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\ Mr. JUSTICE R Ss BAVDEKAR. 


Mr. Justice Bavdekar resigned his high judicial office on December 15, 
1957, nine months prior to the actual date of his retirement. He was 
born on September 16, 1898, and received his early education at the 
Kolhapur High School. After passing the Matriculation Examination 
he joined the Rajaram College, Kolhapur, and thereafter the Deccan 
College, Poona. He took the degree of B.A. in 1919 and proceeded to 
England to study for the I. C. S. Examination. In 1922, he took the 
degree of B.A. at the University of Cambridge, and in the same year 
became successful in the I. C. S. Examination. He returned to Bombay 
in February 1925, and was posted as Assistant Collector at Nasik and 
thereafter at East Khandesh. In July 1927, he was appointed Assistant 
Judge at Ahmedabad, and in 1929 at Hyderabad: In October 1931, he 
became District and Sessions Judge at Thana, and some time after at 
Broach and the Panch Mahals. In June 1934, he was appointed Registrar, 
Appellate Side, High Court. In that capacity He served for nearly four 
years, and in March 1938 he was transferred to Belgaum as Dfstrict and 
Sessions Judge, and in September, 1941, to Hyderabad, and in February, 
1944, to Ahmednagar. He was appointed Additional ,Judge of the 
Bombay High Court in March 1945, and in July, 1946, he was confirmed 
as a Puisne Judge of the High Court. As a Judge he discharged his high 
judicial functions with consummate ability and independence. In hear- 
ing appeals he always insisted on full and clear statement of facts before 
applying legal principles. Under his Judicial robe there lurked a genial 
and Kindly heart with a vein of grave sly humour. We sincerely 
wish him 


An elegant sufficiency, content, 

Retirement, rural quiet, friendship, books, 
Ease and alternate labour, useful life, e 
Progressive virtue, and approving heaven! 
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mr JUSTICE M C SHAH 


os We regret to note the untimely passing away of Mr. Justice M. C. - 
N Shah on December 20, 1957. He was born at Nadiad on December 30, 
1898, and received his early education at the Nadiad High School from 
which he passed the Matriculation Examination. He studied at tha- 
Wilson College, and after taking the B.A. degree took to law and passed ° 
* the LL.B. Examination. He commenced his practice in the Courts at 
Nadiad. In July 1925, he was appointed Second , Class Subordinate 
Judge at Thana, and in that capacity he subsequently served at Kalyan, 
Madh#, Ahmedabad, Viramgam, Surat and Satara. In August 1938, he 
was promoted as First Class Subordinate Judge and was statighed at 
Surat, and thereafter at Dharwar and Jalgaon. In October 1939, he 
was appointed Assistant Judge and Assistant Sessions Judge at Ahmed- 
nagar, and subsequently at Ratnagiri, Sholapur, Jalgaon, Thana and 
Surat. In February 1944, he was appointed District and Sessions Judge 
at Nasik, and thereafter at Ahmedabad and Dhulia. He acted as a 
Member of the Industrial Court in Bombay from October 1947 to 
December 1950. His services were then placed at the disposal of the 
Government of Saurashtra, who appointed him a Judge of the Saurash- 
e tra High Court, and some time after he roge to be the Chief Justice of 
that High Court. On the extension of the jurisdiction of the Bombay 
High Court he became a Puisne Judge of the Bombay High Court. 
He was considered a sober, painstaking and consclentious Judge. 
Requiescat in pace! . 


How shocking must thy summons be, O death! 
To him that is at ease in his possessions ; 

Who, counting on long years of pleasures here, 
Ts quite unfurnished for that world to come. 


On January 6, 1958, all the Hon. Judges of the High Court, except the Hon- 
Mr. M. C. Chagla, Chief Justice, who was then sitting as a member of the Law 
Commission at Nagpur, sat in the Sessions Court where members of the Bar had 
assembled. 


The Hon’ble Mr. Justice Dist sad :— 


Mr. Advocate General, Mr. Government Pleader, President of the Incorporat- 
ed Law Society and members of the Bar, 


In the absence of the Chief Justice, it has fallen to me to refer to the death 

of Mr. Justice M. C. Shah which occurred on the night of December 20, 1967, 

the day on which we closed for the Christmas Holidays. Mr. Justice M. O. 

h joined judicial service in 1925, first as a Subordinate Judge; later, he 

e a Fiæt Class Subofdinate Judge; he was then promoted to the post of 

f Assistant Judge, and afterwards became a District Judge. For some time he 
was a Member of the Industrial Court. On the merger of States, Mr. Justice. - 
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M. C. Shah became a Judge of the High Court of the newly formed State of 

Saurashtra ‘and afterwards ‘became its Chief Justice. As you ps all aw 

on the reorRanisation of States on November 1, 1956, Mr. Justice M. C. Shah, 

became a Judge of this Court. è s 
Mr” Justice Shah was, by nature, quietœ He was e in appearance and 

he had winning manners. Whenever he spoke to you, he hadeoften a charac- 

teristic smile. He had the distinction of having varied experience in the jJudigs , 

cial line. As you all know, he was a Subordinate Judge, a District Judge, became 

a Member of the Industrial Court, and afterwards became a Judge of the / 

es High Court, its Chief Justice, and, finally, a Judge of this High 

. Court. ° 

- Parting with life is always sad, and it was particularly so in this instanc 
because his death was so swift and so sudden. In the evening of Friday, . 

December 20, he looked hale and hearty. He was suffering for some time prior 

to his death from a mild illness, but nobody thought that his end was so near. 

We have met here to mourn his death, and on this occasion there can be no 

better or greater wish than that his soul may rest in peace. e 


Mr. HN. Seervas, the Advocate General, said :— 


My Lords, on behalf of the Bar I desire to associate myself with all the 
thoughts expressed by my Lord Mr. Justice Dixit. Mr. Justice M. C. Shah 
belonged to us at the Bar, for he practised for some time before he embarked 
on a judicial career which brought him ultimately to be the Chief Justice of 
the Saurashtra High Court, and later on a Judge of this Court. But, my 
Lords, so far as we in Bombay are concerned, his most distinguished work was 
done as a Member of the Industrial Court, and those who practised before him 
were not only charmed by his winning and engaging manners, but also by the 
extreme capacity which he showed in the discharge of his duties. His award 
in relation to clerks, covering 8,000 employees in the textile industry, ja looked œ 
upon as a model of what an award should be—detaileds careful, and bringing 
an original mind to bear on the subject. It was no surprise, therefore, when 
he was made a Judge and ultimately the Chief Justice of the Saurashtra Hich 
aut On the reorganisation of the States he became a Judge of this High 

urt. - 

My Lords, those who appeared before him, in his capacity as a Judge of the 
High Court, recollect him as a patient and dignified Judge, impartial, resolute 
to do his duty, and by the smile, to which Mr. Justice Dixit has referred, making 
the work of the members of the Bar easy and attractive. My Lords, eve mourn 
his passing, and we would wish to communicate to his family the deep sense 
of loss which we feel at his sudden passing away. 


Mr. V. 8. Desai, the Government Pleader, said :— 


On behalf of the Bar, I associate myself with what my Lord Mr. Justice 
Dixit and the learned Advocate General have said in reference to the death of 
the late Mr. Justice M. C. Shah. The late Mr. Justice M. C. Shah started his 
judicial career as a Civil Judge, Junior Division, then a District Judge, and 
rose in course of time to be the Chief Justice of the Saurashtra High Court, 
and then a Judge of this Honourable High Court. This achievement, which 
ig unique and almost without a parallel in the history of this High Court. is 
itself an elomuent testimony to the great ability and merit of the late Mr. Jus- 
tice M. ©. Shah. The late Mr. Justice M. C. Shah‘was a conscientious and 
hard-working person. For some time past his health was none too good, but 
he never relaxed but carried on the strentous duties of his office right uv to 
the last day of his life. He was courteous and patient, and the members of the 
legal profession were always hanny in his Court. As an administrator he wa 
sympathetic and considerate. His subordinates loved him and Wked to wor 
with him. He was friendly, genial, and obliging by nature, and his col- \ 
leagues always found him an agreeable person to co-operate’ with. In the 


s ® ° : a 

d r : TEN POMERAT Tay upat," ? [von ux. 
s e 

euntimely deaths of the late Mr. Justice M. C. Shah tle Judictary has. suffered 
a loss; but the logs of-his family is greater stil. Our sympathies on this occa- 
_* sion go to e‘flear and near ones that he has left behind. Wé share their 
sorrows andfw8 join them in their r prayer that God may give them strength 
and courage to bear (heir loss. 


e oer. N. H. Sethna, President of the Incorporated Law Sooiaty, said :— 


` 


My Lords, on behalf of the Incorporated Law Society and the members of 
the Bar, I beg to absociate myself with the sentiments expressed by his Lord- 
ship Mr. Justice Dixit and by the previous speakers, the Advocate General 


and the Government Pleader. My Lords, our association with the late Mr. Jus- 
tice M. C. Shah was of a limited nature no doubt, but when it came to imple-- 


menting the award which he gave, and when we had to advise the industries 
in implementing that award, we recognised how just his pronouncements were, 
and the immenge amount of work which he must have put in in order to give 
such a beautiful award. My Lords, our appreciation for his work was greater 
because of the fact that he had practically no precedents to guide him, no 
back-log of cases to refer to, and he did this at a time when this typ f judi- 
cial work was practically unknown, at a time when the country passing 
through a transformation which was as great as it was new. My Lords, the 
wisdom of his pronouncements were evidently recognised by Government when 
he was elevated to the Bench and subsequently became the. Chief Justice of 
the Saurashtra High Court. All that we can say, my Lords, is that his will be a 
shining example to all the juniors who have come after him, who must have 
seen him work and who must have been associated with him more closely than 
the members of our profession. My Lords, our sympathies go to those nearest 
and dearest to him, and the family of the late Mr. Justice M. ©. Shah will be 
very glad to know that we will remember him as one of the Judges whom the 


entire ee and the entire Judiciary will always consider to be a shining 
example 


e 
SOVEREIGNTY OF EX-RULERS. 


A Lares number of States merged with the Bombay State in 1948, and a flood 
of cases is coming up to the Courts wherein the sovereignty or suzerainty of 
ex-Rulers becomes the fogus of debate and dispute. It has transpired that in 
view of the impending merger, some Rulers passed some orders in favour of 
certain persons, and those orders are not recognised by the Bombay State, which 
is the successor State. A question, therefore, oft and often crops up for consi- 
deration as to whether the Courts are bound to give effect to the orders passed 
by ex-Rulers. Regard being had to the arguments advanced at the Bar, it 
appears sometimes that the question of sovereignty of ex-Rulers is fraught 
with hugger-mugger or higgledy-piggledy. It is contended on the other hand 
that the ex-Rulers enjoyed unfettered sovereign powers and the Court is bound 
to give effect to whatever orders were passed by the ex-Rulers before merger. 
It cannot be gainsaid that the question of sovereignty of ex-Rulera is highly 
interesting ab ovo usque ad mala, and since the plaintiff’s right in such cases 
mainly pivots upon sovereign powers of the ex-Ruler in question, it is apposite 
and appropriate to discuss the point in detail. 

- At the time of the constitutional reforms leading tothe Government of India 
Act, 1935, the geographical entity known as India was divided into two parts 
—British India and the Indian States. While British India comprised some 
Governor’s Previnces and other areas administered by the Government of India 

itself, the Indian States cpmprised about 600 States which were mostly under 
the personad rule of Rulers or proprietors. All the Indian States were not of 
the same order. But the common feature that distinguished these States from 
British India was that they had not been annexed by the British Crown, While 
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British Intia was under the direct rule of the- Crown, throug its representa- 
tives, the Indian States were allowed to'remain under the persqnal rule of their 


+ 


Chiefs and Princes, under the ‘suserainty’ or ‘sovereignty’ eo the Crown, » 


which was assumed over the entire territory of India when the took over 
authority from the Hast India Company in 1856. Lord Ganning then made the 
specife and distinct pronouncement :— 

“The Crown in England stands forth the unquestioned ruler and paramount power 
in all India.” 

The Indian States had no international life, and for external purposes, they 
_were practically in the same position as British India. As regards internal 
_affairs, the policy of the British Crown was normally one of non-interferencé 
with the monarchical rule of the Rulers, but the Crown interfered in cases of 
misrule and maladministration, as well as for giving effect to its international 
commitments. Thus, even in the internal sphere, the Indian States had no 
legal right against non-interference, and hence Lord Reading ee to the 
Nizam of Hyderabad: 


“Ing Sovereignty of tho Beltah Crown is supreme tn India and therfore no Ruler 
of an State can justiflably claim to negotiate with the British Government on an 
equal footing.” 

The Government of India Act, 1985, envisaged a federal structure for the 
whole of India, in which the Indian States could figure as units, together with 
the Governors’ Provinces. When the Indian Independence Act, 1947, was 

it declared the lapse of suzerainty and paramountcy of the Crown (vide 
s. 7 of the Indian Independence Act). In 1947 India obtained independence 
and became a Dominion by reason of the Indian Independance Act, 1947. 
Though paramountey lapsed and the Indian States regained their position 
which they had prior to the assumption of suzerainty. by the Crown, still most 
of the States soon realised that it was no longer possible for them to maintain 
their existence independent of and separate from the ræt of the country, and 
that it was in their own interests necessary to accede to the Dominion of India. 

On the liabilities and responsibilities of the successor State jurists hold diver- 
gent Views and it may be noted that on one side is the view of the Privy Council 
given in a series of cages and on the other side there is the view of Chief 
Justice John Marshall of the United States Supreme Court. In Vajesingj v. 
Secretary of State’ various cases have been discussed and a summary of the 
pate is given in the following words (p. 1146) :— 


..But a summary of the matter is this: when a territory is acquired by ‘a sovereign 
sinte for the first time that Je an Act of State: It matters not how the acquisition has 
been brought about. It may be by conquest, it may be by cession following on treaty, 
it may be by occupation of territory hitherto unoccupied by a recognised ruler. In all 
cases the result is the same. Any inhabitant of the territory can only make good in the 
municipal Courts established by the new sovereign such rights as the sovereign has, 
through his officers, recognised. Such rights as he had under the rule of predecessors 
avail him nothing. Nay more, even if in a treaty of cession it is stipulated that certain 
inhabitants should enjoy certain rights, that does not give a ‘title to these inhabitants to 
enforce these stipulations in the municipal Courts. The right to enforce remains only 
with the High Contracting Parties.” 

p p. 1147, it is remarked as follows :— 


.. The moment that cession is admitted the appellants necessarily become petitioners 
and kavo the omms coat on them of showing the uct of acknowledgment, which give then 
the right they wish to be declared.” 


In Secy. of State `v. Rustam Khan? we get the followigg observations 
(p. 67) — 


r E ok Ghats “Lordative AE ETE CE P naw A E Gee 


řepondent has boen selzed by the British Government, acting as a sovereign power, \ 


1 (1024) 26 Bam. L. R. 1148, r.o. 2 [1041] ALR. P.O. 64, 
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through its delegate the Rast India Company; and that the act so done, witi? its conse- 
is an acbef State over which the Supreme Court of Madras has ng jurisdiction. 
2 Of Iara ow justice of that act neither the Court below nor the Judicial Committee 
ave the m of or the rightsof expressing, if they had formed, any gqpinion. 
It may have beem just or unjust, politic or mnpolitic, beneficial or injurious, taking as a 


è Shole, to those whose interests are affected. These are considerations into which Their 


Lordships cannot enter. It is sufficient to state that, even if a wrong has bean done, it 
Is a wrong for which no Municipal Court of justice can afford a remedy. 

It ia a well-established principle of law that the transactions of independent States 
betweem each other are governed by other laws than those which Municipal Courts 
ddminister. It is no answer to say that by ordinary principles of international law private ' 
property is respected by the sovereign which accepts the ceasion and assumes the duties ~ 
and legal obligations of the former sovereign with respect to such private property 
within the ceded territory. All that can be properly meant by such a proposition is that, 
according to the well understood rules of international law, a change of sovereignty ought 
not to affect private property, but no Municipal tribunal has authority to enforce such 
a delegation. 

The relation in which they stood to their native sovereigns before this cagston, and 
the legal rights they enjoyed under them are, save in one respect, entirely irrelevant 
matters, They could not carry on under the new regime the legal rights, if any, which 
they might have enjoyed under the old. The only legal enforceable rights they could 
have against their new sovereign were those, and only those, which that new sovereign, 
by agreement, express or implied or by legislation, chose to confer upon them.” 

The view of Chief Justice John Marshall of the United States Supreme Court 
is as under (p. 617) :— 

“Tt may not be unworthy of remark that it is very unusual, even in cases of conquest, 
for the conqueror to do more than to displace the sovereign and assume dominion over 
the country. The modern usage of nations, which has become law, would be violated; 
that sense of justice and tf right which is acknowledged and felt by the whole civilised 
world would.be outraged, if private property should be generally confiscated, and private 
night? annulled. The people change their allegiance; their relation to their ancient 
sovereign ig dissolved; but their relation to each other, and thelr rights of property, 
remain undisturbed. If this be the modern rule even in cases of conquest, who can doubt 
its application to the case of an amicable cession of territory? ...A cession of territory 
is hever understood to be a cession of the property belonging to its inhabitants. The 
King cedes that only which belonged to him. Lands he had previously granted were not 
his to cede® Neither party could so understand the cession. Neither party could consider 
itvelf.as attempting a wrong to individuals, condemned by the practice of the whole civi- 
Hsed world. The cession of a territory by its name from one sovereign to another, con- 
veying the compotind idea of surrendering at the same time the lands and the people who 
inhabit them, would be necessarily understood to pass the sovereignty only, and not to 
interfere with private property.” (United States v. Percheman‘). 

The point in question was discussed by our Supreme Court in Virendra Singh 
v. State of Uttar Pradesh*, and it held as follows: 


“It is within the competence of the new sovereign to accord recognition to existing 
rights in the conquered or ceded territories and, by legislation or otherwise, to apply 
its own laws to them; and these laws can, indeed when the occasion arises must, be 
examined and interpreted by the Municipal Courts of the absorbing State. 

In any case where the titles of the grantees to the disputed lands had not bean repu- 
diated upto the 26th January 1950, these persons who were in de facto pomseasion of the 
disputed lands, had rights in them which they could have enforced upto 28-1-1950 in 
the Deminion Courts against all persons (except possibly the rulers who granted them 
or the Dominion “of India, which point was not decided by the Supreme Court). 

ə The on, by reasen of the authority derived from, and conferred by, the 
peoples of land, blotted out In bne magnificent sweep all vestiges of arbitrary and 


8 (1888) 32 U. 8. 51, 86, 8 Law ed. 604, 4 [1054] ALR. B. C. 447. 
617, 
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despotic poter in the territories of India and over its eitizens and lands And prohibited just” 
such acts of arbitrary power to confiscate lands held by citizens.” ee: i 


In Virendra Singh v, State of Utier Pradesh the matter te a petition ° ,. 
underart. 32 of the Constitution and it rated an important question about the 
post-constitutional rights to property situated in Indian States that were not 
part of British India before the Constitution, but are acceded to the Dominiong» , 
of India shortly before the Constitution and became an integral part of the j 
Indian Republic after it. It may be remarked that whatever may be the view 
taken by Chief Justice John Marshall of the Supreme Court of the United : 
_States of America and whatever view our own Supreme Court may take after 
_ the passing of the Constitution which came into force on January 26, 1960, wé 
have to deal with a merger which took place before the passing of the Constitu- 
tion which came into force on January 26, 1950. The law that would govern 
the rights of a successor State at the time of merger would in such circumstances 
be the law as laid down by the Privy Council in a number of decisions and not 
the law as enunciated by Chief Justice John Marshall of the Supremes Court 
of the United States of America. I am fortified in this view by a decision of 
our owrsHigh Court in Jehangir B. Patel v. The Union cf India.5. The relevant 
portion in the Judgment is as follows :— 

“The positian therefore under the authorities is that whatever may have been the 
view taken by Chief Justice John Marshall of the Supreme Court of the United States 
of America and whatever view our own Supreme Court may take after the passing of 
the Constitution which came into force on January 26, 1950, I have to deal in this case 
with a merger which took place on 2nd of February 1948. The law that would determine the 
rights of a successor state at the time of merger would be the law as laid down by the 
Privy Council in the numerous decisions and also by the House of Lords and not the law 
as enunciated by John Marshall, Chief Justice of the United States. I, therefore, hold that 
the agreement of the 21st February did not bind the Successor State unless it can be shown = 6 
that the agreement was recognised or confirmed by the State.” e 


When the view of the Privy Council is analysed, the following points emerge 
therefrom :— i 

(1) When a territory is acquired by a sovereign State for the first time, 
either by conquest or by cession following on treaty, or by occupation of terri- 
tory hitherto unoccupied by a recognised Ruler, that is an act of State, and in 
all such cases any inhabitant of the territory can only make good in the muni- 
cipal Courts established by the new sovereign such fight as the sovereign has 
through his officers recognised ; = 

(2) Such rights as the inhabitant had under the rule of predecessors avail 
him nothing; . 

(3) Even if in a treaty of cession, it is stipulated that cerfain inhabitants 
should enjoy certain rights, that does not give a title to these inhabitants to 
enforce these stipulations in the municipal Courts, the reason being that the 
right to enforce those rights remains only with the High Contracting Parties; 

(4) The moment the cession is admitted, the onus is cast upon the applicant 
or the petitioner to show the acts of acknowledgment which gives him the right 
he wishes to be declared. 

(5) The transactions of independent States between each other are govern- 
ed by other laws than those which municipal Courts administer. According to 
the well-understood rule of International Law, a change of sovereignty ought 
not to affect private property, but no municipal tribunal has authority to 
enforce such a delegation. 

(6) The only legal enforceable rights which an applicant or a petitioner 
or a plaintiff can have against the new sovereign are thosé and oftly those which 
that new sovereign by agreement, express or impliegl, or by legislation chooseq, 
to confer upon him. ° 8 

Sometimes it is argued that on account of merger agreement, no order passed 


5 (1955) O. C. J. Suit No. 224 of 1951, decided by Tendolkar J. on August 4, 1955 (Unrep.). 
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br action taken by the ex-Ruler before the date of merger can be questioned in 
& Court of law., „It is to be noted in thìs connection that the party coming to 


e the Court w ngt certainly a party to the agreement of merger or to the letter 


of guarantee,fand he could only claim to be a party to the same by reasen of 
the fact that the ex-Ruwler did not negotiate the agreement of merger or obtain 
the letter of guarantee only in respect of his personal rights and properties but 
he represented the State and his subjects in the matter of obtaining the 
same, It can be argued that the subjects of the State were, therefore, represent- 
ed by the ex-Ruler and they were entitled to the benefit of whatever obligations 
were qodertaken by the Dominion of India qua the State and its subjects. It | 
is, however, to be noted that the view adopted by the Privy Council is that even |. 
if in a treaty of cession it is stipulated that certain inhabitants should enjoy 
certain rights, that does not give a title to those inhabitants to enforce those 
stipulations in the municipal Courts and that the right to enforce remains only 
Ne the High Contracting Parties. Thus, it is only the ex-Ruler who would 
position to enforce those obligations and not the party concerned for 
ctr hae Benefit the obligations are said to have been undertaken by the Dominion 
Government. In any view of the matter, the party concerned would be out of 
Court. Had he been deemed to be a party to the agreement of merger and 
letter of guarantee, he would be faced with the bar to the maintainability of 
his suit under art. 363 of the Constitution which provides as follows :-— 

“363. (1) Notwithstanding anything in this Constitution but subject to the provi- 
sions of article 143, neither the Supreme Court nor any other court shall have jurisdiction 
in any dispute arising out of any provision of a treaty, agreement, covenant, engagement, 
sanad or other similar Instrument which was entered into or executed before the com- 
mencement of this Constitution by any Ruler of an Indian State and to which the Govern- 
ment of the Dominion of India or any of its predecessor Governments was a party and 
which has or has been continued in operation after such commencement, or in any dis- 
pute in respect of any right accruing under or any Hability or obligations arising out 
of any of the provisions of this Constitution relating to any such treaty, agreement, 
covenant, engagement, senad or other similar instrument.” 

In*view of the aforesaid specific article, any dispute arising out of such 
covenant, agreement etc. is not justiciable and the Court will have no jurisdic- 
tion in respect of that dispute. If, on the other hand, the party concerned be 
deemed not to have been a party to the agreement of merger and letter of gua- 
rantee, then he would not be the Contracting Party and would certainly be not 
able to enforce the obligations: Umeg Singh v. State of Bombay.® 

By way of epilogue and epitome, it may be said that the aforesaid discussion 
makes it clear that the argument that the Court is bound to give effect to 
whatever orderg were passed by the sovereign ex-Rulers before merger is, 
a mon avis, not fit to be accepted, and that the only legal enforceable rights, 
which an applicant, or a petitioner, or a plaintiff can have against the new 
sovereign, are those, and only those, which that new sovereign, by agreement, 
express or implied, or by legislation chooses to confer upon him. 


Ram Kespav BANADE 


THE HINDU SUCCESSION ACT, 1956, SEC, 6. 


Tea sponsors of the above piece of legislation claimed that the same was 
designed to remove inequality on the ground of sex only, with respect to the 
right of inheritance among Hindus. However, on reading the Act closely it 
would be manifest that the said object is only partially achieved. Some in- 
stances may be pointed out by way of illustration. If we look to the heirs 

ifled in class I of the Schedule, who succeed simultaneously, it would ap- 
ear that dedendants upto and dnelusive of the third generation are included 
therein. But the equality ends with the second generation. As to the third 


6 (1955) 57 Bom. L.B. 709, s.c. 
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generation, only two out of the eight descendapts are includedeand the six are 
excluded from that class. It is significant that those that are included are 


agnates while those excluded are cognates, That means thaf"there is discri-* 


minatjgn between the heirs of that genergtion on the ground ‘of\being related 
through males and through females. The second instance is thus: The explana- 
tion at the end of the Schedule is as follows: i 


“Explanation.—In this Schedule, references to a brother or gister do not include refer» ° 


ence to a brother or sister by uterine blood.” 

This means that there is discrimination between persons descending from a male 
_and those descending from a female. The third instance would be that the 
_ rules of succession to the property of a female are entirely different. One 
more instance would suffice. tes are preferred to cognates and the only 
reason for this preference is relation through a male or males. It would thus 
be clear that complete equality is by no means secured. 

Section 6 of the Act is, however, a good deal surprising. It places a widow 
in a joint family in a worse position than she was, under the law in force ım- 
mediately before the passing of the Act. Before the Hindu Women’s Rights, 
to Property Act, 1937, came into force a widow was excluded by male descen- 
dants (agnates only) upto and inclusive of the third generation. By virtue of 
a. 2 of that Act, she was placed in the same position as a son, that is to say, 
that she got in her husband’s self-acquired or separate property a share equal 
to that of a son. As to her husband’s interest in the co-parcenery property, 
in order to secure that her share in the co-parcenery property should be equal 
to that of a son, it was very wisely provided that the whole of the interest 
of her husband in such property would devolve upon her. The effect was 
that when a person, who necessarily had a share equal to that of a son in the 
cO-parcenery property, died, his whole share devolved upon his widow and 
the shares of the sons and the widow became equal. But somehow that care- 
fulness appears to be absent in the new Act. Section 6 of the Hindu Succession 
Act, 1956, which relates to devolution of interest of a Heceased in coparcenery 
property is as follows: 

“6. Devolution of interest in coparcenary property.—When a male Hindu dies after the 
commencement of this Act, having at the time of his death an interest in a Mitakshara 
coparcenary property, his interest in the property shall devolve by survivorship upon the 
surviving members of the coparcenary and not in accordance with this Act: 

Provided that, if the deceased had left him surviving a female relative specified in 
class I of the Schedule or a male relative specifled in that class who claims through such 
female relative, the interest of the deceased in the Mitakshara coparcenary property shall 
devolve by testamentary or intestate succession, as the case may be, under this Act and 
not by survivorship. ‘ : 

Explanation 1.—For the purposes of this section, the interest of a Hindu Mitakshara 
coparcener shall be deemed to be the share in the property that would have been allotted 
to him if a partition of the property had taken place immediately before his desth, 
frrespective of whether he was entitled to claim partition or not. 

Explanation 2.—Nothing contained in the proviso to this section shall be construed 
as enabling a person who has separated himself from the copercenary before the death of 
the deceased or any of his heirs to claim on intestacy a share in the Interest referred 
to therein” 

The proviso to the section is important and that would, in a large majority 
of cases, govern the devolution of the interest of a deceased in coparcenary 
property. Normally a person would leave behind one or other (if not more) 
of the female relatives specifled in class I of the Schedule or a male relative 
who claims through such a female, namely, son of a predeceased daughter. 
He is the only relative who answers that description and sould better have 
been directly mentioned. The general words ‘male relative who claims through 
such female relative’ create an impression tifat more than one tive answ 

that description, and this could have been avoided. The effect of the provi 

ig that when & person dies leaving behind him one or more female. relati 
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specified in clas’ I of the Schedule or a son of a predeceased daughter, his 
interest in the coparcenary property wotld devolve not on his wid only, as 
under s. 8 of og Neato Women’s Rights to Property Act, 1937, but all the 
heirs specified t class, including pale agnates who are already copargepers, 
im accordance with the rules prescribed for regulating intestate succession in 
ss. 8, 9 and 10 the Act. The rule of survivorship is now confined to cases in 


"Which a coparcener dies leaving behind none of the relatives specified in class 


I of the Schedule except angate male descendants in that class. In other cases 
all the heirs specified in that class would inherit the undivided interest (the 
share which the deceased would have got on partition if it had taken place 
immediately before his death) in the coparcenary property. The result is 
curious. Suppose that a coparcenary consisted of father and a son and the 
father died leaving a widow. If the father had died before the new Act came 
into force the whole of his half share in the coparcenary property would have 
devolved on his widow under s. 3 of the Hindu Women’s Rights to Property 
Act, 1987, but if he dies after the commencement of the Hindu Succession mt 
1956, th® half share of the deceased (because that would be the quantum o 
his share in the coparcenary property in view of Explanation 1 to, 8) 
would devolve not on the widow alone but on her and on the son in equal 
shares, the son getting additional one fourth share, his half share remaining 
intact. Thus the son would get three-fourth share and the widow only one- 
fourth. This is a case in which minimum prejudice is caused to the widow. 
Considerable prejudice would be caused to her if the deceased leaves behind 
all the twelve heirs specified in class I of the Schedule. There would be no 
logs to the sons. Their position is improved under the new Act at the cost of 
the widow only. In case the deceased leaves all the twelve heirs just referred 
iQ, the geneology would be as follows: 


4 A k N Geneology 
© aS : (iv) Mother 
jl rs Propositus = (IH) Widow 
) = Me 

= ell | 

" or 
"| uf) Bon. airal . [Son] i Papaes eae [Bon] — (ix) Widow sii rie T 
; Ly | 
: o = (v) (vl) Daughtar (vil) Son (vti) Daughter a a a 
a Se 
Z e yp/eretecoste relatives bracketed.) P R E ESEE 
Vp x Prom the above geneology it would appear that the deceased had seven sons 


and three daughters, At the time of his death he had three coparceners, (i), 
(v) and (x), and two widows of agnate male descendants, (ix) and (xi), 
living. Supposing the two widows, (ix) and (xii), had acquired respective 
interests of their predeceased husbands under the Hindu Women’s Rights to 
Property Act, 1937, the quantum of share of the deceased, capable of devolu- 
tion under the proviso to a 6 of the Hindu Succession Act, 1956, would be 
only one-sixth and that one-sixth share will devolve on the said twelve heirs 
in equal shares. That means all the female relatives other than (ix) and (x) 
but including the widow and the predeceased daughter’s son, will have only 
seventy-second share each in the coparcenary property, while the son, son’s 
son and son’s son’s son who are the coparceners will get seventy-second 
share in addition to the one sixth share of their own. The case of the two 
widows (ix) and (xii) would be the same. These five relatives would not 
have been able to get the additional share under the Hmdu Women’s Rights 
to Property Act,°1937. Further the greater the number of coparceners who 
apnate male descendants, the greater will be the prejudice to the widow 
Gad oiher tel . This is the sort’of equality s. 6 has brought about. It is 
fieresting to note all this happens at the cost of only the widow’s rights in 
istence under the law in force immediatdly before the commencement of the 
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Hindu Secession Act, 1956. This grave ineqyality could havé been well avoidt 
ed by provyeing for devolution of the interest of the deceased in the coparcenary 
property together with such interest of his joint agnate male descendants and, 
the widows of such of them as may havg acquired their respective husbands’ 
interest by virtue of s. 3 of the Hindu Women ’s Rights to Property Act, 1937, 
on the heirs specified in class I of the Schedule. 


It is true that such a step would have resulted in interference with the vested”, e 


interests. Hindu law, however, does not appear to be averse to such a course. 
Apratibandh daya (getting interest in the coparcenary property by mere 
birth) is in a sense interference with vested interest of the father o 
` coparceners. Divesting of estate on adoption by a Hindu widow is well- 

* Divesting of estate on going in adoption into another family is also known. 


Divesting of estate on remarriage by a widow cannot be ignored. ie . 


of estate on coming into existence of ‘a preferential heir is reco 

posthumous or an adopted son'tan not only divest an estate but can reopen the 
partition. Moreover the interest acquired by birth by a son, son’s son, or 80n’s 
son’s son, is to a great extent illusory so long as he co joint with 
his father. His father no doubt cannot alienate it, wae Hik hE Zn expose 
it to seizure by contracting any debts which cannót be showh to have a direct 
connection with an immoral or illegal purpose,” He can alienaté ch jhterest 
for payment of such debts. Even after sendin oh the-interest contifues to 
be liable for payment of pre-partition debtgs In‘. view qf- this natuye of the 


interest, it would not have been much if the course súggešted above 
were followed in order to achieve the avo p of. the, | tion. Nor 


does the present welfare State appear to be dveraé.to intetfepstite with vested 
interests when justice demands it. It is, therstoro difen to ae LE 
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quality as well as worsening the position ‘of the widow on that count, | _ LPA 


Moreover, the inequality could have been mitigated to some extent with 


interfering ‘with vested rights, by excluding the agnate male descendants and e% 


the widows of such of them as might have obtained thet legitimate share under 
the Hindu Women’s Rights to Property Act, 1987, from right to claim a share 
im the undivided interest of the deceased along with other heirs specified in 
class I of the Schedule. The Hindu Women’s Rights to Property Act, 1987, 
had already deprived such persons of the right to claim a share in such interest 
in the presence of a widow. That deprivation did not result in any real in- 
justice to them, and there was no reason whatever to enlarge their rights so as 
to cause inequality which the Act professes to remove. 

It may perhaps be that these persons were given better rights inwrder to in- 
duce them not to disrupt the coparcenary by separation. This can possibly be 
inferred from Explanation 2 to s. 6. It provides that separated sons, son’s 
sons and son’s son’s song or their heirs would not be entitledeto claim. a share 
in the undivided interest of the deceased in the coparcenary property. The 
words ‘separated himself’ and ‘any of Ass heirs’ are significant and the result 
is interesting. Sub-section (2) of s. 3 of the Hindu Succession Act, 1956, pro- 
vides that words importing masculine gender shall not be taken to include 
females, unless the context otherwise requires. In view of this sub-section, it is 
possible to urge that the Explanation in question would not apply to a son’s 
widow or a son’s son’s widow, who might have got the interest of her deceased 
husband in copareenary property, that devolved upon her under the Hindu 


Women’s Rights to Property Act, 1937, separated by partition as provided by . 


that Act, and that such a widow would still be entitled to claim a share in the 
undivided interest of the deceased. In any case there is hardly any justifica- 
tion for holding out an inducement to such persons at the cost of the widow and 
other heirs. å 

In view of the above discussion it will be clear that ihe inequality caused by 
the provisions of s. 6 of the Hindu Seas eign Ach. dS indefensible 
and the same deserves to be removed is pay powaihlé.” 47% 
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. td 
THE publicafion of a history of theSupremse Court of the United States»-was 
provided for in Public Law 246, passed by Congress on August 5, 1955. That 


a wigv established the Oliver Wendell Holmes Devise Fund and a Permanent Com- 


k 


mittee to administer it. The Fund consists of Justice Holmes’ original bequest 
of the residue of his estate to the United States Government in 1935 and a 
subsequent appropriation in lieu of interest on the original donation. The 
Permanent Committee, whose members serve without compensation, is autho 
rised to spend the income from the Fund and as much of the principal as is 
necessary to have the history prepared and published under its general super- 
vision. Mr, P. A. Freund, of the Harvard Law School, was appointed editor- 
in-chief of the history last autumn, and the chairman e-cffioto of the Committee, 
Mr, L. Quincey Mumford, who is Librarian of Congress, recently announced the 
names of the other authors who have been selected to write the history. They 
are Mr. A. M. Bickel, Associate Professor of Yale Law School, Mr. Charles 
Fairman, Professor of Law at Harvard University, Mr. J. Goebel, jnr., Pro- 
fessor of Law at Columbia University, Mr. P. C. Neal, Professor of Law at 
Stanford University, and Mr. C. B. Swisher, Professor of Political Science at 
John Hopkins University. The Court’s history, which will be dealt with chro- 
nologically, is to be published in at least seven volumes, with each period assign- 
ed to a single author. These will comprise Antecedents and Beginnings (1787- 
1801), the Marshall Period (1801-1885), the Taney Period (1886-1864), Re- 
construction and Reunion (1864-1888), National Expansion and Economic 
Growth (1888-1910), Responsible Government and the Judiciary (1910-1980) 
and’ Depression, New Deal, and the Court in Crisis (19380-1941). The work as 
a whole is expected to portray the Court as a living institution, to trace its deve- 
lopment, and to interpret the interactions between the Court and its cultural 
environment over more than a century and a half. The history will be, in effect, 
an entirely original treatment of the subject.—L.d. 


SLEEPING IT OFF 

No more illuminating example of Disraeli’s reported saying that the function 
of the lawyer is to explain the obvious has occurred for a long time than in the 
ease of English v. Gunter ond Co., Ltd., in the Court of Appeal. A night watch- 
man in a firfo of caterers had failed before Stable J., to recover £2,051 19s. 7d. 
which he claimed was his arrears of statutory minimum remuneration under 
the Catering W Act, 1948. His employment required him to attend at 
7 p.m, at the deféndants’ premises and pass the night there. He was provided 
with supper, breakfast, blankets and a couch. He had certain duties with 
regard to lights, gas fires and boilers which occupied about three hours a night. 
The Court held that he was clearly within the Act and the regulations, but that 
his claim failed because he did not do more than three hours’ work a night. 
For the rest of the time he was in the premises he was merely holding himself 
available for the work if and when required. The basis of the plaintiff’s claim 
was that he was employed for thirteen hours a day seven days a week, and latter- 
ly for seventeen hours on Sundays. Parker L.J., pointed out that it was 


- absurd on the face of it that a man who was allowed to sleep should during his 


sleeping hours earm overtime and special time.—8J. 


ü MAasEsSTIO CONOEPT 
HE traditional conception,of Justice is majestic and our mental picture of 
Judge (eveh after we have actually met a few Judges personally) correg- 
ds to ‘‘the old wise man’’ beloved of psychoanalysts as one of the principal 
etypes affecting human thought and behaviour. Anyhow, we persistently 
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- visualiserthe olt wise nfen of the judiciary as perpetually pondering high matters 
like the liberation of slaves or the validity of general warrants, watching the 
mighty tides of the law merchant ebb and flow on remote short&, forever balans- 
mg matters of life and death and h responsibility. Tat\is how we see 
them. That is how they tend to see themselves when they consider their style 
and dignity, quenching their familiar smile with an austere fegard of controL 


It is therefore momentarily somewhat disconcerting when the cause lists bring” e 
us tumbling down from these rarefied mountain-top regions, head over heels _ 


into far lower levels of human interest and experience. Curiously enough, 
people in daily life are very little concerned with general principles, however 
potent and engrossing. ‘‘A few men talked of freedom, while Englanf talked 
of.ale,’’ wrote the poet, and England is still talking of light ale and bitter, with 
additional topics such as pools wins and bikimis and ‘‘feelthy postcards.’’ 
And, since the Jaw is the mirror of life, beer and pools wins and bikinis and 
‘‘feelthy posteards’’ get mixed up with the world of horsehair wigs and ermined 
robes, so that what is reflected in the mirror of life begins to remind one of those 
trick mirrors in fun fairs. But when people feel strongly enough aboué a thing 
to quarrel over it in public and pay for the privilege of quarrelling, the law 
cannot turn away å fastidious ear; the function of the Courts is to hear and 
determine, lest worse befall. 


G Streamed Am FOR Liona 


Nor should it be too readily assumed that such disputes are devoid of philo- 
sophical interest. For example, the recent case in which was argued the essen- 
tial difference in modesty and morals between a G string and a bikini obviously 
turned on distinctions as subtle as any that have ever been invoked in the con- 
struction of a Finance Act, and was none the less enthralling for having human 
as well as legal and financial interest. It was Plato (I think) who said that it 
is the mark of the vulgar to be unable to distmgui Here was matter that 
might well have been designed as an exercise in discrimimation. How does 
Maitland describe the mediaeval lawyers who developed the common Jaw in the 
Inns of Court? ‘‘Learned, cultivated men, linguists, logicians, tenaciéus dis- 
putants, true lovers of the nice case and the moot point...the great mediators 
between life and logic.” It was appropriate that the mediation between 
life and logic in a matter of such delicacy should have been allotted 
to one of the most fastidious of our Judges. That the matter was not without 
public importance is demonstrated by the strikingly generous gllowance of 
space allotted to the case in the newspaper most favoured by Top People. The 
whole question is not as straightforward as the simple-minded seem to imagine— 
covering up for modesty, uncovering for immodesty. To thg masculine eye a 
nyloned leg emerging from a skilfully cut skirt can be far more seductive and 
therefore (if seduction is the object) more immodest than acres of nature in 
the raw. Immodesty is in design and in the mind. One thing suggests itself 
as a possible improvement in procedure to assist the Court in such cases as these 
or, Indeed, in any case turning on dreas-making or dress-wearing, whether 
voluminous or exiguous. The Chancery Division has conveyancing counsel. of 
the High Court. The Admiralty Division has the Trinity Masters. Surely those 
young ladies who sometimes find themselves advancing less rapidly at the Bar 
than they might have expected could be given congenial, if intermittent, occu- 
pation as models to the High Court and technical advisers in dress design and 
fit. It would be far less demoralising than haunting the Old Bailey and the 
Divorce Court. However, sven without such assistance, the case of the bikini 
in the lion’s den was determined with all the sapience of a Daniel come to judg- 
ment, This air on the G string will certainly vibrate in legal memory with 
something of the same pure delight that John Sebastian Bachs little r- 
piece does in the concert hall. —8.J. \ 
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e BENEFWIARY DIBQUALIFTED BY MANSLAUGHTER or TÆTATOB - 


THERE are tw@,points of similarity between the cases of Re Peacook, [1957] 2 
« W.L.R. 793, and Re Callaway, [1956] Ch. 559. In both cases a person who 
otherwise would have taken a benefit wnder a testator’s will forfeited that ben 
by being proved to have feloniously killed the testator, and” Court was asked 
to decide to whom that benefit had in the circumstances passed. And in both 
+ has the learned Judge who had to determine that question did so in reliance 
on authority, and to a greater or lesser extent against his own judgment, As 
so often happens when a Judge does not feel himself free to follow his own 
Instinc$ in deciding a case, the decisions in these cases lack conviction. 
In Re Catlaway the testatrix, who had two children, a son and a daughter, by 
her will gave her whole estate to the daughter. The ‘daughter and her mother 
were both found dead from coal-gas poisoning in circumstances which, it was ac- 
cepted by the Court, indicated that the daughter had murdered her mother and 
had then committed suicide. It is, of course, established beyond all posaibility of 
disputeethat a person who has caused the death of another by his felonious act 
can take no benefit which would otherwise have acerned to him as a result of 
that other’s death. The daughter’s estate could not, therefore, take the mother’s 
estate or any part of it, either under the will or under the laws of intestacy or 
in any other way. Three possible alternative destinations for the estate were 
considered. The first was suggested by the learned Judge himself: it was that 
the mother’s estate first passed under the will to the daughter, and then as the 
daughter’s estate was disqualified from taking, to the Crown as bona vacantia. 
The second was that the estate passed as undisposed of to the son, the only next 
of kin not disqualified from taking a benefit in the estate. The third was that 
the estate first passed in the normal way to the son and the daughter as next 
of kin, but that the daughter’s share then passed to the Crown as bona vacaniia. 
e This last was the view argued for by the Crown, which for the first time in a 
case involving this kind of dispute was represented to state its case. The 
Crown’s view did not, however, prevail; Vaisey J. held that the son was, on 
authomty (which he thought was far from satisfactory), entitled to the whole 
estate. 


In Be Peacock the testator gave his residuary estate upon trust for his wite, 
his step-son and his son by a former marriage (naming each one of them) if 
they should survive him, ‘fand if more than one in equal shares as tenants in 
common absolutely and if ofily one then the whole to that one.’’ This gift was 
not precisely a class gift, but for the. purposes of the question which arose it 
was treated as such by the Court: .80 far as lapse is concerned the testator 
had made it abundantly clear that this gift is tantamount to a class gift. It is 
a gift to a ‘group,’ to adopt the word used by Maugham J. in Re Woods, [1981] 
2 Ch. 188, but for the purposes of lapse it has the characteristics of a class 
gift.’ 

The wife was found guilty of the manslaughter of the testator, and the question 
then arose what was to happen to her share in the estate. It was clear that 
ghe could not take it, and she was not made a party to the summons which 
was issued to hear this question determined. Disheartened, perhaps, by its 
lack of success in Re Callaway, the Crown made no application to be joined, 
and the contest was thus between the step-son and the son. Did the share of 
residue given to the wife lapse and fall to be dealt with as on an intestacy, 
so that the testator’s son took two-thirds of the estate and his step-son one-third ; 
or ought the usual rule applicable to class gifts in the event of a lapse of the gift 
to one member of the class to be applied, and the residue accordingly divided 
between the son and the step-son equally? The point was not covered by direct 

ority, and @Jpjohn J. expressed a personal inclination for the first of these 
ra conclusions. On this view, the actual facts should be looked to'; it would then 
found that in fact as the wife survived the testator her share had not lapsed, 
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but, as- ske wag incapdble on grounds of public policy of taking it, it waa 
necessarily undisposed of. ‘ i 


The principle of public policy was referred to by Fry L.J.,ĦfÎn his judgment 


in Olgquer v. Mutual Reserve Fund Life Association, [1892] 1 Q.%. 147 (a case ° 


which aroge out of the Maybrick murder), when he said that this principle 
‘‘must be applied as often as any claim is made by the murteress, and will 


always form an effectual bar to any benefit which she may seek to acquire am”, e 


the result of her crime.” A method of applying this principle is to see what 
claim the felon can establish, and when it is established publie policy steps in 
and acta as a personal bar. An analogous case of disqualification arises, as 
- Upjohn J. observed, where a legatee has witnessed the will, and he instanced 
' the case of Aplin v. Stone, [1904] 1 Ch. 548, in which, upon construction, there 
was a gift to A if living at the death of the testator’s wife and otherwise over, 
and it was held that A having witnessed the will was disqualified, but that as 
he was living at the death of the testator’s wife the gift over did not operate 
and there was an intestacy. The rule in these cases is, first, to construe and 
see what interesta are given in the events which have happened, and “hen to 
apply the personal disqualification. 

The different result reached in Re Peacock was due to the fact that, in the 
ease of the personal disqualification which arises from a legatee witnessing the 
will, the rule is different where the gift is not to an individual but to a class. 
This was established in Fell v. Biddolph, (1875) L. R. 10 C.P. 701, and in Be 
Coleman & Jarrom, (1876) 4 Ch. D. 165, a case not concerned with a legatee 
witnessing a will. Jessel M.R. stated the rule against lapse in the case of class 
gifts in a perfectly general way in the following manner: ‘‘I think that the true 
rule is that those members of the class who are at the testator’s death capable 
of taking, take, and that those who become incapable of taking—whether by 
dying in the testator’s lifetime or by attesting the will, or by some other opera- 
tion of law—do not take.’ On this view the testator’s estate in Re Peacock 
was divisible in equal shares between the son and the step-son, the members 
of the class or group not incapable of taking, and Upjohn J. so held. 

The decision is fairly and squarely within the observations of Jessel MLR. 
in the earlier case (in go far as disqualification as the result of an occurrence 
beyond the testator’s probable contemplation is concerned, what Jessel M.R. 
said in that case was dictum). But the other possible conclusion, that as the 
wife had survived the testator there could be no question of her share lapsing, 
would not only have been nearer the facts of the case but would also have 
brought the decision nearer to that in Re Calaway; for on that footie the share 
which would have passed to the felon if she had not committed the act which 
deprived her of it would in either case have fallen to be dealt with as undis- 
posed of by the testator. As it is, except for observing that as the Crown had 
expressly disclaimed any interest in the testator’s estate as bona vacantia, the 
doubts which had assailed Vaisey J. in Re Callaway could for the purposes of 
the case before him be banished, Upjohn J. did not refer to the earlier 
ease in his judgment. That is perhaps a pity, for the result of Re Calla- 
way corresponded with the result to which Upjohn J. himself inclined, 
apart from the authorities, and a similar decision in both cases would have 
gone some way to setting up a principle by which questions of this kind could 
be decided, of which there is at-present no sign. In saying this, one must not 
of course forget that this kind of question has been before the Courts very 
seldom, and that such authority as there is on the subject (reference to some 

can be found in the earlier article which I have mentioned) is not very 
helpful. But the decision in Re Peacock does nothing to establish any rule 
which can be applied without reference to the Court in any oase which is not 
precisely covered by the facts upon which the decigion was given. In all other 


an order of the Court.—8.J. 


cases, an executor can obtain protection only by distributing the estate "N 
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Indian Incoe Tas Act, 1922. ByeA, N. AIYAR, B.A., BL, Senior Adxoette, 
Supreme Coyrt, and T., A. RAMACHANDRAN, B.A, BL. Mappas: Company 
Law Institute of India Private Lid. 1957. Roy 8 vo. Pages xliv-+vi 
4196-4120. 


We welcome this commentary on the Indian Income-tax Act, It is divided 
into three Parts. Part I is very instructive. It deals with various financial 
meastres adopted in 1956 and 1957 for raising revenue. Part II contains the, 
Indian Income-tax Act, and Part [TIT the Rules, Notifications and Orders. . 
The comment on the various sections of the Income-tax Act is lucid and expla- 
natory. As a handy work of reference the book is sure to be found useful. 


Wealth-Taz Act and Rules. By A. N. Arvar, BA, BL, Advocate, Supreme 
Court, and T. A. RAMACHANDRAN, B.A, B.L. Mapras: Company Law 
Institute of India Private Ltd. 1957. Roy 8 vo. Pages vur-+1044-23. 
Price Rs. 5. 


Tax on wealth is one of the measures recommended by Dr. Kaldor. The 
scheme of the Act is to levy a tax in respect of the wealth of rich persons, 
Hindu undivided families, and companies, on the last day of the previous year, 
that is March 31, 1957, if it exceeds a certain exemption limit. The net wealth 
has to be determined as at the valuation date according to the market value of 
the assets on that date. The administrative machinery for collection of wealth- 
tax is the same as for the income-tax. The learned authors have clearly ex- 
plained the provisions of the Act for the guidance of those who have to bear 
the burden of this Act, They have also drawn specifice attention to ten lacunm 
in drafting the provisions of the Act. The authorities concerned should care- 
fully consider those points. Extracta from the Report of the Select Committee 
on the Wealth-tax Bill, Notifications pertaining to the Act, and the names 
of Valuera have been incorporated. The Wealth-tax Rules, 1957, have 
been given as a separate supplement. On the whole, those who have to bear 
the burden of this novel Act will find this annotated edition very serviceable. 


Indian Oontract Act. By U. V. Desar, Advocate (0.8.), Professor of Mer- 
eantile Law, Sydenham College of Commerce. Bomsay: Current Book 
House, Maruti Lane, Raghunath Dadaji Street. 1957. Demi 8 vo. Pages 
xv-+-222. Price Rs. 5.25. 

We have great pleasure in welcoming this book which is primarily mtended 
to explain to students of law the principle of the provisions of the Indian Con- 
tract Act in a simple manner. The Indian Contract Act is the most important 
branch of the Mercantile Law. Decisions elucidating and explaining the pro- 
visions of the Act are carefully referred to in the comments. Cases illustrat- 
ing and explaining the principles are incorporated. At the end of each Chapter 
illustrations have been given to fix the principles firmly into the mind of the 
reader. Students of law will find this book very useful in mastering the 
provisions of the Indian Contract Act. 
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ANANT G. DESAI. 


Mr. Anant G. Desai, a leading advocate on the Appellate Side of the 
Bombay High Court, who had ceased to practise some time ago, breathed 
his last on January 21, 1958. 

The Hon. Mr. Justice Y. V. Dikshit and the Hon. Mr. Justice B. N. 
Gokhale took their seats in the Second Court, on January 22, 1958, where 
the members of the Appellate Side Bar had congregated. Referring to 
the sad occurrence, 


The Hon. Mr. Justice Dixit said: 
Mr. Government Pleader and Members of: the Bar, 


It has fallen to me again to refer to a sad event which took place last 
evening at 7-35 p.m. when Mr. A. G. Desai, a distinguished lawyer of 
this Court, passed away. Mr. Desai was enrolled as a Vakil of this 
Court on April 2, 1903, and he wag in active practice for up- 
wards of fifty years; and, in my view, this is quite a record. He’ had 
a keen intellect, prodigious industry, and incomparable resourcefulness. 
His devotion to duty was indeed remarkable. Many of you are aware 
that he was an authority on Khoti law, having written a book on that 
subject. n ` 

Desai was too unassuming to seek after the prizes at the Bar, and 
he never went anywhere near them. But, if the prizes had come his 
way, he would have filled any position with distinction’ Genius has 
been defined’ as the capacity to take infinite pains, and if that is the 
correct description of genius, Desai fulfilled, in every sense of the word, 
that description. Desai was not a mere lawyer. He had certain hob- 
bies. He was fond of shooting, and I believe that the patience which 
he had and the patience which he showed in the conduct of his cases 
was perhaps due to the fact that he practised shooting and had great 
patience. Desai was such a great lawyer and such a distinguished 
advocate that, unassuming as he was, one hardly felt that Desai was in 
a case. But the moment Desai rose to address, either as an appellant’s 
advocate or as a respondent’s advocate, one felt that there was a great 
advocate in him. Desai lived a full life; he travelled abroad a number 
of times; and I cannot part with this references without t you tha 
he brought about a revolutionary change În the law of adoption. You 
are well aware that he conducted Bhimabai’s case in the Privy Council 
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with success and with distinction, and that case 1 ie say, changed 


the entire aspect of the thedry underlying the law of adoption. 
Friends, We have met here to mourn his death. It is ‘always sad 

to speak of 4n event like this. He is survived by a number of relations 

including twoesons who are advocates of this Court; and on this occa- 


e sion we express to the members.of his family our sense of grief and the 


great loss which the Bar has sustained in his death. 


Mr. W. S. Desai, Government Pleader, said: 


My Lords, on behalf of the Bar, I associate myself with what your - 


Lordship has said with reference to the death of the late Mr. A. G. Desal. 


Mr. A. G. Desai joined this Bar in 1903, and for nearly fifty-four 
years, except for about the last two years past, he was in active 
practife. My Lords, for a major part of his career at the Bar he held 
the undisputed position of the leader of the Appellate Side Bar. A 
keen and astute lawyer, he was even a greater advocate, and his per- 
formance in the Court was a treat to watch, and-a lesson for others to 
follow. Whether a case was big or small, the late Mr. A. G. Desai was 
equally keen about it, and spared no pains to know the minutest details 
about it. With the industry employed by him, and the care devoted 
by him on every case that he handled, the litigants who engaged his 
services and the instructing lawyers who came to instruct him felt 
entirely satisfied even in cases where the decisions went against them. 
Courtesy and kindness, extremely pleasant manners, and a cool and 
genial temperament, ‘were the outstanding qualities of this great lawyer 
and advocate. Nobody ever saw him ruffled or irritated in any Court even 
in the most complicated cases. He spoke in a soft and persuasive voice 
and nobody ever heard him raise it, whether it was in reply to the 
questions put by the Court or ‘whether it was in replying to his 
adversary. He was always dignified, polite and respectful. A great 
lawyer himself, the late Mr. A. G. Desai was not slow in appreciating 
merit in others. To the juniors he was uniformly kind and good, and 
all those who went to instruct him were treated with extreme kindness. 
He was literally flooded with work, but even then he had time to spare 
to discuss a legal problem which a junior or a less experidnced lawyer 
brought to him. 


Traditions of a profession are built up by the lives and careers of 
great and outstanding men who belong to that profession. The contri- 
bution of the late Mr. A. G. Desai in this connection is great indeed. 
His career has been a model and ideal for others to follow. The loss 
that has been caused by his death is not capable of being repaired, 
and the void that it has created is impossible to be filled up. He was 
a sage on the Appellate Side and that sage to-day has departed from 


eg ee eee eee May his soul 


rest in peace! ° 
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BOVEREIGN IMMUNETY IN THE LIGHT OF MODERN CONDITIONS. 
° Preliminary. m 


AER of sovereign immunity with all its implicationd id inseparably 
tied up with the theories of the modern State and territorial sovereignty.’ 
These problems became more ap t after the fall of the socidl and political 
structure of the feudal ages, hee the absolute State replaced it. Yet even 
at this stage, immunity was more or less irrevocably tied up with the person 
of the sovereign,” while the State itself as a juristic person held only a secondary 
position. 
` Attempts to explain the origin of the rule of sovereign Immunity have ‘gene- 
‘rally taken two forms. One Imks the immunity with the immunity granted to 
ambassadors and plenipotentiaries, while the other has tended to see the rela- 
tionship in the reverse. According to this latter interpretation, the maxim 
par in parem non habet jurisdictionsm goes back to the medieval feudal 
rule where it referred primarily to criminal jurisdiction and exemption from 
arrest or detention, since the exercise of such authority on the part éf one 
sovereign over another would have indicated either the superiority of overlord- 
ship or the active hostility of an equal. When, starting with the French Revo- 
lution, the idea of the personification of the State in the person of the sovereign 
was slowly replaced by the concept of the State as a legal abstractum based on the 
sovereignty of the people, and the phrase L ’Kiat c'e mot became obsolete, 
the problem of jurisdiction over foreign States gained priority over the dis- 
cussion of the exemptions enjoyed by the princes. 

Even yet the problem was not very serious and pressing; and absolute immu- 
nity for the acta and property of a foreign sovereign was the rule of the day. 
Today, however, developments in technology and the transformation in the 
concept of the modern State call for a second look at the problem. 

Particularly with the rise of the socialistic and semi ic States, which 
undertake important economic enterprises and control and supervise even more, 
a plea for absolute immunity becomes obsolete. However, Anglo-American 
Courts have generally been slow to recognise this, although a hint of the proper 
approach was given by Marshall as early as 1812, when he said that there might 
be 


“a mantfest distinction between the private property of a person who happens to be 
a prince, and that military force which supports the soverejgn power and maintains the 
dignity and independence of a nation.™ Š 
Postion in International Law. 


In suggesting modifications to the doctrine of sovereign immunity, it is worth- 
while exploring to see whether any radical changes in the dodtrine of inter- 
national law are thereby effected. Tull the beginning of the 20th century, im- 
munity of the sovereign was almost unanimoualy accepted as a rule of customary 
international law. Yet as more and more States began to enter the fleld of eeo- 


l International tions have added ign rulers. The one case, I. N. 


Organisa 
anew dimension to the problem of aniy 


vention on the Privileges. and Immunities of 

the United Nations and the Convention on the 
and Immunities of the 

with its Annexe. This article does 

not discuss the problem of immunities of In- 


of India provides for jurisdiction over the 
person or property of a foreign ruler and says 
nothing about a foreign State. The decisions 
also mostly deal with the immunities of fore- 


Steamship Co. 
v. Mas Foulboum, [1955] A.LR. Cal. 491, shee 
& oe government was involved was relati- 
easy and the Court concluded that the 
Republio of Indonesia had submited to the 


ee Court. 
Gmuer, ket Ueber Fremda 
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4 id., 

5 (1812) Taek 116. at 145 

6 Freyria, Lesa Limites de I’tmmunite de 
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national Price 207-225, at 499 at 208 (1951) 
Fensterwald, Sovere!l unity and Soviet 
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enomic activity many Courts, under the leadership ofethe Italian apd Belgian 
Courts, began to abandon the doctrine pf absolute immunity. This trend made 
e the foundationsyof the customary rule of international law very weak. Diver- 
°” gences in thg practice of the Courts of different States naturally throw dapbt 
on the existence of any such customafy rule of international law. An identity of 
aititudes which should be the source and nourishment of any customary prin- 
ə "a ciple of international law seams to be lacking in this case.’ There appears to 
* be a general consensus of opinion among writers of international law reinforced 
by pronouncements of Courts of various States® that at least so far as activities 
not traditionally sovereign are concerned, there is no general rule of customary 


interwational law upholding immunity.2 The States also may be regarded as. 
having accepted this position since no trouble arose because of the exer-, 
“ya... cise of such Jurisdiction over a foreign State.1° Although extremely reluctant 


to allow foreign Courts to exercise Jurisdiction over themselves, when once such 
jurisdiction is exercised, States have generally acquiesced in the fact and, if they 
have remonstrated against such action of foreign Courts, this has usually taken 
the fogm of accusations of violations, not of international law, but of ‘‘the rules 
of international courtesy which are universally observed when the sovereign 
rights of a foreign State are involved’’ and of action affecting ‘‘the dignity of 
a Sovereign State.’’1! 


the doctrine of Sovereign immunity in the Straten von der deutschen Gericht Sbarkett; 
middle of the 20th century see In Re Commer. for [1954] Neus Jurishschs Wochenschrift 1956 
Workman's Compensation, [1951] AI.R. ac at 1957: Riexler obesrves in addition to the 

880; 1 Indian Year book Of International grounds adduced by other authors “A 
(1952) 279: “One of the cardinal prinsip a of sition which is contrary to the natural hating 
ERSEN Law is that every sovere ae of Justice and at the same time opposed to the 
independence of every ot legal conviction of many renowned jurists 
eee ie eae aioe of this abecluts cannot be regarded as customary law even if 
and of the International Oomity, formerly the weight of authority approved of 
unerlies the relations between Sovere. it” Internationales Zivilprozeasrecht 387, 

° ign Statea, each Btate declines to exercises n. l at 896 (1949), 


jurisdiction over the persop of any Sovereign 10 The between the Economie 
or ambessador or over the public property of Oo-operation tion and the Be 
any State. A Sovereign State cannot be sued Government following the ans In Sooo 
in courts of a foreign State unless voluntary belge v. ee Tribunal of First 
submission to the jurisdiction of the court oon- Instance of Dass be ay 30, 1951, (1958) 
cerned has taken place.” Bee, however, I. N. irey N. 1 (note by » 4i Revue Oriti 


que 
Steamship Oo. v. Man Faulboum, tose, De Driot Internati Prive 111 (1952 nee 
A.LR. ae 491, 50 AMJ. INT'L L. 455 (1858) by aren oe 47 AM. J. INT'L 

where the High Court of Calcutta displays where a Belgian Oourt Slowed tha arll men 
a lees friendly attitude towards the doctrine for a Belgian firm of Greek State funds derived 


of so immwity. from Marshall Plan ald, cannot be considered 

7 “As oe jari ence is thus as typical. It has to be explained out of the 
divided it is y to see in it an European. circumstances at that time 
indication for the existence of the restrictlve and the interest of the Marshall plan Adminis- 
rule of internati A ao ree the tration not to have earmarked destined 
8S. 8. Lotus”, (1827) P.O.LJ., Ser. A, No. 10, for economic European recovery according to 
P. 29. apea tear alienated for other 


8 Decision riai Meg 1931, Tribunal conducted into other channels, BO, 
of Gensva, [1931] Rivista Diritto Internasio- this intervention by the Economico Co-operation 
nale 558; decision of April lé, 1051, Oberi- Administration under the pressure of which 
andasgeriokt Hamam, [1954] Makarov 1950-51, the Belgian Government came to a 
No. 131, p. 279; decision of March 19, 1958, friendly agreement with the Greek Govern- 

t Kiel, [1954] Jsristenzoitung 117 ment was regarded with eae 


(note by Aubin). and the threat to Marshall Plan 
9 .Wortley, The Interaction of Public and to Belgium was es a brutal and ar- 
Private International Law Today (ch. II Soma bitrary act without besis (Collard, Note, 
International Law Rules in Private 41 Revus Oritiqus Ds International Prive 
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International, Reewctldss Cours, 241 at 261 (1955) of funds allocated by the Marshall Plan Ad- 
Bishop, New United States Poli ae ministration was subj yy heat ap and strict 
Sovereign Immunity, (1058); 47 J scrutiny by the It is nob 
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Whenevér immunity is accorded to the trading activities of foreign States,” 
it is mostly due to sympathetic treatment by national Courts w pal jà are governed , 
by their domestic rules of conflict of laws,!? although even tod 
opmiqn,seams to be that immunity has ta be and should be a rae to the 
traditional ‘‘sovereign’’ functions of States.15 In Castighone wv. Federal Re- 
public of Yugoslavia,’ the tribunal of Rome said that Italian jurisprudence 
permitted exercise of jurisdiction over non-sovereign activities, since inter- 
national law has not forbidden such exercise. .However, when account is taken 
of the fact that international practice in this respect is inconsistent and that 
there is no universally accepted criteria for demarcating the ‘sovereign’, from 
‘the ‘‘non-sovereign’’ function, it does not seem very convincing to say that inter- 

‘national law lays down that ‘‘sovereign’’ functions should be immune from 
jurisdiction. It is, therefore, rather safe to say that there is no rule of inter- 
national law upholding the immunity of sovereign functions of a foreign State. 

This, however, does not extend to diplomatic immunities, which being already 
recognised under international law'® should be continued. There is po in- 
consistency in asserting this. Even in practice, while a foreign sovereign may 
enter a State’s territory for trade from a purely profit motive, an ambassador in 
a foreign country by reason of his having to be thers is usually forced to make 
purchases, to use workmen, etc. It seems, therefore, only fair that while a 
foreign sovereign may not be immune, diplomatic representatives should be 
granted immunity.1® l 

Theories of ieee 
(a) Absolute immunity: 


In the Schooner Hachenge,'' although Chief Justice Marshall argued that the 
jurisdiction of any State within its own territory was absolute and that any 
detraction from this rule must be traced to the consent of the territorial 
monarch, he went on to say that . : 

“a nation would justly be considered as violating Its faith which should, suddenly 
and without previous notice, exercise its territorial powers In a manner not consonant 
to the usages and received obligations of the ctvilised world.”™ 
When one sovereign enters the territory of another, according to Marshall, the 
other sovereign, excepting cases of warships and defence forces, waives a part of 
the exercise of this sovereignty : 

“This perfect equality” said Marshall “and absolute independence of sovereigns and 
this common interest, impelling them to mutual Intercourse and an interchange of good 
offices with each other, have gtven rise to a class of cases in which every sovereign is 
Ended 4o Waive tho. diceres- o? A part Of tex Complete exclusive pertiiorial iusiedic- 
tion, which has been stated to be the attribute of every nation.” 

Similar considerations led the Master of the Rolls in the case of Duke of Bruns- 
wick v. King of Hanover@° to conclude that ‘‘a sovereign prince, resident in the 
dominions of another, is exempt from the jurisdiction of the courts there.’’@1 
The French Cour de Cassation in Le Government Espagnol v. Casauz,22 in 

mg the order of a lower Court which had allowed the attachment of a 
debt due to the Spanish government from a resident of France, had also based 
its decision on similar grounds. In 1938, in The Christina?’ Lord Wright said 


the case of the Steamship Adaulita, quoted the Intemational Law Assoaiation 227 at 215 
Hackworth, 


in Secretary Landing’s reply 2 (1958) 

(1041) Digest Of International Law, 428. 15 Riezler, op. cù supra, note (9). at 400. 
12 Wortley, loo. at supra, note (9) at, 16 (1812) 7 Oranch 116. 

p. 374. 17 sd. at 187. 


13 Castigitont v. Federal People’s Republic 18 (1812) 7 Oranoh 116, at 187-188. 
af Yugoslavia, Tribunal of Roms, January 28, 19 (1844) 6 Beavan 1. å 
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“Whatever consequences which in any particular case may follow from this 
immunity, it gis well riabliahed in the law of this county to admit of bring 
infringed.” 


In 1948 a case 6ecurred in which immunity was granted to the Biizacian Peoples? 

Republic and that case very well illustrates the inequality of such a grant of 
immunity. In order to participate in an international trade fair which was to - 
be held in Stockholm, the Bulgarian legation in Stockholm awarded a contract 
to Mr. Erixon, a Swedish engineer, to build and decorate the Bulgarian 
pavition in accordance with an agreed plan and ata certain fixed 
price. During the progress of the construction the legation asked for. 
modifications in the original plan which Mr. Hrixon pointed out would substan- 

tially increase the costs of the plan. Upon the completion of the work Mr. 

Hrixon submitted the bills to the legation which refused to pay anything more 
than what was agreed upon for the original plan. All the efforts of the Swedish 
‘foreign office to get the claims of Mr. Erixon satisied proved futile. Although 
the City Court of Stockholm decided to take jurisdiction, in appeal, the Court 
of Appeal upheld the immunity of the Bulgarian Republic** and thus Mr. Erixon 
was left without a remedy. Similar cases strikingly illustrate the injustice re- 
sulting from such grant of immunity. It is grossly unfair that, while a foreign 
State should have a remedy against an individual, that individual has no remedy 
against an unco-operative foreign State. 


(b) The Differentiation theory: 


The Cour de Grand of Belgium in Hew v. Duruty?> in ‘197 9 introduced a disg- 
tinction between acts jure gestionis and acts jure imperi taking jurisdiction 
‘over the former but not over the latter. In 1953 this distinction was supported 
by the Cour de Cassation in Soctete anonyme Compagnie des chemins de fer 
TAegeots Tacerburgeots v. E’tat Neerlandats.' In Belgium this theory was 
nothing but a transposition of a domestic solution developed to delimit the juris- 
diction of civil Courts over State activities.* This theory derives support from 
condiderations of inviolability and non-interference with public sovereign func- 
tions of States. . 


However, when a State leaves its traditional realm and enters into ordinary 
commercial transactions, nothing warrants that:it should be treated differently 
from an individual. Thig theory was more readily accepted by Italian Courts.3S 
Later on,the Mixed Courts of Hgypt*, Courts of Switzerland, of Greece and 
of Rumania also concurred in ita acceptance. 

The Courts of many countries, although folly aware of the needs of changing 
times and the conditions of modern commerce, in order to avoid ẹ strict break 
with the doctrine of absolute immunity and to keep dogmatically within tradi- 
tional concepts, employed a fiction that a State doing business abroad has sub- 
mitted generally and a priors to foreign jurisdiction.® A similar impulse urged 
them to indulge in such subtle distinctions as that an agent does not acquire 
his principal’s immunity unless he has an official status. For the purposes of 
action + rem they tried to discover whether the res proceeded against was 
Belge I. 204. 
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' law to characterise the act involved, even within the same State, decisions 
' be conflicting and irreconcilable. 
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in the Sovereigh’s actufil possession and thus square equitabl® solutions with 
existing dogtrine and yet avoid its legal consequences. 


In characterising State activities according to this distinctfpn, between acts’. 


jute .gestioms and acts jure imperw, «Courts have displayed divergences 
often reflecting local doctrines concerning the delimitation of sovereign and 
private acts of the State for the purpose of jurisdiction of domestic Courts, even 


if they professed to qualify according to less parochial criteria. Therefore, what ~ 


may be regarded as acts jure gestions in one State may be acts jure imperi 
in another and vice versa. But since there is a great uncertainty in the attitudes 
of Courts as to how far they can go in exercising jurisdiction and as to b uek 

to 
This lack of certainty in law is somewhat 
harmful to international commerce. 


Before one could suggest any means to alleviate the hardship arising from 
the grant of absolute immunity, it seems desirable to see whether a distinction 
can be made between States that—occasional deviations under the compysion of 
the merits of a case apart—astill adhere to absolute immunity and those that 
follow the differentiation theory. Such a distinction is of no practical utility 
unless one could discern some consistency in the practice of claiming and grant- 
ing immunity, ie., a State defendant, which asserts ita privileges as a ssbb i 
to be free from the jurisdiction of foreign Courts, also scrupulously accords the 
same preferential treatment to forsign sovereigns in its own Courts. This con- 
sistency, however, is not to be found. The Soviet Union, for example, always 
insists on jurisdictional immunities for its trade delegations in other countries’, 
though in the absence of treaty or contract to the contrary, the Peoples Courts’ 
of Soviet Union have had no scruples about taking jurisdiction over trading 
activities of other sovereigns,’ because the Soviets are not bothered by historical 
or ideological concepts of sovereign immunity which might have found expres- 
gion in statutory or ‘‘common law’’ immunity privileges of foreign States. Simi- 
larly Italy, whose Courts helped-in developing the differentiation theory and 
which is reluctant to extend even a restricted immunity to foreign soverei i8 
‘not loath to take recourse to the doctrine of absolute immunity whenevtr her 
commercial interests abroad are at stake.2 The United States, on the other 
hand, though until recently at home a conservative adherent of the absolute 
immunity doctrine as far as foreign sovereigns were concerned, has long been 
generally ready to relinquish claims of immunity, for vessels operated com- 
mercially by or on behalf of the United States Shipping Board.1Q Thus the 
considerations which influence the behaviour of a State as a defendant in a 
foreign Court are different from those governing its Courts in disposing of 
claims of immunity by foreign sovereigns. Courta, although often giving heed 
to the opinion of their country’s foreign office, are mainly guided by the domes- 
tic law concerning immunity from jurisdiction and by the Judge’s conception 
of the country’s obligations under international law. In a foreign Court, how- 
ever, the defendant State’s behaviour bears all the marks of the psychology of 
any ordinary individual involved in litigation. The defendant State tries to 
win its case by the best defence that is available to it. The Soviet Union, for 
example, whenever it claims immunity for itself or its agents it does by 
having resort not to Russian or International law but to the law of the “forum 
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‘after having alfbady from the qutset chosen its trading instrumentalities with 
xegard to the particular country’s idiogynerasies. 11 

Although it nfay be conceded that this differentiation between “coablic law 
acta” (jure iper) and ‘‘private law acta’’ (jure gestions) is slightly better 
than the doctripe of unmitigated absolute immunity of the Anglo-Saxon and 
Scandanavian countries, it does not solve practical problems of Courts. Rules 
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° .” like ‘‘Foreign States should not be immune from suit in relation to their acts 


when engaged in private enterprise’’’* and ‘‘The Courts of a state may enter- 
tain actions brought against a foreign State and the legal entities (of a foreign 
state) whenever the grounds of the action do not involve a public act’19 but 
they ‘‘have no jurisdiction to entertain actions con public acta.. 


prepared its Draft International Regulations on the competence of Courts in 
suits against ee States, it stated that ‘‘actions arising out of contracts 
entered into by a foreign State on the territory’’ were subject to certain con- 
ditions congnizable against foreign States.‘© In 1891 such a statement was per- 
haps stfll safe since the modern blending of commercial and political actions of 
States did not obtain at that time. The letter of the Department of State in 
U.S.A. which reflecta the latest American views on the subject of immunity also 
throws no light on the method of making the proper choice of law for characteris- 
ing state acts. 18 
A few illustrations would help to emphasise this point. In Oliver American 
Trading Co. v. Mexico'’ in an action founded on a breach of contract brought 
against the United States of Mexico as operator of the National Railways of 
Mexico, the Circuit Court of Appeals pointed ont that in some countries of 
Europe as well as in Canada railways were owned and operated by States and 
such operation is regarded there as a basic governmental function and said: 
“...While In the United States the railways are not owned and operated by either 
the State or federal governments, we are not justified on that account in holding that 
the Mexican Government is engaged in trade and not performing a governmental 
function... P? 
In a fecent Italian decision,’® wherein was involved a question arising out of 
an employment contract of an Italian citizen with the Russian Trade Delegation 
m Italy, the Court de Cassation held that the international personality of the 
entity, which engaged the services of tha appellant to carry out the public func- 
tions of the Soviet Union, gave his employment a public character according to 
Russian law. The case was, however, not decided on this point since the Italian 
law also rdcognized the Russian view by treaty’? and the case was dismissed 
for lack of jurisdiction. In an even later decision another Italian Court re- 
jected as ‘‘oversimplification’’ the view that since commerce is a monopoly of 
the State in Russia all the activities of a Russian Corporation should be classifted 
as public.29 In such a case this kind of characterisation can frustrate its basic 


purpose, because in a country like the Soviet Union, which has by law created - 


government monopoly for foreign trade*', any transaction of a Russian trade 
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delegation itself ah ‘‘erfanation of the Soviet State’’??, is an act oy virtue of 
the State’s imperium, i.e. an act which po private individual but only a govern- 
ment can perform.2% Except for a few dissenting voices*+ We generality of 
the commentators dismiss classification hy the law of the de nant Stabe as 
undesirable.2© How can a rule be equitable if the very formulation of its con- 
tents is in the hands of the party against whom it is to be invoked f 


In a recent decision which involved an employment contract between an 
Italian citizen and Sovexportfilm, a Russian company, the Tribunal of Rome 
said that the characterisation of an act as ‘‘private’’ or ‘‘public’’ did not de- 
pend on the internal law of any particular country but upon the gense ide which 
‘these terms are understood in the community of States.’ The emptiness of 
such a postulation becomes apparent when one notices that at the end the 
Court concluded that there was no objective standard in international law for 
such a classification. By applying the lex fory the Tribunal refused immunity 
on the ground that such activities were not regarded as public in Italy and that 
such exercise of jurisdiction in no way affected the sovereignty of the Soviet 
State. The wide divergences in the political and economic systems of different 
States make it impossible to formulate a uniform rule for determining what is 
a ‘‘public law act’’ and what is a ‘‘private law act.’’ 


The problem has been further bedeviled by the uncommonly strong tendency 
of the Courts, in marking the line between sovereign and non-sovereign acta, to 
borrow unquestioningly from their domestic law tenuous distinctions which have 
been developed in a different context and for other purposes. This approach 
not only runs counter to the aim of bringing about uniformity but also introduces 
learned niceties in forgetfulness of the original rationale of the distinction. 
Even if Courts have considerable maturity? in making such distinctions for 
domestic purposes, to transpose them into a different sphere regardleas of their 
original purpose has no justification. 

Da. Y. 8. Carrara. 


(To be continued.) 
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Ir is now a well-established rule that no person (which includes his repfsen- 
tatives) is allowéd to take any benefit arising out of a death brought about by 
the agency of that person acting feloniously, whether it be a case of murder or 
manslaughter: sè, for example, the decision of Vaisey J., in Re Calaway 
(deceased), ({1956] 2 All E. R. 451), and more recently still, that of Upjohin 
J., in Be Peacock (deceased), ((1957] 2 All E. R. 98). 

This’rule is of interest to lawyers both in itself as a rule and because of the . 
source from which it springs—the vague and somewhat mysterious public . 
policy; and it might.also arouse interest in students of human behaviour that 
there are at least a dozen reported cases, conimencing with Cleaver v. Mutual 
Reserve Fund, (11892) 1 Q.B. 147), suggesting, as experience confirms, that a 
number more arise in practice. 

Lawfers are often called upon to study the past record and to forecast the 
future form of that unruly horse, but apart from specific rules and instances 
its origin and present importance in the law is still undefined with any pre- 
cision. It is generally said that the phrase is used in two senses, first, as the 
policy’ which underlies all the rules of the law and secondly (the more usual 
sense), as describing the more select body of principles by reference to which 
the transactions of private individuals may be judged and may be condemned 
as illegal or unenforceable. In addition it is recognised that in the latter sense, 
to which we now confine ourselves, public policy can change from age to age: a 
good example is provided by maintenance, considered recently by the Court of 
Appeal in the pollution case Martell: v. Consett Iron Co. Lid., ([1955] 1 All 
E.R. 481). -Dankwerts J., who was affirmed, adopted a more progressive view 
(see [1954] 8 All E.R. 389). It is partly for this reason, partly because the 
Judges feel more secure interpreting and applying ‘lawyers’ law’’, that the 
Courts are reticent to extend to scope of publie policy. It is ‘‘a very unstable 
and dangerous foundation on which to build until made safe by decision’’ (see 
Janson v. Driefontein Consolidated Mines, Ltd., [1902] A.C. 484, 507). The 
modern tendcy may be said, therefore, to ‘‘play down” public policy as such ; but 
that is not'to say that the same ends are not pete by other means. In truth i in 
the Reports there may be found regularly decisions on novel points in which 
considerations of ‘‘policy’s, of the general likely effect of a decision in one 
way or the other are canvassed ; and these considerations may be relegated 
either to the established basic principles of the law, e.g., sanctity of contract, 
or to the general welfare of the community as viewed by the majority of right- 

men, @g., that evidence which is damaging o the State should be 
suppressed even if it is to the prejudice of the private rights of individual 
citizens, 

It may be concluded then that though publie policy is as such rarely appeal- 
ed to by the Judges to-day, the wider considerations of economics and social 
welfare are às ever regularly used as reasons for a particular decision for which 
no legal precedent can be found. Once rules are firmly established in this way 
the policy grounds for their original introduction tend to be forgotten, and under 
the modern doctrine of precedent we must conclude that cessante ratione manet 
lex is the general rule, e.g., the rule against perpetuities. 

For present purposes the connection between the rule governing murderers 
and manslaughterers and.public policy, its putative parent, may be helpful in 
considering the effect of the rule upon transactions which infringe it. The 

estion arose in Be Callaway (supra), was answered with some hesitation by 

aisey J., anc likely to recur. 


Am ways which murderers, and manslaughterers are likely to benefit by 


e death of their victims are under their wills or intestacies or perhaps under 
« already existing settlements. The ‘question ‘which arises is, what happens. to 
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an interest to which the felon (apart from the rule) would b&come entitled off 
the victims death, and does A policy affect any other interests arising 
under the instrument or intestacy! 

‘Te normal effect of rules of public policy acting on private rights may be 
paid to be to make them simply unenforceable on the principle ez turpi cansa 
non oritur actio, because the Courts decline to enforce them—the commonest 
example being contracta. It seems, therefore, that if the particular interest e.g., 
a legacy, was delivered over to the felon (or his representatives) inadvertently 
or in deflance. of the publie policy rule, it could not be recovered from him any 
more than ‘he could have enforced it in the first place, for the same turpis COALS 


- would have to be relied on. 


, however, that the rule is applied at the outset, what is the position? 
Prior to the decision of Vaisey J., it had been said that the felon’s interest 
‘Cmust be treated as if it did not ‘exist’? (Cleaver’s case (supra), at p. 154) 
or that it must-be ‘‘struck out” -of the instrument (Cleaver’s case, dt p..161; 
In the Esta¥e of Hall, [1914] P. 1, 8; Be Stgsworth, [1935] Oh. 89, 93; Be Mer- 
rett’s Setilement Trusts, Fhe Times, November 3, 1955). This rather inde- 
finite idea can be applied without much diffculty to interests arising under 
instruments (see Be Peacock (supra) ),- but fits less happily the intestacy pro- 
visions ‘tinder the Adininistration of Estates Act, 1925, since these are set out 
by reference to the persons left surviving by the intestate—which clearly does 
not contemplate the present type of case. There is the further difficulty 
(which arose in Re Calaway (supra)) whether, if the felon is the sole beneficiary 
under the victim’s will, that would constitute an intestacy, i.e., can one regard 
the property as undisposed so_as.to attract the statutory intestacy rules in the 
first place. Vaisey J., took the view that ‘‘in the absence of authority’’ (though 
imn fact on this point there does not seem to be any) the property should go 
Den to the Crown ‘‘as wholly undisposed of’’ and as bona vacantsa. 
Further guidance is to be found in Cleaver’s case (supra), where it was said 
that “the crime of one beneficiary should not-bar‘another’’ ([1892] 1 Q.B., at 
p. 159) and that it ‘‘may accelerate or beneficially affect the rights of third 
persons, but can never prejudice them’’. That case was rather unuswal be- 
cause it concerned the proceeds of a Married Women’s: Property Act policy 
taken out by a husband on his own life for the benefit of his wife. The wife 
murdered him and it was held that her assignee was excluded, but that the 
husband’s personal representatives could recover the proceeds. from the insu- 
rance company and that the money became part of his estate. ` 
It is suggested, therefore, that the difficulties of applying the wule are not 


Ne 


really so serious after all. A useful analogy is the rule against perpetuities, : 


which first arose on grounds of public policy and has become a most strict rule 
of law applied to many different situations. If it once be admitted that the 
felon’s interest is regarded as void or ineffective, it is surely not very difficult 
to accept (as Vaisey J., in fact did in Re Calaway (supra)) that the existence 
of the felon must be disregarded for the purpose of deciding, first, whether 
there is an intestacy, and secondly, which paragraph of the intestacy rules is .to 
be applied, That the result thus produced may defeat the victim’s intentions 
qua testator and may benefit other persons unexpectedly may be conceded, but 
that is a matter of common occurrence where strict rules of probate and con- 
struction have to be applied. It may be observed that such result is in accor- 
ne with the principle already cited from Cleaver’s case that the rights of 

rsons may be beneficially affected, but they will not be prejudiced. 
ae felon and his representatives alone suffer, unless one- counts the Crown for 
whose claims Valsey J., a8 menitioned above, felt sympathy. =L J. 


COROLLARY To Mouro YO fs A 
bus will recall that in Taceanowska v. Taczanowski, ([1957] 2 AN Ð., R: 
668), the Court of Appeal (Hodson, Parker and Ormerod, L.JJ.) held that a° 
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Marriage solemniséd before a Polish army chaplain according to*the rites of the 
Oatholie Church between Polish ‘nationajs when Polish forces were, occupying 
° , italy was valid y the English common law, notwithstanding that it was invalid 
ee => by lez loos jonas and also by the law of the parties’ domicil Sachs J., 
in Kochanski v. Kochanska (The Times, June 29) came to a similar conclusion in 
regard to a marriage between Poles solemnised by a priest in a Catholic Church 
° . in Germany, although the requirements of German law were not fulfilled. There 
was, however, an important difference between this and the earlier case, because 
here it seems to have been clearly established that the marriage was valid accord- 
ing to Polish law. ‘The principles to be applied to the case in light of Tacga- 
nowska® his Lordship indicated, were, first, the validity of a foreign marriage was - 


generally governed by the lex loci celsbrationis; secondly, the basis of that rule - 


-+ . e was that the parties had subjected themselves to the law of the country; thirdly, 
where the parties had not so subjected themselves, it was open to the Court to 
apply the English common law, which knew no distinction of race or nationa- 
lity.—L. T. 


Poser OPFIOE 


In Triefus and Company, Ismiteg v. Post Office, ([1957] 2 All E. R. 887), 
the Court of Appeal held that the plaintiff company was not entitled to recover 
in respect of the loss of diamonds worth £21,000 which had been placed in 
ERA postal packets destined for New Zealand. The loss was due to the 

ishonesty of a Post Office servant. The trial Judge was admittedly bound by 
the decisions of the Court of King’s Bench in Lane v. Catton, (1701, 1 Ld. 
Raym. 646), and WaAtifield v. Lord Lé Daspencer, ([1778] 2 Cowp. 754). The 
plaintiff company claimed in tort and in contract. The former was abandoned 
as admittedly concluded by the language of s. 9(1) of the Crown Proceed- 

e ings Act, 1947. The Court of Appeal held that Lord Mansfield’s statement in 
Whitfield to the effect that the postmaster had no hire, entered into no con- 
tract, carried on no merchandise or commerce and that the Post Office was a 
branch of the revenue applied with as full force today as it did when the words 
were spoken, having regard to the provisions of the Post Office Act, 1908, and 
the British Commonwealth and Foreign Post Warrant, 1948 (S. I. No. 590). 
Nor was the ‘position altered by s. ‘9(2) of the Crown Proceedings Act, 
1947, which, while putting a member of the public who suffered logs by the dis- 
honesty of a servant of theePost Office in a stronger position, applied only to 
inland postal packets. —L. T. 


° Ix Oren Court 


In an address to the annual meeting of the National Association of Justices’ 
Clerks’ Assistants on May 25 Lord Denning said: “‘It is a fundamental 
principle of our law that every proceeding in a court of justice should be held 
in public, unless there is some overwhelming reason for it to be in private... 
It hag often been said that a judge when he tries a case is himself on trial 
to see that he behaves properly, conducts the case properly, and that his rea- 
sons, when given, justify themselves at the bar.of public opinion... The 
great principle should always be that cases should be heard in open court when 
the newspaper reporters are there-to represent the public and to see that every- 
thing is rightly done. They are, indeed, in this respect, the watchdogs of 
justice.’? The point had been well illustrated.only three days previously in 
the Court of Appeal where an application to hear in private an interlocutory 


appeal con the custody of two children, aged nine and eight, was 
rejected. ‘‘Wefgenerally rely,’’ said Lord Justice Hodson, ‘‘on the good 
of the in these cases, anless there is something very unusual We 
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really are not able in this court to hold proceedings in private.” —8.J. | 
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Ir is unysual for a question to come ‘before the Courts on which there is “appa- 
rently no authority whatever. A few days ago the Lord Chi? Justice had td, 
décids whether the administrators of awdead man upon whom a sentence im- 
volving the payment of a fine had been imposed were liable. to pay the fine 
out of the deceased’s estate, the deceased having failed to pay the. fine In his 


ʻe 


lifetime. At first sight his decision that the estate was liable appears some- . * 


what hard. It can be argued cogently that a penalty for committing a erimi- 
nal offence is designed to punish the offender and that once the offender is 
dead punishment ceases to have any effect. On the other hand, it is difficult 
to argue convincingly that those entitled to succeed to the estate of a 

‘ man should be in a better position if the deceased fails to carry out Ins obliga- 
tions than if he does. We admit that our first thoughts were that the adminis- 
trators should not pay but on reflection we have reached the conclusion, albeit 
somewhat unsteadily, that we agree with the Lord Chief Justice —ASJ. 


@ 
Trach YOURSELF 


WE all know those little books on advocacy which, generation after generation, 
Judges and retired ‘‘silks’’ are in the habit of publishing to impart (in a neat 
fifty pages or so) to the newly hatched barrister the whole art and mystery of 
honourable professional success, with particular reference to pleasing solicitors, 
winning cases and the truth out of witnesses. The attentive student 
is particularly instructed in the difficult technique of cross-axamination and 
the even more elusive technique of examination-in-chief, which the beginner 
so often assumes to be a simple matter of running faithfully, sentence ‘by 
sentence, through the proof in his brief. The lme is neatly and authoritatively 
drawn between the permissible and the impermissible, the workable and the 
unworkable, in the various known devices for extracting from witnesses the 
answers which you would like them to give. If the &rt of cross-examination 
could be taught like drill from a drill-book (instead of being, as it is, an unanalys- 
able blend of instinct, self-confidence and knowledge of men, women amd the 
world), earnest students of these little books would enjoy over-whelming ad- 
vantages in their duels with the uncoached amateurs in the witness-box. As 
it is, the advantage gained is not invariably overwhelming. Al the same, it 
would obviously EN fairer if coaching were available to both sides and it is rather 
surprising that, in the spate of frequently imporaBable ‘‘Do it yourself’’ and 
“Teach yourself” literature, no unemployed counsel has yet occupictl his leisure 
days in coinpiling a little instructional work, ‘‘The Complete Witness or Teach 
Yourself to Give Evidence,” including chapters’ on ‘‘How to make friends with 
the Judge and influence him,’’ ‘Teasing opposing counsel,” ‘“Truthfol parries 
to awkward questions,” and an appendix of a hundred witty answers, guaran- 
teed untainted by contempt of Court.—S.J. 


ETS 


THe Russian satellites are still circling the earth, to the great pride of their 
inventors, to the alarm and anxiety of the United States, and to the vast be- 
wilderment of ordinary people throughout the world. But though they no 
longer make headlines, the satellites are the announcement of the Space Age. 
The flying saucer is at last becoming a reality—already we are encouraged to 
reserve seats on the first Moon Rocket and no doubt tickets for these will be as 
much sought after as tickets for ‘‘My Fair Lady.” And with this new-age 
come new problems. 

By a coincidence, the International Astronautical Federation\vas meeting in 
Barcelona at the time the first satellite was*launched and the ‘President, M& 
Andrew G. Haley, of the U.S.A, urged that a limit should be established- above 
which the present international air law should not hold good, but a completely ° 
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few system of ‘Space Law” shopld apply. He suggesfed that’a contmittee of 
four physicists and three lawyers should graft a definition of ‘‘ Air Space.” 

* The proposal ‘ not without good reason. It is conceivable that not only 
will nations have space fleets, but Messrs. Niarchos and Onassis may have 
rival commercial, fleets as well.. What law will govern a collision between space 
ships? What is the liability towards passengers! Is the owner liable for 
damage caused by objects falling from outer space? The question cannot be left 
to be answered by Licyd’s and present air law could not possibly cope with the 
speeds involved. If outer space is not to become the playground of a few chosen 
nations whose law is expediency, space law must step out of the columns of the 
Daily Raprese where it is administered by Mr. Jeffe Hawke and take its.place in 
the pages of Halsbury. ‘ 

If space is to be conquered, so must the moon. And here we have another pro- 
blem. The old rule is that settlers take with them their own law, and it seems a 
pity that the Runnymede ceremony could not have coincided with the taking of 
the common law to another New World. But can this rule really be applied to 
the modh? Unless it is to be administered by one country only, and we cannot 
yet say whether it would be the forty-ninth state or the ninth satellite, there is 
bound to be some conflict of laws once people begin to stay om the moon. But 
not-only will there be conflict on the moon. It would be too much to expect 
emigrants to conclude all their personal affairs before leaving earth. Must an 
originating summons be rocketed moon-wards before the building society can sell 
an abandoned house? And will the appropriate ground for relief be desertion 
or leave to presume death? 

The cost of serving a writ on a moon inhabitant might bankrupt the Legal Aid 
Fund. And if other stars and planets are colonised, are they to take their place 
as equals in the already swollen ranks of nations whose laws may have to be 
considered by a English Judge? We can but hope for a private and public uni- 
versal law in which there is one earth law applicable to all inhabitants of earth 
when considering their position vis-a-vis the inhabitant of another planet. 

Public international law must also be considered. Is the Geneva Convention 
to apply to a local war on the moon? And will the parent earth nations be at 
war-on earth too? We hope not; but at what stage will the state of war 
commence? If a moon smuggler obtains his supplies on earth, it will be neces- 
sary to decide at what point in its starlit progress his space ship may be seized. 

One conclusion is that these problems will provide international jurists with 
years of detailed study andy such being the case, the big powers can ignore the 
whole thing until it is time to appoint another commission to amend the laws 
of the last, which were, of course, so out of date as to be inapplicable. 
Having regard to the contempt im which this branch of law is held on earth, 
there seems no brighter future for it in the heavens. The giddy cycle of law 
chasing power but never quite catching up will thus be’ perpetuated. 

But one forlorn hope is that the American Bar Re-Statement will be re-vita- 
lised. An even more forlorn hope is that the ridiculous prospect of an earth 
woman having to petition for divorce on Venus will at last prove the death- 
knell of the rule that a married woman’s domicile is that of her husband.—J#. J. 


Pe 


INDEMNITY AGAINET A CRIMINAL OFFENOE ' 


. Wamrams an action may lie on a contract of indemnity against the pecmn- 
lary consequences of a criminal offence is a question which would make most 
lawyers pause and turn to their books. It cannot be answered by a simple 
‘Yes’ or ‘No. Recently a case came before Roxburgh J:, where the quest- 
ion arose on evgryday facts. A motor car had been hired for a day. It was 
part of the copia of hiring that it should be covered by insurance. The 
fwner left a message for the hirer that the policy was in a pocket of the car. 
It was; but the hirer did not look at it, and it did not in fact cover the car 
when driven by the hirer. The hirer drove the car; there was an -accident, 
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and he fannd that he Rad committed a criminal offence by dtiving when ume 
insured. Civil claims ensued and whep the qhestion arose whether the owner 
should ind&mnify the hirer for breach of warranty (because gthe car was not 
in. fact insured in the hands of the higer) the owner contdhded that there 
could*not be an enfo le indemnity against the consequences of a criminal 
offence. Roxburgh J., rejected this defence (Road Transpdrt' and General 
Insurance Co., Ltd. v. Irwin and Adams, decided on March 9, 1955), the essen- 
tiar factor being that the hirer had reasonably believed the car to be insured. 


The facta being as stated in the last preceding paragraph, there remains the 
law. Roxburgh J., drew first from the judgment of Kennedy J., in the 
Jameson raid case (Burrows v. Rhodes and Jameson, [1899] 1 Q.B. 816), where 
' the plaintiff had been induced by untrue representations to enter the South 
African Republic as a member of the armed forces, and to engage ih hostilities, 
thus committing an offence against the Foreign Enlistment Act, 1870. Ken- 
nedy J., was there concerned with the general proposition that in no case 
where the act done constituted a criminal offence could the doer of it have a 
right of indemnity. He concluded that the proposition was too wide; and 
that if an act were a criminal offence, nevertheless the doer might be entitled 
to indemnity (¢.9., by action for fraud) if he had been induced to believe to 
be true a state of facts in which the act would have been neither criminal nor 
immoral. Thus there came to be established the ‘exception which, as. applied 
to the law of contract, is succinctly stated in VOT Halsbury’s Laws (3rd edn.) 
238, that the illegality of a transaction in respect of which a payment is made 
will not disentitle the person making the payment to indemnity where the 
transaction is illegal only by reason of circumstances which are unknown to 
him. Applying the law to the facts of the hiring in the case before him, Ror- 
burgh J., decided, consistently with authority and justice, that the pecuniary 
loss resulting from the hirer’s collision should fall, as between hirer and owner, 
on the owner.—. J. 


| Tas Homers Or ENGLAND A : 


The stately homes of England, 
How beautiful they stand |. 
Amidst their tall ancestral trees, 
O’er all the pleasant land. 
The prams across their greensward 
bound 
In quest of Wall’s ice-cream, ` 
And florins jingle to the sound 
Of ducal enthymeme. 


The merry homes of England | 
Around their héarths by night 

- What gladsome looks on teHy bent 
In dim or ruddy light : 


The ecrooner’s voice flows forth in. 


song, 
Of teddy-types one’s told, j 
And lest the programme prove too 
p 4 long 
Commercial space is sold. 
The blessed homes of England | 
How softly on their bowers: 
Is laid the blisaful quietness 
That breathes from Sabbath hours! 


: By thousands, it ig 


The whining jet-planes upward climb 
_ Above those. silent dawns; — 
Few other sounds till breakfast-time 
Brings ° screeching brakes, and 
* horns. 
The cottage homes of England | 
plain > 
They’ve recently been decontrolled : 
What price control again ? 
Down concrete roads there shyly peep 
Those housing units’ eaves, 
Whilst overhead the blurping bleep 
Ita devious circult weaves. 
The free, fair homes of England ! 
Long, long in hut and hall 
May hearts of native proof be rear’d 


~ On all being free for all 


And green for ever be the creed 
That every child may wait, 

From womb to tomb, in every need, 
Upon the Welfare tate. 
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* Tho Law of Indbivency in India. Tagore dine Kee Lectures, 1922. By Rt. Hon. 
Sir DivsHan F. MULLA, sealed Edition by the Hon’ble Mr. Jastice 
N. H. BHAGWATI, Judge of the Supreme Court of India. Bompay: N. M 
Tripathi Private Ltd., Princess Street. 1958. Roy. 8vo. Pages cvil-t-1196, 
Price Ra. 80. 

| Tassa monumental lectures on the law of msolvency have undergone a 
thorough and complete revision at the hands of the eminent editor of this 
edition. The lectures incorporate practical points and are a masterpiece of use- 
ful information. The learned editor has spared no efforts to bring the text of . 
the Presidency-towns Insolvency Act and the Provincial Insolvency Act and the 
Rulea framed thereunder up to date. The case law has also been carefully 
brought down to date. The painstaking care with which the eminent editor has 
discharged his task enhances the value of this work, and its usefulness has long 
been pYoved. This edition is bound to be extremely ‘useful to all those interested 
in the law of insolvency, as it worthily maintains the high standard of its pro- 
decessor. 


The Art of A Lawyer. By B. MALIE, M.A, LL.B., Barrister-at-Law, Former 
Chief Justice, Allahabad High Court, ALruamasap: The University Book 
Agency. 1957. Demi 8 vo. Pages XXXITX+-351. Price Rs, 20. 

Taw is a unique production in the history of legal literature in India. 
It contains advice, suggestions, and valuable information given by eminent 
Judges and legal luminaries which will undoubtedly be much useful to budding 
lawyers and even seasoned practitioners. It embodies thirty six topics pertain- 
ing to advocacy dealt with by different eminent Judges and some leading 
lawyers of note. It is 4 unique production and must be on the shelf of every 
law library. 


Law of Torés. By S. Ramaswamy IYER, B.A. B.L., Advocate, Supreme Court. 
Cancurra: Eastern Law „Houge Private Ltd. 1957. Demi 8 vo. Pages 
Ixxiv+-754. Price Ra. 16. 

. Tue text of this edition has been thoroughly revised in the light of recent 

judicial pronouncement, and the case law has been brought up to date. The 

get up of this edition is excellent. 


Wealth Taz. By V. BauaSUBRARMANIAN. Mapras: Southern Law House, 19, 
_ ‘Me Nichol Réad. Demi 8 vo. 1958. Pages 191. Price Ra. 6. 


THIS is one more commentary on the Wealth Tax Act which is a novel fiscal 
enactment. The learned author has clearly elucidated the general principles 
of this enactment. Within a short compass he has discussed problems that are 
likely to arise in the administration of this Act. Case-law bearing on analo- 
gous provisions of the Income-tax Act and the Estate Duty Act is referred to. 
The book will prove useful to those who have anything to do with the provisions 
of this arbitrary enactment. 


Justitia. Vol. IV, No. 4. September, 1957. Journal of the Students of 
Osmania University Law College. Double Cr. Vo. Pages 256. Price Re. 4. 
Tas excellent legal periodical is at present published annually. The inte- 

resting articles,dealing with legal as well as i-legal topica are mostly by 

learned law pyBfessors and decturers and they Aine with legal erudition. The 

#rinting and up of the journal are excellent. Students of law are sure 

to find this publication entertaining and illuminating. 
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SOVEREIGN IMMUNITY IN THE LIGHT OF MODERN CONDITIONS 
i (Continued) 


Purpose and Mowe. 


One theory. makes the purpose, for which the State activity is ETE on, the 
decisive factor for purposes of jurisdiction. Under this theory, if a Government 
were to procure cloth for the army, it would be considered a sovereign even 
though conducted through normal commercial channels, while if it purchased tea 
for consumer distribution at home it would be regarded as a ‘‘private law act”. 
A subpoena was served on the Anglo-Iranian oil company to see whether there 
were any violations of the American anti-trust laws. A certain portion of the 
stock was held by the British Government and immunity was claimed as to that 
portion of the stock. The Court accorded immunity mainly on the ground that 
the object and purpose of the corporation was to supply erude oil and petroleum 
to the British Navy.” A suit against the Danish Government by a German lawyer 
for recovery of fees owed to him was similarly dismissed on the ground that the 
services were in connection with a sovereign function of the Defence Ministry of 
the Danish Government.4 But this theory again is useless in determining the 
large number of borderline cases. How close to the traditional government func- 
tion must the act in question be 15 

Some have argued that the real criterion for determining jurisdiction is the 
nature of the act. Is it an act which an individual can dot This test would 
certainly have the beneficial effect of reducing the number of cases over which 
jurisdiction could not be exercised. The Italian Court of Cassation recently 
upheld the decision of the lower Court taking jurisdiction over the Government 
of Bolivia.® It stressed the fact that the Bolivian Government in buying air- 
craft from the Italian Association for Aeronautical’ Exports had acted on a 
footing of equality with an ordinary citizen acting under private la¥. What- 
ever the merits of the outcome of this case, it creates some reservations in one’s 
mind about the utility of this theory. True, an individual can buy aeroplanes 
or spare parts; but can he also buy them for the purposes of the*Air-force? It 
has been suggested that this theory only postpones the difficulty. ’ 


3 PA S of World Arrange- pr ee oe ee oy 
ments with Relation to the Production, Trans- distino ita stockhol and therefore 


portation, Refining and Distribution of Petro- 
lawn, 18 Fed.R. Dec. 280 (D.0.D.0. 1952). 
The Court also pointed out that the British 
government controls the Corporation because 
of its ownersHip of the greater portion of the 
voting stock (although owning only 35 per 
cent. of the total capital), but it held the 
ee ee ee 
portance. The case, United States v. Deut- 
alisyndikat Gesellschaft, 31 F. 2nd 199 
(S.D.N.Y. 1029), was on. 
aye that there the French Government had 
involved in a commercial venture entirely 
from any governmental fonotion. 
The actual ratio decidendé of that case, however, 
seomed to be that the defendant was a corpo- 
ration which was, although the French Govern- 
ment owned 11/15th of its capital stock, accord- 


the ship Pesaro, aro, (1928) a71 US. BOR. 
della 


not entitled to immtmity. 

4 Example taken from Bishop, loc. ott. 
supra note (9), at 108. 

5 Mr. Justice Van Devanter of the U.S. 
Supreme Court said “We know of no inter- 
national usage which regards maintenance and 
advancement of the economic welfare of a 
pee ee Of eee a ee 

tenance and training 


main 
eris Bros. Co. v. Steam 


a 


Pk a Kakano seronautiche 
Court of Cassa 31, 1928 [1949] 
T Foro sItaliano 460, Ann. D 1948,No. ål, 
p. oe 


Lauterpacht, loo. cù. supra note (14), 
at 295. 
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Article 11 of the Harvard Draft Convention on the competence gf National 
Courta® enumerates the conditions under which a State may be made respon- 
dent abroad. *Although it is a fairly’ satisfactory attempt to avéid the com- 
plexities of the’ problem, yet when ij states that a State may be subjected to 
jurisdiction when it engages in the of business ‘‘in which private persons 
may .... engédye’’ it seems to bring in the ‘‘nature’’ theory. This makes it sub- 
ject to all the criticism against that theory and thus shows no improvement on 
the 1891 Draft of the Institute of International Law.? The Brussels Conven- 
tion of 1926 on Immunity of State-owned vessels'? laid down that all State- 
owned vessels were subject as to liability to the same extent as private vessels. 11 
However, it leaves it to the signatory State itself to determine whether a vessel 
is used exclusively on non-governmental or commercial services, 12 which makes | 
ita utility somewhat dubious. The Convention Relating to the Regulation of 
Aerial Navigation of 1919 enumerates the types of air-craft to which the Con- 
vention shall not apply and states that ‘‘All State air-craft other than [those 
enumerated] shall be subject to all the provisions of the present Convention.” 13 
The International Law Association aleo seemed to suggest at its 45th Conference 
that those activities, whose exemption from jurisdiction should continue, be 
enumerated. 14-5 

Tt has been suggested that as a temporary and convenient step the position 
of the foreign sovereign should be assimilated to that of the domestic sovereign 
for the purposes of jurisdiction. From the point of view of certainty this 
solution seems desirable.'®-7 Lord Justice Sommerville in the Dolfus Mieg 


8 ‘The fall text of Artide 11 reads ax See, alo, Wo , loc. oft. supra, note (9), 
follows :— at 374; judicial interpretation of 
“A State may be made a respondent in a the rule bak Era which restricts it to 

.in @ court of another State, when, property publicis usibus destinakwn soems more 
m the territory of such other State, it ee ee ee rule of 
in an industrial, commercial, financial or o private international law.” 


tion of acts of public power is nearly mpossible 
connection such an euterprise wherever and that in any case it could do harm if s 


conducted, and the proceeding is based upon of activity, Jia a 
TE saperaetaca iE Bom of de ee eee 


niernational Law “dancin 9 (1083 f is 


by his 

20 ARES. INTE Ls to its Ho debt” abandonment of the hrial tion chen 
PL. 597 (1933). To ons who believes that the doctrine of sover- 
“To Bishop, loo. où. supra nete (9), at 108. eign immunity is out of date it is no misfortune 
10 pone e wie Unies, to subject foreign tate to the Oourt’s 
tion of Certain Relating to the Immu- jurisdiction provided it is not done in such 
nity of State-owned Vessels, at Brussels, oases which ate most likely to lead to interna- 

April 10, 1928, 176 League of Nations Treaty tional friction. 
Series 199 (1987).. In 1955 the convention was 16—17 F loc. off. supra note 
in force between 12 Btates. I Oppenheim, ta at 641, Lautorpacht, loc. otf. supra note 
International Law 858 (8th ed. by Lauterpacht, (ia), at 225-226 ; Lauterpacht, Report of thse 
1958). Conference of the Internahonal Law 
ts Article ` l of the Brossels Convention, Association 227 (1958); Loewenfeld, id. at 


Gp Bion Nations Treaty Series 199 (1937). 150 an ae loc. ow. supra note (26), at 
lands, 


Pinna Scie: Bate A 

Rochelle, An argument oould possibly even be made 

October 31, 1947, [1948 ei ee ae that assimilation to the position of the domestic 
which sovereign is still more than Is justified and 

stabos, ian teeta wl Wena oar that the foreign State should be treated 

that the ee T rench Oourt one Dee or ay ee een mAy 


by ton. t, loo. ot. supra 
a -Worcigd Biais witha political obieot vate Bi as! a “eo Get Ge te Ga 


April 10, 1926 it is not clear, howevor ther this is to 

Article 30 of the Oonvention Relating bear of his view as expounded in 
to the of Aerial Navi (1951) 28 BR. Y.B. INTL L. 220, at 225 ot 
are ad October 18, 1919, (1923). sae an, rte dometa sovene 
gil League Treaty Series 174, 198- owing line : the omat SOvcrS: 
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Case'8 cites the American case of Long v. Tha Tampico'® whith mentions this 
theory. Without commenting on the mgrits or demerits of this theory he points, 
out that in England under the English Crown Preceedings Act, 1947, 20 this 
Ww mean almost complete abolition of immunity. Such would also be the 
condition in most countries since the modern tendency is for States to submit 
themselves more and more to the jurisdiction of their own Courts. Yet since 
the domestic State wuld be putting the foreign sovereign on a basis of equality 
with itself, no accusations of any discriminations or injustice can be voiced 
such treatment. Nor should this discourage commerce because certainty 
ich is 80 essential for commerce would be furthered by this method. , 

"eons special safeguards, however, have to be attached to any scheme for a 
- general delimitation of the doctrine of immunity. Immunity should perhaps 
be accorded to Public Legislative Acts and decrees.2! In cases such as where 
situations like that In Wolfsohn v. Russian Sooialistist Federal ovisi Re- 
publics?? occur, the Courts should still refuse to exercise jurisdiction.*% It 
may happen then that by a legislative act a State may try to avoid obligations 
that are irksome. It is very difficult, in any case, to make provision fòr such 
a case. If there is no bona fide legislative act, the State may thereby possibly 
commit denial of justice and may be proceeded against for a violation of inter- 
national law, first by means of diplomatic representations and eventually by 
resort to an international tribunal. 

Acta of an executive or administrative nature executed within its own terri- 
tory by a foreign State should be exempt from jurisdiction, even if the State has 
thereby violated duties incumbent-upon it under international law. The case 
of the American National Chatiin®* illustrates this point. 

No jurisdiction should be exercised over any act of a foreign State unless 
such act has some connection with the territory of the forum. The Draft 
International Regulations on the competence of Courts in suits against Foreign 
States adopted by the Institute de Droit International in 1891 stipulates that 
‘‘actions relating to a commercial or industrial establit{hment or a railboard, 
when exploited by the foreign State on the territory’’ and ‘‘actions arising out 
of contracts entered into by a foreign State on the territory, if the complete 
execution on the same territory may be required of it’’ (emphasis added) are 
cognizable against the foreign State.*5 Recent English proposals for a restric- 
tion of immunity also advocate’ that there should be no immunity so far as 
duty on the part of an employee of the Govern- jeopardized a too far reaching abolition of 


ment (Federal Tort Claims Act, 28, U.8.C., sovereign ty. In any case, however, 
s. 2680(2)}, it does so for reasons of the publio a proposal of such a drastic at the 


weal. Although the particular claimant may present time seems to have little of 
suffer disadvantages and damages, this saori- success and, is, therefore, impracticable. 
fice is Imposed upon him because it will in the 18 Misg at Com S. A. v. 


end inure for the benefit of the whole nation 
inclading himself. To stay with our example, 
a tort claim based on a government employee's 
exercise of discretionary fonctions is barred 
because to b such a claim might be detri- 
mente! to the initiative of government servants, 
might lead to an undue interference by the 
Court with the work of the Government, and 
might, in governments organised acoording to 
the principle of separation of powers, even 
T pro functioning of the goal as 
p by Constitution. Similar - 
ments are absent when a suit against a foreign 
sovereign is involved. To him the individual 
citiren does not owo any such allegianos ; 
there is no t reason why im dealing 
with him he should suffer the same disabilities 
as in relations with the domestic sovereign 
without reaping the concomitant advantages. 
Against this, one could that the benafits 
the individual enjoys in situation are the 
friendly relations his government entertains 
with foreign governmenta and which might be 


pagnie 
Bank of Hngiand, [1950] 1 Ob. 388, at 360. 

19 16 Fed. 491 (8.D.N.Y. 1883). 

20 10 & 11 Geo. 6, o. 44. 

21 Lanterpacht. loo. oit. supra note (938), 
at 287; Loewenfeld, loc. cit. supra note (116), 
at 215. 

22 234 N.Y. 878 (1928) 188 N.E. 24. 


of the International Law Association 219 
(1958) advocates the assumption of jurisdio- 
tion even in a case of that sort. 

24 U. 8. Mexico General Claims Commis- 
sion. Opinion of Commusmoners (1927) 422. 

25 Article 4, ms. 8 and 5 of the Draft 
International ions on the Competence 
of Courts in ts Against Foreign States, 
Institute de Droit International, September 11, 


1891, 11 Annuaire de nadie de Droit 
International, 436-438, ation by Scott, 
ions of the Institute of i Lam 
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90-92 (1916). 
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contracts are concerned, where sych contracts have been concluded inf the U.K. 


pr which though concluded abroad coptain elements which woulg cause an 
English Court td apply to them rules . English law by virtue of rules of Con- 
flict of Laws.®-? 

The Italian and Swiss Courts een that the relationship out of which a 
problem arises should have been entered into the territory of the forum or that 
it should have been intended to be carried out there.* 

By advocating for a restriction of sovereign immunity it is not intended to 
put the Sovereign in a position less advantageous than that of an ordinary in- 
dividugl. The Harvard Research Bureau suggested: Once it has been decided 
that the defendant State is not entitled to immunity, the question remains 
whether as a foreign juristic person or quasi-corporation it has in the instant ° 
proceeding been brought within the jurisdiction of the Court. However, the 
requirement that there should be a better domestic connection with the cause 
of action than the plaintiff citizen’s nationality is worth considering. The 
Italian and Swiss Courts did not consider this question only from the proce- 
dural angle. These Courts wanted to exercise jurisdiction only over such 
causes of action as, under the domestic conflict of law rules, would be adjudged 
under the substantive law of the forum. The more compelling argument for 
this seems to be in Bar’s forum convmeons reasoning submitted in his comment 
on art. 4(5) of the Draft of the Institute of International Law.® Such 
restriction of jurisdiction, Bar argued, would ensure that the contractual ob- 
ligations adjudged by the tribunal of the forum would be dealt with according 
to the law in force in the very territory where the Court is located, i.e. by the 
“natural judge of the subject matter” (par le juge naturel de V affair); 
this may also correspond with the reasonable expectations of the parties and 
would make it difficult for any State to decline the jurisdiction of the Court 
of another civilized State.’ 

Thus far the discussion has dealt with the question of restricting sovereignty 
and the choice of law to govern such restriction. that such a limi- 
tation of sovereignty is desirable, what should be the nature of the tribunal 
whicl should exercise jurisdictional powers ? 


Arbitration 
A possible approach is for governmental or government controlled bodies to 


insert arbitration clauses in their commercial contracts, a practice that is being 


encodvaged by professionab organizations and by experts in the feld of arbitra- 
tion.8 
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This approach has ia pitfalls, An arbitration agreement does not dispensé 
with voluntary submission by a State 9 The’ atmosphere of general optimism 
which prevails at the beginning of any trade relationship may’not last till thé 
aa relationships become strainedyand resort to litigation becomes neces- 

The case of the Duff Development Co. against The Sultan of Kelantan 
PH taught us that a State may submit to arbitration and yet may not abide by 
its award.19 Also, there is always the chance that the terms of an arbitration 
agreement may be influenced more by the bargaining powers of the parties than 
by considerations of equity and justice. 

The foregoing objection can, of course, be better taken care of by. the States 
themselves formulating general bilateral ‘arbitration treaties than leaving them 
to be worked out by individual agreements. That this method of arbitration 
agreements can be very efficient is reflected in the various treaties between the 
Soviet Union and the Western European countries. The agreements between 
Germany and the Soviet Union were particularly detailed and comprehensive. r? 
Such agreements proved ‘their practical utility in the fact that parties found 
little oceagion to have recourse to Courts. 12-13 

This solution suffers from one defect. It does not promote uniformity. Also 
since such treaties tend to be of short duration and rest on the quicksand of 
political relations, there is no continuity.1* 


Special Courts. 


It has often been suggested that special Courts, either national or intar- 
national, should be established to decide problems of sovereign immunity.1§ 
Although limited in their jurisdiction as to the subject matter, they should have 
jurisdiction over States and individuals alike and be directly accessible to 
individuals. 1® 

The mixed Arbitral Tribunals created by the peace treaties at the end of the 
first World War'’ struck a significant blow to the doctrine of sovereign immu- 
nity. During the preparation of the Statute of the Permanent Court of Inter- 
national Justice in 1920 a proposal was made that private individuals should 
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k 4 
be allowed to bhing their grievances before the Court.18 The International 
Law Association was often preoccupied with the problem of creating an Inter- 
‘national Court dg Private Law.1° That none of these attempts have been very 
successful ‘is no reflection on the intrinsic merits of the proposals. Tatere a 
atmosphere doeg not yet seem to be congenial for the implementation of such 
ideas. Establishment of special Courts, whether national or international, will 
not be acceptable to the Legislatures and Courts of many countries. Domestic 
Courts may not welcome the idea of being deprived of jurisdiction over cases 
involving sovereign immunity and the jurisdiction of an international tribunal 
over private citizens will be attacked by those who still believe that only States 
or intérnational juristic persons can be parties to a litigation before an inter- 
national Court,2° let alone the constitutional difficulties which will be presented - 
in many countries.2" 

Thus it would seem best to leave the power of exercising jurisdiction where 
it lies to-day. Then the only, though the most hard, problem which remains is 
that of determining the method of making the proper choice of the applicable 
law. 

How are the desirable changes to be implemented? Courts are generally recog- 
nised to be conservative. In the Anglo-Saxon jurisdictions they have not yet 
succeeded in abolishing the doctrine of absolute immunity. Common law 
Courts, even where the rule of stare dectsts is not followed in its original strict- 
ness, will prefer, even after having realised the inadequacy of a particular con- 
cept they are familiar with, to remain within its limits and to mould and change 
it slowly rather than discard it completely and take up a new one. Also the 
paucity of cages involving the problem of sovereign immunity make the develop- 
ment of a consistent doctrine difficult. 

One way of bringing in the desirable changes may be a general declaration 
of policy by the executive branch of the Government on the lines of the recent 
statement by the State Department.** However, such a method is not parti- 
cularly desirable because the attitude of Courts to such declarations has not been 
consistent, nor have executive declarations indicated a consistency in policy. 

Domestic legislation on the subject may be a possible solution. Italy, the 
Soviet Union, Switzerland and Greece have enacted laws concerning measures 
of execution against foreign States. There has bean a pressing demand for such 
legislation both in Europe?S and the United States.*+ But this approach also 
is not conducive to uniformity. 

Codification by multilateral agreements seems to be the most desirable method 
of legislating on the subject. The Convention of the Transport of Goods 

18 Report of the 88th Conference of directly creates rights and duties for the 
International Law eA ssootation 75 (1985). indivi the Court where the Htigation ts 

19 Permanent Courts for In pending has to stay proceedings obtain 
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by Rail of October 14, 1890, established varioys procedures fof the settlement’ 
of disputes between railway administratip ns both State-owned and private.’ As 
‘codification, though limited in its subjett matter and memberskip, the Conven-° 
tioh en Immunity of State-owned vessels af 19262 worked out to the satisfaction 
of the signatories and is today in force between twelve States. A word of 
caution against this approach is that the controversies on the subject being 

great, it will be sometime before an agreement on the terms of codification can 
be obtained. 


J OUBNAL, ? 


Service of Notice. 


In Anglo-American legal system the governing principle seems to be that 
. Jurisdiction can only be exercised over persons pon within the jurisdiction 
and have been served with process personally. the case of foreign corpora- 
tions quite often the appointment of an agent for receiving service is made a 
condition for permission to do business.’ But i in the case of foreign sovereign 
this may not be possible because there may not be any person authorized to 
receive such service and, secondly, such service on diplomatic representagiver is 
either prohibited by statute or against the principles of International law.* 

In a case involving the Republie of Korea, the Korean Consul General in 
New York, on whom service was issued, in addition to claiming sovereign immu- 
nity also pleaded that he was not anthorised to receive service on behalf of his 
Government. An immunity may also be claimed against attachment of assets 
to vest guest-tn-rem jurisdiction. Thus a claimant may be denied the very 
first step in the institution of proceedings though he may have a good case as 
regards immunity. In the second Republic of Korea case’ the State Depart- 
ment suggested that the funds of the Republic in U.S.A. were not liable to be 
attached. Aga result the claimant was left practically without any legal remedy. 
Sometimes it is argued that, where the problem is of attachment for jurisdiction, 
many basic issues are unresolved including that of whether the State is acting 
in its public or private capacity, which is not so when the issue is of attachment 
for execution.® Such a distinction is, however, superfluous. 

In order to avoid such a condition, provision for service of process has,occh- 
sionally been made in international agreements.9 Article 19 of the Harvard 
Draft Research stipulates that, when a party desires to make a State respondent 
in a Court of another State, it must apply to the Court which has jurisdiction 
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° for permission to institute proceedings. No such permision should be- granted 
unless the State which is sought to be,made respondent has been jnformed by 
*the forum Stattand has been given ample opportunity to object to the jurisdic- 
tion of the Court. Such objection mag be brought to the attention of the oe 
either by the defendant State directly or by the domestic Btate. 10 Tn y 
the Draft thus ensures a participation of the authorities responsible for the 
conduct of foreign affairs, which, from the point of view of friendly relations 
as well as amicable settlements, is desirable and has been often recommended.’ 


Immumty of property from seteure etc. 


Th# prevalent opinion seems to be that the property of a foreign sovereign 
should be immune from seizure whether for purposes of execution or conserva- - 
tion.12 The American view seems to be clearly in favour of absolute immunity 
from seizure. Even in countries like Belgium, where there has been a general 
tendency to restrict immunity, there have been occasional decisions which 
preferred to allow seizure.'% Although arguments for immunity from seizure 
are nœ different from arguments for general immunity, seizure would certainly 
affect international relations and create diplomatic complications.‘4 This ma 
be a reason why execution is in many countries made dependent upon authori- 
sation either from the Minister of Justice or some executive organ. 18 Ocea- 
sionally such immunity is made dependent upon reciprocity.‘ Of late in 
France'’-18 and Belgium the trend seems‘to be to authorize execution where 
jurisdiction is allowed. A minority of writers support this trend.1® It may 
be added that seizure has not yet created diplomatic problems®° and that, once 
as a géheral rule Judgments become executable, States would pay voluntarily 
and seizure may become unnecessary. 


Although the arguments for and against taking jurisdiction are identical 
with arguments for and against levying execution, some defendant States have 
asserted that to allow such execution is discriminatory since no such execution 
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is allowed against the ptoperty of the domestic sovereign.*’ Although this may 
be generally true yet substitute rem are available, such as the ingeription 
of the debt into the budget of the public debtor in France the refusal , 
of which lies the recours pour excess de pouvoir?? or at least a certification 
of orders made against the sovereign as in England acco to the Crown 
Proceedings Act of 1947.25-4 Enforcement of execution, it has been said, 
should not be allowed except against property from which the cause of action 
arose. Such a limitation, however, does not seem justifiable, although execution 
should not generally be allowed against property which is used in such a manner 
that jurisdiction would not be taken over it, e.g. Consular or diplomatic pro- 
perty. No execution should be allowed without giving the defendant State 
- reasonable opportunity and time to satisfy a judgment against it. 


Counterclaim. 


There seems to be a unanimity of opinion among Anglo-American®® and 
continental Courts’ that a counterclaim, which arises out of the same subject- 
matter as the plaintiff sovereign’s suit, should be allowed for defensive purposes. 
This was thought to be just and equitable but no such privilege was extended 
to counterclaims not arising out of the same subject-matter,” nor was any 
effirmative relief allowed for a counterclaim arising out of the same subject- 
matter.3 The only purpose fór which a counterclaim could be put was to 
reduce the plaintiff State’s demand. The only concession the Courts made was 
an incidental determination that a sovereign State was indebted or obliged to 
the defendant to an amount beyond that of the claim brought by the State+ as 
long as such a claim was only used as a defence. Article 55 of the Harvard 
Draft Research, however, taking a more progressive view recommended that 
even an affirmative judgment may be rendered against a complainant State on 
the basis of a counterclaim. Article 6 of the Draft recommended that even 
indirect counterclaim should be allowed subject to the restriction, however, that 
the indirect counterclaim has to be one for which the respondent could maintain 
independent proceeding in the same Court against the State plaintiff.e This 
merely permits the consolidation of actions if the law of the forum so prpvides 
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‘and does not redily afford a new, basis for Jurisdiction dver a State. * However 
in the National City Bank v. Republic af China? a forward step to have 
been taken by te Supreme Court of tHe United States. An official agency of 
the Republic of shina had deposited hott $200,000 with the National City Bank 
of N. Y. Ir a suit commenced by the Agency on behalf of the Natidcnalist 
Government the defendant bank, among other defences, interposed two counter- 
claims see an affirmative relief for $1,600,000 on defaulted treasury notes 
of the plaintiff State for which it paid full value. The lower Courts held that 
the eounterclaims were not allowable.® On certiorari? the demand for an 
affirmative relief was dropped and the counterclaim was limited only to reduce 
the soVereign’s recovery. 

Although the exact scope of the decision is not clear, it seems certain that it . 
is Immaterial whether the counterclaim arises out of commercial or governmental 
activities. Since the Bank dropped its claim for affirmative relief, the Court 
never decided the issne and the law on that point, therefore, seems to have 
remained unaffected. A reasonable interpretation of the decision seems to be 
that th® origin of the counterclaim is not very important so long as considera- 


_ tions of fair dealing and equity require that they should be allowed for defen- 


sive purposes. 
Dr. Y. 8. CHITALE. 


ADMINISTRATIVE TRIBUNALS’ ROLE IN BRITAIN. 


By fortunate design or happy coincidence, a most important document on rela- 
tions between the individual and the State’s administrative machine was published 
in London a few days before the American Bar Association met and was wel- 
comed there by the highest luminaries of the law in Britain. 

And it was appropriate that the President of the American Bar Association, 
Mr. David F. Maxwell, should have observed in his opening speech in West- 
minster Hall that both countries faced the same problem of the inroads being 
made by administrative law upon common law, and in fact superseding it in 
many areas. 

In Britain the need for reforms has been closely and impressively oxamined 
in the recently presented report of the Committee on Administrative Tribu- 
nals & Inquiriese—~a body presided over by Sir Oliver Franks, former British 
Ambassador to the United States, and composed of lawyers, members of Parlia- 
ment, consgitutional specialists, and independent persons. 

This is no new subject for governors and governed to be examining, but the 
last review made in the United Kingdom of such bodies, and the principles on 
which they work, was as far back as 25 years ago 

Meanwhile, relations between the State and ab the citizen have necessarily in- 
creased in complexity, and there has been a formidable growth, especially in 
these post-war years, in the number of specialized tribunals that have been set 


up. 

The citizen, for his part, would like to feel that they secure him in the enjoy- 
ment of rights that he sometimes suspects officialdom is wrongly taking from 
him. 


Score Or JURISDIOTION. F 


Many people have been surprised when, from time to time, the ordinary 
Courts have had to rule that they had no jurisdiction over matters decided by 


A 1954). -348 U.S. 356. involved the dimmissal of counterclaims not 
of China v. National Ovty Bank based on the subject matter of the sovereign's 

of New ork, 108 F ay 766 aoe -Y. 1952); suit and not affirmative judgment were 
of bei Bank of Republic of China v. Pang-Tsu Mow, LOSF. 

ow York, 14 . 186 (B.D. -Y. 1953): v Ne 411 (D.0.D.0. 1952) and Untted States 
v. Nationa! Cty Bank E 75 F. Supp. 588 (S.D. 


New York, 208, F. 2nd 627 (2nd Cir. earn 
American cases which had previously S a8 US. $56 (1954). 
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one or othr of the tribunals. But-such decigions were reached on the best ° 
interpretatian the Courts could give of the Acts of Parliament under which the , 
tribunals were set up. t 

Sir Oliver Franks’ committee, in its r@port, is far from accepting the con- 
tention put forward by some ‘witnesses at its hearings that these tribunals are 
part and parcel of the machinery of government. They are properly to be 
thought of, gays the committee, as independent organs of adjudication. 

The importance of their béing independent is underlined by the fact that 
a farmer (for instance) may be deprived of his farm, or the rent a man pays 
for his house may be seriously affected, or a doctor may be punished for the 
way he is alleged to treat his patients, by one or other of the tribunals. 

The report reviews the work of the 10 tribunals, set up under different Acts, 
for different and often highly specialized purposes. Some of these may fairly 
be held to be beyond the competence of the ordinary Courts of law, and it is 
scarcely surprising that there have grown up divergencies not only in the 
quality of the membership of the tribunals, but also in their practice. 

Good administration, the committee observes, demands not only that “objec- 
tives of policy be securely attained, but also that the general body of citizens 
be satisfied that it is proceeding with reasonable regard to the balance between 
the public interest which it promotes and the private interest which it disturbs. 


NTANDING COUNCILS. 


What the committee says on the ways of achieving this hag been widely ac- 
claimed by thoughtful commentators im Britain as very well judged. It pro- 
poses standing councils on tribunals for England and Wales and for Scotland 
which would take the form of permanent statutory bodies reporting to the 
Lord Chancellor and to the. Secretary of State for Scotland. 

These councils would keep the working of the tribunals continuously under 
review—an arrangement that would free the tribunals from any objection that 
they may appear to be instruments of official policy rather than of protection 
for the citizen. 

Three basie characteristics are set out for the tribunals: . 

They should manifest openness—which requires publicity of proceedings and 
knowledge of the essential reasoning underlying a decision; 

They should show fatrness—which calls for a clear procedure that enables 
parties to know their rights, to present their cases fully, and to know the cases 
they have to meet; e 

They should display impartiality—which requires the freedom of the tribu- 
nals from the influence, real or apparent, of departments concerned with the 
subject matter of their decisions. 

Of the detailed application of these characteristics to the 10 tribunals in 
question, the committee makes recommendations now being studied by the 
Government. Some changes in the Acts concerned will be called for. But the 
principles involved are of even wider application, and the clear and deeply 
considered words of the Franks committee may well be studied wherever there 
ig any concern for the rights of the individual citizen in the modern State, 

Ernest Atknigon, 
(British Parliamentary Correspondent) 


GLHANINGS. 


Brrren Views On TERRITORIAL WATERS. 


Bersa views on the limits of territorial waters were defined ig the House of 
Commons on February 19, when the Minister of State for Foreigh Affairs, Mr. 
David Ormsby-Gore, announced that the United Kingdom delegation to the 
forthcoming conference at Geneva had been instructed to support strongly the 
retention of the three-mile limit for fishing and all other purposes. ‘ 
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° Mr. Ormaby-Uore went on to, say that the Indonesian Govérnmerxt had been 

, informed that the British Government did not accept its claim to 12 miles plus 
- all waters, of whatever width, betwee the islands of the so-called Indonesian 

archipelago. ; s e 
The British delegation to the forthcoming Geneva conference on the ‘law of 
the sea (from February 24 to April 25) would be led by the Attorney-General, 
e and in his absence by the Solicitor-General. 

Mr. Ormsby-Gore pointed out that claims outside the familiar three-mile 
limit frequently took the form of attempts to enforce some other limit, and it 
was, therefore, not easy to summarize the position. Information on asserted 
claims showed that twenty-eight countries claimed three miles, five claimed four 
miles, eight claimed 12 miles, and five had claimed exclusive fishing rights up to. 
200 miles. Other claims included one of five miles, seventeen of six miles, one 
of 84 miles, and two of nine miles.-—B.I.S. 


. ALTERNATIVE ACCOMMODATION Wrrn Hire-Bars. 


To the elderly living alone alternative accommodation is not suitable (with- 
in the Rent Acts) if it is without a bath. Thus shortly may we summarise a 
decision of the Court of Appeal in Linotype & Machinery, Lid. v. Vaughan 
(July 29, 1957). It is not enough, therefore, that the house should contain a 
bed in which one can sink into sleep and enjoy what Shakespeare once described 
as ‘‘sore labour’s bath’’; the more material fixed article with running water 
and waste pipe has become essential. In the case before them their Lordships 
refrained from giving reasons for their decision, but it should be mentioned 
that the defendant had lived a lifetime in a house with a bathroom, and she 
had arthritis. To no purpose, in such circumstances, could the Court have 
been reminded of the old-fashioned delights of the flickering firelight, the 
bathmat, the steaming hip-bath and the towel warming by the fire on a winter 
evening—relaxing beftre the blazing fire in the bad old days, when coal was 
not rationed, who would not have been content to melt into a bath and wash? 
Evea sọ persuasive a picture, however, would not prevail in modern eyes, for, 
as the voice of justice coldly observed when some ae soe to the possible proxi- 
mity of the hip-bath to the fire was attempted, there was little delight in 
emptying the bath. Bowing to the Court’s view, the plaintiffs agreed to pro- 
vide the defendant with a fixed bath and waste pipe, through which the bath 
would empty itself. If one has spent one’s life, therefore, in houses with bath- 
rooms, ofe can consider oneself entitled to remain with one, complete with 
bath, running water and waste-pipe—at any rate as against the landlord and 
if one’s dwelling is within the Rent Acts, but not otherwise.—Z.J. 


Daxaars For [nvurnres To Wire. 

THE assessing of damages may raise questions as difficult as the issue of lia- 
bility. In Kirkham v. Boughey ([1957] 3 All E.R. 158), the issue of negli- 
gence was not disputed, and the question was solely one of the amount of the 
damages which a husband might recover for injuries caused to his wife in a 
driving accident in which they were both injured, the wife severely and the 
husband slightly. The case showed that a husband slightly. The case showed 
that a husband’s right to such damages rests on loss of consortium. In some 
mysterious but accepted way the cost of the wife’s medical treatment. is in- 
cluded within the scope of damages for loss of consortium, presumably because 
it may be expected to reduce the length of that loss. The cost of visits by a 
husband to hig wife in hospital may also, possibly, be recoverable. There was 
no decision this latter point, as the damages in question were agreed, but 

ethe Judgmest shows that such expenses may be recoverable in damages if the 
visits were, in the Court’s view, reasonable and proper for mitigating the da- 
¢ mage by reducing the period for which consortium is lost. The main question, 
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however, Was whether the husband’s loss of earnings while his wife was im ° 
hospital wege recoverable by him. These losses were due to his staying m : 
England until she was out of hospital ahd able to look after tfleir two young . 
chikiren, during which period the husban& did not earn wages as high as those 
which, before the accident, he had been earning abroad. The dgmages for loss 
of earnings were claimed as damages for the defendant’s negligence. The 
Court held that the loss of earnings was not recoverable in law, for the reason 
that the wrong done to the husband by causing injury to his wife was his logs 
of consortium, and the loss of earnings did not result from that wrong. In a 
previous case, easily remembered as ‘‘the midgets’ case’’ (Behrens v. Bertram 
Hills Circus Ltd. [1957] 1 All E.R. 583) Mr. Justice Devlin had awardéd the 
-husband damages for loss of earnings during a reasonable period while he 
stayed with his wife after the accident in which they both were involved with 
Bullu, the elephant. The circumstances of the midgets’ case were special, al- 
though there were similarities to the present case. Thus the injuries to the 
wife were again more severo ‘than those sustained by the husband, and, though 
he could have earned alone, he stayed with his wife without earning until she 
could accompany him on tour. The differences lay principally in the special 
dependence that the midgets had on each other, but the distinction in legal 
theory is not very clear.—D.J. 


AUTREFOIS AOQUIT. 


THAT a man must not be put twice in peril for the same offence is a general 
principle of common law. If he has been tried for the offence once, and was 
either convicted or acquitted, and he is tried again for the same, or substantially 
the same, offence, he is entitled to put in the special plea of audrefots convict 
or antrefois acquit. The question for the jury on thé issue is whether the 
defendant has been in jeopardy in respect of the charge on which he is arraigned, 
and the test is whether the former offence and the offence now charged shave 
the same ingredients in the sense that the facts constituting the one are sufficient 
to justify a conviction of the other, not that the facts relied on by the Crown 
are the same in the two trials. A plea of autrefois convict is not proved, how- 
ever, Unless it is shown that the verdict of acquittal of the previons charge 
necessarily involves an acquittal of the latter. A cas&, which has become widely 
known as the ‘‘wig case”, illustrates the working of that role. A fhan, when 
charged at Middlesex Sessions with a motoring offence, was stated to have worn 
a wig with the alleged intention of making it impossible for witnesses to identify 
him as the driver of the car. In due course he and his solicitor, on whose ad- 
vice, 60 it was said, the device of putting on a wig had been adopted, were tried 
on an indictment containing two charges: the first count was that they conspir- 
ed together to pervert the course of justice by altering the client’s appearance 
so as to impede his recognition by witnesses, and by the second count the client 
was charged with attempting to pervert the course of justice and the solicitor 
was charged with aiding and abetting the client to do that. The jury were 
unable to agree on the first count, but found both defendants guilty on the 
second count. On appeal, the Court of Criminal Appeal quashed the verdict 
on the second count on the ground that the two findings of the jury were in- 
consistent, but ordered a retrial on the conspiracy charge. At that trial the 
defendants entered pleas of autrefois acquit. Diplock, J., ruled that the 
decision of the Court of Criminal Appeal to quash the verdict on the second 
count was equivalent to a verdict of Not Guilty on that count, and since the 
two offences, the conspiracy on the one hand, and the attemptiQg, aiding and 
abetting on the other, were substantially the same, the defendants were entitlede 
to succeed. Accordingly the jury were directed that the necessary proof had 
been given that the defendants had been previously acquitted of the offence « 


%° e 


t 
46 ý THE 'BOMBAY. LAW RHPORTAR, ¢ @ % [VOL. LX, 


* with which they had been charged, and a formal verdict to that effect was then 
_given.—L. J. l r 
b 


’ .° 
5 ADVOCACY, Past AND PRESENT. À 

Sow of us who have heard the famous leading counsel both of the past and 
of the present will appreciate the points made by Sir Hartley Shaw- 
cross, Q. C., in his address to the Magistrates’ Association on the alteration 
in the style of advocacy that has taken place almost in a generation. About 
oratogy he said that if they talked about it at all they spoke shamefacedly. 
They were now going in the opposite direction from the hyperbole, metaphors 
and eloquent periods of Victorian and late Georgian times. There is a great’ 
deal of truth in this, but it is itaelf hyperbole if the suggestion is that real 
eloquence and elegance of style are dead. Sir Hartley said that the modern 
advocate is casual to the point of being slipshod. The answer is that there 
alwayg were and will be casual and slipshod workers. The crux of his remarks 
on this subject will, however, command general agreement. He said: ‘‘Speeches 
of many of the barristers of the past will not ‘go down’ to-day. Greater sophis- 
tication aud intelligence among juries, the high standard of the Bench, and 
the fear of appearing emotional or sentimental in any way causes the advocate 
to be much more matter of fact.’’ None knows better than Sir Hartley that 
the presentation and marshalling of matters of fact is often the heart and soul 
of oratory, and that basically ‘‘the more it changes, the more it remains the 
same.’ S. d. ' 


LecaL Am AND TELEVISION. 


Tue exact words of Mr. Justice Vaissy’s now famous dictum on television 
and legal aid, made while trying a dispute under s. 17 of the Married Women’s 
Property Act, 1882, wére: ‘‘It is funny how people go on bringing legal actions 
at public expense and then it comes out that they have bought an expensive 
televesion set. Anybody who applies for legal aid should confess at once that 
they have bought a television set and their application should be dismissed. 
There are humble people, poor people, who cannot buy a television set because 
they have, among other things, to find money for legal expenses.” His lord- 
ship was moved to make this strong statement by the fact that the parties, who 
were legally aided, had béught a television set, which he said was ‘‘obviously 
a luxury ôf the most expensive kind.’’ No doubt there was mutch in the cir- 
cumstances of the case which merited the criticiam that was made, but is it 
clear that the possession of a television set is evidence of means? It may well 
denote quite the reverse. Im any case, inquisitions in such matters as legal 
aid are used with moderation and strictly within their legal powers by the 
National Assistance Board. Inquiries as to whether applicants have television 
sets or any other luxury would not be tolerated in a free country, especially 
ee cases in which the applicant’s contribution to his costs is substan- 
tial. —S. J. 


Aas Limrrs For Moros Crorinea, 


Wuar should be the minimum age limits for riding a motor cycle, a motor 
scooter and a motor-assisted pedal-cycle respectively? A departmental com- 
mittee on road safety were asked as far back as December. 1955, to reconsider 
the existing minimum age limit for riding a motor cycle. In their report 
(H.M. Stationary Office, 1s. 3d.) published on 18th November, 1957, they state 
that they seno justification on present evidence for raising generally the 

@present minhum age of gixteen*for riding motor cycles, but that it should be 
raised to seventeen for motor cycles of over 250 c.c. The age limit which they 
recommend for riding motor-assisted pedal-cycles ‘“‘fitted with an engine with 
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a cylindef capatity not exceeding 50 0:0.” and sometimes termed ‘‘mopeds’’ if 
fifteen instpad of sixteen. The mini age for riding motor scooters, most 
of which have a cylinder capacity of 125e. to 200 c.c., would, it,!s to be inferred; , 

in at sixteen. -They further recommetd that ‘‘mopeds’’ should continue to be 
desighed with a maximum.speed of 25 m.p.h. and that steps be taken-to ensure 
this. The report is based on statistical evidence as to accident rates, and it 
recommends that surveys should be undertaken to obtain further information , 
on accident rates for motor cyclists of different .ages.—v8. J. 


TMPLEADING FOREIGN SOVEREIGN 


TEE House of Lords in Rahimtoola v. Nigam of Hyderabad ((1957) 3 All E. 
R. 441) recently reversed a decision of the Court of Appeal and restored that 
of Upjohn, J., who held that one R., a former High Commissioner for Pakistan, 
was entitled to invoke the doctrine of foreign sovereign immunity with regard 
to money, the property of the Nizam of Hyderabad, which had been tramaferred 
to his account. The Court of Appeal, on a point which was first raised before 
it, followed the law laid down in a series of cases beginning with Buller v. 
Harrison ((1777), 2 Cowp. 565) that: “If a third person pays money to an agent 
under a mistake of fact or in consequence of some wrongful act, the agent is 
personally liable to repay it, unless before the claim for repayment was made 
on him he has paid it to the principal or done something equivalent to payment 
to his principaL’’ That rule, Lord Simonds stated in the course of his speech 
tm the recent case, might prevail in a suit in which private persons only were 
concerned. Where, however, the transfer was made to the servant and agent 
of a foreign government, it would make a strange breach in the international 
principle if it were open to a third party to recover from the agent by the mere 
assertion of mistake or other wrongful act. The matters in the case before the e 
House concerned the principal on whose behalf R. received the money. They 
could not be determined without impleading him and therefore they could not 
be determmed at all * 


Earlier m his speech Lord Simonds had cited, as governing the matter, r. 19 
enunciated in Dicey’s Conflict of Laws (6th edit., p. 181) in these terms: ‘‘The 
Court has...no jurisdiction to entertain an action or other proceedings 
against...any foreign sovereign. An action or proceeding against the pro- 
perty of any of the foregoing is for the purpose of*thig rule an’ action or pro- 
ceeding inst such person...” Lord Simonds said he had read and re-read 
Upjohn, J.’s judgment and found in it such a lucid exposition of the facts and 
the relevant law that he would have been content to adopt it as his own and 
say no more but for the unfortunate fact that the Court of Appeal had come 
to a different conclusion. He would not have reminded the members: of the 
House of the very familiar propositions in’ Dicey, had not the Court of Appeal 
failed to observe them. That the Government of Pakistan were the principals 
(disclosed or undisclosed it mattered not) for whom R. as agent held the 
account in question had been established béyond doubt. That government was 
in a position to sue the bank either in the name of its agent or in its own 
name. The bank could not pay any other person without disregard of and 
detriment to the government’s interests. For the bank knew only R., and 
knew him as the agent of the government. It made no difference that before 
the Court of Appeal it was asserted and not disproved that another person 
had exceeded his authority in making the transfer to R. It would or might 
be important if the matter were litigated but that was just what the Govern- 
ment of ‘Pakistan through its agent declined to do. 


Lord Denning drew attention to the difficulties,in the existing rules as to 
sovereign immunity, difficulties which were soegreat that he thought the House 
should go back and look for the principles which lay behind the doctrine of 
sovereign immunity. He acknowledged in his speech that he had considered e 
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Bome questions and authorities got mentioned by counsel, but state he had 
only gone into the matter further becauge the Jaw on this subject was of great 
Consequence andy as applied at presen, was thought by many to be unsdtis- 
factory. Lord Denning urged that, ifthere was one place where it should be 
reconsidered on, principle, without being tied to particular precedents of a 
period that was past, it was that House, and, if there was one time for it to be 
done, it was now, before the law got any more enmeshed in its own net. Lord 
Simonds said, at the conelusion of his speech, that he must not be taken as 
assenting to Lord Denning’s views on a number of questions and authorities 
in regard to which the House had not the benefit of the arguments of counsel 


+ 


or the Judgments of the Courts below, and Lords Reid, Cohen and Somervell 


associated themselves with these observations.—L.T. 


SUPPLY AND DEMAND 


Wueks a purchaser under a contract for the sale of goods fails to take 
delivery the damages will vary according to the state of the market, the stock 
position of the supplier and the demand of the public. This proposition 1s 
neatly illustrated by two comparatively recent cases in connection with the 
repudiation of orders for the supply of new motor cars: (W. L. Thompson, 
Lid. v. B. Robinson (Gunmakers), Lid. ([1955] 1 All E.R. 154) and Charter 
v. Sublvan Cat 1 All H.R. 809). These decisions are in line with Re Vic 
Mil, Lid. ([1913] 1 Ch. 465). There a maker of machinery was to supply 
certain machmes to the particular specification of a customer. The purchaser 
repudiated the order, and, with a view to mitigating the damages, the supplier, 
on getting another order for somewhat similar machinery, made the necessary 
alterations at comparatively trivial costs and sold the machines so altered to 
the second purchaser. The supplier contended that the measure of his damages 
was the loss of his bargin; the purchaser argued that the measure of damages 
was merely the cost of the conversion of the machinery for the second purchaser 
and the supplier’s slight loss on the resale. The fallacy of the purchaser’s 
argument, as Hamilton, L. J., pointed out, was in supposing that the second 
customer was a substituted customer, that, had all gone well, the maker would 
not have had both customers, both orders, and both profits; in fact, the supplier 
could, if he had been so minded, have performed both the contracts and have 
made the profits on both the contracts but for the breach by the first pur- 
chaser of hig contract. In the Interoffice Telephones case ( [1957] 3 All E. R. 479) 
it was submitted on behalf of the defendants that the principle in Re Vic Mids, 
Lid. only applied to cases of sales of goods, and had no application to a hiring 
agreement. This contention was rejected, the Court of Appeal holding that 
whether it was a hiring or a contract for the sale of goods where the purchaser 
had failed to take delivery, the defaulting party must contemplate that damages 
would vary according to the state of the market, including questions of supply 
and demand. Since, on the evidence there was always a supply to meet any 
demand, it would be wrong to bring into account against the plaintiff company a 
notional rehiring of the equipment taken back, for the substituted transaction 
with a new customer did not diminish tho loss sustained by the plain- 
tiff company.—L. d. 
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April 15, 1958. 


Mr. JUSTICE Y. V. DIXIT 


On March 19, 1958, the members of the Bombay Bar mustered strong in the 
middle Court to bid farwell to Mr. Justice Dixit who retired on March 20, 
1958. Mr. Jutice Dixit was born on March 20, 1898. He received his early 
education at Chiplun and at Dhulia. After passing the Matriculation examina- 
tion, he joined the Wilson College, Bombay; and in 1922 passed the B.A. 
Examination with Second Class Honours in History and Political Economy. He 
then joined the Government Law College, Bombay, and while studying there he 
acted as a teacher in a local High School, and in June 1925 passed the Second 
LL.B. Examination. In January 1925 he commenced practice on the Appellate 
Side of the High Court, under the able guidance of Mr. P. B. Shingne who was, 
at that time, one of the leaders of the Appellate Side Bar. In 1933, he was 
appointed a reporter on the staff of the Indian Law Reports (Bombay Series), 
and continued in that capacity till 1945. In 1935 he became a Professor in the 
Government Law College, Bombay, and held that post for four years. He was 
offered the post of Assistant Government Pleader, but he declined that offer as 
he had a good practice on the Appellate Side of the High Court. In February 
1946, he was appointed as an Additional Judge of the High Court, and in Sep- 
tember, 1947, he was made a permanent Puigne Judge. e 

As a Judge he discharged his high judicial functions to the satisfaction of 
the litigating public and the advocates who appeared before him. Patient, 
courteous and always anxious to do substantial justice, he fully endeavoured to 
unravel the true facts in every case that came before him. Law was not his only 
pursuit. He took keen interest in music, drama and cricket. ` 


We wish him sound health and long life to enable him to carry on his acti- 
vities in other useful spheres. ° 


Farewell! A word that must be, and hath been— 
A sound which makes us linger; yet farewell! 


Mr. H. M. Seervai, the Advocate-General, addressing his Lordship said: 
My Lor, l 


I deem it a privilege to voice on behalf of the Members of the Bar their 
thoughts and feelings on the occasion of Your Lordship’s retirement. Your 
Lordship has held -the high office of a Judge for a little over 12 years, but time 
passes 80 quickly that it seems to me as though it was only yesterday when, in 
“connection with Your Lordship’s appointment as a Judge, I asked Diwan Baha- 
dur Shingne in the High Court Library ‘‘What about our new Judge?’’ ‘and 
got the answer ‘‘He will make a very good Judge; he-is kindly, competent and 
sensible.” Coming from Diwan Bahadur Shingne, who was age of the most 
competent lawyers this High Court has produced aad himself a*Judge of rare 
quality, I accepted that opinion as conclusive. But I little d®amt that it® 
would fall to me to tell Your Lordship that his prophecy has not only been ful- 
filted, but more than fulfilled, Your-Lordship-had worked. with-Diwan Baha- ° 


50 e THE BOMBAY ay, REPORTER. f ‘ ep [YOL. LX. + 
8 3 

«jur Shingne anfl was his valued friend and colleagu8. You* were wonnected 

with the Indian Law Reports, Bombay, and brought to your large practice the 

close training which comes to a person whose job it is to lay his finger on ce 

points of fact and law in a decided 

The Constitution and the various Arbeni which it posed have brought Jud- 
ges on all sides’ in contact with Members of the Bar on all sides and one had 
the pleasure of appearing before Your Lordship sitting with the learned Chief 
Justice or Your Lordship presiding over a constitutional bench, and I think I 
am voicing the feelings of the Members of the Bar when I say that one was 
happy to be in your Court and client and counsel left it satisfied that they had 
received a fair hearing. Attentive silence does not come very easily to 
Judges, but Your Lordship did not find it difficult. But when an intervention - 
came, there were occasions when the intervention was decisive. Many counsel 
can refer to various cases from their own recollections, but there is one which 
is very vividly imprinted on my mind. I was appearing in a case of an indus- 
trial dispute under the Payment of Wages Act and I entered the Court of my 
Lord the Chief Justice and Your Lordship sitting together as the Constitution 
Bench, not knowing what tempest may suddenly burst upon us. Mr. Sule, 
who was on the other side, was arguing with hig usual persuasiveness before . 
Your Lordships, when suddenly came an mtervention from Your Lordship, 
“But Mr. Sule, you are not discussing what is the contract, you are discussing 
which is the contract—a very different thing’’, and .then F knew the case was 
over. The learned Chief Justice embodied that intervention in the judgment, 
which has ever been followed as the law. 

One could say that so far as Your Lordship’s Court was concerned the eli- 
mate was stable, and even when a person or counsel was sent out of it, it was 
with a merry twinkle of the eyes and a wrinkle of the lips indicating that he 
had done his best, but after all there was nothing more to be said about it. 

My Lord, one other thing I must note because it is becoming the current 
fashion to substitute hilstle and hurry in place of justice. Your Lordship ad- 
hered to the older view which looks upon both these things as very unruly 
servamts, very much like hasty servants who run away before half the message 
is heard with the result that several messages have to be sent, and repeated 
interpretations have to be put upon judgments which need never have been 
delivered in their original form. From that point of view, My Lord, counsel 
found Your Lordship giving unfailing attention with a desire to hear fully, 
and after the point was faitly argued questions were put to them. 

My Lord on behalf of the Bar I wish Your Lordship every happiness in the 
retirement which Your Lordship has done so much to earn. But there is not 
so much highly trained judicial talent in this country that a Judge can be 
allowed to rest*even in his retirement. Newspapers this morning report the 
appomtment of a Judge well over 65 to preside over a very important commis- 
sion of inquiry and there can be no doubt that, if any such call of duty is made 
upon Your Lordship, that call will be answered. 

In conclusion, My Lord, I would say that no more can be said of a Judge 
than that counsel and litigant entered his Court with full confidence that 


justice would be done and left it fully satisfied, and this can certainly be said 
of Your Lordship. 


Mr. V. S. Desai, the Government Pleader, said: a . . 
My Lom, l 


On behalf of the Bar I associate myself with what the learned Advocate- 
General has saig in expressing our appreciation of Your Lordship’s work, our 
gense of gratgfulness for the kigdnees and courtesy which we have received 

m Your Lordship, and our regret at Your Lordship’s retirement. Twelve 

. years ago on the 19th of February 1946, when Your lordship sat on the bench 
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of this Honoutable Court, we all felt very happy, prow and satisfied? 
We felt very happy, My Lord, because ‘a prize which you so richly 
deserved Rad come your way; we fàt proud because you Were one of uf 
and the honour that was done to yoù was an honour done to the Bar to 
whith you belonged ; and we felt satisfled because we were confident that in 
Your Lordship’s appointment there was a promise of a successful and distin- 


guished judicial career. May I say, with great respect, My Lord, that the , ° 


promise has been wholly fulfilled and the expectations entertained have been 
completely realised. 

With Your Lordship’ g insistence on a full and detailed study of a cage, with 
Your Lordahip’s anxiety to have a full and complete debate of all the points 
- involved in the case without an undue emphasis on quick disposal, and with 
Your Lordship’s clever, sober and human approach to the real dispute in the 
case, the advocates and the litigants were always satisfied irrespective of the 
decision. Indeed, My Lord, in Your Lordship’s Court justice was not only 
done, but seemed. to be done. It is unnecessary for me to say, My Lord, any- 
thing about the quality of Your Lordship’s judgments because the Law Reports 
for the last twelve years will give ample proof of the same. I do, however, 
crave Your Lordship’s leave to express our deep sense of gratefulnesa for the 
unfailing kindness and courtesy which we received at Your Lordship’s hands 
and the patience and tolerance which Your Lordship showed at our ghort- 
comings. 

My Lord, when Your Lordship joined the Bar and when Your Lordship was 
associated with your eminent senior, you were trained to be perfect in 
preparation and perfect in record and you were brought up in the 
best traditions of this Bar. Alli throughout your career as an advocate, My 
Lord, you maintained the same high standard. A neat narration of facts, 
however complicated the case may be, a fair attitude to your opponent, how- 
ever weak he may be, and above all a keen sense to do, your duty not only to 
your client but also to the Court, were the qualities which marked your career 
as an advocate. Occasionally, therefore, when Your Lordship sat on the 
bench and a case came up before Your Lordship in which the advocate afpear- 
ing was not as prepared as he should have been or the record was not as com- 
plete as it should have been, there was cause for Your Lordship’s annoyance. 
But even on such occasions Your Lordship’s annoyance never got the better 
of Your Lordship’s kind nature and gentle manners and keen sense of doing 
justice, so that, My Lord, the erring advocate though corrected wag never up- 
set and the justice of the case never suffered. My Lord, Your Lordship brought 
to bear on every case Your Lordship’s fresh and independent mind and you 
always insisted on a case being fully and properly opened so as to enable Your 
Lordship to know its precise facts) My Lord, Your Lordship’s dealing with a 
case was always satisfactory and we always liked Your Lordship’s kind nature, 
gentle manners and the friendly atmosphere of Your Lordship’s Court. We 
all loved to argue our case before Your Lordship. 


_ After having discharged the strenuous duties of the high office which Your 
.Lordship occupied for over 12 years, the time has now come for Your Lord- 
ship to lay down the robes of the office and enter upon a well-earned retire- 
ment. We wish Your Lordship a long life and happiness and eontentment im 
the several pursuits which Your Lordship might have planned for Your Lord- 
ship’s retired life. We are happy at the thought that, rid of the responsibili- 
ties and the cares and worries of the exacting office of a Judge, Your Lordship 
will now have ample time and leisure to devote to your favourite pursuits. 
We cannot but feel on this occasion a sense of regret-at parting with you, 
because we will henceforth miss our kind Judge and-his friendly Court. My 
Lord, if indeed it was possible, we would haye a 

other you had not reached the age of 60 years for quite some years more. Once 


wished that somehow ore 


again, on behalf of the Bar, I extend to Your Lordship our best wishes for a » 
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Yong and happy Site of peace and leisure and I assurs Your’ Lordship that: 
the memories of your judicial. career will always be amongst our prized 
treasures. Ce 4 : 


Mr. N. H. Sethna, President of the Incarporated Law Society, said: 


My Lom, 


On behalf of the Bombay Incorporated Law Society and the members of my 
profession, I beg to associate myself with the sentiments which fell from the 
lips ofə the previous speakers, the Advocate-General and the Government 
Pleader. My Lord, I do not think I can usefully add to them. They were 
complete in every respect and they gave a complete and faithful picture of 
what has been happening since the last 12 years ever since Your Lordship was 
elevated to the Bench. 


There is one thing, however, on which I as a solicitor would like to 
say a few words and it is this. Had we occasion to be associated with Your 
Lordship in the course of Your Lordship’s career, knowing as we do now your 
very sociable nature, we feel that certain misunderstandings which have arisen 
on the question of the dual system would have evaporated and we would have 
been more happy to know that we have the confidence and support of Your 
Lordship because we are also useful members for administering efficient Justice. 


My Lord, I can only convey to Your Lordship the same wishes that were 
expressed by the learned Advocate-General and the Government Pleader and 
hope that the time is not far off when Your Lordship will be usefully associating 
yourself with the work that is going on in our country, namely, the work of 
rehabilitating and restoring it to its original glory. 


The Hon. Mr. Justice Dixit replied: 


Mr. Advocate-General, Mr. Government Pleader, Mr. President of the Incor- 
porated Law Society and Members of the Bar. 


It is time to bid you a farewell and, let me say, an affectionate farewell, In 
the midst of a busy life, one is apt to forget that there is an end to everything 
and yet how true it is that to everything there is an end. So the end has 
come. I regret the end, not because I am about to relinquish a high office, 
carrying, as it does with it’ honour and prestige. I regret the end because my 
association “with the High Court is about to come to a close. This association 
has been a period of absorbing interest to me. It is a long period of thirty-two 
years and a little more. It is composed of two parts. My association with the 
practice of the profession of law covers a period of twenty years. It was in 
1926, when I commenced practice with mixed feelings of hesitation and opti- 
mism. Strange as it may seem, subsequent events have shown that my hesita- 
tion was wrong and optimism was right. In 1946, I crossed over from the 
Bar to the Bench and I accepted the office, this time, full of confidence which 
has grown with me as time has passed by. That association with judicial wor 
covers a period of twelve years and a little more. l 

I have, enjoyed every minute of my judicial work. I had a dull time, too, 
when I had long spells.of mental inactivity without doing a judgment. There 
were occasions when I quite enjoyed an interesting argument and I thereby felt 
a great thrill within me. On your side, too, it is possible, there were occasions 
when I became your despair, not to be convinced about the strength of an 
argument. Be that as it may, I have every confidence that it was to you and 
to me a most interesting time. I have. always held the view that a Judge, 
howsoever clever he may ba may not find it easy. to reach correct conclusions, 
Aavo with complete assistance frem the members of the Bar. A Judge has to 
hear patiently, to think. ek Ate to decide wisely and nothing is more 
important in this proces than willing co-operation from the members of 
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the Bar.” It is not possible for a Judge to hear patiently unless an advocate 
tries to parsuade the Judge to accept his point of view. It is not again possi- 
ble for a Judge to think correctly unled& his thoughts are regulated by a cogent 

ent, and it is not certainly possible for him to decide wisely unless his 
mind is canalised by a careful study of a legal problem. Og this occasion I 
want it to be known to one and all that if I have been able to achieve any 
measure of success, it is due more to the assistance of lawyers than to any 
mental equipment of my own I have no pretentions to deep learning. I lay 
no claim to great scholarship, but I have a modest claim to make. God has, I 
believe, given me a clear, keen and quick mind, as also reliable memory, and 
perhaps, a gift of expression. I have tried to be courteous, genial and friendly. 
That is the whole of my stock-in-trade. I am not vain enough to think that I 
have been always right. I do not claim, and have never claimed, any infalli- 
bility. If I have, in the course of my duties, judged men and things, I am 
willing to let others judge me. I believe, the real satisfaction to a Judge is 
derived from the approbation of his own conscience and next to the approba- 
tion of his conscience, it is the approbation of the members of the Bar that 
really matters. I am, therefore, willing to let the members of the Bar to 
give the verdict about my work as they may think fit and proper. 


I am about to quit the scene of my labours covering a long period of thirty- 
two years and a little more. I would not be human, if I do not tell you what is 
passing uppermost in my mind. There is, in me, a feeling of frustration. I 
geem to be, at any rate, in possession of my natural mental faculties and I do 
not know why I should leave the work which I have loved so wel. At the same 
time, there is a strong sense of fulfilment within me. I feel, it is perhaps as 
well that I step down in favour of a person younger than myself. You may 
perhaps ask me as to how I reconcile the feeling of frustration with the sense 
of fulfilment and paradoxical as it may seem, I have come to the conclusion, 
and I now feel, that I have had enough and let some one else do something 
better than I have been able to do. ’ 

I have no adequate words to tell you how grateful I am to the members of 
the Bar for the education, instruction and assistance which I have réceived 
from its members, and I believe I do not indulge in conventional language when 
I say that I have grown with the Bar, though I do not know whether the Bar 
has grown with me. If the Bar is the reflection of the Bench, the converse 
is, to my mind, also true that the Bench is the reflection of the Bar. It is 
but a truism to say that the Bench and the Bar complement each pther in the 
great work of administration of justice. I have always striven to maintain 
the best relations with the Bar and I am happy to find that the members of 
the Bar have been good enough to extend to me the same relations and good- 
will. I have never looked at the disposal of cases, purely for’the sake of dis- 
posal. I have firmly believed that justice must not only be done, but justice 
must be shown to have been done. I have, I think, tried to strike the right 
balance between the disposal of cases and the necessity of a full hearing. 

Let me incidentally dwell upon an important subject. We have now in 
India a parliamentary democracy at work and ours is a welfare State. Judges 
and lawyers have, in this context, an important role to play. Our Constitu- 
tion has conferred valuable rights upon the citizens. The Rule of Law in the 
new social order is all important. For the enforcament of the Rule of Law, 
the independence of the judiciary is as important as the independence of the 
Bar. It is for the Judges, with the co-operation of the Bar, to protect an 
individual from interference with his freedom which is not justifled by law. 
It was well said when Lord Simon observed: ‘‘The impartiality of the judi- 
cial office at all levels, essentially depends on the Judge being completely in- 
different as to whether, as the result of evidence &nd of his interpretation of 
the Law, he decides against the Government ‘of the day or in i® favour. 
English Judge never is concerned to consider whether what he is deciding will 


please Ministers or not. He does his impartial duty and to him a Government * 
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Department is just like any other litigant. This is the réal basis of an im- 
portant part of, our individual liberties and is the great contrast between our 
system and that which prevails in som foreign countries. ”’ 


If you will let me make an observation, I would say that in the contekt “of 
changed circumstances, the members of the Bar have not only a duty towards 
themselves, but they have a greater duty towards the State of which they are 
citizens. From this point of view, it is the duty of the members of the Bar to 
do some real public service and to contribute to the constitutional and political 
progress of our country. Please do not make the mistake of supposing that l 
want te give you any gratuitous advice. I feel very strongly upon the subject. 
There are, in the history of the Bombay Bar, instances of its illustrious mem- , 
bers who have taken their rightful place in the public life of the country. It 
is but right that this tradition is continued and maintained. 

Friends have been asking me as to what I propose to do soon after my 
retirement. This is a subject on which I have not made up my mind. It seems 
certainethat I would henceforth belong to an idle section of society. Happily 
for me, there are certain subjects which interest me in life. I am fond of 
drama, of music and of cricket. It is a matter of delight to me to know that 
I would be able to give a little more attention to this aspect of my life. I 
would like to see quite a few good matches. I would be able to give a little 
more attention to music and I would be in a position to see quite a number of 
good dramas. I am also happy im the thought that I would hereafter have a 
Uttle more freedom and a life of detachment and isolation is about to come to 
a close. I have never allowed my official life to interfere with private life in 
go far it was consistent with the dignity of the office which I have held. 


There was a time in my life when politics had a great fascination for me. 
Anyhow, I got drifted into this profession and then drifted into judicial work 
which did not allow me to take further interest in the subject. As the pros- 
pest of being idle is before my mind’s eye, this subject has, for sometime now, 
been a matter of some interest to me. I do not know if it is a bold statement 
to make. But if circumstances permit, I would love to be a member of Parlia- 
ment of my country. It is a wish which may or may not be fulfilled, If it is 
fulfilled, I would be happy. If it remains unfulfilled, I would not. be gOITy 
for it. 

Before I conclude, I must thank.you for all that has been said of me. I am 
overwhelmed by the kindness and spontaneity of this gathering. I am not 
vain enough to think that I am all that has been said of me. But I will trea- 
gure the expression of your goodwill as one of the priceless treasures in my life. 

Gentlemen, I thank you. 


i 


Mr. JUSTICE TENDOLKAR 


Though in midst of life we be 
Snares of death surround us. . 


Wrrs a heavy heart we refer to the untimely death of Mr. Justice Tendolkar 
on March 27, 1958. Tall, stately and vivacious, one could hardly imagine that 
he would soon fall a victim to the eruel hand of death! He was born on October 
21, 1899. After passing the Matriculation examination he joined. the Rajaram 
College, Kolhapur, and thereafter the Elphinstone College, Bombay. He had 
a brilliant academic career studded with prizes and scholarships. He ttok the 
degree of B.A. and proceeded immediately to London, and got himself enrolled 
as a student at Grays Inn. He took the degree of LL.B. at the Queen’s Univer- 
sity, Belfast, and was called to the Bar by Grays Inn in 1928. On returning to 
Bombay he commenced to practise on the Original Side of the High Court. From 
1938 to 1941, he acted as a part-time Professor at the Government Law College, 
Bombay. He was very fond of outdoor games and took keen interest in cricket, 
and was President of the Bombay Cricket Association for many years. Being a 
keen sportaman he acted as a steward of the Royal Western India Turf Club 
from 1947 to 1954. He was recently elected President of the Bombay Table 
Tennis Association. On the Original Side of the High Court he commanded a 
very lucrative practice, and on July 2, 1946, he was appointed a Puisne Judge 
of the High Court of Bombay. 

As a Judge he was remarkably clear-headed possessing a strong sagacious 
intellect and a sound knowledge of law. He had the faculty of marshalling his 
facts well in his judgments. n 


Then with no fery throbbing pain, 
No cold gradations of decay, 

Death broke at once the vital chain, 
And freed his soul the nearest way. 


In him the High Court loses a capable and a sound Judge. Alas! death is the 
ultimate boundary of human matters. ~ 


On March 28, 1958, all Judges of the High Court sat in the middle Court 
where the members of the Bar and solicitors had mustered stron. 


Addressing the gathering the Hon. Mr. M. C. Chagla, Chief Justice. said: 


Mr. Advocate General, Mr. Government Pleader, President of the Incorporated 
Law Society, Members of the Bar and Solicitors, 


The death of Mr. Justice Tendolkar is a great logs to this Court; it is a great 
personal logs to me. We shared the hardships, the briefless days, and the 
camaraderie of the Bar, and for twelve years we were colleagues in this Court. 
I have not come across an abler colleague. He had a keen and luminous intellect. 
At a glance he could see the true proportions of a legal problem, and he could 
see the root of the matter in a welter of complicated facta. Throughout his judi- 
cial career he was independent and fearless, and he had a quality, which is a 
very rare quality, the quality of intellectual integrity. He could always decide 
a matter in a particular way although it might conflict with his own preconceiv- 
ed notions. ° 

Death must come to all of us; but to some it may come as a greatWeliverance—* 
a deliverance from the headaches and the heartaches and the disillusionment of 


life. But he was so full of life, he enjoyed life with such gusto, he had so many ° 
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plans for the ffiture, that death came to him like an dhgel with flaming sword. 
Life ebbed away in his case under tragic circumstances. Life must always ebb 


* away to the grêat sea of nothingness; hjit I cannot get over the shock of his being 


no more—he whose life was so full offvigour and activity. 7 

He and I sat together for ten years in the Income-tax Bench—something*which 
ig unusual in the history of any High Court in this country—and our sitting 
together gave a shape and continuity to the income-tax decisions, But, although 
I delivered most of the judgments, I know to what extent those judgments were 
shaped by his keen intellect which probed into the mysteries of taxation laws in 
the discussion and debate at the Bar, and I always benefited by his wise counsel. 

AlPthat remains now is memory—memory of the happy days we lived together 
when we were young, and of the work we did in this Court. There is no more. 
beautiful line in the English language than the line in Macbeth :— 


“After life’s fitful fever, he sleeps well”? 


To him life was neither fitful nor a fever. He accepted life with ecstacy; he res- 
pondeéd enthusiastically to the call of work and to the call of duty. My prayer 
-to God is: may he sleep wall! 


Mr. H. M. Seervai, the Advocate General, said: 


My Lords, 


On behalf of the Bar I desire to associate myself with the deeply moving 
words which have fallen from my Lord the Chief Justice. 

Yesterday, with every mark of sorrow and regard, his friends from every walk 
of life paid their last respects to Mr. Justice Tendolkar and tributes were paid 
to his memory. But it seems to me that those tributes would be incomplete with- 
out a tribute from the Bar which he loved so well and served so devotedly and 
of which he: was a shthing ornament. 

I find it hard to speak on an occasion like this, for memories come crowding 
upom me. We worked together at the Bar for fourteen years; we met each other 
almost every day; and we worked with keen interest for the Bar Association— 
sometimes on the same side, sometimes against one another.. I soon realised that 
he was a resolute fighter for causes which were dear to him. But he bore no 
resentment and no enmity; on the contrary, a fair opponent commanded his per- 
manent regard and respect. : ; i 

In 1946*he seemed set for a distinguished career at the Bar. But in that year 
he answered what he believed was a call of duty, at great personal sacrifice to 
himself, and he accepted the office of a Judge. I venture to think that, had he 
not answered that call, to-day we would be mourning the loss of a great Advo- 
cate General. — | 

I remember the scene when he assumed office as a Judge. His father was 
present in Court—a venerable figure—and it must have gladdened his heart to 
hear his son proclaim in ringing tones that one thing to which he would dedi- 
cate himself as a Judge was Justice. Never, I venture to think, has a pledge 
given to the Bar been more completely redeemed. 

He came to his office with a first class equipment for a Judge—a brilliant 
academic career, a clear head, gifted speech, training in the chamber of Sir 
Jamshedji Kanga, which has been the nursery of great Judges and distinguished 
lawyers, and last but not the least, a varied and rapidly rising practice. Very soon 
we felt that a first class Judge had been given to us. His standards were exact- 
ing, but they enabled him to draw out the best that was in the members of the 
Bar. He was a strong Judge with well-deserved confidence in his own powere, 
and with such a Judge thg junior Bar comes into its own. No argument was 


„rejected in pis Court because it,was urged by the voice of youth; on the con- 


trary, his-Court-saw the flowering of capable young men into advocates in busy 
practice. ts eae a RES ki 
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He wold not*have wished to be described as an ideal Judge, Yor that requires’ 
the control of emotion at all times and there were times when he neither desired 
nor tried to control his emotion. But fer all that, he was a gréat Judge in thé 
Court of first instance and a still grea udge in the Court of Appeal to which 
he belonged as of right. I may be permitted to say here, what I have said and 
felt since 1952, that it has seemed strange to me that powers such as his were 
not secured for the Supreme Court of India. 

But, my Lords, the Bench and the Bar exist for the public and to that public 
he rendered memorable service. Countless instances can be given, but two of 
them stand out vividly in my memory. When over-zealous subordinates of the 
Requisition Department took to throwing out citizens from their homes*in the 
- dead of night, he struck at that wickedness with all his might in words which 

those who heard them have never forgotten. He said, ‘‘I should have thought 
that the dark hours of the night are reserved for dark deeds and not for the 
execution of lawful orders.’’ As a result of his judgment, the whole system was 
changed and the doors of this Court were effectively kept open for every citizen. 
The other judgment was in a matter which came before him last year on an ex- 
parte application by a corporation to enable it to contribute moneys to the funds 
of a political party. It was an ex-parte application, but he insisted on counsel 
arguing it before him. He directed their research into American cases and in 
measured language he drew the attention of Government to the grave danger of 
political corruption if the aggregated wealth of corporations waa used to pur- 
chase political power. 

My Lords, in January of this year a change came over his bright and almost 
boyish face. In the reference which was made to the memory of Mr. Justice 
Shah he came to the stage with difficulty and stood throughout in obvions pain. 
Alarming news of his health reached members of the Bar, but he still came to 
Court. At last I felt that I should convey to him the unanimous desire of the 
Bar that he should immediately apply for as long a leave as was necessary to 
restore his health. In his reply he said that he was deeply touched and moved by 
the regard of the Bar for him, that after my message he had decided immediate- 
ly to apply for leave, but that he had an unfinished case which he had to, finish 
on the 20th of January and after that he would go on leave. Though he had 
been unable to retain food or drink for five days, he still came to Court and 
finished the case, and with that last gallant gesture of devotion to duty he went 
home ‘and now has gone to his rest. My Lords, we mourn a great Judge, and 
a dear friend whose opmion we valued, and for lomg his bright and masterful 
Td and familar voice will linger in the Court which he made peculiarly 

own. 

I should like to say a few words to his bereaved family. Words of comfort and 
words of praise are alike unavailing at a time like this, but it may soothe their 
gorrow a little to know that those amongst whom his work was done are able to 
say of it on his death :— 


‘‘And sure, the Eternal Master found 
His shining talents well employed.”’ 


Mr. V. 8. Desai, Government Pleader, said: : = 
My Lords, 


On behalf of the Bar I associate myself with what my Lord the Chief Justice 
and the learned Advocate General have gaid about Mr. Justice Tendolkar. We 
meet under the shadow of what might be truly described as a calamity, for so 

eat is the loss that we have suffered in the untimely death of Mr. Justice 

endolkar. During the last. few months when His Lordship was putting up a 
brave and heroic fight against death, we had alJ.hop&d and prayed that he might 
‘gueceed in that t; but our-hopes have been in vain and our“prayers have 


4 


failed and death has struck down a great and good Judge. 
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° All throughout his legal career His Lordship practised on the Orfginal Side, 
and after his elevation to the Bench, on July 2, 1946, he sat mostly ongthe Original 

* Side, excepting for brief intervals du recent years when he did work on the 
Appellate Side. But during those brfef periods when we had the good fortune 
to appear befoge him, he endeared himself to every one of us and we were happy 
to know Mr. Justice Tendolkar as a Judge. He brought to bear on his work a 
large fund of legal learning and experience. His weighty judicial pronounce- 
ments, which are enshrined in the Law Reports, bear testimony to a remarkable 
combination of clarity, conciseness and precision, and a vast fund of sound com- 
monsense. But when he sat on the Appellate Side what struck us as remarkable, 
and What indeed is a great tribute to his judicial career, is the ease, facility, and 
familiarity with which he dealt with cases involving land tenures, tenancy laws,: 
and the agricultural debtors’ laws, for these were subjects with which His Lord- 
ship had not much concern while practising on the Original Side or whik sitting © 
on the Original Side. His progrees through these cases was as smooth, as easy, 
and as satisfactory as in any other branch of law. With an agile mind and quick 
perception of the real points involved in the case, coupled with a fund of large 
legal training and experience, it did not take His Lordhip long to come to the right 
decision in the case with which he was dealing. But even with such an equipment 

. ho always kept an open mind, and was ready to be convinced that a view that 
he was inclined to take required further consideration and scrutiny. In this 
process of a fair and honest trial and an open debate, sometimes he appeared to 
be emphatic and the raised voice gave the impression that the game was up. 
But we all knew that it was the voice of reason and the fight was not lost if we 
had anything substantial to say. In his Court he maintained a lively, congenial 
and dignified atmosphere. Indeed, my Lords, it may be said that he smiled his 
way through law and through life. 

Mr. Justice Tendolkar is no more. But he has left his footprints on the sands 
°” of time. He did not flinch from his duty evan when he was undergoing a great 
mental and physical strain. He has set for us a shining example of devotion to 
duty. Throughout his career as counsel, he had distinguished himself as a man 
of high independence and fearless integrity. On the Bench, my Lords, he held 
up the highest traditions of this Court. It is indeed sad that a man so remark- 
able, so straight, and a sportsman in and out of Court should be no more with us. 

My Lords, on behalf of the Bar I wish him peace in death—peace which he 
so richly deserves after a gtrenuous life. 


Mr. N. H. Sethna, President, Incorporated Law Society, said: 
My Lords, 


- On behalf of the Bombay einen Law Society and my profeasion, I take 
leave to join in the expressions of sympathy and sorrow. My Lords, so far as 
my profeasion is concerned, our association with the late Mr. Justice Tendolkar 
at the Bar was perhaps longer than after his elevation to the Bench. We found 
him to be an outstanding lawyer—thorough in preparation, bold in presentation 
of his case, and unusually tenacioug in his arguments. When he was elevated to 
the Bench, there was an opinion expressed in my profession that perhaps he 
would be led away by his own first impressions. But those who said that soon 
found themselves to be mistaken. He was always open to reason.and persuasion, 
and during the time that he used to take chamber work on the Original Side, 
there were various instances when he would not only reason and argue but cor- 
rect members of the profession in their wrong statements of law and facta. My 
Lords, there is no doubt that his death removes from thia Court a very valuable 
colleague. There is no dqnbt that his loss perhaps would for some time be 
irreparable iy the sense that there is very little experienced judiciary now left 
to look after those various cases where officials of Government overstep the limits 

e of their duties. My Lords, the Bombay public used to consider him as a bulwark 
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of strength against any oppressive act-of officials. For them, My Lords, it is a ° 

great loss. Undoubtedly the members of his family must be feeling their terrible , 

loss, but we hope that they will take condplation in the fact that there are hun- ` 

dretis,of others who mourn his loss and Who will keep his memory green. 


GLEANINGS. 


Breacu Or Himera Contract: DAMAGEB 


Waume a contract is broken, the innocent party is to be put back, as far as 
' this can be done by monetary compensation, in as good a position as if the 
vontract had been performed. This general principle is subject to a number 
of limitations, one of which is that the law imposes upon the innocent party 
a duty to take all reasonable steps to mitigate the loss caused by the breach of 
contract. In Interoffice Telephones, Lid. v. Robert Freeman Co., Lid. ({1957] 
38 All H.R. 479) a contract for the hire of certain office telephone equipment for 
a fixed period of twelve years had been prematurely determined. The evidence, 
in substance, was that the plaintiff company always had a supply of the equip- 
ment in which they dealt and which was made for them by another company; 
that the plaintiff’s business was almost exclusively a hiring business and that 
the demand for the installations was limited, new contracts of hire being en- 
tered into on an average of about seven a year. On the question how the 
damages ought to be assessed, Pilcher, J., took the view that the plaintiffs, being 
under a duty to mitigate damages, must be treated as hiring out the instal- 
lation which had been the subject of the contract to a fresh hirer, and on that 
principle he held that the loss suffered would be the rental during some reason- 
able period—iixed at six months—allowed for the purposes of finding a new 
hirer. The Court of Appeal disagreed with that view and awarded damages 
on the basis of the loss of rental during the unexpired*term of the contract, 
with certain adjustments for maintenance, and for the receipt by the plaintiffs 
of the hire in one lump sum instead of in instalments spread over the balance 
of the unexpired term of the contract. In so holding the Oourt of Appeal 
extended to hiring contracta the same principles as to the asseasment of damages 
for breach of contract which are applicable in relation to contracta for the 
sale of goods.—Z,. J. 


+ 
AuTsErom ÅCQUIT 


THe recent case in which the two prisoners successfully pleaded autrefois 
acquit calls for some mention, although it has received considetable publicity 
in the non-technical preas. The matter arose out of an incident which took 
place during the prosecution of O. on indictment for being in charge of a car 
while under the influence of drink. B. was O.’s solicitor and during part of 
the hearing it was stated that the latter had worn a wig with the alleged in- 
tention of making it impossible for witnesses to identify him in court as the 
driver. The accused were tried at the Central Criminal Court last May on 
two counts, the first charging them with conspiracy to pervert the course of 
justice, the second charging O. with attempting to pervert the course of justice 
and B. with aiding and abetting him. The jury failed to agree on the first 
count but found the men guilty on the second. The Court of Criminal Appeal 
quashed the convictions on the second count but directed that the appellants 
be retried by another jury on the count of conspiracy. It was at their retrial 
on this count before Diplock, J., and a jury that the plea of autrefois acquit 
was put forward. 

In the course of his direction to the jury tke learned judge explained that - 
the effect of the quashing by the Court of Criminal Appeal of the verdict 
on the second count was precisely the same as if the jury at the original hear- 
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ing had found the defendants not guilty on that cout. Tht jurye were there- 


, fore confronted with this position: the two men came before them to be tried 


on the conspiracy charge in read pe position as if the previéus jury had 
disagreed on the conspiracy but found them not guilty, in the case of O., 
of attempting, to pervert the course of justice and, in the case of B., of aiding 
and abetting. The Central Criminal Court had held that the inability of the 
last jury to reach a decision on the first count was inconsistent with the decision 
of guilt on the second. A verdict of guilty by another jury on the first count 
would be inconsistent witk the equivalent verdict of not guilty on the second. 
The accused therefore said: ‘‘We are entitled to take advantage of the equi- 
valeħt verdict of not guilty on the second count, and since the offence for 
which we have got a verdict of not guilty is substantially the same as the 
offence with which we are now charged we are entitled to rely on the princi- 
ple of autrefois acquit.’’ His lordship directed the jury accordingly, with 
the result indicated.—Z.T. 


PROFESSIONAL EDUOGATION 


AN interesting suggestion, which deserves, and will doubtless receive, the most 
careful consideration, was made by Mr. I. D. Yeaman, the President of the 
Law Society, in the course of his inaugural speech at the society’s annual con- 
ference at Harrogate last week. One of the objects of the suggestion was to 
facilitate transfer from one branch of the profession to the other—a course 
which ia generally regarded as fraught with unnecessary difficulty at the pre- 
sent time. The training now prescribed for entry to each branch is deter- 
mined in light of its special needs; that for solicitors, appropriately enough 


‘for those brought into direct contact with the lay client, being on the‘ whole 


more exacting. Nevertheless, there is much in common between them, and if 
the requirements of each branch were in some measure assimilated, the way 
would be paved for «an easier transfer from one to the other, while the law 
student would not at the outset of his training have to make a choice which 
ap ei consideration and experience might lead him to regret. 

is what Mr. Yeaman proposes. He advocates a system which would 
allow common training up to the point at, which at law student took the final 
decision whether to specialise at the bar or remain in general practice as a 
solicitor. With this in view he put forward the following tentative proposals: 
(1) A uniform standard of general education for entry to law studentship; 
(2) minimum service in a solicitor’s office of two years for graduates or four 
years for others, with a vocational examination in practical legal subjects; (3) 
a further short period either in a salicitor’s office followed by an examination 
in book-keeping and trust accounts, ete., or in chambers followed by an exam- 


ination on evidence, ete. Coupled with such a system the practitioner in either 


branch would have a right to transfer to the other, subject to certain reserva- 
tions. Mr. Yeaman urged that a resultant benefit from this scheme would be 
that acquaintance during student days between barristers and solicitors would 
result in briefs being more widely spread over members of the bar than at 
present. It would, moreover, ensure more rapid progress for the man with 
ability. The speaker recognised that many matters would require special safe 
nals For example, the existing position and independence of the Inns of 

urt should not be prejudiced in any way, and arrangements would have to 
be made to ensure that there were vacancies in chambers for those who elected 
to specialise at the bar. 

Mr. Yeaman’s opposition to fusion of the two branches ofthe profeasion and 
his support of a more ready means of transition from one branch to the other 
accord with views which were expressed by Sir Hartley Shawcross at the an- 
nual general meeting of the bar in July and which, we believe, commend them- 
selves to a farge section of practitioners. The scheme adumbrated would appear 
to be opén to cartain objectiona—the close association in student days would 
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inevitably Iad to Some losa on the part of the bar of that detacifment which is 
an invaluable feature of the present system, and it might prove to be but a 
short step from assimilation of legal ar ers to fusion—but it as to be wel- 
comed as a bold attempt to deal with itted difficulties, and as furnishing 


promising material for discussion. —ZL.T. : 


AN Ixooxas Tax Crane NEGATIVED 


‘WHEN a trader or a follower of a profession or vocation dies or goes out 
of business...and there remain to be collected sums owing for goods supplied 
during the existence of the business or for services rendered by the professional 
man during the course of his life or his business, there is no question of assess- 
ing those receipts to income tax; they are the receipts of the business while it 
lasted, they are arrears of that business, they represent money which was 
earned during the life of the business and are taken to be covered by the assess- 
ment made during the life of the business...’’ This principle, which was 
enunciated by Rowlatt, J., in Bennett v. Ogaton (1930, 15 Tax Cas, 374) and 
accepted by the House of Lords in Gospel v. Purchase [(1951) 2 All. E.R. 
1071], was held to apply to the position in Carson v. Cheyney’s Haecutor (The 
Times, 22nd October), in which the Court of Appeal (Jenkins, Parker and 
Pearce, L.JJ.) upheld a decision of Harmon, J. [1957) 2 All. E. R. 698], to 
the effect that royalties received by an author’s executor after the author’s 
death under contracta made during his life dealing with copyrights in books 
written by him were not assessable to tax. 


Gospel v. Purchase (sup.) related to a film actor and producer whose pro- 
fession was discontinued by his death and who in the ordinary course of his 
profession had entered into certain contracts with film producing companies, 
under which he was to render services, in the shape of producing, directing 
and acting, in specified films. Jenkins, L.J., in the recemt case indicated that 
there was no substantial difference between this case and the case before the 
court. The former related to a film actor and producer, the latter to a pro- 
fessional author—one whose profession consisted in the writing of literary 
works for reward. The sums sought to be taxed in the former case consisted 
of percentages of the profits arising from the exploitation of the films; the 
sums sought to be taxed in the latter—so far as contracts made in the author’s 
lifetime were concerned—consisted of royalties based eon sales of books written 
by him in the ordinary course of his profession and constituted his reward 
for professional activities in the shape of the writing of those books. 


In each case everything required to be done in order to earn the sums in 
question had been done during the continuance of the professions in each case 
the sums were in the nature of periodical payments which did not become pay- 
able, and were not quantified or capable of quantification, until after the pro- 
fession had been discontinued. The court could find no material distinction 
on the circumstance that, whereas the sums in question in the former case 
could be described with complete accuracy as remuneration for professional 
services, the sums in question in the latter were more aptly described as the 
reward for professional activities. The principle in Bennett v. Ogston clearly 
applied to professional activities whether or not they consisted of the render- 
ing of services. The argument that in the latter case the sums in question 
were payments for property in the shape of the copyrights could not be ac- 
cepted consistently with the speeches in Gospel v. Purchase. Though the case 
might be regarded as providing a somewhat stronger argument for the Crown 
than the Purchase case, there was no sufficient ground to justify the court in 
distinguishing it. Leave, however, was given to appgal to the House of Lords 
on the footing that the Crown undertook to payethe costs of the present appeal 
and of those in the court below.—ZL.T. 
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In the July Newsletter of thé International Commission of Jurists an account 


* of the April eonference of the EEE at Vienna contains a’resume of a 


report by Professor Harsy Stener off Manchester University on freedom of,opi- 
nion in England. He emphasized that whereas most continental countries make 
ridicule and ifsult criminal, this generally is not known in England. Further, 
in cases of defamation, the continental practice is to rely on criminal sanctions, 
while the characteristic English remedy is damages in a civil action. Professor 
Street asked whether it is necessary to protect freedom of opinion by provisions 
of a written constitution, as is the case in continental countries. He favoured 
the common-law system and pointed out the danger that a court mterpreting 
a constitution will say that there can be no more freedom than that given by. 
it. The mereasing extent to which some sections of the press interfere with and 
expose the private life of citizens was deplored. There is a serious problem in 
England, and in the U.S.A. some jurisdictions have developed an individual right 
to privacy. Norway has made interesting laws to prevent this abuse: unneces- 
sary and disturbing interference with private life and the publie disclosure of 
private life are both crimes. He concluded by referring to the ds facto power 
of quasi-monopolies and the influence of pressure groupsa—which was an aspect 
of the whole problem of freedom of opinion which requires vigilance not only 
by lawyers but also by public opinion.—J.J. 


ARTIFIOIAL LNSEMINATION 

Tor Court of Session decided in Maclennan v. Maclennan (The Times, Janu- 
ary 11, p. 6) that a woman whose child was born to a man not her husband, but 
was the result of artificial insemination without her husband’s consent, was not 
guilty of adultery. Lord Wheatley, who delivered the preliminary judgment 
in that case, observed that a woman who was artificially inseminated in order 
to have a child who would not be the child of her marriage committed a grave 
offence of contract ofemarriage, but the question for him to determine was not 
the moral culpability of such an act but whether it constituted adultery in its 
legal meaning, and ‘‘just as artificial insemination extracts procreation entirely 
from the nexus of human relationship in or outside marriage, so does extraction 
of the nexus of human relationship from the act of procreation remove artificial 
insemination from the classification of sexual intercourse’. The decision, with 
respect, is indubitably right, and it would clearly seam a matter of urgency to 
givé to a husband who haseeen so wronged a separate legal remedy. The Royal 
Commissien on Marriage and Divorce (Cmd. 9678) recommended that accept-. 
ance by a wife of artificial insemination by a donor without the husband’s con- 
sent should be made a new and separate ground for divorce. The Commission’s 
terms of refergnce did not embrace a consideration of the moral and social im- 
plications of artificial msemination, which clearly raises issues that go beyond 
the marital relationship. It has been suggested in the past that the practice 
should be made a crimmal offence, but we venture to think that that suggestion 
would prove as unacceptable as it would be to revive thé ancient penalties for 
adultery. In view of the grave moral, social and personal issues involved, it is 
perhaps advisable that the matter should first be considered by a Commission 
before the appropriate legislation, which would also have to deal with the posi- 
tion of children born as a result of that practice, can be framed.—L.J. 


REVIEWS. 


Uned Nations and Domesho Jurisdiction. By M. S. Ragan, Research Secre- 
tary, Indian Council of World Affairs. Bomspay: Orient Longmans. 1957. 
Demi 8vo. Pages xmm-+679. Price Rs. 25. 
Tris book? presents a comprehensive study of the precise limits’ of the juris-: 

diction of U. N. Organs vis-a-vis Member and Non-Member States. There is 
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a short inteoduction inditating the position of Member States unter the League ° 
of Nations, The learned author traces the history of the U. N. Char- 
ter provisiof of Article 2(7) and discusses the different problems of inter- 
pretation of the provision. Cases in whieh the issue of domestic jurisdiction 
of Stttes was raised in favour of the United Nations dur 1946-55 
have been fully discussed. Actions taken by U. N. Organs in réspect of these 
cases have been critically examined. The publication of this book is well-timed 
in view of the contemplated revision of the U. N. Charter. The work offers 
ample food for thought indicating the urgent need to adapt International law 
to changing conditions of the world. It also provides weighty evidence in sup- 
port of the need to respect the views of the rising nations of Asia and Africa. 
The work will be of great value to scholars for its factual information and for 
its thoughtful analysis of issues of great Importance. 


The Hindu Succession Act (XXX of 1956). By N. D. Basu, BL., Advocate, 
Calcutta. CaLourra: Eastern Law House (Private) Ltd., 54, Ganesh 
Chunder Avenue. 1957. 4th Edition. Roy. 8vo. Pages v+834+4-8., Price 
Ra. 5. 


Tats Act has brought about revolutionary changes in succession to property 
under Hindu law. Persons who were not recognised as heirs under the ancient 
Hindu law have now become heirs. Female heirs are given full rights in the 
property inherited by them. This Act, which runs into thirty one sections, has 
revolutionised the principles of Hindu law pertaining to succession. The learn- 
ed author has carefully explained the provisions of the Act and has referred 
in the annotations to cases bearing on the subject reported upto September 
1957. The list of agnates and cognates has been carefully prepared to faci- 
litate reference. 


The Banking Companies Act, 1949. By K. M Gnom, Advocate, Calcutta High 


Court. Carcorra: Eastern: Law House (Private) Lid, 54, Ganesh Chan- 


der Avenue. 1957. 4th Edition. Roy. 8vo. Pages vir-+-135. Price Rs. 5. 


THERE was no separate law in India regarding banking companies. On, the 
recommendation of the Central Banking Enquiry Committee a chapter 
was introduced into the Indian Companies Act, 1918, by the Companies 
(Amendment) Act XXII of 1936. The present Banking Companies Act was 
passed in 1949. This Act has been amended by several legislative enactments 
and all these amendments have been carefully incorporated in the provisions 
of the Act, which are fully explained in the light of apposite judicial decisions. 
Banking Companies will find this book of great assistance. 


The Law of Succession. By NaeisinHapas Basu, B.L., Advocate, High Court, 
Catourta: Eastern Law House (Private) Ltd. 1957. 4th Edition. Roy. 
8vo. Pages oxu-+-1244. Price Re. 25. 


Tre last edition of this book was published in 1946. Since then four new 
Acts of the Hindu Code have been promulgated and the Hindu Suecession Act 
of 1956 and the Hindu Marriage Act of 1955 necessitated a thorough revision 
of the text. The commentaries on the Indian Succession Act have been 


thoroughly and carefully revised in the light of these Acts. The Hindu Succes-. 


ston Act is incorporated with full commentaries and case-law. Relevant sections 
of the Estate Duty Act and the Court-fees Act have been incorporated for ready 
reference. The prooemio will find this edition highly useful and its get up is 
excellent. 


Civ Court Prawe & Procedure. By A. ©. Ganeuny. Sixth Edition by 
SHAMBHUDAS Mirra, Advocate. CarourtTa: Eastern Law House (Private) 
Ltd., 54, Ganesh Chunder Avenue. 1958. , Cr.*8vo. Pages ¿1 +1065. 
Price Ra. 12. 

Tus fifth edition of this book was published m 1936. After that the learned 


? ` ý è ~ eee 


e ® e 
64 : THE BOMBAY LAW REPORTER. | of DOL Lx. 


° author and subsequently his son, who was an M.A., ML. also died.. After 21 
years a new edition of this book“is brought into existence. The present edition 
*has been thoroughly and carefully revised and considerable fresh matter has been 
added. Important fresh rulings havé been incorporated in the commentary. 
Several old forms have been replaced by more common and useful formss On 
the whole this is a very handy work of reference and is sure to be useful to the 
profession. 


The Partition Act (IV of 1893). By Mantmxpra Nats Das, Bengal Civil Ser- 
vice. Catoutra: S. C. Sarkar & Sons (Private) Ltd, 1-C, College Square. 
1958. Demi 8vo. Pages xv-+60. Price Re. 2.50. 

Tue Partition Act was promulgated in 1893. It vested the-Court with the _ 
authority to direct sale of property where partition was desired. In this book 
the learned author has attempted to present to the reader the basic principles 
involved in questions relevant to partition and has avoided detailed discussions. 
Principles alone count and not the methods when co-sharers fight over joint 
property. The author has lucidly explained the principal provisions of the Act 
and has referred to judicial decisions bearing on the subject. The book will be 
found useful to-those who have to tackle the Partition Act. i 


Indian Labour Code. By 8. N. Bose. Caroorra: Eastern Law House 
(Private) Ltd., 54, Ganesh Chunder Avenue. 1957. Third Edition. Roy. 8vo. 
Pages xu—+1585. Price Rs. 25. 

In India there is a rapid growth of labour and industrial legislation. In 
this edition the learned author has included all labour laws of Central Govern- 
ment as contemplated in the Five Year Labour Programme of the Ministry of 
Labour and the First Year Plan of the Planning Commission. The work is very 
comprehensive and well-arranged and covers almost the whole field of labour 
legislation in India, and it will be found very serviceable to all those who are 
interested in labour pxoblems and labour legislation. 


The Princtoles of Sales Tax Laws. By Kwaraca Ram CHATURVEDI, B.L., CAL- 
cotra: Eastern Law House (Private) Ltd., 54, Ganesh Chunder Avenue. 
1958. Roy. 8vo. Pages x1-+-398+120. Price Rs. 16. 

THis book deals with sales-tax enactments of different States. The provisions 
of the different enactments have been placed side by side subjectwise. Copious 
and elaborate annotations have been added to each provision. All judicial pro- 
nouncemeris bearing on a particular section have been carefully referred to. 
We have no doubt that the book will be found serviceable to all those who 
have to deal with sales-taxes. 


Bombay Law Journal. By NS. B. SARDESAI, B.A., LLB., Poona: 304, Sadashiv 

Peth. 1958. Demi 8vo. Subscription Rs. 10 per year. 

Tas publication gives Acts passed by the Bombay Legislative Assembly. It 
also includes Rules, Orders and Notifications published in the Bombay Govern- 
ment Gazette. The printing and the general get up leave nothing to be desired. 
Lawyers will find this publication useful. i 


The Bombay Tenancy and Agricultural Lands Act, 1948. By D. C. Suan, 
B.A, LLB., Pleader. Ahmedabad: Chandrakant Chimanlal Vora, Gandhi 
Road. 1958. Demi 8 vo. Pages 268. Price Re. 4. 

Tos Act has been promulgated by the Legislature to regulate and govern 
the relations between landlords and tenants of agricultural lands. The main 
object of this legislation is to safeguard the interest of cultivators of land. The 
learned author has embodied in-this book the text of the Act, the rules promul- 
gated by the Government and Notifications bearing on the Act. Important 
decisions elecidating the provisions of the Act have been incorporated. The 
book will be found useful to practitionera as well as landlords and. tenanta.. . 
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AN ANOMALY IN THE RENT ACT ° 

_ Sup-seotion (3) of s. 12 of the Bombay Rents, Hotel and Lodgmg House 
Rates Control Act, 1947, as it stands at present was substituted for the original 
subs. (3) by Bombay Act No. LXI of 1953,.and it came into force on March 31, 
1954. This appears to have been done in order to relieve landlords of an 
unreasonable and unnecessary hardship. Under the origmal sub-s. (3) if the 
tenant tendered or deposited in Court at the hearing of the suit, all arrears 
of rent and costs of the suit, no decree of eviction could be passed for non- 
payment of rent. The said sub-s. (3) was interpreted to mean that hearing 
of the suit includes the hearing of an appeal arising out of the suit and that, 
therefore, if the tenant tendered or deposited all arrears of rent and costs of 
the suit and the appeal, at the hearing of the appeal, he could escape a decree 
for eviction (vide Dayaram Kashiram v. Banstlal!). In the said case the 
High Court of Bombay had passed an order in revision that if the tenant paid 
all arrears of rent and costs on or before a date specified im the order but 
subsequent to the date thereof, the landlord would not be entitled to evict him. 
Thus, a tenant could successfully evade payment of arrears of rent till the 
landlord’s action reached the stage of hearing in the final Court. This was 
unnecessary for protecting the legitimate interests of tenants and the protect- 
ion had really exceeded its purpose and had resulted inegood deal of hardship 
to the landlords. 

The new sub-s. (3) which consists of two cls. (a) and (b), appears to 
have served its purpose, but though not much can be said about cL (a), ef (b) 
happens to have been so drafted as to cause a good deal of confusion and has 
. resulted in a sort of hardship to tenants. , 

The purpose of enacting s. 12 is clear enough. It affords protection to 
honest tenants who pay rent regularly, against evigtion by greedy landlords. 
Sub-section (1) provides that so long as the tenant pays or is ready and will- 
ing to pay standard rent and permitted increases, and observes other condi- 
tions of tenancy, he cannot be evicted, unless the landlord brings his case within 
the four corners of s. 18 of the Act.’ Thus if the tenant pays regularly, his 
interest is amply protected. Even if he does not actually pay but is read} 
and willing to pay, he is still protected. Of course his readiness and willing- 
ness must not be only mental but effective. Thus even if he honestly wants 
to pay but is unable to pay for want of funds, he cannot be said to be ready 
snd willing to pay within the meaning of the Act. Again he cannot’ be said 
to be ready and willing if he ignores the demands of the landlord for payment 
of arrears of rent and waite till he is dragged to'a Court of law, even if he 
pays the same in Court (see Mathuradas v. Nathubha2).- In some of such 
cased he may get protection under other clauses of s.-12, but he cannot be said 
tn be ready and willing within the meaning of s. 12(1}. On the other hand 
if the tenant tenders rent regularly but the landlord’ refuges ‘to accept it; the 
tenant cannot be-said to be not ready and willing to pay. The Hzplanation 
tos. 12 adds to the protection afforded by s..12(1) by providing that if ‘the 
tenant, after receipt of the notice by the landlord demanding payment of 
arrears of rent, makes an application to the Court for fixation of standatd 
rent, within one month of the receipt of the.saif notice; and pays if aecordance 
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with the orders of the Court, whether interim or final, in thkt proteeding, he 
shall be deemed to be ready and willing to pay withih the meaning gf sub-s. (1). 

Subsection °(2) of s. 12 affords er protection to the tenants. It pro- 
vides that even if the tenant falls intéd arrears, the landlord shall not file a suit 
for eviction, upless he gives the tenant a notice demanding arrears, in Accord- 
ance with the provisions of s. 106 of the Transfer of Property Act, 1882, and 
until one month elapses from the service of the said notice on the tenant. 

The Legislature, however, does not appear to be satisfied with these protect- 
icns also. Sub-section (3) affords further protection to a tenant, unless the 
case falls within the four corners of cl. (a) thereof. If the case falls within that 
-lause, that is to say, if: 

(a) rent is payable by the month; os 

(b) there is no dispute about the amount of standard rent or permitted 


CTeAsges ; . 

(c) the rent and/or permitted increases are in arrears for a period of six 

months or more; and 

(d) the tenant does not pay within one month of the service of notice refer- 

red to in subs. (2), 
the landlord is entitled to a decree for eviction, in spite of the word ‘may’ in 
cl. (a) (see Kurban Hussen v. Rattkani'). It is noteworthy that all the four 
requirements are cumulative and even if one of them is wanting the case would 
not fall within el. (a). 

This brings us to cl. (b) of subs. (3) of s. 12. All cases which do not 
fall within cl. (a) fall within cl. (b). This clause which is the subject-matter of 
this article is as follows: 

“(b) In any other case, no decree for eviction shall be passed in any such suit, if, 

on the first day of hearing of the sult or on or before such other date as the Couri 
may fix, the tenant pays or tenders in Court the standard rent and permitted increases 
then due and thereafter, continues to pay or tender in Court regularly such rent and 
permitted increases till the suit is finally decided and also pays costs of the sult as 
directed by the Court.” 
Froth the reading of this clause it will be clear that the Legislature wanted to 
enable a tenant to avoid a decree for eviction even after failing to pay the 
arrears within one month of the service of notice under s. 12(2) or even up to 
the institution of the suit, if his case did not fall within ol. (a). 

If the rent is not payable by the month, but yearly, half-yearly, quarterly, 
fortnightly, weekly, daily or according to some other period, whether there is 
or there is no dispute about the amount of the standard rent and/or permitted 
increases, and for whatever period the tenant may be in arrears, protection of 
cl. (b) would be available to him. It is, however, difficult to understand 
the propriety of such protection in such cases. That, however, is & question of 
policy and not of construction and may be left alone for the present purpose. 

The words ‘‘there is no dispute regarding the standard rent or permitted 
increases’’ in cl. (a) are at least a little ambiguous. Whether the word 
‘amount’ is used to indicate the rate or the amount claimed as due in the notice 
under 8. 12(2) is by no means clear. In some cases the tenant may raise the 

ute as to the rate of rent but not the period for which he is in arrears, 
while in others he may not dispute the rate but the period for which his 
arrears may be called in question. It is also possible that he may dispute 
both. It is desirable to clarify this position. 

Cases in which there is dispute about the amount of standard rent and/or 
permitted increases undoubtedly fall within cl. (b) and the requirements 
of that clause do m fact create confusion and result in hardship to tenants. In 
guch cases, a tenant in order to escape a decree for eviction ig required to 
deposit in Court: s 

(i) onthe first day of hearing of the suit 
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and/or permitted increases then, due om though the rate or the 
°” ., amount may be in dispute); i 
and è 
(ii) regularly thereafter the amount of standard rent and permitted m- 
creases if any, till the suit is finally decided, 
and 


(iii) costs of the suit as may be directed by the Court. 

The words ‘‘first day of hearing of the suit’’ have given rise to a controversy. 
It is suggested in some quarters that first day of hearing means the date men- 
tioned in the summons for the appearance of the defendant. This is one ex- 
treme. On the other hand it is suggested that the word hearmg as commonly 
understood in this State means the recording of evidence, if any, and hearing 
arguments. There is an intermediate view that the hearing means the settlement 
of issues. There does not appear to be as yet any reported case of the Bombay 
High Court deciding this point. The words ‘“‘hearmg of a suit” are generally 
understood in the mofussil to mean recording of evidence and hearing arguments. 
The Code of Civil Procedure, however, assigns different meaning to these words. 
On the one hand it may be pointed out that the Code of Civil Procedure and the 
Rent Act are not in part materia, while on the other it is quite possible to urge that 
when a statute uses a word, which has got a definite connotation in a statute of 
general application, it must be understood in the light of that connotation. It 
cannot, however, be ignored that the Rent Act itself does not make the Code of 
Civil Procedure applicable to suita and proceedings under it. Section 31 of the 
Rent Act Jays down that the Courts shall follow the preseribed procedure in 
dealing with the matters under the Act. It, therefore, follows that the State 
Government, which is the rule making authority under s. 49 of the Rent Act, 
could lay down an entirely different procedure from that laid down in the Code 
of Civil Procedure. The fact that Government has prescribed the same proce- 
dure for mofusail Courts is only an accident. Thus it does not neceasarily follow 
that the terms not defined in the Rent Act must be construed in the light of*the 
Code of Civil Procedure and it would not be quite wrong to construe them in 
the light of the general understanding. 

Even assuming that the correct way of construing the word ‘hearing’ -in 
cL (b) of the Rent Act is to construe the same in the light of the provisions 
of the Code of Civil Procedure, there are certain difficulties in accepting the 
view that the words ‘‘first day of hearing’’ mean the day mentioned in the 
summons. The proponents of that view appear to urge that O. XIV, r. 1(5), 
provides that the Court shall frame issues at.the first hearing, apd, therefore, 
framing of issues must be regarded as hearing of suit. Order V, r. 5, provides 
for issuing a summons either for settlement of-issues or for final disposal. It 
is, therefore, said that when these two. provisions are read together it must fol- 
low that the date mentioned in the summons must be regarded as the first day 
fixed for hearing of the suit. It is true that that is the day on which the hear- 
ing of the suit in its technical sense is expected to take place unless it is ad- 
journed for some reason. Provisions of O. IX also lend some support to the 
contention. Bule 1 of that Order provides that on the day fixed.in the sum- 
mons for the defendant to appear, the parties shall be m attendance and the 
suit shall be heard, unless the hearing is adjourned. Rule 8-provides that if 
both parties are absent when the suit is called on for hearing (which pre- 
supposes that the summons is duly served on.the defendant) the same may 
be dismissed. Rule 6 provides that a suit may be heard ex parte if the defend- 
ant be absent when the suit is called for hearing. Rule 8 provides ‘for dismissal 
of the suit when the plaintiff remains absent and defendant is present when the 
suit is called for hearing. From these provisiofs it would appear that if the 
summons is duly served before the date mentioned in the summons (or the. ex- 
tended date), the duit is to bé called for hearing on that date and then ‘the 
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various consequences would follow according to the eventualfties stated above. 
It. can, therefore, be plausibly said that the date mentioned in the summons is 
the first daté fixed for the first hearing of the suit. It may be that the actual 
Heariig does not take place that day either because the summons is not duly 
served or theghearing is adjourned for some other reason, but it has" got to 
be accepted that that is the day fixed by the Court for the hearing of the suit. 
The point, however, is that the Legislature does not use the words “‘first day 
fixed for hearing’’ but ‘“first day of hearing’’. These words in absence of 
the word ‘fixed’ are capable of meaning the day on which the hearing (first 
hearing) actually takes place. If the words ‘‘first day of hearing’ are to be 
construed to mean the first day fixed by the Court for hearing, it would be 
necessary to read in the statute the word ‘fixed’, which is hardly permissible. 
This ig not a case in which the other construction would lead to absurdity or 
would render the provision nugatory. It is not, therefore, proper to read the 
word ‘fixed’ m the clause when it is not there. Hven assuming that the words 
are capable of both the meanings viz. the day fixed for hearing or the day on 
which the. hearing actually takes place, the latter meaning would be preferable 
im view of the fact that the legislation is a social legislation for the benefit of 
me tenants. There is, however, a further difficulty in accepting the former 
ing. The clause in question contemplates deposit of money into Court by 
the defendant. It cannot be suggested for a moment that the Legislature in- 
tended that a defendant-tenant should deposit money in Court even before he 
gets -knowledge of the institution of tha suit by his landlord. But if we accept 
the former meaning, let us see what happens. Suppose the landlord institutes 
a suit and a summons is issued to the defendant for settlement of issues. The 
summons would .state that a particular date is fixed for settlement of 
issue and that would be the date fixed for the hearing of the suit. 
If emphasis is laid on the word ‘fixed’ whatever happens that day, that would 
be the day of hearing of the suit according to the view suggested. Now suppose 
the summons is not served on the defendant before the date mentioned in it for 
no fault of the defendant, still it would mean that the day mentioned in the 
summons would be the first day fixed by the Court for hearing of the suit. And 
jn such a case the defendant would be bound to make a deposit even if he does 
not-know that a suit is instituted against him. This can hardly be said to have 
been intended by the Legislature. In view of these considerations, it is sub- 
mitted that the words ‘‘first day of hearing’’ ought to be construed to mean the 
first day on which the frst hearing actually takes place, that is the day the 
Court starts applying its mind’ to the case with a view to settle the issues and 
in cases In which issues are not required to be framed it starts recording of 
evidende or if evidence is not offered starts hearing arguments. The Legisla- 
ture appears fo have advigedly refrained from using the word ‘fixed’ and, 
therefore, the construction just suggested would be quite reasonable. Tendolkar 
J. of the Bombay High Court has, in an unreported case, taken the view 
that the words in question mean the ‘day: on which the Judge applied his mind 
to- the case which ordinarily. he would do at the time when issues are deter- 
mined: This view, it is submitted with respect, is correct. 


The next’ aspect is quite perplexing. The clause in question does not re- 
quire ‘the defendaht to deposit the amount claimed or the amount of agreed 
rent. It requires him to deposit the standard rent and permitted increases, if 
any, even when there is a dispute about the same, before that dispute is decided 
by the Court. Thus the defendant is called upon to predict the decision of 
the Court on the issue of standard rent or permitted increases in advance and 
- make a deposit accordingly. This is an almost impossible task for a litigant 

or his pleader, advocate or counsel. If a tenant makes a deposit according to 
the. ‘expectation entertained by him or his legal adviser, about the Court’s 
finding on, that issue, hê rung a greet risk. Moreover, the words “and also 
pays costs of the suit as may be directed. by the co ’? are not happy. When 
ok eo ea pa al al ce Generally direction about payment 
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of costs is given as a part of the decree and naturally the deposit or payment 
thereof would be subsequent to the date thereof. The purpose of the deposit 
of costs, however, appears to be to eacape a decree for eviction and, therefore, 
the deposit must precede the decree, This anomaly must ə resulted in 
injustice in many cases go far and it is, therefore, urgently to suit- 
ably amend sub-s. (3) of a. 12 of the Rent Act. 

In recasting the said sub-section, the following practical considerations deserve 
to be taken into account. Im the mofussil, settlement of issues or hearing of 
the guit hardly ever takes place on the date mentioned in the summons. On 
that day the defendant merely appears in person or through a legal adviser 
who is instructed to take time for filing written statement. It is, therefore, 
‘futile to expect anything to be done that day which is required to be done after 
due deliberation. It is not possible to know if there is any real-dispute about 
the amount of standard rent and/or permitted increases, till after the. legal 
adviser is given full instructions for drafting a written statement. If there 


is a dispute, neither the party nor his legal adviser is in a position to know in - 


advance the ultimate finding that might be given by the Court on that dispute. 
It is quite necessary that a litigant should know definitely what amount or 
amounts he is required to deposit in order to avoid a decree for eviction. It is, 
therefore, desirable to provide for an order by the Court specifying the amount 
required to be deposited provisionally. It would be convenient to have such an 
order as early as possible after the pleadings are delivered. According to the 
presant proven of the Rent Act, a Court can flx provisional or interim rent 
only in the course of an application for fixation of standard rent filed within one 
month of the receipt of the notice under a. 12(2) or perhaps before such notice 
is received (see Karamsey Kanji v. Velji Virj!'). The Court has no power to 
fix interim rent during the course of a suit in which dispute regarding standard 
rent is raised. ven supposing that such power exists, deposit of interim rent 
would not satisfy the provisions of cl. (b) as it stands. „It may, therefore, be 
suggested that the Court should be empowered expressly to fix interim rent 
in all matters wherein dispute regarding standard rent is found to exist. 

As already pointed out, there is no reason why cL (a) should be confined 
to cases In which rent is payable by the month. It is, therefore, suggested that 
the words “‘the rent is payable by the month and” may be deleted. Further 
the word ‘rate’ may be substituted for the word ‘amount’ and the word ‘shall’ 
may be substituted for the word ‘may’ in. order tq clarify the intention of 
the Legislature. å 

As to cl (b), it is suggested that the same may be redrafted so as to 
provide that, if on the first day on which the Court takes up. the suit for settle- 
ment of issues or in cases in which issues are not required to be framed, for 
hearing evidence or arguments, the Court finds that there is a dispute about 
the rate or amount of the standard rent and/or permitted increases, it shall 
forthwith flx interim rent and call upon the defendant to deposit in Court 
within fourteen days or such longer time as the Court may think just, such 
amount as may prima faote appear to be due to the landlord having regard 
to the interim rent fixed, and that if the tenant complies with the order and 
also thereafter regularly deposits im Court the amount of interim rent till the 
suit is decided by the trial Court, and further deposits in Court all the moneys 
due under the decree inclusive of costs awarded within fourteen days of the 
date of judgment of the trial Court, the decree for eviction, if passed on the 
sole ground of non-payment of rent, shall stand vacated. It may also be pro- 
vided in order to safeguard the interests of the landlord that no appeal shall 
be entertamed against such a decree unless the tenant produces along with the 
appeal a certificate from the trial Court that all arrears of rent and permit- 
ted mereases if any according to the decree of the trial Court together with 
the amount of costs awarded against the defendant are deposited Within four- 
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* teen days of the date of judgment. Needless to say that such a decree should 


be made executable only after the expiry of fourteen days from, the date of 
judgment. ° 


GLEANINGS. 


l DOONBEHRD RESPONSIBILITY 

IMPORTANT -material concerning the charging of the jary on the statutory 
plea of diminished responsibility, introduced by s. 2(1) of the Homicide 
Art, 1957, is furnished by the recent Judgment of the Court of Criminal Appeal. 
(Lord Goddard, C.J., Hilbery and Salmon, JJ.) in Reg. v. Spriggs. The 
section: provides: ‘‘Where a person kills or is a party to the killing 
of another, he shall not be convicted of murder if he was suffering from 
such abnormality of mind (whether arising from a condition of arrested 
or retarded development of mind or any inherent causes or induced by disease 
or injury) as substantially impaired his mental responsibility for his acts and 
omissions in: doing or being a party to the killing.’’ The appeal was from a 
conviction, before Jones J., of capital murder and was founded on the conten- 
tion that-the learned Judge had not given sufficient direction to the jury as to 
the meaning of “‘abnormality of mind’’ or ‘‘mental responsibility.” There 
were prepared and handed to the jury the terms of s. 2(1) so that they could 
see it and the Judge told the jury that it was for them to decide whether the 
prisoner was suffering from such abnormality of mind as to impair his mental 
capacity. To enable the jury to come to their decision, the learned Judge went 
through’the medical evidence meticulously. 

The interest of the case lies in the fact, to which attention was drawn by 
Lord Goddard ©. J., delivering the judgment of the Court, that this conception 
of diminished responmbility is a novelty in English law, and is borrowed from 
Scots law. Scottish Judges had always found it a difficult matter for juries 
to ynderstand what diminished responsibility meant. Juries were not drawn 
from university professors or university dons; they were ordinary men and 
women, and it would only be confusing them if one went into metaphysical dis- 
tinctions between what was emotion and what was intellect. The section recog- 
nised that a man might be not quite mad, but a borderline case, and that was 
the sort of thing which amounted to diminished responsibility. 

If a man set up a defence of insanity, it was for the jury to find out whether 
he was suffering from disease of the mind. There was no test to be laid down 
other than the test in M’Naghkien’s case, but it was necessary first to find a 
disease of the mind, and that could only be done by listening to the medical 
evidence and the facts of the case, and coming to the conclusion whether what 
the man did was the act of a sane man or an insane man. So, in cases of the 
present kind, all that could be done was to read the section to the jury and say 


“*that is what Parliament has said amounts to diminished responsibility and 


justifies a verdict of manslaughter and not a verdict of murder.’’ There was 
no better way of instructing the Jury than by saying ‘‘that is what Parliament 
has said. Those are the tests you have to apply. You are to consider whether 
[the prisoner] is suffering from such abnormality of mind, whether arising from 
a condition of arrested or retarded development of mind or any other inherent 
causes or induced by disease or injury, as substantially impaired his mental 
responsibility for his acts. I£ you can find any of these matters then you will 
find a verdict of manslaughter and not of murder.’’ The appeal was dismissed 
accordingly.—Z.T. 


. Pa NoLLITY For Non-ConsuMMation 
In Ponticelli v. Ponticelli Sacha J., held that the question whether a peti- 
tioner was entitled to a decree of nullity of marriage for wilful refusal on the 
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part of thé respondent to consummate it was » be determined’ in light of the ° 
lex fors or the lex domtcwss not the lex celebratvonts. The marriage took place 
in Italy in 1956 by proxy, the petitioner having executed the necessary power- ' 
of-attorney required by Italian law. Both parties were at all material times 
Italiaif nationals, but the petitioner, who had come to England jn 1952, had at 
the time of the ceremony acquired an English domicil of choice. He had return- 
ed to Italy only on one occasion, shortly before the ceremony. The true nego- | 
tiators of the marriage were the parents. The learned Judge indicated that 
this country would recognise the validity of the proxy ceremony, although the 
husband was domiciled in England at the time: Apt v. Apt (176 L. T. Rep. 
359; [1947] 1 All E. R. 620; afd. 177 L. T. Rep. 620; [1947] 2 All E. R. 677). 

The Importance of the question which law was applicable in deciding the 
issue lay in the fact that wilful refusal to consummate was not a ground for a 
nullity decree in the civil Court in Italy, nor was it a ground in a consistory 
Court unless the intention to refuse existed at the time of the ceremony itself. 
His Lordship found that the respondent, who had come to this country a few 
months after the ceremony, had not wanted the petitioner for a husband and 
had formed a decisive intention not to live with him but to go back to Italy. 
She had been unswerving in denying the petitioner an opportunity of consum- 
mating the marriage, and the petitioner was accordingly entitled to a decree. 
It was unnecessary in the circumstances to decide whether the true law to be 
applied was the lez fort or the lex domiotlm, as both would be appropriate, but 
his Lordship said it would be unfortunate if a marriage were held valid in one 
country and not in another according to the adjudicating Court—a point more 
likely to arise in view of jurisdiction based on residence. He himself would 
have favoured the lex domicile, had this been necessary. L.T. 


Logs or EXPECTATION OF Lire 

Tux decision of the House of Lords in Benham v. Gambling, [1941] A.C. 
157, put an end to awards of substantial damages for logs of expectation of 
life. Since then it has been gradually accepted that such damages should not 
exceed £500 irrespective of the age of the injured person or the span by Which 
his life has been shortenéd. The Court of Appeal considered a case, Davies v. 
Smath, on January 31, 1958, in which Cassels J., had awarded a plaintiff, aged 
fifty-six, £ 15,000 general damages. In the course of counsel’s argument the 
Lord Chief Justice asked whether Benham v. Gambling applied when the injured 
person was alive at the date of the trial, and suggested that if the injured person 
knows that his life has been foreshortened by the accident, that is a head of 
damage, properly referrable to ‘‘loss of expectation of life, for which he 
should receive substantial compensation. In the event the Court in dismissing 
the appeal dealt with the matter on the basis that the injared®person’s claim 
for pain and suffering would be swelled by the mental agony which he must 
be suffering in the knowledge that the days of life left to him were fewer and 
that they would be spent m pain, suffering and misery. We believe that 
this approach is right. It would become very difficult to apply the law 
if the rule in Bonham v. Gambling were modified according to whether 
the injured person had died two days or two years after the accident or even 
after the trial but before the time for appeal had passed. Logically, the House 
of Lords might have said that loss of expectation of life in itself should not 
be the subject of damages but that the contemplation of a shortened life should 
be a factor in assessing damages for pain and suffering. There is one more 
factor. Where an injured person has dependants the shortening of his life 
ought to be taken into account in es damages... J. 


ASLEEP AT THE WyaReL ~— 
Hull v. Bazter, decided in the Divisional Court on December 19, 9.957, will no 
doubt be cited many times in the future as an anthority on the defence of a 
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° ccantomatism” fn dangerous driying charges. There was some evidence by the 

_defendant in that*case that he did not remember the collision om the events 

ne immediately pfeceding it; and the justices dismissed the information on the 

j ground that hegmust have been overcome by some illness without warning,, The 

Divisional Cou$t allowed the prosecutor’s appeal; and drew a clear distinction 

between cases' where the driver falls asleep and fails to show that his uncons- 

„~ clousness is due to a sudden attack of illness without warning, in which case 

. he fails to perform the driver’s' elementary and essential duty of keeping 

awake, and therefore is drivmg dangerously, and casea where a man has an 

epileptic fit or is reduced to a state of coma or rendered completely unconscious 

by the onset of a disease or stunned by a blow on the head or attacked by’a 
swarm of bees, when he cannot be said to be driving at all at the material ' 

e'e | momént, and, therefore, cannot be said to be driving dangerously. In the case 

E of a man who knows that he is liable to have an epileptic fit, the Court held 

that the question of his guilt depends to some extent on thé degree and fre- 

quency’ of the epilepsy and the degree of probability that.a fit might come 

upon him. The Court emphasised that the offence is absolute and that the 

. absence of mens rea is not a defence. If the defence of automatism was avail- 

able at all, the Court appeared to consider it to be one which was akin to that 

of insanity, and the onus, which was on the defendant, had not been discharged. 

The practical result of the decision appears to be that, except where it amounts 

to a me that the defendant was not driving at all, automatism is, not an 

` \ answer, ioe 


'  [NTERORPTION OF OCoMOCUNIGATIONB 
Taa publication of the Report of the Committee of Privy Councillors on the 
purpose, use and extent of the power of interception (Cmd. 283) does much 
° to allay public concern at a practice which Sir James Graham, the Home 
Secretary, described iñ 1845 as ‘‘odious, invidious and, obnoxious.’ There 
is no doubt that the opening of letters or telegrams, or the recording of tele- 
phone conversations, constitutes an invasion of privacy and an interference 
with the liberty of the subject. It follows that if the use of the power of 
interception is to be justified at all, and in a manner that will command sup- 
port, it must be shown to rest on considerations which. clearly outweigh the 
dangers to freedom, and it is reassuring to read the Committee’s finding that 
‘interception is highly seléctive and is used only where there is good reason 
to believe that a serious offence or security interest is involved. We are satis- 
fied that only the minimum number of people have access to intercepted mate- 
rial and that this number is very small.’’ The problém itself is by no means 
a novel one; the power to intercept letters under a warrant of the 
of State has been exercised from the earliest timea, and has been recognised 
by a succession of statutes covering the last 200 years or more. This power 
extends to telegrams, and probably to telephone communications, as well àl- 
though the latter question is not altogether free from doubt. The Committee 
are satisfied that interception has proved effective in the detection of major 
crimes, customs frauds-and dangers to the security’ of the State, and that the 
power has been used “‘with the greatest care and circumspection, under the 
strictest rules and safeguards, and never without the personal considered ap- 
proval of the Secretary of State.” On the question of the continuation of 
the power the Committee are equally specific: ‘‘The criminal and the wrong- 
doer should not be allowed to use services provided by the State for wrongful 
purposes quite unimpeded, and the Police, Customs, and the Security’ Service 
ought not to be deprived of an effective weapon in their efforts to preserve 
and maintain order for tha benefit of the community.” Some new conditions 
and safeguangs are, however, recemmended: thus, outstanding warrants should 
be reviewed not less than once a month, new warrants should be issued for a 
e defined period of validity only and should specify the name, address and tele- 
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phone number of the person who is subject te the warrant, each cancellation 
of a warramt should be reported by the issuing authority to the Home -Office,. 
and full records of all warrants should be kept by the Honfe Office. The 
Commjttee also recommend that in no circumstances should rial obtained 
by interception be made available to any body or person whateWer outside the 
Public Service. The Report is subject to a reservation by Mr. Gordon Walker 
as regards the issue of warrants in regard to the detection of crime.—L. J. 


Wat is Vacant POSSESSION f 

Tre question of what is vacant possession, which arose recently in Norwich 
Union Isfe Insurance Sooty v. Preston, ((1957] 2 All H.R. 428), is not so sim- 
ple as it might appear. Indeed the question has never really been answered, 
gave in a negative sense, for there is a number of examples of what is not 
vacant possession. A valuable investigation of the position was made in the 
judgment of Lord Greene, M.R., in Cumberland Consolidated Holdings, Lid. 
v. Ireland, ([1946] 1 All E.R. 284), which was applied in the Norwich Unton 
case. 

The dispute usually arises as between vendor and purchaser, or landlord 
and tenant. In the case under review a mortgagee was seeking to enforce an 
order for possession against an occupant. The editorial note to the report in 
the Cumberland Holdings case (supra) drew attention to the curious fact that 
‘vacant possession’’ has never been authoritatively defined. Perhaps the 
reason is now to be found in the judgment of Wynn-Parry J., in the Norwich 
Union case when he said that it was not a practicable policy in these days to 
remove furniture from a house. At one time distress for rent and eviction 
were often carried out by the landlord himself, acting without a Court order, 
and a person who found that he had not obtained actual and physical possess- 
ion might well have been expected to take the law into his own hands and 
‘remedy the matter. Yet, since the coming of the Rent Restrictions Act in 
particular, landlords and mortgagees are much leas willing to act without an 
order of the Court, and even then they prefer the Court bailiff to exec 

the order. . 

In Cumberland Consolidated Holdings, Lid. v. Ireland -the vendor had left 
a lot of rubbish in the cellars of a warehouse, which prevented the purchasers 
from using it for its intended purpose until they had removed it at a cost of 
£80. The purchasers brought an action to recover this sum as damages for 
breach of contract, in which ,they succeeded. The Court of Appeal took the 
view that while the rubbish was no part of the property sold, and thus was 
not covered by a clause in the contract referring to defects in the physical con- 
dition of the property, yet the vendor had failed to give vacant possession, 
because vacant possession included the right to unimpeded phystal enjoyment 
and the existence of a physical impediment was not consistent with that. Fur- 
thermore, and subject to the rule of de minemts, a vendor who left some of his 
own property in the premise on completion could not be said to give vacant 
possession since he was claiming a right to use the premises as a place of depo- 
sit for his own goods; if, on the other hand, he contended that he had aban- 
doned the goods before completion, then, as he was in the position of quasi- 
trustee of the property pending completion, he had committed a breach of 
trust, 

These principles were applied in the Norwich Union case, where the defend- 
ant-mortgagor, against whom an order for possession had been made, was 
evicted from the mortgaged premises, but refused to remove his furniture, con- 
tending that the order for possession was spent. The Court held that he had 
not given possession in compliance with the order since he had left some 
of his own property on the premises and was slaiming a right to us 
them ‘as a furniture store. Accordingly a further order was made directing 
the defendant to remove the furniture. Wynn-Parry J. said in the course 
of his Judgment that though the order actually directed the defendant to deli- 
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* ver up ‘‘possession’’ and not ‘‘yacant possession,’ it was easential to have re- 


gard to the common sense of the matter. Obviously the plaintiffs could not 


' deal with the *premises as they might wish if the premises were left full of 


furniture. â 

The interethg point brought out in the Cumberland Consolidated Holdings 
case is that vacant possession, and now seemingly possession, means not only the 
rights of possession in law but also possession in actual fact. The tendency has 
always been to treat possession as a legal right, hance the development of the intri- 
cate and firmly established doctrine of constructive possession. Yet it would 
follow from the two cases here discussed that ‘‘possession’’ is to be understood 
not so much as a legal right but as a physical fact, subject of course to the rule 
of de minimis. Does this make constructive possession, which obviously cannot 
involve actual physical possession, a separate legal conception? 

In the Cumberland Holdings case, the Court of Appeal appears to have ac- 
‘cepted that the vendor could claim to have abandoned the rubbish, but found 
that the abandonment would amount to a breach of trust. Suppose that in the 
Norwich Union case the defendant had claimed to have abandoned the furni- 
tare. Certainly the plaintiff-mortgagees might have taken him at his word 
and removed it, but the defendant would not. be in the position of a quasi- 
trustee; consequently, the mortgagees, in the absence of any contract with the 
defendant, would have had to find some other basis for their claim to be re- 
imbursed any expenses of removal. 

If the defendant had abandoned the furniture after the first order to deli- 
ver Up possession was made, no doubt that would amount to trespass. If, how- 
ever, he could establish that he had abandoned the furniture before the order 
was made, a very different problem which, one hopes, is purely academic, 
would arise. 

From all this the conclusion may be drawn that ‘‘vacant possession’’ com- 


prises possession of the premises free from any claim of right by the vendor , 


or a third party to disturb, and freedom from any physical impediment which 
might substantially interfere with enjoyment of the property. Lord Greene, 
M.R. stressed in the Cumberland Holdings case that the interference must be 
substantial. It is not clear, however, that the person giving vacant possession 
must ae all physical impediments, whether they are his own property or 
not.—L. J. 


"Tax Foururs of THE Bar 

Tos article might well have been called ‘‘The Plight of the Bar” but the 
more optimistic title is praferred. Å 

The bar, like the stage, has always been a precarious profession, and anyone 
looking for security and an assured income should think more than twice 
before joining an Inn of Court. However, if England is to continue to enjoy 
the services of competent barristers of integrity, the future must be scrutinised, 
and something must be done to ensure that he who labours in the law receives, 
by way of hire, a reward commensurate with the knowledge he possesses and 
the responsibilities which he must shoulder. At present, leading counsel for 
the defence in a murder trial receives from the State, where the case is ‘‘one of 
exceptional length or diffleulty,’’ for three days’ work in Court approximately 
£10 a day. This sum is not augmented for time spent in conference or in pre- 
paring the case; from it in a circuit case must be paid travelling and subsist- 
ence expenses. 

Of course there are some well remunerated and overworked barristers who 
merit their success to compensate for the many lean years preceding it, but 
the Inns of Court are peopled by far too many underworked, underpaid and 
peevish barristers, both leaders and juniors. What are the causes of this and 
what are the remedies? å : ; 

In the place, there are ‘‘too many barristers chasing too few briefs.” 
The remedy for this is to restrict the entry into the profession, as is done in the 
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world of ‘medicine. One obvious way to do this, apart from direct action by” 
the Benchers limiting the number of students accepted each year, is to make, 
= qualification ‘‘barrister-at-law’’ much harder to obtain. It*ought to result 

a period of full-time study and training, and should ngt be something 
aan a civil servant, or a doctor, or a policeman, can zain ah an added em- 
bellishment to his status by working hard in his spare time. All circuits now 
happily insist on a pupillage in chambers, but this is not a requirement of the 
Inns of Court, and a barrister can ply for hire by the unsuspecting public 
without ever having been inside a Court of law. The Inns of Court have to 
be financed, and they rely to some extent on the fees paid by students. If 
this financial aspect remains predominant, it might be necessary to institute two 
species or grades of barristers, the first those who have passed the bar examina- 
tions but who have not received from their Inns of Court a licence to practise 
in the English Courts. In this category one might well find colonial students 
and English students who have no intention of practising but require a theo- , 
retical knowledge of law for their work. I would rather see such studenta 
catered for by the universities, but if membership of an Inn of Court is deemed 
necessary, this seams the only solution. In the second category of barristers 
one would find those who really mean to make the practice of the law in 
England their only profession. After passing the Bar Finals they would be 
required to read in mbers for at least a year. Upon receiving a favourable 
report from the pupil-master, the Benchers would give the young barrister a 
provisional licence to practise in the Courts. He would not be disfigured by 
an L plate on the back of his gown, and to all intents and purposes would be a 
practising barrister. After a specifled period he would apply to his Benchers 
for a full licence to practise, accompanying his application by a testimonial 
from Judges before whom he had practised. It would be necessary to ensure 
that a reasonable number of briefs were made available so that novices could 
show their paces and proceed to full graduation; for those practising at the 
criminal bar, for example, this would be done by allocation of poor prisoners’ 
defences and Court prosecutions. After graduation a licence to practise would 
not be revoked except for unprofessional conduct. . 


For a majority of young barristers, particularly those with no influence, 
progress is slow. The affiuent parent is becoming an anachronism; the cost 
of living rises; lecturing and legal journalism help to avoid making & loss 
bat hardly provide a living. This very slowness of progress even for the able 
encourages the incompetent to stay on year afte? year at the bar. ‘‘Hope 
springs eternal in the human breast,’’ and who is to tell them that their talents 
lie in other fieldst The chambers system, attractive but unbusinesslike, needs 
reform. With the rising cost of running chambers small units of, say, four 

are uneconomic and this leads to a lack of stability It is bad for 

a young barrister to have to shift from pillar to post. It is bad for a clerk 
fo foal that Were is a6 stability in the team which he is steering. The Bar 
Council has said that if a group of barristers will put forward a specific scheme 
for a partnership among themselves, it will be considered by the council. One 
hopes that such a proposal will emerge and that the instigators will reap the 
reward of their enterprise, but the difficulties at the outset are many. The 
problem is not so much how to carry on such a partnership when ‘it has been 
formed, but how to find the right combination of people and circumstances 
to start the ball rolling. A partnership could only emerge today in prosperous 
chambers where one or more barristers are doing a very substantial practice; 
one cannot share an income which is really only appropriate to one. In the 
ideal partnership the young barrister would be agsured of a modest income 
from the moment of entry into chambers; in return he would have to enter 
into the partnership agreement for a number of years and pool all his own 
earnings, even in a lucky year when they might exceed his stipulaged drawings. 
The senior barrister would not suffer to any extent in his pocket, aa the surtax 
position would be eased for him and continuity of devilling assured. The suc- 
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* cess of such a partnership wouldsbe much more probable if work coufd be more 
freely handed on from‘ one counsel to another, but in the absence of fusion 


this presents a’diffculty. . 

The op of fusion are many—whether from innate conservatigm* or 
self-interest I Have never felt sure. To the beginner, however, it offers a sure 
hope of salvation in that it would make partnerships workable. To depend 
solely upon litigation, even in these days of legal aid, is to have all one’s 
very easily breakable eggs in a rather ancient basket—the bottom is liable to 
drop out at'any moment. With fusion the lean years of litigation would be 
offset by the fat years of conveyancing and a reasonable income assured to 
the partnership. There would still be specialisation within the partnership. 


. A. would be the advocate, B. the conveyancer, C. the preparer of cases in their 


initial stages, and so forth. Where there was no specialist within the firm, 
e.g. in tax matters or patent matters, another firm would be briefed or con- 
sulted. In a year of slump in litigation, the advocate partner would still’ be 
able to draw his agreed proportion of the firm’s takings. It works in other 
countries, why not in Hngland! I cannot help feeling that the visiting Ame 
rican lawyer who said to me: ‘‘Wouldn’t it be a good idea to share your cham- 
bers with a solicitor? I guess that would sure be a good way of getting work’’ 
(to' which remark I replied with suitable horror) had pointed the way to the 
salvation of the bar of Hngland. 

Retirement does not take ‘place at the bar to any extent; there is no asset 
to dispose of upon retirement or upon the opset of ill-health, and many die in 
harnes, not from choice but from economic pressure. The Finance Act of 
1956 -has done a good deal to cure: this evil so far as those now beginning in 
practice are concerned, but is of little avail to the middle-aged and none to 
the elderly. County Court judgeships and stipendiary magistracies, which it 
was once fashionable to despise, are now much sought after because of the 
pension rights which they carry, but these can only cater for the lucky few. 
Some drastic reform is*necessary to improve the lot of the barrister qua prac- 
tising barrister; partnerships and/or fusion would do something to ease the 
preasyre of work upon the successful barrister and release work for: the eager 
youngster. 

One may a why the bar continues to attract recruits in such numbers, 
although the subsequent drift away from practice due to frustration and dis- 
appointment is very marked. It-ig not that-every new student sees himself in 
the ermine. To the genuire advocate it is tha work itself that interests and 
attracts and seems to give-scope for ability. I should like to see such men 
and women get a square deal, and with this end in view I have tried to diag- 
nose the present ills and suggest possible cures before it is too late. This is a 
provocative article: it is meant to be, and I should be very happy if it initiated 


a flood of actin A G DSa ‘that it also provoked thought followed by 


disinterested action.—A m L.T. 


` 


Furry Yours or Harasvar | 


THursapay, November 14, 1907, is a date unrecorded in any legal history, yet 
it saw an-event-which had a revolutionary effect upon the legal profession. 
On that day was publiahd the first volume of the first edition of The Laws of 
England, under the general editorship of the eighty-two-year-old Earl of Hals- 
bury, thrice Lord High Chancellor. 

The name ‘‘Halsbury’’ connoted then ihe great lawyer, already a legend. 
From that date it meant also the work to which he gave his name and to whose 
genesis he contributed his wisdom and knowledge. Today the name ‘‘Hals- 
bury’’ is recognised throughout the English-speaking world as a respected 
eaihority on.the.whole ‘law of Epgland. 

In 1907 nfen who ate now passing into legal history dominated the legal 


e scene. Lord Loreburn ‘was Lord ‘High Chancellor, Lord Alverstone was Lord 
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Chief Justice, ald Sir H. H. Cozens-Hardy was Master of th8 Rolls. Contri-°® 
butors to the first edition included’ Sir Edward Careon (titles Bonds and Clubs 
and Sheriffs and Bowiffs), Sir Edward Clarke (Eztradstion),. Lord Haldane 
(Royal Fores). Sir Rufus Isaacs. (Stock Exchange), and ‘Jobn Simon 
(Trate and Trade .Unions). 

Looking back now from the golden jubiles of Halsbury it is difficult to rea- 
lise the conditions under which lawyers then practised. ‘At that time their 
libraries comprised law reports and individual text-books, but no legal ency- 
clopmdias, apart from Forms and. Precedents of which publication had just 
begun. The solicitor faced with a legal problem of any magnitude at all was 
by circumstances compelled to send the papers to counsel who, in turn, had 
no alternative but to study the multitude of available text-books and browse 


amongst the reports arid statutes. Every legal problem, in fact, involved a | 


great deal of complex research. 


With the publication of, Halsbury all this was changed. As the volumes | 


appeared, one by one, on the aolicitor’s shelves, he found that he had now 'a 
key to the whole breadth of the law within the confines of a single work. Each 
proposition of law was digested and recorded, the authorities collected, and 
mdices and cross-references supplied. A question which had hitherto involved 
hours of patient research on the part of counsel could now be answered in very 
much shorter time at the solicitor’s desk. Even im the case of involved points 
incapable of positive answer it became possible to start the necessary research 
armed with a list of authorities and pointers. 

Halsbury has thus had a fundamental effect upon the speed and ability of 
solicitors to solve their clients’ problems, and whilst it has somewhat reduced 
the volme of opinion work it has made easier the work which must continue 
to be referred to counsel. . 

Lawyers were profoundly interested in the new venture, and asked them- 
salves whether Halsbury was to be the prototype of a further attempt to codify 
English law. In 1866 a Commission had sat to consides the possibility of pre- 
paring a digest of the law, of ‘‘axhibiting in a compendious and classical form 
the law as embodied in Judicial decisions.” The Commission recommended 
a digest of definite propositions arranged under titles, with references and 
cxamples, but nothing came of it. 

The Journal said that Halsbury Gites a revival of interest in the great 
scheme of codification which was the dream of leading lawyers and publicists 
of the last generation, and it establishes by concmete evidence the possibility 
of an English Code.’ ‘‘It is the sort of project,” observed the Dely Chroni- 
cle, ‘‘that the State might be expected to undertake. But no Government in 
this country has shown, or is likely to show, much zeal for such 8 project. 
Where the State hesitates private enterprise ham stepped boldly in.’ 

Of course the-more conservative elements of.the profession were’less enthu- 
giastic. ‘‘I don’t think,’’ a cautious barrister told a reporter, ‘‘that the work 
ean abolish certain text-books on important and thorny subjects.’ A north- 
country solicitor who had been invited to subscribe was more forthright. ‘‘I 
beg to inform you,” ran his curious warning to the publishers, ‘‘that if any 
more of these letters are sent to me or my wife I shall give up taking The Times 
newspaper.’ 

Halsbury’s Laws bas naturally grown. in gizo. When the first edition was 
announced it was expected to extend to twenty volumes; in fact it comprised 
. thirty-one. The second edition, published between 1931 and 1942 under the 
editorship of Viscount Hailsham, added six volumes, and the third edition. 
which began to appear in 1952 under the guidance of Viscount Simonds, will 
occupy forty-two volumes. 

The changes in the list of titles -into which the work ig divided in each edi- 
_ tion mirrors. the continually shifting pattern of Iffe to which the law must 

mould itself. The first edition -title Dependencies, Colomes and Hish Posses- 
stons. became, in the second edition,-Donrinions, Colones, Posgésstine, Protecto- . 
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"rates, and Mandated Territories, and is now simply Commonweal and De- 
pendentes. There was no separate title Divorce in the first edjtion. The 

Edwardian flawour of Electric Lighting and Power sparked off the modern 

title Hlectriow Income Tax has added to it ominously the Profs Taz, and 
' enjoys a volum MY to iteelt New giants will arise from the law of the Welfare 
State: National Assistance replaces Poor Law; new titles on the National 
Health Service and National Insurance absorb vast flelds of legislative activity. 
Town and Country Planning appeared for the first time in the second edition; 
Workmon’s Compensation was born and died there, Telegraphs and Tels- 
phones is to have Wireless added to it. Aircraft, which in the. first edition 
wus afforded a page and a half of the title Street and Aerial Traffic, now boasts 
243 pages and a title of its own. 

The lawyer does not usually like deen Pat an occasional boggling of the 
imagination is a stimulating experience. he surveys the volumes of the 
third edition on his shelves he may care to know that, when it is completed, 
he will have 25 million words covering 38,000 pages printed with 150 tons of 
type. If he has time to read a novel a week (which is unlikely) he could 
change over to Halsbury and read it comfortably m a year. 

Whilst it is, of course, designed primarily for English use, the third edition 
of Halsbury is converted for use in Australia, Canada and New Zealand. 
Every fifth volume is followed by a converter volume which contains, in the 
form of a supplement, a note of all the changes necessary to adapt the contents 
of the preceding five volumes for use in Australia or Canada, as the case may 
be; and a similar system is operated for New Zealand subscribers. But even 
in ita English form the work is used as a persuasive authority m Courts 
wherever the English common law has taken root. 

Upon this anniversary one looks instinctively forward to Halsbury’s cente- 
nary. What will Halsbury be like in the year 2007? What form will it take: 
paperback, magnetic tape or micro-card? What new titles will it contam: 
Atomic Power and Transport? Robots and Automation? Rockets and Space 
Navigation? What law will be administered and practised by our grand- 
children and great-grandchildren? One thing is certain, at least: Halsbury’s 
Laws"of England, which has survived and adapted itself to fifty tempestuous 
years of upheaval and change, will still be there to assist and guide them.—ZLD. J. 


! _ REVIEWS 


~ , 

The Law and Practice of Income Tax. Vols. I & UW. By Sir Jamsueps KANGA, 
KT., M.A., LLB., and N. A. PaLKHIVALA, M.A., LLB., Advocate, Supreme Court 
of India. Bompay: N. M Tripathi Private Ltd., Princess Street. Fourth 
Edition. 1958. Roy 8vo. Pages oxxrv-+987+-vn-+524. Price Rs. 47.50. 


WE heartily welcome a new edition of this monumental commentary on the 
Income-Tax Act. In reviewing the earlier editions we have bestowed unstinted 
praise on the great excellence with which the learned authors have carried out 
their scheme in explaining the rason d’etre of every complicated provision of 
the Act. This legislation is making inroads on the private property of 
individuals and public property of Companies. No one had the courage or 
boldness to point out, in unmistakable terms, the oppressive nature of the bur- 
den imposed by several recent Acts dealing with matters of finance, public or 
private. The scathing criticism made by the learned authors in the preface is 
most apt and apposite. Whether it is a sound financial policy to throttle the 
present generation for the ultimate benefit of the next, requires deep and 
ecgent considerations, The general criticism made by the learned authors regard- 
ing the present day financial status of individuals should be an eye-opener to 
every legialator who considers thg real happiness of the people as of paramount - 
importance. * We fully agree with them when they say: ‘‘This regimenta- 
tign of-the nation’s life by means of taxing statutes is only’ one phase of the 
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stifling governmental control with which modern Indian leg&lation is satu- * 


rated and dripping. The State is too much With us. Mr. Justice Brandeis 
observed that the most comprehensive of rights and the right most valued by 
civilised men which the citizen has as against the Government ip ‘the right to 
be let*alone’. Taxation laws have joined multitudinous other Jaws in corrod- 
ing that right. Since this corrosion is effected in the name of social justice, it 
may not be out of place to quote from the same Judge whose whole life and work 
were decided to the cause of social justice ‘‘Eixperience should teach us to 
be most on our guard to protect liberty when the Government’s purpose are 
beneficent. Men born to freedom are naturally alert to repel invasion of their 
liberty by evil-minded rulers. The greatest dangers to liberty lurk in insidious 
encroachment by men of zeal, well-meaning but without understanding.”’ 

This edition has undergone a thorough and complete revision in the light of 
changes made by legislation and elucidation made by judicial pronouncements. 
This is a most athoritative and comprehensive commentary explaining the in- 
tricate and complex provisions of the Act with great clarity and precision. 
Those who have to delve into the mysteries of this enactment will find this com- 
mentary extremely serviceable, 


Law and Practice of Banking. By S. R. Davar, u.t.c., Barrister-at-Law, Ad- 
vocate (O.8.). Bompay: The Progressive Corporation (Private) Ltd.. 51 
Mahatma Gandhi Road. Eighth Edition. 1958. Demi 8 vo. Pages 
xxiv-+-587-+coumr. Price Rs. 13.50. 


Tus edition has been thoroughly revised and several portions of the book have 
been rewritten and enlarged. Changes made in the Banking law and Practice 
have been carefully noted and the case law has been scrupulously brought up to 
date. The chapter on banker’s security for. advances has been re-modelled and 
the status of Co-operative banks has been discussed in greater detail. The 
State Bank of India Act has been included in the Appendix. This book has 
been recognised as a taxt book by the Indian Institute of Bankers and by 
several universities in India for their examinations. Bankers and business- 
men will find it very serviceable, and students of commerce will find it a highly 
instructive text book that has no rival. 


Principles of Criminology, Criminal Law and Investigation. By R. DEB, B.A., 
B.L., Chief Law Instructor, Central Training College. Canourra: S.C. Sarkar 
& Sons (Private) Ltd., 1-C., College Square. 1957. Demi 8vo. Pages xiv 
+ 518. Price Rs. 18. 


Tue nucleus of this book was formed when the learned author was giving a 
series of lectures on Criminology and Criminal Investigation to the officers of the 
Indian Police Service who were undergoing training at the Central Police Train- 
ing College, Abu, in 1952. The anthor has attempted to cover both the scienti- 
fic and legal aspects of criminal investigation. It is shown how various branches 
of science can give aid in investigation of crime. Considerable emphasis has been 
laid on the subject of examination of witnesses and suspects, and an attempt 
has been made to focus attention on the common legal defects that are 
committed in the course of investigation and prosecution of various offences. 
All points discussed in the book have been supported by authoritative 
judicial pronouncements. Interesting cases, both Indian and English, have 
been carefully referred to. Under each chapter a bibliography has been 
given with a view to give a reader all references he might require to make a 
detailed study of the subject. The learned author deserves praise for bringing 
out this book when the demand for cleaner and more scientific method of in- 
vestigation is greater than ever. He has given concrefe and practical suggestion 
in matters of investigation, and has put great ‘emphasis on circumstantial evi- 
dence. This is a very informative and useful vats msoum to every ome con- 


T 


$ ; i 
` 80 Se THE BOMBAY [AW REPORTER. D ) [VOL Lx. 


° nected. with the’ investigation of eriminal offences and ‘application ob principles 
of criminal law. °° s, 


7° 


`" Public Law Probléms in India. By Lawraxoa F. Kes. CALIFORNIA : School’. 


of Law, Stabford University. 1957. Demi 8 vo. Pages “xi+194. e 


' Tas is a Report of the proceedings of a Conference held at: the Stanford 
Law School from July 15.to August 16, 1957. The Conference was held by a 
group of-five ‘Indian and four American lawyers. Its object was to make an 
inventory'and evalpation of research programmes concerning Indian public-law 
problems'-with particular emphasis on those problems to which American ex- 
perience could usefully be applied. The Stanford Law School received the 
aid of the Ford Foundation which provided a grant to make possible the hold- 
ing of the Oonference and the publication | of its, proceedings in the form of - 
the present Report. Legal research is contemplated by the newly established 
Indian Law Institute. The Conference accomplished some of. the spade-work 
pre-requisite : to establishing an agenda of jegal research projects. The object 
of the Institute is to make a ‘comparative study of Constitutional Daw and 
Administrative Law. Papers on essential topics were. prepared by the learned 
‘participants and discussed by the Conference and they are published in this 

' Report, which will be circulated amongst interested "lawyers and . Institutions 
in India, the United States and other interested countries. This collection of 
papers will supply a basis for discussion by a larger-scale planning conference 
to be convened in India.. The articles in this Report cover many of the cur- 
rent public law problems of India. 


Reports of Fating Arbviral Awards. Vou. VIL Unrrap NATIONS, 
„ Demi 8 vo. Pages xi-+404. Price $ 4.50. . 


. THa present volume contains decisions of International Claims Commissions 
started with volume IV. ' This: volume contains a broad selection of. decisions 
given by the Mixed Claims ‘Commission, United States-Germany. Thé.mode of 
presentation in this volume is the same as that used in volumes IV to VI. 
Each award is captioned under the name of the individual claimant and the 
respondent governments. Notation is made of the date of the award. A head- 
note is given in each case to facilitate reference. This volume is prepared 
by the ce of Legal Affairs of the Secretariat of the United Nations. Stu- 
dents of International Law will find it very serviceable. 


Shorter Constitution of Indi By Durea Das Baso. Caroorra: 8. C. Sarkar 


& Sons (Private) Ltd, 1-C, College Square. 1958. Demi 8 vo. Pages 
1-+8624. Price Rs. 20. 


Tems book ig mtended to serve as a useful guide to busy practitioners. It 


n l is intended to serve'as a supplement to the learned author’s Commentary on 


the Constitution of India as it' embodies the cases decided since ita publication 
down to the end of 1957. The changes made -by recent case law have been 
carefully pointed ont. The numerous changes made by the Constitution 
(Seventh: Amendmeht): Act, 1956, have been fully explained. Any one dealing 
with ‘the problems ‘of the Indian Aa will find this book very 
enlightening. 


The Subjeot-Noied Indes of ‘Cases Fon TtL: By R. N. Ives. MADRAS: 
nae Madras Law Journal Office. 1957. Third Edition. Roy. 8 vo. Pages 
- 2957 to 5008. n 


" Wa are glad to receive the third and last volume of this work which is very 
useful tothe’ profession. The, cases in’ this volume have been noted upto the 
end of 1952 and: it ‘ig pro ésed to issue supplements from time to time to bring 
the’ work upto dáte: Bvéty lay library must possess these three volumes which 
a na “lawyers in their everyday practice, 
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HISTORY OF THE HINDU CODE. 
| Part I. 


THe process of codifying the law. relating to Hindus hag been before the 
Central Legislature since 1939. A Bill was introduced first by Shri A. C. Dutt, 
a non-official member, in the Central Legislative Assembly on February 18, 
1939, to amend the Hindn Women’s Rights to Property Act of 1937, with a 
view to give a share to the daughters in the property of the deceased ‘parents. 
This Bill was circulated for the purpose of eliciting publie opinion thereon. On 
November 22, 1940, Shri Dutt moved that this Bill should be referred to a 
Select Committee. The then Government, at the.time of that motion, gave an 
leary to appoint a Committee of eminent Hindu lawyers to advise them 

how the existing legislation regarding succession under Hindu law should 
be clarified. 

The Government of India, in pursuance of that undertaking, appointed a 
Hindu Law Committee, on January 25, 1941, with Sir B. N. Rau as the Chair- 
man, and Shri V. V. Joshi, Sir Dwarkaprasad Mitra and several others as 
Members of the Committee. The Committee made a detailed examination of 
the subject after eliciting public opinion by issuing a quegtionnaire. The terms 
of reference of the Committee were: 

(a) to examine the Hindu Women’s Rights to Property Act, 1987, and to suggest such 
amendments to the Act as would (1) resolve the doubt felt as to construction of* that 
Act; (2) clarify the nature of the right conferred by the Act upon the widow; and (3) 
remove any injustice that may have been done by the Act.to the daughter; and 

(b) to examine and advise upon (1) the Law of Inheritance Bill and (2) the Hindu 
Women's Rights to Separate Residence and Maintenance Rjil. 

In June 1941 the Committee submitted a Report unanimously resommend- 
ing that the Hindu law should be codified in successive stages, beginning with 
the law of Succession, to be followed by the law of Marriage. 

The report had a favourable reception and the recommendations contained 
in it were accepted by the Central Government. Accordingly, the Committee 
proceeded to draft a Bill on the Hindu Law of Intestate Succession, as the 
first part of the contemplated Code. They hegan by preparing four Memoranda 
on the subject, which were then circulated for criticism to prominent lawyers 
and other interested persons throughout India. The memoranda had beén in 
circulation since August, 1941. In the light of the criticism received, the Com- 
mittee prepared a revised draft Bill on Hindu Succession. 

Based on the revised draft Bills prepared by the Rau Committee on the 
topics of Hindu Succession and Marriage, and in the light of the modifications 
suggested by various critics on those revised draft Bills, the Government of 
India introduced on 
A 3th May, 19€. 


Carette of India, Part V, Bill No. 26° of 1942 (dated May 27, 1942), pages 85 to 113. 


Statement of Objects and Reasons at page %. 
Name of the Bill: peer On a ene ee eee 
Succession. | 
B th May, 1942. 
Gazette of India, Part V, Bill No. 27 of 1942 (dated May 21, 1942), pages 114 to 124 


\ 


_ Law which should be complete as far as possible. The Rau Committee pre-. 
` nion thereon. The Committee visited important cities in India and heard the 


y : è i | =e) 
f > J ) 
82 . THE BOMBA O 
,6 b + 
Statement of Objects and Reesorls at page 121. 
Name of the Bill: es ie eae 


Both the er were introduced in the Assembly on March 2, 1943. 


[VoL LX. 


The Intestate fuccession Bill was referred to a Joint Select Committee of the 


-~ two Houses on 24, 1948, the Council of States passing a Resolution for 
19438. 


the purpose on August 5, 

The Select Committee of the Hindn Intestate Succession Bill No. 26 of 1942 
submitted its Report to thé Legislative Assembly on November 8, 1948. The 
Select Committee Report was published on November 18, 1943 (Gazette of 
India, Part V, pages 183 to 217). 


On November 17, 1943, the Government Daaa moved that the Bill ag 


` amended by the Select Committee be circulated for eliciting opinion in view 


of the recommendation of the Select Committee that ‘‘steps should be taken 


to resuscitate the Hindu Law Committee. and to encourage the formulation of 


the remaining part of the projected Code.” 


By the Resolution dated January 20, 1944, the Government of India revived 
the Hindu Law Committee for the purpose of formulating a Code of Hindu 


pared a tentative draft Hindu Oode and published it for eliciting publie opi- 


views of representative persons and associations. Arrangements were also made 


through the various Provincial Governments to publish translations of the ten- 


tative draft im their regional languages, After nearly 3 years of deliberations 
and, in view of the criticisms and suggestions received on the first tentative 
draft, the Rau Committee made necessary changes in the original first tente- 
tive draft and prepared a second final draft Hindu Code, which was presented 


"along with their Report on February 21, 1947, to the Government of India. 


The Government of India, thereafter, introduced in the Legislative ‘Assembly 
on April 11, 1947, a Hindu Code Bill based on the Rau Committee final draft 
Hindu Code.’ It was published on April 14, 1947, in the Gazette of India, Part 
- pages 378 to 410 as Bill No. 42 of 1947. Statement of Objects and Reasons, 

age 409. - Name of the Bill: A Bill to Amend and Codify certain Branches 
of th the Hindu Law. 


This Bill was circulated by an Hixecutive Order.’ The Bill did not lapse, .but 
was continued in the Constituent Assembly (Legislative). The Bill was refer- 
red to a Select Committee*of the Constituent Assembly (Legislative) on April 
9, 1948, Who presented their Report on August 12,' 1948. The Select Com- 


mittee report was published on August 21, 1948, in the Gazette of India, Part 


V, pages 489 to 550. 


Prolonged debates on the Select Committee Report took. place in the Consti- - 


tuent Assembly (Legislative). Finally on December, 19, 1949, the House for- 
mally adopted the Motion that the Bill as'referred to by the Select Committee 
be taken into consideration. The Hindu Code Bill remained for consideration 
before the Constituent Assembly (Legislative) and the provisional Parliament 
till September 1951. But the Bill could not be passed before the dissolution 
of that provisional Parliament. 


When the first Parliament was elected in. 1952 for the first time under the 
Constitution, the matter of the.Hindu Code Bill was again taken up. In view 
of the fact that considerable time would be required for the p of the whole 
Hindu Code, it was thought desirable that it would be better to split the Hindu 


Code Bill into certain parts and place each part separately before the Parliament.: 


It may be mentioned that when the Hindu Code Bill. was debated before’ the 
provisional Parliament, it was argued by many prominent members in the 
Ruling Congreas Party amd the opponents “of the Code that in respect of such 
a revolutiomary measure of soci&l reform, vitally affecting the religion, culture 
and traditions of the Hindus, who formed the bulk of the population, the pro- 
visional Parliament had no mandate.to pass such ‘a Bill in the absence of a 
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Referandum or. approval by the majority of the tpeople. When tho Provisjonal 
Parliament was dissolved, at the time of the election of the first new Par- 


Fe under the Constitution, Pandit Nehru, as the leader of ‘the Congress: 


eee oe ee ee ee that ?f returned to 
elle ey would enact the Hindu Code Bill. The Congress Party, after its 
return to power in the elections of 1952, has introduced and passed four sepa- 
rate pieces of legislation relating to various topics of Hindu Code. The fol- 
lowing is a short reference to those four pieces of Hindu Code passed sepa- 
rately by the newly elected Parliament after 1952. 


Part IL 
Teas Hipo Marriage Act No. XXV or 1955. 


“A” Bill No. T of 1952. 
Introduced in the Council of States on December 11, 1952. 
Published on December 11, 1952, In the Gazette of India Extraordinary, Part H, 
Section 2. Pages 57-69. 
Note from clauses at page 67. ° 
Statement of Objects and Reasons at pege 67. 
“B” Report of the Select Committee. 
Presented to the Rajya Sabha on November 26, 1954. 
Published on December 4, 1954, m the Gazette of India Extraordinary, Didi 
Section 2. Pages 675-728. 
“C” Hindu Marriage Act XXV of 1955. 
Came into force from May 18, 1955. 


Ter Hinpu Svooresion Act No. XXX or 1956. 


“A” Bill No. 13 of 1954. 
Published on May 26, 1954, in the Gazette of India Extraordinary, Part I, Section 2. 
Pages 339-359. ° 
Statement of Objects and Reasons at page 352, 
Notes from clauses at page 352. 

“B” Report of the Select Committee. 
Presented to the Rajya Sabha an September 19, 1955. 
Published on September 21, 1855, in the Gazette of Indie Extraordinary, Part I, 
Section 2. Pages 365-409. | 

“C” Hindu Succession Act No. XXX of 1956. > 
Came into force on June 17, 1936. è 


Tam Hoypu Mrvorrry anp GUARDIANSHIP Aor No. XXXII or 1956. 


“A” Bul No. 8 of 1953. E 
Published on April 9, 1953, in the Gazette of India Extraordinary, Part IL Section 2 
Pages 195-199. 
Statement of Objects and Reasons at page 198. 
Notes on clauses at pages 199-200. 
“B” Report of the Select Committee. 
Presented to the Rajya Sabha on March 16, 1955. 
Published on March 16, 1955, In the Gazette of India Extraordinary. Pages 87-10L 
“C” Hindu Guardianship and Minority Act No. XXXII of 1956. 
Came into force on August 27, 1956. 


Toe Hinpu ADOPTION AnD Maryrenanos Act No, LXXVII or 1956. 


“A” Bill No, 17 of 1956. 
Introduced in the Rajya Sabha an August 28, 1956. 
Published on August 23, 1958, in the Gazette of India Extraordinary, Part I 
Section 2. Pages 739 to 749. ° 
Statement of Objects and Reasons at page 749. * e 
“B” Report of the Select Committee. 
Presented to the Rajya Sabha on November 19, 1858. 


3 
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Published in the Gazette cf Madia Extraordinary, Part I, Section 2 Pages 887 to 
906. e 

“C” The Hindu Adoption and Maintenance Act No. LXXVII of 1986. 
Came intof force from December 21, 1954, or 


HawenpDra K. SHAH. 
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E ADMINISTRATIVE TRIBUNALS. ARS 


THe recent announcement that the Government of India have under cons- 
deration a proposal to set up Administrative Tribunals in different States as 
Central Government Agencies to decide revenue disputes and matters relating 
to conditions of service and discipline of Government employees, has necessarily 
agitated the public mind as to the scope of and desirability of Administrative 
Tribunals in India. Such Tribunals are intended to decide more effectively 
and speedily disputes relating to administrative powers, including tax laws, 
ousting generally the jurisdiction of the ordinary Courts of the land. This 
a involve an amendment to the Constitution so as to bar High Courts from 

san haeee| their power under arts. 226 and 227 relating to powers of issuing 

writs and superintendence over all Courts. Tribunals are expected to be 
manned by experienced administrative and judicial officers. In respect of 
Tribunals appointed to consider disciplinary action against Government em- 
ployees, disputes regarding their pay. emoluments etc., an appeal is said to be 
contemplated only to the Government which will be by an Advisory Board. The 
jurisdiction of the civil Court and the High Court will be wholly shut out in 
such cases. There is, however, a suggestion that appeals from these Tribunals 
may be allowed on points of law to the High Courts. An alternative possibility 
js that a Supreme Administrative Tribunal may be set up with appellate Juris- 
diction over all Tribunals against which there may be a last appeal on points 
of law to the Supreme Court. The Government have in mind the example of 
Drot Administratif of France, the home of Administrative Law. The Gov- 
ernment are said to have felt the need for such a change on account of nume- 
rous writ petitions in respect of tax laws stich as Income-tax, Sales-tax, ete., 
necessitating undue delay, hampering the process of revenue administration. 
May be the Government have felt it irksome to face inconvenient decisions from 
High Courts upsetting the mode of their administering tax laws or Service 
Regulatidh Rules. 

The whole scope of the contemplated Administrative Tribunals is not yet 
made clear by the Government. <A reference on the subject appears to havea 
been made toethe Law Commission. Public opinion has not been sought at all 
on this very important departure from judicial administration to a a- 
tive dispensation. The question is of paramount significance to the nation at 
large, to the rights of citizens of our land, and to the future of our Courts of 
justice which have stood the test of time and whose functioning after the Re- 
public of India came into being, has invoked the respect and admiration of 
eminent jurists, publicists and informed world public opinion. 

It is our present purpose, therefore, to examine the desirability of copying 


the French example in Administrative Tribunals and weigh the pros and cons ’ 


of the matter. The most virulent opponent of Administrative Tribunals was 
Prof. Dicey whose concept of the Rule of Law held the field in English Juris- 
prudence all mara though complexities of modern life necessitated Adminis- 
trative Law by delegated legislations, Prof. Dicey, though he realised that all 
lawful authority within the State is legal authority, relied only on one organ, 
that is the ordinary Courts of law, to-restrain the illegal excesses of the other. 
the Administration. Thik implied that the liberty of action of the individual 
in a Staté is conditioned by the regular rules of law which the Court will 
apply. This excluded arbitrary interference by Government whose officers are 
liable as any other private jndividuala for criminal acts and civil wrongs such 
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as breached of contract or torts. The Court of redress in all fuk cases was the ` 
ordinary Ceurt and not the special Administrative Tribunal as was the case 
in France. Of course, Prof. Dicey never foresaw that Governmental and social 
life in the country will increase in volume and directions necessitating Tribu- 
nals and delegated legislation. Social legislations in the intetest of health, 
safety and general welfare of the community do call for a new technique of 
adjudicating in public health, housing, etc. Problems of labour called for the 
introduction of a body such ag the Unemployment Insurance Tribunal which 
had to be manned by representatives of workers and employers. Administra- 
tive authorities began to lay down their own rules and regulations to meet new 
situations under the powers they derived by delegated legislation. Subordinate 
legislation became the order of the day. As an instance the English Road 
Trafe Act, 1930, gave authority to the Minister of Transport to make r 

tions on the principles laid down by the Parliament. The Income-Tax 
missioner under the Income-Tax Act, 1918, had similar delegated powers. The 
House of Lords upheld departmental ee in the famous Arlidge case 
(Local Government Board v. Arlstdge'), and commended extra-judicial de- 
cisions by a local authority acting under the Housing Act, 1909. 

The attitude of the public in England to Administrative Law can be sum- 
marised thus. The owner of property affected by the State Regulations re- 
sented the administration of the law by a department of the Central Govern- 
ment instead of the ordinary Court of the land. The official was not only too 
remote and unknown but was tied down by certain regulations which prevented 
a spirit of give and take by the rival parties. The elasticity in dealing between 
individuals cannot at all be imported into relations between an individual and 
the State. Thus compiomises which are feasible in the ordinary Courts of 
law are not feasible in departmental administration of Administrative Law. 
The inefficiency, want of knowledge and an anti-judicial poise in these authori- 
ties is another set-back. The relationship between the administrative Judge 
and the public individual cannot be easily free from bias. The former’s rigid 
attachment to truly administrative needs may warp his judgment as to the 
rights of the individual under the law of the land In a Welfare State it is 
essential to preserve the liberty of person and of opinion. The dangefs of 
rigidity, authoritativeness and arbitrariness on the part of administrators 
have necessarily to be saf Ae ee yee WAeO DE eee ann 
comment on Dicey’s Law of the Constitution: 

E aes tlia qublicerietatbvare: uot. Vase E A TE A E EEO 
property as the price of state regulation of social and economic life for benewolent ends. 
They are infinitely greater and serve to unite persons of widely different political out- 
look, who though not for the same reasons are anxious to preserve those liberties which 
the Common Law has hitherto championed without menace from the Parliament.” 

There have been from time to time scathing criticism of these Administrative 
Tribunals. Lord Hewart’s scathing criticism of this in his classical work ‘‘The 
New Despotism’’ throws a flood of light on delegated legislation and Adminis- 
trative Tribunals. He called it in one trenchant phrase ‘administrative law- 
leasness’. Commenting on Indian conditions after she became a republic, a 
senior statesman and eminent lawyer, Dr. C. P. Ramaswamy Ayyar, put it 
poignantly 

“Whereas in India of to-day the Legislature is really dominated by a single party 
and where the prees is not functioning fully as the fourth estate of the realm, the exe- 
cutive must be kept in bounds until the opposition grows into a conscience of its own. 
Authority has tended to give the executive a taste for blanket powers which it is almost 
impossible to contest in a Court of Law. The last of our defences, the judiciary, is being 
rendered less effective by reason of the drafting of our laws which makes it almost im- 
possible for the actions of the executive to be questioned.” 


The jurisdiction of Courts is sought to be takep out “by administrative finality 


or by constitution of Special Tribunals. 
1 [1015] 4.0. 120, 
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. Commarrie: oF Sm OLIVER FRaves ' : 


It is appogjte to refer to the recent survey of the work of A@ministrative . 
Tribunals in under the chairmanship of Sir Oliver Franks. The com- 
“mittee rej e view that the Tribunals under their review were part and 
parcel of the machinery of the Government and said that in fact they were te be 
‘regarded as independent organs: of adjudication capable of impartial assess- 


xå l : 


- ment of the matters before them: But the committee were of the definite view 


that this impartiality will be impaired if the Tribunals combine in themselves 
the roles of detective, prosecutor and Judges. The consequent recommendation 
‘was that wherever such a combination existed it should be scrapped forth- 
with. In effect the committee was not opposed to Administrative Tribunals 
as such but they did not favour either a centralised. appeal Tribunal or a single 


‘ administrative appeal Tribunals or appeals from the Administrative Tribu- 


nals to the Minister. The committee favoured the Tribunals to be associated 
‘with higher Courts through appeals confined to points of law. This general 
rights of appeal against possible maladministration of Tribunals was a neces- 
gary safeguard to the aggrieved citizen. 

It is apposite to mention that the Franks Commission definitely recommend- 
ed that all members of Administrative Tribunals should be appointed by an. 
independent outside body—a. permanent standing council or Tribunal This 
was not on the ground that Government departments necessarily put pressure 
on Tribunals. It was felt that in England if the conncil is appointed by tho 
Lord Chancellor rather than the Prime Minister, it would emphasise that 
Tribunals should both be regarded as just another part of the administrative 
machine. The proceeding of the Tribunal should be public; the citizen should 
know far in advance the case he. must answer; legal aid should be extended 
to those who appear before expansive Tribunals; members of the Tribunal 
should be highly qualified and capable; a proper, salary to be paid to attract 
such a personnel, who further should be imbued with a high sense of openness, 
fairness and impartial ity. 


a NEED FOR JUDICIAL Revirw 


How far the existance of special Tribunals was contrary to the Rule of Law 
theory was answered by, Wade and Godfrey Phillips thiswise (Vide Consti- 
tutional Law, by Wade and G. Phillips, Third Ed., p. 46): - 
>, *Tt is submitted that tha Rule of Law in satisfied provided that the Tribunals are 
Impartial and independent; that every man is heard before a decision is given affecting 
his rights; the: reasons are given for'decisions and reasonable regard is paid to precedent. 
Jt is inconsistent with a Rule of Law that a judicial issue should be decided by a minister 


. interested In carrying out a policy affected by the issue to be decided. Judicial decisions 


not referred to°the ordinary Courts should generally be entrusted to a Tribunal with a 
an dppeal to the.Courta, e.g, whether or not an individual comes within the definition of 
an injured person. The essential requirements are, however, that decisions should be 
fmpartial and those who give them should not be liable to pressure from the executive.” 


Toe Exroutrva IN INDIA 


_, While adverting on the subject of Administrative Tribunals, one has to 
stress one general aspect of a well founded criticism, that whatever justifica- 
tion there may be for these Tribunals to meet special situations, the executive 
had always -more confidence in these Tribunals than in the High Courts, as the 
latter -were inclined to be too aloft judicially and consequently more critical 
of .administrative lapses. While the executive are over zealous in ushering in 
more of the pattern of Administrative Tribunals, the citizen was naturally 
doubtful he kis interests were safeguarded in any conflict with the State 
as such. Im such a context one wishes that the Indian Constitution had a clear 
provision which at least assured the citizen that the executive can act only under 
the law and that if there was any.executive action without legal authority it 
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is not bitding. ' This will be in keeping with the -spirit of what Jackson J. 
said in Youngstown Shect & Tube Co. v. Sasyer=. 

Articles 53 and 154 of ‘the Indian Constitution vest.the exeeutive power of 
the Union and of the States in the President and in the Governor respectively 
to act in accordance with thé Constitution’ directly or throtgh subordinate 
officials. In the original draft Constitution the words used were ‘in accord- 
ance with.the Constitution and the law’. The Rule of Law would in the latter 
event be paramount and the Hxecutive could not then. invoke any inherent 
power apart from the law. The American theory claiming inherent power to 
the President had a disclaimer in the latter case above quoted where Jackson J. 
clearly posited that the executive should always act undér the law and not 
apart from it. While the position is such in America and England it is a pity 
that in art. 58 of the Indian Constitution the words ‘‘under the Law” has 
been omitted. If the Government is anxious to remove public apathy, it is 
urged that an amendment of arts. 58 and 154 in the above direction is neces- 
sary. If the Government do not do this and go ahead with the formation of 
Administrative Tribunals on the French pattern public confidence may be 
rudely shaken. 

There is certainly a greater aim of isaba in Common Law States than ‘in - 
Prerogative States where Administrative Law holds the field. In the former 
the Judges can make law. This cannot be done by Judges of the Administra- 
tive Courts. The administrative code fetters the Judge. Often the Judges of 
Administrative Courts do make law under the direction of the Executive. We. 
may add while jurisprudence characterises Common Law States, political deci- 
gions (in contradistinction to judicial decisions) have wider scope in Preroga- 
tive States. Is the Judge or the politician the better custodian of democratic 
rights? May be, the ultimate power is in the people who have the final say 
in shaping their constitutional: rights and dictating to the Legislature the kind 
of laws they want. But in actual practice particularly in an underdeveloped 
country as India, the vote should be in favour of the Judge and not the politi- 
cian for proper trusteeship of democratic rights. So our aim must be to 
strengthen the hands of our ordinary judiciary and not to derogate from it. 
Political parties in their scheme for power politica may find Courts of Thw to 
be irksome to their arbitrariness and impatience. But that is no reason why 
the people’s rights should not be adequately protected by Courts of law which 
have stood the test of time. If modern conditions have increased Govern- 
mental and social activities calling for specializatiog and for special tribunals, 
certainly in such special cases, tribunals may be created. But too much mania 
for these to the detriment of the growth of the ordinary Courts of the land 
18 indeed harmful to national interests. 

To inaugurate Administrative Tribunals and provide ev pellate Tribu- 
nals for fact and law and a further Supreme Appellate Tribunal for law alone 
is not enough. There should not be two sets of Supreme Courts of the land, 
one judicial and the other administrative. The proper thing is to provide for 
judicial corrective by way of review or appeal on questions of law to the High 
Court and a further ek to appeal sustained to the Supreme Court of India. 
In no event should’ the powers of the High Courts under arts. 226 and 227 or 
those of the Supreme oari under arts. 32, 186 and 189 be whittled down. 
There is nothing inherently wrong or irregular in having an Administrative 
Tribunal, There can be an appellate Court of the same type on law and fact. 
But the further review should be available to the High Court and the Supreme 
Court by special leave on questions of law. The writ jurisdiction of the High - 
Courta or the Supreme Court need not necessarily be disturbed on this account. 
‘There will be no redundancy but only an alternative remedy available. Where 
an appeal or review is filed in the High Court or the Supreme Court it may be 
provided that the writ Jurisdiction of the i Courts may not ji invoked in 
Tonpa of Administrative Tribunals. ` 


2 (1952) 848 U.8. 579, 06 Law ed. 1158. 
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_ As we stated ‘already, the mosf important thing is, if at all fe have Adminis- 
trative Tribunals, we must have a judicial corrective. Further 3e Tribunal 
should be manned only by men trained in law. The politician element must 
never be allowgd to creep into it. Furthermore the Tribunal must be subject 
to the general superintendence of the High Court and the Supreme*Vourt 
and should on no account be subject to direct or indirect executive interfer- 
ence. We further plead that all members of Administrative Tribunals should 
se appointed by an outside independent body, a permanent standing council 

n Tribunals, in which the Chief Justice of the Supreme Court be the 
Ghaittan assisted by two other members, one a senior Administrator and the 
other a Judge. This standing council should be responsible only to Parliament. 

Under the present Constitution of India, judicial control of administrative 
agencies is derived by the operation of arts. 136, 139, 32, 226 and 227. The 
plan of the Indian Constitution strikes a balance between social security and 
individual liberty. Special care is also taken to. see that this individual liberty 
does not degenerate into license. The Indian Union is a Federation with a 
ae centre. The design of the executive set up is to make the cabinet at 

entral and State level backed up by its political majority to forge ahead 
all schemes to further the progress of the Welfare State. The parliamentary 
type of executive under the present practice of party system—now a dominant 
and only one political party well knit and organised—does indeed make the 
Legislature a creature of the executive. When such is the case the need for 
judicial control is doubly needed. The Constitution further itself appears to 
make it feasible the creation of important administrative agencies. Articles 
301 to 307 which envisage an Inter-State Commerce Authority can in a few 
years herald a mighty administrative agency. The Tribunal envisaged 
under art. 263(1) in respect of Inter-State Water Supply and Distribution 
may goon acquire at administrative importance. Though art. 262(2) ex- 
cludes control by Courts in such disputes, m course of time when power pro- 
jects and irrigation schemes inter-State acquire special importance leading to 
controversies, Parliament may be driven to the necessity of directing. the ap- 
pointment of a High Court or Supreme Court Judge on the Tribunal May be 
it may also keep the door open for at least a limited Judicial Review. 

So our concept of a Federal State following the American pattern to a great 
extent, cannot.but be subject to the Rule of Law. We are not a prerogative 
State functioning under Administrative Law where the Executive are unduly 
protected. France is undoubtedly a prerogative State where such Adminis- 
trative Law has been perfected It is not proper that India should copy the 
French pédttern as it will not suit a Federal Democracy. But India may con- 
sider some good aspects of Administrative Law within a limited sphere, always 
giving a wide margim for Judicial Review of all orders of Administrative Tri- 
bunals on pointa of law at least. We may yet value Dicey’s dictum: 

“That no man is above the Law and that every man, whatever be his rank or condi- 
tlon is subject to the ordinary law of the realm and amenable to the furisdiction of 
ordinary Tribunals.” 

We may add, it is sad that Shri Jawarharial Nehru, the Prime Minister of 
India, should at the recent Law Ministers’ conference, have expressed his view 
in favour of Administrative Tribunals on the specious plea that our Judges 
are living in ivory towers, away from current trends and that there are undue 
delays in the ordinary Courts. This is best answered by Professor Sylvestor 
Petro, who in a recent study of the working of Administrative Tribunals in 
America, sgaid: 

“The Administrative Tribunals have only added substantially to the laws delays and 
instead of liberal expertise they have given us a wooden, petifogging Kind of mecha- 
nical jurisprudence. More often than not, the personnel of the quasi-judicial Adminis 


‘trative Tribunals, with their short political terms of office, have acted like the narrow 


doctrinaire beaurocrats, which, aftr all is said and done, they really are.” 
V. Q. RamMoHANDRAN, 
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IntkroEPtion or wrongful disclosure of telephone messages by’ Post Office ser- 
vants and the use of wireless apparatus to obtain information ‘‘as to the content, 
sender, or-addreasee of any message’’ are offences under, respectively, the Tele- 

graph ‘Act, 1868, and the Wireless Telegraphy Act, 1949. It does not appear to 
be an offence, -however,, for other persons to tap a wire if this can be done 
without damaging the cable. as 

The current discussion on the propriety of securing evidence by ‘‘ wiretapping’ 
raises however the more general question of the admissibility in Court of any 
evidence obtained by illegal means. Kuruma, Son of Kani v. Reginam, 
({1955] 1 All B. R. 236), appears to be the first and only case in which it is 
stated in so many words that in an English Court the only test to be applied 
in considering whether evidence is admissible is whether it is relevant to the 
matters in issue. If it is, it is admissible, and the Court is not concerned with 
the method by which the evidence was ‘obtainéd. This is equally so in a civil 
and a criminal case, although in the latter, a# indicated in Harris v. Director 
of Publio Prossoutions, ([1952] 1 All E. R. 1044), the Judge always has a dis- 
cretion to disallow evidence if the strict rules of admissibility would operate 
unfairly against an accused person. ) 

In Kuruma’s case, which was before the Judicial Committee of the Privy 
Council on ap from the Court of Appeal for Eastern Africa, the facts 
were that, on the trial of the appellant on a charge of being in unlawful posses- 
sion of ammunition, evidence of the search of, and the finding of ammunition 
on, the appellant, was given by two police officers who, not being above the 
rank of assistant inspector, had, it was said, no power under the relevant Emer- 
gency Regulations to search the appellant. Their evidence was admitted. 

On appeal it was contended that there was no positivé authority one way or 
another in this country on the point, but that two Scottish Law Lords and 
the Supreme Court of the United States of America had held that evidewce in 

a crimimal trial, obtdmed by illegal means, should not be admitted. It was 
oea] that considerations of public policy favoured the exclusion of Pip 
evidence and that otherwise the Courts would seem to be countenancing illegal 
acts and tending to encourage future illegalities. 

These arguments did not prevail. Lord Goddafd C. J. said with R 
to the foreign judgments that ‘‘their Lordships do not think it 
examine them (decisions of the Supreme Court of the United States) in detail, 
Suffice it to say that there appears to be considerable difference of opinion 
among Judges both in the State and Federal Courts whether on not the rejec- 
tion of evidence obtained by illegal means depends on certain articles in the 
American Constitution. -At any rate, in Olmstead v. Umted States the 
majority of the Supreme Court were clearly of the opinion that the common 
law did not reject relevant evidence on that ground’’, 

Olmstead v. United States, ([1928] 277 U.B. 488), was the main foreign 
authority before their Lordships and in that cage previous decisions of the 
Supreme Court are reviewed in a conveniently concise way. There appeared 


to be no reference made in argument, however, to a much more recent case, . 


Boohim v. California, ((1952] 72 8. Ct. 205; 342 U8. 165), where the Supreme 
Court certainly seems to insist on a ‘‘sense of justice” exception, based on the 
Fourteenth, and, in the case of Justices Black and Douglas, the Fifth Amend- 
ment of the American Constitution. 

Rochim’s bedroom had been forcibly entered: by three sheriff’s officers, who 
‘saw him quickly swallow some capsules. Efforts to remove them failed, he was 
taken to hospital, obliged to take an emetic solution through a tabg and, from 
the contents of his stomach were extracted two capsules containing. morphine. 


Mr, Justice Frankfurter declared, ‘‘., .we are compelled to. conclude that the ==» 
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proceedings by which this conviction was‘obtained do more "than dffend some 
fastidious squeamishness or private sentimentalism about combatiyg crime too 
energetically. ° It is conduct that shocks the conscience. Illegally breaking into 
the privacy of the petitioner, the struggle to open his mouth and remove what 
was there, the forcible extraction of. his stomach’s .contents—this course ‘of pro- 
ceeding by agents of Government to obtain evidence is bound to offend even 
hardened sensibilities. They are methods too close to the. rack and screw to 
permit of constitutional. differentiation’’. The learned Judge held that there 
could: not be a distinction. between ‘‘real evidence’’ and verbal evidence- and 
declared that the Court would not say that ‘‘the police cannot extract by force 
what i is in his (the petitioner’s) mind but can extract what is in his stomaclh’’. 

.To sanction brutal conduct. would be to afford brutality the cloak of law. 
Nothing would be ‘more calculated to discredit law and rey to brutalise: the 
tamper of society’’. 

Critics of the Rochim decision have -been Vigorous both. ‘in the United States 
and Canada and Dean Wigmore has called a'‘state ‘decision to similar effect 
“‘misguided sentimentality . . . coddling the law-evading classes of the popula- 
tion’’ (Wigmore, Lato’: of Evidence’ (8rd Edn:), 1940, vol. IH, p. 36). 

Certainly, in R. v. Brezack, ([1950] 96 C.0.C. 97; 2 DLE. 265), Canadian 
opinion conforms to the Engli . viewpoint. The facts before the Ontario 
. Court of Appeal were rather similar to those in the Bochim case. The accused 

_ was arrested or suspicion of illegally possessing narcotics, : Constables rushed on 

him in a street and grabbed his arms and throat. After a violent sturggle the 
police were satisfied that he had no drugs on his person or in his mouth, 
although some were later found ‘in his motor car... The accused had bitten'a 
constable and was duly convicted of assaulting an ofer in tig course of Cuy, 
The Court upheld the conviction. ' 
- Again, in R. v. McIntyre, ([1952] 102 0.0.0: 104; 2 DIR. 713) (Alta. 
Supr. Ct.), the evidence of’ analysis of a ‘blood sample ‘removed without warn- 
ing from the person 6f the accused, charged with ‘‘motor manslaughter’’, was 
held to be admissible to help in establishing intoxication. 

I would ‘seem that United States practice has diverged from practice in the 
common law countries by the Supreme Court’s interpretation of the Articles 
of a written Constitution but it could be argued that the Fifth Amendment 
only. crystallizes the common law privilege ‘against self-incrimination and that 
the Fourteenth Amendment simply restates a well accepted principle of the 
common law. 

In Engfand, at any rate, the apparently severe evidential rule is modified in 
peace ce by the Court 'g/ discretion to disallow evidence which would operate un- 

ly against the accused and both here and in Canada it is agreed that there 

is no analogy between the admission of evidence obtained by trespass to the 

person and the admission of confessions. In the case of confessions evidence is 

rejected because of the doubt over truthfulness. Such doubts, it can be said, 

tannot arise in the‘case ‘of trespass to the person. “This?” declared Lord 

Goddard in Kuruma v. R., “ib a' rule of law which their “Lordships are not 
qualifying in any degree whaisoover””.—D. a. 


TEHE WOONDEN REPORT 


THB oe aed Report of- the Wolfenden Committees on cent 
Offences and Prostitution has proved to be a highly controversial document. 
The committee consisted of Sir John ‘Wolferden (chairman), Mr. James Adair, 
Mrs, Mary G. Cohen, Dr. Desmond Curtan, the Rev. Canon V. A. Demant, Dip- 
lock, J., Sir Hugh Limstead, the Marquees of Lothian, Mrs. Kathleen Lovibond, 
Mr. Victor Mishcon, Mr. Goronwy Rees (who resigned in April, 1956), the Rev. 
A 2 V. as, EC, (who A edein March, '1956), Lady Stopford, Mr. William 

and Dr. Joseph Whitby. There are a’ number of reservations, 
ne ile important being that of -Mr:- Adair on the’ recommendation ‘to which 
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opposition -has been- principally directed thy homosexual behaviour between 
consentingsadults in private should no longer be a criminal offence. The com- 
mittee’s approach to the problems presented both by homosexuality and prosti- : 
tution has been that the function of the criminal law is “‘to*preserve public 
order’and decency, to protect the citizen from what is offensive or injurious, | 
and to provide sufficient safeguards against exploitation and corruption of o 
‘others, particularly those who are specially vulnerable because they are young, 
weak in body or mind, inexperienced, or in a state of special physical, official 
or economic dependence.’’ It was not, in its view, the function of the law to 
intervene in the private lives of citizens, or to seek to enforce any particular 
pattern of behaviour, further than was necessary to carry out the purposes it 
had outlined. It did not believa it to be the function of the law to attempt 
to cover all the flelds of sexual behaviour. Adultery and fornication, it point- - 
ed out, were not offences for which a person could be punished by the criminal 
law, nor indeed was prostitution as such. The arguments and counter-argu- 
ments are analysed in the report, but one additional counter-argument which 
the majority believe to be decisive is ‘‘the importance which society and the 
law ought to give to individual freedom of choice and action in mattera of pri- 
vate morality.” ‘‘Unliess a deliberate attempt is to’ be made by society,’’ the 
report states, ‘‘acting through the agency of the law, to equate the sphere of 
crime with that of sin, there must remain a realm of private morality and 
immorality which is, in brief and crude terms, not the law’s business. To say 
this is not to condone or encourage private immorality. On the contrary, to 
emphasise the personal and private nature of moral or immoral conduct is to 
emphasise the personal and private responsibility of the individual for his own 
actions, and that is a responsibility which a mature agent can properly be ex- 
pected to carry for himself without the threat of punishment from the law.” 
_ But, as was pointed out by Mr. James Adair, it is indisputable that many 

acta committed in private may be contrary to the public good, and as such 
fall under the criminal law. Very pertinently he referred to the crime of 
Incest, about which Blackstone, in a generic statement, said that it conflicted 
with ‘‘the due regulation and domestic order of the Kingdom, whereby the 
individuals of the State, like members of a well governed family, are bound to 
conform their general behaviour to the rules of propriety, good neighbourhood 
and good manners, and to be decent, industrious -and imoffensive in their res- 
pective situations.’’ It is, of course, of vital importance to the country as a 
whole to uphold and maintain decent family life, dnd it may well be thought 
that a clear distinction can be drawn in relation to the criminal Ew between 
immorality and indulgence in unnatural practices. . Moreover, it is difficult to 
see from a national point of view, what, if any, advantage is to be derived from 
ceasing to treat homosexual behaviour between consenting adults in private as 
a criminal offence. The Courts would have no opportunity of ensuring that 
homosexual offenders received appropriate treatment; moral standards would 
be lowered; and almost inevitably homosexuality would increase. Many peo- 
ple also will agree with the view expressed by Mr. Adair that ‘‘if the sanctions 
of the criminal law are removed, there is also removed one, if not the main, 
i which at the present time influences homosexuals to consult medical 
visers,’” 

It may not be without significance that the number of homosexual offences 
known to the police in 1955 was 6,644, as against 622, 25 years earlier, in 1931. 
‘The committee appears to attribute this increase to the more efficient police 
‘methods of detection; but the figures provide little encouragement for those 
who: think that the time is appropriate for removing the sanctions of the law 
in respect of homosexual behaviour between consenting adulta in private. In 
1955, by a majority of 41 votes to 33, the council,of the Magistrates’ Asao- 
ciation approved a memorandum which it propesed to submit to the Wolfenden 
Committee, expressing the view that homosexual conduct: between men of 30 
and upwards in private should no longer be a criminal offence; but when ‘this =» 
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” was submitted ‘6 the annual geheral meeting, it was rejected by 256 votes to 
91. In the circumstances it ig perhaps somewhat surprising that the 
Wolfenden Cofmmittee should have produced an even more drastic recommen- 
dation. At thé same time there will be wide support for the committee’, view 
that research should ‘be instituted into the ætiology of homosexuality and the 
effects of various forms of treatment. In this connection it may well be that 
an important part can be played by the psychiatric institution—the first of its 
kind in this country—on which work has now been started at Grendon, near 
Aylesbury. This is to be an institution on the lines envisaged by Sir Norwood 
East and Dr. Hubert, after they had conducted an investigation at Wormwood 
Scrubs prison shortly before the war, and it is to accommodate 350 inmates, 
among whom no doubt will be homosexuals who are found suitable for treatment. 

While there seems to be little prospect of legislation in regard to homosexual 
offences on the lines advocated by the Wolfenden Committee, the position is 
very different as respects prostitution. There will be general support for the 
recommendations that the law relating to street offences be reformulated so as 
to eliminate the requirement to establish annoyance, and that the maximum 
penalties be increased. Also it is clearly wrong, as the committee says, that 
unscrupulous landlords and estate agents should profit from the opportunities 
which the present law affords for the letting of premises to prostitutes at exor- 
bitant rents. Accordingly the committee recommends that a landlord’ who 
can be shown to be letting premises at an exorbitant rent or demanding exor- 
bitant key-money in the knowledge that they are to be used for the purposes 
of prostitution should be deemed to be ‘‘living on the earnings of prostitu- 
tion,’’ and that the same should apply to any agent who can be shown to have 
knowingly taken part in the transaction.—A Q.C. în L. T. 


QUANTUM OF DAMAGES 


Ir is seldom—and then only with reluctance—that the Court of Appeal 
modifies the amount of damages awarded by a trial Judge. In the recent deci- 
sion ôf the Court of Appeal (Lord Evershed, M. R., Romer and Ormerod, L. JJ.) 
in Wuson v. Pŵley the Master of the Rolls emphasised that this must be 
& Tate occurrence—even more rare, perhaps, in the relatively small gases 
tried in the county Courts. The onus on the appellant seeking to inter- 
fere with an award of damages, particularly in such a case as that before the 
Court, waa very heavy one and it must be established plainly by the appellant 
that the Judge had proceeded on an entirely erroneous basis. The present case 
was an appeal from Judge Reid, and the Master of the Rolls indicated he had 
come to the conclusion, with all respect to the very careful Judge, that in light 
of modern standards in the same type of case the Judge had so proceeded. The 
plaintiff had been awarded £75 general damages in respect of injuries she 
had sustained when, while crossing a road, she was run into by a motor cycle 
ridden by the defendant. The Judge had held that the defendant was negli- 
gent but that the plaintiff was also at fault in that she had not looked sufficiently 
before she crossed the road and he apportioned the blame equally between the 
two parties. An appeal on the apportionment of blame was dismissed. 

The Judge found that the plaintiff had received what he described as a 
very nasty injury to her right ankle and a lesser injury to her left leg.’’ She 
was young and had happily made a good recovery but she had been away from 


work for eight’ weeks and her ankle might be expected to give her a certain: 


amount of trouble in adverse weather for the rest of her life. The Master of 
the Rolls said that this could not’ be regarded as a minor or slight: injury; 
and in the circumstances, having regard to the modern seale of awarding 

, he thought that dhe £75 was a wholly erroneous estimate. His Lord- 
ship referred to The Quantuin ef Damages in Personal Injury Claims by Kemp 
and Kemp in which a number of cases of personal injuries had been put together 


~ and which gave some guide as to the kind of scale appropriate. In so far as the 
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variety and TN of cases permitted, it wad desirable that ee should be 


some conformity in the kind of awards made. Giving the matter the best 
consideration he could, his Lordship came to the conclusion that fhe sum award- 
ed wopld' be appropriate today only in cases which, if not trifling, might be 
properly regarded as slight, and where the injury was not likely to have any 
after-affect. In the result the Court substituted the sum of £200 for £75, 
and in the result the appellant would receive £62 10s. more. 


Oddly enough, another claim of this unusual character succeeded in the 
Court of Appeal within a week of the decision just noted. Here, however, the 
general damages were reduced—from £1,780 to £1,000. In this case, 
Phillips v. Price, the plaintiff had dustained a number of injuries as 
the result of a motor accident which was admittedly due entirely to 
the negligent driving of the defendant. In the course of a judgment, 
with which Parker and Pearce, L.JJ., expressed agreement, Jenkins, LL.d., 
recalled that the plamtiff had been away from work for seven weeks; that the 
permanent effect of the accident was that she suffered some limitation on the 
movement of her wrist; and that in addition she subsequently complained of 
a certain amount of pain and said there were various household tasks, such 
as ironing, which she could not perform on accouht òf the weakness and pain 
which she suffered in her hand. There was also a scar on the back of her hand 
which was in the nature of a blemish or disfigurement. pie had in addition 
sustained severe psychological shock. 


His Lordship observed, however, that all these disabilities, save that to the 
wrist, could be regarded as having been cleared up. The trial Judge, Lynskey, 
J., had found that at the time of the accident she was employed mamly as a 
typist and that she would never again be able to do that work efficiently and 
that there was some slight loss of income as a result. This, however, was miti- 
gated by the plaintiff’s evidence that she might be married m the not too dis- 
tant future, but in that case she would be more affected by her inability to 
perform some household tasks. Accepting to the full the learned Judge’s find- 
ings, the learned Lord Justice asked himself whether this was a case in which 
the Court could properly interfere with the award of damages. The cases in 
which the Court of Appeal had interfered on a question of quantum of damages 
were few and far between, but, having given the present case the best consi- 
deration and making full allowance for everything which the Judge had consi- 
dered, he found it impossible to justify a larger surf than: £1,000. In a third 
oS damages awarded in the county Court were increased from £100 to 

250.—L.T 


A Cops or Tru. Conpvor 


Tae decorum of the English Courts, we ‘gather from American and other 
visitors, is much admired abroad. Apparently the occasional and inevitable 
lapses from perfection, such as wranglings between counsel and clashes with 
the bench, are less apparent to our visitors than to us. Our own ideas of the 
manner of conducting trials in the United States are unfortunately coloured 
by the versions given out on the ubiquitous Hollywood film. From what can 
be gathered at first hand these are often grossly inaccurate. Of interest to 
English readers is an article m the Massachusetts Law Quarterly for July, 
1957, on the ‘‘Code of Trial Conduct’’ adopted in August, 1956, by the Ameri- 
can College of Trial Lawyers. An unexpressed and ever present consideration 
in the Code, the article states, is that ‘‘the trial lawyer is an officer of the 
court, and in the last analysis a gentleman.” ` The, Code is notable far more 
for ite correspondence with English ideas as te the conduct of triels than for 
its divergences, .but the divergences are for that reason all the more interesting. 
The different method of assessing costs.in America-:no doubt accounta for :the, 
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‘proviso in the following E “A lawyer should never: purchase’ or other-. 
wise acquire, directly or indirectly, an interest in the. subject-matter of the 

š litigation which*he is conducting, provided, however, that nothing herein shall 
prohibit a just knd reasonable contingent fee contract.” Lawyers &re,.con- 
jured to abstain from reference to the personal peculiaritics or idiosyncrasies 

e of opposing counsel, from showing unusual hospitality to.a Judge, and from 
fawning on or currying favour. with jurors. Most. strange to English readers 
in the injunction, while the Court is in session, ‘not to smoke, assume an un- 
dignified posture, or without the judge’s permission remove, his coat In the 
courtroom.” We asgure our American cousins that the mogt inveterate chain- 
smoker does not find it a hardship not to be allowed to smoke in Court, and 
no advocate in this, country has ever been heard td: complain of the baited 
tion.—_S.J. 
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MORALS AND THE LAW 


Arr morals the law’s busines? For Lord Justice Denning, the distinguish- 
ed speaker at this year’s conference of The Law Society at Harrogate, this is - 
no rhetorical question; he left his audience in no doubt ‘that in his opinion 
morals, whether publie or private, are very much the concern of the- law. _ 
Where the law leads, the public follows. It is religion, through inherited con- ` 
cepts of right and wrong, that inspires those who set the standards of conduct. 
‘‘Without religion there is no morality; without morality there is no law.’’ 
An example of the way in which the judicature defines those standards is the 
decision of the House of Lords which drew so clear a line between the “avoid- 
ance’’ and the ‘‘evasion’’ of tax. But the p solicitor or barrister ‘can 
not himself make morality and the law coincide, as the speaker illustrated from 

af his own experience at the Bar of cases which he had led to a successful and 

legally right, yet in hfs personal view immoral, conclusion. One decision at 
first instance, no doubt achieved by his own fine advocacy, he has hoped in 
vain #0 reverse ever since his elevation to the Court of Appeal. | 

In the particular sphere of profesaional conduct amongst lawyers, the law 
has set the standards both by statute and case law. Comparison between the 
ethics of the legal profession in the United States of America and in this coun- 
try illustrates the diversity, of views between different countries on the duty 
of the brofgasion to the client to the Court; in American there is no objection 
to the ‘‘contingency fee’’—a Dodson and Fogg arrangement whereby the 
lawyer agrees to take a percentage (often as high as 60-70 per cent.) of any 
damages awarded to his client—whilst here such a method of remuneration, 
being regarded as contrary to the interests of justice, is held to be unlawful. 
This rule of conduct is easy to understand and to apply, but there are others 
which are more puzzling both in logic and in enforcement. What, for instance, 
is the principle enshrined ‘in the rule against advertising? It is not that ad- 
vertisement is béneath the dignity of the profession but that the lawyer seeks 
the good of his client before his own self-glorification; if glory comes it must 
be from the acclaim of his fellows and not through the notoriety of advertise- 
ment. . 

It is the borderline cases which cause the most difficulty: everyone knows 
that it is wrong for a solicitor to take a prospective client to lunch, while to 
take an existing client to lunch is unimpeachable; but what if he entertains 
both an existing and prospective client at one and the same time? A barrister 
must not refresh the managing clerk who hag acompanied him to Court—in 
fact members of the Bar treat solicitors as if they were not worth knowing— 
yet there is nothing objectionable in a barrister entertaining a personal friend 
who happen» to be a solicitor. Wo line can be drawn, but each man must.rely 
on his own conscience; like the colours of the spectrum; such acta blend into 

œ»: each other so, that none can tell where propriety ends and impropriety begins. 
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On. the question ‘of professional confidence de line ig ais drawn; al-- 


though there*is an iniplied contract that the doctor and the priest will guard 
most zealously the abecrets of patient and penitent, yet in the witfless box these 
professonal persons have no privilege. The lawyer, on the otifer hand, can 
claim absolute privilege for all communications between himself’ and his client. 
Such privilege is easential to the confidence without which the lawyer could not 
properly represent his client. But even a lawyer must not protect fraud or 
wickedness: What of negligence? Should a higher standard be set for pro- 
fessional than for other men? (The Bar, of course, have solved the problem 
in the simplest possible way: no action can lie against counsel, and this must be 
so, otherwise no barrister would dare to appear in Court.) Even if such high 
standards seem unfair—zand doctors at one time were almost afraid to treat a 
patient because of the frequency of negligence actions—they are essential to 
the well-being of any great profession. “And insurance provides at least a par- 
tial answer to this problem. 


The duty of the lawyer is to be honest, both with other men and with the 
Court. Lawyers must give good service to their clients and to their country, 
and to do this they must be organised in order that recruits to the profession 
may be properly educated and members may be guided on their way. In prac- 
tice these ends are achieved by the voluntary efforts of those who give their 
time to service on committees and thereby further the ideal of the profession 
which is to do Justice. No one can define justice: it is not temporal, but a thing 
of the spirit; it is that which right-minded members of the community believe 
to be fair, not only between man and man, but between man and the State. 
Justice finally depends on the efforts of each one of us to keep up professional 
standards, and it must be tempered with that quality ‘‘which droppeth as the 
gentle rain from heaven.’’ Such tempering of justice with mercy has through- 
out the ages been one of the highest aims of mankind and Lord Denning aptly 
concluded his speech with the ancient words of the prophet Micah: ‘‘What doth 
the Lord require of thee, but to do justly, and to do mercy, and to walk humbly 
with thy God?’’—_SUJ. 


MISCELLANY 
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Women, Women 
A lady plaintiff while being cross-examined was asked her age. She refused 


to answer the question and made quite a fuss over it. After some controversy . 


she was directed by the presiding Judge to nd, whereupon she requested 
that her husband and her employer, both of whom were, present in the court- 
room, be excluded. The Judge thought that was a reasonable request and ax- 
cluded the two gentlemen. ereupon the question was repeated, and the lady 
replied: ‘‘I really don’t know my age exactly.” 


Darling, we shn’t have to pay any more weekly payments on the furniture. 
The letter is headed ‘‘ Final notice:’’ 


As a youth of seventeen shuffled into the dock at Wimbledon with his hands 
around the top of his trousers the chairman of the Magistrates ordered: ‘‘Stand 
to attention.’’ 


The youth did so—and his trousers fell to his knees. ° The bench ee 
another order—an a i until the police found him a pair of 
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SERR of Law ; 

Client: ‘‘Now what do you think? Have I a case, and can you win it for 
met” 9 

Lawyer: ‘‘I believe you have a case all right, and I can win it, barrmg the 
uncertainties of the law.” 

Client: ‘‘What do you mean uncertainties of law?’’ 

Lawyer: ‘‘Well, I can best explain by citing my own experience. A 
few years ago my wife sued me for divorce on a charge of Impotency. At the 
game time our maid gued me on a paternity charge. They both won.”’ 


i 2 + 


Close Range 
In a murder trial, the following exchange took place between the counsel and 
a police officer : 
Lawyer: ‘‘If, as you say, the shooting was at close range, there must have 
been powder marks on the body.’’ 
Officer: ‘‘Yes, that’s why she shot him.”’ 


* 2 * 


There was @ scholar named Rex, 
Who had a amall emblem of Sex. 
When charged with exposer, 

He replied with composure, 
“De minimis non curat lex.’’ 


* * * 


Under Duress 


Lawyer: ‘‘Did you have complete command yourself at the time?’’ 
Witness: ‘‘No, Sir, My wife was with me.’’ 


Swearing In 


Judge (in the dentist’s chair): ‘‘Do you swear that you will pull the tooth, 
the whole tooth, and nothing but the tooth t’ 


œ * * 


An attorney who had learned that his opponent planned to introduce into 
Court the tape recording of a secret meeting carried a powerful battery-operat- 
ed electromagnet into Court in his briefcase. He placed his briefcase near the 
opposition lawyer’s tape. The magnet erased the recording, left the rival 


a ey with a blank tape and blank expression when he got up td play the 
evidence, 
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. NECESSITY -OF. PRECISE DEFINITION OF THE JURISDICTION 

OF THE TRIBUNAL UNDER -THE BOMBAY TENANCY ACT, 1948, . 
AND THE CIVIL COURT. ' eo a 
THERE is an important Judicial pronouncement of our Bombay High Court 
in Vithal Sakharam v. Gopala Gangaram! regarding the rights of the landlord 
to terminate the tenancy of the agricultural land, on the ground of disclaimer 
of title of the landlord by the tenant. It has been held that s. 14 and s. 31 of 
the Bombay Tenancy and Agricultural, Lands Act, 1948, between .themselvex 
cover cases in which a landlord can terminate the tenancy of the tenant under 
the Act; and hence disclaimer of the. title of the landlord not being a ground 
included in s. 14 or any ‘other section, the tenancy cannot be determined on 
that ground. The first question that may arise is whether it is open to the land- 
Jord to claim possession from the Civil Court on the ground of disclaimer of 
title by the tenant, under s. 111(g) of the Transfer of Pro Act. , In ‘the 
ruling, the question had cropped up before the Revenue Tribunal in an appl. 
cation by the tenant for fixing up the reasonable rent. The landlord’s case 
was that the tenant had ceased to be a tenant because. he had disclaimed his 
title, and ak a result the statutory tenancy was determined. That ia how the 
question, whether a tenant had'a right.to make an application for determination 
of reasonable rent, directly depended upon the answer to the question whether. 
the tenant’s conduct in disclaiming the title of the Jandlord had led to, the 
determination of the tenancy under the Act. But suppose now that the land- 
lord files a suit in the.Civil Court, claiming possession on the ground of dis- 
claimer of title by the tenant, can it be said that the Civil. Court has jurisdiction, 
to award possession? - The difficulty is that the-reasoning adopted in the ruling 
is that there is a conflict between s. 111(g) of the Transfer of Property Act, 
and s. 14 of the Bombay Tenancy and Agricultural Lands Act, 1948; %nd hence. 
the latter must prevail over the former, and the fact that the nonobsiante 
clause in s. 14 omits to use the words ‘‘any other law’’ does not alter the; 
‘position. , Therefore it seems clear ehough that what matters is not the Court. 
or the Tribyual ‘before which the question arises. The fact remains that in 
view of the ‘ratio decidendi of the ruling, the landlord has no right to deter-, 
mine the lease on the ground of disclaimer of title. If, therefore, the Tribunal. 
under the Act itself has no right to award possession on the ground.of dis- 
claimer of title, it will be difficult and indeed strange to suggest that the Civil 
Court, whose jurisdiction is already ousted by virtue of s. 29 and s. 85-of the 
Tenancy Act, can award possession -on that ground. Therefore, one can logi-. 
cally 'assamė that the real and practical effect of this ruling is really to hold, 
that whatever be the Tribunal or the Court, in which the landlord has claimed on 
the ground of disclaimer of title, he is disentitled from getting that relief. The 
question that would naturally be posed by the landlord is as to what is his 
remedy: im`such a case? .This situation’ arises, because there is no proper appli- 
cation’ of some provisions of the-Act by' the Revenue authorities, either because 
.the provision. is not clear, or -that ‘some’ erroneous assumption of legal position, 
plays its part.’ Sometimes, it so happens that the landlord files an application, 
for possession of: an-agricultural land for non-pdyment of rent ete., before the 
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Mamlatdar and the tenant denies the tenancy and. sets up his title by owner- 
ship of the laņd, either on the ground that the sale-deed passed by the tenant 
in favour of the landlord is benams or that it is bogus. As soon as the issue of 
title is raised the Mamlatdar assumes, as it were, that he has no jurisdiction to 
proceed with the application and dismisses it or the landlord withdraws it under 
the same confused notion, and then files a suit in the Civil Court claiming poe- 
session on the ground of disclaimer of his title by the tenant. The Civil Court, 
as pointed out, can, at the most, grant declaration of title in favour of the land- 
lord; and it has to dismiss the claim for possession in view of s. 29 of the Bombay 
Tenancy Act, because the tenant is not estopped from taking advantage of the 
Tenahey Act, if his plea of title for ownership fails, on the ground that there 
is no estoppel against a statute. All. this happens because the Mamlatdar 
assumes that if a question of title is raised by the tenant, he has no Jurisdiction 
to proceed with the application. No issue is raised about the alleged existence 
of the tenancy. When the tenancy is denied it is the duty of the Mamlatdar 
to raise an issue, if the applicant proves that he is the landlord and the opponent a 
tenant. In deciding this issue, sometimes, if not always, he may have incidentally 
to go into the question of title for appreciating the probability of the existence 
of the tenancy. It may be recalled that under s. 70(b) of the Tenancy Act, 
o Mamlatdar has exclusive jurisdiction to decide if a person is a tenant or not. 
uf as pointed out by Chagla C.J., in Trimbak Sopanna v. Gangaram,? the 
power to decide whether a person is a tenant or not, incidentally of course, 
carries with it a power to decide if he is a trespasser or not. Therefore to the 
extent to which it is necessary to decide the existence of the tenancy, the Mam- 
latdar would have power to appreciate the question of title of ownership, though 
of course, the final verdict on the question of title lies with the Civil Court. It 
appears, however, that s. 29(3) by itself does not in so many words say that if 
the tenancy is denied the issue should be raised. It states what preliminary 
issues should be raised under a. 31(A)(c)(d) and s. 31(B)(2)(3) of the Act. 
But the section is cast on the assumption that the tenancy is otherwise not in 
dispute. There is nothing to show in the Act that if the tenancy is disputed 
and «question of title is raised by the tenant, the Mamlatdar’s jurisdiction comes 
to an end. Yet in practice, this appears sometimes to be the belief. The result 
is that considerable inconvenience is caused to the landlord. His petition is 
first rejected by the Mamlatdar because a question of title is raised by the 
tenant. The landlord then files a suit in the Civil Court on the ground of dis- 
claimer of title and the Civil Court gives him only a declaration of title and 
dismisses fiis claim for possession. i l 
Suppose now that he again files a petition under the Tenancy Act for posses- 
sion for non-payment of rent, and the tenant, who is not satisfied with the decree 
of the Civil Court, raises again the question of title. Now can the Mamlatdar 
reject the applicAtion because the question of title is raised or shoufd he respect 
the decree of the Civil Court and hold the tenancy proved? It would, there- 
fore, stand to reason to suggest that there should be an end to the litigation, and 
if the Mamlatdar were to reject the application merely because the title is dis- 
claimed, the landlord would be without 4 remedy in both the Courts. But in 
view of this recent ruling it would be far better if the Legislature takes upon 
ityelf to clarify the position by use of precise and clear language by amending 
the section rather than leave the parties in the hands of the Revenue authorities, 
Let us consider if the Legislature really mtended that disclaimer of title 
should operate as a ground for terminating the tenancy. Section 3 of the 
Tenancy Act provides for the application of p. V of the Transfer of Property 
Act to agricultural leases governed by the Tenancy Act, in so far as it is not 
inconsistent with the Tenancy Act. Section 14 and s. 31 of the Act are drawn 
up on the footing-that the relationship is admitted. It may be noted that’ 
e. 14(1) (a (4) of the Act shows that if the tenant does.any act whith is 
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destructive or permanently injuridus to the Jand the tenancy can be terminated. 
If go, it will be difficult to suggest that the Legislature had any particular reason 
to sympathise with a tenant who lays an axe-at the very founfiation of the 
tenancy, by denying the landlord’s title and yet there is no provision in s. 14 
or s. 81 of the Act covering the ground of disclaimer of title. It is respectfully 
submitted that the Legislature should express its true intention by an amend- 
ment in s. 14 by introducing the ground of disclaimer of title, lest considerable 
inconvenience be caused to the landlord in getting proper adjudication of 
his rights in view of the machinery of the Act. In fact most unscrupulous 
tenanta would abuse the provisions of the Act by dilatory tactics and bring the 
Act in disrepute by delaying justice being given to the landlord. Similarly, 
s. 29(3) of the Act should be so clarified as to point out that the Tribunal under 
the Act should have power to raise an issue of relationship of existence of 
tenancy, even when the tenant denies the landlord’s title. 

It is submitted that a similar clarification is necessary In g. 29(1) of the 
Tenancy Act in the interest of--the tenant. That section enables the tenant, 
entitled to possession of any land under the provisions of the Act, to apply 
for possesion to the Mamlatdar, within a period of two years from the date 
on which the right to obtain possession accrues to him. Im this connection the 
decision of the Bombay High Court in Shankar Raoji v. Madhu Govind? can 
usefully be discussed. The facts of the ruling are somewhat peculiar. The 
applicant filed ‘an application for possession against the opponents alleging 
that they had been dispossessed by the. landlord and the opponents contended 
that they had come in possession through the applicanta and not through the 
landlord and that they were thus the sub-tenants of the applicant. The finding 
of facta was that the opponents were not the sub-tenants, but only trespassers, It 
was urged for the opponents that once it was established that the opponents 
were trespassers, it was the Civil Court alone that could deprive them of pos- 
sesion and not the Mamlatdar. It has been held by Chagla C.J. that since 
the issue of sub-tenancy was raised by the opponents the ifsue could be decided 
by the Mamlatdar alone and:that the power to decide that issue carried with 
it a power to decide if the opponents were trespassers, on the same line of reason- 
ing, as adopted in Trimbak Sopanna v. Gangaram and that the Mamlatdar had 
power to award possession. The learned Chief Justice observed that (p. 67): 

“_..The clear object of the Legislature in enacting s. 20/1) was that if the Mamiatdar 
was satisfied that the tenant was entitled to possession by reason of the Tenancy Act, 
then it was his duty to protect that possession and order any one who had dispossessed 
the tenant to restore posseasion to him.” 

But his Lordship has uttered a warning that (p. 67) -— 

“,..two cases may arise which may be different from the case that arises here, and to 
those our observation may not apply. There may be a case where a tenant may make an 
application against a trespasser and the trespasser may not raise an issue with regard to 
his being a sub-tenant and therefore the Mamlatdar may not have to determine under 
a. 70 (of the Act) as to whether he is a tenant or not. It may then...be urged in such a 
case that as the application filled by a tenant was against a trespesser simpliciter the 
Mamlatdar has no jurisdiction to award possession.” , 

These observations are in one sense obiter and it does not necessarily mean 
that if the question posed in the illustration precisely arises before His Lord- 
ship, the tenant’s application would be dismissed. But all the same these 
observations do provoke further thinking of the problem. The: difficulty is 
that the wording of s. 29(1) of the Act is so wide and plain that all that is 
necessary is that a tenant should be entitled to possession under the Act. In 
other words, the section does not make the right of the tenant to depend upon 
what plea the person dispossessing adopts. The position can be illustrated by 
the following illustration. Suppose L leases out the 1 laħd to T and pyts him in 
possession, C disposseases T from the land. T° files an application for pos- 
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geexion of the land under a. a9¢1) on the basis of title to his tenancy. C puts 
forward no defence and is ex parte-at the hearing. Now there is no plea of 
sub-tenancy and the Mamlatdar‘has no occasion to decide if C is a tenant or 
“not; ean it be said that the Legislature intended that even in such a case the 
Mamlatdar has no jurisdiction to award posesion and that T must go to the 
Civil Court? In fact, if C puts an issue of sub-tenancy and if it is negatived 
then the Mamlatdar has jurisdiction-to award possession, although C is found 
to be'a treapassér.. If so, ordinarily, why should the Mamiatdar have no power 
to award possession if © ‘puts no issue whatsoever; and why should the Mamlat- 
dar’s power come to an end merely because the application ip against the tres- . 

passer: simpliciterf. It may, therefore, stand to reason to suggest that at least 
in such a case the tenant should: be awarded possession, instead of being asked 
to go to the Civil Court.’ But suppose C appears and contends that he is the 
owner of the land and not D and the tenancy of T is not binding upon bim. 
In'such a case, it may appear plausible to suggest that the Mamlatdar cannot 
and ‘should! not go into the question of title as between L and C; and the remedy 
of T should be to go to the Civil Court. But the difficulty is that B.. 29 (1):.i8 
not go: clearly expressed’ as to: precisely cover one category of case,and exclude 
the other. If the: Mamlatdar has power under s. 70(b) to incidentally hold 
-that a person ïs a' trespasser or he may have power to go into the. question of 
titlé to find out the existance of tenancy, then logically it may be suggested that 
even if.a trespasser raises an issue of title under s. 29(1), still to the extent to 
which itis necessary to find if the tenancy is prima facie binding upon him, 
the Mamlatdar should have power to go into the question of title, though of 
course, the ‘final adjudication of title would be for the Civil Court to make. 
But these are-all questions; it is submitted, which the Legislature should answer 
by use of clear language by amending the section and define its scope. In fact 
the tenants who'are dispossessed:may take years to. know whether. they can 
avail of s. 29(1) or must go to the Civil Court in the particular state of circum- 
stances, The' person’ dispossessing the tenant may not disclose his defence be- 
fore the institution of any application against him and it is only after-the tenant, 
whe is unable ‘to anticipate the defence, actually files an application that he 
ean know to which Court he ought to go. The inconvenience would. be greater 
in cases where both the parties pursue their remedies of appeal and revision 
till, the final pronouncement. In the same-ruling, the learned Chief Jystice . 
has also observed that if a tenant who is dispossessed fil files a suit in the Civil 
Court, basing his claim ufder the Specific Relief Act, then s. 29(1) would have 
no applifhtion. It is true that whereas s. 29(2) emphasises that no landlord 
can obtain possession, except under the order of the Mamlatdar, s. 29(1) does 
not say that “‘No tenant who is entitled to possession under the ‘Act should ob- 
tàin possesion except under the order of the Mamlatdar.’’ The use of the 
word ‘‘may’’ in s 29(1) may indicate that the section is only an enabling 
section and the‘tenant is not bownd ` to take its advantage. In s. 29(2) the . 
Legisliture has used the word ‘‘shall’’ which means that if the landlord wants 
possession he must approach the Mamlatdar, but if a tenant wants possession 
he may or may not approach ‘the Mamlatdar. - Apparently this construction 
may be put in view of the plain wording in s 29(12). But all the same the 
question still remains if the word “‘may’’ really means ‘‘shall’’ in a. 29(1). 
For instances, sup ioe the landlord has obtained possesion from a tenant on 
the ground that‘ he wants fo cuitrvate the land personally. The landlord 
fails to cultivate the land personally within the period of one year‘and the 
tendnt gets the right to claim podseasion as per s. 37 of the Tenancy Act. Can 
a tenant file'a civil suit’ or must, he proceed under s. 29(1)? Probably the in- 
tention of the Legislature was that the tenant should go to the Mamlatdar alone. 
In any case, s. 29(1) may cover cases, where the intention of the Legislature 
was that fhe tenant should ge to the Mamlatdar alone, because the issues that 
i ee an nn would aes fall to be determined by the 
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, The jurisdiction of the Tribunal under the'Tenancy Act, and that of the 
Civil Court. should, therefore, be so precikely and accurately deflned by the 
Legislature that no doubt should be left in the mind of both Sg Sareea and 
the tegant and also the Revenue Officera while administering branch of 
justice. It is, therefore, submitted that the Legislature -may consider. the 
amendment of sa. 14, 29(1), (2) & (3) and 81 of the Bombay Tenancy Act, to set 
at rest all doubts regarding the ambit or jurisdiction of the Tribunal and the 
T D. D. SuTavant. 
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Srack Law 


Ir national sovereignty is held to widen out indefinitely the further you go 
from the earth Mars,.will belong to Russia at-some times of the year and to 
America at others. It may have been, in the hope of averting such a pain- 
ful situation that Professor John Cobb Cooper, of the Institute of International 
Air Law, McGill University, addreased the American Society of International 
Law in April on ‘‘Legal Problems of Upper Space.” “For the second time in 
the present century science and engineers have far outstripped the law,” 
he says, and though they have outstripped everybody else as- well- that 
would not excuse the law’s delay. An: American rocket: is stated to have 
ascended 250 miles. Professor Cooper calls- for international agreement, 
and suggests as a basis the extension of the national aphid of the ‘‘subja- 
cent State’? upward to 300 miles above the earth, with a right of transit forall 
non-military ‘‘flight instromentalitiea’’ when ascending or descending, and com- 
plete freedom of passage above this zone, but he warns us, that we may not yet 
have the scientific mformation needed for the soundest decisions. Lawyers who 
are tempted to let sleeping dogs lie a little- longer, however, might reflect that 
science seldom keeps its nightmares to itself. Professor Cooper’s learned “and 
thoughtful address will appear in the Annual Proceedings of the -American 
Society of International Law.—8.J. ` b- . 
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: MATRIMONIAL PROOFEDINGS (CHILDREN). BILL mmr 

Nona of the problems resulting from the dissolution, of marriage is more 
serious, as the Royal Commission on Marriage and Divorce pointed out in their 
Report, than that of trying to ensure the future well-being of the = Tt 
is a problem of some magnitude, for each year the parents of over 20,000 children 
are parted in divorce, and it is a problem for which legislation can only offer, 
at best, a means of mitigating the effecta of the break-up of ‘family life. Some 
fourteen specific proposals were made by the Commission in this connection, 
and they included the recommendation that in every case of divorce, nullity or 
judicial separation the Court must be ‘satisfied that the arrangements proposed 
for the care and upbringing of the children are the best which can be devised 
in the circumstances and that, until the Court is so satisfied, the decree. misi 
must not be made absolute. To implement this recommendation is one of the 
two principal objects of the Matrimonial Proceedings (Children) Bill, a’ pri- 
vate Member’s Bill which, with the blessing of the Government, was given a 
second reading ae es House of Commons on February 7. The Bill 
ape to the ildren of: the. marriage,. the legally adopted. children 
of both spouses, and the’ Wegitimate children of both spouses; illegiti- 
mate children of either spouse are- excluded. .The'ofher main aspget of ‘the 
Bill concerns the employment of Court welfare officers to be reernited, in the 
provinces, from the probation service; their function wil] be to give some as- 
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sistance to the Judge faced With difficult decisions regarding the custody, 
maintenance or education of the children. And, by cl 5, the Divorce Court 
will -be enab after making a custody order, to place the child. under the 
supervision of a welfare officer or an officer of a local authority children’s 
‘service. Special provision is made for the case where proceedings for divorce, 
-nullity of marriage or judicial separation are dismissed: in that event the Court 
Gs-to be given power to make provision for the custody, maintenance and educa- 
tion of any child as respects whom the Court would have jurisdiction under 
a. -26(1) of the Matrimonial Causes Act, 1950, if the proceedings were still 
before the Court. Similarly, the jurisdiction of the Divorce Court is to be ex- 
tended to questions of custody where a husband, who has been found guilty of ` 
wilful neglect to maintain his wife or children, has been ordered, under s. 28 
(1) of the Act of 1950, to make periodical payments to the wife. In exceptional 
circumstances making it undesirable for a child to be entrusted to etther of the 
parties of the marriage, or to any other person, the Court may make an order 
committing the care of the child to the local authority, in which case the pro 
visions of Part L of the Children Act, 1948, will apply as if the child had been 
received by the local authority into their care under s. 1 of that Act.—L.J. 


BINDING OVER 


THe recognizance to be of good behaviour is not in the nature of a penalty 
but is rather like an injunction to restrain an apprehended breach of law. 
Blackstone (Commentartes, VoL IV, p. 251) shows that the scope of this remedy 
is what is called preventive Justice which “‘consists in obliging those persona, 
whom there is probable ground to suspect of future misbehaviour to stipulate 
and give full assurance to the public that such offence as is apprehended shall 
not happen; by fine pledges or securities for keeping the peace or for their 
good behaviour”. ‘The power of justices to bind over to be of good behaviour 
rests on the Justices of the Peace Act, 1361, the scope of which, as it is observed 
in Burn’s Justice (80th edn.), Vol. V, is such ‘‘that it has become difficult to 
defne how far it shall extend and where it shall stop’’. The authorities show 
that the Act may be applied to all persons who are disturbers of the peace 
(Lohsbury v. Haley, [1914] 3 K.B. 229), even where there is no fear of violence, 
or who, it is apprehended, will do something contrary to the law (R. v. Sand- 
bach, ex parte Walliams, [1935] 2 K.B. 192). In a case recently decided at 
Blackpool quarter sessions, Bambing v. Barnes, the appellant, a street photo- 
grapher, had pleaded guilty to an offence against a by-law of Blackpool Cor- 
poration, for which a maxnnum pecuniary penalty of 408. was provided. He 
was fined and ordered to find ae eni surety for his good behaviour during a 
period o elve months. In default of compliance with that ‘order the justices 
ordered the appellant be imprisoned for eight weeks. His appeal to quarter 
sessions, ünder the istrates’ Courts (Appeal from Binding Over Orders) 
Ast, 1956, against the binding over order was dismissed. The learned Recorder, 
while conceding that the invocation of the powers given to justices under the 
Act of 1861 constituted in this case an extension of the powers beyond any re-. 
ported case, held that in considering whether it was right to make a binding 
over order emphasis should be laid on preventing persons committing in future 
any breach of the law rather than on the particular law that it was apprehend- 
ed ‘that those persons would break in the future.—ZLJ. ) 
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ADVERSE POSSESSION, 


A most interesting decision of the Court of Appeal (Wiliams Brothers 
Direct Supply Stores, Lid. v. Raftery, [1957] 3 All E.R. 593) applies salutary 
limits to he generally-held cqnception that anyone who ‘‘squata’’ on land for 
twelve years thereby extinguishes the title’ of the previous owner. In this case 
the plaintiffs had purchased the land in 1987, and had applied for planning 
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permission in 1948, at which time they went, all over the land and measured 
it up; planning permission’ wag refused, however. The defendant had in thé 
meantime been occup thé land, first for the growing of’ v bles and then 
for the breeding of greyhor ounds, and having started in 1943 he tained that 
by 1955 he had com hia ‘‘twelve years’? and had acquired a title by 
adverse possession. ae an action brought by the plaintiffs for posseasion and 
trespass, it appeared that the matter hinged, under a, 5(1) of the Limitation 
Act, 1939, on whether the plaintiffs had either bean dispossessed or alternatively 
had discontinued their possession. The county Court Judge thought that al- 
though the plaintiffs had not congciously discontinued their possession, they 
had.in fact been dispossessed. The Court of Appeal, however, applied the test 
in Leigh v. Jack, ((1879) 5 Ex. D. 264), that ‘‘to defeat a title by 

the former owner, acts must be done which are inconsistent with his enjoyment 
of the soil for the purposes for which he intended to use it’’. In the present 
case the Court thought that, having regard to the nature of the property, no 
act inconsistent with the owners’ enjoyment of the goil for their purposes (as 
property owners prevented, for the time being from development) been 
done by the defendant. The judgment in favour of the plaintiffs tends to show 
that a positive indication of the intention to dispossess, as well as a mere occu- 
pation, must be proved. The moral (if moral is the right word) seems to be that 
there can be no half measures about acquiring a ‘‘squatter’s title’’; a bold face 
must be presented to the world, and ‘‘acta incgnsistent with the owner’s enjoy- 
ment’’ must be done, It is, of course, fairly obvious that, from the squatter’s 
point of view, this may not be a very desirable course of action, since it may 
ni i crashing down upon him. Perhaps the law is not such an ass, after 
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ADMISSIBILITY OF STATEMENTS AND CONFESSIONS 


AuTHovGH regarded by many as hearsay, in a criminal case if an informal 
statement or confession is made by the accused evidence of such oe 2 
confession may be adduced at the trial if the prosecution is able to 
affirmatively that it was made freely and voluntarily. The statement o ak 
fession will be held to have been made freely and voluntarily if it can be shown 
that it was not induced by a threat or promise connected with the alee 
offence made by a person in authority over the one whose statement or eg- 
gion the defence geek to exclude. 

If the defence object to the admission of a statement or confession which the 
prisoner contends has been obtained by the influence of fear or hope excited by 
a person in authority, evidence upon the point is taken in the absence of the 
jury and the Court delivers a rulmg on that issue. The Judge decides if the 
statement or confession is admissible and, if he finds that it is, the jury decide 
what weight should be attached to it, as the admission of evidence Òf this kind 
is not in itself conclusive of the guilt of the accused. Indeed, the Judge should 
ask-tho jury to consider whether the statement was made freely and voluntarily 
and advise them that, if they are not satisfied that it was, it should be ie 
ed when they are considering their-verdict (Reg. v: Bass, [1958] 1 AN 
1064). In deciding whether the statement or confession should be admitted, 
the all-important and decisive questions of law which the Court has to answer 
are whether the statement a confession can be said to have been induced by 
fear, threats or pressure or by promises of favour or advantage relating to the 
charge exercised or held out by a person having authority in the case. 

Before a Court will hold that a statement or confession is inadmissible it 
must appear that the inducement which gave rise to the fear of prejudice or 
hope of advantage was of a temporal character. Thus, in Reg. v. Jarvis, ( (1867) 
17 L. T. Rep. 178; L. R. 1 C. C. R. 96) it wag helq that, where an employer 
advised his suspected employee to tell the truth ‘sso that if yon have eommitted a 
fault you may, not add to it by stating what is untrue,” the advice wasvof a 
moral character and not suficient to render a subsequent confession inadmjsgi- 
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the boy made ran ana which were held to bé admissible. 
vı One example will suffice of an indycement rendering a subsequent’ confession 
issible, and it is to be seen very eleatly in’ Rez v. Richards, (1832; 5 O. & P. 
818). A girl had been accused of poisoning and was told by her mistress: ‘‘If 
you don’t tell me all.about it, I. will pend fora constable.” It is not diffictlt 
to imagine that such a threat would have made obvious, to her' young mind the 
desirability of making a statement, aid, ps the indutement was' plainly tempo- 
val int character, her subsequent confession was rejected. Sen =e 
` There have been many cases where the accused has been told: ‘“You had 
better, tell the truth” (see, for example, Reg. -v. Jones, 1885, 49 J.’ P. 728), or 
RATS in words to thát effect, and thefe_has' been the’ tendency, noted ‘by 
elly, C.B., in Reg. v. Jaress (sup.), to’ regard such’ an’ expression as having 
‘‘a sort of technical meaning’’ conclusive of the threat or promise being tem- 
poral in character and thereby sufficient in ‘itself to make a’ subsequent state- 
ment or confession inadmissible as evidence. However, it’ would seem that it 
is pot sq much the actual words used whjch determine whether’a statement or 
confession is admissible but the circumstances in which they are spoken and 
the relationship of the speaker to ‘the one who subsequently makes the state- 
ment or confession the admissibility of which is afterwards challenged. `. ` 
' It should be noted that the inducement need not necessarily’ be made to the 
prisoner personally but may be made to another, if it can be proved that the 
person who offered the inducement believed or hoped that it would be communi- 
cated to the accused. . In Reg. v. Thompson, (69 L. T. Rep. 22; (1898) 2 Q. B. . 
12), the master’s advice to his servant, who was later convicted of embezzlement, 
was to ‘‘make a cleaif breast of it;’’ and although ‘these words were spoken to 
the prisoner’s brother the Court quashed the: conviction as their Lordships 
Anfeared that the words had been communicated to the prisoner before he made 
a ession, poe. 4 an 
-` Not, only must the fear or hope entertained. by the accused be of a temporal 
character, it must also be related to the accusation or charge.’ Where'’a husband 
and wife were in custody and a constable said to the husband: ‘‘If you will tell 
where the property is, you Shall see your wife,’’ it was held ‘that this was an offer 
of a collaferal pleasure or convenience wholly unconnected with the charge of 
larceny and that it was insufficient to er a subsequent confession inadmi- 
sible: Hea v. Lloyd, (1834, 6 C. & P. 398):"' eee 
- In the recent cage of Reg. v. Joyce, ({1957] 8 All B. R. 628), a decision of 
Slade J., it was held that evidence of a statement was admissible after a police 
inspector had told the accused :, l De eee, ' 
_“T need to have a statement from you.’’ The issne upon which this case was 
„reported turned upon & similar point to that iw Reg. v. Lloyd and his Lordship 
found that the words in qyestion were not an. inducement in any way relatin; 
to the accusation or charge, and he was able to arrive at this conclusion althoug 
he was of the opinion that, if the words of the police officer had not been spoken, 
the accused ‘‘might very well have refused to answer any questions at all.’’ 
Strong support for this decision, is to be found in Reg. v. Reason, (1872,.12 Cox 
C. C. 228), where an admission was held tq be admissible although it was made 
„after a constable had said to the accused: ‘‘I must know more about it.” «<` 
In order to render a statement or confession inadmissible the inducement 
offered must concern temporal things connected with the alleged offence and it 
must also be held out bya person in authority, who, generally speaking, will be 
a person connected with the apprehension, prosecption, or examination of the 
pie sed. To.take:an example,°in. Raz. v,-Gibbone, (1828; 1 O. & P. 97 ), it was 
held that a person who. was attending’a prisoner in the capacity of a surgeon 
Who had advised her that ‘‘she had better tell all’’ was not a person in authority 
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over her, so that the confession which she then made was of effect in the eyes 
of the law. Parks, J., distinguished’ the warning given by a surgeon from that 
given by someone with authority over the charge or accusation sgch as a police- 


MAN. e i 

A master or his wife (Rez v. Upchurch, 1836, 1 Mood: C. C. 465) or, perhaps, 
his other relations and neighbours (Rez. v. Stmpson, 1834, 1 Mood. O. C. 410) 
will be regarded as‘a person in authority in relation to his servant, but only in 
go far as he is the prosecutor and the charge or accusation in respect of which 
the statement or confession is made is related to the person or property of the 
master or to any member of. his family or‘to their particular sphere of concern 
(Reg. v. Moore, 1852, 2 Den: 622). The captain of a ship is a person in autho- 
rity with reference to a sailor (Rez. v. Parrott, 1881, 4 C. & P. 570), as is a 
solicitor engaged in the investigation of a crime with a view to prosecntion (Reg. 
v. Croydon, 1846, 7 L. T. Rep. (O. 8.) 410). 

An exception to the general rule that in order to render evidence inadmissible 
the inducement must have been held out “by a person in authority is that the 
inducement may have been offered by a person who would not be considered to 
be in this category if the prisoner’s fears ôr hopes were excited in the presence 
of such a persbn. Authority ‘for this is to be found in Reg. v. Laughter, (1846, 
2 Car. & Kir. 225), where an inducement’ was held out to a woman by her hus- 
band, who would not in the circumstances: of the case have been classed as a 
person in authority, in the-presence of a constable. The accused then made a 
statement but it was held that it could not. be received in evidence, as an in- 
ducement held out in the presence of a constable was of the same effect as if it 


had been held out by the constable himself. - 


The mere fact that a statement or confession has been made by the 
accused in answer to a question by a person in authority or, in the case of a 
police officer, before a caution has been administered in accordance with the 
Judges’ Rules (Rex v. Voisin, 118 L. T. Rep. 654; [1918] 1 K. B. 581) is not 
sufficient in itself to enable or compel the Court to refuse to admit such evidence 
if the prosecution is able to’show that it was nevertheless made freely and 
voluntarily. Magistrates, who are in a very special position of authorify as 
regards the accused when acting as examining justices, are required by s. 12 
of the Criminal Justice Act, 1925, to warn the prisoner, before he makes any 
statement in answer to the, ge, that he need not say anything in reply, and 
to inform him that if he does 4 statement it may be used in evidence at his 
trial and assure him that he has nothing to fear or hepe from any threat or pro- 
mise that has been held ont to him to induce him to make a comfeasion of 
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a ‘A QUESTION oF CONDONATION | : : 

Tr recent decision of Sachs, J., in Burch v. Burch (The Times, 11th March) 
furnishes useful material to those confronted with the problem what state of 
mind on the part of a spouse will render the resumption of sexual intercourse 
a condonation of the offence. It is clear from the earlier authorities that mere 
suspicion is insufficient for this purpose and that resumption of intercourse 
with knowledge of the offence amounts .to condonation. e facts of the case 
need not be recalled, beyond stating that’ in 1956 the wife confessed she had 
committed adultery in 1945... The’ question was whether the husband had at 
any time before the wife’s confession the requisite knowledge of her offence. 
His Lordship said that a conclusion based on intuition, delusion, jealous obses- 
sion or any other method than a reasonable deduction from ascertained facts 
did not constitute knowledge. Ingramed suspicion did not become knowledge 
merely because the man who held it became convinced of its truth without pro- 
per supporting evidence. The husband in this case was not aware of any fact 
on which a reasonable man could ground a belief in his wife’s adultery, and be- 
lief, although an ingredient, did not, itself constitute knowledge. The husband 
could'not, therefore, be held to have had knowledge of lis wife’s adultery. 
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There was a farihae TCASON. , The facta which the husband believed did not 
constitute all the material facta, for he believed in adultery with an United 
States soldier, gvith whom she stated in a letter to her husband in 1945 she had 
been in association, and not with a Canadian airman to whom the confession 
related. Had he known that there were two men in the life of the wife“at the 
time, not merely the one of whom she had told him, that was a matter that 
would certainly have weighed in the scales with him at the relevant time. It 
being thus established that before. the wife’s confession the husband had no 
knowledge of her adultery, she could not assert that thers was condonation before 
that date unless the present was one of those cases—which it was not—in ‘which 
the husband had in effect said: ‘‘I do not know, but guilty or not T will take 
her back’’—see per Cresswell, J. O., in Keats v, Keats, ee 32 L. T. Rep. 
(O. 8.) 286).—L.T. i 


STYLES IN ADVOCACY 


tí GENTLEMEN of the jary,” an eloquent advocate of the last A is said 
once to have exclaimed, ‘‘the reputation of a cheesemonger in the City of Lon- 
don is like the bloom upon a peach; breathe upon it and it is gone for ever.’ 
Those were the days when Erskine, the future Lord Chancellor and, by uni- 
versal consent, one of the greatest advocates our Courts have seen, made an un- 
forgettable and very favourable impression on Crabb Robinson, the diarist, by 
beating his breast. The case, by the way, was a rather sim le probate action. 
We have gone right to the other extreme now, as Sir Hartle y Sha haweross recently 
observed in an address to the Magistrates’ Association. The fear of seeming 
emotional or sentimental, the anxiety to be matter-of-fact, makes the modern 
advocate casual to the point of being aipshod. Some Judges don’t mind, others 
do. Not long ago a barrister at the Birmingham Assizes told a witness to take 
his hands out of his pockets, but Mr. Justice Stable intervened. ‘‘No,’’ he said, 
‘he need not. People are more comfortable with their hands in their pockets 
and counsel are always doing it.’ By contrast, Sir Norman Birkett, who has 
delivered so many lectures on advocacy that his views on forensic demeanour 
are fretty well known by now, expresses quite a different Bench-eye view. ‘‘I 
like to see the advocate who stands up straight infeourt and never lounges or 
leans on the back of the bench or puts his feet up. I like to see him standing 
up straight . . . I like to see the man who speaks right on without taking end- 
less sips of water.” He, also likes graceful English and the apt literary 
quotation. » 
Juries used to like the “bloom upon a peach” style of advocacy very much. 
years or so ago it was still current but not in the best forensic circles. 
‘Gentlemen of the jury,” exclaimed m a divorce case Wildey Wright, a flam- 
boyant but somewhat speculative counsel of the mineties, ‘‘those trousers spoke 
trumpet-tongued.’’ But since those days the*jury, that characteristically 
English flower in the fields of jurisprudence, has become far more of a rarity 
and advocacy has adapted itself accordingly. There were the grand jury, the 
special jury, the common jury, the criminal jury, the modified county Court 
jury, all species of the genus. But the central typical British jury, the arche- 
type, ‘‘the palladium of our libertiea,’’ as advocates loved to remind them, was 
the unanimous jury of twelve. That flower has not transplanted very happily 
to other soils. The Scots have a larger jury returning majority verdicts. The 


French have a smaller jury which retires to deliberate with the Judge and his - 


associates. But-there is a general feeling that they do not embody quite so 
surely the average common sense of the citizen. Peculiar things can happen 
even when the best Whitehall gardeners try to send cuttings of this indigenous 
plant beyond the seas. The curious may, care to look at the China 
Order in Council, 1925 (No. 603 of ell a relic of those dreamlike days when 
it could he said (as is recited therein) that ‘“‘hy treaty, grant, usage, 
suffrance and other lawful means His Majesty the King has jurisdiction with- 


in the Republic of. China.” Paragraph 36 (1), dealing with juries, enacted | 
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that: ‘‘Hvery male resident Britigh subject who is of the age of twenty-one® 
years and upwards and possesses a competent knowledge of ie English lang- 
uage...shall be qualified to serve an ẹ jury.” Then came para. (2): 

‘‘All persons so qualified shall þe ligble so to’ serve, except follo per- 
sons, ‘who shall nevertheless be competent to serve. ” And in the list of such 
persons are included those who ‘‘are disabled by mental or bodily infirmity. i 
Now, I have not got Maxwell on the Interpretation of Statutes by me, but con- 
struing that, as best I can, surely it means that persons disabled by mental in- 
firmity were declared competent to serve on juries. No doubt there will be 
plenty of propagandists at home and abroad ready to explain this peculiar 
enactment in terms of an arrogant ‘‘2olonialism’’ which considered that every- 
thing in China was so peculiar anyway that a jury of twelve mental defectives 
could not make the facts seem any s-ranger than they were. 

There are, of course, lawyers who, with the specialist’s intolerant impatience 
of the man in the street, feel that most jury verdicts must be the verdicts of 
mental defectives. But that is not the view of so sound and experienced an 
observer as Mr. Justice Devlin, who, not long ago, in his Hamlyn lectures, said 
that owing mainly to the property qualification, juries are predominantly 
‘‘male, middle-aged, middle-minded and middle-class.” And this he approves; 
it makes for unanimity and in the middle of the community safe judgment is 
most likely to repose. ` Accordingly, emong the occupants of the fold or pen of 
the jury-box behaviour tends to be ccnventional and uneventful. The only re- 
cent unconventionality we have hearc of comes from as far afleld as Australia 
where, perhaps, the composition of the juries is more emphatically male and less 
middle-aged. During a criminal tria. at Sydney, a pretty young woman gave 
evidence for the prosecution. Her icoks caught the eye of a juryman and he 
winked at her. But the wink was sadly ill-directed. The witness did not even 
notice it but counsel for the defence id. He protested to the Judge. The 
Judge stopped the case and discharged the Jury. It reminds me of the tactics . 
said to have been adopted by a French advocate defending a particularly 
striking beauty before an obviously sppreciative jury. ‘‘Do not, pie you,’’ 
he said, ‘‘send my client to languish in prison. Rather by your just and 
merciful verdict let her return rehabilitated to her home, No. 296 Rue Chore, 
telephone number Montplaisir 98765.°’—S.J. 


RAVESDROPPING* ` 


You have asked me to talk abort eavesdropping. There are I suppose, 
broadly speaking, two kinds of eavesdropping; eavesdropping by one person on 
another; and eavesdropping by the S-ate, whether to protect its security or to 
prevent crime activities personified ir the spy and the counterspy and in the 
plain-clothes policeman. 

Eavesdropping by one person on ancther can take more than one form. There 
is, for instance, what I may call be eavesdrop malicious and the eavesdrop 
delicious. Malicious eavesdropping by private persons has in England been 
illegal for centuries, Blackstone’s Commentanes state: “‘Kavesdroppers or 
such as listen under walls or windows or the eaves of houses, to hearken after 
discourse and thereupon to frame slenderous and mischievous tales are com- 
mon nuisances and may be punished >y fining and having to find sureties for 
their good behaviour.’’(*) 

Malicious eavesdropping was illegal here, in New York, until this year, I be- 
lieve, when your own legislation, founded on Blackstone, was repealed, ‘there 
never having been a prosecution under it. I congratulate you! 

Delicious ee ing we all know; we may even have had the luck to do 
it ourselvee—or, rather, to experience it. For its æsence is lack of premedit- 


* Extract from a a specoh delivered by Lord in November, 1957. 
Natham to a Lawyer's Group in New York, 1 Blackstone . 4 BI. Com. 168, ` 
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ation. It is eavesdropping by chanco, af things pleasant or at least innocuous, 
and without any thought of using in ahy way the information gained. ', 
. Then, again,\there’ is the eavesdrop dramatic. ‘Of course, all play-going is 

eavesdropping; the audience eavésdrops on the evenfs going on on the wage. 
But what [ have in mind is something more specialised—in eavesdropping 
on eavesdropping on the stage. The beauty of this kind of eavesdropping is 
a EE on both ry gelesen the eavesdropper and on what you must for- 
give me for calling the eevee There are numerous examples of this 
. Bort of eavesdropping but Shakespeare was a past master of it. Let me recall 
‘one or two. instances of what he did in this way. 

The case that will spring to your mind is poor Polonius. Hamlet Act Ii, © 
scene ivy. The Queen’s bedchamber. ‘The Queen has promised to give Hamlet 
a dreasing down for behaving so oddly, a if ee to discover why. Polo- 
nius, representing law and order—and, also thinks, may be, the Master in 

‘Lunacy, for poor Hamlet has been very ia is behind the arras. In comes 
Hamlet., He will have-nothing of his mother’s strictures: he is determinéd to 
confront her with her treachery to his father. ‘‘You shall not budge,’’ he de- 
clares. ‘‘You shall not budge; you go not till I set you up a glass where you 
may ave the inmost part of you.” Queen takes fright and cries out: 
“What wilt thou do? thoy wilt not, murder met Help, hol’? At Polonius 
takes fright and, very injudiciously, orie out ‘‘ What, ho! helpl? (It has the 
ela at any rate, of being his, shortest speech.) Hamlet then takes fright— 

since one never quite knows with Hamlet, pretends to take fright. He draws. 
«How nowl a ratt” says he. ‘‘Dead for a ducat, dead!’’ Through the arras 
goes his sword—and Polonius is compulsorily superannuated. (=) 

oo ust one more example, this time. from Much Ado About Nothing. Benedick, 

‘a young lord of Padua,’’ you will remember; the confirmed bachelor; always 

with the fair “Beatrice, the whole of heart, who appears to despise him. 
His friends determine to trick him into falling in love with her by so contriving 
things that he will. over-hear them gossiping about Beatrice having fallen in 

‘love with him. (A similar trick is to be played on her.) Strictly speaking, 
this ig eavesdropping in reverse: it is the eavesdroppera who do the talking; 
their victim who does the listening. ‘‘Hath she made her affection iowa to 

. Benedick?’ asks one. ‘‘No, and swears she never will, that’s her torment,” 

says another...And so on, "until the poor fellow has almost lost the power 
of his limba, and is staring into space : he oosa the whole thing. By the end 
of the scene he is a changefl man. ‘‘This can be no triek,” he exclaims. ‘‘It 
seems her effections have their full bent. “Love mef why, it must be requited 

.I never did think to marry...but doth not the appetite alter?” A And, 

then, the final rationalisation that clinches it: ‘“‘No, the world must be 

panied! ’7(2*) . How ‘intensely do his eavesdropping friends exult, in his dis- 
comfture; how intensely do we eavesdroppers exult in their triumph, and in 

. hig writhinga! 

Be`that as it may, it is not really about eavesdropping as such that I know 
you want me to speak but about aspects of eavesdropping by means of wire- 
tapping and of tape-recording, and, indeed, any device for the recording of 
sound, of concern to us, as lawyers. 

I believe there ‘are two reaséns for this choice of topic. You have recently 
passed legislation dealing with eavesdropping and, in England, a few months 
ago, wire-tapping became a public issue. 

‘What is this problem? . Why is eavesdropping an issue of great importance 
n A all, and to every country, on whatever ne of the Iron Curtain it finds it- 
We cannot consider thesé questions until we have agreed what eaveædro 
ping is. Havesdropping is an ‘invasion | of privacy. Eavesdropping, the 
gense in which we are considering it tonight, is an invasion of privacy Me 

2a Hamlet O’ Aob II, Soene tv. ` 

3b Muck Ado About Nothing Act II, Soene ili. 
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for the purpose of gaining information which will, or may,.incrimimate the man 
or woman being eavesdropped upon.- ..-. . _, i i i 

We are here face to face with a new facet of the fundamental -problem of all 
hump society: the problem of balancing the claime of the State against those of 
the individual: the problem of power.'! The telephone—and the tape-recorder— 
the microphone—in short, all devices' for recording the sound of the human 
voice is a new weapon which can and does immensely ‘strengthen the hand of 
the State. i E a — 

It is a horrid weapon, a poisonous weapon, and it has a gruesome record. To 
come to it from the wit and laughter of Shakespeare’s- merry men is like passing 
from sunshine into cold shadow.’ It is -a highly effective weapon; there is no 
defence against it; and, in the hands of the unscrupulous, it can lead to cor- 
ruption, to desolation and to alavery. Police States have not hesitated to use 
it, pleading, if by chance they felt obliged to make a pretence of defending 
their action, the ‘‘inescapable’’ claims of ‘‘security’’—the claims of necessity. 
And necessity, as has been truly said, is ‘‘the plea for every infrmgement of 
human freedom. It is the ent of tyrants.” ‘William Pitt said that in 
the House of Commons in 178%—nearly two hundred years ago. (°) 

Now, in considering this solemn theme, I am not going to concern myself 
with eavesdropping by one private person on another. In England there is no 
evidence of ‘wire-tapping of telephones by private persons, perhaps because 
there it is practically impossible for technical reasons. ‘By a curious oversight, 
or perhaps because of this technical difficulty, it has never been made illegal, 
but a recent pro that the necessary legistation should be passed has been 
accepted by the United Kingdom Government. Perhaps because we are not so 
technologically minded as yourselves, we don’t seem yet to have got round to 
the microphone. But I dare say that, when thé Government come to the out- 
evens of wire-tappmg by private persons, they might also deal with the miero- 
phone. 

In the State of New York, as I understand it, things have moved rather more 
rapidly—they have moved more rapidly not only in relation to ourselves but 
in relation also to other States withm-the Union. It is over sixty years since 
you here outlawed eavesdropping by private persons by telephone and you have 
this year strengthened these earlier provisions by outlawing eavesdropping by 
a subscriber of conversations on his own telephone. This year also you have 
taken another important step forward. You have made it a crime in this State 
for any private person to use any. other device for eavesdropping. * 


In short, I think we may say that, by and large, both you and we, in our 
several ways, have firmly in hand eavesdropping by private persons by mecha- 
nical devices. Legislation, if it does not anticipate, will at least follow closely 
on invention. Further legislation would no doubt be brought in if methods 
were invented of eavesdropping, not on: the spoken. word, but the unspoken 
thought. I pray that that day will never dawn. - 


On this occasion I am going to consider only eavesdropping by the State on 
private persons for the purpose of preventing crime—that is to say, an invasion 
by the State of the privacy of a citizen for the purpose of gaining information 
which will, or may, lead to-the arrest and conviction of a criminal. The rights 
of the individual have for centuries been modified to enable the State to investi- 
gate, detect and prevent crime. The search warrant, is an invasion of the in- 
dividual’s privacy which is a commonplace in both our countries. 

Further, the ideological divisions between a man and his neighbours can be 
as great today as the religious divisions with which the first Hlizabeth and her 
officials had te contend. The Fifth Column works for the downfall of the State 
SR may not be detected by the exercise only of th traditional rights of the 

te. 
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You will, : am gure, agree that the two broad. purposes for which the State may 
wish to ta , to protect its security or to prevent crime, are se et 
of view ai ion, essentially the same. It matters not whether the 
is concerned with internal strife—riote—sedition—dissension of one kiyd or 
another whether it is concerned with the machinations of other States; or 
whether it is concerned with the prevention of crime: in each case, there arises 
the problem of balancing the claims of the State against those of the individual ; 
to eavesdrop or not to eavesdrop; to tap or not to tap. 


Public opinion is ready to grant—and does, very rightly, grant—more lati- 
tude to the security service than to the police, knowing so much to be at stake. 
But, as I say, I do not propose to consider eavesdropping for this purpose. For 
one thing, the véry nature of security work, of counter-cspionage, makes diff- 
cult, if not impossible, public control over the exercise of any measures taken, 
including wiretapping. For another, the question of security has become so 
much overlaid by world tensions that it is not easy to think dispassionately in 
this context. In any case, this is, for you, largely a federal igsue. So, I would 
ask you to lay it on one side and I would ask you to consider the problem of 
eavesdropping only as regards eavesdropping by the State for the purpose of 
preventing crime. 

I have said that eavesdropping is an invasion of privacy. Now, what is pri- 
vacy? Privacy is the right to shut one’s door upon the world and to do or to 
say what one will (as long as it be lawful) behind that door, secure in the 
knowledge that one is alone. At Oxford there are two doors to an undergradu- 
ate’s rooms, one ordinary door for ordinary purposes and one stout door, of 
oak. This is normally pushed back against the wall and remains unused. But 
when an undergraduate wants to be undisturbed, he closes this oak door as well 
as the other—he ‘‘sports his oak,’’ as the phrase goes. No one would dream 
of disturbing him. He is inviolate, inviolable. In a sense every man sports 
his oak whenever and wherever he would be private. And he very properly 
considers himself to be, and is, in private when speaking on the telephone. If 
this privacy be invaded, be broken in upon unbeknownst to him, we feel.. 
What*do we feel! We feel that there has been not only an invasion of his pri- 
vacy but an invasion of his rights. Yes! Privacy is a right, an inalienable hu- 
man right, on the same footing as the right to freedom of speech or freedom of 
conscience. 


Throughout. the centuries our common law—and it is of course yours also— 
has guarded the sanctity of a man’s privacy no less resolutely than his personal 
freedom. I recall the words spoken, in the eighteenth century, by the Earl of 
Chatham, the Great Commoner as he was called:—‘‘The poorest man may in 
his cottage bid defiance to all the forces of the Crown. It may be frail—its roof 
may shake—the wind may blow through it—the storm may.enter—the rain may 
enter—but the King of England may not enter—all his force dares not cross 
the threshold of the ruined tenement.’’(*) 

It is right and proper, therefore, that we should weigh very carefully any 
suggestion that this right of privacy should, on occasion, be invaded by wire 
lan TTS by anything else—and that we should satisfy ourselves that there 
are reliable safeguards against the abuse of any powers with which it is agreed 
that the State may be armed. To yon, citizens of the United States, a nation, 
az Lincoln said, ‘‘conceived in liberty,’’(®) I do not need to stress these ob- 
jectives—limitation of power and safeguards against its. abuse; and, secondly, 
the vesting of the power in a suitable ene 
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4 Speech, House of Lords, Date unknown. 
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REVIEWS. 


Laws and Regulations on the Regime of the Territorsal Sea. New York: United 

Nations.’ 1957. Demi 8vo. Pages 11+811 Price $ 7. 

Ts volume is based on a collection of laws and regulations concerning the 
regime of the territorial sea, prepared for the use of the International Law Com- 
mission. It consists of two Parts: the first reproduces the text ee Nea of 
national legislation; the second reproduces the text of provisions of treaties and 
international agreements. The first Part is based on Information supplied by 
Governments in response to a request addressed to them by the Secretary General. 
The second Part is not to be regarded as containing all the treaties that relate 
in one way or another to the regmme of the territorial sea. The texts reproduced 
in this Part constitute a representative selection of the provisions of the 
treaties and other international agreements relating to the regime of the terri- 
torial sea which have been enforced in recent years. - 


Publio Law Problems in India. By Lawrenog F. Ess. Caurrornta: School of 

Law, Stanford University. 1957. Demi 8vo. Pages 114-192. 

Ix 1957 five Indian and four American lawyers came together for a five-weeks 
conference at Stanford Law School in California, The objective of this Con- 
ference was to make an inventory and evaluation of potentially productive 
research programs concerning Indian public law problems, with particular 
emphasis on those problems to which American experience could usefully be 
applied. In initiating the Conference, Stanford Law School received the aid 
af the Ford Foundation. At the outset a preliminary agenda of potential 
research topics was submitted to the Conference by the chairman. This served 
as an initial basis for discussion by the group. Papers on various topics were 
prepared by the participants and discussed. These papers are published and 
will be circulated among interested lawyers and institutions in India, the United 
States, and elsewhere. 


A Handbook of Company Law. By Ranotruan H. PANDI, B.A., LLLB., BAR-AT- 
Law, Advocate, Supreme Court. Bompay: Popular Book Depot, Laming- 
ton’ a Fourth . Edition. 1956. Roy. 8vo. Pages xvi+-287-++x. Price: 
Rs. 12/8. i 
THE provisions of the Companies Act of 1956 aye very complicated. The 

language of some of the sections Is very complex and involved. The learned 
author in this commentary has explained the complicated sections in clear and 
lucid language. The underlying principles of each section and the purpose 
which it seeks to achieve are explained in simple language. The comments in- 
clude all relevant decisions under each section or group of sections. Every 
important point has been carefully elucidated m the commentary. There are 
several appendices dealing with matters of practical importance in company 
administration. Directors of companies, managing agents, liquidators as well 
as those who have to study this Act will find this book highly useful. 


The Hindu Minority and Guardianship Act, 1956. By L. S. SASTRI, B.A., B.L 
ALLABABAD: Ram Narayan Lal 1958. Roy. 8vo. Pages mi-+-vi-+64+ 
m. Price Ra. 3. 

Tes Act remodels the Hindu Law of Minority and Guardianship. The 
learned author has clearly pointed out the law ag it stood before the promul- 
gation of this enactment and the changes made by it. He has fully explained 
to what extent the old law has been abrogated and how much of it still conti- 
nues to be the law. He has further drawn attention to several defects in the 
provisions of the Act and suggested plausible amendments, The commentary 
makes a comparative study of the old Hindu law and“the changes made by the 
Act. The case law on the subject has been fully incorporated. Lawyers will 
find this commentary very serviceable. | 
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Lord Goddard. By Exc Gunamaw aud, GLYN Jonææ. CaLourra: Rupa & 
Co., 15, Bankim Chatterjee Strest. Demi 8vo. Pages 175. Price 16s. 


LORD donnais, Lord Chief Justice of England, has been one of the most con- 
troversial personalities. This book is a penetrating study of his charagter as 
seen, through his publie life and his cases- It gives a frank ‘and critical por- 
trait of him in Court. It brings to life his stormy fight against the abolition 
of the: death penalty, his demand for the return of corporal punishment, his 
evidence to the Royal Commission on Capital Punishment, and -his House, of 
Lords ‘speeches on the Homicide, Act. The book gives an outline of the. career 
of a great public ii It is a long profile of Lord Goddard taken upto, me 
end of 1957. | 
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The Indtan Contract Aci. By the Rt.. Hon. Sm Donna F. Moura, C.LE. 
| Sixth Hdition by K. 8. SHAVAKBHA, B.A. (Oxon.); Barrister-at-Law. BOMBAY : 
N. M. Tripathi Private Ltd., Princes Street. 1958. ‘Roy, 8vo. Pages xxxvn 
+297. Price Re. 10. 


In this book the provisions of the Indian Contract Act are explained’ in a 
very simple language in order that. students may ‘understand and grasp the 
principles without the slightest ‘difficulty. A lucid and careful synopsis ‘of the 
Contract Act running into eleven pages and a chart which are included in it will 
be of great assistance to students in viewing the’whole Act in one perspective. 
Students of law will find this book extremely useful in mastering the principles 
of the Indian Contract Act. 

The Hindu Adoptions and Maintenance Act, 1956. By E. S. SASTRI, B.A., Bx, 

ALLAHABAD: Ram Narayan Lal.’ 1958. Roy. 8vo. Pages xm108. Price 

Re. 4. 


THIS is a commentary qn the Hindu. Adrao and Maintenance Act. The 
learned author is of the opinion that many of-its ‘‘provisions exhibit utter lack 
of farsight, and tend, m the working, to end in a tangle.” ‘‘The Congress 
party now in power has set its mind to reform (or revolutionize) the ancient 
system of Hindu Law by making it something, which, whatever else it may be, 
is not Hindu- Law. Some of the criticisms: made by: the learned author re- 
quire full consideration. The comments on the whole furnish a critical exami- 
vation of the text of the Act. ‘The freee is. sure to find this commentary 
aia 


The Guaedtnsine Acts. By M. W. PRADHAN, B.8c., LL.B. BOMBAY: N. M. Tri- 
oy Bah Ltd., Princess . Street. 1958. Demi’ 8vo. Pages xxm--274. 
ce ri 


THs is a commentary on the ‘Guardians ae Wards Act, Hindu Minority and 
Guardianship Act, and the Indian Majdrity Act. The inter-relation of the 
three Acts and the changes brought about by the codification of the Hindu law 
have been lucidly discussed. More than 1,200 cases have been referred to in 
the comments which fully explain the ae of these Acts. Practitioners 
will find this book very serviceable. . | 


The Concise Law Dictionary. By BENI PRASAD AGARWALA, M.A., Re ÅLLA- 
HABAD: Ram Narayan Lal. 1958. Demi 8vo. Pages +282. Price Ra. 5. 


THs is a concise law dictionary in Hindi in Devnagari script. Some Hindi 
words have received the stamp-of authenticity’ from the' Government of India 
because of their use by them in their enactments. Such words are placed with- 
in inverted commas. We are firmly of the view that it is the duty of the Gov- 
‘ernment of India to give’ man translations a aie legal phraseology used 
in various enactments. ar ee a 
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Bombay Law Reporter. 


JOURNAL. 


Aupust, 1958. 


MR. JUSTICE D. V. VYAS 


Mr. Justice Vyas laid down the reins of his high judicial office on August 18, 
- 1958, on completion of the statutory age limit of sixty years. He was born on 
August 14, 1898, and received his early education at the Bhowsingji High 
School at Porbandar. On passing the Matriculation Exammation in 1915, he 
prosecuted further studies at the Wilson College, Bombay, and in 1919 took the 
degree of B.A. in the First Class in English and Sanskrit. At the Wilson 
College he was appointed Dakshina Fellow in Sanskrit for a couple of years. 
As Porbandar State Scholar he proceeded to Emgland to compete for the LC.S. 
Examination. At the Jesus College, Cambridge, he took Tripos in Natural 
Sciences. After obtaining success in the open competitive I. C. 8. Examina- 
tion, he returned to Bombay in November 1923. His first appointment 
was that of Assistant Collector at Ahmedabad in December 1928, and in. 
that capacity he subsequently served at Larkhana, Sukkar, Hyderabad and 
Kanara. He was then transferred to the Judicial Department, and acted as 
Assistant Judge at Sholapur, and thereafter at Ahmedabad. In March 1931, 
he was appointed the District and Sessions Judge of West Khandeak. As Dis- 
trict Judge he served at Kaira, Belgaum, Surat, Broach and Ahmedabad. For 
nearly five years he was a member of the Industrial Court. In May 1945, he 
was appointed Judicial Commissioner at Ajmer Merwara, ‘and, in December, 
1946, he became Secretary to the Government of Bombay, Legal Department. 
In 1947, he was appointed Commissioner, Southern Division, and in 1948 as- 
Qommissioner, Central Division. On March 6, 1950, he was elevated as a 
Puisne Judge of the Bombay High Court. Advocates appearing in his Court 
could not but be impressed by his manifest determination to get at the truth 
without waste of time. He came thoroughly prepared with the facta of cases in 
his Court, and could not brook want of preparation, or slovenliness, or ver- 
bosity, on the part of advocates appearing before him. Zeal for dispatch was 
the keynote of his character, and he did justice to the high office to which he 
had been exalted.” 


Mr. Justice Vyas is a Fellow of the University of Bombay and of Baroda, and 
was a member of the Syndicate of the Bombay University for some time. He 
takes keen interest in the affairs of these Universities, and is an erudite scholar 
of philosophy and Sanskrit literature. He has a uni e over Sanskrit 


language and can orally deliver learned oratiogs in that language which few 
educated Indians can do in modern times. ; 
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ad ° a ' 
Mr. Y. V. Chandrachud, Government Pleader, addressing his Lordship said :— 
May it piema your Lordship, 


We, the members of the Appellate Bar, meet today to bid a farewell fp your 
Lordahip and to express our appreciation of the work which your Lordship has 
done during the last eight and a half years. 


The Indian Civil Service, to which your Lordship belongs, has provided to 
this Court an array of distinguished Judges. The Bar, which is capable of 
high objectivity, has not failed to appreciate the merit of those Judges, merely 
because they are comparatively strangers to this Court. The large gathering 
which is present this evening bears testimony to what I say, and I have pleasure 
in voicing the feelings of the Bar today. 


Your Lordship had held several high assignments before you were elevated - 
to the Bench of this Court in 1950. You were a District and Sessions Judge 
for fiftean years which may perhaps be the longest period for which a le 
individual has held that office. During this period, your Lordship ete a 
first-hand knowledge of the working of law Courts in several nes of the 
State. The experience which your Lordship acquired as a District and Sessions 
Judge, as a member of the Industrial Tribunal and then as a Divisional Com- 
missioner for the Southern and Central Divisions, proved of immense use to 
your Lordship in the discharge of your duties as a Judge of this Court. It is 
„for that reason that your Lordship did not experience any difficulty in grappl- 
ing with problems which arose out of the construction of the tenancy and labour . 
legislation. Having known, for example, the working of the inferior village 
servants at close quarters, the presumption arising under section 135-J of the 
Bombay Land Revenue Code held no terrors for your Lordship. You were al- 
ways astute ascertain that the entries to which law attaches presumptive 
value were e by the village servants in the due discharge of their duties. 


Your Lordship had a brilliant academic record. You took your duation 
in 1920 from the Wilson College, with a first class in English and it. You 
are A renowned scholar of Sanskrit literature and I have it on high authority 
that you are one of those few Sanskrit scholars who can deliver a speech in 
Sanskrit, extempore. In your judgments in cases arising under the Hindu 
law, one can clearly see the impress of your erudition. In the case which is 
now reported in 59 Bom. L. R. 633, the question which arose for decision was 
whether a gift made by a*member of a joint Hindu family is void or is merely 
voidable. *The answer to this question depended upon the true construction of 
several original Sanskrit texts. In coming to the conclusion that the gift in 
such circumstances is void and is not merely voidable your Lordship has con- 
strued the texte of Narada and the text of Mitakshara in a manner which bears 
the hall-mark of true scholarship. 


Your Lordship is gifted with a prolific memory and we were always amazed 
at the way In which you recollected the minutest details in the heaviest of 
criminal cases. To mention only a few instances, the Jupiter General Insur- 
ance Company’s Case and the Shiromams Case were replete with complicated 
facts and your Lordship proceeded to deliver judgments in those cases not for- 
getting to mention the smallest detail and without so much as a casual reference 
to your notes. A stupendous memory and, what was from the stenographer’s 
point’ of view, an almost devastatingly fast delivery of judgments led to a 
Mee speedy disposal of cases in your Court. The speed at which your Lord- 

ship disposed of matters, particularly criminal matters, sometimes made some 
of us uncomfortable in your Court. It was some consolation to the litigant, 
though not to the lawyer, that your Lordship had burnt midnight oil over a 
preparation of those cases. 


Well, my Lord, the day ’3 work is done and it is now time to part. Your Lord- 
ship is a sitting member of the Senate of the Universities of Bombay and 
Raroda, Your Lordship is. interested in religion and in Sanskrit literature. 


? 
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May I expresas the hope on behalf of the Bar that your Lordship will give the 
benefit of your rich extra-judicial experience to social and cational in- 
stitutions and will not reserve it merely for Governmental semi-Govern- 
mental activities? 

On behalf of the Appellate Bar, I bid your Lordship an affectionate fare- 
well and wish peace and plenty to your Lordship im your retirement. 


Mr. Justice D. V. Vyas replied as follows :— 
Mr. Government Pleader and Members of the Bar, 


My heart is full to-day, and when the heart is full of feelings and over- 
whelmed with emotions, thinking becomes slower and speaking becomes difficult. 
Union is generally pleasant, but parting is mostly painful, especially parting, 
from those with whom one has worked happily and with cordiality and co-ope- 
ration for years. A curtain would be wrung down from’ tomorrow upon my 
association with this High Court as a Judge of the High Court. The stream of 
time flows eternally and days, weeks, months and years would pass, as pass 
they must; but the memory of eight and a half years, during which I was asso- 
ciated with you in the noble cause of the administration of justice, would for 
ever remain my proudest and happiest dream. The fact that we, I as a Judge 
and you as members of the Bar, are meeting now for the last time is causing 
deep distress and sorrow to me, and I would scarcely be human if I did not 
feel the pangs of separation. I feel the separation acutely. I feel it more than 
words can tell. The fact that yon have put up with my shortcomings and, on 
the contrary, have been gracious and generous enough to pay me such a hand- 
some honour and compliment has touched me so deeply that I am afraid I 
may not be able to express my thoughts in a coherent and logical way today. 
I do not know how to thank you, what to say and how to say it in order to con- 
vey my gratitude to you, for being so kind and gracious to me. When I eame 


‘ to you from the mofussil eight and a half years ago, I did not have the pri- 


vilege of knowing anyone of you before. Since then I have been with you, 
worked with you, exchanged thoughts with you, and to-day if I can only feel 
that amongst the members of the great Bar of Bombay there are at least a 
few persons who would be generous enough to accord to me a tiny little place, 
out a permanent place, in the corner of their minds and hearts, I would con- 
sider myself a, proud man, a happy man, a fortunate man. The ocean of exis- 
tence is a mighty ocean. It is without a beginning and without an end. In 
that ocean people come together, stay together, or swim together, or struggle 
together for a time, and then they depart and disappear. Truth alone lives. 
One is young when he enters upon his service. Young becomes old and old 
becomes older, and when the Constitutional bar comes at sixty, he takes your 
leave and goes and you do not see him as you used to before. What remains with 
vou is the truth about him. If the truth about me, whatever it be in your 
jadgment, lives in your minds, not only so long as you are practising as law- 
vere, but even thereafter, that would be my highest, the very highest, reward. 
The Bombay Bar has produced a galaxy of most eminent and distinguished 
lawyers who not only did memorable work of immortal fame in the domain of 
law, but also made effective contribution towards the fulfilment of the nation’s 
political destiny. It is continuing to possess and produce brilliant lawyers 
who are worthily upholding its traditions. To participate with such a great 
end distinguished Bar in the noble work of the service of humanity through 
the administration of justice is a rare honour, and I feel so happy and proud 
that I was fortunate to have that honour. I am beNolden to Providence for 
giving me such an honour. 

I am very grateful to you, my friends, for the very kind, gracious and 
generous way in which you have referred to what little service I might have 
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henin daero iaa etna during my tenure as a Judge of this 

High Court. me assure you that none is more conscious than myself -of 

the fact as to how little I have deserved the great honour that you have done 

to me. Iam not of such a poor understanding as to think that I have merited 
this honour. The complimentary references that you have made about me are 
far more the result of generosity and friendliness that. are inherent in ‘this 

Bar than my desert. Hivery rule has an exception. But there is one rule 

_ which has no exception, and that is, no matter how many and how varied the | 
shortcomings of a Judge may be, the cordiality and friendliness of relations 

between the members of the Bar and the Judges as members of the Judiciary . 

always ‘remain unimpaired. It is of that rule that I am getting the benefit 

to-day and not of any special merit of mine. , i 

I have a feeling, my friends, that I might have incurred your displeasure 

“by appéaring to go fast with the work. But let me assure you with all the 

sincerity at my command that a mere disposal was not the object of the speed. 

It is inconceivable that a Judge would sacrifice justice to disposal and: quality 

to quantity. It may be that in criminal cases I asked questions perhaps too 

quickly. But, thet\in a large majority of criminal cases, a decision about 
the guilt or innocence of an accused person, which is a question of fact, depends 
upon aiswers to certain questions. Thérefore, sooner or later, questions de- 
cisive of the cases were bound to be put, and perhaps I put them`sooner rather 
than later. But let me assure you, in all humility, and with all the emphasis 
of which I am capable, that it was never my intention, and it could not ever 
be the intention of any Judge, to shut out the members of the Bar from putting 
forward their cases. Without the assistance from the Bar—the assistance 
from the Bar is always most helpful and valuable—dispensation of justice 
would be impossible. Cases a I decided, i could not have decided without 
your help and co-operation, which you always so readily and willingly extend- 
° ,ed: As soon as I sensed some indication that I was asking questions perhaps 
too quickly, I attempted to set right the shortcoming by deciding to rer fewer 
questions and not so quickly, and I hope that in thqt endeavour of mine I 
have achieved an appreciable measure of success. All the same, for my fond- 
sir perhaps an unconscious fondness, for putting auestions: not so slowly 
ey might have been put, I crave your forgiveness. 

Friends, today the long period of thirty-five years of my service in the Indian 
Civil Service is coming to an end, and out of these thirty five yeara, the period 
to which I shall always lðok back with pride and happiness is the period of 
the last eiftht and a half years, om which I was associated with this High 
Court, the great temple of Justice, where lawyers and Judges, the powers of 
law and justice, have been working together in harmony and co-operation for 
the welfare of God’s universe. There can scarcely be a nobler duty than the 
duty of administering justice, and if you think that at the altar of that duty 
I have been able to make some little and hymble contribution during the last 
eight and a half years, I would feel happy even on this sad occasion of bidding 
good-bye to you. 

The Ttivine laws or the laws of nature administer ienaa and God’s 
justice works automatically- and inexorably. Human laws, on the other hand, 
have to be administered and human justice, justice as between man and man 
and-as between the State and the man, has to be done. In modern society, 
law. is a dynamic force, and it is 80, because human laws have been enacted 
to meet the needs of the sociéty which ‘are not static. These laws have to be 
administered and justice has:to be done in accordance with them. It is upon 
the fair and just administration of the laws that the welfare of the society, the 
stability of the society, the progress ‘and prosperity of the society, depend. In 
administering laws and in doing justice we are dealing with the lives and liber- 
ties of our fellowmen amd fellowwomen, and it is never a simple thing to pro- 
nounce words that doom a hutnan being to a long term of Imprisonment or to 
gallows. All cases, civil and criminal, big and small, deal with human beings 
and unfold the stor story of human relations, and while it is not easy to achieve a state 
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of perfection in any field, one must always try to approach ag nearly as possible the 
objective, namely, justice which is the birth right of all human peings and yet 
which is so sorely needed by humanity. In a criminal case the prosecution 
says ‘Punish the guilty’’ and the defence says ‘‘Clear the innocent’’, and it 
is Well gettled that clearing the mnocent is more important than punishing the 
guilty. Administration of justice is thus a sacred and supremely important 
task. The members of the Bench and the Bar are busily engaged day after 
day in the performance of that task in this temple of Justice. [ am indeed 
proud of the privilege which I had of associating myself with that task for the 
last eight and a half years. 

Friends, the dignity and sacredness of judicial office le in holding the 
scales even between man and man and between the State and the man. It is 
upon the holding of the scales even that the equilibrium of the society, the 
peace, the contentment, the stability of the society depend. Humanity’s present 

plight is due to the fact that human relations are contaminated with poisons 
of life, such as jealousy, hatred, ill-will, malice and unsatiable greed. Bhar- 
trihari has said ‘“Face may be full of wrinkles; hair may be turning grey; 
strength may appear to desert the body; but greed becomes younger as age 
advances.’’ Universe has become a multi-storeyed building. On each storey 
lives one particular class of people. On one storey there live businessmen; on 
another storey there live bankers; on another one the scientists, and so on. 
Each class thinks of itself only. People living on one storey hear only the foot- 
steps of those living’ on the upper storey. There is no co-ordination of life, 
no co-ordination of effort between them. This is a mistaken view of life. 
Every atom of life is bound up together. A pebble cannot be thrown in the 
ocean without disturbing every drop of water in the sea. Every life is in- 
extricably mixed and woven with every other life. Every influence, conscious 
or unconscious, acts and re-acts on every living organism. In this temple of 
justice, Judges and lawyers adopt a human approach to cases and bring human 
understanding to bear upon the task of unravelling human actions and re- 
actions .that are at the bottom of civil and criminal cases. Although outside 
the Court Judges may live in isolation, they fully enter the stream of life while 
deciding the cases and with the co-operation of lawyers they do justice bet- 
ween God’s children. It was a privilege of mme to be associated in a humble 
way with this noble work, the work of dispensing. justice amongst God’s 
children, for the last eight and a half years. 

We are living in the age when science has måde tremendous, advances. 
Scientific advance is good and indispensable for the progress of the society and 
for keeping pace with the nations of the world. Science has conferred many 
benefits upon humanity. It has given us many inventions. But there is no 
absolute good and no absolute evil in this world. Science, although it has 
conferred incalculable benefits upon humanity, has also given into the hands 
of humanity weapons of ‘destruction which can wipe out the humanity. It is 
the sense of fairness and justice alone that can prevent the use of these weapons 
for destructive purposes. Justice thus is the saviour of life. Justice is the 
juice of life. . The more this juice is disseminated through the various parts of’ 
the tree of life, greener will be the tree, prettier will be ita foliage, lovelier 
will be its flowers and tastier will be its fruits. The Judges and lawyers alike 
have been working together in collaboration for keeping green this wonderful 
tree of life, and I cannot but reflect with deep and genuine sorrow upon the fact 
that from tomorrow onwards my humble efforts and my tiny little contribution 
in that direction would come to an end. 

Life is a trial or series of trials and at the close of every trial there comes 
the stage of a verdict. In my career of thirty five years [ have given many 
judgments as a magistrate, as a Judge in the districta and as a Judge of the 
High Court. Now has come the time for me to be jttdged by you and to re- 
ceive your verdict. The highest aspiration that a Judge can cherish is an 
aspiration for a verdict in his favour and it would be a proud and memorable 
day for him, a day of culmination of his dreams, when he gets a verdict, if he 
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treasure of his{lifetime. A Judge may have material possessions; but a verdict 
in his favo if it is given in his favour, is his spiritual wealth 
and spirit is mightier than matter. If, upon making a full allowance Ser all 
my shortcomings, you return the verdict that you will remember me kindly 
and affectionately, I shall consider it a crowning achievement of my life. 
Friends, I now say good-bye to you sorrowfully and with a heavy heart. 


JURISDICTION. 


How far does the jurisdiction of a Court to try a suit depends upon the frame 
of the suit? Can a party confer jurisdiction on a Court by preferring a claim 
which cannot be sustained or by asking for a relief which cannot be granted! 

Jurisdiction ordinarily means the extent of the authority of a Court 
to administer justice. A limitation may be imposed on the extent of jurisdic- 
tion as to the subject-matter of the suit, the person, the pecuniary value, the 
place of suing, or it may partake of two or more of these characteristias. 
(Vishnu Sakharam Nagarkar v. Krishnarao Malhar’). 

So far as the pecuniary jurisdiction is concerned, it is a well-recognised princi- 
ple that ordinarily it is the value put by the plaintiff on his suit that prima facte 
determines the jurisdiction. Nevertheless, it does not follow that a plaintiff is 
in every case at liberty to assign any arbitrary value to the suit and thus be 
free to chooge the Court in which he should bring the suit. (Dayaram v. 
Gordhandas*). Thus it would be the duty of the Court to which the plaint is 
presented to return it to the plaintiff to be presented to the proper Court if 
the over valuation or under valuation is patent on the very face of the plaint. 

In Stnpson v. Crowle? an action was brought in the county Court by two 
members of a voluntary association against the members of the committee for 
an injunction to restrain the defendants from interfering with the plaintiffs’ 
enjoyment of the association. No damages were claimed in the action and the 
county Court Judge dismissed the action. No objection was raised at the trial 
to his jurisdiction. The plaintiffs appealed, and the objection was then taken 
by the defendants that the county Court Judge had no jurisdiction to try the case. 
In course of argument a query was put by Bray J.: “‘Can a party give a county 
Court jurisdiction by making a claim for damages which could not be sustain- 
ed?” Both he and Lush J. took the view that the plaintiffs not only did not 
claim the damages but they could not have claimed them successfully. It was, 
therefore, held that as the claim was solely for an injunction and not for an 
injunction as ancillary to a cause of action within s. 56 of the County Courts 
Act, 1888, the county Court Judge had no jurisdiction, and that the mere fact 
that the parties proceeded with the trial without the point as to jurisdiction 
having been raised, did not confer jurisdiction upon the county Court Judge. 

In an earlier case, Farquharson v. Morgant, the plaint as it stood claimed relief 
which the county Court could not give, and Lopes L.J. in concurrence with 
Lords Halsbury and Davey L.J. observed: 

“Tt seems to me that there has always been recognised a distinction between what I 
will call a latent want of jurisdiction, Le, something becoming manifest in the course of 
ee ee eee 

diction apparent on the face of the proceedings,” 
and that 
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is patent, the grant of the writ of prohibition is of course.” 

Lloyd v. Jones® was a case where title of a hereditament was brought into 
question on the strength of a custom. But it was pointed out that in an earlier 
1 1908 LER 1l Bom. 188. 3 Heo iQ. 243. 


2 (1006) L L.R. 31 Bom. 73, s.o. 8 Bom. 4 [18%] 1Q. B. 552, at p. 557. 
L.R. 885. 5 (1848) 6 O. B. 81, at p.. 89 
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case such a custom was held to bé void in law and his Lordship Wilde Od. 
observed. that: b. 

"... Tho jurisdiction af the county court cannot be excluded by the pretence of a cus- 
tom which has been so long and so solemnly determined to have no valid existence”, 
and that . Ea 

“to oust the furisdiction of the county court by a reason of proviso that the Court 
shall not have cognisance of any action in which the title to any corporeal ar incorporeal 
hereditaments shall be in question, the claims set up must be a bona fide one, and the 
righ one that con exist in point of Law.” ; s 

i In Howorth v. Swtcléffe® the question for consideration was whether an 

« action for damages to the reversion could and should have been commenced in 
the county Court instead of High Court. It was urged by OC. A. Russel for 
the defendant, relying on various earlier judgments, that the question whether 
the title to hereditaments is involved so as to prevent the county Court from 
having jurisdiction does not depend at all on the allegations contained in the 
pleadings. It is not sufficient that upon the pleadings a question of title may 
possibly arise. The question whether the county Court. has jurisdiction depends 
upon the question whether in fact a dispute as to the title:arises. The jurisdic- 
tion of the county Court is not ousted and the county Court Judge is bound to 

roceed until it appears on evidence that a question of title actually arises. 

e Court decided that on facts of this case the action could not have been com- 
menced in the county Court because a question of title to a hereditament arose 
which that Court had no jurisdiction to try. But the Court approved of the 
ratio when it observed (p. 864): 


“It has been held—and In this I agree—that the mere assertion by the plaintiff of 
title to a hereditament of over 50 L in value by the year is not sufficient to shew that the ~ 
action could not have been commenced in the county Court; but, in order to shew that 
the plaintiff could not sue in the county Court, he must establish the fact that a ques- > 
tion of title did really and bona fide-come in issus;...” 

In one of our early Bombay cases, viz. Lakshman Bhatkar v. Bahay Bhatkar,’ 
where the question was how far the jurisdiction of a Court depends on valugtion 
of claims by the plaintiff, Mr. Justice West (Mr. Justice Nanabhai Haridas 
concurring) delivering the judgment, observes: 

“_.. What prima facte determines the jurisdiction is the claim or subject matter of 
the claim, as estimated by the plaintiff and this determination having given the jurisdic- 
tion, the jurisdiction ftself continues whatever the event &f the sutt, unless a different 
principle comes into operation to prevent such a result or to make the procdedings from 
the start abortive. i 

This principle is that the jurisdiction of the Court properly having cognizance of the 
cause is not to be ousted by unwarrantable additions to the clatm.” 

In arriving at this conclusion reliance was placed by their Lordships on the 
judgment of Sir B. Peacock O.J. in the case of Nanda Kumar Bannerjee v. 
Ishan Chandra Banerjee? who said: 

“...the Small Causes Court cannot be ousted of its jurisdiction merely by asking 
for an alternative relief to which the plaintiff is not entitled.” - 

It seems the Bombay High Court is of the view that whether it is a limitation 
on jurisdiction regarding valuation or subject-matter‘of the suit, a party cannot 
either confer Jurisdiction on one Court or oust the jurisdiction of the other, by ` 
preferring a clai which cannot-be sustained. l 
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LAW OF PREVENTIVE DETENTION IN INDIA 


Ir is the unkiue privilege of India that with the advent of independence she 
has managed to keep on the Statute Book the law of Preventive Detention. It 
appears to be nearly permanent though not declared so. The law of Preventive 
Detention in its modern form owes its genesis to the First World War. In fact 
in one sense detention without trial is clearly reminiscent of the Spanish Inqui- 
sition, No other country than India has sought to retain this law of Preventive 
Detention during peace time. ‘It has been always admitted that detention with- 
out trial is a clear denial of the liberty of a citizen. Only in abnormal war- 
times can the liberty of a citizen be curtailed by the application of detention 
laws. While so, how can we defend it as a peace-time measure in India? In 
other words, it looks as if we in India have continuously been.in some kind of 
war-emergency, for the last ten years, How else can we justify this lawless 
law? The emergency is not external but internal possibilities of commotion, 
imminence of disturbance to maintenance of public order, public tranquillity or 
the security of India, Are conditions so bad in India? Is not the ordinary 
citizen in India law-abiding? Why is the party in power fighting shy of abro- 

gating the law of Preventive Detention! ‘These are the questions we wish to 
ponder over and examine, 

The sorry episode of permanently keeping the statute in force by the back- 
door method: of annual statements in Parliament, some governmental explana- 


. tion for the need for continuance of the Act, and finally getting the majority 


in Parliament to vote for the continuance—these indeed have become normal 
features of our citizenship rights. Is it proper to have such continued reten- 
tion of a law which strikes at the fundamentals of civil liberties? This is in- 
deed hardly fair to the citizens of a federal democracy. It may even be bet- 
ter to tolerate a permanent statute with adequate judicial safeguards, limiting 
the period of detention and setting free a detenu after six months in case no 
case can be registered against him. 

The theory of aa Avera satisfaction of the authority has been carried too 
far in the Detention Act practically throttling any judicial review on that 
aspect. It is placing a great premium on the administrator’s integrity and 
capacity to assess correctly the need for such detention. . The scope of sub- 
jective satisfaction should be narrowed to the narrowest limit. It can be dealt 
properly only at Cabinet level on the lines disclosed in Invermdge v. Sir John 
Anderson®, To delegate this subjective-aatisfaction-power to a lesser official 
or a Distriet Officer is preposterous. The suggestion is if the satisfaction is 
left solely to the Home Minister of the State personally he would be answerable 
at the bar of the Legislature. There should be no delegation of this power to 
any one below the rank of a Minister. Then again, the present Advisory Board, 
however ‘best manned, appears somewhat as a ‘‘substantial solatium”? and can 
in no manner be called a substitute for a Court of law. We venture to sug- 

that the Board’s function may as well be taken by a Judge of the High 
urt—eall him as ‘Advisory Judge’ if you want. If the Board is reputed 
to. be at.high level, the reputation will in no way be minimised if the Judge 
of the High Court is specially appointed and before him, the Administration 
has to lay the papers and the detenu allowed a hearing in person. This will 


create public confidence. A Board is rather a secret affair and the States’ ' 


interest will in no way be jeopardised if one sole High Court Judge takes the 
place of the Board. The proceedings before a High Court Judge will be con- 
sidered sufficiently public and will offer the detenu an atmosphere wherein he 
will rightly feel that justice is ‘‘seamimg to be done”. 

As the law stands now, a detenu has a fourfold right. He is to be informed 
of the grounds of detention as soon as may be. Next, he can make representa- 
tion in answer thereto. Thirdly, he is entitled to a personal hearing before the 
Advisory Council. Lastly, he has to be informed of the order of confirmation 


1 Bee Authors new to his Eu ere oo 
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or release by the Advisory Board’s recommendation to the Government. The 
scope of judicial review emerging from these is indeed veryplimited. The 
Courts have insisted that the grounds served on the detenu shall not be vague 
or indefinite or be such that they are not susceptible of an explanation. In the 
absence of such grounds, the order of, detention is slira vires. Even if one of 
the grounds is defective, it renders the order nugatory. Here again the pro- 
vision in the Constitution enables the detaining authority to refrain from dis- 
closing facts which such authority considers to be contrary to public interest 
to disclose. This practically renders the so-called safeguard illusory. Further 
a second detention can always circumvent a discharge of the detenu by Court. 
The safeguard of review by the Advisory Board is not an adequate one. It 
can hardly take the place of a judicial trial. To say that the Council is man- 
ned by a Judge of the High Court and two others qualified to be such Judges, 
is ene a convincing safeguard. The procedure before the Council renders 

ole thing useless. A mere reading of an accusation and an answer sup- 
pais by any information that may be called for is hardly enough. No 
Court can judge a person merely on pleadings. It requires evidence tested by 
mination in procedure as between punitive justice (before Court of law) and 
fact. But the Advisory Board dispenses justice merely on papers and what 
-/we may say ‘hearsay. Thus the procedure ee in a detention case is 

contrary to all canons of ‘Natural Justice’. y should there be this discri- 

mination in procedure as between punitive justice (before Court of Law) and 
preventive justice (before the Advisory Board under the Preventive Detention 
Act)? The detenu’s right of audience before the Board can hardly make up 
for representation by a lawyer. Exclusion of counsel excludes the only source 
of assistance to the Board to sift the materials on behalf of the detenu. 

To confer on a State absolute dominion over all that man holds dear (personal 
liberty) is to confer arbitrary power on those who are masters for the time being. 
Despotism in any shape will only land the country in abject slavery. We echo 
the words of Mr. M. K. Nambiar! 

“of what worth is the glorious Preamble of the Constitution which holds out justice, 
liberty, equality and fraternity as the guiding star of our Republic, tf the Canstitation, 
as interpreted, empowers the deprivation of liberty without conforming to the most ele- 
mentary principles of natural justice. Without personal freedom free India cannot breed 
a race of free men.” > 
A nation raises itself not by the quantum of its Police Laws but the absence 
of it except to the barest minimum. There is no clear case for a general Law 
of Preventive Detention in India: May be, there are certgm potential law- 
breakers, but they can be dealt with under the ordinary law. 


V, Q. RAMACHANDRAN, 


GLEANINGS 


‘( DEFRAUD”? AND ‘DEOEIVR’ 

. Ir is odd but true, as ig pointed out in Kenny’s Criminal Law (16th edn.), 
that the Courts for ‘nearly two centuries administered the law of forgery of 
private documents without finding it necessary to define the verb ‘‘to defraud’’. 
It is odder still that one has to turn to a decision given in the Chancery Division 
(Re London & Globe Finance Corpn., Lid., [1903] 1 Ch. 728) to find the famous 
passage that ‘‘to defraud is to deprive by deceit; it is by deceit to induce a 
man to act to his injury”. In R. v. Potter and Another, [1958] 2 All E.R. 
51), decided by Paull J., one of the defendants, Mier were brothera, imperso- 
nated the other at a driving teat. Having pasgod tHe test, he signed in the 
brother’s name the certificate of competence; the brother then applied for 


1 See Introduction to the Author’s book on The Law of Preventive Detention. 
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and obtained a driving licence ae the county council The brothers were 
charged, inter with procuring a driving licence by false pretences contrary 
to the Larceny’ Act, 1916, s. 32(1), which makes it an offence, by any false pre- 
tence with intent to defraud, to ‘‘obtain from any other person any qhattel, 
money, or valuable security...’’. It was contended for the defendants that 
there was no intent to defraud because nothing of any value was obtained by 
the deceit which was practised and nothing was done which turned the deceit 
into an intent to defraud.: The learned Judge rejected this contention and 
referred to E. v. Bassey, ( [1931] 22 Cr. App. Bep. 160), in which the Court of 
Criminal Appeal upheld the prisoner’s conviction on a charge of forgery by 
the fabrication of false documents to establish his educational qualification to be 
admitted as a student of the Inner Temple. In the result it was held that an 
intent to defraud, in the sense of inducing a course of conduct, t.6., the granting 
of a driving licence, had been established; in the alternative, there was an intent 
to induce the county council to part with a ‘‘chattel’’ within the meaning of 
s. 82(1) of the Act of 1916, namely, the piece of paper constituting the driving 
licence.-—L.J. 


LIMITATION: Daats or TORTFEASOR 


THe Law Reform (Miscellaneous Provisions) Act, 1934, made legal history by 
abolishing, subject to three exceptions, the ancient rule actio personalis moritur 
cum persona, and causes of action founded on tort were thus assimilated to 
causes of action founded on simple contract. By a 1(3) of the Act, as amend- 
ed by s. 4 of the Law Reform (Limitation of Actions, etc.) Act, 1954, proceed- 
ings in respect of an action in tort must be taken within six months after the 
deceased’s personal representatives took out representation. With these provi- 
gions in mind, we may turn to the Limitation Act, 1939, which, by s. 2(1), im- 
poses a six-year limit for actions founded on tort reduced to three years by 
s. 2 of the Act of 1954 for certain actions in tort for damages for personal in- 
juries, and then proceeds to provide, by s. 32, that the Act shall not apply to 
any action ‘‘for which a period of limitation is prescribed by any other enact- 
ment’’, In Airey v. Airey, ([1958] 2 All E.R. 5g 9), the question arose whether 
the Act of 1934 is such an ‘‘other enactment’’ prescribing a period of limita- 
tion, and Diplock J. answered that question in the affirmative. This leads to 
the startling result, as the learned Judge recognised, that ‘‘today, although so 
long as the tortfeasor lives no action can be brought against him for damages 
for personal injuries after three years have passed since the cause of action 
arose, the moment he dies, however long after the cause of action arose, an action 
can be brought for the tort against his personal representative, since the only 
limitation period for such an action is six months after the appointment of his 
personal representative”. It should, perhaps, be added that a cause of action 
does not cease to exist because a limitation period has expired; consequently 
the original cause of action subsists against the tortfeasor at the time of his 
death (unless it comes within the three exceptions made by the Act of 1934) 
and survives against his estate by virtue of s. 1(1) of that Act. A really 
baffling problem would arise where no cause of action accrued until the perso- 
nal representative of the deceased was appointed; in that event there would 
have been no cause of action subsisting against the deceased at the time of his 
death on which s. 1 of the Act of 1984 could operate: ‘‘the interesting specula- 
tion as to what the cause of action against the personal representative could 
be’’, the learned Judge i ia ‘ig one into i not without regret, I 
refrain from entering’’,— 


SUIDE AS A CONSEQUENOE OF AN AOCOIDENT 


Trere have been several reported cases in recent years where widows have 
claimed damages for the death of their husbands by suicide, on the ground that 
the suicide resulted from a previous accident. The argument put forward in 
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such a case is that tho accident caused a physical injury; that the physical in- 
jury either involved, or led to, a state of depression or other ee state of 
mind; and that this mental state led to suicide. 

In two cases in the Hnglish Courts, the plaintiff succeeded; in a more recent 
case in Scotland, the claim failed, and the learned J udge in the Court of Session 
apparently disagreed with the views expressed by the English Judges. 

The first of the English cases was Cavanagh v. London Transport Executwe, 
noted only in The Times (October 23, 1956). The deceased had sustained a 
skull injury in a bus accident, and committed suicide more than a year later. 
; Devlin J. found as a fact that the suicide was a direct result of the skull 
injury, and awarded damages (reduced substantially, however, on the ground 
of the contributory negligence of the deceased in the bus accident). 

The second case, Pigney v. Pointer’s Transport Services, Lid., ((1957] 2 All 
E.R. 807), is fully reported. The deceased had been struck on the head by the 
jib of a crane, and this had resulted in a severe cut and some degree of con- 
cussion: to all appearances, the deceased had made a perfect recovery, but he 
suffered from an acute state of anxiety and depression which had not been pre- 
gent before the accident, and this led to his suicide more than a year later. (In 
passing, it should be noted that both in this and in the earlier case, the de- 
ceased was ‘‘! y” sane when he killed himself: this, however, is of no 
particular significance because it only means that he was not suffering from 
those limited forms of mental illness which are within the MeNaghten rules, 
é.g., as preventing the deceased from appreciating the nature of his act.) 

Pilcher J. held that, on the evidence, there was an uninterrupted sequence 
of causation between the accident and the suicide; and that numerous cases de- 
cided under the Workmen’s Compensation Acts show that death by suicide 
may, in certain circumstances, be the ‘‘result’’ in law of a previous accident. 
He relied also on the well-known case of Re Polemts & Furness Wtthy & Co., 
( [1921] 3 K.B. 560), where Serutton, L.J., said that ‘‘so long as the damage 
is in fact directly traceable to the negligent act’’, it is immaterial that it is 
“not the exact kind of damage one would expect’’. 

Accordingly, the claim succeeded. (The defendants put forward an after- 
native argument that it was contrary to public policy to allow such a claim, 
but this argument also was rejected by the learned Judge on the ground that 
the widow’s cause of action was an independent right not derived from the 
husband.) 

In the Scottish case, Cowan v. National Coal Board ({1958] S.L.P. (Notes) 
19), there was one quite substantial difference in the facts, The deceased man 
had not sustained damage to the skull or to the brain, an injury which might 
by purely physical means impair the mental faculties. He had suffered an in- 
jury to his left eye, and it was as a result of brooding over this injury that 
he became depressed and killed himself, leas than four months after the acci- 
dent. 

Lord Cameron referred to the decision of Pilcher J. in Ptgney v. Potnter’s 
Transport Servicss, Lid. (supra). He considered that the learned Judge had 
followed Re Polemis, as an English Court was bound to do. But, said Lord 
Cameron, ‘‘I do not think that the case of Polemis accurately reflects. ..the law 
of Scotland”. : 

Scottish law, in Lord Cameron’s view, does not accept as a test of remotgness 
of damage the fact that the-damage is a ‘‘direct’’ consequence of the aceifent 
On the other hand, the learned Judge cited from the older Scottish authorities 
a test which does not seem so very far from Re Polemss, vis., does the damage 
‘naturally and directly’’ arise from the accident? In applying this test, he 
said, one must consider what a reasonable man would foresee as a natural and 
direct consequence; and he did. not think that a reasomable man would expect 
suicide to supervene from brooding over a relatively small injury. The widow’s 
claim therefore failed. 

It appears that Lord Cameron would have come to a different conclusion if 
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there had been proof of injury to the brain which might have directly caused 
an abnormal ate of mind. 


The facts of He Polemis may be recalled quite briefly. A plank was negli- 
gently dropped on board a ship, it struck a spark in the ship’s hold, snd the 
ship was set on fire. The Court of Appeal held that the persona responsible 
for the fall of the plank were lable for the fire, since it was a ‘‘direct’’ conse- 
quence of their negligence: the fact that a reasonable man would not have ex- 
pected a falling plank to start a fire was irrelevant. He Polemis was decided 
by a strong Court. It has since been approved by many eminent Judges, and 
is undoubtedly part of English law: see Thorogood v. Van Den Berghs and 
~ Jurgens, Ltd., ({1951] 1 All E.R. 682). Scottish lawyers, however, have fre- 
quently criticised it, notably Lord Macmillan and Lord Thankerton in Hay (or 
Bowrhill) v. Young, ((1942] 2 AU E.R. 396), and Lord Mackay in Matcolm v. 
Dickson, (1951 S.C. 542). With respect, these criticiama seem to be based on a 
misunderstanding of the case. Re Polemss does not formulate an exclusive test 
of remoteness of damage, to be applied in all circumstances. It deals with the 
immediate working out of the physical results of the accident. So long as these 
follow ‘‘directly’’ from the accident, they are not too remote. If, however, some 
new factor comes on the scene—especially human intervention—the further 
consequences become too remote unless they are ‘‘natural and probable”. 


The English law, combining as it does two different tests, was concisely stated 
by Lord Porter in Morrison Steamship Co., Lid. v. Owners of Cargo lately laden 
on S.S. Greystoke Castle, ( [1946] 2 All ER., at p. 709): ‘“One method of ascer- 
taining the damages in an action of tort is to ask what loss would a reasonable 
man anticipate as a result of the wrongful act. To this the Polemts case added 
a further liability, vig., damage consisting of the direct physical consequences 
of the tortious act, whether they would reasonably be anticipated or not”. 

If this is a correct interpretation—and Lord Porter, who was counsel in the 
Polemts case, speaks with unusual authority—-the criticisms of-the Scottish 
Judges are beside the point, because they were proffered in cases which had 
nothing to do with physical consequences, but concerned the foregeeability of 
human behaviour: in Malcolm v. Dickson, for instance, a man had a heart at- 
tack after trying to rescue things from a burning house, and the question was 
whether this was too remote a consequence of the negligence causing the fire. 

In the light of these considerations, it seems that some suicide cases can 
properly be brought withint the principle of Re Polemss: for if there is actual 
injury to the skull‘or the brain, which is sufficient in itself to bring about a 
mental state leading to suicide, then the suicide is a direct consequence of the 
accident. 

If, on the other hand—as happened in the Scottish case—there is no physical 
link, and the suicide is due to the brooding of the deceased over his own mis- 
fortunes, Re Polemis does not apply. The Court has to consider whether such 
brooding could reasonably have been foreseen, and the normal answer will be 
that it could not. 

This line of distinction is in substantial accord with the numerous decisions 
given under the Workmen’s Compensation Acts. It was held in general that 
compensation could be given where the accident caused insanity, and insanity 
ca suicide: but that it could not be claimed where suicide was due to brood- 
ing Wer the injury or consequent unemployment and other misfortunes, Simi- 
lar problems have arisen under the Warkmen’s Compensation legislation in the 
United States, where the tendency has been to take a broader view. Thus, com- 
pensation has been awarded where, in a normally cheerful person, a state of 
morbid depression has arisen shortly after the accident, even, it may be noted, 
in the case of such thing? as hernia or back injury where there is no question 
of damage to the brain.—L.J. 
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APPEAL: HEARING IN CAMERA 


Tams Court of Appeal has no power to sit in chambers, and tb justify that 
Court sitting in camera it must be plainly shown, as the Master of the Rolls 
pointe out in Re Agricultural Industries, Lid., (11952] 1 All E.R., at p. 1189), 
that otherwise the ends of justice would be liable to be defeated. In Re Green 
(a Arise Ae ([1958] 2 H.R. 57), a trustee in bankruptcy applied to the 
registrar under s. 25(1) of the Bankruptcy Act, 1914, for the examination of 
a person he believed to be ‘‘eapable of giving information respecting the 
debtor’’. The registrar refused the application and the trustee then appbed 
ex parte to the Court of Appeal, At the original hearing of the application, 
which was adjourned, allegations of fraud were made which received wide pub- 
licity in the newspapers; at the adjourned hearing counsel for the trustee ap- 
plied for the application to be heard wm camera on the Se that, in the 
words of Viscount Haldane, “L.C., in Scoti v. Scott, ((1913] AC, at p. 438), 
“‘by no other means than by such a hearing can justice be done’’. The Court 
of Appeal acceded to his request without deciding on the alternative proposi- 
tion made by counsel that for the purpose of the application the Court of 
Appeal was exercising original jurisdiction, it was “‘the Bankruptey Court’’ 
and as such could sit in chambers. Since the jurisdiction of the Bankruptcy 
Court, unlike that of general Courts, may be wholly conducted in chambers 
(save for certain specified exceptions), it may well be that the proposition that 
the Court of Appeal has no power to git in chambers, which stems from the 
judgment in Re Agricultural Industries, Lid. (supra), should be ‘similarly 
modified by saying ‘‘save when the Court is exercising original Jurisdiction in 
bankruptcy ’’.—L.J. 


CRUELTY: APPREHENSION oF INJURY 


‘‘ COURTS of Justice do not pretend to furnish cures for all the miseries of 
human life’, Sir William Scott observed in the celebrated case of Evans v. 
Evans, (L1790] 1 Hag. Con. 85). That case ia an early authority for the pro- 
position that, in order to establish cruelty as a ground for divorce, bodily Parm, 
actual or apprehended, must be proved. Hither of the spouses may be guilty 
of the offence of cruelty, which is not defined by statute; and although there 
are hardly any modern instances of cruelty by a wife, where physical violence 
was alleged, It is well recognised that a husband may.stand in real need of sepa- 
ration to protect him from his wife’s conduct (Prichard v. Prichard, (1864) 8 
Sw. & Tr. 523). In a very recent divorce case, Meadows v. Meadows, the Court 
of Appeal, reversing a decision of Wallington, J., granted the husband a decree 
nis on the ground that if he were to live with the wife there would be a real 
apprehension of serious injury to him. While the circumstances of the case 
are, perhaps, not unique, it deserves special attention for two reasons. First, 
there seems to be no direct authority on the point at issue unless one goes back 
to such older cases as Kirkman v. Kirkman, Hi 1807] 1 Hag. Con. 409), and Fur- 
longer v. Furlonger, ([1847] 5 Notes of Cases 422), and secondly, as Sellers, 
L.J., pointed out, the standard of cruelty, where a decree of divorce is sought, 
is no different from that where the application before the Court is one for a 
decree of judicial separation.—L.J. 


TILE TO MATRIMONIAL Homa 


Fon husband and wife to contribute jointly to the purchase of the matrimonial 
home is nowadays a fairly common practice. On the.break-up of the marriage, 
an event naturally not contemplated when the home was acquired, difficult ques- 
tions as to the ownership and distribution of the property may arise (see [1957] 
107 L.J. 691), and the Courts have had many occasions, in recent years, to con- 
sider problems of this kind. Where the house is purchased i in the name of the 
husband, the law is now fairly well settled (see Rimmer v. Rimmer, [1952] 2 All 
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E.R. 863, and Fibrance v. Fibrance (No. 2), [1957] 1 All E.R. 857), the over- 


riding principle being that “‘equality is equity”? unless there is clear evidence 
that the partes had a different intention at the time of the transaction. In 
‘Silver v. ( [1958] 1 All E.R. 523), the purchase of the house had been made 


in the name of the wife, but the case followed’ more unusual pattern’ in that 
there had been four suceessive purchases of houses for use as matrimonial houses, 
the parties making some profit on each transaction. In each case the wife’s 
father paid a cash deposit, and the husband paid all the mortgage instalments. 
The county Court Judge decided that, in the absence of any evidence that the 
parties thought the house to be their joint property, the presumption of advance- 


ment was not rebutted and the mo moneys repaid by the husband were ' 


to the wife. With these findings the Court of Appeal reluctantly agreed. 
ellers\ L.J., indicated that, had it ai been for the county Court Judge’s note 
on the absence of any evidence of the house being the joint property of the 
parties, he would have followed the statement enunciated by Denning, L.J., in 
immer v. Rimmer (supra, at p. 869), which deserves to be quoted in full: 
‘‘ When the parties, by their joint efforts, save money to buy a house, which is 
intended as a continuing provision for them both, the proper presumption 18 
that the beneficial imerest belongs to them both jointly.. The property may 
be bought in the name of the husband alone, or in the name of the wife alone, 
` but nevertheless if it is bought with money ‘paved by their joint efforts and it 
is impossible fairly to distinguish between the efforts of one and the other, then 
the beneficial interest should be presumed to belong to them both jointly’’ Ld. 


Morn VIOLENOB 


Ir is well known that all over the world assault and battery are decisively on 
the increase. In Western Germany taxi drivers and prison warders are alike 
pressing for the reintroduction of the death penalty abolished in 1949. In 
South Africa there is a proposal to extend it to armed robbery. In Bulgaria 
there is a sudden drive against violent juvenile delinquency and hooliganism 
generally. In the United States there is a mounting wave of teenage lawless- 
nega. Here in England it is the same story. The new London Sessions House 
in Newington Causeway, recently opened by the Lord Chancellor with its four 
Courts instead of two, is already out of date for all its ‘‘L.C.C. Contemporary”’ 
architecture ‘and decoration. The rising tide. of crime, represented in the 
calendars of its jurisdiction, is, at 2,400 cases, something like three times ag 
high as before the war, and a fifth Court is needed to cope with it. Meanwhile 

twenty-two Members of Parliament, in a motion expresaing “‘grave concern at 
the marked increase in crimes of violence” have suggested, not altogether with- 
out a show of reason, that the power should be restored to the Courts to inflict 
corporal punishment im suitable case. 

Of course, vast tracts of the very best literature from Homer down to our 
own time have been devoted to the glorification of violence in one form or 
another, but what shocks the mind in the violence of the contemporary scene 
is its aimless squalor. Even a little panache would make all the difference, 
though it might fall below the heights of Cyrano’s duelling ballade to the level 
of simple Cavalleria Rusticana. Perhaps there is something in the light and 
air of the Mediterranean, which knew Homer and Virgil and Cervantes 
and Byron, a spirit which gives tone to what by the North Sea or the Black Sea 
would be a mere vulgar brawl, and lights it up with a touch of heraldry. Take, 
at a venture, the case of the shirt that recently came before the Courts in Malta. 
In England the “‘Song of the Shirt” recalls only a story of social oppression 
and exploitation; in Malta it would have something of the ring of a minor epic. 
Fazzon quarrelled with Scerri and suddenly ripped his shirt, an incident com- 
monplace enough for Stapney or the Angel. The case came before the magis- 
trates’ Court, as such cases will, and Farzon with deceptive reasonableness 
agreed to pay for the rnined garment, suggesting only that, as he was paying 
for it, he should keep it.. But,‘once In possession of it, he treated.it as a-prize 


` 
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of war or trophy to be hung up on the ana wall, displayed like enemy 
colours captured in battle. Shirts, of course, played a decisive, part in Euro- 
pean history after Mussolini made the black shirt a national ‘emblem. Now 
Scerri’s shirt was flapping in derision from Faszon’s balcony and there he de- 
clared*it would stay until it fell to pieces. So back to the Court went Scerri 
to complain of defamation by innuendo exposing him to contempt and ridicule. 
The Court, understanding this point of honour, fined Fazzon £1 and ordered 
him to remove the shirt. Fazzon, maintaining that he could do what he liked 
with his own apparel, fared worse, incurring a penalty of £8 for brmging a 
vexatious appeal. But, no doubt, he felt the gesture was worth it, like the 
French gentleman who, having been prosecuted and’ fined for slapping the face 
of a social inferior, immediately laid down double the amount and slapped him 
again.—9. J. y 


Horna CoUnsrL’s HAND 


We see that the Master of the Rolls has commented adversely on the absence 
from Court of solicitors instructed in a case before the Court of Appeal We 
know nothing about the facts of this particular case, although it seems that 
there was a good reason. We have no doubt that it is the duty of solicitors to 
be present in Court and we think that it is hardly necessary for The Law 
Society to pronounce upon it. If counsel has two briefs on the same day, we 
all know what happens. If, as sometimes occurs, a firm of solicitors or a parti- 
cular solicitor or managing clerk has two cases in progress at the same time, 
there is no way out. We sympathise with Judges and counsel who suddenly 
want something which only a solicitor can produce, when neither the solicitor 
nor his clerk happens to be there, but we think that we are entitled to some 

sympathy ourselves.—J. J. ! 


REVIEWS. 


Exzeoutton Proceedings. By R. K. Soonavana, B.A. (Hons.), LLB., Assigtant 
Judge, Bombay State. Bompay: N. M. Tripathi (Private) Ltd, Princess 
Street. 1958. Roy. 8vo. Pages xury-+-1450. Price Re. 46. 

THs admirable work deals with the law relating to the execution of decrees 
from the stage that it is passed till its satisfaction. It deals “with the 
provisions of the Civil Procedure Code relating to execution of degrees. The 
difficulties of a decree-holder begin when he has obtained the decree. The law 
of execution proceedings is scattered over several sections of the Civil Proce- 
dure Code. The periods of limitation prescribed for different kinds of decrees 
are given in the Indian Limitation Act. The learned author has collected the 
whole of the law relating to execution of decree in this work. Problems involved 
in execution of decrees which are passed in one State and are sought to be 
executed in another are carefully considered. Technical questions of law have 
been lucidly explained, and correct procedure pointed out. All important cases 
bearing on the subject are discussed in the commentary. The case law has been 
brought down to 1957 and more than 5,000 cases have referred to. All the 
stages of the execution of a decree from the time that it is passed until it is 
satisfied are critically examined and explained. All relevant sections of the 
Code are printed in bold type, and this is followed by local amendments made 
by various High Courts. Every important section of the Code is treated in 
a separate Chapter. There are several appendices dealing with execution and 
constitution, execution and re-organisation of States, execution and limitation, 
execution of awards, execution of decrees against Government, executiqn and 
res judicata ete. us this is an exhaustive vade mecum on Execution Pro 
ceedings, and is bound to be very useful to Judges amd practitioners who have 
A tackle the difficult and complicated problèms relating to execution of 
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The Indian Fact ¢& Labour Manual. By R. Marurusutoam & R, SRNT- 

VASAN, pe k Mangas: The Madras Law Journal Office. 8rd 


Edition., 1958. Roy. 8vo. Pages xrx-+-1008. Price Ra. 25. 


Taw is a compendious volume containing all relevant legislations pertaining 
to labour laws. It includes all statutes pertaining to labour laws, amended 
to date together with rules framed thereunder by the Central Government. 
The grouping of several Acts has been done with a view to facilitate a compre- 
hensive and comparative study of analogous provisions. The notes and case 
law under the provisions of several enactments have been carefully revised. 
Persons connected with the administration of labour laws will find the book 
highly useful. 


The Constitution of India. By M. G. J. Kaezt, B.8¢., LLM., Lecturer, Faculty 
of Law; Delhi University. DELEI: Metropolitan Book Co., 1, Faiz Bazar. 
1958. Demi 8vo. Pages xxvmrt+335. Price Ra, 10. 

Tus is one more book on the Indian Constitution. The whole subject is pre- 
sented in a clear and lucid style so as to make it easily understandable. The 
book also covers the syllabi of several Universities on Constitutional law in 
order +o increase its utility to students of law. The whole topic is.dealt with 
in Seven Parts. Part I contains the Introduction, Part IL deals with Union 
and the States, Part DI with Union Territories, Part IV with Fundamental 
Rights, Part V with Federal Finance, Part VI with Citizenship, Scheduled 
Caste, Tribes and Hindi, and Part VII with Miscellaneous Topics. Thus the 
whole subject has been discussed exhaustively and the work is a valuable con- 
tribution to the literature on Constitutional law. Those desiring to get a clear 
insight of the Indian Constitution will find this book very serviceable. 


Hindu Law. By J. Dunoan M. Dergerr, m.a., (Oxon.), Ph.D. (LOnpD.), 
Barrister-at-Law. Cunourta. A. Mukherjee & Co, (Private) Ltd., 2, Col- 
lege Square. 1957. Demi 8vo. Pages xx+408. Price Ra. .12. 


Tams is a very learned monograph dealing with the principles of the three 
important statutes that have modified the archaic principles of Hindu Law 
to suit the modern trend of social conditions in Hindu society. In the words 
of the learned author this book may be ‘‘used rather as a record of what 
agonies fnd perplexities preceded the enactment of the ‘Code’, and as a general 
criticism of the manner in which that task was accomplished, than as a com- 
mentary of the finished product.’? The eminent author has clearly pointed 
out the defects in the three Acts pertaining to Hindu Law which have been 
promulgated. His criticism is illuminating and requires deep consideration. 
This extremely thought provokmg work deserves full consideration at the hands 
of those who are engaged in drafting the Hindu Code. 


The Yearly Digest. By N. RAMARATNAM, M.A., B.. Mapras: The Madras Law 

Journal Office, Mylapore. .1958. Crown 4to. Columns 2380. 

We heartily welcome this admirable annual digest which has proved to be 
extremely useful to practitioners. The arrangement of titles and subtitles 
leave nothing to be desired. A digest of this nature is extremely useful for 
_reference purposes. No lawyer can do without it. The printing and get up 

are excellent. ` 
The Young Lawyer. Edited by K. H. NAGARANI, B.A, LLB. Bompay: The 

Law College. Vol. 3. No. 3. 


THs is an entertaining legal periodical run by students of a Law College in 
Bombay. The articles are interesting and full of information. The printing 
and get up are par excellenc8 and there is quite a galaxy of eanepances and 
photographs which attract the reader’s attention. 
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INDIVIDUALISTIC, TREND OF LEGISLATION AS MANIFESTED 
IN HINDU LAW. 


_ Tronzasine the rights of the individual over. property is A a Western 
trend of thought. In this connection it-would be interesting to note the obser- 
vations made by Mayne in his treatise on Hindu Law. 

“The student who wishes to understand the Hindu system of property must begin 
by freeing his mind from all previous notions drawn from English law. They would not 
only be useless,.but'misleading’ In England ownership, as a rule, is single, independent, 
and unrestricted. It may be joint but the presumption will be to the contrary. ‘It may 
be restricted, but only in special instances, and: under special provisions. In Indie ‘on 
the contrary, joint ownership -is the rule, and will be presumed to exist in each indivi- 
dual case until the contrary Is proved. If an individual holds property in severalty, it 
will, in the next generation, relapse into a state of joint tenancy. Absolute, unrestricted 
ownership, such as enables the owner to do anything he likes with his property is the 
exception. The father is restrained by his sons, the brother by his brothers, the woman 
by her successors. If -property is free in the hands of its acquirer, it will resume its 
fetters in the hands of his’ heirs. Sey er a ee ee Corpo 
rate property is the rule in the East.” 

The Eastern concept is yielding place to the Western concept of emcees 
and I propose to trace this change in outlook as ‘manifested i in the modifications’ 
made in Hindu law by the Legislature 

Property did not belong to the individual but it belonged rather to "he 
family and was to be used for the benefit of all the members of ‘the ‘family. 
Those that in poua language were called the owners of property were more 
in the nature of trustees of property than absolute owners. : therefore, persons 
were excluded from inheritance for certain reasons by the Hindu law-they were 
excluded from the managership of the property and not from the benefits of 
the property. Disqualifications have from the earliest times. been treated as 
personal and not as extending to the legitimate issue of the disqualified heirs., 

Change of religion and loss of caste-were at one time regarded as grounds for 
exclusion from inheritance but they have ceased to be so since the passing of 
the Caste Disabilities Removal Act, 1850. . We can look.upon this'as’an intro, 
duction of the idea that an individual has rights over property of which he 
should not be deprived by adherence to old notions about. his duties to ‘the: 
family. 

The next extension of the rights of the individual, WAS eae potween thé 
years 1914 to 1921 by three ‘Acts. Two of them-were in respect of the Presi- .° 
dency of Madres and the third made the provision spplcable to ine rest: of — 
India. These Acta provided that - 

Ao: dipostien af propery bya Poit whaler by buia kir aie oe r 
shall be invalid by reason only that any person for whose benefit it may have been 
made was not in existence.” 

An amendment made in the Indian Limitation, Act in 1927 also had the effect 
of increasing the powers of the individual at the expense of those of the other 
ee of the family. By this amendment an acknowledgement signed, or 

& payment of interest, or part. payment made in respect of any Liability by 
any widow or limited owner of property. bound the reversioners and where it 


— 
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’ 
was made bpa a manager of a joint Hindu family it bound the other members 
of the family. 

Change of religion and loss of caste had been done away with as grounds of 
exclusion from inheritance in 1850. The other grounds, which Hindu law con- 
tinued to rétognize as grounds that rendered an individual unfit td assume 
ownership of property which in the concept of Hindu Jaw has been a trustee- 
ship of fartnily property, were blindness, deafness and dumbness, want of any 
limb or organ, lunacy, idiocy, leprosy and incurable diseases. The Hindu In- 
heritance (Removal of Disabilities Act) of 1928 modified the Hmdu law and 
provided that out of these disabilities only congenital lunacy or idiocy should 
have the effect of excluding the person from inheritance or from any right or 
share in joint family property and the other disqnalifications should not affect 
“his rights at all. 

In its previous state Hindu law did not exclude disqualified persons from 
the benefits of the property, the disqualification was a personal one. It did 
not extend to the legitimate issue of such disqualified persons and the expen- 
ses of the maintenance of the wives and children of such persons had to be 
met out of the joint family property. The disqualification only operated as 
far as the right to manage the family property was concerned. Under these 
circumstances removal of these disqualifications can only be looked upon as 
an emphasis on the rights of the individual as opposed to his duties. 

Section 28 of the Hindu Succession Act of 1956 goes further still in this 
direction for it provides that 

“No person shall be disqualified from succeeding to any property on the ground of 
any disease, defect or deformity or save as provided in this Act on any other ground 
whatsoever.” 

It would seem that even lunacy and idiocy would not operate as disqualifi- 
cations now. But that would be only so far as succeeding to property is con- 
cerned. Where interest in a Mitakshara coparcenary devolves by survivorship 
upon the surviving members of the co-parcenary under the terms of s. 6 of 
the Hindu Snecession Act of 1956 we presume lunatics and idiots would still 
be disqualified unless of course Courts interpret the word ‘‘suceseding’’ in s. 28 
of that Act in the most liberal manner. 

The law relating to the acquisitions has undergone a change in the direction 
of increasing the rights of the individual. Mannu’s formula is: 

“What a brother has acquired by labour or skill, without using the patrimony, he 
shall not give up without his assent, for it was gained by his own exertion.” 

As Mayne BAYS : 

“We can see that self-acquisttions were at first not favoured and, that Manu’s formula 
was rather'strained against the acquirer than for htm. Katyayana and Brihaspat! refuse 
to recognize the gains of science as self-acquistiion, when they were earned by means 
of instruction imparted at the expense of the family and Vyasa similarly limits the gains 
of valour, if they were obtained with supplies from the common estate, such as a vehicle, 
a weapon or the like only allowing the acquirer to retain a double share.” 

Even. as regards self- acquisitions pure and simple Mitakshara cites with ap- 
proval a text which says: 

agh amosa leg an bipede have beak canid be oaao hhe a gion sale 
of them should not be made without convening all the sons.” 

This represented the extreme view of Hindu law that whoever earned any- 
thing it should all belong to the family and that all alienationa were to be 
made with the consent of the adult male members of the family and presumably 
for common benefit. 

The Hindu Gains of Learning Act of 1930 emancipated the individual from 
the thraldom of the joint family. ‘‘From everybody according to his capa- 
city and to everybody according to his needs’’ was the ideal of the joint Hindu 
family. But the changing conditions of life had made this ideal appear old- 
fashioned because the principle was with due modesty sought to be applied by 
the old law-givera to a small unit namely to the femily. 
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The gains of learning were henceforth held to be the exclusive and separate 
property of the acquirer although that learning might have been imparted by 
a member of the family and although monies that would otherwise have been 
utilized, for the benefit of the other members of the family had been diverted 
towards the imparting of special learning to the member whose gains were 
sought to be brought into the hotchpot. 

The Hindu Women’s Rights to Property Act of 1937 represents an inter- 
mediate stage in the development of the rights of the individual when the indi- 
vidual happened to be a member of the fair sex. In Mulla’s words: 

; “while the Act has conferred new rights of succession on certain females, it has 
, dealt a death-blow to the doctrine of survivorship. The widow, the son's widow and the 
widow of the son’s son are put on the same level as the male issue of the last owner 
along with the male issue or in default of them.” 

The giving of the right to demand a partition is also a step in the same direct- 
ion. This Act can be called an intermediate stage because the estate that was 
given to these female heirs was the limited interest technically known as a 
Hindu Woman’s Estate. 

The changes made by the Hindu Succession Act of 1956 are the biggest ad- 
vance, however, in the direction of making individuals absolute owners of pro- 
perty. We can no longer say with Mayne that “‘Individual property is the 
rule in the West and Corporate property is the rule in the East.’ 

Section 6 of this Act has provided that those that go out of the family also 
get a ahare in the property along with those that remain in the family. This 
means that the property no longer belongs to the family and that it belongs to 
the individuals that at any time compose it. This is an important distinction 
since in old days only those person’s were allowed to take away property from 
the family who themselves became the heads of the new families and in whose 
hands the property to use Mayne’s words resumed ita fetters. The new law 
does not countenance property remaining in the same family for an appreciable 
length of time. 

The clearest expression of the desire to make the individual the absolute owner 
of the property is found in s. 14 which says that: 

“Any property possessed by a female Hindu, whether acquired before or after the 

commencement of this Act, shall be held by her as full owner thereof and not as limited 
owner.” 
The only exception to this rule is property acquired by gift, will or other in- 
strument or by decree or order of civil Court which may limit Swnership. 
Section 24 declares that a widow who has remarried will not be entitled to 
succeed if on the date on which the succession opens she has remarried. But 
this provision and the clear terms of s. 14 would imply that after succeedmg 
to the property she is free to remarry and take away the estate with her. 

The male owner’s position is not worse at-all. During his life-time he can of 
course dispose of his interest in the family property. His rights over his inte- 
rest in a Mitakshara coparcenary property are enlarged by s. 30 which gives 
him absolute power to dispose of such interest by will or other testamentary 
disposition. This is a right that was formerly denied to the individual. 

The only limitations on the individual’s absolute ownership of property ap- 
pear to be those provided by the Hindu Adoptions and Maintenance Act of 
1956. Section 18 of that Act makes the obligation to maintain the wife an 
absolute one. We need not discuss that obligation since it is not dependant 
upon the possession of property. The daughter-in-law’s right to bè maintain- 
ed by the father-in-law is conditional upon possession by the father-in-law of 
eoparcenary property out of which the daughter-in-law has not obtained any 
share. 


The obligation imposed by-s. 20 to maintain parents and children is not de- 
pendant upon the possession of any property and we need not therefore con- 


sider it here. 
The provisions of s. 22 of this Act are to the effect that the heirs of a deceased 
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 . Hindu are bounå to maintain the.dependants of the deceased out of the estate 


inherited by them from the deceased. -This could be looked upon as a limita- 
tion of the individual’s rights.. But the word used in the section is the word 
{‘heirs” and the.word heir-has been defined in s. 3(f) of the Hindu Succession 
Act, 1956, as.any: person male or female who is entitled to succeed to the /pro- 
perty of an mtestate under this Act. If, therefore, a Hindu makes a will of 
his property: then the persons-taking under the. will would not be taking as 
heirs and would. therefore not be bound to maintain the dependants of the 
deceased.. What effect subs. (2) of s. 30 of the Hindu. Succession „Act, 1956, 
would have-on the apparently easy way of defeating the rights of the dependants | 
is a difficult question to answer: . e : 
. Maintenance is not to be a charge on the estate of the deceased or any, por- °. 
tion thereof unless one has been created by, the will of the deceased, by a decree 
of, Court, by agreement between the dependant and the owner of the estate 
or a portion or otherwise. | a 
A transferee: without. notice and for consideration takes free of the depend- 
ant’s right for mamtenance, ` a 
The trend of Yegislation has, therefore, all along been towards destroying cor- 
porate property ahd making it individually owned.. It is ẹ triumph of the 
spirit of the West over the spirit of the Bast. | | 
yt a S | _D. S. MABATHE, 
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TEE question whether insanity should be a defence to charge of cruelty in 
a matrimonial suit raises issues of great diffculty. If divorce is to be regarded, 
not’ 48a punishment for past cruelty, but as protection of the victim against 
future cruelty, the fact that.the spouse was insane at the time the cruelty was 
committed would not afford a good defence. This was the view addpted in 
Lissack v. area rat 2° All E.R. 283), following the reasoning of Denning, 
L.J aa in Whtte v. te, ([1949]2 All E.R. 350). It is also the view taken by the 
Seottiah Courts. -The development of this rulé has, however, been complicated in 
Scotland by a suggestion which was first put forward in M’Lachlan v. M’Lachlan, 
(1945-8.C..382) and subsequently-in MacFarlane v. MacFarlane, (1952 S:L.T..8), 
that, if tHe defender has been certified insane and is detained in a mental hospi- 
tal, the purauer is no longer in need of protection. ‘This view has not been accept- 
ed in Dobbie v. Dobbie, (1955 S.L.T.-68), which appears to be the latest ‘authority 
on‘the point.. The other possibility is to apply the same test of responsibility 
as fora criminal offence, so that the spouse who is charged with cruelty is 
exonerated if he proves that he.was' labouring under such a defect of reason 
from a-disease of the mind as not to know the nature and quality of the act 
he- was doing, or, if he did’ know it,-that he did not know that what he was 
doing was-wrong. This course was adopted by the Court of Appeal in Swan 
v. Swan, -([1953] 2 All E.R. 854), in which the ‘Court disapproved of the reason- 
ing in .Iassack v. Lissack and stressed that it was inconsistent with the view 
of cruelty as-a matrimonial offence that relief should be given solely on the 
ground. of ‘protection and without paying regard to whether the respondent 
knew what he was doing at.the time. In the later case of Palmer v. Palmer, 
({1954] 8 All-E.R, 494), it-was held that both‘limnbe of the McNaghten Rules 
are-applicable to an igsue of cruelty in matrimonial proceedings. | 
- It is clear that-whichever of two courses that were outlined in the preceding 
paragraph is taken, some hardship is bound to follow. This was recognised 
by the. Royal ‘Commission on: Marriage and Diyorce who were of opinion that, 
on balancing the two views, o should: be given: to'the interests: of the 
injured spouse. The Royal Commission proposed, therefore, that ‘‘the insanity 
of a sponse charged with cruelty in matrimonial proceedings should ‘not be a 
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good defence”. At the Committee stage of. the Divorce (Insanity and Deasor- 
tion) Bill in the House of Lords, Lord Denning moved a new clauge which, in 
effect, would empower the Court to find cruelty notwithstanding insanity, and 
he added that Lord Morton of Henryton, who presided over the Royal Com; 
mission, agreed with the view that an amendment of this d was desirable. 
The amendment was opposed by Lord Merriman, P., who. informed the House 
that he had discussed the matter with all the Judges of the Divorce Division 
whom he could see, and that there had been a remarkable cleavage of opinion 
about the expediency of the new claude., As the Lord Chancellor pointed out 
. in-his reply, the problem is this: It may be regarddd as unfair that someone 

who is not responsible for his’ actions should’ be penalised by the other party 

getting a decree without the waiting period for imsanity;-on the other hand, if 
the marriage has broken down because the injured spouse is apprehensive of 
further injury, ought the remedy of immediate divorce to be denied to that 


spousef On the Lord Chancellor’s undertakitig to consider the amendment 7 


before the Report stage Lord Denning withdrew the proposed new ‘clause.—LJ. 
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THERE cannot be any doubt as to the criminal pbo of a person who 
intentionally hastens the death of a gick man whose life, in the course of nature, 
might soon have been brought to an end ex wisiatone Dei. ‘Although verifica- 
tion of this proposition may be found in Russell on Crime, 1 ed:, Vol. 1, 

. 471, a p which was’ applied by the Natal Provincial Division of the 

uth African Supreme Court in R. v. Malaki, [1950] 1 S.ALR. 340, recent 
reported judicial authority is difficult to find. However, in R. v: Murton, 
(1882) 3 F. & F. 492, Byles J. stated that if it could be said that the life of 
the deceased had been: shortened by the acta of ‘the prisoner, he should 
be convicted, and in B. v. “Edmunds; (1909) 2 Cr. ‘App. R. ‘257, -it + was 
held that where it appears that ‘the injuries accelerated the death, the’ ques- 
tion whether the deceased was ‘in a weak state of health at-the time they were 
inflicted is immaterial.’’* This matter has recently arisen in very unusual cir- 
cumstances and we are indebted to the Yorkshtre Post, a eS June, for & short 
account of the trial before Streatfeild J. at Derbyshire Assizes on the pre- 
vious day. The accused had discovered ‘that’ his- elderly mother was suffering 
from cancer of the throat and a week later he shot her as she slept. “The jury 
found him not guilty of murder and asked that he might be dealt with leniently 
on the charge of manslaughter. This plea was not in vdin’and'hi§ Lordshi 
when sentencing the defendant to eighteen months’ imprisonment, told’ hihi 
that ‘‘the sentence is not intended as a punishment. -It is intandéd, as far”as 
I am concerned, to provide you with the period in-which-I think and believe 
you will be given every consideration and such treatment ` as may be ` negra 
` to assist you to recover your balance. 2—8: 
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HUNTSMAN ’B o T dere i a! 


a decision in Wright v., Boyce (Inspector of Taxes), has now bea affirmed 
by the Court of Appeal. It will be remembered that ‘the Court of first instance 
-` had found that a huntsman was liable to pay income-tax on gifts of money oe 
to him at Christmas time by members and follgwers-of a hunt. Jenkins, L 
distinguished the decision of the House of Lords in Seymoyr'v. Read;-(1926) “3 
TLR. 684, which is authority-for the proposition that the- procéeds of a pro- 
fessional cricketer’s benefit are not assessable to ‘income-tax, and -held: ‘that ‘it 
was the regular character of-the'subvention which substantially supported the 
view that the payments were made to Mr. Joseph Wright as holder for the time 
being of the office of huntaman. The Court of Appeal was unanimous in thus 
upholding the- decision of Vaisey J., and’ ume Beet SORIS ONER for Income 
Tax—S.J. . ! 


ot 


_ 


Cad 


4 


d 
1 | ra 
: THE BOMBAY LAW REPORTER — [VOL. LX. 


Loaro or THE ILLOGICAL 


In a recent decision (quoted infra) the following statement occurred: ‘‘The 
whole rule is illogical in the strict sense of jurisprudence. It is one of those 
many examples where English law has sacrificed principle to expediency.’’ In 
somewhat similar vein that great American writer and Judge, Holmes, gave 
us that almost mystic aphorism: ‘‘The life of the law has not bean logic, it 
has been experience.’’ 

When one first meets such remarks one is inclined to be alarmed a little. 
What are we to do if we cannot follow logic?! How does one find the answer 


+ 
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to a problem other than by applying logic: does it mean a separate rule for - 


every problem in the same way that China has a separate symbol for every 
word of its language? If so, the task before us is enormously difficult in a field 
so vast as the law. 

It is, I think, with some sneaking feeling of pride, or perhaps exclusiveness, 
that remarks of this type are occasionally repeated, as though English law is 
better for being different in this respect from other systems of law. Every 
calling has its mysteries, but English law has a mystery of mysteries in that 
it is illogical, so that its secrets cannot be unlocked by the key of logic. Not 
only can we wrap up our esoteric art with a string of Latin tags and other 
abracadabra; we can also deny the outsider the use of his normal reasoning 
faculty if he tries to spy out the land. 

It is also consonant with that other British trait: muddling through. Mud- 
dle and absence of logic are kindred souls. We resolve never to cross our 
bridges before we come to them; we will give more thought to cricket or rugby 
than politics; and all theoreticians are to be dismissed as bookworms until they 
make some startling discovery of value (which no cricketer would have believ- 
ed to be possible). And so we go on our illogical way. 

In fact, of course, we do nothing of the sort. Man cannot live in a civilised 
way without logic. In simpler tarms ‘‘logic’’ denotes pattern. The human 
mind is a seeker after patterns, and having constructed them it seeks others. 
Only in terms of mental patterns can we compare data and devise means of 

the-data collected by our senses to our advantage. The patterns are, 
however, only man-made expedients for comprehension purposes and do not 
exist as realities. Take, say, Newton’s laws of motion: they were all very well 
while they lasted. They provided a pattern by means of which great scientific 
advance was possible. But the pattern presented by those laws has been chal- 
lenged, if not replaced, by Hinstein’s theories of relativity and affected by 
other theories, notably Planck’s quantum theory, from which it seems that mat- 
ter consists merely of felda of energy. Perhaps the most remarkable example 
of man’s use of logical patterns for his purposes is James Clerk Maxwell’s pre- 
diction of the existence of electro-magnetic forces before they were experi- 


mentally found to exist. Here too, in the world of electro-magnetism, man’s . 


theories about the phenomena have changed; among other things electricity 
now flows the opposite way to what was at first thought, Which of the many 
logical patterns created by the theoreticians is right? Clearly, none, for we 
constantly seek, and from time to time find, new phenomena and construct 
new patterns for the mind’s use. But the material world remains the same as 
it always was: only the way man talks about it changes. 

Logic in its purest form occurs in mathematics, followed closely by physics. 
But if human life were governed solely by logic we should live as ants; indeed, 
humanity would probably never have arisen. The reason is that there exists 
a creative force capable of changing the existing pattern of life. Man has that 
force to a much higher degree than any other form of life, and we see it all 
around us. When we create something new we depart from the old pattern 
by the exercise of imagination. , . 

In the legal world logic playa a very important part, and only occasionally 
do we meet the deliberately illogical. Of course, every new statute creates 
new law, discarding the old, but this is the result not of a legal but of a politi- 
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cal act. It is the illogical in the judgments of the Courts that is referred to 
in the statements mentioned in the opening paragraph of this article. Is it 
right to praise such illogicalities, as these statements by implication do? The 
answer, is in the affirmative, subject to a limitation: so long as the departure 
from e existing logical pattern of the law is made in the name and cause of 
justice then it is praiseworthy. It is then a case of the law correcting its own 
errors, or adapting itself to new circumstances. 

Take, for example, the well-known history of the growth of equity. For a 
long period two jurisdictions often in opposition were each in existence and 
available to the litigant: a pariy could issue @ writ in the common law Courts, 
but the defendant could, if he had sufficient grounds, go to the Court of 
Chancery, and hold up the common law proceedings. Another example, leas 
well known but of a similar type, is the rule in Re Condon; ex parte Jamas, 
(1874) L.R. 9 Ch. 609, where the Court held that an officer of the Court was 
not entitled to enforce his strict legal rights if it would not be morally right 
to do so, and this idea has been applied to Crown servants in Sebel Products, 
Lid. v. Commissioners of Customs, P 1949] Ch. 409. 

Again, whenever the law creates an exception it may be setting up an opposing 
pattern of conduct so as to create an illogicality. We say then that ‘‘the cases 
cannot be reconciled’’ or ‘‘the law is uncertain.’’ That is because some Judge 
has taken the bold step of cresting new law to meet new circumstances or 
remove an anomaly, instead of weakly clinging to the security of pure logic. 

Was this what was being done in the recent case with which this article 
opened? The case was West of England Sleamship Owners’ Protechon & 
Indemnity Association, Lid. v. John Holman & Sons, [1957] 1 W.U.R. 1164, 
heard by Roxburgh J. The point was whether, where one is suing a firm, 
and a partner is out of the jurisdiction, one should add the partner’s name 
separately to that of the firm name, or not. The method advocated in the 
White Book under O. 48A, r. 8, is that one should add the partner’s name. It 
was objected that that was illogical because when one sues a firm one does in 
effect sue all the partners, so that if the name of a partner is added he is, m a 
sense, named twice. Roxburgh J., as we have seen, accepted the illogigality 
and confirmed the practice in the White Book as being convenient. 

As a matter of fact it does not really seem that there is any illogicality in 
adding the partner’s name. The real illogicality les in the concept that when 
suing & firm one has already named the partners by giving the firm’s name. 


But that is not true: it is the use of the firm name for all the partners, allowed ` 


for convenience, that could be said to be illogical. 

The abandonment of logic has its own logic: creation of new rules in the 
cause of justice. But we should not be over-anxious to espouse a lack of logic, 
or to see it where it does not really exist.——S.J. 


DAMAGES FOB [NJORIOUS GRIEF 


DAMAGES, Guyn-Jonzs J., decided in Forbat v. C. T. Olley and Sons (Erith), 
Lid., are not recoverable 1 in "respect of distreas or depression suffered as a result 
of losing one’s wife. The plaintiff had sued on behalf of himself and his wife’s 
estate in respect of injuries to himself and of the death of his wife owing to 
the alleged negligent driving of the defandant’s servant. After the accident, 
his Lordship said, the plaintiff changed from a very happy man to a moody and 
irritable one, and had attempted to take his life with sleeping tablets. It was 
not surprising that the survivor of a devoted couple grieved so long and so 

sincerely over the loss of his spouse as to be brought to a state of extreme depres- 
sion, It would not be the first time that a bereaved spouse had made an 
attempt on his or her life. The plaintiff had suffered agonising emotional dis- 
tress, but he was not entitled to compensation for it. We respectfully submit 
the view that this case is at least near the border-line, especially where, as the 
Iearned Judge said, it is not surprising that injurious grief follows on the 
loss. Such grief would thus be a natural and probable result of the negligence, 
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within the Hadley v. Baxendale rule, and in those circumstances would not 
‘be too remote to be recoverable. This would, we submit, be a-very different 
item of. damages from.that of loss of solatium, ‘which has been held-to be 
irrecoverable except in: very special circumstances, because its essence gs that 
it causes, and may be expected to cause, mental hurt or injury which will vary 
from one. individual to another, but which can be medically recognised. —S.J. 


TOE Grae 


. IN. & recent issue of the Medical Press Sir Franow WatisHe, O.B.E., MD. 
FROP., contributes an article on traumatic neurosis or, as some prefer to call 
it, compensationitis. Sir Francia reaches the conclusion that an injury by 
itself. does not give rise to neurosis, but when a claim for compensation can ‘be 
made in respect of an accident or injury, this factor allows, if it doesnot 
actively induce, the neurosis and that 'in its absence neurosis does not énaue 
upon injury. This is a bold assertion. Sir Francia finds two persons respon- 
sible—the doctor and the lawyer. ‘‘Many such patients attended their doc- 
tors’ surgeries,’’ he writes, -‘‘for months and more; receiving alter of 
unfitness ‘and prescriptions for phenobarbitone or tranquillisers ... to argue 
that. the management and disposal of these patients is difficult, and ‘that, if 
gigned off, they will resort to other doctors, is not to allow ourselves to feel 
any satisfaction with what is surely. a most deplorable state of affairs.’’ “He 
turns to us with.these words: ‘‘Kinally, the frequently interminable processes 
of negotiation, and of offer and refusal that go an between lawyers engaged on 
‘the two sides when a claim for damages or compensation is in question, grave- 
ly aggravate the situation and tend fo demoralise the victim in his prolonged 
idleness. It seems.impossible to persuade’ our colleagues of the law that ex- 

editious settlement is, in the claimant’s interests, of the first importance.’’ 
Sir Francis very fajrly adds that the dismal forebodings in medical reports may 
prolong the traumatice neurosis and mislead the lawyers. - 

. Sir Francis’ implied suggestion that all cases should be expeditiously settled 


is obyiously impracticable. We must keep a sense of proportion - and bear in- 


mind that only ‘a small minority of those who ‘suffer injuries also suffer from 
neurosis, but we-agree that for this small minority prolonged litigation or nego- 
. tiation may be a contributory factor in their neurosis. We repeat a suggestion 
which we in common with others have made ‘before: that it should be possible 
to separate the issue of liability from that of the quantum of damages, to try 
an action of liability alone and to adjourn the question of damages until the 
' prognosis is clearer. In this way much of the uncertainty would be removed 
from:the patient’s mind. Except in rare cases of complexity, cases are or could 
be ready for trial on the facts within a comparatively short period and there 
T no reason why they should wait for the medical aspects’ to be cleared ùp. 
pily, insurance companies are seldom willing to make an open admission 

Wim ed go that to geparate liability from damages might well involve more 

p a being begun. There is a larger question; however. The medical and 
legal professions work too much in separate compartments, with too little under- 
standing of each other’s problems. The reason is that we are all too hard 
pressed to be able to spare the time -to think about the wider aspects ‘of our 
work or its impact on other ‘professions. To this uy there is no simple 
solution. —8.J. 





4 e Woon: Claes, j Ba 
By. reason of the nature of their work, in the course of their employment 


window cleaners must expect to be exposed ‘to hazards which those who keep 
both feet on the ground, at least in the physical senge, are not called upon to 


` ` faco.. In considering the liabifity of an employer for injury sustained by a 


window cleaner, two cases should be examined. In the well-known decision of 
the House of ae in General anang Contractors, Lid. v. Christmas; [1958] 
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A.C. 180, it-was held that’a window cleaner’s employers were liable because 
they had been negligent in-so far us they. had. not devised a reasonably ‘safe ’ 
system of work-for him by giving him sufficient instructions or providing wedges 
to prevent windows from closing on to his fingers. He had not,.in other words, 
been sufficiently protected by them against a common. - In the very re- 
cent case of Wilson v. Tynende Window Cleaning Co., 1958] 2 W.L.R 900, 
the Court of Appeal decided that the employers of a window cleaner were not 
liable for injuries which he received when he-fell because he‘ placed reliance 
upon a handle which he had good reason to believe to be unsound. ` It is inte- 


. resting to note that-in this case,.where the workman was fifty-six years of age 


* 
E 


and had been a window cleaner for all his working life, their Lordships considered 
that to have issued warnings to him would have'been likely to have done more 
harm than good but, :as -Peares LJ., emphasised, the test to be applied is 
whether, in all the circumstances of the case, the window cleaner has been able to 
show that his employers failed to take reasonable steps for the safety of their 
employee. Notwithstanding the lack of oral or written warnings, in the more 
recent case it was held that the employers were not in breach of this duty of 
care and it may thus be wondered 1 if inthe case of experienced employees and 
obvious dangers, warnings are of. importance - in deciding whether a window 
cleaner has been sufficiently: protected by his employers. S.J ; 


Abr Anp Tem Law 


TAN is & kinship between lawyers and practitioners of the visual arts for, 
notwithstanding the differance in the: subject-matter of their activities, each in 
the pursuit of his avocation requires an insight into those principles of order, 
balance and proportion which underlie all good work, although the. more elu- . 
sive, if more tractable, ‘material with which the lawyer is concerned may render 
these qualities legs. discernible. in the finished product. This is per- 
haps.one of the reasons why a high proportion of those who practise law have 
a genuine appreciation of works of art. Such, however, is undoubtedly the 
fact, and it will, therefore, not be inappropriate to draw attention in The Law 
Times to the recently inaugurated plan in connection with the Tate Gallery, 
which was opened in 1897 with a nucleus of 67 paintings and three sculptures 
presented by Sir Henry Tate. These paintings were almost all the work of 
contemporary British artists, but the collection has increased enormously with 
the growth of years and now embraces British paintings of all periods, modern 
foreign painting (chiefly French), and modern- sculpture, both British and 
foreign. The Tate now houses nearly 4,000 British paintings, over 300. 
foreign paintings and some 360 ‘pieces of modern sculpture. Moreover, there is 
an understanding whereby masterpieces’. are periodically transferred to the 
National Gallery, and it is ‘claimed that the Tate, in ‘addition to being in its own 
right one of the world’s great collections, is in a sense the national gallery of the 
future, serving as it does as the greatest single source’ of acquisition by that 
gallery: The growth of the building Has been commensurate with the increase 
in the volume. and quality of its acquisitions. Instead of eight galleries, of which 
it originally consisted when presented -to the nation by Sir Henry Tate, it. now 
has 34, including the great sculpture aca and it isg the saree picture gal 
lery-in the Britigh oo eee 
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To PResuMPrions Or InNOORNOE 

In the Brighton Conspiracy appeal, Lord Goddard, C.J., ‘approving Dono- 
van J.’s-direction to the jury, said: there is no presumption of innocence; he 
who asserts’ must prove. Of course, it all depends on what. precisely is meant 
by the phrase ‘‘presumption of innocance,’’ since it does not. always 
the same thing.. As a matter of recorded history? a former Chief Justice, Lord 
Ellenborough,: laid down exactly the opposite in Williams v. Eagt India Com- 
pany, (1802,.8 Hast 192, 199): ‘‘ Where any. act-is required to be done on ‘the 
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one part, so that the party neglecting it would þe: guilty of a criminal neglect 
of duty in not having done if, the law presumes the affirmative, and throws the 
burden of proving the contrary—that is, in such a case, of proving a negative— 
on the other side.’’ That was a case where the presumption of innocence clagh- 
ed with the time-hallowed logical rule of procedure and prevailed over it, and 
no attempt has ever been made to challenge the validity of that old precedent. 
At the other extreme, however, works the logical rule of evidence that, in order 
to establish identity, design, criminal intent, system and guilty knowledge, 
and to negative accident or. inadvertence, mistake and innocent purpose or 
honest motive (Res v. Sims, 175 L. T. Rep. 72; (1946) 1 All B. R. 697), the | 
prosecution may adduce evidence to the effect that the accused has committed 
other offences similar to the one for. which he is being tried, even though he has 
been acquitted thereof (Reg. v. Oss, 83 L. T. Rep..261; (1900) 2 Q. B. 758) 
or has been charged therewith but not tried thereon (Reg. v. Straffen, (1952) 
2 All E. R. 657). 

What, then, is the position? It may be ascertained by examining the nature 
and function of rebuttable presumptions. Since a presumption is an artificial 
contrivance devised to dispense with some evidence, a rebuttable presumption is 
one that is displaced by testimony which would have. outweighed that evidence 
and the function of which is to serve as a substitute for that evidence. Now 
the presumption ‘that a person accused of breaking the law (be it the civil law 
or the criminal) is innocént of that breach until his culpability is proved im- 
ports nothmg into the proceedings. As a technical expedient it is completely 
divorced from reality, replacing no evidence and displacing none; it is another 
way of saying that he who asserts must prove. On the other hand, the pre- 
sumption that a party to a trial (be it an action or a prosecution) is deemed to 
be innocent of any criminal offence other than the basic subject of the forensic 
investigation concerned dispenses with some evidence and serves a substi- 
tute for it (Hex v. Twyning, 1819, 2 B. & Ald. 386; Reg. v. Willshire, 1882, 44 
L. T. Rep. 222; 6 Q. B. D. 336). Moreover, the former is invoked exclusively 
by the defence, while the latter may come to the assistance of both parties to a 
dispyite and resembles the presumption against the commiasion of an immoral 
act (Doe d. Fleming v. mg, 1827, 4 Bing. 266).—Z.T. 


Tee IMMUNITIES OF DIPLOMATIO AGENTS 


From time to time events occur which draw attention to the immunities of 
diplomatic‘agents and give little time in which to consider the judicial basis and 
extent of guch privileges. 

The sound principle is that diplomatic agenta are received by a State upon 
the footing that they shall not be mete to its jurisdiction. The following ex- 
' tract from the judgment of Marshall, C.J., in Hachange v. McoFaddon, ([1812] 7 
Cranch 116), illustrates the foundation on which’ this principle was evolved: 

‘‘This perfect equality and absolute independence of sovereigns, and this common 
interest impelling them to mutual Intercourse, and an interchange of good offices 
with each other, have given rise to a class of cases in which every sovereign is 
understood to waive the exercise of a part of that complete exclusive territorial 
jurisdiction which has been stated to be the attribute of every nation’’. These 
foreign envoys are therefore received on the understanding that they yield no 
allegiance to the sovereign of the country in which they are stationed and that 
they are exempt from his jurisdiction and exempt from his laws. 

Montesquieu writing his Espri des Lows developed this theme with the words: 
‘Leg droit des gens a voulu que les princes a’envoyassént dea ambassadeurs, et la 
raison, tirée de la nature de la chose, n’a pas permis que ces ambassadeurs de- 
pendissent du souverain chez qui ils sont envoyés, ni de ses tribunaux. Ils sont 
la parole du prince qui les envoie et cette parole doit etre Hbre”. Indeed it 

must be clear that diplomatic envoys could not properly and fully perform their 
duties unless they enjoyed such privileges and that if they were subject to the 
everyday legal and. political pressures, personal considerations might intervene 
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which would hamper the efficient carrying out of their duties. Again free com- 
munication with their home State by letter, courier and by other means of com- 
munication is essential if they are to achieve the object of their mission. 

The privileges of diplomatic envoys have reference to their inviolability and 
to the so-called extra-territoriality of such envoys. 

The term inviolability implies a higher degres of protection to the person of 
the diplomatic agent and his belongings than is accorded to a private person. 
The receiving State must provide special protection to secure the safety of such 
envoys and exempt them from every kind of criminal jurisdiction. This pro- 
tection must extend to the members of their family and suite and to their official 
‘yesidence, furniture, carriages and papers. It is without doubt the duty of 
' the government of the State to which the envoy is accredited to take the neces- 
gary steps to prevent offences being committed against the envoy and to ensure 
the proper punishment of offenders. According to our law (Diplomatic Privi- 
leges Act, 1708) everyone is guilty of a misdemeanour who by force or personal 
restraint violates any privilege conferred’ upon the diplomatic representatives 
of foreign countries or who sues forth or prosecutes or executea any writ or 
process whereby the person of any diplomatic representative of a foreign coun- 
try or the person of a servant of any such representative is arrested or impri- 
soned. In other countries special laws have been passed to ensure this object: 
for example it 1s provided in the United States of America that every person 
who assaults, strikes, wounds, imprisons or in any other manner offers violence 
to the person of a public minister in violation of the law of nations shall be 
T for not more than three yeara and fined at the discretion of the 

urt, 

We should note, however, that receiving States assume that the diplomatic 
envoy will act and behave in such a way as will pay due regard to the internal 
laws and orders for the maintenance of the internal order of the receiving State. 
In case the envoy disturbs the internal order of the country to which he is ac- 
credited the latter may request his recall. There are a number of cases in 
which diplomatic envoys have conspired against the receiving State but have 
not been prosecuted. In 1587 L’Aubespine, the French Ambassador, conspired 
against the life of Queen Elizabeth, but he was simply warned not to do it 
again! ` 

Having briefly considered the privileges which flow from the inviolability of 
envoys one can turn to the privileges which have reference to their extra-terri- 
toriality. This extra-territoriality is in truth a fiction; but a convenjent fiction, 
for diplomatic envoys are, in reality, not without, but within the receiving 
States. One of the most important of these privileges is exemption from the 
criminal jurisdiction of the receiving State. There is no precedent in which, 
without his own consent, a foreign diplomatic agent has been subjected to the 
criminal jurisdiction of this country. This immunity from the criminal juris- 
diction of a country does not, however, carry with it complete immunity from 
the application of constraint by the receivmg State. This distinction is some- 
timea of importance and is the explanation of certain acta by receiving States. 
There is, for example, no doubt that an ambagsador acting in a manner which 
is prejudicial to the safety of the State to which he is accredited may be sent 
out of the country forthwith if he is not at once withdrawn by his home State: 
necessarily such expulsion must entail the application of restraint. There is, 
however, nothing analogous between action of this kind and that of an attempt 
to subject a foreign diplomatist to the jurisdiction of the criminal Courts of 
the country to which he is accredited. 

One case may perhaps be noted, for it is sometimes cited in support of a 
contrary view, but examination of the facts does not justify such an argument. 
This concerned a gentleman named Dom Pantaleon Sa—5 State Tr. p. 462— 
who was the brother of the Portuguese Ambassador in England in the time of 
Cromwell. He accused of murder and fouhd guilty and executed. The 

or intervened on behalf of his brother and some doubt arose whether 
he was entitled to diplomatic immunity. The accused claimed that he -himself 
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‘was an ambassador but when called upon to produce his credentials, all that 
he could prove was that the King intended in a ghort time to recall the brother 
who was ambassador and to give the commission to the accused. 

The second privilege to observe stems from the broad principle that g diplo- 
matic agent is immune from the jurisdiction of the civil Courts just as he is 
immune from the jurisdiction of the criminal Courts. This question was con- 


sidered in Re Republic of Bolivia Exploration Syndicate Ltd., ({1914] 1 Ch. 


139), in which it was held that both under the common law and under the 
Diplomatic Privileges Act, 1708, a diplomatic agent accredited to the Crown by 
a foreign State is absolutely privileged from being sued in the English Courta 
and that any writ issued against him is null and void. In 1897 the Cour de 
Cassation in Brussels squashed a judgment which had been given by default 
in the lower Court against the Turkish military attaché in Belginm. It seems 
that the attaché had employed a veterinary surgeon to care for his dog and 
had instructed him to keep the dog until it was cured. Tho attaché omitted ‘to 
pay the bill and when the veterinary surgeon brought an action the attaché 
ignored’ the proceedings and judgment went by default. The Procureur 
General, however, intervened and the judgment was quashed in the Cour de 
Cassation. 

In this country even the issue of a writ of summons commencing an action, 
apart from the question of the service of it or of obtaining judgment upon 
it, is apparently within the prohibition of the Statute of Anne (Musurus Bey 
v. Gadban, [1894] 2 Q.B. 352). . 

There are, however, certain exceptions to this broad principle and attention 
may be drawn to two of them: . i 

(i) Where 'an envoy enters an appearance to an action against himself and 
allows the action to procesd without pleading his immunity. But even when 
he has waived his immunity down to judgment he can, so long as his diplo- 
matic mission continues and for a reasonable period thereafter, plead his immu- 
nity as a bar to the execution of the judgment (Re Suarez, Suarez v. Suarez, 
[1918] 1 Ch. 176). 

(ij) Where the envoy himself brings an action within the jurisdiction of the 
State to which he has been posted. In such a case the Courts will have juris- 
diction over him to the extent of enforcing the ordinary incidents of procedure 
including a set-off or counterclaim arising out of the same matter. But the 
defendant will not be able to recover from the envoy a sum in excess of the 
claim by the envoy. 

Finally tinder this head it should be remembered that no envoy can be com- 
pelled or even asked to appear as a witness in a criminal, civil or administrative 
Court. If the envoy chooses, however, to appear as a witness the Courts may 
receive his evidence. 

Two further privileges must be included in this general review of the immu- 
nities of the diplomatic envoy. ‘The first is the exemption which the envoy 
enjoys from the' payment of taxes and the like and the second is the right to 
complete religious freedom, although the latter may not often be of practical 
importance. 

(i) Exemption from tazes and the like:—As an envoy is considered.not to 
be subject to the territorial supremacy of the receiving State he must be exempt 
from all direct personal taxation. 

In this country diplomatic emoluments, salaries or wages received by a Head 
of a Mission or by any member of his official or domestic staff in return for 
their duties in connection with their Mission are treated as exempt from United 
Kingdom income-tax. 

Where a property is occupied for diplomatie purposes including the personal 
residence of any member of the official-or domestic staff (except a British sub- 
ject on the official staff) a is given from tax in respect of that pro- 


perty. 
With regard to local TENTER such as rates, members of foreign diplomatic 
missions (excluding menial servants) arẹ granted exemption: from that portion 
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' were legitimated, under s. 26( 
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of the local rates leviable on their residences which represents“ a contribution 
towards the cost of those municipal services from which they are deemed not 
to derive direct benefit. . 
(ii) BigM of Chapel ao de chapelle) :—The privilege of having a private 
chapel for the practice of. his own religion. This is a privilege which has at 
present only a historical value. It has not disappeared and might become 
again of practical importance in case a | State should in the future give way 
to religious intolerance —L j 


Most ” i 


One of the current social trends is to remove the stigma which has hitherto 
attached to illegitimacy, and whéther it be a coincidence or an emanation of 
this trend, there have lately ‘been a number of decisions which have tended to 
improve the lot of the illegitimate child. The most important is, of course, 
Galloway v. Galloway, [1956] A.C. 299, which revealed to the Divorce Division 
that it had just the same powers in regard to illegitimate children whose parents’ 
subsequent marriage did not legitimate them as.it had in regard to those who 

) of the Matrimonial Causes Act, 1950. But 
while the marriage of the parents is still subsisting, the illegitimate child is not 
so fortunate. If the husband is not in fact maintaining it, and the effect of 


8, 42 of the National Assistance Act, 1948, is such that he is not bound to do so 


even though he subsequently marries the mother, the mother of the child (and 
therefore in effect the child) may find herself without any right to support from 
the father. This state of affairs has once again been brought into prominence 
by the recent case of Kruhlak v. Kruhklak [1958] 2 W.L.R. 131. 

A child was born to the appellant at 7-30 am. on December 2, 1953. Her 
marriage to her first husband, whom she had not lived with since 1940, was 
dissolved by a decree made absolute at 10 am. the same day. On December 19, 
1958, she was married to the putative father of the child, but on March 26, 
1957, she obtained a separation order, with non-cohabitation clause, against him. 
The appellant now sought an affiliation order against her second “husband, for 
though the point was open to doubt, the child was not legitmated by the stcond 
marriage. For the husband, it was contended that, on the authority of 
Mooney v. Mooney, [1953] 1 Q.B. 38, a married woman could not be heard to 
say as against her husband that she was a ‘‘single woman’’ within the meaning 
of s. 8 of the Bastardy Laws Amendment Act, 1872 (as amended: shortly to 
be replaced by s. 1 of the Affiliation Proceedings Act, 1957). The Divisional 
Court found that the facts of this case were distinguishable from those™in 
Mooney v. Mooney, and sent it back to the Justices to proceed. 

Devlin, J., said: ‘‘It has been settled by a series of cases that in construing 
the expression, ‘single woman’ the Courts will have regard to the de facto posi- 
tion of the woman rather than to her status in the eyes of the law...once the 
point ia reached when the fact of singleness is determined by looking at the 
actual state to which the woman has-been reduced and not at her status in 
the eyes of the law, it seems to me that a woman whose husband has deserted 
her or cast her off can say to him, with as much force as she can gay it to any- 
one else, that he has reduced her to living as a single woman.’’ Lord Goddard, 
C.J., said: “If a woman was in fact living~apart from her husband and by 
her adultery had lost her title to maintenance in his home, it was said by Little- 
dale, J., in R. v. Flintan, (1880), 1 B. & Ad. 227, ‘she returns ‘to the same state 
as if she were not married’.” Now in Mooney v. Mooney, the facts were that 
the child was born on April 21, 1948, and the parents were married on 
August 21, 1948, without legitimating ‘the child. On July 25, 1951, the 
wife left and her summons alleging desertion by her husband was dismissed 
on’ November 7, 1951. On a case stated, the Divisional Court held that she 
was not a Cgingle woman’’ for the purposes of,the Bastardy Acts. The’ head- 
note in the All England Reports ([1952] 2 All E.R. 812)-reads: ‘‘ Although 
for some purposes a married woman might be treated as.a ‘single woman’ with- 
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im the meaning of s. 3 of the Bastardy Laws Amendment Act, 1872, a wife, 
even if living apart from her husband, was not a ‘single: woman’ within that 
section guoad her own husband, especially when she had refused to return to 
him, and, therefore, the summons must be dismissed.” In delivering th judg- 
ment of the Court, Lord Goddard, C.J., said ({1963] 1 Q.B.,, at p. 42): ‘‘It is 
said here that as the wife is not living ‘with her husband now, she falls within 
the category of single woman on account of a long line of authorities dating 
from the 1820’s. In my opinion, that is not so. No case has ever yet gone the 
length of deciding that a married woman can be regarded as a single woman 
oad her own husband. What has been decided is that a married woman who 
18 not living with her husband, whose husband is serving abroad or has desart- 
ed her, can, quoad a third party, be considered as.a single woman.’ He then 
went on to place stress on the wife’s unwillingness to live with her husband. 
In the KrwuAlak case the Divisional Court claims to have distinguished 
Mooney v. Mooney, but, with respect, the distinction is somewhat blurred. 
Devlin, J., dismissed the contention that the decision in the earlier case abso- 
lutely barred a married woman from proceeding against hér husband. Though 


the Judgment of Lord Goddard, C.J., in the earlier case is in most definite - 


terms, his pronouncement quoted above could be qualified by hia remarks imme- 
diately sophie, (era so permit a distinction between the two sets of facta. 


But precisely what is the distinction? Certainly it is there on the facts; im. 


the KruAlak case the mother was justified in leaving her husband, whereas in 
the Mooney case she had not a separation order and was not entitled to one. 
But if one seeks this distinction in the judgments, it is not there. Devlin, dJ., 
gays: “ʻA woman who has been legally separated from her husband or one 
who ltvea apart from him and has by her conduct forfeited the right to main- 
tenance has bean held'to be a single woman.’’ Lord Goddard refers to a woman 
who by her adultery has lost her title to maintenance in her husband's home. 
But is there any better example of a woman who lives apart from her husband 
and has by her conduct t forfeited the right to maintenance than the wife in 
Moonsy v. Mooney, who has been adjudged by a Court to be not entitled to 

ancef There are two ways of reconciling these decisions. The first is 
that if the husband wants his wife to return to him, and is willing to maintain 
the child and her in his own home, then she is not a single woman as against 
him. This-is a very narrow view ‘of Mooney v. Mooney. The second is that 
the string of cases from 1807 onwards is relevant to the case of husband and 
wife only to establish that the wife may, in certain circumstances, be consider- 


ed a ‘‘singfe woman” as against her husband. They do not apply to deter-’ 


mine what those circumstances are. This ia not in conflict with the extract 
from the judgment of Devlin, J., cited earlier, where he said that a woman 
deserted or cast off by her husband can say to him with as much force as to 
anyone else that she is a ‘‘aingle woman,” and it would mean that in cases as 
between husband and wife the wife could not be considered a single woman 
if she were in the wrong. This would permit of a much more suitable test for 
such cases, viz.: if the husband had by his conduct lost the right of consortium, 
then the wife should be considered a ‘‘aingle woman.’’ This test would not 
conflict with the déafum of Lynskey, J., delivering the judgment of the Divi- 
sional Court in National Assistance Board v. Tugby, [1957] 2 W.L.R. 816. At 
p. 319 he said that the Court thought the justices had rightly decided that the 
particular married woman was not a ‘‘single woman’’ quoad her husband. 
There the spouses had separated by mutual consent. 

For example, a wife who has committed adultery during the subsistence of 
her marriage: to the putative father could not be considered a single woman as 
against her husband, if she were living apart from him im consequence of that 
adultery. If one takes the view of KruAlak v. Kruklak that the decision applies 
all the earlier cases of applications for affiliation orders by married women to 
applications where the putative father is ‘in fact.the husband, then in the above 
example the wife would be entitled to an order on the authority of R, 


t 
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v. Flintan, supra, although she has committed a matrimonial offence, whereas 
the wife in Mooney v. Mooney was not neceasarily in desertion. 

In Jones v. Evans, [1944] K.B. 582, the Divisional Court reviewed the long 
line of cases which established that a married woman could yet be a single 
woman. No definite test was laid down, but relevant factors are: (1) living 
apart in fact and not only by reason of a journey; (2) the commission of a 
matrimonial offence by the wife which is uncondoned. In Marshall v. Malcolm, 


` (1917) 87 L.J.K.B. 491, it was held that the absence of the husband on active 


+ 


service alone was not enough to make the wife a ‘‘single woman’’ quoad a 
third person. But in Taylor v. Parry, [1951] 2 K.B. 442, Lord Goddard, C.J., 
said: ‘‘There is nothing absurd in holding that a married woman whose hus- 
band has deaerted her or is serving a sentence of imprisonment or has been 
gent overseas on military or naval service is, for the purpose of the Bastardy 
Acts, a single woman, because there she is living by herself entirely.’’ Clearly, 
if Mooney v. Mooney is to stand, different considerations must apply where 
the putative father is also husband. 

It remains to be considered what other righta the wife has. On social grounds 
her position must be different from that of a woman who haa not married the 
putative father. The father has made a public acknowledgment of his res- 
ponsibility. As Devlin, J., pointed out, a contrary decision in the Aruhlak 
cass would have enabled the father to avoid his responsibility to the child by 
marrying its mother. She could not obtain any order under the Separation 


and Maintenance Acts, nor under the Guardianship of Infants Acts, nor under © 


gs. 23 of the Matrimonial Causes Act, 1950. True, the National Assistance 
Board could have proceeded against the father (Nahonal Assistance Board v. 
Tugby, supra), but otherwise her only means of obtaining maintenance for the 
child would be to divorce her husband and apply under the Bastardy Acts as 
a single woman in law, by which time the time limit might have expired, or to 
apply under s. 26 of the Matrimonial Causes Act, 1950, taking advantage of 


‘the decision in Galloway v. Galloway, supra, in the course of divorce proceed- 


ings by herself or her husband. 

It seems anomalous that the High Court should have jurisdiction over ilegi- 
timate children when the marriage of their parents is being dissolved buf not 
while it is subsisting, yet such is the case, as the Galloway decision does not 
appear to apply to a. 28. It is suggested that where the parents of illegitimate 
children subsequently marry, then both the High Court and the magistrates’ 
Courts and county Courts should be given the same jurisdiction in matters of 
maintenance and custody over children who remain Ulegitimate aœ they have 
in regard to children of the marriage. Mooney v. Mooney is not consistent with 
the duties of the Courts towards infants.—S.J. 


MISCELLANY. 


} 


Prime Minister Diefenbaker of Canada started his career as a lawyer. The 
first cage in which he appeared was that of defending a farmer charged with 
shotgunning a neighbour to death. The trial came on John Diefenbaker’s 24th 
birthday. The Crown prosecutor made a solid case and the Judge issued a 
strong charge, all but directing the jury to convict. Instead, the jury returned 
a verdict of not guilty. Later, Diefenbaker met the foreman and asked how 
the jury reached its decision. ‘‘We talked it over,’’ said the foreman, ‘‘and 


somebody said: ‘After all, it’s the kid’s first case’. Then somebody else said: ` 


‘And it’s his birthday’. That settled it. We all voted for acquittal.” 
$ * all + 
Oliver Wendell Holmes once chided his law glerk for grumbling about the 
taxes he had to pay. ‘‘Do you like to pay taxes, sirt’ the young man asked 
incredulously, i 


4 


® 
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“Yea, I do, young man,”’ Justice Holmes replied. ‘‘ With taxes I buy civi- 

lization.’ l Ţ 


“ af = 
Q "+ a + ~ + 


In a nical action the plaintiff ite was oeii on a mof iava 
theory. After carefully ome the voluminous complaint the Court said to 
plaintiff’s counsel: . 


The Court: Conasalye do you i any authority for bringing this action? l 
Plaintiff’s counsel: Oh, sure, your Honor. I have a signed retainer. 


3 
1 
+ * * + : ' 
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A mother, testifying in her son’s personal injury case, was asked if her son 
had ever received a prior, injury. Her answer was: ‘‘Well, when he was three, 
He fell and broke his arm, that’s all. Oh yes, when he was two, ‘he got plotighed 
under by`a tractor and we didn’t find him for twenty. ‘minutes.’ 


* > L, 2 h, `È 


1 An aunt lady recently appeared before President J udge Charles Klein in 
the Philadelphia Orphans’ Court day to assert a claim against a- decedent, 
arising out of an oral agreement,. . . Because she was hard of hearing, the 
claimant had brought pee niece, who asked that the claimant be heard . 
“I’m gorry,’’ said ae lein, HONE in mind the Dead Mang Rale, “but 
rhe can’t testify”. 

wate she can,’’ replied the niece. “Jf you yell at her loud enough.” 


If there’s anything e A abon a Judge’ B jot, it is the fact that the 
poor man gets to see a lot of familiar faces. ' 


‘This particular morning he stared over the top of his bench into the dejected 
eyes of one of his besi customers, a man who. previously had been before him for 
speeding, reckless driving, drunken driving, aD EOPER parking, and lastly, 
‘ driving a car with faulty brakes. 

“Oh, it’s you again,” the Judge said. “Seams to me last time you were here, 
I revoked your driver’s license:for a year. What’s the charge this timet”? . 

The defendant stared at the floor for a long. time: before he summoned -up 
courage exypugh to answer. Finally he spoke: ‘‘Jay walking, your honor.’’ 


‘ a r: : m -# 


“It would appear to us to be utterly absurd to hold that a man should be 
allowed .to fill his automobile tank with gasoline and his personal tank with 
alcohol and weave his merry way over sia publie highways without fear of 
(sor Fa). should disaster ensue, as it so often does.’’—Smith v. Gainesville, 

1957 


r t r . 
& ; *. ; œ ‘ * 


_ £9 ig ancient doctriné that at common: law: ownership of the land extended 
to the periphery of the universe—Cujus est solum ejus est ae ad ccelum. 
But that doctrine has no place in the modern: Sond o ongian a . in United 
States v. Causby, 328 US 256, 90 L ed 1206, 66°S Ct 1062. ei 
4 $ "de * r t 
, / i o ; b . .' ; 

‘“Wquity jurisprudence in reality is a philosophy which can never be oblite- 
rated or abolished in any land or country where good faith, honest and fair 
dealing constitute a desirable standard of human conduct.’’—Gilbert v. Pen- 
nington Trap Rock Ço., 135 N. J. Eq. at 596, 
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THE HON. MR. M. C. CHAGLA. 
We offer our heartiest congratulations to Chief Justice Mr. M. C. 


- Chagla, on his acceptance of the most arduous ambassadorial duty at the 


pre-eminent and most important State in the world. It seems this step 
has been taken with the keen and deliberate desire to serve intensely his 
mother-country from a different platform. 


Born on September 30, 1900, in a well-known merchant family of 
Bombay, he received his early education at the St. Xavier’s High School 
from which he passed the Matriculation Examination in 1917, standing 
first in Latin and winning Sir Cowasji Jehangir Latin Scholarship. 
Prosecuting further studies at the St. Xavier’s College, he passed the 
Intermediate Examination in 1919, and proceeded to Oxford to join 
Lincoln’s College. He took interest in various’ activities at the Oxford 
University, and became the President of the Oxford Asiatic Society in 
1921, and the President of the Oxford Indian Majlis in 1922. There- 
after he was elected a member of the Committee of the Oxford Union. 
In 1922 he took the degree of B.A. achieving distinction in the Honours 
School of Modern History and was called to the Bar by the Inner Tem- 
ple. On returning to Bombay he read in the chamber of Mr. Jinwah 


who was then one of the leading members of the Bombay Bar. In ` 


1927 he was appointed Professor of Constitutional Law at the Govern- 
ment Law College, Bombay, a post which he filled with credit for three 
years. He soon began to make headway at the Bar and built up a 
lucrative practice. For eight years, from 1933 to 1941, he was Hono- 
rary Secretary to the Bombay Bar Council, and managed efficiently its 
affairs with tact. In 1937 he was nominated a Fellow of the Bombay 
University and took active part in the deliberations of many burning 
questions that came before the Senate. He was elected a member:of 
the Syndicate in 1941. On the retirement of Mr. Justice B. J. Wadia 


in 1941, he was elevated to the Bench of the Bombay High Court as, 


a Puisne Judge. He soon made his mark by his quick grasp, clear 
perception, speedy despatch, and sound knowledge of law. As one of 
India’s representatives to U.N.O. Session he went to New York in 1946 
and fought for the cause of Indians in South Africa.- From April 1947 


` to November 1947 he discharged the onerous functions of the Vice- 


Chancellor of the Bombay University, and in the same year became the 
President of the Bombay Branch of the Royal Asiatic Society. In August 
1947, India became a free Independent State and he was appointed the 
first permanent Indian Chief Justice of the Bombay High Court. In 1948 
he was nominated Chairman of the Legal Education Committee. Under 


“the auspices of the Mysore University, he deliveréd, in August 1954, 


f 
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Shri Krishnarajendra Silver Jubilee Lectures on Individual Freedom and 
Welfare State. As a member of the Law Commission, appointed by the . 
Government of India to revise the Legal System, he took keen interest 
in the deliberations of that body. From October 14 to DecemBer 10, 
1958, he acted as the Governor of the Bombay State. “In 1957 he served 
on behalf of India ‘as an ad doc Judge of the International Court of Justice 
at the Hague to hear the dispute regarding Dadra and Nagar Haveli. He 
acted in 1958 as the Chairman of the sensational Life Insurance Corpo- 
ration Inquiry Commission. 

As the first Chief Justice of the Bombay High Court, on the attain- 
ment of Independence, he was most assiduous in his attention to the per- 
fect discharge of his duties, and maintained the prestige, dignity and in- 
dependence of his high judicial office. Of all his judicial qualities the 
most characteristic and creditable was his dislike of technicalities when 
they stood in the way of substantial justice. He scrupulously followed 
Socrates who has said that four things belong to a Judge: to hear 
courteously, to answer wisely, to consider soberly, and to decide 
impartially. He spared no pains to get to the bottom of the questions 
that came before him, and kept his mind open till all the arguments 
were fully advanced. Even the youngest and most obscure practitioner 
could always count upon the close attention of the Chief Justice to a 
pertinent and thoughtful argument. He never gave any lawyer 
ground for complaining that he had not been heard in full, and 
treated alike all lawyers, whatever their standing, with uniform 
courtesy and patience. The lucidity with which he analysed the evid- 
ence of a very complicated nature, and the directness with which he 
came swiftly to his conclusions, both upon facts and law, bear ample 
testimony to the acute grasp of a master mind. A warm lover of equity, 
he was always desirous of doing substantial justice. 

He only judges right, who weighs, compares, 


e And in the sternest sentence which his voice 
Pronounces, ne’er abandons charity. 


- His judgments are chiefly based on sound first principles, and bear 
the impress of great perception. In sturdy good sense, judicial patience 
and Impartiality, and freedom from prejudice, he was surpassed by none. 
During the eleven years that he administered justice’ from his exalted 
office, he won great esteem and respect by his legal acumen, high 
character, and gracious and kindly manners, He was 


A judge—a man so learned, 
So full of equity, so noble, so notable: 
In the process of his life, so Innocent; 
“" In the manage of his office so incorrupt; 
j In the passage of state so wise; in 


Affection of his country so religious; 
In all his sarvices to the State so 


Fortunate and exploring, as envy 
Itself cannot accuse, or malice vitiate. 


He had not confined himself within the four walls of the High 
Court which he ruled, but took active part in various social institutions. 
Although he had risen to great eminence, his character was marked by 


J | i 
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frankness, simplicity, and entire freedom from affectation. The vigour and 
clarity of his mind, coupled with his wide knowledge and experience 
which he brought to his high office, secured him the distinction of being one 
of the ‘great judicial figures in the history of the Bombay High Court. 
He has upheld the highest and best traditions of his-exalted office, and en- 
hanced the reputation of the Bombay High Court, which is second to 
none in the whole of India. 

Vine valequa. 


L 


On September 25, 1958, the Hon. Chief Justice and all Hon. Judges sat in 
the middle Court where the members of the Original and Appellate Side Bar 
and Solicitors had gathered together. 


Mr. H. M. Seervai, Advocate General, said.— 
My Lords, 

The Bar is here to-day to express to my Lord the Chief Justice the affection 
which every one has for him, and our pride and admiration for his work as a 
Judge and Chief Justice of this Court. It is a proud privilege to speak for 
the Bar, but I realise how inadequate my words must appear to this gathering, 
for, if I tried to say all that is in our hearts and minds today, I would not know 
where to begin or where to end. 

However, my Lord, I have one advantage, for I have been at the Bar with 
your Lordship for nine years and have a knowledge of you which comes from 
working together for common ends and from sharing the happy comradeship 
of a great profession. Your devotion .to the Bar shone out at all times, for 
not only were you a most active member of the Bar Association and its many 
Committees, but you were a member Secretary of the Bar Council for eight 
years before you went to the Bench. But the thing which I admired most in 
you was that you were no dry-as-dust lawyer who looked upon the Law Reperts 
as the last word in human achievement. I imagine no one who has bean at 
Oxford can do so. Rather, to use the words of a great Oxford man, the Earl 
of Oxford and Asquith, your Lordship always kept with you ‘‘the company of 
great thoughts, the inspiration of great ideals, the example of great achieve- 
ments, the consolation of great failures.” You thus brought to your work as a 
lawyer not only a first class mind, but a sense of form and valuef which is 
given by a broad and humane culture, qualities which were to prove invaluable 
for your work as a Judge and for your work with great cultural institutions, 
like the Bombay University and the Royal Asiatic Society. 

Your elevation to the Bench came as no surprise to anyone. In fact, I know 
the resentment which was felt when it did not come earlier and I remember 
having expressed that resentment to you at that time, I am afraid in some- 
what strong language. : 

In 1941 began a judicial career as fine as any within the memory of my gene- 
ration, and in 1947 when you became the Chief Justice, the whole Court felt the 
impress of your personality. I can best describe that impress by saying that 
you were determined to see that in the Court of which you were the Chief 
Justice, emphasis should be laid, not so much on the sternness and majesty of 
justice, as on its healing and protective power, for you felt that Justice would 
be an unlovely figure if kindness and mercy did not go hand in hand with her. 

As to the Bar, it turned to you in all its difficulties and, I must say, it never 
turned in vain. You had a smile for all and frown for none, and you made 
everyone feel happy and at home in your Court. All this could not have been 
achieved without great self-discipline and natural goodness of heart. For, your 
keen and well-trained mind must have found it ¢rying, at times, to listen to 
pedestrian or disjointed arguments. But no disparaging or sarcastic remark 
ever escaped your lips. On the contrary, you assisted the most untrained law- 


a 
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yer to. disentangle the real point in the case and enabled him to win, if the 
point was a .good one, Besides, every advocate knew that you were 
determined within the farthest limit permitted by law to see that right 
was not worsted and wrong did not triumph. But, my Lord, no mere 
enumeration of particulars-can re-create the atmosphere of your Court. 
We who have been pri to be in it are thankful that such a Court was 
given to us for- so long. only regret is that our prayers that that Court 
should be continued for at least two more years. have remained unanswered, 
and we know that the regret is shared by the citizens of this great State whom 
you have served so devotedly and so well. - 

Spontaneous tributes to the atmosphere of that Court have been paid from 
time to time. The latest within my hearing was paid only a few days ago. A’. 
learned friend applied to your Lordship to take up his appeal in two or three 
days. As that was not possible, you offered to transfer it to a Court where it 
could be so heard. ‘‘No’’, came the swift answer, ‘‘I do not want to lose my 
forum. You can hear this appeal five or six weeks-la >. As I sat listening 
to this tribute, my mind went back across the years to 1941 when an unknown 
and untried advocate had filed a petition against Government Telephones Board. 
It. was a difficult matter and he was delighted when it appeared on your Lord- 
ship’s Board. Three of the top-most advocates were appearing against him, 
but with the optimigm of youth he was, not worried about that. But he was 
worried, as.my friend was worried the other day, to lose his forum, and so as a 
condition of his agreeing to an adjournment, e had the case fixed on Your 
Lordship’s Board subject to overnight part heard. Your firm, evenhanded and 
resolute handling of that case, as of every case which has come before you, 
enabled the unknown advocate to present his arguments as he would have wished 
to, unoppreased by the eminence of the advocates who were ranged against him, 
and enabled him, to win the ease. If I have ventured to recall that case, it is 
because it seems to me fit and proper that one of the countless advocates who 
found their feet in your Lordship’s Court should be here to-day to expreas to 
you their thanks and his own. 

My Lord, if I left the matter there, your Lordship might remind us that per- 
fection is not the lot of man; that your work as a Judge has been done for 
seventeen years under the fierce light that beats upon a Judge and can there- 
fore hardly have escaped criticism. I will therefore°say this in advance, that 
as Lord Radcliffe has put it ‘‘Criticism is essentially a method of appreciation’’. 
The criticiam of a great poet or playwright leaves his essential greatness 
untouched; or rather brings it out in a more striking fashion. And I will say 
this: The tale of these seventeen years is not told only in the brightly written 
pages of the Law Reports. Your work has gone much further, for it has been 
woven into the texture of other men’s lives where it will continue to stir them 


to speech or action’ as occasion may come by. 


Some of the things I have been trying to say in my inadequate prose are so 
beautifully expressed by a poet that I must let him speak for me. He wrote :— 


Whesen came bll thase to- ate: as hat 


No man lese proud than he, - 
: None asked for homage less; 
t Only, he could not be, 
Far off from happiness, 
Nature was bound to his sucess.” 


“Tn bidding your Lordship .& most affectionate farewell, the Bar can wish 
nothing better than that this brightness in the face will always be yours, and 
‘that success will abide with you wherever you may go. . 


he 
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Mr. Y. V. Chandrachnd, Government ‘Pleader, said — - totes 
May It Please Your Lordship, | 


To me, as to many others, it has dsan best & great RN and a privilege 
to appear before your Lordship; but to-day there is asad and a strange scent 
in the air. The proceedings of this evening can never remain part-heard, for 
to-day we meet but to part. The thought that these are my last submissions 
before your Lordship fills my mind with regret and the tongue that revels in 
twitter feels tied. 


It is flattering to tiain the notion that to-day it is for us to judge and © 


to deliver our verdict. How we wish, My Lord, that we had the liberty to 
, reserve our Judgment for a few years more! But man proposes and Govern- 
ment disposes. For one thing, it is no mean task to ju one who for seven- 
teen years has Judged so fairly and so fearlessly; for another, the amplitude of 
your achievements is so striking that I despair of enumerating them. I feel 
oppreased by the thought that in seeking to recount your distinctions, I may 
omit to make a reference to a salient achievement. I may, for example, mention 
that you were a Vice-Chancellor of the University of Bombay, that you re- 
presented India on the United Nations Organisation, that you worked as an 
Ad Hoc Judge of the International Court at the Hague; and I may still, 
unwittingly, omit to mention that you are a connoisseur of art, that you are a 
fascinating public speaker and you are as keenly interested in literature as 
in law. Any one on whom the duty falls, as it has fallen on me to-day, would 
be conscious .of two difficulties; one, that there is so much to be said in so short 
a time and two, that so much of it has been so well said already. 


Since after assuming the office of the Chief Juatice of this Court, your 
Lordship sat for long spells on the Appellate Side to hear revisional applica- 
tions, second appeals and the petitions for writ, it was feared that one, 
who first as a counsel and then as a Judge, had dealt with matters involving 
heavy claims on the Original Side, might be: prone to treat. our revision applica- 
tions and our second appeals as inconsequential. But the fears proved un- 
founded and were soon allayed. .We realised that it ig a cramping conception 
to think that cases’are big or small on account of anything intrinsic or inhdtent 
in themselves. They are important or unimportant according to what the J udge 
chooses to make of them. Charles Lamb has said that “‘to.a genuine 
accountant the difference of proceeds is as nothing. The fractional farthing 
is as dear to his heart as the thousands which stand before it”. _ The seemingly 
small issues which were involved im. matters arising under the Rent Act, the 
Tenancy Act, and the Bombay Agricultural Debtors’ Relief Act awaited your 

touch. You dealt with the fractional farthings in our revisions 
and second appeals as if they were worth their weight in gold. That, accord- 
ing to Benjamin Cardozo, is the true spirit in which every Judge must approach 
his task. 


* 


The earlier part of your career as a Chief Justice coincided with a period of 
legislative fertility. Im those hectic days when legislative reform was ahead 
of social consciousness, Courts of law were called upon to construe statutes 
which were loosely described as policy legislations. In construing those 
statutes, you exhibited a remarkable judicial craftsmanship in adapting the 
stern rule of law so as to meet the requirements of ethical principles. 

On the enactment of the Constitution of India in 1960, problems without 
precedents pressed for solution in Courts of law. In, these problems, 
your innate sense of what is just and fair and the liberality of your social out- 
look enabled you to hold the scales of justice even between, the rule of law and 
the liberty. of the individual. To borrow your own words from the inaugural 
addreas which you delivered in the Spring Lecture Series at Pooria‘in 1950, 
the ideal which you set before yourself was that ‘‘men must be prepared to 
sacrifice their individual liberty for ‘social’ happiness; but for no other. con- 
sideration, for nothing short of this, can liberty be called upon, to make a 
sacrifice.’’ “Your judgments in constitutional matters arising under arts. 226 
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and 227 are, with great respect, a unique combination of good law and good 
literature. While reading those judgments, one often geta the feeling that one 
is attending a reception held to celebrate the wedding of law and literature. 

Well, my Lord, I am afraid I am trying to cover a long and glorious career 
in & very short compass. But before I take your Lordship’s leave, I feel I 
will be failing in my duty if, on behalf of the Appellate Bar, I did not express 
our deep sense of gratitude to your Lordship for the efforts which you made 
to encourage young talent on the Appellate Side. With your dep the 
doors are closed unto a Court which will be remembered as long p this High 
Court is remembered—the doors are closed unto a Court which will be remem- 
bered for its majestic dignity, its independence and its integrity, its learning 
lightened by a lively wit and, may I say, my Lord, for its impatience to do ». 
justice. 

On behalf of the Bar, I bid your Lordship a warm and a longing farewell. 
Wherever you be, my Lord, our good wishes and our goodwill shall forever be 
with you. Whatever else I may say to-day, I shall have to answer the silent 
reproach of my conscience that I am inferior to my subject. I only seek solace 
in the thought that unsung melodies are sweeter because they are like songs 
without words. 

May it please you My Lord. 


Mr. N. H. Sethna, President of the Bombay Incorporated Law Society, said.— 
My Lord, p = ; = 


On behalf of the Bombay Incorporated Law Society and the Attorneys’ pro- 
fession, I beg to associate myself with the happy sentiments expressed so grace- 
fully by the Advocate General and by the Government Pleader. My Lord, 
both of them have used words which I can rarely attempt to copy. My pro- 
fession is prosaic. I can only refer to, in place of what the Advocate General 
spoke about the year 1941, an event which occurred some thirty years ago, in 
the late twenties, when Sir Jamshedji Kanga was the Advocate General. My 
Lord, at that time a hardy litigant was dissatisfied and annoyed with the treat- 
ment which was given to him by certain seniors, so also was the attorney con- 
certed. Both of them conspired to find out some junior who would take up 
that man’s work and be able to give battle to the seniors who may be opposing 
him. My Lord, at that time, the choice fell upon your Lordship and upon 
Mr. O. K. Daftary, who was also your senior, but not very much senior. My 
Lord, the vigorous advocacy your Lordship exhibited at that time, and the 
persuasive manners and the dash shown at that time naturally enlivened the 
litigant. In you, my Lord, he found success. But that was not all. In the 
course of the arguments it was found that your Lordship balanced them so 
well that the seniors at that time spoke of a judicial mind and not an advocate’s 
mind. My Lord, when soon thereafter your Lordship was elevated to the 
Bench, your Lordship carried with yourself the same acumen and also the same 
courtesy and sympathy. Attorneys of this Court, My Lord, were always 
anxious to appear before your Lordship in Chambers. I have known of cases, 
my Lord, where they were prepared to argue against even senior counsel as they 
had such complete confidence in your Lordship. 


My Lord, that was not all On a certain occasion, when your Lordship was 
Administrative Judge, certain articled clerks felt that they had been badly 
let down in their examination. They made a representation to your Lordship 
as a moderator, with the result that some more gentlemen went through the 
examination, and I see, my Lord, at least two of them are practising to-day 
with credit to their profession. 


My Lord, the same courtesy and sympathy your Lordship carried with you 
when you were elavated to the office of the Chief Justice of this Court. As 
such, my Lord, our Society had on several occasions to appear before your 
Lordship to make representations. Often it so happened that unasked for 
your Lordship sent for us and wanted to know what we had to say. One of 
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such occasion was when ad valorem court-fee was levied by Government. With 
its apparently irreconcilable elements, your Lordship gathered together the 
Junior members of the Bar, the senior members, as well as the attorneys and 
your Lordship was able to achieve a result, which, I believe, is not only satis- 
factory, but which has prevented a debacle in the dual system being finally 
scrapped. My Lord, for all that the solicitors as a profession are deeply 
indebted to you, and I feel, my Lord, that if we exist to-day, and are able to 
help in the administration of justice in this city to the extent that we could, 
it is largely due to your Lordship. 

My Lord, this is for us a unique occasion. Successive Chief Justices have 
retired or resigned. This is the first time that we have been permitted by your 
Lordship to appear on the same platform with the members of the Bar to 
exprees a farewell message to your Lordship. Prior to that, we were relegated 
to another position. My Lord, after all this long and pleasant association, 
parting in whatever conditions it may be is always full of regrets. But to 
those of us, my Lord, who have been practising here since before the First War, 
it is a great wrench. 

My Lord, on behalf of the profession, I express to your Lordship our great 
gratitude for whatever your Lordship has done for us and, my Lord, we hope 
that future has great store for your Lordship, and our prayers and good wishes 
will always go with your Lordship wherever your Lordship be. 


The Hon. Mr. M. C. Chagla replied.— 


Mr. Advocate General, Mr. Government Pleader, President of the Incorporated 
Law Society, Members of the Bar, Solicitors, and Officers of the Court.— 


I am too deeply moved and touched by the flattering and undeserving tributes 
you have paid me, so much so that I have almost lost my voice and my words. 
All partings are.sad, but there are some partings which are particularly sad; 
and when I realise to-day that I am finally and irrevocably severing my long 
and intimate connection with the Bar and the Judiciary, the pain I feel is 
indescribable. | : 

There is a saying in French: 

Partir c'est toujours mourir un pen. - 
“When you depart, a little bit of you dies.” 
To-day a great part of me has died. There is also a saying that when a man 
is about to die, all the intimate scenes of his life, in which he lived intensely and 
loved passionately, come before his eyes; and, when I sit before you to-day, 
many scenes come before me. I think of the year 1922 when I entered the 
Bar—a lonely, friendless figure, without any support from solicitors at that 
stage, and without the support of wealth or influence. Those were days of 
struggle and starvation. I always felt that I was on the brink, and I never 
knew when I would topple over into destruction. But there was an excitement 
and thrill about those days. I think to-day the juniors at the Bar are much 
more fortunate than I was. We were practically confined to the High Court. 
To-day you have innumerable tribunals before which you can appear—Income- 
tax Tribunal, Revenue Tribunal, Sales Tax Tribunal, and many other tribu- 
nals. Therefore the lot of the Junior is a much happier one to-day than it was 
in my days. Further, when I entered the Bar, there was a galaxy of talent. 
I like to think of the seniors who were practising then, starting with Invera- 
rity, who was still in practice, Strangman, Sir Chimanlal, Coltman, Jinnah, 
Kanga, Bhulabhai Desai, Mulla and Taraporevala. Forgive me if I have for- 
gotten any other distinguished figures. That was the first rank. Behind them 
were men like Motilal. That was the second rank. In the third rank were 
Munshi and M. V. Desai, whom I see here. Behind the third rank there was a 
fourth rank, and as I entered the portals of the Bar Library, I asked myself, 
‘CWill I ever be able to penetrate this iron ring?’ I am still surprised how 
any solicitor had the courage to place a responsible brief in my hands when so 
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\ much talent was available. -Then came an end to the days of starvation, the 
period of struggle was over, and it was a relief to feel that at least to a certain 
n extent I had come through. 


. Then came six years on the Bench on the Original Side. They were com- 
paratively peaceful days of long witness actions, compromises, few judgments, 
e >- orders on motions and chamber summonses, where we never wrote a judgment 
and let the appellate Court guess as to how or why we made the order! Then a 
miracle took place—a miracle which we never in our wildest imagination dreamt 
òf; and the miracle was that England abdicated her Empire and India became 
free. The High Court began to function in a free atmosphere, and I had the 
honour, the distinction and the privilege to be the first Indian .Chief Justice of 
this Court. I want to assure you, with all the sincerity that I possess, that what- 
ever honour may be conferred upon me in future, whatever be my destiny, there 
is no honour which I will cherish more, which I will appreciate more, than the 
honour and the privilege of having been able to guide the destinies of this Court 
when freedom came to this country. 


Well, after 1947, many things have happened. In this State there was com- 
plete separation of the Executive from the Judiciary, which was a great achieve- 
ment on the part of the State. There was unification of the Bar with very 
happy results. But I am not yet satisfied because we still have Pleaders in this 
State, and the first thing that I did as Chief Justice was to try and remove the 
stigma from these practitioners. To-day pleaders are recruited from the same 
source as advocates, and I have been fighting with the Government to bring about 
the position where all practitioners in this State will be of the same standing 
and of the same status. Then we had the integration of the States, and then 
came the formation of the great bilingual State of Bombay. I think to-day I 
can say with justiflable pride that our High Court occupies a premier position 
in India. . It would be sheer vanity, and indecent egoism, for anyone to suggest 

* that this has been brought about by any Chief Justice presiding over the High 
g Court. Various factors have contributed to this, and let me-enumerate them. 


The first is my good fortune in having the colleagues that I had and have. 
Thiseis the only High Court in India where men in large practice have given 
up their practice to accept seats on the Bench. When I look round on both 
sides of me to-day—and you will agree with me—lI feel proud to have as my 
colleagues men who have sasrificed a very lucrative practice at the Bar to 
accept a seat on the Bench. You have no idea of the powers of persuasion 
which I to use in order to bring them round. When I had to travel in con- 
nection with the work of the Law Commission, I was told by some people that 
a lot of canvassing was going on for Judgeships, and I had to tell them that 
in my case I had to beg of members of the Bar, appeal to their sense of duty, 
and point out to them that the traditions of this High Court required them to 
accept a seat on the Bench. They could not understand what was happening in 
Bombay! That, I think, was perhaps the proudest pleas I had—to have 
been able to Sues men of undoubted talent, men of large practice, to accept 
seats on the Bench. 


The second factor is that our High Court has a very strong Bar. I havo 
always taken the view that a strong Bar and a strong Bench act and react on 
each other, and I have always confessed that administration of justice is impos- 
sible without a strong Bar to aid the Bench. After all, what is justicef You 
must hear both sides, and then do your best to come to a fair and equitable con- 
clusion. But you cannot hear both sides, and both sides cannot be presented 
to you, unless you have a strong Bar. It is the duty, the right, and the privi- 
lege of a member of the Bar to put before the Court the relevant and material 
facts which ultimately lead ‘to the Judgment and the decision. It is for him to 

< sift unconnected documents and unconnected facts, and present to the Court 

a coherent and harmonious picture on which the Court can rely. If I may say 

so—and perhaps this is the last word I will say to the Bar—I have had every 

™ possible assistance, and every possible co-operation, from the Bar, and if I have 


oe 
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succeeded in doing anything at it is largely dup to the members of the Bar 
practising in the Courts over which I presided. 


The third factor is the solicitors. We have in ‘this city competent, able, 
experienced solicitors who help counsel practising on the Original Side, and 
Judges sitting on the Original Side to dispose of matters involving lakhs of 
rupees. When I hear Original Side appeals, and when I see the preparation 
and the presentation of arguments, I know, having been at the Bar, to what 
extent all that is due to the hard, persevering and unrecognised labours of the 
solicitors, and let me take the opportunity of recognising their merit which is 
often not acknowledged. - 


Finally, and this is also an important factor, I have been very fortunate in 
~ having a wonderful staff from the highest to the lowest member of that staff. 
I have received devoted and uncomplaining services, and if you only knew how 
hard and laborious administrative work sometimes is, you will realise that that 
work would never have been successfully done if I had not the assistance, apart 
from my colleagues who helped me in the administrative work, of the wonderful 
staff which this High Court possesses. i 


Now, what has this High Court achieved? I think, frst and foremost, in 
these last eleven years we have succeeded in establishing a very important prin- 
T and that principle is that the Executive should have no influence over 
the Judiciary, and should not interfere with the Judiciary. I assure you, it was 
a long struggle, sometimes acrimonious, but I must say this of our present 
Government—-and I think my colleagues will agree with me—that as far as 
Bombay is concerned, we can proudly say to-day that there is absolutely no 
attempt on the.part of the Executive to interfere with the Judiciary. The 
principle of the independence of the Judiciary is finally established. 


The second achievement of the High Court, of which I am particularly proud, 
is the confidence that the common man has in this Court. I am not ashamed to 
confess that we have shown sympathy for the worker, for the minor, for 
the widow; that we have set our face against the tax-evader; and that we have 
tried to uphold social legislation. I may be told that a Judge should have no 
bias, and that he should decide according to law. That is perfectly true. We 
have taken our oath, and I hope we are true to our oath. Ultimately, whatever 
sympathy we may show, the decision must be according to law and not accord- 
ing to sympathy. We also realise that it it is for the Legislature to lay down 
the policy, and it is for the Judges to interpret that policy. But the outlook 
and the approach of the Judge must, to a large extent, help him to mould the 
law by interpreting it in one way or the other. A very great American Judge— 
one of the greatest Judges, Mr. Justice Holmes—always used to say that in 
most cases he could decide a case either way and it was a matter of balance. 
He says that it was there that the inarticulate major premise of the Judge came 
in; it was there that the bias of the Judge expressed itself. Because, however 
much a Judge may try to be objective, he is human, and his ontlook and his 
approach cannot be eliminated from the consideration of the matter before 
him. Another well-known American writer Cardoza said that in the long ron 
the guarantee of justice depends upon the_personality of the Judge. He did 
not mean ‘personality’ in the sense of whether the Judge was good-humoured, 
or lost his temper or quarrelled with the Bar. The Judge’s personality is his 
upbringing, his outlook, everything that went to make of him a man. I do 
believe that to a large extent a Ju must be isolated. But I refuse to believe 
that a Judge must so cut himself off from society that he should not know what 
is happening around him, and, again to quote Mr. Justice Holmes, a Judge 
should always be conscious of ‘the felt necessities of the time’. What are ‘the 
felt necessities’ of our time? We want to remove social and economic inequa- 
lity; we wish to progress; we wish to have reform; we wish to make our country 
a great country. I feel a Judge would be unworthy of being a Judge if, sitting 
on the Bench, he was not conscious of these ‘felt necessities’ of our time. 
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Very few people in the world have received at all stages of their lives such 
kindness as I have received. No person deserves such kindness, and it would 
be sheer vanity on my part to suggest that this kindness was due to any merit 
or virtue in me. I remember, when I assumed the office as Chief Justice in 
1947, I offered one prayer to God. I said to God, “I am inheriting a great 
High Court, with great traditions, and with a great reputation. Allow me this, 
that when I hand over my Chief Justiceship to my successor, I shall leave the 
High Court with the same traditions and the same reputation.’’ It is not for 
me to say whether my prayer has been answered.. 


I must now say farewell. As I came to this Court to-day, as I walked down 
the corridor to my chamber, as I changed into my Court clothes, as I heard 
arguments of counsel, as I delivered my last judgment, and as I sat and hade, 
tea with my colleagues who with me constitute a very happy family, I said to 
myself, ‘‘Alas, it is for the last time!’’ But allow me to say this to you, that 
wherever I may be, whether it is in Washington or in any other part of the 
world, this High Court will always be in my mind. I shall always be watching 
with anxious interest this High Court discharging its noble mission of doing 
justice between man and man, and between man and the State. i 


GLEANINGS. 


Assauut BY Doa 


Tm case of Plunkett v. Matchell, [1958] Orim. L. R. 252, raised some points 
which are both interesting and unusual. A watchman challenged a trespasser 
on a building site, and during the argument which ensued the trespasser slip- 
ped and fell to the ground, whereupon the watchman’s dog, which had been 
trained to protect ite master and had been brought into action when the tres- 
passer at first failed to stop, gripped the treapasser’s wrist and damaged his 
clothing. It was admitted that there had been an assault if the watchman was 
unable to prove self-defence. The South-Western Magistrates’ Court decided 
that the watchman’s plea of self-defence would fail as the use of the dog was 
more than was reasonable in the circumstances. In order to succeed with such 
a defence it must be shown that no more force was used than was necessary, 
and this the watchman was unable to do.—8 J. 


No MUTUAL AGREEMENT To NEPARATE 


Tas question whether or not parties to a divorce suit have agreed mutually 
to separate is one which is frequently difficult of determination and reference 
may be made to Bosley v. Bosley (The Times, 19th March) as an example of a 
case of this nature. The Court of Appeal (Hodson, Morris and Pearce, L.JJ.) 
reversed a decision of Mr. Commissioner Bush-James, Q.C., who had granted 
a husband’s petition for divorce on grounds of his wife’s desertion and dis- 
missed the wife's cross-prayer on the same ground. At the time of the mar- 
riage the husband was a widower and the wife a widow, the latter being in 
receipt of two pensions, which ceased on her remarriage. Some eight months 
after the marriage the wife left the husband and the parties entered into an 
agreement by which the husband undertook to pay the wife the amount of the 
pensions. Shortly afterwards the wife offered to return to the, husband but 
the husband refused the offer. 

Hudson, L.J., stated that according to the evidence the parting was by mutual 
consent. The husband recognised that the wife had lost her pension on mar- 
riage and i rasta it as a matter of honour that on separation he should put 
that right. It was with that object that a document had been drawn up and 
signed by the husband before the parting although it bore a date sòme two 
months later. This document, was an agreement for maintenance and was not 
on the face of it an agreement to live apart. The learned commissioner had 
found that the wife’s offer to return was genuine and on that evidence the 
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only answer was that from the date of that offer the husband, by his refusal, 
was in desertion. 

It had been suggested that there might be a difficulty in finding the husband 
to be the deserter because the original parting had appeared to be consensual, 
and the Court had been referred to Pardy v. Pardy [161 L.T. Rep. 210; (1989) 
P, 288], There, however, there had been a deed of separation, which pre- 
sumably contained the term common in those deeds that the parties were 
covenanting to live apart during their joint lives, so that the husband when 
sued for divorce could say that there was no desertion because there had been 
an agreement to live apart. That case and similar authorities had no applica- 
tion to the present case, where there was at most an agreement to part for an 
indefinite period. That agreement could not be construed as carrying with it 
an undertaking or promise to live apart for any definite period at all, and, if 
it could not be so construed, the wife was not in breach of any agreament when 
she asked the husband to have her back; and his refusal to do so constituted 
desertion. Pearce, L.J., found nothing in the maintenance agreement to make 
it referable only to separation by mutual consent, for it did not purport to 
regulate the matrimonial position of the parties but only their financial posi- 
tion, and, although it was a by-product of the deciaion to separate, it was 
equally apt to be a by-product of desertion, Morris, L.J., entertained some 
doubts as regards the position, for it seemed to him that the wife proceeded on 
the basis that the partmg was by agreement and on the basis of the consensual 
and financial agreament that had been made. The other members of the Court 
had, however, taken a different view and his Lordship said he was only expreas- 
ing his doubts.—L.T. 


OBSCENE PuBLIGATIONS 


THe Report of the Select Committee on Obscene Publications, which has 
recently been published, contains some useful suggestions. This is due in no 
small measure to the practical considerations which the committee has borne 
in mind. Thus, while appreciating the desirability of removing uncertainty in 
the law, its members have been conscious that any amendmant of the law relat- 
Ing to obscene publications is liable to be controversial To attempt too much 
might well give rise to fears that the law would be unduly relaxed in ways 
that were unintended and unforeseen; and those fears might well jeopardise 
the enactment of even a modest measure of necessary improvement if it were 
associated with other more radical provisions. It will be recalled th&kt the com- 
mittee was set up last year, on November 19, after the second reading of the 
Obacene Publications Bill. 

One of the most difficult tasks in this matter is the formulation of a satis- 
factory definition of ‘‘obscene.’’ The committee recalls the test laid down by 
Cockburn C.J., in Reg. v. Hicklin (1868, 18 L. T. Rep. 395; L. R. 8 Q. B. 
360), namely ‘‘whether the tendency of the matter charged as obscenity is to 
deprave and corrupt those whose minds are open to such immoral influences, 
and into whose hands a publication of this sort might falL’’ The committee 
favours the retention of the opening words but is of opinion that the remainder 
of the test should be interpreted in light of Stable J.’s charge to the jury in 
Reg. v. Martin Seoker Warburg, Limited, ([1954] 2 All B. R. 683), as regards 
those whose possible corruption is envisaged. ‘‘Are we to take our literary 
standards,’’ his Lordship asked, ‘‘as bemg the level of something that is suit- 
able for the decently brought up young female aged 141 Or do we go even 
further back than that and are we to be reduced to the sort of books that one 
reads as a child in the nursery? The answer to that is: Of course not. A 
mass of literature, great literature, from many angle, is wholly unsuitable for 
reading by the adolescent, but that does not mean that the publisher is guilty 
of a criminal offence for making those worka available to the general publie.” 
The Bill provided in substance that any matter should be deemed to be obscens 
for the purpose of the Act, the Obscene Publications Act, 1857, or any other 
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enactment, if its dominant effect was such as to be reasonably likely to deprave 
and corrupt persons to or among whom it was intended to be distributed, cir- 
culated or offered for sale. The committee prefers ‘‘likely’’ to ‘‘intanded,’’ 
since the latter is regarded as calculated to place an unreasonable burden on 
the prosecution and to afford a technical defence in circumstances which would 
not be proper. At the same time the committee indicates that it has no desire 
to rule out any other draft which would give statutory affect to Stable, J.s 
charge to the jury. 

The committee would concede to the author a right to be heard in any pro- 
ceedings where he is not himself a party, and does not consider that such an 
innovation would be incapable of being made by a suitable formula, In the 


case of a criminal prosecution where an author is not already charged, he*. 


should be given a right to be heard, provided that the defence has no objection. 
On the other hand, the committee rejects the proposal that an offence should 
only be committed by an author if he wilfully and knowingly composes a work 
which to his knowledge is obscene, since this is not regarded as a suitable con- 
text for introducing an exception to the general principle that a person must 
be presumed to intend the natural consequences of his act. It is also of opi- 
nion that a defence similar to that now available under the Children and Young 
Persons (Harmful Publications) Act, 1955, should be open to booksellers— 
namely, that they have not examined the contents of a work and have no reason- 
able cause to suspect that the intended Act applied to it, the onus as regards 
the last point being on the defendant. The ground for this proposal is that it 
is unreasonable to expect that a bookseller or proprietor of a lending library 
should read from cover to cover all that he displays. It is thought that the 
consent of the Director of Public Prosecutions should be required for the ini- 
tiation of proceedings, and suggestions are made for overcoming the present 
difficulties occasioned by the necessity of obtaining evidence of sale and the 
inability of trial Court to make an order for the destruction of obscene material. 
The adoption of these and other po cde made by the committee should go 
far towards the. production of an effective measure to put an end to recognised 
evilg without imposing unreasonable fetters either upon authors or the reading 
public.—L.T. 





PRESUMPTION OF SUCORBSIVE DRATEHR 


THe harsh working of English law with regard to the presumption of death, 
where two Sr more persons die together, is signally illustrated by the recent de- 
cision of Danckwerts, J., in Be Beare, Barclays Bank, Lid. v. Beare. A husband 
and wife were killed in a car crash and they were both dead when they were 
found in a ditch some hours later. Under s. 184 of the Law of Property Act, 
1925, there is a presumption that, when two persons die together, the death 
takes place in order of seniority, and the younger is deemed to survive, and 
therefore succeeds to the property under a will or intestacy. The husband in 
this case was a few months older than the wife, and by his will he had left 
her all his estate and appointed her executrix. The wife left no will and there 
were four infant children. If the presumption applied, double death duties 
would be payable, and the infants’ inheritance would be greatly reduced. An 
attempt was made by medical evidence to rebut the presumption and to prove 
that the woman had died a fraction of time before the man. The cause of 
death in both cases was asphyxia, due to the inhalation of mud in the ditch; 
but a doctor testified that the man—but not the woman—had been rendered 
unconscious by a blow on the brain, and was unlikely to have struggled for 
breath and so to have used up the available oxygen in his lungs as rapidly as 
a normal struggling person. It was likely therefore that the wife who was 
conscious died before him. The learned Judge, however, found that the evi- 
dence was insuficient to rebat the legal presumption, and so double death 
duties will be payable. The rule on the Continent about commorientes—aa it 
is called—is differant; and, it is submitted, more humane. It is that death in 
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such cases is simultaneous, The question came before an English Court during 
the last war in connection with the succeasion to a mother and daughter, Ger- 
man refugees, who were killed together in London durmg an air raid. Was 
the succession and liability to estate duty to be determined by English law, 
the lex fori, as a matter of administration, or by the German law of the domi- 
cile of the deceased? ‘The Court there held that the German rule applied (Re 
Qohn [1945] Ch. 5). At one time the English rule may not have involved 
hardship; but today, with the heavy death duties, it is calculated, as im the 
present case, to produce a result which is harsh. Is it not time that the rule 
as to presumption should be reconsidered t—L./. 


Soniorron’s PERSONAL LIABILITY ror Costs 


Te basis of the Court’s jurisdiction to make solicitors personally lable for 
costs, as explamed in Myers v. Elman, ([1940] A.C. 282, and quoted by Sachs, d., 
in Edwards v. Edwards (The Times, March 28, 1958), is the duty of sol- 
citors as officers of the Supreme Court to conduct litigation with due propriety. 
The conduct complained of, Sachs, J., said, must be such as to involve a failure 
on the part of the solicitor concerned to promote the cause of justice. The 
purpose was not to punish but to protect a completely innocent party. The 
mere fact that the litigation failed or that there was an error of judgment or 
mere negligence was not sufiicient; there must be something which amounted 
to a serious dereliction of duty and which was gross. Hdwards v. Edwards 
was the first case in which such an order was asked for against solicitors act- 
ing for a person who had been granted a civil aid certificate, and Sachs, J. 
came to the conclusion that, having regard to the words of the Legal Aid and 
Advice Act, 1949, the fact that the solicitors were acting for a person under 
a civil aid certificate ought not to affect the position. The solicitor in question 
was acting for a client in proceedings based on wilful neglect to maintam, 
under the procedure provided in s. 28 of the Matrimonial Causes Act, 1950, 
and the solicitor had not followed the usual practice of first asking the hus- 
band’s solicitors to supply information, which, if it had been supplied, would 
have made it difficult to take the view that the proceedings would be suc 
As there was no previous authority on this, his Lordship was not prepared to 
hold that the solicitor’s conduct at that stage was such as to require him to 
be personally lable for the whole of the costs. After discovery, however, it 
was clear that the wife’s case must fail. That was in May, 1957, and counsel 
was not asked to advise until a date shortly before the hearing. Time was sgo 
short that his advice was m the nature of a snap opinion, and Sachs, J., held 
that the fact that counsel advised favourably could not produce any cover for 
the past. Sachs, J., held that the solicitor for the wife, who had insisted on 
carrying on the case and informing the legal aid committee that he had a good 
case notwithstanding that the husband’s solicitora had written to the area 
committee that the application was bound to fail, would have to indemnify the 
husband for his costs since August 1, 1957.—S_J. 


SMOKING AND CANOER 

Tas ingenuity of litigants and their legal advisers apparently knows no end. 
We were intrigued to read that an American woman is claiming very substan- 
tial damages from two tobacco manufacturers on the ground that her husband 
died of lung cancer which he allegedly contracted as a result of smoking their 
cigarettes and tobacco. The claim was laid in negligence in that the manufac- 
turers did not give warning of the danger of using their goods and also in 
contract for breach of implied warranty of wholesomeness. It is not our place 
to guess whether this action in New Orleans will be successful, but it is inte- 


resting to consider whether a plaintiff in similarecircumstances in this country ~ 


would be able to recover. So far as negligence is concerned, it is difficult to 
see how the claim could succeed, ag in order to show that the manufacturers 
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were in breach of their duty to take care it would be necessary to prove that 
smoking was the cause of the disease and of the death of the plaintiff’s hus- 
band. At the present time and state of medical knowledge this requirement 
would surely defeat a claim founded upon the Sale of Goods Act, 1893. 
Even if it could be proved that the death was caused by smoking cigarettes, 
there would seem to Be little doubt that, in the case of negligence, a claim for 
damages could be successfully resisted by the defence of volentis non fit 
injurta.s J. . | 


RECOGNITION OF MoHAMEDAN DIVORCA 


In El-Riyami v. EL Riyams (1958), The Times, April 1, Mr. Commissioner * 
Lately, Q.C., was asked to make a declaration in favour of the wife to effect 
that her marriage, which took place in a London register ‘office, had been valid- 
ly dissolved by a Mohamedan divorce. Under Mohamedan law, the personal 
law of the husband, the only form of divorce available is for the husband to 
divorce the wife and in this case the husband had complied with his wife’s 
wishes and with the requirements of Mohamedan law by saying ‘“‘I divorce 
you’’ three times in the- presence of a registrar. His lordship was in any case 
inclined to the view that this divorce should be recognised and upheld, as it 
was validly granted in the Court of the domicile of the parties (see Le Mesurisr 
v. Le Mesurier, [1895] A.C. 517), but his opinion was confirmed by the deci- 
sion of Mr. Commissioner Grazebook, Q.C., in Yousef v. Yousef, (1957) The 
Times, August 1, where the Court declared that a divorcee which had been 
validly granted according to Mohamedan law by the Charit Primary Court in 
Cairo should be recognised by the Courts of this country. In Yousef v. Yousef 
the earlier decision of Barnard J., in Maher v. Maher, [1951] P. 342, had been 
distinguished on the facta —sS.J. z E 


ARBITRATION 


Is an arbitrator has drawn an inference of fact from the facts before him, it 
is not open to the Court on a special case to disregard the fact inferred by the 
arbitrator and substitute for it a faot which the Court would infer; but, if some 
fact ought to have been found which has not been found but which the Court 
ean see from the facts found must be inferred, the Court has power 
to draw spch an inference: so held by the Court of Appeal (Lord God- 
dard, C.J., Parker L.J., and Lloyd-Jacob, J.) in Uniwersal Cargo Carriers 
Corporation v. Citati, ({1958] 2 All E.R. 563), following Williams v. Manus- 
salian Freres, (1923, 17 Ll. L. Rep. 72). | 

In London Export Corporation, Iamited v. Jubilee Coffee Roasting Company, 
Limited ([1958] 1 AH E.R. 494) the defendant buyers under a contract for the 
purchase and sale of a quantity of groundnuts appealed to the Court against a 
decision of the appellate board of a trade association in favour of the sellers 
on the ground that the umpire, whose award was upheld, had been invited to 
stay behind at the conclusion of the hearing and to give evidence in the buyers’ 
absence. It appeared that the board asked the umpire whether the evidence 
and contentions put forward on appeal differed from those put before him, and 
that he replied in the negative and volunteered information as to the view he 
had taken on the issue argued by the parties. There was no question of moral 
opprobrium attaching either to the umpire or the board, and the procedure 
which had been adopted was in accordance with a long-standing practice. 
Nevertheless, Diplock, J., allowed the appeal and ordered the matter to be deter- 
mined by a appeal board differently constituted. A custom or trade prac- 
tice might, he observed, be excluded not only by an express term of the contract 

but by necessary implication from those terms and here the association’s rules, 
` which were incorporated in the contract, precluded the umpire’s being a mem- 
ber of the board of appeal and provided that he should have no voice in the 
selection of ita members. Had the practice been covered by an express term in 
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the contract, the question would have been different; in that case the Court r 
would not have set aside the award except on grounds of publie policy, which 

might include violation of the rules of natural justice. This decision was upheld 5 
by the Court of Appeal ([1958] 2 All ER. 411).—ZL.T. 


REVIEWS. 


Potter’s Historical Introduction to English Law and Its Institutions. Fourth 
Edition: By A. K. R. Kmawry, PH.D., 1m. Lonpon: Sweet & Maxwell 
: ao 2 & 8, Chancery Lane. 1958. Roy. 8vo. Pages xxx +- 675. Price: 


THs learned author has brought this excellent work up-to-date without alter- 
ing its fundamental character. He has considerably rewritten several passages 
dealing with Forms of Action, Jury trial and the Year Books. He has also 
added earlier history of remedies in contract, of the later side of the Chan- 
cery, Borough Courts, and of Negotiable Instrumenta. There is a useful 
Appendix-B on the Law of Persons. In this edition the eminent author has 
concisely made his own contribution and has deleted a good many passages 
In the light of recent research, and has framed a deal of history of 
Equity. Considerable pains have been taken to verify Year-Book references, 
and a new Table of Year-Book Cases has been given. ` Unnecessary altera- 


~ 


tions of the text have been avoided. On the whole this edition is a unique 
publication and must find its place in law libraries to help those who are in- 
terested in knowing the development of English Law. ` 


Elements of Equity with Trusts & Specific Relief. By ARUN B. ZOG, B.A., LLB. 
ALLAHABAD: Ram ‘Narain Lal, Law Publishers. 1958. Crown 8vo. Pages 
vI-}-862. Price: Re. 4. e 
Eigurry is a fascinating branch of jurisprudence. The subject is very vast 

and complicated. The exposition of the subject within a small compass gene- 
rally meets the requirements of the students. This book is intended to fatili- 
tate the task of students preparing for law examinations. It sets out the funda- 
mental principles of Equity, Trusts, and Specific Relief in a clear and a com- 
prebensible manner. The book has been divided into three parts, namely, Equity, 
Trusts and Specific Relief. The first part deals with the growth of Equity, the 
maxims of Equity, and other equitable doctrines; the second with vamous kinds 
of Trusts; the third with Specific Relief. This edition has been substantially 
enlarged and revised. Further it deals with married women, infants, guard- 
jans, administration of asseta, and equitable assignment. Students of law will 
ae this book very serviceable for the purpose of studying this complicated 
subject. 


Law Relatwng to Industrial Disputes. By N. BARWELL, M.C., M.A, BAR-AT-LAW 
and §. 8. KAR, M.A., B.L., Advocate, Calcutta High Court. Bompay: Orient 
Longmans Private Lid., Nicol Road, Ballard Estate. 1958. Demi 8vo. 
Pages x-+-164. Price: Ra. 7. ` 
Tes economic depression following the last World War made it imperativ 

that some speedy method for settlement of disputes between the workers and 

man ent of industries was esential. The Industrial Disputes Act was, 
erelo. enacted to meet with such a contingency. It’s object was to make 
provision for the investigation and settlement of the industrial disputes. It 
has been amended several times in the course of the last ten years. The learned 
authors have separately dealt with each one of the amending Acts. They have 
earefully explained the provisions of the main Act and referred to all deci- 
gions bearing on each of the sections. AI the amending Acts have also been 
exhaustively dealt with. Those who have to deal with industrial disputes will 


find this book of much assistance. 
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The Gift Taz Act. By T. A. RamoHANDRAN, B.A, B.L, and Mrs, T. A. Ram- 
CHANDRAN, B.A., LL.B, Mapras: Company Law Institute of India Private 
ae 21, Thyagaraja Road. 1958. Royal 8vo. Pages xv-+-xx1v-+-200. Price: 

T i ; 


Tex Gift Tax Act received the assent of the President on May 15, 1958, but 
° it is deemed to have come into operation from April 1, 1957. Gift of all pro- 
perty sartuate in India are therefore taxable. Gifts made under a will or in 
contemplation of death have been excluded as they are subject to estate duty. 
In the Introduction the learned authors give a brief resume of the provisions 
of the Act. The various sections of the Act have been fully explained in the 
light of decisions of Indian, English, American and Australian Courts which 
have a bearing on them. The rules relating to the Act have been incorporated 
in the commentary. The book will be fonnd useful to those who have to bear 
the burden of the Gift Tax Act. 


«a 
. 


Police Investigation and Prosecution. By L. S. SASTRI, B.A. B.L. ALLAHABAD: 
Ram Narain Lal. 1958. Royal 8vo. Pages 131. Price: Ra. 5. 


THIS is one more treatise on Police Investigation. The subject is divided 
into eighteen’ chapters dealing with different topics of investigation. The 
method of treatment of various topics by the learned author is quite different 
from the treatment hitherto followed by other writers on the subject, and we 
are sure that this new method will be found interesting and useful. All topies 
which the police have to take into consideration durmg investigation of offences 
are carefully considered. The book will be helpful to poate. officers and others 
‘who are engaged in investing various offences. 





The Law of Arbitration. By SHampuu DAYAL SINGH, M.A., LL.B. and VISHNU 
DAYAL SINGH, M.A, LLB. ALLAHABAD: Ram Narain Dal. 1958. 4th Edi- 
tion. Royal 8vo. Pages xn-+-587. Price: Ra. 12. | 


We favourably reviewed the first edition of this book in XLIII Bom. L.R.J. 
p. 72, and we are glad to.welcome-the present enlarged edition which makes 
the work more exhaustive. A very large portion of this edition has been re- 
written and the case law has been carefully discussed and brought up to date. 
„The learned author has successfully endeavoured to make this edition more 
“complete in every respect. Those who have to do anything with arbitration 
will surely find this edition extremely useful. 


Specific Relief Act. By M. C. Sarkar, Subordinate Judge, Bengal. Ninth 
Edition by Durga Das BASU, M.A, BL. Canourta: N. C. Sarkar & Sons 
(Private) Ltd; 1/0, College Square. 1958. Royal 8vo. Pages 
Price: Rs. 14. 


Wa welcome the ninth edition of this very useful work. In the present 
edition the principles are presented with great clarification, and are illus- 
trated by reported cases. At several places the matter has been rearranged 
and recast to make it more systematic. The case law has- been scrupulously 
brought down to date. This edition further enhances its utility to the pro- 
fession by the exceptionally careful manner in which it has been edited. 





A Text-Book of Mahomedan Law. By YUDHISHTHIRA, B.A., LL.B. ALLAHABAD: 
Ram Narain Lal, Law Publishers. 1958. Crown 8vo. . Pages xxn-4-594. 
Price Ra. 5. 

THs book presenta the principles of the Mahomedan Law in a clear and lucid, 
style. It is mainly designed for the students of. law. At the end of 
each-chapter the learned author has given a point-wise summary of the prin- 
ciples discussed. Students will find this very helpful in mastering the whole 
subject. i . - 
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p i ESTATE DUTY AND THE NATURE OF A MITAKSHARA 
COPARCENER’S INTEREST. s 

Tue Estate Duty Act, 1953, (Act XXXTV of 1953) was drawn in such a way 
as to prevent a member of a Mitakshara joint family from exercising his un- 
doubted right of merging his self-acquired properties in the joint family estate 
shortly before his death, with the effect that at his death he owned absolutely 
nothing whatever, so that nothing passed by reason of his death, and no estate 
duty would be exigible out of his estate in the hands of his heirs. Care was 
taken that this way of escape should be blocked by the following enacted provi- 
Gons :— 

1. Payment of duty is to be made by the manager." 

2. The coparcenary interest is assessable to duty,= unless the coparcener 
was under 18, but his father or other male ascendant was a coparcener of the 
same family at the time of his death.? 

3. Property in which the deceased had an interest ceasing on the death of 
the deceased should be deemed to pass on the deceased’s death to the extent to 
which a benefit accrues or arises by the cesser of such interest;*+ and the value 
of the benefit accruing or arising from the cesser of a coparcenary interest in 
any joint family property governed by the Mitakshara school of Hindu law 
which ceases on the death of a member thereof should be the principal value 
of his share in the joint family property which would have been allotted to 
the deceased had there been a partition immediately before his death.© The 
fictional partition immediately prior to the death was thopght to have the 
effect of creating an identifiable proportion of a net estafé which could be 
taxed, because it was thought unreasonable and impolitic that the Mitakshara 
co-parcener should be able to shield behind the qualifications upon his owner- 
ship and the theory of survivorship, in such a way as to prevent the State from 
sharing in his goods at his death. It was thought that if two people owned 
large properties it was wrong that nothing should pass to the State by way of 
estate duty on the death of the first of them to die, just because they were joint 
at Mitakshara law, whereas if they had separated a week before his death the 
separateness of the property would, it was believed, have proved no obstacle 
to the assessment to estate duty, since the ‘‘passing’’ of the property on his 
death could be assumed. This assumption, as we shall see, may in a sense be 
fallacious. Nevertheless the problem presented by the coparcaner other than 
a sole coparcener Was solved by the Estate Duty Act with every appearance of 
BUCCERS. 

The Privy Council has recently dealt with a most interesting case from Ceylon 
which was principally concerned with the nature of the coparcener ’g rights, and 
in particular with the question whether on a coparcener’s death anything passes 
or may be deemed to pass within the meaning of the Ceylon Estate Duty 
Ordinance, No. 8 of 1919. In a connected appeal their Lordships dealt with 
the question whether a sole surviving coparcener’s estate was liable to estate 

1 Section 12 (444). 4 This is the fundamental pattern adopted 

2 Section 7 tz), which, as a perusal of this ins. 7 (1), but it would be useless without what 
Note will reveal, is enacting and not declara- ee ata a 


a Section 7 (3), 


F 
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ae when he died after the coming into force of the Ceylon Estate Duty 
~ Ordinances No. 1 of 1988, by which it was provided (in the new sg. 73) that 


‘. “where a member of a Hindu undivided family dies no estate duty shall be payable 
om any property proved to the satisfaction of the Commissioner to be the joint property 
of that Hindu undivided family”. 


The two appeals, Privy Council Appeals Nos. 16 and 17 of 1955 respectively, 
were between the same parties, Attorney-General of Ceylon v. Ar. Arunachalam 
Chettsar,©* and were heard by five members of the Judicial Committee, namel 

Viscount Simonds (who delivered the judgments on July 10, 1957), Lord Rei 

Lord Cohen, Lord Somervell of Harrow and Mr. L. M. D. de Silva. They 
should be of great interest in India, notwithstanding that they are concerned 
with Ceylon law and the Privy Council no longer has jurisdiction over Indian 
Courts, because the family in question was the same family whose disputes came 
to the Federal Court in the celebrated case of Umayal Achi v. Lakshmi Achi? 
our leading case on the Hindu Women’s Rights to Property Act, 1987. In a 
sie Privy Council Appeal No. 17 of 1955 is a sequel to that Federal Court 

on, 

The cases have other aspecte of interest besides the purely Hindu law point, 
with which we are concerned in this article. The case is an authority for two pro- 
positions in Private International Law which we need not discuss in detail here. 
Firstly, when the foreign law to be applied is a system of law which is within 
the judicial knowledge of the appellate Court, but was a matter of fact in the 
trial Court, the appellate Court will not investigate the question, what is the 
law to be applied, as if it were a problem of law, but will confine itself to investi- 
gating the evidence recorded in the trial Court, together with any submissions 
on the law admitted by agreement of the parties in the trial Court or lower 
appellate Court. This is so when the country where that system of law applies 
is not at the time of the final appeal within the jurisdiction of the ap te 
Court, even though at the time of the trial it was within that appellate Court’s 
Jurisdiction. It was a very odd situation, and very trying for counsel arguing 
the gase, to find that their Lordships were precluded from perusing any legal 
material other than that proved by the expert witnesses examined below or added 
with the agreement of both sides. ə second proposition is that where 
a Government claim estate duty from administrators of the estate of a deceased 
person who died domiciled abroad, the question whether or not that person’s 
ownership was such that anything ‘‘passed” or should be deemed to pass on 
his death tust be settled by reference to the law of his domicile, and not to the 
law of the situation of the immovable property which forms a part of the estate 
in question. This case is thus a companion case for the interesting and ano- 
malous case of O. 8. Nataraja Pula v, C. N. Subbaraya Chettiar,’ criticized in 
58 Bombay Law Reporter (Journal) pp. 33 and following. 

The facts of the case were simple. A coparcenary consisted of a father, 
Arunachalam, the senior, here called ‘‘the father’, and his son, 
the junior, called ‘‘the son’’. The joint family included, besides these copar- 
eeners, the father’s step-mother, and one wife, three daughters and his daugh- 
ter-in-law. His wife was Lakshmi Achi, and his daughter-in-law Umayal Achi. 
The co-parcenary owned several businesses, two of which operated in Ceylon, and 
owned various properties in Ceylon, movable and immovable. In 1934 the son 
died, and in 1988 the father died. After his son’s death the father had mar- 
ried Natchiar Achi and by her had a daughter. After the father died (it was 
held, substantially intestate), the revenue authorities in Ceylon claimed from 
the receivers of the father’s estate (they were appointed in the litigation which 
culminated in the Federal Court case) large sums in respect firstly of the son’s 
le which it was claimed had passed to the father by survivorship, and 

of Hn the father’s estate which it was claimed was not joint: property 
of a du undivided family so as to be exempted under the Ordinance of 


957) A O. 518. 7 (1949) L. R. 771. A. 83, s. o. 52 Bom. L. 
945] A. LR. F. C. 265. , R. 474, s. o. (1950) 1 M. L. J. 172. 
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1938. The Crown admitted that the father and ` gon were ‘joint members ot a 
Hindu undivided family until the son’s death. - 
As ‘the son’s estate it was more than doubtfal whether the 

of the father’s estate were the proper persons to be made liable for estate duty, 
assuming that it were exigible;: but they paid under protest and brought an 
action in the District Court of Colombo for the recovery of the amount with 
interest. There they won, and the Crown appealed; in the Supreme Court they 
won again; and the Crown obtained leave to appeal to the Privy Councsi. In 


the father’s case the receivers were unsuccessful in the District Court, but - 


their appeal to the Supreme Court of Ceylon was successful, and once again 
the Crown appealed to the Privy Council. In the Privy Council it was not 
urged with much vigour that there was a concurrent finding of fact in the 
respondents’ favour in the gon’s case, though under Bibhabati v. Ramendra 
Narayan? that might have been urged; and their Lordships did not hesitate 
to review the evidence of the ‘witnesses, to examine the cases to which 
they referred, and to refer to e textbooks which were cited by those wit- 
nesses. As mentioned above, a EN and helpful Indian cases and even certain 
Privy Council decisions were ruled inadmissible in argument. After learned 
counsel for the'appellanta had made vigorous attempts to upset the judgment 
of the Supreme Gan of Ceylon (Gratiaen and Gunakan JJ.) the Privy 
Couneil decided to advise Her Majesty to dismiss both appests the appellants 
paying the costs in both. 

In his judgment in the son’s case Viscount Simonds first’ sath out the statutory 
provisions which had to be considered, the crucial sections of the Ordinance of 


1919 saat the following :— 

“2. (2) For the purposes of this Ordinance:— 

(a) A taan dal toa) dain eaten Dana iara Al to haa eee 
an estate or interest therein or such general power as would, tf he were swi juris, enable 
him to dispose of the property;.. 

7. In the case of every person dying after the commencement of this Ordinanoe, 
there shall, save as hereinafter expreæaly provided, be levied and paid, upon the valje of 
ail opty genien Gr not settled, which pasada oni ie; deall OL auci persat A duty called 
‘estate. duty’, at the graduated rates set forth in the schedule.. 

8. (ay Pionai oariad on the denih: ol the- decoased dhal Da dasna o actus 
the property following, that is to say:— ... 

(a) Property of which the deceased was at the time of his death competent to 


sme 


(b) Property in which the deceased.or any other person had an interest ceasing 
on the death of the deceased to the.extent to which a benefit accrues or arises by the 
cesser of such interest.. ; 

247; (6) The value of the benefit accruing or arising from the comer of an interest 
ceasing on the death of the deceased shall—. 

m (a) It tho interest extended to.the whole income of the property, be the value 
of .that property; and 

(b) If the interest extended to lom than the whole income of the property, be 
puch proportion: ol ithe, value of tia property na corresponds to tae peopordou of ihe 
income which pases on the cesser of the interest.” 

The appellant claimed that if duty was not exigible under:s. 7 it was exigible 
under s. 8(1)(a) or (b). Lord Simonds said (p. 534): 

“It became necessary, therefore, to determine with as much precision as the subject- 
matter permitted, what was the nature of the son’s interest in the property in Ceylon of 
the Hindu undivided family of which he and the father were coparceners. This was 
a question of fact for the courts of Ceylon and is today a question of fact for their 
Lordships also, notwithstanding that frequent reference was made to decisions of this 
Board given at a time when Hindu law was within their cognizance.” 

At this point we should interpose to suggest that ‘‘Hindu law in India” was 
the phrase which would have been more appropriate, since Hindu law is within 
8 f1474.LR.7,0,19 © 
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the aa knowledge of their Lordships’ Board, so long as appeals on such a 


PN may come to them from Malaya or Kenya or elsewhere within the Common- 


we 


efore proceeding further to quote from the very skilful judgment of the 
Privy Council it =a be desirable to set out as briefly as possible the manner 
in which the learned counsel for the appellant could have attempted to show 
that duty was payable on the son’s and on the father’s estates. As we shall 
see this method of attack did not suggest itself to them, and probably for that 
reason the judgment of the Supreme Court was left undisturbed. The Mitak- 
shara is chiefly credited with having set up the present coparcenary tenure 
in India, excluding Bengal and Assam. It is well known that Bengalis and 

Assamese on the whole are governed by the Dayabhaga system, which j 
the members of a.coparcenary to be owners of defined shares, though it allows 
the manager to bind the undivided estate for various legitimate purposes such 
as the facilitating of the maintenance of those persons who, though not owning 
shares in the property are entitled to be maintained out of it. It is now 
universally admitted that Jimutavahana’s system as laid out in the Daya- 
bhaga was virtually the anci system of the early Aryan inhabitants of 
Northern India, and that the Mitakshara system, which denies the existance 
of fixed shares, was indebted for its form to the influence of Dravidians and 
other autochthonous peoples. The essential differance between the two systems 
is more widely known than understood. It is evident from an examination 
of the earlier commentaries, and the smrittis themselves, that formerly all pro- . 
perty was owned by males, with the exception of sitridkana, which was a more 
or leas technical conception depending upon the school of law dealing with 

the matter. A man’s property devolved on his heirs when he died, became an 
outeaste, or finally abandoned the world in sammyasa. This property was not 
merely his self- acquired property, for there was no such thing,® but was his 
share in the joint family property which he and those who were unseparated 
from him owned in particular shares. The amsa or share descended in just 
the same manner whether he was joint or separate at his death, ete., with this 
easefitial and vital exception, according to the Mitakshara itself, 10 that the 
widow, daughter, daughter’s son and so on could only inherit the ‘share if the 
propositus died separate and unreunited. This was the brilliant and highly 
practical manner in which Vijnanesvara reconciled those smriti texts which 
placed the brothers first, and those which placed the widow first in the line 
of heirs toa sonleas man. The essential feature of the Mitakshara doctrine is 
that it achieved two purposes, (i) the exclusion of the widow where the pro- 
perty was being worked and enjoyed jointly by the husband and his father, 
brothers, sons, cousins, ete, a highly desirable situation in many parts 
of India; and äi) the exclusion of the King who in practice used to take by 
escheat the property of a man who died leaving no male issue but only a widow 
or daughter.11 The ratio, of which followers in the Mitakshara were extreme- 
ly proud, was that the husband, being only an owner without full rights of 
disposal, *? was not the distinct owner of the property at all, that quality being 
9 See (1958) 19 8.0. J. (Journal) 108 and ject is to be found in the Sorassait-vilasa, Seo 


artis PEA pa Pg a aaa EEE T oa 
10 (Oolebrooke’s trans.), IT, i, to the wives of a divided man, ere 
30, 39. separ eu arte Maa solely to their husband. 

ll The dharmasasira was not ly t is to be borne in mind, that the wife and 
followed, as is evidenced by the celebrated og eet or in the case of a divided 
soome in the Sabwnialoam, and by numerous man; because is. no possibility for the 


property 
by fits dow, ST Sarum an fa The relevant words of original 
ein theatr widows. Sarasvati-vilasa itself ars:—awibhakta-paininam paiyur niyata-dracya 
admits (sec, 618), on the .authority of the bhasa i i 
that the King mdy take the sakyateat. a a ge ET has 
of aSudra if he dies without a full no niyata, “special”, “several”, or “distinct” 
property 


: Chick muy see by aan 
12 The most pointed passage on this sub- 
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e 
found only in the collective body of coparcerners, and therefore since the 
widow, as a dayada, could have as her daya only that which her husband really 
owned in geveralty, and since the King could be in no better position, 
surviving coparceners were at an advantage and could carry on without 
disturbance which deaths and fragmentations caused by remarrying wid 
marrying daughters, and escheating Ki could cause. , 

It will be seen at once that this theory only a device to prevent the widow 
inheriting in fairly common situations, and to exclude the King wherever a 
single collateral could claim to be unseparated, which was then as now the 
normal condition of a Hindu male. The ownership of the males was as much 
present when they were joint as when they separate, and their only hindrances 
were due to their bemg common and not several owners. 

The birth-right of the male issue created the situation to which Jimuta- 
vahana strongly objected, namely that the sons could control many of their 
father’s acts in respect of ancestral property, especially land, and could in an 
extremity demand partition of it from him. This was a pre-Aryan feature, and 
it must be admitted that ownership by birth was a traditional feature over a 
great part of the Peninsula. But it was none the leas ownership for 
that. Gould the phenomenon of survivorship, and the connected phenomenon 
of the fluctuation of the hypothetical or presumptive share, which was inevit- 
able when at a partition the exact share would depend upon the number of 
branches and number of heads in each branch to survive, be used as an excuse 
to avoid the incidence of estate duty? In particular could the ownership of the 
sole surviving coparcener (as in the father’s cage) be treated as not full owner- 
ship for this purpose? It is submitted that those phenomena, belonging as they 
do to topics of a totally different character, should not be permitted to decide the 
issue; and that in particular the sole surviving coparcener was full owner and 
as such his estate was liable to duty. 

This argument is strengthened by the reflection that the duties of the copar- 
cernera, including the sole surviving coparcener, to maintain female relatives, 
illegitimate children, concubines, disqualified coparceners, and go on, under the 
pre-1956 system, were duties incumbent upon the coparceners as owners, and 
not qualifications of their ownership such as to make them trustees, or even 
trustee-beneficiaries, and less than full owners. We should take for the sake of 
comparison the case of a man who, though a Christian or a Muslim, is liable to 
maintain his wife; or has a charge created over his property for the benefit of 
a stranger; or has to pay rates in respect of a property he has bought. He is 
none the leas full owner for the fact that certain charges must be “met by law 
out of the property. It is true that a coparcener must seek the consent of his 
coparceners validly to transfer in Northern India his own interest or to make 
a gratuitous alienation in Southern India: but similar disabilities exist in res- 
pect of sorta of owners who are not Mitakahara Hindus. A limited company is 
none the leas owner of its property for the fact that its alianations outaide the 
terms of the articles of association are void. Svatva may not be a convertible 
term with ‘‘property’’, but the Sanskrit lawyers were at one with modern jurists 
in recognising property in a person whose powers of disposition are limited, 
and whose duties are many and perhaps of an ill-defined character. Let us for 
a moment make a journey into history and imagine a joint Hindu family living 
in the Deccan in Vijnanesvara’s day. They hold a piece of landed property 
and are liable to pay a sum of money yearly to the King in lien of contributions 
in kind and services, in fact ‘‘Iand revenue’. Can each one of them when 
approached say, ‘‘You cannot get it from me, for I am not the owner of the 
eatate!’’ Of course not. The King’s officer will look to the manager for the 
time being to pay the demand, and his payment will be a quittance for the whole 
family. -In the same way the modern State demanding estate duty could look 
to a representative to pay duty on behalf of each estate which passes by death, 
and he is the perfect person to pay it who has charge over the family’s j 
affairs. What passes? The share of the coparcener in the joint family pro- 
perty in the net estate, after deduction of debts and provision for maintenance 
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of those entitled to be maintained and the marriage expenses of unmarried sgis- 
ters, and other religious and costly duties. This share can be calculated easily 

ough when alienations of undivided interests are made in Southern India 
ati interests are attached and sold everywhere, and it could as well be made 
in this connexion. Even without the provision for a fictional partition, therefore, 
it might have been possible to grant to the Government estate duty on the 
interest of a deceased coparcener. ‘The position in Marumakkattayam and 
Aliyasantana law was admittedly different, so long as the ownership of the 
members of such families was more controversial Such is the line of approach 
which might have succeeded in upsetting the judgments of the Supreme Court 
of Ceylon in the respondents’ favour. But it was not attempted. We may pro- 
ceed to read parts of the judgment as delivered by Viscount Simonds, inter- 
polating comments where these are useful to show what the parties attempted 
to contend in the course of the hearing. 

Lord Simonds pointed out that the Ceylon Ordinance of 1919 was very similar 
to the English Finance Act of 1894, and referred to the manner in which their 
Lordships had examined the evidence and heard cases cited which had not in 
fact been mentioned by the erts but which were utilised by agreement in 
the Court below. He aned (p. 585) : 

“...But, having done’ so, they must express the opinion, which as the case pro- 
ceded more and ‘more forced itself upon them, that the iue turned not upon the 
minor differences between the expert lawyers but upon the possibility, whichever of 
' them was right, of bringing within the scope of a taxing Act couched in the language 
of the 1919 Ordinance an interest which originated in a wholly different system of 
law. The language of the Finance Act may be appropriate to the-law of Ceylon, but 
‘tt is singularly inappropriate to the legal concepts upon which the Hindu undivided 
family is based, and thelr Lordahips would' at the outset insist as a first principle of 
taxing law that its language is not to be strained to an unnatural use in order to en- 
large tts scope. This is particularly to be observed where the matter which is the 
subject of claim is well known and susceptible of clear definition and taxation by ap- 
propriate words. oe 
'Iteis in this context that the questions must be asked whether any property passed 
upon the death ofthe son within the meaning of Section 7 of the Ordinance or whether, 
alternatively, he was ‘competent to dispose’ of any property at the time of his death 
within Section 8(1)(a), or whether there was any property in which he had an interest 
ceasing on his death within Section 8(1) (a), or whether there was any property in 
which he had,an interest ceasing on his death within Section 8(1) (b), an interest which 
falls to be measured by the extent to which a benefit accrues or arises by its cesser, 
which benefit is In ity turn valued in accordance with the provisions of Section 17/6) 
of the Ordinance. ‘ f 
First, then, did any and what property ‘pass’ on the death of the son? An attempt 
mas made at the hearing before their Lordships to argue that the whole of the property 
m Ceylon of the Hindu undivided family so ‘paseed’, though a claim for estate duty in 
respect of one half only was made. Thetr Lordships considered this argument to be 
inadmissible in view of the assessment that had been made and the course that the pro- 
ceedings had so far taken.” Sheth : 
When it became apparent that the Hindu law gave the son an interest in every 
part of the joint family estate learned counsel for the appellant was obliged to 
contend that the whole estate passed every time a coparcener died, but the 
absurdity of this alleged intention of the Ceylon Legislature being apparent to 
all the Board he claimed that it was only the son’s share which ‘‘passed’’ and 
that that share was one-half. The Board were all along led by counsel for the 
appellant to believe that what he considered to be the half was the grosa half, 
without allowance for the oh ieee of maintainees, ete., and this error did much 
harm to his case. His Lordship continued (p. 585) :— 
“Tt appears to their Lordships that this contention [that one-half ‘passed’] is refuted 
by the most elementary consideration of the Mitakshara law. The District Judge observed 
that ‘to describe, the deceased as a coparcener in relation to the joint property is. byt 
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to adopt a convenient term in the process of attempting to analyse a legal concept which 
has no precise equivalent in this country’, And he added, ‘the problem before us cannot 
satisfactorily be solved by the mere selection of appropriate words’. But, whatever 
may be said of a coparcener, it is clear that it would be a misuse of language to say tat 
he had a ‘half share’ or any ‘share’ of the family property. The numerous to 
which their Lordships were referred in Mulla’s Principles of Hindu Law and Mayne’s 
Hindu Law and Usage illustrate and expand the statement made by Lord Westbury in 
delivering the opinion of this Board in Appovier alias Sectaramier v. Rama Subba 
Aiyan:™ ‘According to the true notion of an undivided family in Hindu law, no indi- 
vidual member of that family, whilst it remains undivided, can predicate of the joint 
and undivided property, that he, that particular member, has a certain definite share’. 
A little earlier in K. Natchiar v. S. R. M. V. Raganadha B. G. Taver," Turner LJ. had 
referred to the property as ‘the common property of a united family’. ‘There is’, he 
sald, ‘community of interest and unity of possession between all the (‘coparceners’), 
members af the family, and upon the death of any one of them the others may well 
By ei ce ee a eoeneon © mene scones 
interest and a common possesion.’ 

Tiesa two. ramki careble: as Ging: sake be ai quite tian ana a aa 
the essential nature of a coparcener’s interest. It is true that he has other rights which 
appear to enlarge that interest. He can separate from the family and ask for partition 
of the family property: he can in certain circumstances alienate his interest (a later and 
not univergal development of the Mitekshara Law) and, if he does so, the Court will, 
if necessary, protect the allense’s right by decreeing the partition for which he might 
himself have asked. So also the Court may intervene for the benefit of an execution 


of the 
Gat alo the female membea of e-lal, the wives, widows and unmarried daughters 


Section 7 failing him, the appellant turns to Section 8(1)(a) and tontends that 
the son wes at or immediately before his death ‘competent to dispose’ of a share— 
again a half-share—of the Ceylon property of the undivided family: therefore the 
property passing on his death must be deemed to include that half share.” 

It will be seen from what follows that their Lordships were not prepared to 
agree that anything passed on his death. His Lordship continued (p. 857): 

“This contention was based primarily on the consideration that the son could at any 
time during his lifetime have obtained his share of the family property by partition. 
Having first communicated his intention to seperate from the family, he could then have 
obtained his share elther by agreement or in the absence of agreament by going to the 
Court and getting a decree. It was a complementary contention that he could by alenat- 
ing ar purporting to allenate his ‘share’ for value place his alenee in a position in which 
the Court would decree in favour of the latter the same partition that it would have 
granted to him. Thus indirectly at one or two removes, it was sald, one half of the Ceylon 
property could have been disposed af by the son in his lifetime.” 

At the hearing learned counsel for the appellant contended that it was a prin- 
ciple of estate duty law that what a man might make his own by his own act 
was to be treated as his own for the purposes of assessment to tax; it was con- 
tended that the son had only to say, ‘I am separate from you’’, and the share 
became specified and definite and capable of passing by succeasion on his death. 


1a (1866) 11M. L A, 75 at P, 89. 1%b (1868) 8 Moor’s L A. 559, at P. G11. 
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Similarly he had only.to agree to exchange his interest presently for a consi- 
deration and the alienee was entitled to work out his right in equity against 
e family estate, a right which related to a definite share fixed proportionately 
a T time of the alienation. Their Lordships could noe accept this view (p. 
5 

E EOIR EE AIEA IAA eR ae ee Rt 
Penrose: Panrose™ iid Iara: Parois y A Gomme Genina", The correctness of these 
decisions is not in issue, but it seams to their Lordships that they throw no light upon the 
question, though the argument illustrates the danger of trying to apply the principles of 
English law to the esoteric doctrines of the Hindu undivided family. There are other 
answers to the contention, but, leaving them aside for the moment, why should it be 
assumed that the son would take the necessary preliminary step of separating from his 
family, a step which for economic, sentimental and traditional reasons might be utterly 
repugnant to him It would be little less than absured to stretch ‘competency to dispose’ 
to such an extremity. Moreover, if, and so far as ‘competency to dispose’ 
rests upon a right to obtain partition, it must be remembered that both son and father 
were domiciled in India and that the family property included interests not anly in Ceylon 
but in India and other parts of Asia. Their Lordships have no right to assume in favour 
of the appellant that, if there had been a partition by agreement or decree, any part of 
the property in Ceylon woyld have fallen to the share of the son.” 
Learned counsel for the respondents submitted that the Court of the domicile 
had no jurisdiction to give possession of any property outside India to the 
son, 18 assuming that he separated, or to his alienee, assuming that the son made 
an alienation; and Lord Reid observed that the son could not compel the Indian 
Court to confine his share to` any particular property even in India, i alone 
in ouiem countries (p. 588): 
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not appear to their Lordships to be equivalent to saying that the son had been com- 
petent to dispose of it. The same considerations apply to the contention that the son 


alien#ted for value and his allenee might have applied to the Court (to use a phrase 
sometimes used in this connexion ‘to work out the equities’ in his favour). Such a 
process leaves the son at a long distance from competency to dispose of any particular 


sub-section in respect of property :(a) in which the son had an interest ceasing on his 


rest, the value of that benefit behag measured in accordance with the provisions of 
Bection 17(6) of the Ordinance, that is to say, if the interest extended to the whole m- 
come of that property, being the value of that property or, if it extended to less than 
the whole income of the property, being the corresponding proportion of the value of 
the property. 

Tt Ge cloar ihan Glas two dlani mine cohe. There must be not only a cesser 


perty which the deceased had enjoyed. The brief exposition already given of 
the law of the Hindu undivided family is suficient to show how inept is the language 
of the Ordinance to embrace the case of the death of a coparcener. Their Lordships are 
so fully in agreement with what was said by Gratiaen J. in the Supreme Court that they 
quote and adopt his words. ‘He (the deceased) merely had a right to be maintained by 
the Karta out of the common fund to an extent which was at the Karta’s absolute discre- 
. tion; in addition, he could, if excluded entirely from the benefits of joint enjoyment, have 
taken appropriate proceedings against the Karta to ensure a recognition of his future main- 
tenance rights and also to obtain compensation for his earlier exclusion. I find it impossible 
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form to the scheme prescribed by Section 17(6). Nor do I think that, upon a cesser of 
that so-called ‘interest’, a ‘benefit? of any value can be sald to have accrued to 
surviving ‘copercener’ when the deceased’s ‘interest’ lapsed’. This reasoning a 

to their Lordships to be cogent and conclusive.” 

The Bombay reader will not require to-be told that Gratiaen J.’s deductions 
from the evidence of the expert witnesses were somewhat adrift from the truth. 
The excluded coparcener does not have a right to ‘‘compensation’’ for his exclu- 
sion: his right to mesne profits comes into a distinctly different category. More- 
over, not only the Sanskrit jurist but also the modern lawyer would be astonished 
to be tald that the coparcener, co-owner of the common property of the family, 
ehad no right (prior to partition, and excluding a right of alienation) beyond 
that to be maintamed at the manager’s absolute discretion. That is not how 
Vijnanesvara viewed the matter, and that is not how Hindus of today view it. 
The trust reposed in the manager is far from being blind, except perhaps in 
the case of his own issue—and not always in their case. But how that right can 
be expressed in legal language more apt than ‘the right to have himself and 
his dependants maintained’ is a problem which prior to this case was not serious- 
ly considered worthy of investigation. At any rate the faults in our existing 
legal vocabulary cannot serve as a permanent excuse for evading the effort 
when at last it is really required (p. 539); 

“_..Counsel for the appellant sought-a way of escape by urging that at least the sur- 
viving coparcener must benefit by the fact that the deceased could no longer claim parti- 
tlon of the family estate. That might or might not be an advantage to him, but the short 
answer is that it is not a benefit susceptible of valuation in the only way which the 
Ordinance prescribes. 

‘ In the result the claim to duty cannot be upheld.. 

Thus the son’s case follows the precedent of sami case14 to its logical 
conclusion. This will not surprise Bombay readers who are aware that that 
Privy Council decision, given in a different context, was used in Bombay as 
an authority for the proposition that shares at a subeequent partition of a Joint 
family which had already been partly disrupted by a partition should be work- 
ed out without having regard to the proportion of the total property which had 
been lost to the y by the previous partition.1© This decision was wrong, 
as subsequent Madras and Mysore decisions have shown:'® but it followed the 
dictum in Appowier’s case faithfully. Vijnanesvara’s device to exclude the 
widow (by succession) and the King (by eecheat) has succeeded im excluding 
the Ceylon Government. What, however, is much more interesting and signi- 
ficant for India, is the manner in which ‘their Lordships proceed to dispose of 
the father’s case, In India we have been accustomed to hear the sole surviving 
coparcener called a ‘‘full owner’’ of the estate,’’ subject of course, to the main- 
tenance rights of the other members of the joint family. We do not deny that 
there remains a joint family even though there sea be only one coparcener, and 
we know that, at least for Income-tax p there -may be a joint family 
with no male member alive at all 18 But: to say fo ney that the property is joint family 
property in the father’s hands, outside an Income-tax context, has been thought 
controversial, Potential joint family p rope, it certainly may be, and has so 
been described in Umayal Achs’s case, where the father’s property was clearly 
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stated not to be ‘‘separate’’ property within the meaning of the Hindu Women’s 
Rights to Property Act.'® But whether it is actual joint property of a Hindu 
ivided family prior to an adoption by the widow of a predeceased copar- 

er, or the adoption of a son by the sole surviving coparcener, or the begetting 
by him of a son, is far from certain. As for the position of the sole surviving 
coparcener and alienees from him there has been ample discussion: the diota 
in Anant v. Shankar and the authority of the dtctum in Krishnamurtht Avyyar 
v. Krishnamurthi Ayyar*° and the decision in Veeranna v. Sayamma?' and 
the Bombay cases following it having been opposed many times.22 In this case 
learned counsel for the respondents submitted that the sole surviving copar- 
cener was not the full owner, both by reason of the rights of the maintainees, 
and by reason of the possibility that an adopted son taken in adoption by thee 
son’s widow, Umayal Achi herself, might not merely claim a half share in the 
property but also impeach improper alienations made in the meanwhile by the 
father. Lord Reid and Lord Cohen were frankly sceptical whether such a con- 
clusion could be drawn from Anant v. Shankar, which was referred to by the 
witnesses, especially when it mentioned apparently without disapproval the 
obnoxious decision in Veeranna v. Sayamma. Learned counsel for the respon- 
dents contended that that latter case was inconsistent with the expressed opi- 
nions of their Lordships’ Board in Anant v. Shankar, but the Board declined 
to enter into the matter very fully, firstly because many of the more helpful 
decisions of their own Board and of Indian High Courts could not be referred 
to as they were not cited by the experts in Ceylon, and secondly because they 
apprehended that the decision of the father’s case would not turn upon a solu- 
tion to that mystery. 


In the Board’s Judgment, in the father’s case, Lord Simonds said as follows 
): 


(p. 542 

“The father,...became upon the death of his son ih 1934 the sole surviving copar- 

cener of a Hindu undivided family to which also a number of females belonged. No other other 
coparcener came into existance during his lifetime, but at all material times there 
subaisted a power of adoption in his son’s widow, a member of the family, and after his 
ow? death a atmilar power tn his widows. These powers were in fact exercised after 
his death as appears from the table...” 
We must interpose here to point out that simultaneous adoptions by the several 
widows of a deceased Nattukottai Chetty are recognised as valid by custom ‘by 
the Madras High Court#° Whether the mother-in-law and daughter-in-law 
might valxily adopt simultaneously when the estate of the son had not vested 
in the daughter-in-law is a matter which was not covered by decision of the 
‘Madras High Court.24 But the validity of the adoptions made by Umayal 
Achi, Lakshmi Achi, and Natchiar Achi of three boys to their respective deceas- 
ed husbands, the father and the son, seven years after the father’s death, was 
not contested before the Privy Council. To continue (p. 642): 

“Moreover, at all material times the female members of the family had the right of 
maintenance and other rights which belong to female members of a Hindu undivided 
family. 

The question then is a narrow one of construction, whether (a) the father was at 
his death a member of a Hindu undivided family, and (b) the property of which he was 
the sole coparcemer was the property of that Hindu undivided family.” 

-This is not an exact reproduction of the manner in which counsel for the apel- 
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lant put his case. He, in fact, agreed that the property was the property of tho 
undivided family, but he claimed it was not the ‘‘jotnt Hera of that family, 
because there was only one owner, the father. malt a the word ‘‘joint’ 
imported a plurality of owners (p. 542) :. 

“Upan (a) no doubt arises: bE iy consedod thal hss ras i enber dia Hind undid 
family. It must be observed that it was the same undivided family of which the son 
when alive was a member and of which the continuity was preseryed after the father’s 
death by the adoptions that have been mentioned. For his deatn did not put an end to 
the family line. Gratiaen J. in his fudgment-in the Supreme Court, quotes the language 
of this Board in two cases which appear to Be apt to the present appeal. In Pratepeing 
Shivsing v. Agarsingh},™ tt was said: ‘Hindu lawyers do not regard the male lme to © 
„e extinct or a Hindu to have. died without male issue until the death of the widow 
renders the continuation of the line of adoption impossible’; and in Anant v. Shankar,” 
it was said: ‘A Hindu family cannot be finally brought to an end while it is possible 
in nature or law to add a male member to it.’- These and similar quotations which might 
be multipHed supply the context tn which the second part of the question must be con- 
sidered, viz, whether, while the undivided family thus persists, the property in the hands 
(to use a neutral expression) of a single coparcener can properly be described as the 
Soint property of that family.” 

What follows deserves to be described as a masterly approach to the problem. 
Whether it creates much new law may be open to doubt, but it puts the appel- 
lant’s actual’ case fairly, and points out its weakness exactly (p. 542): 


“The nature-of the interest of a single surviving- coparcener was the subject af 
exhaustive evidence by expert witnesses and their Lordships were referred to and studied 
numerous authorities in which in reference to his interest language was used not incom- 
patible with his being regarded as the ‘owner’ of the family propery." But though it 
may be correct to speak of him as the ‘owner’, yet it is still correct to describe that which 
he owns as the joint family property. For his ownership is such that upon the adoption 
of a son it assumes a different quality: ‘it is such, too, that female members of the family 
(whose numbers may increase) have a right to maintenance out of it and in some cir- 
cumstances to a charge for maintenance upon it. And these are incidents which arise, 
notwithstanding his so-called ownership, fust because the property has been and has*not 
ceased to be joint family property. Once again their Lordships quote from the judgment 
of Gratlaen J: “Tp my mind it would make a mockery of the undivided family system 
if this temporary reduction of the coparcenary unit to a single individual were to con- 
vert what was previously joint property belonging to an undivided family into the sepa- 
rate property of the surviving coparcener’. To this it may be added that ie would not 
appear reasonable to impart to the Legislature the intention to discriminate, so long as 
the family itself subsists, between property in the hands of a single coparcener and that 
in the hands of two or more coparceners, It was urged that already the difference is there 
since a single coparcemer can alienate the property in a manner not open to ane of several 
coparceners. The extent to which he can alienate so as to bind a subsequently adopted 
son was a matter of much debate, But it appears to their Lordships to be an irrelevant 
consideration. Let it be assumed that his power of alienation is unassailable: that means 
no more than that he has in the circumstances the power to alienate- joint famfly pro- 
perty. That is what it is until he alienates it, and, if he does not alienate it, that is what 
it remains. The fatal flaw in the argument of the appellant appeared to be that, having 
labelled the surviving coparcener ‘owner’, he then attributed to his ownership such a 
congeries of rights that the property could no longer be called Yoint family property’. 
The family, a body fluctuating in numbers and comprised of male and female members, 
may equally well be sald to bè owners of the property, but owners whose ownership is 
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Income tax sige eg BILAL RP. ©. iat, e pa 

the first. tote 1s ABOVE. ‘and Yedathan v.LT ~- [1045] A. L R. Mad, 122. - 
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M E A N E P ERTA There ig in fact nothing to be gained by the 

use of the word ‘owner’ in this connection. It is only by analysing the nature of the 

of the members of the undivided family, both those in being and those yet to be 

that it can be determined whether the family property can properly be described 

‘Joint property’ of the undivided family. Judging by that test their, Lordahips have 
no doubt that the Supreme Court came to the right conclusion. 

Had their. Lordships taken a different view from that of the Supreme Court it might 
have been necessary to review some at least of the large number of cases cited at the 
Bar, fram which chosen passages appeared to favour the contentions of the appellant. 
But...the matters upon which the parties and their expert witnesses were agreed were 
of far greater significance than those upon which they differed, and thelr Lordships doubt 
whether, even if the appellant’s evidence stood alone, they could have come to any diffe-, 
rent conclusion as to the meening and scope of the words Joint property of that Hindu ` 
undivided family’ as used in the 1988 Ordinance.” 

Finally, it may be submitted that the interest of this judgment for India is 
that it is here pointed out that the family property in the hands of the. sole 
surviving coparcener. belongs as muck to the other members of the joint family 
as to the sole surviving coparcener himself; his large powers of alienation are 
derived from the fact that there is no other coparcener .(or, It is assumed, widow 
who has taken under s. 8(2) of the Hindu Women’s Rights to Pro erty Act) 
who has a right to question the alienation. The others have rights which might, 
as Viscount Simonds says, be classified as rights of ownership, even! though it is 
only in special circumstances that they can interfere with the management and 
disposition of the items of property. If this is the case, which is a somewhat 
novel proposition for India, it follows that the assumption of Parliament in 
passing the Estate Duty Act that property in the hands of a sole coparcener 
‘‘passed’’ on his death was not entirely Justified. For if other persons have an 
interest in it which extends to the whole of the estate, and if it is impossible to 
evaluate the interest owned by the deceased, it follows ‘that on his death the pro- 
perty cannot be aaseased to estate duty. It must be remembered that the rule 
high: 4s takan for granted, namely that a, separated coparcener’s ghare will 
pase, if he is son-leas, to his widow by sticcession, is not entirely satisfactory to 
be used-as a guide. For it is notorious that the heir takes' the estate subject to 
all those rights which attached previously; and accordingly the passing con- 
cerned may. possibly not be the same BORI of passing which is required for the 
parposea of estate duty law. 

J. Duncan M. Daagert. 


CUNADI VOR 


Tano Unpar Law 


(ee ane eee TE eee have, seen a great influx of coloured immigrants 
into this country. Their numbers are such as now,to bring also a test of the 
genuineneas of policies of equality that we have. professed, but have never 
before had to apply in our own land. Recently instances of wanton violence have 
led to prosecutions and substantial sentences following on conviction. These 
instances of violence are few, but they bring discredit on us all. Freedom is 
a proud heritage, but it means equal liberty and rights for all. It is our tradi- 
tion that we share it with all who come to our shores. Over two hundred and 
fifty years ago—a century and a half before the bitter struggles of the Ameri- 
can civil wars—Holt, O.J., held briefly and definitely that as soon as a negro 
came into England he became free (Smith v. Brown (1705) 2 Salk. 666). That 
was nearly seventy years before Lord Mansfleld’s famous judgment in Sommer- 
sett’s Case ({1772] 20 State Tr. 1), which laid down finally that slavery was 
odious to the law of England; indeed the Court had declared so long ago as the 
latter half of the sixteenth century that Hnglish law did not recognise slavery. 
With freedom go the rights of the free man. All men, irrespective of race or 
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colour, are entitled to walk T Queen’s highway in peace, free from fear. fhe 
sentences of four years’ imprisonment, passed on September 15, at the Old 
Bailey on the gang of nime youths who violently attacked coloured men for n 
reason save that they were coloured, were heavy sentences, but they we 
deserved. — LJ. 


— 





Tima Corour Bar IN BALLROOMS 


Tae number of coloured immigrants brings with it the question of colour zs 
bar, and legal problems arise from that. One such case was decided at the end 
of last term (Scala BaHroom (WolWwerhamopton), Lid. v. Ratchffe, [1958] 3 All 
"E.R. 220). The proprietors of a ballroom denied admittance to coloured people; 
in so doing they took a course which they were legally entitled to adopt. The 
Musicians’ Union, whose members included many coloured people, then gave 
the proprietors notice that they would not permit their members to perform 
at the ballroom so long as the colour bar continued. The proprietors brought 
an action and applied for an interlocutory injunction to stop the union carry: 
ing out their intention. The claim was based on an alleged conspiracy to pro- 
cure musicians to break their contracts with the proprietors. Such a claim 
would lie if the proprietors established that there was a combination of persons 
to effect an unlawful purpose. The union, however, established that its act 
was done for the purpose of advancing the lawful interests of its members, 
though the interesta were not directly pecuniary. The Court of Appeal decid- 
ed that the fact that the union’s interests in this matter were not wholly mate- 
rial or pecuniary did not prevent those interests being such as the union could 
lawfully protect, and accordingly the injunction was refused. In law the value 
of the decision, though on an interlocutory matter, rests on the view that the 
interests which men may combine to protect without committing the tort of 
conspiracy are not confined oa to interests that can be shown to have a direct 
pecuniary value—LJ. ` 


. Sottorron’s LEN ° 

_ Ar common law a solicitor has the right to retain property already in his 
possession until he has been paid the costa which are due to him in his pro- 
fessional capacity. This retaming lien extends to any deed, paper or personal 
chattel which has come into the solicitor’s possession in the course of his employ- 
ment, and in his capacity as solicitor, with the client’s sanction, ard which is 
the client’s property. In the event of a change of solicitors in the course of 
an action, the former solicitor’s lien is not taken away; if he is discharged by 
the client otherwise than for misconduct he cannot, so long as his costs are 
unpaid, be compelled to produce or hand over the papers (Merrywether v. 
Mellish, (1806) 18 Ves. 161; Re Rapid Road Transit Co., [1909] 1 Ch. 96). This | 
rule applies, whether the client’s papers are of any intrinsic value or not, and 
the authorities draw no distinction between any: particular class of papers, save 
that the lien cannot be asserted where the cause is one in which other parties 
are interested and where those other parties would be embarrased by the 
assertion of the lien. In Hughes v. Hughes, ((1958] 3 ‘All. E.R. 179), the client, 
a petitioner in a divorce suit, altogether instructed three separate firms of soli- 
citors. When the second solicitor was instructed, he took over the papers and 
gave a written undertaking to respect the first firm’s lien. Subsequently the 
second solicttor was discharged, without any misconduct on his part, by the 
‘petitioner who then obtained an order against that solicitor, directing him to 
deliver up to the petitioner’s new solicitors—the third firm—all papers in his 
poaseasion relating to the cause, on the undertaking of the new solicitors to 
respect the liens of the first and second firms; it was further ordered that the 
second solicitor should’ be relieved of his undertaking to respect the first firm’s 
lien. Wrangham, J., upheld the order ([1958] 2 All E.R. 366) on the ground 
that a solicitor who, w e acting for a petitioner in a divorce suit, was dis- 
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charged by his client had but a qualified lien since a divorce petition raised a 
question of status and thus was not a matter in which the petitioner alone was 
terested. The Court of Appeal reversed the order im toto, holding that the 
citor had an unqualified lien over such papers in the cause as were in his 
possession, and in this respect divorce proceedings were no different from any 
other civil litigation, and, further, that the Court had no jurisdiction to relieve 
a solicitor from an undertaking given by him to another solicitor.—L.J. 


WIL: CONSTRUCTION 


Tr was Coke who observed that ‘‘wills, and the construction of them, do more 
parpi a man than any other learning’. The élderly retired teacher whos 
been at pains to write her will in longhand on a printed will form would ° 
have been surprised at the pérplexity she caused when the will came before 
the Court for construction in Re Davies’s Wil Trusts, Thomas v. Thomas, 
decided on May 13. She had named nineteen persons as beneficiaries, but, 
except in the case of three of them, had not expressly stated what property 
they were to take. The main question raised by the originating summons taken 
out by her personal representative was whether her residuary estate ought to 
be held on trust for persons named in the will or should devolve as on an 
intestacy. The strongest case cited in favour of the contention that there was 
an intestacy was Mohun v. Mokun, ([1818] 1 Swan. 201), in which the then 
Master of the Rolls had held that the words ‘‘I leave. ..to all my grandchildren 
share and share alike’’ were void for uncertainty. More recent cases (in which 
the Mohun case was not cited), and especially Re Turner, Carpenter v. Stavely, 
(11949] 2 All E.R. 985), pointed the other way. The Turner case also came 
before Danckwerts J., who had there held that ‘‘I give and bequeath unto’’ 
followed by a list of eleven nephews and nieces and the words ‘‘My gold wrist 
watch to [one of the nephews]’’, was an effective disposition of the residuary 
estate. In his judgment in the Davtes case, the learned Judge said that, 
although the MoAun case bore a resemblance to it, in his view it was either dis- 
inguishable or inconsistent with the later authorities. The modern attitude 
(if it be that) was expressed in Lord Esher’s words in Re Harrison, ([1885] 
80 Ch.D., at p. 393): ‘There is one rule of construction which to my mind is 
a golden rule, vse., that when a testator has executed a will in solemn form you™ 
must assume that he did not intend to make it a solemn farce, that he did not 
intend to die intestate when he has gone through the form of making a will’’. 
Danckwerts J., accordingly held that there was no intestacy.—L.J. . 


\ . “By”? 


Ir & person is given notice to quit or is bound by contract to perform a oer- 
tain act ‘‘by’’ a specified date (in such circumstances as arose, for example, in 
Charles Rickards, Lid. v. Oppenheim, [1950] 1 K.B. 616), it may be necessary 
to decide whether such person has until the first or last moment of that day to 
comply with the notice or term of the agreement. For example, if time is 
stated to be of the essence of a contract and performance is required by a cer- 
tain date, say, 22nd May, has the contract been complied with if it is per- 
formed by the last moment of the 22nd May or must it be carried out by the last 
instant of the 21st? It would seem that performance by the last moment of 
the day mentioned in the contract is sufficient. 

In Eastaugh v. Macpherson, [1954] 1 W.L.R. 1807, the Court of Appeal was 
asked to decide if a notice to vacate certain offices by 31st March meant not 
later than midnight on 80th/3lst March or whether the tenant was entitled to 
remain in possession throughout the day specified in the notice. In a, judg- 
ment delivered by Hvershed, M.R., their Lordships adopted the latter view and 
were inclined to the opinion that ‘‘by’’, in this sense, was synonymous with 
‘fon or before.’’ Lf this is tHe case, and there is no reason to doubt that it is, 
the decision in Eastaugh v. Macpherson, supra, is fortified by an earlier deci- 
sion of the Court of Appeal, also relating to a notice to quit, where Evershed J. 


~ 
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(as he then was), in delivering the judgment of the Court, stated that tthe 
phrase ‘on or before’ some fixed date...meana, and would be understood- to 
mean, that the covenantor or debtor is under obligation to pay the debt 
(but not earlier than) the date fixed” (Dagger v. Shepherd, [1946] 1 K.B. 215%. 
Suppor, for these decisions may be found in a case which came before 
Court of Appeal of British Columbia (J. H. Munro, Ltd. v. Vancouver Proper- 
ties, Lid., [1940] 8 W.W.R. 26). A tenant was given notice to quit ““by 31st 
July. n Tt was held that the tenant was entitled to remain throughout the 
whole of 31st July: he could not, for example, be asked to leave the premises 
on the morning of the 81st. The notice really meant, their Lordships conclud- 
ed, ‘‘that when that day the ne came to an end the tenants had no fur- 
“ther right to remain.’’—8J. 
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Muslin Law of Succesnon and Administration. By I. MamwouD, Ph.D, (LOND.), 
Lids. (LOND.), Barrister-at-Law. Kanacsi: Pakistan Law House, Kutchery 
Road. 1958. Roy. 8vo. Pages v- 287. Price: Ra, 15. 

Tue Law of Succession and Administrgtion of the estate of a deceased Mus- 
lim in Pakistan and India is far removed from the real Muslim law, which 
exists in countries like Iraq, Iran, Palestine, Trans Jordan, and to a certain 
extent in Egypt. The object of the present work is to convince future legis- 
lators of the urgent need to make available to the Bench and Bar standard 
texts of law in translation so that the true principles of Muslim law are ap- 
plied. The learned author has successfully stated the basic theory of succes- 
sion evolved by Muslim law. This theory renders intelligible all the subal- 
diary rules regarding the law of succession. The author’s study is based on 
ancient works on the Muslim law. Attention is chiefly paid to Hanafi law, but 
the law of other schools is also stated for the sake of comparison. The learned 
author has examined historically the correct rules of Muslim law applicable 
to succession of a deceased person. He has shown in what way the rules of 
pagan applicable in Pakistan and India have materially departed from 

the original Shariat law. For the sake of clarity the subject is divided into 
two Parts. Part I exclusively deals with an examination of rules of the Mus- 

lim law; Part II compares true principles with the existing law in Pakistan 

and India. On the whole this book is a careful and independent study of true 

Muslim law as embodied in ancient texts on the subject. 


Law Relating to Foreign Kachange. By Suiawax R. VAKIL B.A, LLB., Àt- 
torney-at-Law, Bombay High Court. Bompay: N. M. Tripathi ( Private) Limit- 
ed, eae Street. Second Edition. 1958. Demi 8vo. Pages xvi -+ 524. 
Price: 00. 


THis Act was enacted as a temporary measure to safeguard the economic and 
financial interests of India after the Second World War. Subsequently it has 
been placed on a permanent footing and several amendments are incorporated 
in the original Act. The business community is affected by this Act to a large 
extent. In this edition the commentaries on several sections haye been re- 
written. Some of the provisions of the Act are much involved in phraseology 
and it is not easy to understand them without extraneous assistance. The learn- 
ed author has therefore done a real service to the business world in clearly eluci- 
dating the intricate provisions of the Act. Those who have to advise business 
people regarding this Act will find the book Ty serviceable. 

ae 
The Law of Limitation and Adverse Possession. ‘By K. J. Rustows1, Bar-at- 
Law. Sixth Edition by J. L. JOSHI B.A., LLB., Advocate, High Court, Bombay. 


176 : ° THB BOMBAY LAW REPORTER. [vou. LX. « 


+1262. Price: 


Ws welcome a new edition of this well-known work. In preparing this edition 
learned author has critically examined more than 4,000 cases and has re- 
written several portions of the previous edition. The whole commentary has 
been carefully examined in the light of decisions reported subsequent to 
the sublicatinn of the last edition. The new typographical arrangement has 
enabled the learned author to condense the two volumes of the previous edition 
into one only. Every reported decision on the Limitation Act since 1957 has 
been referred to and fully discussed. This is a most exhaustive work on the 
law of Limitation and is sure to prove of great assistance to the profession. na 
_ topical index to this edition is one of its special features and will be found v 
serviceable for purposes of reference. 


4 
i N. M. ee (Private) Ltd. 1958. Roy. 8vo. Pages vit 4-xxxm ' 


The Results of Probation. Edited by L. Rapstwowros, LLD., Lonpon: Macmil- 
lan & Co. Ltd. 1958. Demi 8vo. Pages xyvr4+ 112. Price: 21s. 

THs probation system, introduced into England in 1907, is established as a 
major component in the administration of criminal justice. It has become one 
of the princtpal methods of dealing with juveniles. An attempt has been made 
in this book:to assess the value of probation. The data for this enquiry were 
based on records built up over a period of five years, 1948-1953. This method 
has achieved considerable success in the case of juvenile offenders. The learned 
author carefully discusses the whole subject and pointa out the material ad- 
vantages gained by the community by this system of probation. 


The Copyright Act, 1957. By Ow PRAKASH ÅGGARAWALA, M.A. Duta: Metro- 
politan Book Co. (Private) Ltd., 1, Faiz Basar. 1958. Demi 8vo. Pages xv- 
138 + xxx. Price: Ra. 7.50. 


Tre book has been written with the object of providing a book of easy refer- 
ence on the complicated subject of copyright and performing rights. The Copy- 
right Act, 1957, codifies the law on the subject. The provisions of this Act have 
been carefully explained i in the commentaries in the light of Indian and 
decisions on the subject. Statutory rules under the Act, Statement of Objects 
and Reasons, Report of the Joint Committee, International Copyright Order, 

] 1958, and the Universal Copyright Convention have been given in the Appen- 
dix. The book will surely be useful to those who have to deal with the subject 
of copyright. 


Jastitia, 1958. Published by Osmania University Law College, Hyderabad. 

Tes ig an annual publication by the Law College authorities of the Osmania 
University. It is published out of funds subscribed’ by the Law College alumni. 
The articles on various topics’ are very instructive. There is quite a galaxy 
of photographs which enliven the pages of the journal. Students will surely 
find it very interesting. 


i) 


Territorial Waters Lamits. By DANLL LATHI. 1958. BOMBAT: Bombay 
State Association for Afro-Asian Solidarity, Kennaway House, Proctor Road. 
In this pamphlet the learned author stresses the importance of territorial 

waters zone for the protection of the sovereignty of newly born nations. This is 

of paramount importance fer the maintenance of International peace. This is 

a thoughtful brochure on the subject. 
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| The 
Bombay Law Reporter. 


JOURNAL. 


ad _ December 15, 1958. 


THE HON. MR. H. K. CHAINANL 


We offer our sincere felicitations to the Hon’ble Mr. Chainani on his 
appointment as the Chief Justice of.the Bombay High Court. This is the 
first time in the history of the Bombay High Court that a member of the 
Indian Civil Service has been appointed a permanent Chief Justice. 


The Hon’ble-Mr. Chainani was born on February 29, 1904. He re- 
ceived his early education at the Hyderabad High School, and passed the 
Matriculation Examination in 1920. Prosecuting further studies at 
the D. J. Sind College, Karachi, he proceeded to England in 1923, and 
joined the Magdalene College at Cambridge. In 1925 he took the 
degree of B.A. in Natural Science Tripos and came off with flying colours 
in the I.C.S. Examination of 1926. On returning to India in 1927 he was 
first appointed Assistant Collector at Sholapur and then at Nasik, 
Khandesh and Poona. He was transferred to the Judicial Depf&rt- 
ment and acted as Assistant Judge at Poona in 1933, and thereafter 
was promoted as District and Sessions Judge at Sholapur. In 1935, 
he was appointed Secretary to the Bombay Legislative Council and 
Assistant Legal Remembrancer. He acted in 1944 as Joimt Secre- 
tary to the Government of Bombay, Home Department. Subsequently, 
he was transferred as Deputy Secretary to the Government of India, Home 
Department. In January 1944, he went to Surat as District and Sessions 
Judge, and thereafter he was transferred to Ahmedabad. From Septem- 
ber 1947 to August 1948 he held the post of Commissioner, Central 
Division. On August 28, 1948, he was appointed a Puisne Judge of the 
Bombay High Court. 


There is no branch of public service on whose efficiency, integrity, 
and calm Judgment, the rights and liberty of the people so largely depend 
as upon the judiciary. For nearly a decade the Hon’ble Mr. Chainani has 
discharged his high judicial function with conspicuous ability, sobriety and 
impartiality. The law reports bear ample testimony to many difficult pro- 
blems he had to tackle. His calm and polite behaviour on the Bench, his 
way of handling intricate details of cases coming before him, and his keen 
desire to impart perfect Justice without fear or favour fully justify the 
expectation that he will uphold the highest and best traditions of his 
exalted office. 
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On Monday, December 8, 1958,. His Lordship the Chief Justice and 
Mr. Justice Shelat took their seats in the First Court where the members of 
the Bar had assembled. Addressing his Lordship the Chief Justice 


Mr. H. M. Seervai, the Advocate General, said: 


My Lords, 

We felt at the Bar that we would not be doing justice to the feel- 
ings. which are uppermost in the minds of all of us, if we pass on to-the work 
of the day without expressing to your Lordship, the Chief Justice, our heart- 
jest congratulations on this great office being conferred upon him and on™ 
wishing him every success in the very heavy task which has fallen upon him. 


Your Lordship succeeds a friend and colleague who inherited great tradi- 
tions of office of the Chief Justice of Bombay and who has handed them to 
you not only with those traditions confirmed but enhanced, and I have no doubt 
that from far away America he joins us at the Bar in our confident hope that 
not only will those traditions be maintained but in their turn they will be 
enhanced at Your Lordship’s hands. 


Your Lordship is no stranger to this Court. For ten years we have been 
familiar with the quiet voice, the smiling face, and the questions put not m 
the spirit of contention but in the spirit of inquiry. You came to this Court 
as the member of a great service which has very high traditions of public duty 
and public service and which has provided this Court with some of its most 
distinguished Judges. To mention the names of Maxwell Melvill, Raymond 
West, Crump, Broomfield, Rajadhyaksha and Weston, is to mention some of 
the finest Judges which this High Court has had, and we are confident that the 
great traditions of office which you have inherited are not only safe in your 
hands but will be greatly enhanced. 


These days it becomes impoasible to speak on an occasion like this without 
saying a word or two as to what a Court is supposed to do. It seems to me 
that no better words were uttered than by Sir Maurice Gwyer at the opening 
ceremony of the Federal Court. He was speaking of the Federal Court, but 
after the powers of judicial review given by the Constitution it seems to me 
that the words are true of every High Court. He said: 


‘¢ ,.the Court becomes at once the crucible in which the flux of current 
and political thought is tested and refined and the anvil on which the more 
stable and permanent elements of that thought are hammered into shape, to 
take their place in the armoury of. ideas with which each generation seeks to 
solve its own problems, or at least to make easier the path of its successors.’’ 
Putting it briefly, the Court has to be sensitive not only to the felt necessities 
of the time but to the real necessities of the times and the two may not wholly 
coincide. However, this is not an occasion for controversy or discussion. 


My Lord, on behalf of the Bar I wish Your Lordship health, happiness and 
every succeas in the great work Your Lordship has undertaken today. 


Mr. Y. V. Chandrachud, the Government Pleader said: 
May it please Your Lordship, 


From more than one point of view the occasion on which we meet today is 
unique, and it is with pleasure that I exercise the privilege of offering felicita- 
tions to your Lordship on your appointment as the permanent Chief Justice of 
the High Court of Bombay. It is m one sense needless to offer promises of 
co-operation because, as the learned Advocate General has said, your Lordship 
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? 
is really no stranger to us. I will only say that the Bar will continue to extend 
the same loyal and unstinted co-operation to your Lordship as it has hitherto 
done to you and to your predecessors in this office. 


The traditions of this Court, as your Lordship is fully aware, are high and 
glorious, and no greater pleasure we, the members of the Bar, can have than to 
be. able to assure ourselves that in our new Chief Justice we have a Judge and 
an administrator who will make the fair name of this Court fairer still. The 
wide experience in diverse fields, judicial and executive, which you have, forms 
an equipment which will doubtless enable your Lordship to discharge the duties 
, of this high office with success and to fill it with distinction. © 


During the last ten years that ‘your Lordship has been a Judge of this Court, 
you have acquired an enviable reputation for discriminating patience and for 
uniform courtesy. I call it discriminating patience because, though you are 
never in a hurry to reach a decision, pedestrianism and persistent irrelevancy 
receive no quarters in your Court. Soft of speech and gentle of manners, you 
have a amile for all and frown for none, We do hope that you will not allow 
the arduousness of your duties to impair that genial, familiar smile with which ` 
we are accustomed to be received in your Court. I say this because history has 
it that Bradman lost his smile when he rose to be the captain of the Australian 
Cricket Team. We trust that you will resist the encroachment of responsi- 
bilities on refinement, the encroachment of responsibilities on the simple, fine 
graces which go to make up life and which make life really worth living. 


On behalf of the Bar I once again offer to your Lordship our friendly hand 
of co-operation and wish your Lordship a long and successful judicial career. 


Mr. N. H. Sethna, President of the Bombay Incorporated Law Society, said: 


On behalf of the Bombay Incorporated Law Society and my profession, I 
beg to associate myself with the happy thoughts and sentiments expressed by 
the Advocate General and by the Government Pleader. I do not think I can 
usefully add anything to this, but perhaps I may be permitted to say that 
Your Lordship will continne to evince the same interest in the existence of 
the dual system that was exhibited by the ex-Chief Justice Mr. Justice Chagla 
and that whenever occasion arose for any work to be done by us or @ny changes 
in the procedure are proposed, you will ask our co-operation which will always 
be readily given. 


My Lord, in our sity with its great industrial and commercial interesta, a 
stable judiciary working under a well-known system is always a great asset 
and I believe I am voicing the opinion of several foreigners when I say that 
that system has added to the reputation and prestige of this High Court in 
no small a degree. My Lord, I only hope that in the course of socialisation 
that ia being carried on, the autonomy of the High Court will not be seriously 
interfered with and your Lordship will stand out for its rights as something . 
which will always be preserved as a monument in the history of our country. 


My Lord, I can only join in the expreasions of congratulations and wish that 
your Lordship will be spared long in good health and vigour to pursue this 
heavy task which has fallen on you as the head of the Judiciary of the biggest 
State in this country. 


The Hon’ble the Chief Justice replied: 


Mr. Advocate General, Mr. Government a President of the Incorpe- 
rated Law Society, and friends: 
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I ‘Rm deeply moved by the cordial weleome whieh you have aceorded to me 
this morning. I also thank you for your eongratulations and felicitations. For 
myself, I regard it as a call ta duty, to a more respenmble and onerous post, 
I pray to God to give me strength and guidance, sọ that I may be able to 
answer this call to everyone’s satisfaction. © 


I am grateful to you for the kind words which you have said about me. I 
have only done my duty, but whatever I have been able to achieve is due to, 
the co-operation and assistance, which I have always received from all members 
of the Bar, both senior and junior. You have all been very kind to me and I 
am grateful to you for it. = 


As you have remarked, I belong to the Indian Civil Service. From the day 
I joined it, it made me conscious of three things. It made me conscious of the 
fact that I was an Indian first and that I had to think, act and behave as an 
Indian and not as a person belonging to any caste, creed or community, Pro- 
vince or State. It also-became my duty to be civil and to be of service to others: 
I have constantly borne these principles in mind in the discharge of my. duties. 
I assure the learned Government Pleader that I will continue to bear them in 
mind, so long as I am here. Every Judge should, in my opinion, periodically 
look inwards; not only to correct himself, but also m order that he may be able 
to perform his duties in a better manner. 


This High Court enjoys a very high reputation in this country. This is due 
not only to the Bench, but to the fact that we have in Bombay a very strong, 
independent and efficient Bar. I will do my best to strengthen this Bar and 
to see that its dignity, prestige, independence and integrity are maintained. 
The junior members of the Bar will receive special consideration. All that is 
expected from them in return is hard work. 


With regard to the dual system, to which the President of the Incorporated 
Law, Society has referred, well, it is there at present and it may continue for 
gome time more. Beyond that it is not ponibio for me to say anything definite 
&t present. 


The standards of this High Court are very high and it has great traditions. 
It will be my constant endeavour to uphold and maintain these standards and 
traditions 4nd I hope that with'God’s blessings and with your good wishes and 
your co-operation I will be able to do so. 


If at the end of my term you are able to pronounce a favourable verdict and 
say that I have left the High Court with the same traditions and the same 
standards, which it has. today, I will feel more than satisfied. 


May I thank you again for all that you have said this morning? Thank you. 


> 
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JUDICIAL REVIEW. 
(Bass oF THe Conoxet IN THE Consirruvtion or U.S.A.) 

‘‘CoNBTITUTIONAL interpretation does ‘not by any theats suppose a superio- 
rity of the judicial to the Legislative power. It only supposes that the power 
of the people is superior to both, and that where the will of the Legislature, 
declared in its statutes, stands in opposition to that of the people, declared by 
the Constitution, the Judges ought to be governed by the latter rather than 
the former. They ought to regulate their decisions by-the fundamental law 
rather than by those which are not fundamental’ (Hamilton in the Federalist, 
No. 78 at p. 506, in Modern Library edition). 

Hamilton rightly emphasised the supremacy of the people. The federal 
judiciary in a federal { nstitution, in interpreting the laws, in effect expresses 
the wishes of the people as embodied in the Constitution. For this purpose, 
it has to keep the Union and the States within their proper limits and to en- 
sure that the actions of the Legislature and-the executive are consistent with 
the Constitution. This, the judiciary achieves by the process of the interpre- 
tation of the Constitution which is the supreme law of the land. Ina 
the judiciary is in a privileged position in so far as it is the only branch o 
the Government, which is entitled to in the Constitution. It was rightly 
observed by a great Judge of America, Chief Justice Hughes, ‘‘We are under 
a Constitution, but the Constitution is what the Judges. say it is.” Justice 
Frankfurter has said ‘‘The Supreme Court is the Constitution.’’, Thus, the 
i ea Court has tremendous power and the impact it leaves on the society 

ly to last for generations. The Supreme Court of America by a silent 
and non-violent revolution in the form of the interpretation of the Constitu- 
tion has changed the Constitution without a formal amendment. Professor Laski 
has observed, ‘‘If it ia excessive to say that American history could be written 
in terms of its federal decisions, it is not excessive to say that the American 
history would be incomplete without a careful consideration of them.” 
Professor Wills has observed: 


“But the real Constitution is found in the three hundred volumes of officially report- 
ed decisions of the United States Supreme Court. The original Constitution created 
only foundations of our constitutional law. The Supreme Court has built the super- 
structure. The original Constitution, to use another figure, was a somewhat meager 
blue print; the present Constitution, a completed blus print and plans and specifica- 
tions.” (Constitutional Law p. 80). 

Prof. Wills quotes with approval a statement that ‘the real rulers of the 
country are the justices of United States pupreme Court.’* He further 


ne ery eee eee eee ab tever abaa Ais Unie i pines 
in its (of the Supreme Courts) hands. Without the active co-operation of Justices of 
the Supreme Court, the Constitution would be a dead letter... The Supreme Court, 
more than any other branch of the government, stands for the whole country and ts 
truly ‘af the people, for the people and by the people.’” (Ibid. p. 114). 
This eminent position was attained by the Supreme Court of America, by 
the exercise of the power of judicial review. It is true that the Constitution 
has not ifically vested in the Supreme Court the power of judicial review. 
But Chief Justice John Marshall maintained in Marbury v. Madison that the 
Supreme Court possesses that power. It is remarkable to note that the Con- 
stitution has laid down limitations on the powers of the Executive and the 
Legislature, but no limitations have been placed upon the powers of the judi- 
ciary. Hence this branch of government assumed the role of deciding the 
extent of limitations. ‘‘The due process clause’ in the Constitution helped 
the Supreme Court in this task. It is the Supreme Court that decides whe- 
ther the exercise of the police power, or the power of taxation or the power of 
eminent ee is proper or not. Thus, it carried out the responsibility be 
striking a balance between personal liberty and social control 


182 ° Tie BOMBAY LAW. RHPORTER. fvou. tk. 


“‘due process of law”? helped considerably the Supreme Court m 
cite paras ita superiority. The phrase was borrowed by the framers of the 
American Constitution from English law. In Murray v. Hobokén L. & I. Co.,' 
the Supreme Court laid down, ‘‘the worda due process of law’’ were undoubt- 
edly intended to Fle the same meaning as the words “by the law of the 
land’ in Magna Charta. Edward LI substituted the words ‘‘due process of 
law’’ for the words ‘‘by the law of the land’’ in the Magna Charta. In 
England, however, the phrase ‘‘due process of law” did not attain any signifi- 
aoe For, an Act of Parliament, being the law of the land is due process 

W. 

It is true that the English Parliament is sovereign. This, however, 
does not mean that the English Courts have no power of judicial review. Coke 
ae Bonhams case laid down the basis of judicial review in England. He 

“Tf an Act of Parliament is against common rights and reason or repugnant or im- 
possible to be performed, the common law will control it, and adjudicate such act as 
void.” ‘ 


In America, the phrase, ‘‘due proceas of law’’, was interpreted in different 
senses at different times. The concessions of ea Charta applied in Eng- 
land only to guard against executive usurpation and tyranny. In America 
they became ‘‘the bulwark against arbitrary legislation.” It has been rightly 
observed by the Supreme Court: 

“They (the concessions of due process) must be held to guarantee not particular 

forms of procedure: but the vety substance -of individual ‘rights fo) lite,. Uberty” and 
property.” 
Subsequently due process was relied upon to set aside unreasonable legislation. 
To-day due process protects individual both against State action as also against 
federal action. (Virginia v. Rives®). It applies to all branches of govern- 
ment. It protects every sort of guarantee. It protects parsons as to their 
rights, privileges ets. both civil and political. It protects social control also. 
Prof, Wills observed : 


“Due process of law, as a matter of legal procedures, protects personal liberty against 
social control in the matter of notice, opportunity to be heard, impartial tribunal, and 
an orderly course of procedure. Due procesa of law as a matter of jurisdiction, pro- 
tects personal liberty against social control when persons or property are outside the 
jurisdiction of the government undertaking to exercise social control and where there has 
been no service of process or consent. Due process of law as a matter of substance 
protects personal liberty against social control in the matter of all substantive rights. 
Yet personal liberty is never protected against social control when that social control 
takes the form of the police power, or taxation or eminent domain. In these respects 
due process protects social control” (p. 680). 

The Supreme Court of U. 8S. A. did not lay down any definition of 
due process. The notions about reasonableness or fairness of law changed with 
different Judges. This resulted some times in hampering social control - Some 
times it created uncertainty in law. But in spite of these defects, it is true 
that the clause strengthened the position of Judiciary , as regards its power 
of judicial review. 

Is THs Power or Jupician Review UNDEMOORATIO? À 

The wide power of judicial review enjoyed by the Supreme Court of 
America has been criticised by some as undemocratic. (1) It is urged that a 
few Judges should not have the power to set aside legislation passed by the 
representatives ef the people. Judicial review enables the Judges to correct 
unwisdom. But a question is asked, ‘‘why should the Court have the power 
to introduce its own notions of wisdom or otherwise in place of those of Legis- 
lature’’. Moreover, is it trug to say that because an Act is unwise, it is 
necessarily unconstitutional? Judicial review is sought to be defended on the 
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‘ground that it protects the rights of minority as against the tyranny of finde: 
rity. But this does not appear to be convincing. - After all, the real protection 
of any right in any society will come from the spirit of moderation rather than 
from any such external provisions. Judge Learned. Hand said: 

“That a society so riven that the spirit of moderation Js gone, no Court can gave 
that society, that a society where the spirit flourishes; no Court need save, that in a 
ph ac aa a ak 
spirit in the end will perish.” 

(2) Another critic of judicial review maintains: 

- “Undemocratic institutions without authority to govern would be exercising the 
* power to govern. If theirs is the last word not merely as to what minimum protection 
of free speech and free presse the Constitution compels, but as to where it is wise to 
craw We line, Dy po: much Das- popular govern DORN sure ees A 
mune from popular control” 

(3) It is also suggested that the Courts have indirectly thus participated in 
political functions. This may lead to the destruction of. their independence. 
The Court, in so far ag it is not an elected body, may be characterised as undemo- 
cratic. It is a fundamental question whether an undemocratic body should be 
authorised to set aside decisions of a properly constituted democratic 
0 ation. 

ese arguments against judicial review are adequate to create doubts as 
regards the desirability of allowing the judiciary to exercise.wide powers as 
are obtained under the Constitution of U.S.A. But a closer analysis of the 
working of the American Constitution reveala that the fears are exaggerated 
and some of the objections are more imaginary than real. The Supreme Court 
of America refused to exercise consultative jurisdiction. It exercised the power 
of judicial review only im actual litigation. John said : 

“This Court never sought to enlarge the judiclal power beyond the proper bounds, 
nor feared to carry it to the fullest extent that duty requtred.” 

‘This statement is significant. It is true that the American Constitution has 
not accepted Parliamentary form of government. This, however, does not mean 
that the government under the American Constitution is not democratic. The 
test of a democratic government is not the parliamentary form of government, 
but whether it protects individual liberty. The defence of civil rights by the 

Courts not only secures to the Constitution the democratic traditions, but it 
also ensures a peaceful social order. Justice Cardozo very clearly analysed 
the nature of judicial process and defended the powers of the Court.° He wrote: 

“The great ideals of liberty and equality are preserved against the assault of oppor- 
tunism, the expediency of the passing hour, the erosion of amall encroachments, the scorn 
and decisions of those who have no patience with general principles by enshrining them 


aloof in the background, but none the less always in reserve, tends to stabilize and 
rationalize the legislative judgment, to infuse it with glow of principle, to hold the 
standard aloft and visible for those who must rim the race and keep the faith. I do 
not mean to deny that there have been times when the poaslhility of judicial review 
has worked the other way. Legislatures have sometimes disregarded their own respon- 
sibility and passed it on to the Courts. Such dangers must be balanced against those 
of independence from all restraint, independence on the part of public officers elected 
for brief terms, without a guiding force of a continuance tradition.. On the whole, I 
believe the latter dangers to be more formidable of the two. Great maxims, if thay 
are violated with impunity, are honoured often with lip service, which passes easily 
into irrelevance. The restraining power of the judiclary does not mantfest its chief 
worth in the few cases In which the Legislature has gone beyond the lines that make 
the limits of discretion. Rather shall we find tts chief worth in making vocal and audi- 
ble the ideals that might be otherwise silenced, in giving them continuity to life and 
 expreasion in guiding and directing choice within the limits where choice ranges. This 
function should preserve to the Courts the power that now belongs to them, if only 
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the power is exercised with insight into social values, and with suppleness of adaptation 
to changing social need.” (The Nature of the Judicial Process, 92-94). 

Cardozo J. has rightly pointed out the exact role of the judiciary. It makes 
vocal and audible the ideals that might otherwise be silenced. This itself is a 
great contribution to the preservation of democratic traditions. Moreover, as 
the power is exercised only with the insight into social values, it conforms to the 
general wishes of people, though it may not strictly conform to the wishes of the 
majority of the elected representatives of the people. 

The recent history of the Supreme Court of America leads us to infer that 
the Court has not worked as a stumbling block in the path of the executive or 
the Legislature. The American Supreme Court has fully realised the great., 
responsibility cast upon it by the Constitution and that the. enormous power ° 
given to it must not be used in such a way as to obstruct the functions of the 
government. Mr, Justice Frankfurter said in Jomt Anti-Fascist Refugee Com. 
v. Megrath®; 

Big ining” ery be ald dai banie oniy cai eu a apiece, tile 

Court has not sought unduly to confine those who have the responalbility of governing 
by giving the great concept of due process doctrinaire scope. The Court has responded 
to the infinite variety and perplexity of the tasks of government by recdgnizing that 
what is unfair in one situation may be fair tn another.” (p. 849) 
This change in attitude at different times is not the result of the whims of.the 
Judges, but an indication of the desire of the Judges to respect the wishes of the 
people. It was the due process clause that enabled the Judges to do this. 
Mr. Justice Frankfurter explained the conception of due process, in the follow- 
ing way. He observed (p. 849): 

“The requirement of ‘due process’ is not a fair-weather or a timid assurance. It 
must be respected in perlods of calm and in times of trouble;-it protects aliens as well 
as citizens. But ‘due process,’ unlike some legal rules, is not a technical conception 
with a fixed content unrelated to time, place and circumstances. Expressing as it does 
in its ultimate analysis respect enforced by law for that feeling of just treatment which 
have been evolved through centuries of Anglo-American Constitutional history and 
civilization, ‘due process’ cannet be imprisoned within the treacherous limits of any 
formula. Representing a profound attitude of fairness between man and man, and more 
particularly between the individual and government, ‘due process’ is compounded of 
history, reason, the past course of decisions, and stout confidence in the strength of 
the democratic fatth which we profess. Due process is not a mechanical instrument. 
It is not a yardstick. It is a process. It is a delicate process of adjustment inescapably 
involving the exercise of judgment by those whom the Constitution entrusted with the 
unfolding of the process.” 

Frankfurter J. thus indirectly conveys that the judgments of the Supreme 
Court ‘‘in explaining ‘due process’’ will not have religious sanctity and 

times would persuade the Judges to the acceptance of new views for the solu- 
tion of the problems of life. The American Supreme Court has never accepted 
the theory that the Constitution is cast in straight jacket. John Marshall 
Tightly pointed out that he was expounding a Constitution and ‘‘constitution 
is not a gate but a road’’. New circumstances demand new solutions. Mr. 
Justice Jackson observed in American Communications Association v. Dondes* 
as follows (p. 968): 

“The task of this Court to maintain a balance between liberty and authority is 
never done, because new conditions today upset the equilibrtums of yesterday. The 
seasaw between freedom and power makes up most of the history of governments, 
which, as Bryce points out, on a long view consists of repeating a painful cycle from 
anarchy to tyranny and back again. The Court's day-to-day task is to reject as false, 
claims in the name of civil liberty which, if granted, would paralyse or impair autho- 
rity to defend existence of our gociety, and to reject as falee claims in the name of 
security which would undermine our freedoms and open the way to oppression. These 
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are the competing considerations involved in judging any meesures which government 
may take to suppress or disadvantage its opponents and critics.” 

In this century, the executive organ of the State has assumed vast powers. 
Paul Appleby observed : 

“With the growth of knowledge, dience and public expectation, the principal deve- 
lopment of government has been strictly in the executive field.” (Morality and Admi- 
nistration in Democratic Government, p. 81). 

It is necessary that there must be limits on the executive power. These limits 
must be scrutinised by the judiciary. No doubt the needs of the administra- 
tion must be considered sympathetically if the society is to progress. It must 
„ebe admitted that in modern governments delegation of administrative function 
‘ is inevitable. This, however, should not mean that this delegation should be 
without any supervisory control. Such a supervisory control is provided by 
the process of judicial review. 

LOEWE on THE Powe or Juprom. Review. 

The American Supreme Court has also placed limitations on its power of 
judicial review particularly in the sphere of executive function: (1) It has 
accepted the doctrine that mandamus will not issue against the President. (2) 
It has also accepted that in the sphere of foreign affairs and defence the Pre- 
sident should have greater liberty. In Chicago and Co., Atrlones Inc. v. 
Waterman S. S. Corporation,® the Supreme Court laid down: 

“...The President, both as Commander-in-chief and as the Nation's organ for 

foreign affairs, has valuable intelligence services whose reports are not and ought not 
to be published to the world. It would be-intolerable that Courts, without the rele- 
vant information should review and perhaps nullify actions of the Executive taken on 
information properly held secret.” (p. 576). 
In Reaves v. Amnsworth® the Supreme Court was considering a petition for the 
issue of.the writ of certiorari by an officer of the Army who was discharged by 
the President on the ground that the officer was mentally unfit. The Court 
dismissed the writ petition and laid down (p. 229): 

“The Courts have no power to review. The Courts are not the only instrumedAtall- 
thes of Government. They cannot command or regulate the Army.” i 
Thus the Courts have refused to consider ‘‘political questions’’. The Supreme 
Court has also accepted another limitation on its power. (3) It has refused to 
decide Constitutional. questions unless such decision was ‘‘strictly neceesary.’’ 
4) A fourth limitation of ‘‘reasonable doubt” has also been accepted by the 

upreme Court. The Court has refused to declare a law as bad law unless it 
was unconstitutional beyond all reasonable doubt. Z The fifth limitation is the 
limitation of policy. In Unsted States v. Butler! Mr. Justice Stone said in his 
dissenting judgment (p. 495): 

“The power of courts to declare (an act of Congress unconstitutional) ‘is subject to 
two guiding principles of decision which ought never to be absent from judicial cons- 
ciences. One is that Courts are concerned only with the power to enact statutes, not 
with their wisdom. The other is that while unconstitutional exercise of power by the 
executive and legislative branches of the Government is subject to judicial restraint, the 
only check upon our own exercise of power is our own self-restraint. For the removal 
of unwise laws from the statute books appeal lies not to the Courts but to the ballot 
and to the processes af democratic Government.” 

Mr. Justice Frankfurter has expreesed his opman on this point more emphati- 
cally. He observed (p. 1175): 
..The distinction which.ths Founders drew between the Court’s duty to pass on 

i ie en a ee ee 
of policy is fundamental. But in. its actual operation it is rather subtle, certainly to 
the common understanding. Our duty to abstain from confounding policy with consti- 
tutionality demands perspective humility as well as self-restraint in not declaring un- 
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constitutional what in a Judgo’s private judgment is unwise or ever dangerous.” (Vide 
Dennis v. United States"). 

These are the basic concepts of the doctrine of judicial review under the 
Constitution of U.S.A. The Supreme Court of India has also the power to 
declare an unconstitutional Jaw as bad law. Article 18 of the Constitution 
confers that power on the Supreme Court. But the absence of ‘‘due proceas 
clause’’ in our Constitution tas made it impossible for Supreme Court to 
become as supreme. as the Supreme Court of the United Statea of America. 
Moreover, there is no provision in the Indian Constitution similar to the pro- 
vision in the American Constitution which vests the judicial power in the 
Supreme Court and other Courts. The Indian Constitution has not accepted, 
the doctrine of separation of powers. The Supreme Court of India in A. K.: 
Gopalan v. Ths State® has rightly observed: 

“Tn India, the position of judiciary is samewhat between the Courts in England end 
the United States.. -No scope for the Courts in India to play the role of the Supreme 
Court in the United States.” 


T. K. Tops. 
GLEANINGS. 


HNGLISH JUSTICE 


THE words which Salmon J., used recently when sentencing the nine youths 
who had pleaded guilty to various crimes which they committed in and around 
‘Notting Hill and Shepherds Bush ought to be carried through the length and 
‘breadth of the country. ‘‘ Everyone, irrespective of the colour of their skin, is 
entitled to walk through our streets in peace, with their heads erect, and free 
from fear. That is a right which these courts will.always unfailingly uphold. 
As far as the law ib concerned you are entitled to think what you like, however 
foul your thoughts; to feel what you like, however brutal and debased your 
emotions; to say what you like providmg you do not infringe the rights of 
othérs or ‘imperil the Queen’s peace, but once you translate your dark thoughts 
and brutal feelmgs into savage acta such as these the law will be swift to punish 
you, the guilty, and to protect your victims.’’—S.J. 


A QLANOE at THE Law IN AMERICA 

A MONTH’S holiday in the States starting in San Francisco and ending in 
New York enabled me to get a fleeting but illuminating glimpse of some of the 
legal set-up there. I soon found that I started from two surprising and rather 
depressing premises. First, that the lawyer has to contend with forty-eight 
different State laws and jJudiciaries plus one Federal—forty-nine in all. Except 
for Louisiana which has the Code Civil, all started from English Common Law 
but each has taken a different path since. Secondly, the modernisation and 
development of law in America has, generally speaking, proceeded at a much 
slower pace than in this country, and often in conversation Americans will 
use legal words that passed out of use here a hundred years or-more ago and 
one is'left madly casting one’s mind back to one’s student days to try to remem- 
ber some of the history of law. The reason is, I think, because their State 
Legislatures only meet for one short session*every other year, and therefore, 
after dealing with the more urgent problems of government, there is little time 
or inclination left to deal with large-scale revision of the general law. 
- My first introduction was to a large firm in San Francisco where there were 
some hundred qualified men on the staff. Managing clerks and outside clerks 
appear to be quite unknown and everyone has to do all his own ‘‘bottle-wash- 
ing,’’ except for the senior partners who have young qualified men as personal 
-assistants. About fifty of these men all worked in the office library, which was 
a huge room filled with forty-nine current sets of law reports. I was given 
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as my mentor to show me: round a young man in his twenties who had been 
at Oxford as a Rhodes scholar and was,. incidentally, the only person I met in 

¿my whole trip who displayed any anti-British sentiments. He had been very 
profoundly upset by someone at Oxford who had unhappily quoted to him the 
dictum attributed to the late Lord Hailsham that ‘‘ America is a mausoleum 
of all that is archaic in English law.’’ And he devoted a lot of time trying to 
prove to me the falsity of that saying. But actually all he said and all I 
subsequently saw only went to prove the exact converse. 

The law reports I saw were very full, reporting all the pleadings in extenso, 
however trivial and hopeless, and all the cases cited in argument. <A personal 
„search therefore on any point is well-nigh impossible, but fortunately there 
“exista an enormous index running into several big volumea, giving the refer- 
ences of every time any case is cited (however casually). The whole system is 
one of those great monuments of unnecessary work which in theory someone 
should do some time and which only the Americans do in fact. 

From San Francisco I went to Reno in Nevada in the hope of seeing the 
famous divorce Court, but unfortunately it was not sitting on the two days 
that I was there, though I did see the ‘‘Marriage Centre,’’ which is just across 
the road, so that, having untied'one knot, one could tie the next with the mini- 
mum of delay in a little hall in which every chair and every stick of furniture 
had a blue bow tied to it and where the ceremony was performed by ‘‘an inter- 
denominational clergyman,’’ who, the proprietor assured me, was a very well- 
known preacher from Wales. 

I did, however, attend a probate Court in Reno. There was even leas for- 
mality than before a Chancery Judge in chambers. Nobody bothered to stop 
smoking. There was an iced water machine standing on one side of the Court 
that was in constant use. There did appear to be a clerk of the Court, but I 
failed to gather his fonction as the Judge called all his own cases and sorted 
out his own papers, and the advocates emphasised their points by leaning on 
his desk: Everyone was dreased in light coloured clothes of hues in this coun- 
try confined to the promenade at Southend or Brighton. .The suits were very 
loose cut and everyone moved with that loose-jointed shamble that made°me 
long to get a spanner to tinghten up all their nuts. The work the Court was 
doing seemed to be obscure, but it seemed gonerady thought that Justice was 
being done. 

My next point of contact with the law was in a small town in the South- 
` West where I went quite by chance for three days and where I was lucky enough 
to be introduced to several of the Judges of one of the State District and Ap- 
peal Courts. On the Saturday morning I went to see one of the Judges in 
his private office. While I was talking to him the ’phone rang and I heard 
him tell someone called Bill that it was quite all right and he was to bring 
her over right away. Five minutes later in came Bill with a very pregnant 
young negress. He explained that he was counsel for the husband, who was 
in the army’in Japan and who wanted a divorce, and that the wife had come 
to give evidence of her own adultery. Without further ado or any proof of 
the marriage, the Judge told the wife that he could see she was pregnant and 
asked her who the father was. She told him the name of some man from the 
next street and the Judge replied ‘‘Decree granted’’ and turned to me and 
said he always found these divorce casea particularly easy when the wife was 
pregnant by another man. 

Later I had a long talk with one of the senior Judges. He explained that 
all the State Judges were elected every four yeara, and when I commented on 
the apparent lack of discipline in the Courts he said that a Judge dare not 
be too strict or he would-lose the next election. One of his big troubles was 
that frequently when a case was called none of the parties or their counsel 
turned up or sent any excuses, and he and the juny just had to go home again. 
But he did not feel that he could do anything to prevent it. ` 

All civil cases are tried before a jury who often bring in the moat extrava- 
gant verdicts for huge sums of damages. The Judge is not allowed-to sum up, 
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which means that there is no sobering influence to counteract the somewhat 
wild statements of the advocates, as the Judge can do little more than try to 
hold some kind of balance between the two warring factions. Juries frequent, 
ly award over $50,000 damages for personal injuries and have been well over 
$100,000, but that is not by any means all profit to the plaintiff, as his lawyer 
will have to be paid on the ‘‘contingent fee” basis, whereby he will take any- 
thing up to 50 per cent. of the damages as his profit costs. There is a most 
gruesome book published showing terrible photographs of people who have been 
burnt to death in motor cars or suffered other appalling injuries, and under- 
neath each is a caption stating that for this accident attorney X or attorney Y 
had succeeded in recovering so many thousand dollars damages for the BOTTOW-, 
ing widow and dependants. 

Motor car cases seem to be seldom settled because defendants are reluctant 
to agree to pay the astronomical sums that the plaintif knows he has a good 
chance of getting out of a jury. And the plaintiff’s attorney wants a fight so 
that he can get a good cut rather than a more limited fee for an easy settle- 
ment. There is therefore no letter before action, nor any p nego- 
tiations at all. The wife of a friend of mine on Long Island had a alight car 
accident with another car with a man and his wife in it After the accident 
and the exchange of names and addresses the man said no one was hurt and 
off they all drove. Three months later, without any warning at all, a process 
server arrived at the door of their house and served my friend’s wife with a 
writ for damages for shock on behalf of the man’s wife. The case had already 
been going on for six months when I was there. 

party insurance is not compulsory in any State except three, and even 
when one has an optional policy it will be limited in amount, so that the un- 
fortunate driver can still find himself lable for considerable excess damages. 
One result of all this is that no one will ever pick up a hitch-hiker as even 
they have proved embarrassingly litigious. 

In New York I visited the office of a corporation lawyer who had just com- 
pleted a big oil deal, and he proudly showed me his file. I had no opportunity 
to grasp all the ramifications of the deal but I could ‘not help noticing that all 
the documents were enormously long and verbose and would have rejoiced the 
heart of an eighteenth century conveyancer charging by the folio. The lawyer 
proudly told me his elaborate arrangements for completion of the deal. They 
don’t seam to trust each other very far and instead of, as in the City, two 

ing clerks handing over rather crumpled banker’s orders sitting at a 
three-legged table in a dirty office, he had five trunk lines kept permanently 
open during the ceremony and five special airplanes waiting at the airport to 
fiy off with the deeds to each of the parties. 

I listened to the Chairman of a State Bar Association at their annual dinner 
lamenting that lawyers were not as highly thought of in the community as 
they used to be and hinting that all was not well in the organisation of the 
profession. However, the lawyers in America seem to do quite well and the 
top ones very well. But it was not a world in which I felt any urge to com- 
pete; I returned to England with the happiest memories, but no tinge of envy. 
—SJ. [F.CA.] 


— 
NULLITY: RE-MABBIAGH 


A DEORER absolute of nullity acts retrospectively to the date of the purported 
marriage, but not for all purposes. This is the lesson driven home by Wiggins 
v. Wiggins (otherwise Brooks) and Ingram, reported at Law Journal, Vol. 108, 
p. 426. The facts were, briefly, that a wife was granted a decree nist of nullity 
on the ground of her husband’ s incapacity. Before the decree was made absolute 
she went through a ceremony of marriage with the petitioner. His prayer for a 
decree of nullity, on the ground that the marriage was bigamous since the wife’s 
former marriage was still subsisting, was successful In Mason v. Mason 
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otherwise Pennington), ([1944] N.I. 134), the Court of Appeal of Northern 
held that when a decree was made absolute for nullity, it was retro- 
spective to the time of the purported marriage for all purposes; consequently, 
although the marriage which was afterwards nullified was apparently subsist- 
ing when the second marriage was entered into, it was not really ert 
because it had never existed. Yet in De Reneville v. De Renevilla, ([1948] 1 
All E.R. 586), where Mason v. Mason was briefly considered by Bueknill, LJ. 
the view was taken that an intervening marriage subsequent to a voidable 
marriage and previous to a decree absolute of nullity, would be bigamona, the 
ratio decidends being that the decree of nullity was retrospective in some 
respects only. ‘‘One must look at the existing facts at the time of an alleged 
yigamous marriage’’, His Honour Judge Carr said in the Wiggins case, ‘‘and 
must not be ‘deceived’ by the terms of the decree absolute’’. This echoes the 
observation of Lord Greene, M.R., in the De Renevilie case (at p. 60) that one 
must not ‘‘allow oneself to be misled by the mere wording of a form of decree 
Me, Was adopted in the past for reasons which are no longer appropriate.’’ 


THe Prince or WALES 

Brrrary and the Commonwealth once again havé a Prince of Wales. More 
than twenty years have passed since the Principality was represented by its 
own Prince, and the rejoicings of the Welsh people are shared by all countries 
that comprise the British Commonwealth of Nations. The title of Prince of 
‘Wales is rooted in the turbulent days of the thirteenth century, when inde- 
pendent Welsh ehieftains clashed with unifying aims of the English Crown. 
As Karl of Chester, King Hdward I was well-placed to forge a link between 
the two countries. This end he achieved; but, so a note to Sir Edward Coke’s 
report of The Prince’s Case ( [1608] 8 Co. Rep. 1a) informs us, Edward I found 
the natives obstinate and unwilling to be governed by a Prince who was not 
born of their own nation. In 1284 his eldest son was born at Caernarvon, and 
the King told the people of Wales that they had a Prince of their own country 
to rule over them. Edward of Caernarvon was created Prince of Wales, in 
1301, when the Earldom of Chester was also conferred upon him by the King. 
From that time the Sovereign’s eldest son has been called the Prince of Walesa. 
Prince Charles is the twenty-first Prince of Wales, and although some years 
must pass before his investiture takes place, the Queen’s assertion, ‘‘When he 
is grown up I will present him to you at Caernarvon’’, indicates that Her 
Majesty intends to follow the precedent set by King George V, whd invested 
his son, the Duke of Windsor, the last hdider of the title w en seventeen years 
of age, on July 18, 1911, at Caernarvon Castle.—-D.J. 


“SrevoruRay REPAIRS”? 

Ir ig not surprising that landlords and tenants should discover on occasion 
that words are the best means of preventing mutual understanding. This is 
particularly the case, though it sounds paradoxical, with terms whose mean- 
ings are universally known yet defy any satisfactory definition. The expres- 
sion ‘‘structural repair’’ is a case in point; its meaning, prior’ to the decision 
of Vaisey, J., in Granada Theatres, Lid. v. Freehold Investment (Leytonstone), 
Ltd., ({1958] 2 All E.R. 551), would have been a matter of ‘‘wild surmise’’, 
unleas we go as far afield as Re Insole’s Settlement, ([1938] 3 AN E.R. 406), 
where Lord Greene, M.R., dealt with the term ‘‘structural additions’’, or 
Atkinson v. Betitson, ((1955] 8 All E.R. 840), where the words ‘‘intends to. 
reconstruct...a substantial” part’’ m s. 30( \ (f) of the Landlord and Tenant 
Act, 1954, were considered by the Court. Vaisey, J., in the case here under 
review, observed that structural repaires must mean “repairs of, or to, a struc- 
ture’’; the learned Judge did not say, however, in general terms what a ‘‘strue- 
ture” was, but contended himself with holding, on the facts of the case, that 
the roof and one of the main walls [of a cinema] were parts of the structure 
of the building. The next diffloulty is ‘‘substantial’’, and Vaisey, J., was con- 
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teht to accept that the word was equivalent to ‘‘considerable’’, Perhaps the 
most helpful part of the decision is to be found in the observation that the 
right approach to the matter is to remember that it is the nature of the dis- 
repair rather than the nature of the repair which is relevant: ‘‘a comparatively 
small and unsubstantial or inconsiderable amount of structural disrepair’’, 
the learned Judge said (at p. 558), ‘‘might well be repaired so extravagently 
as to make the repair of a substantial nature, and I think that the obligation 
here must be measured not so much by the nature of the repair as by the 
nature of the eee or antecedent disrepair.’’ rane 


~ 


Tre Use AND ABUEE oF Tars RECORDINGS . 


Ir would appear’ to be established, in principle at any rate, that there is no 
objection to the admissibility of tape recordings as evidence in Court. This 
proposition has been upheld in recent years in both civil and criminal pro- 
ceedings, Thus, in November 1954, in the Southwark county Court before 
Judge Daynes, Q.C., at the first hearing a recording of a conversation between 
the plaintiff and defendant was admitted as evidence. The plaintiff denied, 
in reply to counsel, that he had m any way tampered with the recording. At 
the resumed hearing, a tape-recording engineer was called and said that he 
could recognise that parts of the conversation had been erased and re-recorded. 
The background noises were different in various sections of the recording and 
the microphone had been stood nearer to the recording machine. The plaintiff 
then admitted that he had altered the recording. He had played it through 
to his wife who had been disgusted with some of his bad language. When she 
had gone to bed he had erased and re-recorded those parts without the swear 
words. The learned Judge said that he might well go to prison for perjury. 

It may have been brought to the attention ats the learned county Court 
Judge that, a few weeks earlier, tape recordings had been discussed in Divi- 
sional Court proceedings. In Holder v. Holder (The Times, October 26, 1954), 
a see applied to the Divisional Court for the setting aside of a deeree nisi, 

oe sa condonation of the matrimonial offence by his wife. The President, 
sta that it was alleged that a tape recording contained the conversations 
of fhe wife and her sister on a point vital to the applicant’s contention, order-. 
ed that the equipment be submitted to the Queen’s Proctor and expressed the ` 
hope that, in spite of accidental erasures by a small boy, it might be possible 
for experts to decipher the voices. 

Although these seem to be the first cases to be noted which involved tape 
recordings, as early as 1927 a dictapMone record was permitted to be used as 
an aid to memory. In Buzton v. Cumming, ([1927] 71 Sol. Jo. 232), a witness 
said that immediately after a disputed interview he had dictated into a dieta- 
phone his recollection of what had taken place. Swift, J., raised the question 
whether a dictaphone record had ever been accepted as evidence by the Courts, 
and upon counsel replying that he did not think so, said that he saw no reason 
why such a record as the witness referred to should not be put in evidence. 

Recently, in Clifford Douglas & Co. v. Hill (Estates Gazetta, December 14, 
1957), the plaintiff estate agents, in a claim for commission, had made a simul- 
taneous recording of a conversation on the telephone with a prospective custo- 
mer. <A transcript of this recording was referred: to in cross-examination of 
this witness but was not actually put in evidence. Had there been such an 
application the defendants might have objected to its admissibility on the 
grounds that, as a typed transcript, it was a copy of a copy, but apart from 
this, there seems little doubt now that the tape recording itself could have 
properly been put before the Court, 

The poSition in criminal proceedings would appear to be similar. 

In E. v. Burr (The Times, May 11, 1956) Hilbery, `J., having heard legal 
argument, ruled that the Ceurt and jury should hear a tape recording’ of a 
conversation which took place at Salisbury police station and that the jury 
should be supplied with a transcript. The learned J udge expressed same 
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doubt as to the necessity for a tape recording but had apparently no doubt as 
to rts admissibility. 

There have been suggestions in recent years in the House of Commons that 
tape recording should be used to’ record interviews between police and suspect- 
ed persons and the suggestions probably arose from the fact that accused per- 
sons so often allege that their statements are fabricated or have been tampered 

-with. 

Two aahodi of recording seem to be involved: mechanical recording, where 
sound waves are translated into the vibrations of a cutting needle and a wavy 
groove is cut on a waxlike surface (¢.g., office dictaphones and gramophones), 
gnd magnetic recordings, where sound waves are turned into electrical impulses 

-and these are transferred as magnetic charges which vary from point to point 
on & plastic tape. In assessing the worth of a recording as truthful testimony 
the ease with which both these types of recording can be altered is a vital con- 
sideration. It is a commonplace that ‘‘dubbing’’, or recording a recording, is 
a simple task to an experienced operator of a gramophone record. With skill, 
it is possible to eliminate even a single word and thus a remark originally, for 
example, “I am not guilty” could be altered fairly easily to ‘‘I am (slight 
pause) guilty’’, the pause before ‘‘guilty’’ only adding emphasis to the appa- 
rent confession. It is also feasible to invent a text in the speaker’s own voice 
which in fact he did not say. For example, the sentence ‘I am not guilty 
but oe says I am” can be rearranged to read ‘‘Jones says I am not guilty 
bat I am.” 

These sinister manipulations are technically easier when tape recorders are 
used. A modern recorder runs at about seven and a half inches a second and 
a single word occupies about one and a half to two inches of tape. Elimina- 
tion can be effected by the snip of a scissors and the rejoiimg of the ent ends 
can be so well done that it cannot be heard. Similarly, the original order of 
words and phrases can be altered, and if the rejoined tape is dubbed on to a 
fresh tape, then there would be no apparent loss of quality and, of course, no 
joint tape before the Court. 

It may be that, by imprinting on tapes used for evidential purposes eom- 
plex nonrepeating wave patterns, like the scrolls on a blank note, the possibility 

wilful damage to an origmal tape could be avoided, but such safeguards 
always have the disadvantage that they may not convince the average jury. 
The best safeguard, which is at ance real and understandable, seems to lie in 
physically guarding the tape as soon as a recording has been made,from it. 

There is much to be said for tape recordings. A written confession or con- 
versation can never contain exactly all that was said. <A recorded conversation 
contains the whole colour and shadowing of speech, the full emotional content 
of what was said, and is an aspect of truth which the written word cannot re- 
produce. Neglecting forgery, it would be the truth, the whole truth, and no- 
thing but the truth. It is certain, however, that at least one manipulated re- 
cording has already appeared in Court, and, when the accuracy of recorded 
conversations is in dispute it would seem a proper precaution, to obtain access 
to a tape by discovery and subject it to skilled examination. —L.J. 


THe Iwapequacy OF LANGUAGE 


One of the drawbacks of universalised literacy, even to the sub-basic extent 
achieved in some council schools, is that it fortifies the general fallacious 
assumption of the omni-competence of language. It is generally taken for 
granted that every human emotion, experience" and intuition, every subtlety 
of physical or mental perception has ita exact equivalent in the purely con- 
ventional system of cluckings and clickings, labial and guttural sounds, which 
we call speech, and in the equally conventional hieroglyphies into which those 
sounds can'be roughly translated. Lawyers are°particularly prone to believe 
that what is inexpressible must, be non-existent. Anyone who has ever attempt- 
ed even a simple translation from one language to another is instantly aware of 
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the essential. limitations. of language. Take | even ‘such a simple word as 
‘fbreed.’?’ To'a man eating thin, bleached ingubstantial slices. of “eut loaf’? 
in a Brixton café, bread means something very different from what a Freneh- 
ee ee ee eee 
means by ‘‘ „And if in so simple a matter language is so rough and 
'- ham-fisted in g equivalenta, what. of ita adequacy to the subtler shades of 
meaning in the mind? Still, ons mustn’t give up the unequal struggle to use— 
` words accurately, so far as they will go, and not to lapse into a general habit 
‘of telling Hea by reckless fluency, that reckless fluency which is the mark of 
ao, much writing in the daily papers. Tt was interesting, therefore, to sea a 
decision of a criminal Court in Athens recently turning on a point of mis- 
‘translation from English into Greek. In the months of the ancient Greeks - 
language certainly became an instrument of remarkable range and accuracy, 
and evidently the. modern Greeks have not completely forgotten that. tradition. 
- An article in English had stated that the Greek Government had “‘indicated 
serious concern” about affairs in Lebanon: In a Greek paper’ this had been so 
translated as to substitute ‘‘special interest” for ‘‘serious concern,” there 
' being, it is gaid, no modern Greek word which conveys the precise meaning of 
‘‘concern.’’ Now, iw Britain people reading their papers in the usual trance 
- would hardly notice the difference and a slip of that sort would, and constantly 
' does, pasa unnoticed, but not so in Greece, where apparently the freedom of 
the’ pres does not include Impressionistic artistry. The publishers of the. 
guilty paper were condemned to five months’ imprisonment and a heavy fine, 
while the paper itself was deprived. for two months of customs exemption on 
imported newsprint. At present an appeal is pending, but i tion stirs 
happily at the effect it would have in Fleet Street if proprietors of newspapers, 
editors and journalists were liable to be dragged: up Ludgate Hill to the Old 
. Bailey to answer charges of murdering, racking, torturing or assaulting ordi- 
nary reasonable English words. One would have to rebuild and re-open the - 
Fleet Prison and staff it with philologists, grammarians and professors of lite- 
-ratare to give the inmates classes in occupational therapy.—8S_J. 
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Conveyancing Counsel. By H. R. MEHTA, B.Sc., LL.M., Advocate, High Court and - 
Supreme Court. JULLENDERS: Kailash Law Publishers, Basti Nau. _ 1958. 
Demi Sv. Pages xm +- 282. Price: Ra. 10. i 
En@uisn system of conveyancing is gradually gaining ground in this country. ' 

A book giving every easential information on the subject is bound naturally to 

- be very useful. This is principally a book of “practice and deals with the techni- - 
que of legal drafting and procedure of conveyancing. Correct drafting of deeds’. 
and documents are highly esential, The learned author has erolained 

_ the principles of legal drafting and has tried to reduce to orderly sequence 
‘the large number of topies dealt with ih the book which has been divided into four 

_ Parts. Part I deals with various matters relating to conveyancing ; Part I 
contains nearly two hundred conveyancing precedents; Part III gives rules for 
the construction and interpretation of deeds and documents ; and Part IVs 
embodies technical words and phrases with their meaning. The forms and pre~” 
cedents are well selected and they will be useful for practical pur a The 

book is sure to prove a handy and reliable’ guide to legal drafting. 2 


The New Law College Magasine. Vol II. 1958. Eprrog: Professor M. ‘8. 
VIDWANB, j 

. > We welcome- this law magazine which is doing useful service to students of 

the New Law College. It contains two sections: (1). English, and (2) Marathi. 

There are twelve articles in the English section and five in the ‘Marathi. The 

„articles deal with various topics of interest to students. The magazine is well 

edited and nicely — and is sure to enlarge the mental horizon of studenta, 
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JANGA RAOJI MALI v. NASARAT JAHAN BEGAM-* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVI of 1948), Secs. 34, -88(1A)— 
Rights and privilegea conferred on protected tenant referred to in s. 88(1A)-—What 
these rights and privileges are—Case of protected tenant falling under s. 88(1A)— 
Whether landlord can obtain possession in such case without fulfilling conditions 
laid down in s. 34(1)—Conditions under s. 34(2) and '(2-A) whether also to be 
complied with—Construction, 


Section 34 of the Bombay Tenancy and Agricultural Lands Act, 1948, confers rights 
and privileges on the landlord to the extent that s. 34(1) of the Act gives the land- 
lord the right to obtain possession on the conditions laid down in that section and 
confers rights and privileges on the tenant to the extent that that right is res- 
tricted by the conditions mentioned in sub-se. (2) and (2-A) of s. 34 of the Act. 
It is these rights and privileges given to the protected tenant under sub-es. (2)° and 
(2-A) of s. 34 which are referred to In s. 88(1A) of the Act. Therefore, no land- 
' lord even though the case of the protected tenant falls under s. 88(1A4) can obtain 
possession from a protected tenant unless he requires it bona fide and gives one 
years notice or tn other words he satisfies the conditions mentioned in a. 34 If 
he satisfies these conditions, then if it is established that the protected tenfint possess- 
ed land of the area mentioned in s. 88(1A), it would not be necessary to determine 
whether the conditions under sub-es. (2) and (2-A) of s. 34 are satisfied or complied 
with. 

Ramkisan Damodar v. Kumbhar Garbad Malf, referred to. 


One Nagarat Jahan Begam (applicant), who owned certain lands at Taloda 
in the West Khandesh District, filed an application before the Mamlatdar at 
Taloda for possession of the lands from her protected tenant Janga (oppo- 
nent), on the ground that she bona fide required them for personal cultivation. 
The Mamlatdar held that the applicant bona fide required the lands and allowed . 
the application. The opponent appealed to the Prant Officer, who held’ that the 
applicant did not require the lands bona fide, and he accordingly set aside the 
order of the Mamlatdar and dismissed the applicant’s application for posses- 
sion. The applicant applied in revision to the Bombay Revenue Tribunal. The 
Tribunal allowed the reviaional application and remanded the matter to the 
Prant Officer, observing in ita order as follows :— 

eHowiver: iare ji ons arbre paint: which nasde-to be anedeaned andi athe anit 
under s. 88(14) the law is that a protected tenant whose name stands as the owner in 
the Record of Rights an the first day of January 1952 in respect of any land 50 acres or 
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more of Jirayat or twelve and half acres or more of irrigated land in area in addition 
to the land held by him on lease as a protected tenant shall not be entitled to any rights 
or privileges conferred on a protected tenant by the provisions of a. 32 or 34. Now, as 
to this the learned Mamlatdar has noticed at the end of his judgment that the tenant 
admittedly possesses 30 acres of Bagayat and 27 acres of Jirayat in addition to the suit 
lands and that he is not, therefore, entitled to the benefits of ss. 32 and 34 of the Bombay 
Tenancy Act. It is true that the learned Mamlatdar hes not framed an issue on this 
point, but, evidently, the point seems to have been argued in his Court and he has record- 
- eda finding in favour of the landlady. When one turns to the judgment of the Prant 

Officer, one finds that the learned Prant Officer has entirely lost sight of the point. We, 
therefore, think that the judgment of the learned Prant Officer suffers from thie 
infirmity. We may also mention that this point appears to have been specifically taken, 
in bis Court. The decision on this point one way or the other will have a material 
bearing on the result of this case and, therefore, we are compelled to remand this matter 
back to the Prant Officer for recording a finding on this point under s. 88(1A) and dis- 
pose of the appeal (No. 172/1955) according to law In the Hght of his finding on this 
paint.” 

The opponent filed a petition in the High Court against the order of remand 
passed by the Tribunal. The petition was heard by Tendolkar and Kotval JJ., 
and their Lordships referred the following question to a Full Bench :-— 

“Whether section 34 of the Bombay Tenancy and Agricultural Lands Act, 1948, con- 
fers any rights or privileges on the tenant or the landlord?” 

i The following is the referring Judgment delivered by Tendolkar J. on March 

8, 1957 -— 


TENDOLKAR J. This ia a petition filed by a protected tenant challenging an 
order of remand made by the Bombay Revenue Tribunal and a preliminary 
point has been raised by Mr. Gokhale for the respondent that no guch petition 
lies. It is no doubt true that this Court will not ordinarily entertain a petition 
under art. 227 against an order of remand; but there is an exception to that 
general rule and the exception is where the order of remand is made without 
jurisdiction or is demonstrably on the face of it erroneous. Mr. Joshi for the 
petitioner contends that this is one of those cases, and if it is, we would have 
jurisdiction to entertain this petition. 

Now, the short facts that are necessary for the purposes of disposal of this 
petition are that the landlady, who is respondent No. 1 in the petition before 
us, terminated the tenancy of the petitioner and filed a suit before the Mam- 
latdar for possession of the lands on the ground that she bona fide required 
the lands in suit for personal cultivation. The Mamlatdar allowed the appli- 
cation and ordered possession of the suit lands to be given to the landlady. 
The tenant appealed to the Prant Officer, who allowed the appeal and set aside 
the order of the Mamlatdar and dismissed the landlady’s application for pos- 
session. Now, under s. 34 of the Bombay Tenancy and Agricultural Lands Act, 
1948, the Prant Officer had to determine whether the requirement of the land- 
lady was bona fide. He had’ also to determine whether the landlady was al- 
ready cultivating personally other land in exceas of 50 acres, as also whether 
the income from cultivation of the land, of which possession was required, was 
the main source of her maintenance. On all these questions of fact, the 
Prant Officer held in favour of the tenant and against the landlady, and the 
Tribunal confirmed these findings; but the Tribunal made an order of remand 
on the footing that if this case was covered by s. 88, sub-cl. (IA) of the Act, 
then the protected tenant is not entitled to any of the rights or privileges con- 
ferred by the provisions of s. 34; and the issue that was sent back to the Prant 
Officer for recording a finding was whether the protected tenant was a person 
whose name was entered as an owner in the record of rights on January 1, 
1952, in respect of any land 50 acres or more of jirayat or 124 acres or more 
of irrigated land in addition to the land held by him on lease as a protected 
tenant so as to disentitle him to the rights and privileges conferred on a pro- 
tected tenant by the provisions of s. 32 or s. 34 Now, the contention of 
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Mr. Joshi is that s. 84 confers no rights or privileges on the tenant; it confers 
privileges on the landlord; and, therefore, the question that has been remanded 
for trial by the Prant Officer i is a question that is irrelevant to the decision of 
the matter, and the order made by the Revenue Tribunal is patently erroneous. 
Mr. Joshi has relied on a decision of a Division Bench of this Court in Ramkisan 
Damodar v. Kumbhar Garbad Mali! in which the Bench has taken such a view 
of the interpretation of s. 84, and ordinarily, sitting as a Division Bench, we 
would have respectfully followed that decision; but having given our most 
careful’ consideration to the relevant provisions of the Bombay Tenancy and 
Agricultural Lands Act, 1948, with great respect to the Division Bench, we 
have come to the conclusion that the decision is erroneous and the matter 
-ought, therefore, to be referred to a Full Bench of this Court. 

Now, it must be remembered at the outset that the Bombay Tenancy Act, 
1939, which was the predecessor of the Act of 1948, in terms stated in its pre- 


amble that it was for the protection of tenants. The extended preamble in ` 


the Act of 1948 snter alsa states: 

amen merge laa aa a 
and tenants of agricultural lands 

And whereas.. for the purpose of improving the economic and social conditions of 
peasants...and to make provisions for certain other purposes hereinafter appesring...;” 
and it is clear that the object of the Act is undoubtedly to confer benefits on 
the tenant and to restrict the rights of the landlord as they existed prior to 
the enactment of the tenancy legislation. Section 8 of the Act of 1948 provides 
that 

“The provisions of Chapter V of the Transfer of Property Act, 1882, shall, tn so far 
as they are not inconsistent with the provisions of this Act, apply to the tenancies and 
leases of lands to which this Act applies.” 
That section has the effect of enacting that to the extent to which the provisions 
of this Act apply, they will supersede the corresponding provisions of the 
Transfer of Property Act which govern the relations between a landlord and 
a tenant prior to the enactment of the Bombay Tenancy Act. Therefore, where 
a Court is called upon to determine whether a particular provision in the Act 
is a Tight or privilege conferred on a landlord or a tenant, it appears to us to 
be plain that the standpoint from which this question is to be determined is 
what was the right of the landlord or the tenant under the ordinary law as it 
prevailed prior to the enactment of the Tenancy Act; and to thg extent to 
which any right of the landlord is hedged in by restrictions or curtailed, there 
is a corresponding right or privilege conferred upon the tenant. The only 
norm, a departure from which is to be considered for the purpose of determin- 
ing whether a right or a privilege is conferred on the landlord or the tenant, 
can, in our opinion, be the ordinary law that applied to the relations of land- 
lord and tenant prior to the enactment of the Bombay Tenancy and Agricul- 
tural Lande Act, 1948, and it is from this standpoint that we have got to con- 
sider whether s. 34, with which we are concerned in this petition, confers any 
rights or privileges on the tenant. Now, that section deals with the landlord’s 
right tò determine protected tenancy, as the marginal note appears to indicate; 
but that by itself does not enable us to determine whether it confers on the 
landlord a right in the sense in which we have already said that that quea- 
tion must be determined. Chapter IIT, in which this section appears, has the 
heading: ‘Protected Tenants, their Special Rights and Privileges’’; so that the 
whole chapter deals with the rights and privileges of protected tenants and 
not with the rights or privileges of landlords. But there again the heading of 
the chapter does not by itself conclude the matter. We have yet to determine 
whether, comparing the provisions of as. 84 with the law as it existed before 
the enactment of the Bombay Tenancy Act, and which is to the extent of the 
provisions of s. 34 superseded by the Act, the section confers any rights or pri- 
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dilepa on the tenant. Now, sub-s. (1) provides that a landlord may terminate 
the tenancy of a protected tenant by giving him one year’s notice in writing, 

stating therein the reasons for such termination, if the landlord bona fide 
requires the land for any of the purposes therein enumerated. Now, the normal 
right of a landlord to terminate a tenancy was to be found under the Transfer 
of Property Act in 8. 111, sub. (A), which provides that a lease of mmmoveable 
property is determined on the expiration of a notice to determine the lease; and 
s. 106 of the Act provides that in the case of agricultural leases, the period of 
notice is six months expiring with the end of a year of the tenancy. Quite 
obviously, under the Transfer of Property Act, the lease could be terminated 
by the landlord for any cause, and indeed without giving a cause. Section 34(7),, 
therefore, restricts this right of the landlord. In the first place, it requires a - 
notice of one year instead of six months; in the second place, it requires the 
landlord to give reasons for termination, which the general law did not require ; 


- and in the third place, it provides that the landlord can give the notice only 


if he requires the land bona fide for any of the purposes therein specified. No 
question of the bona fide requirement of the landlord for any purpose could 
arise when he was exercising his right to terminate a lease under the Transfer 
of Property Act. Therefore, each one of these requirements is a restriction 
imposed on the right of the. landlord which he had under the general law; and 
to the extent to which they are restrictions imposed on that right, there ni a 
corresponding right or privilege conferred upon the tenant. Proceeding fur 
ther with the section, sub-s, (2), sub-cl. (a) of s. 34 further provides that if 
the landlord is already cultivating 50 acres of land, he shall not be entitled to 
terminate the tenancy. In sub-cl (6) it provides that if the tenant is a member 
of a co-operative farming society, his tenancy cannot be terminated; and sub- 
cl. (c) in ‘effect provides that the tenancy cannot be terminated unless the income 
by the cultivation of such land will be the main source of the income of the 
landlord for his maintenanes. Here obviously agam are a number of specified 
restrictions imposed on the right of the landlord to terminate the tenancy; and 
to the extent to which they are restrictions on the landlord’s right to termi- 
nate*the tenancy, they confer a corresponding right or privilege on the tenant. 
Indeed, it appears to us that it would be tantamount to rendering s. 88(1A) 
completely ineffective if one were to hold that s. 34 does not confer rights or 
privileges on the tenant, but confers privileges on the landlord. 

Turning now to the decision of the Division Bench, to which we have just 
referred, the learned Judge Bavdekar J., who delivered the judgment, appears 
to have proceeded to consider whether a right or privilege was conferred on 
the tenant by considering that the norm, in reference to which this questior 
has to be determined, was the right of termination of tenancy contained in a. 14 
of the Bombay Tenancy and Agricultural Lands Act. Now, with respect to the 
learned Judge, this, in our opinion, is not the correct approach. In construing 
the provisions of an Act relating to the termination of tenancy, s. 14 cannot 
be construed as the norm and s. 84 a departure from it so as to be able to deter- 
mine whether it confers a right or a privilege on the landlord or the tenant. 
Both are provisions which relate to the termination of tenancy, s. 14 dealing 
with a tenant generally and s. 34 with a protected tenant. Therefore, with 
respect to the learned Judge, his approach to the whole question was, in our 
6pinion, wrong. The learned Judge also, relying upon s. 3 of the Bombay 
Tenancy Act, took the view that the provisions of the Transfer of Property Act 
did not apply, which undoubtedly is true to the extent to which the Bombay 
Tenancy Act applies; but, with respect again, the learned Judge did not consider 
whether, in determining whether s. 34 confers a right or privilege on the Jandlord 
or the tenant, the. norm that should be looked at is the provisions of the Transfer 
of Property Act and not s. 14 of the Tenancy Act: and having approached the 
mstter from. this standpoint, the learned Judge came to the conclusion that 
s. 88(1A) does not applv because s. 84 confers rights or privileges on the land- 
lord. We respectfully disagree with that view. In our opinion, to the extent 
to which this section imposes restrictions on the landlord’s right to terminate 
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the tenancy of a protected tenant, having regard to the rights which the land- 
lord enjoyed prior to the enactment of the tenancy legislation, it confers cor- 
responding rights and privileges on the tenant; and the effect of s. 88, sub- 
a (14) ig that if the protected tenant himself has entered in his name as an 
owner in the record of rights on January 1, 1952, land of the area therein men- 
tioned, the rights and privileges conferred upon him by s. 34 will not be available 
to him. 

The Bombay Revenue Tribunal, in our view, therefore, was right in remand- 
ing the matter for determination of this issue; but since we are in this matter 
taking a view contrary to a decision of another Division Bench, the question 
shall have to be referred to a Full Bench and the question is: 

: “Whether section 34 of the Bombay Tenancy and Agricultural Lands Act, 1948, con- 
fers any rights or privileges on the tenant or the landlord?” 


The question was considered by a full bench composed of Chagla C.J. and 
S. T. Desai and K. T. Desai JJ. 


G. M. Joshi, for the petitioner. 
H. R. Gokhak, for opponent No. 1. 


Cuaaua C.J. This full bench calls at our hands a proper construction of 
s. 88(24) of the Tenancy Act and its effect upon the provisions of a. 34. The 
facts briefly are that the landlady filed an application before the Mamlatdar 
for possession of certain lands on the ground that she bona fide required them 
for personal cultivation. The Mamlatdar allowed the application. The tenant 
went in appeal to the Prant Officer and the Prant Officer held that the 
jandlady did not require the lands bona fide and also gave other findings in 
favour of the tenant, with which we are not concerned in this full bench. The 
landlady went in revision to the Revenue Tribunal, and the Revenue Tribunal 
accepting the findings of fact of the Prant Officer, as it was bound to do, re- 
manded the matter to him to determine whether the case of the tenant fell 
under s. 88(14), and this order of remand was challenged before Mr. Justice 
Tendolkar and Mr. Justice Kotval on the ground that in view of the findings 
of the Prant Officer, the order of remand was unnecessary. The Jearned Judges 
took the view on a certain interpretation placed by them upon s8. 88(1A) that 
the order of remand would be necessary, but inasmuch as they felt that there 
was a conflict between the view they were taking and the judgment of a divi- 
sion bench consisting of Mr. Justice Bavdekar and Mr. Justice ftokhale in 
Ramkisan Damodar v. Kumbhar Garbad Mals', they referred this matter to a 
foll bench. 

The scheme of the Tenancy Act has often been considered by this Court. 
Section 14 of the Tenancy Act imposes a restriction upon the landlord with 
regard to his terminating the tenancy. The rights that the landlord possessed 
under the ordinary law were considerably curtailed by the Legislature enacting 
under s. 14 that a tenancy shall not be terminated except on the grounds set 
out in that section, and this was notwithstanding any agreement, usage, decree 
or order of a Court of law. Now, this section dealt with all tenants whether 
they were protected or not protected tenants. Then we come to s. 34 which 
is in a Chapter dealing with protected tenants and as the marginal note indi- 
cates quae the protected tenants the landlord was given certain right which he 
would not have possessed under s. 14, and that right was to obtain possession of 
the land from a protected tenant if he required it bona fide for cultivating 
personally and if he gave one year’s notice. Now, this right the landlord could 
only enjoy in reference to protected tenants. He could not exercise this right 
against tenants who were not protected tenants. Having conferred this right 
upon the landlord, the Legislature proceeded to enact sub-s. (2) which imposes 
certain conditions upon the exercise of this right by the landlord. When the Act 
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was originally passed, it did not contain s. 88(14), but an amending legislation 
was passed, being Bombay Act XX XIII of 1952 which introduced subs. (2A) 


. in 8, 84 which imposed further restrictions upon the right of the landlord to 


terminate the tenancy, and as that sub-section in terms says if the landlord 
bona fide requires the land for any of the purposes specified in sub-s. (1), then 
his rights to terminate the tenancy shall be subject to the following conditions, 
and then the conditions are set out. In the amending legislation, the Legisla- 


ture also introduced s. 88(1A) and this is in the following terms: 


“A protected tenant whose name stands entered as an owner in the record of rights 
on the first day of January 1952 in respect of any land fifty acres or more of firayat or 
twelve and half acres or more of irrigated land in area in addition to the land held by 
him àn lease as a protected tenant shall not be entitled to any rights or privileges con-" 
ferred on a protected tenant by the provisions of section 32 or 34.” 
Therefore, the object which the Legislature had in mind in enacting this sub- . 
section was not to put protected tenants who had no land of their own on the 
same footing as the protected tenants who had lands of the area mentioned in 
the sub-section but to the extent that any rights were given to protected tenants 
as such under s. 32 or 84 they were taken away with regard to the protected 
tenants who were not merely tenants but also landlords in their own rights. 
Now, there is no difficulty with regard to s, 32 because the right given under 
that section is a right to the protected tenant to purchase land from the land- 
lord, so that if a tenant owns land of the area mentioned in s. 88(1A4), he would 
not be in a position to exercise this right, but the difficulty arises with regard to 
s. 84, and the view that has been urged before us and which view seemed to 
have found favour with the learned Judges Mr. Justice Tendolkar and Mr. 
Justice Kotval is that s. 34 inasmuch as it cuts down the ordinary rights of 
a landlord to terminate a tenancy under the Transfer of Property Act, confers 
rights and privileges upon the tenant, and if a landlord sues for possession on 
the ground of personal cultivation, the tenant cannot avail himself of the 
rights and privileges contained in s. 34 if his case falls under s. 88(1A). There- 
fore, the view taken was that even if the landlord does not require land bona 
fide for his personal cultivation, even if he does not give one year’s notice, if 
he applies for posseasion against a protected tenant and if the protected tenant 
is found to be a protected tenant who falls in the category mentioned in 
s. 88(1A), then the landlord can get posseagion by reason of that fact, and it 
was precisely because of this that the learned Judges took the view that a 
remand was necessary, because even though the Prant Officer had held that the 
landlady did not require the land for personal cultivation,.if the tenant did 
have land of the area mentioned in s. 88(1A4), then the landlady would be 
entitled to possession notwithstanding the finding against her given by the 
Prant Officer. Now, as we have had occasion frequently to observe with regard 
to the Tenancy Act, every section presents serious difficulty as far as construct- 
ion is concerned and the Tenancy Act will certainly not be looked upon by 
future legislatora as a model of drafting. But whatever the difficulty, it is 
the duty of the Court to try and give effect to what the Legislature has enacted 
and as far as possible to give such effect to legislation as in the first place to 
carry out the object of the legislation and in the second place to try and avoid 
anomalies. Now, two extreme views are possible about the construction of s. 84. 
One extreme view for which Mr. Joshi præsed upto a point was that s. 34 confers 
rights upon a landlord and not upon a tenant at all. In a sense, it is true that 
the wide restriction imposed upon the landlord under s. 14 was relaxed in the 
case of landlords dealing with protected tenants and to that extent it is un- 
doubtedly true that s. 84 deals with a right conferred upon the landlord with 
regard to determining a protected tenancy. But to say that s. 84 only deals 
with the rights and privileges of the landlord would be totally to ignore and 
fail to give effect to the language used by the Legislature in s. 88(1A), because 
in that section express referehce is made to the rights and privileges conferred 
on a protected tenant by the provisions of s. 32 or 84. Therefore, in the view 
of the Legislature s. 84 did confer some rights or privileges upon the protected 


1957.] JANGA BAOJI V. NASARAT JAHAN (F.B.}—COhagla C.J. 7 


tenants which were taken away after s. 88(14) had been introduced. Therefore, 
it should really be our duty to give a construction to s. 34(1) which will indicate 
what are the rights and privileges of the A ila ty tenant which the Legislature 
had in mind when enacting s. 88(1A). the other extreme view which has 
been urged before us by Mr. Gokhale is that 8. 34(1) (a) only deals with the 
rights of tenants. Now, that view is entirely unacceptable for more than one 
reason, As already pointed out, the possession of all tenants was protected by 
gs. 14 and a protected tenant would have in that sense been in a much better posi- 
tion if s. 34 had not been enacted, because under s 34 he was liable to be evicted 
in certain circumstances, when he could not have heen evicted under s. 14. There- 
fore, to say that s. 34 was enacted to confer a Tight and privilege upon the 
. protected tenant is to wholly ignore the provisions of s. 14. It is precisely 
because of tnis, that, with great respect, we do not agree with the learned Judges 
Mr. Justice Tendolkar and Mr. Justice Kotval that s. 34 has got to be considered 
in the light of the provisions of the Transfer of Property Act. Section 34 has 
to be considered in the light of s. 14. Section 14 had already restricted the 
right of the landlord under the provisions of the Transfer of Property Act, 
and s. 84 went on, as already pointed ont, to relax these restrictions and con- 
fer certain rights upon the landlord which he did not possess by reason of the 
provisions of s. 14. The other almost insuperable difficulty.in the way of ae 
cepting this contention that s. 84 only deals with the rights and privileges of 
protected tenants is this that if the case of such tenant were to fall under 
s. 88(14), then s. 34 can have no effect or force. In other words, a landlord 
would not be able to obtain possession if he required it for personal cultivation 
even if his case fell under s. 84(1). It is not disputed that if a landlord 
cannot bring his case under s. 34(1) he cannot get possession under any other 
section if the ground on which he is seeking possession is bona flde personal re- 
quirement. Therefore, if you were to say that s. 84 deals with privileges of 
tenants and s. 84 ceases to apply by reason of s. 88(14), then the very founda- 
tion of the landlord’s application would disappear. 

But that is not only anomalous but absurd because s. 88(14A) was enacted to 
give relief to landlords who ordinarily would not have been able to get ppases- 
sion under s. 34 but who would now be in a position to get possession if the 
ease of the protected tenant fell under s. 88(1A). Therefore, in our opinion, 
neither of these two extreme constructions can be put upon s. 34 and we must 
try and construe s. 34(1) in a manner which will both uphold the rights of the 
landlord conferred under s. 34 and also give effect to the rights and privileges 
of the = tenant to which reference was made by the Legislature in 
8. 88(14 

Now, the true position as it seems to us is that a right or privilege was con- 
ferred upon a landlord under s. 84 and that was to get possession from his 
protected tenant provided he required it bona fide for personal cultivation and 
provided he gave one year’s notice. That is s. 84(1). Having conferred that 
right and privilege upon the landlord, the Legislature hedged it in with various 
conditions. It first enacted subs. (2) which imposed certain conditions and 
“restrictions upon the landlord before he could get possession under s. 34(1), 
and by the amending Act it imposed further restrictions upon the right of 
the landlord to obtain possession. Therefore, to the extent that the right of 
the landlord under a. 34(1) is hedged in with conditions and restrictions under 
sub-as. (2) and (2-A), these subsections confer upon the protected tenant cor- 
responding rights and privileges. So, under sub-ss. (2) and (2-A) on the one 
hand you have restrictions upon the right of the landlord conferred upon him 
under s. 34(1) and on the other hand you have rights and privileges given to 
the protected tenant that the landlord cannot obtain posesssion although his 
case falls under s. 34(1). It is, therefore, in our opinion, these rights and pri- 
vileges which the Legislature was considering under s. 88(1A) when it referred 
to the rights and privileges of a protected tenaht under s. 34. The effect of 
taking this view would be that no landlord even though the case of the pro- 
tected tenant falls under s. 88(1A) can obtain possession from a protected 
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tennt unless he requires it bona fide and gives one year’s notice or im other 
words he gatisfies the conditions mentioned in s. 34. If he satisfies these condi- 
tions, then if it is established that the protected tenant possessed land of the 
area, menticned in s. 88(1A), it would not be necessary for the Tribunals to 
determine whether the conditions under sub-es. (2) and (2-A) are satisfled or 
complied with. 

Now, turning to the judgment of Mr. Justice Bavdekar and Mr. Justice 
Gokhale in Ramkwvan Damodar v. Kumbhar Garbad Mal, which has led to 
this full bench, all that the learned Judges there were considering was whether 
it was necessary for the landlord to give one year’s notice to a protected tenant. 
whose case fell under s. 88(12) and the learned Judges came to the conclusion 
that it was necessary. Now, in view of what we have said, we must agree with 
the view taken by these learned Judges. It may be pointed out that the learned ` 
Judges did not consider the other aspects of the matter because it was not 
strictly necessary for them to do so. For the same reasons, we regret we are 
unable to accept the view of Mr. Justice Tendolkar and Mr. Justice Kotval that 
as goon as it is established that the protected tenant falls in the category men- 
tioned in s. 88(1A4), the whole of s. 34 has no application. 

Our answer to the question submitted to us is that s. 34 confers rights and 
privileges on the landlord to the extent that s. 34(1) gives the landlord the 
right to obtain possession on the conditions laid down in that section and con- 
fera rights and privileges on the tenant to the axtent that that right is res- 
tricted by the conditions mentioned in sub-ss. (2) and (2-A). 

In view of this inasmuch as the finding of the Prant Officer confirmed by the 
Tribunal is that the landlady did not require the land is question bona fide for 
personal cultivation, no question of remand can arise. The result, therefore, will 
be that the petition will succeed and the order of the Tribunal remanding the 
matter will be set aside. The respondent must pay the costs of the petitioner. 


Petition allowed. 
(NAGPUR FULL BENCH] 


_Balore the How ble Mr, M. C. Chagla, Chief Justice, Mr. Justice Mudholkar and 
Mr. Justice Gokhale. 


PAIKA DASARU BHONGLE v. RAJESHWAR BALAJI AWARI.* 

Berar Regulation of Agricultural Leases Act (XXIV of 1951), Secs. 16, 164, 3{1)(2)— 
Defendagt putting forward transaction contending that he is a lessee and his lease a 
protected lease under s. 3—-Whether Revenue Officer alone and not civil Court cos 
determine real nature of such trensaction—Construction, 

The conditions precedent to the exercise of jurisdiction by the Revenue Officer under 
s. 16(1) of the Berar Regulation of Agricultural Leases Act, 1951, are that (1) the 
parties must raise the question and be on Issue on it, (2) the question must be 
between the landholder and a person claiming to be his lessee and (3) the question 
must be whether there would be a lease under the Act. Therefore if an issue arises 
between the parties whether there was a transaction which resulted in one of the 
partles becoming a lessee and the lease is a lease which falla within the Act, then 
that Issue can only be tried by the Revenue Officer and not by the civil Court under 
s. 16 of the Act. 

Daulat v. Hemraf, overruled. 
Champati v. Shriram’, view of Naik J. approved. 


One Rajeshwar (plaintiff) and his brother Anandrao owned certain lands in 
Wani taluka. Pursuant to the decree passed in a partition suit survey No. 89/2 
was allotted to Anandrao and survey No. 39/1 was allotted to the plaintiff. 
The plaintiff let out survey No. 39/1 to one Paika (defendant). There was 


"Decided, March 13, 1957. Civil Revision 13, 1955. 
Application No. 198 of 1955. ° 2 (1955) Civil Revision No. ae of 1954, 
(1955) Civil Revision No. 300 of 1954, decided by Naik J., on April-14, 1955. 
by Hidayatullah O. J., on January 


1957.) PAIKA DASARU V. RAJESHWAR BALAJI (F.B.) 9 


an appeal! against the decree passed in the partition suit and in this appeal 
survey No. 39/1 was allotted to Anandrao and survey No. 39/2 was allotted 
to the plaintiff. The. plaintiff then filed a suit against the defendant alleging 
that the defendant was not his lessee and that he was a trespasser and claimed 
possession of survey No. 39/2, The defendant contended that survey No. 89/2 
was let out to him on his agreeing to surrender possession of survey No. 39/1 
which had been let out to him by the plaintiff. The defendant raised a preli- 
minary issue that under the Berar Regulation of Agricultural Leases Act, 
1951, only the Revenue Officer could decide the issue whether the defendant 
was a lessee of the plaintiff or not and the Court had no jurisdiction to decide 
this issue. The trial Judge held that the issus could be determined by the 
tivil Court and that it could proceed with the suit. 

The defendant applied in revision to the High Court Bench at Nagpur. 
The application came up for hearing before V. R. Sen J. who referred it to a 
division bench. The application then came up before Mudholkar and Naik JJ. 
who referred it to a full bench, observing as follows :— 

In C.R. No. 309/54 decided on January 18, 1955, Hidayatullah C.J. has 
Obeerved thus: 


“Tt will thus appear that whenever a question arises whether any transaction between 
a landlord and a person claiming to be his lessee is a lease within the meaning of this 
Act, that question has to be referred. The word ‘lease’ has not been defined in the Act, 
though there is some description of ‘lessee’ and ‘protected lessee’ in the Act. We are 
only concerned with protected lease in this Act and for the purpose of according pro- 
tection the transaction bas to be interpreted. It is well-known that landholders in 
order to avold the consequences of the Act enter into transactions like service notes 
etc. with their lessees to cover up a transaction of lease. The section is designed to 
discover the true nature of the transaction, camouflaged though it may be as something 
else, and the determination of such a question is left to Revenue Officers. Thus though 
the civil Court is bound to stay the suit if such a question does arise, it is not bound 
to stay the suit on otber matters, and not also if the question does not arise.” 

This view has been followed by Tambe J. in C.R. No. 601/1954 decided on 
July 1, 1955 (Anandrao v. Pandurang), C.R. No. 402/1954 decided on April 
15, 1955 (Bapurao v. Amr Balam) and C.R. No. 665/1954 decided on July 
19, 1955 (Nilkanth v. Krishnajs). 

As against this view one of us (Naik J.) has observed thus in C.R. No. 561/54 
decided on April 14, 19538: 

“The point is: What is the question which must arise and which has toebe referred 
to the Revenue Officer for his decision? Reading the section, tt seems plain that ‘such 
question’ spoken of in sub-s. (1) has reference to the preceding clause of this sub-section, 
namely-— 

‘Whether any transaction between a landlord and a person clatming to be his lessee 
is a lease within the meaning of this Act’ 

As soon as the above question arises, howsoever obvious its answer may be, that 
answer has got to be of the Revenue Officer. The learned counsel for the non-applicant 
contends that tn the instant case the land-holder is a person under disability and hence 
could not give a lease under the Act by virtue of s. 3(4). In my opinion, the Legislature 
left the decision of this question to the Revenue Officer as it has left to him to decide 
whether the transaction is a lease within the meaning of this Act. The conditions pre- 
cedent to the exercise of jurisdictlon by the Revenue Officers are: 

(iy parties must raise the question and be on issue on i, 

(ii) the question must be between the land-holder and a person claiming to be 
his lessee, 

(iH) the question nrust be whether there would be a lease under the Act.” 

The view taken by Bhatt J. in C.R. No. 219/55 decided on February 12, 1956, 
appears to be more or less the same, 

In view of this divergence of opinion and also bearing in mind its importance 
to the landholders ag well as to the tenants, we think it desirable that this case 
should be referred to a larger Bench. We, therefore, direct that the records of 
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this case should be submitted to the Honourable the Chief Justice with the recom- 
mendation that the case be referred to a Full Bench for decision. 


THe application was heard by a full bench composed of Chagla O.J. and 
Mudholkar and Gokhale Jd. 


A. 8S. Bobde and M. L. Vaidya, for the applicant. 
P. N. Behere, for the non-applicant. 


CHAGLA C.J. The question that arises in this Full Bench hes m a very 
narrow compass. The question is: What is the proper construction to be 
eae n s. 16(1) of the Berar Regulation of Agricultural Leases Act (XXIV 
0 

The few facta which are necessary to state in order to understand the que- 
tion raised are that the plaintiff and hia brother Anandrao owned certain lands - 
and there was a partition suit and pursuant to the decree in the partition suit 
survey No. 89/2 was allotted to Anandrao and survey No. 39/1 was allotted 
to the plaintiff. The plamtiff let ont survey No. 39/1 to the defendant. There 
was then an appeal and in appeal survey No. 39/1 was allotted to Anandrao 
and survey No. 39/2 to the plaintif. The plaintiff then filed a suit, from which 
this application arises, contending that the defendant was not his lessee and 
he was a trespasser, and claiming possession of the survey No. 39/2. The de- 
fence of the defendant was that survey No. 39/2 was let out to him on his agree- 
ing to surrender possession of the other survey number which had been fet ou out 
to him by the plaintiff. A preliminary issue was raised before the learned 
Judge by the defendant that only the Revenue Officer under Act XXIV of 
1951 could decide the issue whether the defendant was a lessee of the plaintiff 
or not, and the Court had no jurisdiction to decide this issue. The learned 
Judge held that this issue could be determined by the civil Court, and the 
question that now arises before us is whether the learned Judge was right in 
the view that he took. 

Now, s. 16(2) is in the following terms :— 

éd Whenever any question arises whether any transaction between a landholder and 

a person claiming to be his lessee is a lease within the meaning of this Act, such ques- 
tion shall be decided by the Revenue Officer.” 
In this case the defendant claims to be the lessee of the plaintiff; he also claims 
that the lease is a lease within the meaning of this Act, and in order to substan- 
tiate his qase of a lease he puts forward a particular transaction. The plain- 
tiff disputes that transaction and his contention is that there is no such trans- 
action, that the defendant is not his lessee, and that he is a trespasser. In 
order to fully understand the implications of s..16(1) it is necessary to look 
at certain other provisions of the Act. Section 16(2) permits the Revenue 
Officer in deciding the question referred to in sub-s. (2) to ignore the provi- 
sions of the Indian Evidence Act and the Indian Registration Act or any other 
law for the time being in force in order to determine the real nature of the 
transaction; and s. 16(3) makes the decision of the Revenue Officer under this 
section binding on the parties to the proceedings and persons claiming through 
them. Section 16-A provides: 

“(1) Whenever any question as is referred to in section 16 arises before a civil 
Court in any suit or proceeding, the Court shall, unless such question has already been 
determined by a Revenue Officer, refer the question to the Revenue Officer for decision 
and shall stay the suit or preceeding so far as tt relates to the decision of such question. 

(2) The civil Court shall accept the decision of the Revenue Officer on the question 
and decide the suit or proceeding before it accordingly.” 

Now, ‘‘lease’’ has not been defined under the Act, but s. 8(1) provides: 

“Eyery lease of land by a landholder entitling the lessee to hold land in the agri- 
cultural year 1951-52 shall, subject to the provisions of section 4, be deemed to be 
for a period of seven years from the commencement of that year unless such -lease is 
for a period in exceas of seven years from such commencement.” 
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Section 3(2) applies the same provision to a lease after the agricultural year 
1951-52. {ít may be pointed out that it is the defendant’s case that the lease 
was given to him for the agricultural year 1952-53 and that by reason of the 
provision of s. 3(2) he became a protected lessee and, therefore, he could not 
be evicted. 

Now, what is urged by Mr. Behere is that under s. 16(1) the Jurisdiction of 
the Revenue Officer only arises when the transaction is admitted, and the only 
question is what the nature of the transaction is, whether the nature of the 
transaction is a lease or some other relationship in law. But according to 
Mr. Behere if the transaction is disputed, then the question must be tried by 
the civil Court and not by the Revenue Officer. It is perfectly true that when 
fhe Court construes a section which ousts the jurisdiction of a civil Court, the 
section must be construed strictly, but giving the strictest possible construction 
to s. 16(1) it is diffleult to accept the contention of Mr. Behere. However 
strict a construction we may be inclined to place upon s. 16(1), even so it is 
necessary to give effect to what the Legislature has provided both in a. 16(1) 
and s. 16(2). Now, if a transaction is disputed and if that issue can only be 
tried by the civil Court, then it is difficult to understand what power has been 
conferred upon the Revenue Officer by s. 16(1). I£ the Court decides the ques- 
tion as to whether there is a transaction or not between the contending parties, 
then the question whether that transaction is a lease within the meaning of 
this Act is merely a consequence which arises by reason of s. 8 of the Act. If 
the lease is for the period 1951-52 or thereafter, then it is a protected lease. 
That would confer no power whatever upon the Revenue Officer to decide whe- 
ther there was a transaction or not, and if the Revenue Officer had no such 
power, then it is difficult to understand how sub-s. (2) of s. 16 could ever have 
any application. Reading s. 16(1) and (2) together, it is clear that when the 
defendant puts forward a transaction on the strength of which he contends 
that he is a lessee and that his lease is a protected lease under s. 3, then it is 
the Revenue Officer who must investigate into that transaction and determine 
the real nature of the transaction under the power conferred upon him under 
s. 16(2). If the view of the learned Judge were to prevail, s. 16(4) weuld 
become entirely nugatory. As soon as the transaction is disputed, the civil 
Court alone would have jurisdiction to decide whether there was a transaction 
or not, and in determining whether there was a transaction or not, the civil 
Court would not have the power conferred upon the Revenue Officer under 
a. 16(2). But what the Legislature clearly intended was that when there is 
an issue hetween the parties under which a question arises as to whether the 
defendant is or is not a lessee and whether or not he is protected under the 
Act, then the question should be decided not according to ordinary law but 
according to the special provisions of s. 16(2). It is true that the plaintiff 
does not admit that the defendant is a lessee. He comes to Court contending 
that the defendant is a trespasser and to the extent that he puts forward that 
contention he is perfectly entitled to go to the civil Court. But as soon as 
the defendant contends that there is a transaction by which he has become 
the lessee of the plaintiff, the question immediately arises as to whether there 
is such a transaction or not, and as soon as that question arises the jurisdiction 
of the civil Court is ousted and the jurisdiction is conferred upon the Revenue 
Officer to decide that question. 

The question may be looked at from another point of view. The contention 
of Mr. Behere is that the Revenue Officer’s jurisdiction only arises when the 
transaction is either admitted or established by a civil Court. In other words, 


the existence of the transaction is a jurisdictional fact and the jurisdiction of ` 


the Revenue Officer depends upon the existence of a transaction. Now, it is 
clear that far from the existence of a transaction being a jurisdictional fact, 
it is a fact in issue, it is the very issue which the Legislature Intended that the 
Revenue Officer should try, and therefore, in our*opinion looking at the whole 
schemé of s. 16 it is clear that if an issue arises between the parties whether 
there was a transaction which resulted in one of the parties becoming a lessee 
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and the lease is a lease which falls within the Act, then that issue can only be 
tried by the Revenue Officer and not by the civil Court. 

Now, we have before us some conflicting decisions of the Nagpur High Court 
on this „point. There is a judgment of the learned Chief Justice (Daulat v. 
Hemraj') where he takes the view that it is only when the transaction is ambi-. 
guous and its real nature has to be unearthed that the civil Court has to stay 
the suit and refer the matter to the Revenue Officer. With very great respect, 
we do not anderstand this limitation placed by the learned Chief Justice upon 
the power conferred upon the Revenue Officer that he can only determme 
whether there is a transaction if it is ambiguous and not determine it if it is 
not ambiguous. But whether the transaction is ambiguous or clear, it is a 
transaction put forward by the defendant, and if the plaintiff denies that trans-, 
action, the defendant has put the transaction in issue, and if it is in issue that 
issue can only be tried by the Revenue Officer. Why the fact that the trans- 
action is an ambiguous one alters either the jurisdiction of the Revenue 
Officer or the civi Court, with very great respect, we do not understand. 

There is also the judgment of a Division Bench where Mr. Justice Mangal- 
murti took one view in favour of Mr. Behere and Mr. Justice Naik took the 
contrary view. In our opinion, again with respect, the view which Mr. Justice 
Naik has taken is the correct view, and Mr. Justice Naik in Champati v. Shri- 
ram? says that the conditions precedent to the exercise of jurisdiction by the 
Revenue Officer are 

(1) Parties must raise the question and be on issue on it. 

(2) The question must be between the landholder and a person claiming 
to be his lessee. 

(8) The question must be whether there would be a lease under the Act. 
We agree that if these questions arise, then the Revenue Officer alone can try the 
issue. 

There are also judgments of Mr. Justice Tambe*, and the learned Judge 
has followed the view taken by the learned Chief Justice. As we have pointed 
out that we are unable to accept the view taken by the learned Chief Justice, 
it mast follow that we are also unable, with very great respect, to accept the 
view of Mr. Justice Tambe. 

The result is that the Civil Revision Application must succeed. The order 
of the trial Court will be set aside and the issue would be referred to the 
Revenue Officer to be determined by him. The matter will come back to the 
civil Court, after the issue is decided and under s. 16(3) the civil Court will give 
effect to the decision of the Revenue Officer. 

Order accordingly. 


[NAGPUR FULL BENCH] 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Mudholkar and 
Mr. Justice Gokhale. 


GULABRAO KESHAVRAO DHOLE v. PANDURANG BHANJI DHOMNE.* 
Madhya Pradesh Janapada Election Matters Validating Act, 1954 (M.P. I of 1955)—Consti- 
tution of India, Art. 226—VaHdity of Act—Whether tn passing this Act Legislature 
had trespassed upon function reserved for fudiclary—Legislature whether had 
exceeded its authority in attempting to take away jurisdiction of High Court under 
art. 226. 
The MP. Janapada Election Matters Validating Act, 1954, is validly enacted by the 
appropri.te Legislature. 


1 (1955) Civil Revision No. 309 of 1954, B v. Amrit Revision 


decided by Hidayatullah O. J. on January 


18, 1955. 
2 (1955) Civil Revision No. 50l of 1954, 


(Civil Revision 
No. 601 of 1954, decided on July 1, 1955); 


Civil 

No. 402 of 1054, decided on a 15, 150): 

Nilkanth v. Krishna (Civil R 

685 of 1054, decided on July 19, aig 
March 18, 1957. Civil Revision 

Ke No. 1000 of 1955, (with Civi 

Revision Nos. 1001 and 1021 of 1955). 
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The distinction between the legislative and the judicial function is well established. 
The judicial function consists in the Court deciding the rights of parties who appear 
before it, but the rights are to be determined and decided according to law. The 
Court must submit to the mandate imued by the Legislature, but it is for the 
Court to Interpret what that mandate is and tt is for the Court pursuant to that 
mandate to decide what the rights of the parties are. Any interference by the 
Legislature in this process would be beyond the competence of the Legislature. On 
the other hand, the legislative process is for the Legislature to lay down the law 
which will govern parties and transactions and to direct the Court to give effect 
to that law. 

The Legislature is competent to put an end to the finality of a decision of a Court 
and reopen a past controversy and even to pass validating Acta, and that enactment 
of a law having such effects does not constitute exercise of judicial functions by the 
Legislature. 

Piare Dusadh v. King Emperor’, Jadao Bahu Ji v. Municipal Committee, Khandwa* 
and Bhaskar v. Mohammad Alimullakhen’, referred to. 

The powers of the High Court under art. 226 of the Constitution of India cannot be 
taken away by the Legislature and no law pessed by a State Legislature can prevent 
a party from approaching the High Court under art. 228 end invoking its jurisdiction 
under that article. 


TAREE separate election petitions were filed before the District Court at 


Wardha by Gulabrao (petitioner) and two othera who were the three defeated 
candidates in an election to the Janapad Sabha. These petitions were rejected 
by the District Judge. The petitioner and.the two others filed revision appli- 
cations before thè High Court Bench at Nagpur. The applications came up 
for hearing before Kotval J. who referred these to a division bench. The appli- 
cations then came up before Mangalmurti and Kotval JJ. and their Lordships 
referred these to a Full Bench, observing in their referring judgment as 
follaws :— 


These applications for revision under s. 22(5) of the C.P. & Berar Local 
Government Act, 1948 (Act No. XX XVIII of 1948) came to be placed befo 
division bench by order of one of us (Kotval J.) passed on February 14, 1956, 
under r. 9(2)(a) of para. 1, Chapter 1 of the then operative rules of the High 
Court of Judicature at Nagpur. These a ae raise important questions 
as to the effect and constitutional validity of the M.P, Janapada Election Matters 
Validating Act, 1954 (Act No. I of 1955), and call in question the „powers of 
the Court under arts. 226 and 227 of the Constitution. 

A brief statement of facts will indicate the nature of the questions arising. 
The C.P. & Berar Local Government Act (XX XVIII of 1948) came into force on 
June 4, 1948. For the purposes of elections to be held under that Act electoral 
rolls had to be prepared and upon the statements of non-applicant No. 4 in these 
applications, the electoral rolls in the present cases were prepared on September 
8, 1952. After the preparation of the rolls was complete the local Government 
Act was amended by the M.P. Local Government (Second Amendment) Act 
1958 (No. XILO of 1958) which was published in the State Gazette on May 
29, 1953. 

When elections were held on the basis of the electoral rolls referred to 
above, several elections were challenged before the High Court of Judicature 
at Nagpur and that Court held that the electoral rolls were defective and 
illegal as they had not been prepared according to law, and declared the parti- 
cular elections impugned before it as void and set them aside, Two of these 
cases are reported in Mathuraprasad v. Chief Executive Officer, Janavada Sabha, 
Bemetara* and Kanglu v. Chief Kxeoutive Officer, Janapada Sabha, Drug®. 
The two decisions were pronounced on May 14 and October 4, 1954, respectively. 
The result of those decisions was to throw out of gear the entire scheme of 


2s 
1 [1944] F. O. R. 61. 4 [1984] Nag. 349. 
2 [1956] Nag. 83. , = 5 [1054] Nag. 875, r.». 
3 [1952] Nag. 736. 
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Local Government envisaged by the Act in so far as all the electoral rolls 
suffered from the same defects as were pointed out in those two cases and 
therefore the Governor of the State promulgated Ordinance No. 1 of 1954 
(M.P. Janapada Election Matters Validating Ordinance, 1954). The ordinance 
was published in the M. P. Rajpatra Asadharan (Gazette Extraordinary) of 
November 24, 1954, at page 747. This was followed by the M. P. Janapada 
Election Matters Validating Act, 1954 (Act 1 of 1955) referred to above which 
came into force on January 7, 1955. Under their validating laws the elec- 
tions continued to be held under the electoral rolls as originally prepared, and 
three of such elections are in dispute in the three applications for revision before 
u8. . 
The election petition out of which the applications for revision arise came up 
for hearing before the District Court under s. 22(1) of the Local Government Act 
and were decided by the District Judge himself under the provisions of s. 22(3). 
Before the District Judge the defeated candidates challenged the elections inter 
alia upon the ground that the electoral rolls were not validly prepared and 
they relied upon the two decisions of the Nagpur High Court referred to above. 
This challenge to the validity of the elections was met by the other side by 
relying on Act I of 19565. 

A perusal of the relevant provisions of the Act I of 1955 shows that the very 


purpose and object of the Act was to wipe out the effect of certain judicial 


decisions, presumably the decisions referred to in paragraph 3 above. On behalf 
of the applicants the Act is challenged on several important grounds. Firstly, 


-that the Act cannot take away the effect of the High Court judgments since 


they were pronounced under the powers vested in the High Court under 
art. 226 of the Constitution. Secondly, that the retrospective operation 
given to the provisions of the Act by virtue of subs. (3) of s. 3 is illegal 
Thirdly, that the Act defines the word ‘‘Court’’ as including ‘‘The High Court 
acting under its powers to issue writs, orders and directions or under its power 
of superintendence’’, This is a direct reference to its powers under arts. 226 
and 227 of the Constitution and the applicants urge that such a power vested 
in the High Court by the Constitution could not be taken away. 

We should not have had much difficulty in disposing of them and several 
other contentions raised in the applications but for the fact that the effect of 
our decisions will be either to declare that the two reported decisions of the 
then High Court of Judicature at Nagpur are no longer good law or otherwise. 
Since the second of the two decisions is a Full Bench decision, we consider it 
fit that the entire matter should be placed before a Full Bench. The questions 
invelved in the applications for revision are also of very great importance in 
go far as they affect the entire scheme of local self government in the eight 
districts in which the Act is now operative. 

For these reasons we refer the three applications for revision for decision by 
a full bench to be constituted by the Honourable the Chief Justice. The papers 
be placed before the Honourable the Chief Justice for constitution of a full bench. 


The applications were heard by a full bench composed of Chagla C.J. ‘and 
Mudholkar and Gokhale JJ. 


G. B. Badkas, for the applicant. 
N. B. Chandurkar, with W. K. Sheorey, Special Government Pleader, for the 


respondent. 
B. B. Runade, for the respondent in Civil Revision No. 1021 of 1955. 


CHAGLA C.J. This Full Bench has been necessitated by three election peti- 
tions filed by three defeated candidates in an election to the Janapada Sabha, 
and the qucstion that arises for our determination is with regard to the inter- 
pretation and construction of the M. P. Janapada Election Matters Validating 
Act, 1954 (Act I of 1955) passed by the Madhya Pradesh Legislature. 
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It appears that the Nagpur High Court in a Full Bench decision in Hanta 
v. Chief Ezecutive Officer, Janapada Sabha, Durg! took the view that the 
electoral rolls prepared under the relevant Act under which elections to the 
Janapada Sabha were held were not proper and the elections held pursuant to 
those rolls were void. In order to get over the effect of this decision an 
Ordinance was passed, being Ordinance 1 of 1954 and the Ordinance was substi- 
tuted subsequently by Act I of 1955, the Act in question. It is a short Act and 
a. 8(1) provides: 

“(1) Notwithstanding the Order of any Court to the contrary or any provision 
in the Act or the rules thereunder— 

» (a) the electoral rolls shall be and shall always be deemed to have been valid- 
dy prepared, published and republished; and 

(b) the electoral rolis shall be deemed to have come im force on the date of repub- 
lication and shall continue to be in force until they are revised in accordance with the 
rules made in this behalf under the Act.” 

Subsection (2) provides that the validity of the electoral rolls shall not be eall- 
ed m question on any of the grounds mentioned in that sub-section; sub- 
s. (3) provides: 

“Any Order of a Court declaring any electoral roll invalid on all or any of the 
grounds specified in sub-section (2) or directing preparation of fresh electoral rolls shall 
be deemed to be and always to have been of no legal effect, whatsoever.” 

Section 4 deals with validation of elections and it provides: 

“(1) No election shall be deemed to be or to have been invalid merely on the 
ground that the electoral roll on the basis of which the election was held was invalid 
on all or any of the grounds specifled in sub-section (2) of section 3. 

(2) Any Order of a Court declaring any election invalid merely on the ground that 

the electoral rolls were invalid on all or any of the grounds spectfled in sub-section (2) 
of section 3 shall be deemed to be and always to have been of no legal effect, what- 
soever.” 
Therefore, the substance of this legislation is to set aside the effect of the deci- 
sion of the Nagpur High Court. The Nagpur High Court having held that the 
electoral rolls were not properly prepared and the elections held pursuant to 
those rolls were void, the Legislature stepped in and declared by this Act that 
notwithstanding that decision and notwithstanding the provisions of the Act 
the Nagpur High Court was construing, the electoral rolls were properly pre- 
pared and the elections pursuant to those rolls were valid. 

This Act has been challenged by Mr. Badkas on three grounds an the first 
is a very interesting, and if we might say s0, a very ingenious ground. The 
ground is that In passing this legislation the Legislature has not been exercising 
its legislative fonction but has been trespassing upon the function reserved 
under the Constitution for the judiciary. In other words, what Mr. Badkas 
gays is that the Legislature has been performing a judicial function, a function 
which it is not competent to perform. What Mr. Badkas submits is that it is 
open to a Legislature retrospectively to amend a law, but it is not open to a 
Legislature to tell the Courts how it shall interpret a particular law, and accord- 
ing to Mr. Badkas the real effect of that Act is this that although the Nagpur 
High Court interpreted the Act in a particular manner and came to the con- 
clusion that the electoral rolls were not validly prepared, the Legislature by its 
mandate orders the Court to interpret the Act in a different way and hold that 
the electoral rolls were validly prepared. In our opinion, that is really not the 
effect of this legislation which we are considering. Far from dictating to the 
Court how it shall construe a particular law or what interpretation it shall put 
upon a particular law, this Act respects the decision given by the Nagpur High 
Court, and having respected that decision orders that notwithstanding that deci- 
gion, notwithstanding that the electoral rolls are not properly maintained and 
the elections are void, the electoral rolls shall be deemed to be validly prepared 


1 [1954] Nag. 875, T.B. 
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and maintained and the elections shall be valid. The use of the expression 
‘‘deemed’' is very significant. By that expression the eee hag intro- 
duced a legal fiction. The Legislature realised that so long as the decision of 


the Nagpur High Court stood the electoral rolls were invalid and the elections 


were void, and therefore by this legal fiction it declared what was void to be 
valid, and in our opinion in doing so it was exercising its legitimate legislative 
function. Mr. Badkas says that the proper way to bring about this effect was 
to have amended the original Act under which the electoral rolls were maintain- 
ed and the elections were held, and inasmuch as the original Act has not been 
amended the real effect of this law is to compel the Courts to construe that Act 
differently from the manner in which it hag construed it. It is true that it 
would have been open to the Legislature retrospectively to have amended the- 
Act, but it was equally open to the Legislature to allow the Act to stand, to 
allow the interpretation put upon it by the High Court to stand, and to say 
that notwithstanding the interpretation put by the High Court upon the Act 
the electoral rolls shall be deemed to be validly prepared and maintamed and 
the elections held to be valid. The distinction between the legislative and the 
judicial function is well established. The judicial function consists in the Court 
deciding the rights of parties who appear before it, but the rights are to be 
determined and decided according to law. The Court must submit to the man- 
date issued by the Legislature, but it is for the Court to interpret what that 
mandate is and it is for the Court pursuant to that mandate to decide what the 
rights of the parties are. Any interference by the Legislature in this process 
would undoubtedly be beyond the competence of the Legislature. On the other 
hand, the legislative process is for the Legislature to Jay down the law which will 
govern parties and transactions and to direct the Court to give effect to that . 
law, and in passing this law the Legislature has directed the Court to consider ` 
as valid what in law was void. It is an error to suggest that what we are doing 
today is construing the original Act which was construed by the Nagpur High 
Court. If we were construing that Act we would construe it precisely in the 
same manner in which the Nagpur High Court has construed it. What we are 
construing today is Act I of 1955 passed by the Madhya Pradesh Legislature, 
and when we construe that Act we are faced with this situation that the Legis- 
lature has given a mandate to us to consider the electoral rolls under the origi- 
nal Act as valid and the elections held pursuant to that Act as valid, and as 
Courts function within the Jaw the Courts are bound to accept the law passed 
by the Legislature. 

Mr. Badkas has relied on certain American decisions which have laid down 
that it is not open to the Legislature to pass declaratory law with regard to past 
transactions by which Courts are called upon to interpret the law differently 
from what they had already interpreted. In the first place, as we have already 
pointed out, on a true reading of the law that we are called upon to interpret, 
the Legislature has not directed us to interpret any law differently from the 
way in which we have interpreted it. In the second place, as was pointed out 
by the Federal Court in Ptare Dusadh v. King Emperor,’ it would not 
be safe to rely on American decisions in construing the legislative compe- 
tence of our Legislatures. These decisions with regard to separation of powers 
largely turn upon the Fifth and Fourteenth Amendments which deal with the 
due process of law and the prohibition against deprivation of life, liberty, or 
property except under the due process of law. It is true that this decision was 
given in 1944 before our Constitution was enacted and it may be that after the 
enactment of our Constitution the position under our law and the American law 
has to a certain extent approximated; but this would only be in this sense that 
if the Courts declared that a particular Act or a particular Jaw contravened 
the fundamental rights of a citizen, it may be that the Législature could not 
undo the decision of the Court because the Courts are constituted the custodian 
of fundamental rights of the citizen and it is for the Courts to uphold those 


1 [1944] F. G. R. 61. 
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fundamental rights. But we are not here dealing with a case of a fundamerftal 
right, and therefore even assuming that the position after the Constitution was 
enacted is different: from what it was when the Federal Court gave its decision 
in 1944, inasmuch as no question of fundamental right is involved the decision 
of the Federal Court would still apply to the question that we are considering. 

We are fortified in the view that we have taken by a decision of this Court to 
which my brother Mudholkar J. was a party, and that is reported in Jadao 
Bahu Ji v. Municipal Committee, Khandwa,' and in his judgment my brother 
Mudholkar J. at page 98 refers to an earlier judgment reported in Bhaskar v. 
Mchammad Alimullakhan? and cites a passage from that judgment (p. 93): 

“ ..dt must be taken to be beyond question that in India the Legislature is competent 
fo put an end to the finality of a decision of a Court and reopen a past controversy and 
‘even to pass validating Acts and that enactment of a law having such effects does not 
constitute exercise of judicial functions by the Legislature.” 

With respset, we entirely agree with this view. 

The second contention urged by Mr. Badkas is that the Legislature has 
exceeded its authority in attempting to take away the Jurisdiction of the High 
Court under art. 226 of the Constitution. Now, if ever there was a truism with 
regard to our Constitution, it is this that the powers of the High Court under 
art. 226 cannot be taken away hy the Legislature and that no law d by a 
State Legislature can prevent a party from approaching the High Coun under 
art. 226 and invoking its jurisdiction under that article. What is relied upon 
ig the definition of ‘‘Court’’ in the Act in question: ‘‘Court’’ is defined as 
including the High Court acting under its powers to issue writs, orders and 
directions or under its power of superintendence; and ‘‘Order’’ includes a writ, 
direction, determination or decision. It seams to us that this definition is an 
illustration of particularly bad drafting. There was no reason to define 
‘‘Court’’ in this language, nor ‘‘Order’’ in this language, and when we look at 
the body of the Act, there is no provision whatever which prevents anyone from 
approaching the High Court under art. 226 or the High Court passing any 
order under art. 226. It would be perfectly competent, even after the passing 
of this Act, for any defeated candidate to approach us under art. 226. But he 
having approached us under art. 226 it would be for us to decide his rights 
under this law, and in deciding this law if we came to the conclusion that he 
was not enttled to the relief which he sought, that relief would be denied. 
There is, therefore, not much substance in this contention either. 

The final contention put forward by Mr. Badkas ig that the Act offends 
against art. 14 of the Constitution, and what is urged is that ‘‘election’’ has 
been defined ag the election of a councillor from an electoral division of a rural 
circle of a Janapada held during the period commencing on the day of October 1, 
1958, and ending on the day of March 81, 1954. . What is said is that there is 
diserimination between elections held during this period and elections held after 
March 81, 1954, and it is urged that if an election were to be held after 
March 81, 1954, then the Act would not apply to such an election and the elec- 
tion would be void as a result of the decision of the Nagpur High Court, and, 
therefore, it is said that whereas a defeated candidate could challenge the elec- 
tion if the election took place after March 81, 1954, a defeated candidate 
could not challenge such an election if it fell within the period mentioned in 
the definition. Now, in putting forward this argument Mr. Badkas assumes 
that elections were held or could be held after March 81, 1954, and this 
assumption is based on a remark in the Judgment of the Nagpur High Court in 
Mathuraprasad v. Chief Kxzecutive Officer, Janapada Sabha, Bemetara,? which 
was dealing with an election under this very Act and where we find a passage 
at p. 851 that elections had recently been held under the Act except in a few 
cages where they had been stayed by the order of the Court, and as this decision 
‘ was given on May 14, 1954, the argument is put forward that there must have 


1 [10s6] Nag. 83. 3 [1954] Nag. 849. Eyo 
2 [1953] Nag. 736. 
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been elections after May 14, 1954. As there is no averment whatever by the 
petitioner that elections in fact had taken place after March 31, 1954, we can- 
not possibly countenance this argument under art. 14. 

The result is that all these three applications will fail and the judgment of 
the District Court in all these three applications which upheld the election will 
be maintained. 

The costs of the applications shall be borne by the applicants. 

i Application dismissed. . 


[NAGPUR FULL BENCH] 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Mudholkar and 
Mr. Justice Gokhale. 


BALABHAU MANAJI v. BAPUJI SATWAJI NANDANWAR.* 
Madhya Pradesh Land Revenue Code, 1954 (M. P. Act II of 1955), Sec. 242(3)—Berar Land 
Revenue Code, 1928, Sec. 183—Constitution of India, Arte: 14, 31A—Whether 
s. 242(3) of Act II of 1955 offends art. 14—Classtfication on basis of time whes 
permissibla—Whether art. 31A apples to right of pre-emption—Nature of right of 
pre-emption. 
Secon 242(3) of the Madhya Pradesh Land Revenue Code, 1954. is ultra vires 
as offending art 14 of the Constitution of India 
It is open to the Legislature to have a classification on the basis of time just as 
much as it can have a basis on geographical or territorial considerations. But if 
the Legislature brings about a classification on the basis of time, the point of time 
selected must be for some rational and intelligible consideration. A purely arbitrary 
or capricious selection of time could not possibly form the besis of a rational classi- 
fication. 
e Rao Shio Bahadur Singh v. The State of Vindhya Pradesh’, Shree Meenakshi 
Mille Ltd. v. Sri A. V. Vievanatha Sastr#® and T. K. Musalier v. Venkatachalam’, 
referred to. — 
The right of pre-emption is not a right in an estate within the meaning of art. SIA 
of the Constitution of India and, therefore, art. SLA has no application to such a right. 
Gobind Dayal v. Inayatullah’, referred to. 


Ow March 15, 1958, one Bapuji (respondent) purchased survey Nos. 108]1 
and 106{1. Balabhau (petitioner) who was a co-occupant of survey Nos. 10312 
and 1052 filled a suit on June 15, 1954, under Chapter XIV of the Berar Land 
Revenue Code, 1928, claiming his right of pre-emption in respect of the two: 
survey numbers sold to the respondent. The trial Court dismissed the suit on 
the ground that under the provisions of the Madhya Pradesh Land Revenue 
Code, 1954, the petitioner’s suit was not maintainable. The petitioner applied 
to the High Court at Nagpur under art. 226 of the Constitution of India for 
quashing the order passed by the trial Court. The petition came up for hearmg 
before Hidayatullah C.J. and Mangalmurti J. who delivered the following re- 
ferring judgment on October 29, 1956 :— 

These two petitions have been filed against an order of the civil Court dis- 
missing Civil Suita No. 106-A and 107-A of 1954 under s, 242(3) of M. P. Land 
Revenue Code, 1954 (II of 1955). These suits were brought by the petitioner 
Balabhau to preempt two transfers made to Bapujee of June 15, 1953. The 
suits were filed on June 15, 1954, that is to say on the last date of the limitation. 
During the pendency of the suits, the Madhya Pradesh Land Revenue Code came 


* Decided, March 14, 1987. Haneous 1 Hose 8.0. R. 1 
Petition No. 147 of 1055 (with Petition. 2 [1855] 1 8. 0. R. 787 


No. 148 of 1955 and Miso. Civil Case No. 253 3 T 4. TB. 0. 246, 
of 1958). 4 (1888) L L. R. 7 All. 775, y.z. 
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to be enacted, and the trial Court applying the above section, held that j 
ought to be dani pplying n, held the suits 

The Madhya Pradesh Land Revenue Code, 1964, was enacted on February 6, 
1955. The report of the Select Committee was given on March 24, 1954. When 
the Code was enacted, s. 234 thereof repealed enactments to the extent mentioned 
m the Schedule II in the 4th column thereof. The Berar Land Revenue Code 
was repealed in its entirety by that Schedule. Section 242 of Madhya Pradesh 
Land Revenue Code, however, provided once again by its first sub-section that 
Chapter XIV of.the Berar Land Revenue Code, 1928, shall stand repealed. 
There is nothing in the Schedule to show that this chapter was to be treated 
. separately; nor was any exception made in respect of that chapter in the 4th 

column of the Schedule II in the relative entry. 

a oR 242 of the Madhya Pradesh Land Revenue Code provides as 

OWB: 

“(2) Notwithstanding the repeal of Chapter XIV of the Berar Land Revenue Code, 
1928, any suit to enforce a right of pre-emption under that Code filed on or before the 
et ene gee renner Cee Oven 

t Coda. 

(3) Any sult to enforce a right of pre-emption under the Berar Land Revenue Code, 
1928, instituted after the twenty-fifth day of March 1954, except a suit for specific per- 
formance of a contract of sale or purchase as provided in s. 181 of that Code shall, 
notwithstanding that that Code remains in force after that date until its repeal by this 
Code, be dismisesed.” 

Sub-section (2) preserves all suits filed on or before March 25, 1954, notwith- 
‘standing the repeal of the chapter on pre-emption. This cleared the ground so 
far ag pending cases were concerned, but it only partly met with the situation. 
‘Sub-section (3) provides that all suits except those for specifie performance and 
contract of sale or purchase as provided m s8. 181 of that Code shall notwith- 
standing that that Code meludmg the chapter on pre-emption remained in 
force after March 25, 1954, be dismissed. This provision was challenged 
before us. , ° 

We heard arguments twice in this case. On the first occasion the provision was 
challenged under arts. 18 and 14 of the Constitution on the ground of 
unreasonable discrimination. It was contended on that occasion that there is 
no reasonable classification and’ that a date has been arbitrarily chosen and the 
suits have been ordered to be dismissed if filed after that date. Qn that ocea- 
sion we asked the learned Advocate General why subs. (3) cannot be challeng- 
ed on the ground that the power exercised thereunder is not legislative but 
judicial. The Advocate General asked for an adjournment and the case was 
argued once again on these points. On that occasion both the parties requested 
that in view of the importance of the question and the fact that a very large 
number of suits were involved, the matter may be referred to a bigger bench. 
We were prepared to accede to that request, but exigencies of work consequent 
upon the reorganisation of the States did not permit us to make the order of 
reference till now. 

In our opinion the question is not free from difficulty. The impugned sub- 
section is challenged now on the ground that it leads to discrimination between 
persons whose suits were filed before a particular date and those whose suits 
were filed after that date without indicating what is the reasonable basis for 
-the classification. The learned Advocate General suggested that since the Select 
Committee had reported that the chapter on pre-emption should be abolished and 
the Legislature was going to do so, the law has been made retrospective from 
“March 25, 1954, and made applicable to suits in that manner. He contends that 
there ig thus no discrimination while it is always possible to discover some 
reasons for making two categories out of one, the question that falls for consi- 
deration is whether the classification so made t reasonable. In view of the 


expressed policy of the Government on the Select Committee report it may be - 


argued that this was a reasonable classification. We do not want to express any 
opinion at this stage on this matter because the arguments were very sparse and 
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perfunctory and were only made to enable us to see the importance of the case. 

The second ground of attack suggested in the first argument and amplified 
by us and covered partly in the second arguments before us is of a very vitak 
consequence. The law of pre-emption was continued till February 5, 1955. 
Thouga the law gave the right to the litigants to get their cases decided accord- 
ing to the law, the section says that notwithstanding the law, the Court sn0uld 
dismiss the case. In a tripartite system of Government, the question that arises 
is whether such a legislative flat can be said to fall within its powers of legisla- 
tion. No doubt this Legislature is omnipotent but there are cases to show that 
when the judicial powers have been vested in tne judiciary the Legislature cannot 
transgress upon that field. This important question, therefore, must necessarily 
be decided by a authoritative bench and avoid conflict between division benches. 

We, therefore, accede to the request of the learned counsel for the State am 
well as the petitioner that the matter should be referred to a full bench. We 
refer the whole case to a full bench and in particular frame the following prel- 
minary questions :-— 

(1) Whether s. 242 of the Madhya Pradesh Land Revenue Code, 1954, is ultra vires 
the Constitution for the reason that it creates discrimination between persons whose 
suits were filed before March 25, 1954 and those whose sults were filed after that date? 
and 

(2) Whether the third sub-section of the impugned section involves exercise of 
judicial power and not legislative power? 

The papers will be placed before the Honourable Chief justice of the High Court 
to which the case will be assigned under the States Reorganisation Act, 


The petition was heard by a full bench at Nagpur composed of Chagla O.J. 
and Mudholkar and Gokhale Jd. 


N. L. Abhyankar, for the petitioners. 
W. K. Sheorey, Special Government Pleader, for the State. 
8. M. Meshram, for non-applicanta, in M. C. C. No, 251 of 1956. 


CHAGLA C.J. Miscellaneous Petition No. 147 of 1955 was filed. before a Divi- 
sion Bench consisting of Chief Justice Hidayatullah and Mr. Justice Mangal- 
murti for an order to quash an order passed by the civil Court dismissing the 
uN filed by the petitioner, and the Bench referred two questions to a Full' 

ench : 

(1) Whetler s. 242 of the Madhya Pradesh Land Revenue Code, 1954, is ultra vires. 
the Constitution for the reason that it creates discrimination between persons whose- 
suits were filed before the 25th day of March, 1954 and those whose suits were filed 
after that date and 

(2) Whether the third sub-section of the impugned section Involves exercise of 

yadicial power and not legislative power? 
The facts on which this petition was based are briefly these. On March 15, 
1953, the respondent p ased survey Nos. 108/1 and 105/1. The petitioner- 
wes a co-occupant of survey Nos. 103/2 and 105/2 and he filed a suit on June- 
15, 1954, under Chapter XIV of the Berar Land Revenue Code claiming his 
right uf pre-emption in respect of the two survey numbers sold to the respond- 
ent. This ig the suit which was dismissed by the trial Court on the ground 
that by reason of the provisions of the Madhya Pradesh Land Revenue Code,. 
1954 (Act. II of 1956), the suit of the petitioner was not maintainable, 

Now, under s.-183 of the Berar Land Revenue Code, when an occupant im 
a survey ‘number transfers his interest of any portion thereof by any of the' 
transfers contemplated in the sections set out, or suffers a final decree for fore- 
closure as contemplated in s. 177 to be passed against him, and no notice- 
has been given:as required by these sections, the other occupants in the survey 
number shall have a right to pre-empt the interest transferred. Such right 


may be enforced by a civil Court, and jn all such casea the Court shall have 


power to examine the transaction and fix a fair consideration for the interest: 
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to be preempted; and the case of the petitioner was that no notice os iyen 
to him as contemplated by this sub-section and, therefore, he being an Sea: 
pant in the survey number, part of which was transferred, he had a right to 
preempt the part which had been sold to the respondent. 

A Bill was introduced in the Madhya Pradesh Legislature on April 7 1958, 
for codification of the Madhya Pradesh Land Revenue Code and this Bull was 
referred to the Select Committee on September 29, 1953. In the Bill as ori- 
ginally introduced the provision contained with regard to preemption in 
Chapter XIV of the Berar Land Revenue Code was retained. The Select Com- 
mittee made its report on March 25, 1954, and by its report it recommended 
the repeal of Chapter XIV of the Berar Land Revenue Code. This report was 
published in the Gazette on March 26, 1954. The Bill ultimately passed by 
the Legislature incorporated the recommendation of the Select Committee and 
the Bill received the assent of the President on February 5, 1955, and became 
Act II of 1955. The Act as assented to by the President was published in the 
Gazette on February 12, 1955. Turning to the provisions of this Act, s. 242(1) 
provides that Chapter XIV of the Berar Land Revenue Code ghall stand re- 
pealed. Sub-section (2) provides: 


“(2) Notwithstanding the repeal of Chapter XIV of the Berar Land Revenue Code, 
1928, any suit to enforce a right of pre-emption under that Code filed on or before the 
twenty-fifth day of March, 1954, shall be decided in accordance with the provisions in that 
Code.” 

And sub-s. (3) provides: 


“(3) Any suit to enforce a right of pre-emption under the Berar Land Revenue 

Code, 1928, instituted after the twenty-fith day of March, 1954, except a suit for spectfic 
performance of & contract of sale or purchase as provided in section 181 of that Code shall, 
notwithstanding that that Code remains in force after that date until its repeal by this 
Code, be dismizsed.” 
Now, it was by reason of s, 242(3) that the civil Court dismissed the petitioner’s 
suit inasmuch as it had been filed on June 15, 1954, i.e. after March 25, 1954, 
and Mr. Abhyankar on behalf of the petitioner hag challenged the vees of 
this sub-section. 

It is clear that the suit of the petitioner was a pending suit at the date when 
the Act came into force. Section 1(3) provides that s. 242 shall come into ope- 
ration immediately, and therefore the Act having come into force on February 
5, 1955, the suit filed by the petitioner was at that date a pendigg suit. The 
objection taken by Mr. Abhyankar to subs. (3) of s. 242 is that it offends 
against art. 14 of the Constitution, and what is urged before us is this that it 
would have been competent to the Legislature to deal with all pending suits 
at the date the Act came into force. It could have provided that all pending 
suits should be saved or it could have provided that all pending suits should 
be dismissed. But what the Legislature has done is that it has discriminated 
between the class of pending suits. It has provided that suits filed before 
March 25, 1954, shall be saved and the suits filed after March 25, 1954, shall 
be dismissed. In other words, a litigant who filed a suit before March 26, 1954, 
had his right of pre-emption saved and a litigant who filed a suit after March 
25, 1954, had his right of preemption taken away, and it is said by Mr. 
Abhyankar that this discrimination is one which is not countenanced by the 
provisions of art. 14 of the Constitution. Now, art. 14 has been construed 
in innumerable cases which have come up before the various High Courts in 
India and also before the Supreme Court, and the principles underlying that 
article are now well settled. The diffculty that arises, as arises in most cases, 
ig not the enunciation of the principle but the application of the principle to 
the given facts. The primeiple briefly stated is that art. 14 does not prohibit 
the Legislature from classifying or in setting up different classes to some of 
which the law may apply and to others the la¥ may not. But in order that 
there should be a classification which can be upheld by the Court, the classifica- 
tion must be on some rational basis. The distinction made between one class 
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and another must be such as must be intelligible and the classification also 
must have some rational nexus with the object which the legislation is intended 
to achieve. 

Now, let us apply these two testa to the legislation we have before us. It is 
perfectly true that it is open to the Legislature to have a classification on the 


basis of time just as much as it can have a basis on geographical or territorial 


considerations, But if the Legislature brings about a classification on the basis 


-of time, the point of time selected must be for some rational and intelligible 


consideration. A purely arbitrary or capricious selection of time could not 
possibly form the basis of a rational classification. The date selected, March 
95, 1954, we have been told by the Special Government Pleader, was because 
the Select Committee reported on that date. It is difficult to understand how 


that date affords any rational basis for a classification on the ground of time. ' 


The Bill as introduced preserved the right of pre-emption. The sale in this case 
which gave the right to the petitioner was on June 16, 1953, and he had no 
notice that the Bill was going to take away his right. The Jomt Select Com- 
mittee reported on March 25, 1954, but there is no reason why anyone should 
have assumed that the recommendation of the Select Committee would neces- 
sarily be accepted by the Legislature. Therefore, when the petitioner filed his 
suit on June 15, 1954, he did so long before the right was taken away by the 
Legislature by the President giving his assent to the legislation on February 
5, 1955. Why a litigant who filed a suit on March 24, 1954, should be differ- 
ently treated from a litigant who filed a suit after March 25, 1954, it is difi- 
cult to understand. The object of art. 14, as has been so often said, is that 
persons should be uniformly treated by law unless there is some rational reason 
why they should be treated differently. Therefore, if the petitioner comes 
before us and says that his suit has been dismissed because he filed it after 
March 25, 1954, and the suit of another person has been saved merely because 
he filed his suit prior to March 25, 1954, then we have to consider whether 
the Legislature had any possible reason why it should have selected this date 
and made this distinction between the petitioner and a litigant, who filed a suit 
prior to March 25, 1954. 


Now, Mr. Gadgil, who appears in another connected matter before us for the 
vendee, says that what the Legislature seems to have done is to have given 
retrospective effect to the repeal of Chapter XIV of the Berar Land Revenue 
Code and from that retrospective effect it has saved certain suits and those 
suits are those filed before March 25, 1954, and Mr. Gadgil says that it is open 
to the Legislature to fix a particular point of time beyond which the legisla- 
tion will not have retrospective effect. Now, the proposition enunciated by 
him is perfectly sound. The Legislature has the right to give retrospective 
effect to this legislation. The Legislature has also the right to determine from 
what date the retrospective effect will cease. But when it has given retros- 
pective effect to a legislation, and when it gives the benefit to a certain class 
against the retrospective effect of the legislation, and when it submits a parti- 
cular class to the effect of the retrospective legislation, it undoubtedly creates 
two classes, and the justification of the existence of two classes can only be on 
the principles which we have laid down. As we said before, there was nothing 
to prevent the Legislature from giving retrospective effect to the legislation. 
It could have taken away the rights of all pending litigants. Equally, it was 
open to the Legislature to save the rights of all pending litigants; but what 
the Legislature has done is to have saved the rights of some and taken away 
the rights of the others. 

Now, there is a clear enunciation of the principle with regard to the saving 
of pending litigation in the judgment of the Supreme Court reported in Rao 
Shiv Bahadur Singh v. The State of Vindhya Pradesh’. In that case 
the Vindhva Pradesh Criminal Law Amendment (Special Courts) Ordi- 
nance of 1949 was challenged* and one of the grounds of the challenge was 


1 [1958] 8. O. R. 1188, 1197. 
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art. 14, and what was argued before the Supreme Court was that the saving 
elause which saved pending proceedings offended against that article and the 
Supreme Court rejected that contention and pointed out (p. 1197): 


“,..But there is no reason, why pending proceedings cannot be treated by the legisla- 
ture as a class by themselves having regard to the exigencies of the situation which 
such pendency itself calls for. There can arise no question as to such a saving provi- 
sion infringing article 14 so long as no scope is left for any further discrimination 
inter se os between persons affected by such pending matters.” 

Tn this case the Legislature has not treated pending proceedings as a class, 
but in that class it has further discriminated between litigants who filed suits 
“before March 25, 1954, and litigants who filed suits after that date. 

There are two other decisions of the Supreme Court which have also some 
bearing on the question that we bave to decide. The first is Shree Meenakshi 
Mills Lid. v. Sri A. V. Visvanatha Sastri.1 In that case the Indian 
Income-tax (Amendment) Act (XXXII of 1954) was challenged and one of 
the arguments put forward by the Attorney-General, which is reproduced in 
the Judgment of the learned Chief Justice at p. 795, was that the clasa of per- 
gons dealt with under s. 5(1) of Act XXX of 1947 was not only the class of 
substantial tax dodgers but was a class of persons whose cases the Central 
Government by September 1, 1948, had referred to the Commission and that 
class had thus become determined finally on that date, and that that class of 
persons could be dealt with by the Investigation ‘Commission under the drastic 
procedure of Act XXX of 1947, and the learned Chief Justice deals with this 
argument in the next paragraph (p. 795): 

“_,..Assuming that evasion of tax to a substantial amount could form a basis of 

-Classtfication at all for imposing a drastic procedure on that class, the inclusion of only 
such of them whose cases had been referred before Ist September, 1948 into a class 
for being dealt with by the drastic procedure, leaving other tax evaders to be dealt 
with under the ordinary Jaw will be a clear discrimination for the reference of the case 
‘within a particular time has no special or rational nexus with the neceasity for drastic 
procedure.” ‘ 
It is true that this passage was explained in a later Judgment reported in 
T. K. Musaliar v. Venkatachalam®. The later judgment, with respect, does 
not seem to accept the view taken by the earlier judgment that the mere fixing 
of a date would by itself attract the application of art. 14, but even this judg- 
ment makes it clear that when a date is fixed it can only be jJustjfled if it is 
the result of administrative convenience. See the passage cited at p. 268, which 
is the passage referred to in Meenaksht’s case: 

“By that passage, however, this Court did not hold that in fact s. 5(1) was con- 
fined to such a limited class. We are of the opinion that the fixation of the date for 
references for investigation by the Government to the Commission, viz, February 16, 
1950, was not an attribute of the class of substantial evaders of Income-tax which were 
intended to be specifically treated under the drastic procedure prescribed In the Travan- 
core Act 14 of 1124 but was a mere accident and a measure of administrative convenience.” 
Now, we have asked the Special Government Pleader to satisfy us that the 
date March 25, 1954, was fixed as a matter of administrative convenience, and 
if we had been satisfled undoubtedly, we would have accepted the contention 
put forward by him. But he was not in a position, as indeed he could not be, 
to enlighten us as to why any administrative convenience was subserved by 
fixing the date March 25, 1954. Government has nothing whatever to do with 
the filine of suits by litigants, and if the intention was to prevent overcrowding 
in Courts of Jaw, it is more an administrative headache of the Judge concerned 
or the Administrative Judge in the High Court than the Government, and, 
therefore, in our opinion even according to the limited construction which now 
the Supreme Court bas placed upon the passage in Meenakshs’s case the case 
offends against art. 14. 

1 [1955] 18. 0. R. 787. 2 [1956] A. I. R. 8. C. 246. 
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It was then urged by the Special Government Pleader that the provision of 
this Act was saved by art. 81A of tue Constitution. That article places cer- 
tain types of legislation beyond the challenge of any person aggrieved by it 
if the challenge is under art. 14, 19 or 31, and the Jegislation contemplated 
by art. 31A is legislation providmg for the aequisition by the State of any 
estate or of any rights therein or the extinguishment or modification of any 
such rights, and what the Special Government Pleader contends is that what 
the State was doing by the impugned Act was to extinguish the right of pre- 
emption, and if that is what the Legislature did, then it is not open to the peti- 
tioner to challenge the legislation under art. 14. Now, the question that we 
have to consider is whether this is a law which provides for extinguishment’ 
of a right in an estate. It will be noticed that art. 3LA(1)(a) does not deal 
with any and every right; it deals with 'an estate or a right therein and the ex- 
tinguishment must be of such a right. In order to decide this question we 
must consider what is the nature of a right of preemption. Mr. Justice 
Mahmood in a very early case, Gobind Dayal v. Inayatullak', laid down that 
the right of preemption was a right ‘which the owner of an immoveable pro- 
perty had to obtain in substitution for the buyer of the proprietary possession 
of certain other immoveable property. Therefore, the right of preemption is 
nothing more than a right to be substituted for the vendee of some property 
other than the property owned by the person claiming the right. It is not 
clearly an interest in land or a right in land. It is an inchoate right and it 
can only arise when there is a gale and the right attaches to the sale. It has 
also been held that the right of pre-emption is a purely personal right and it 
is not a.right which is either transferable or assignable, nor is it a right which 
rung with the land. If that be the true nature of the right of pre-emption, 
then it is clear. that within the meaning of art. 31A of the Constitution it is 
not a right in an estate. The definition of ‘‘estate’’ makes it clear that the 
Constitution was contemplating various types of land tenures under which 
property is held in different parts of India. Now, clearly, a right which the 
owner of a property has to claim substitution for a vendee when adjoining 
proptrty is sold to a third party without notice to him is not a right in any 
estate but a right purely personal to the occupant arising only in the event 
of there being a sale. Therefore, in our opinion, art. 831A has no application to 
a right of pre-emption. 

We are, therefore, of the opinion that s. 242(3) is ultra vutres as offending 
art. 14 of the Constitution. It is unnecessary for us to express any opinion 
with regard to the vires of a, 242(2) because we have not anyone before us 
who has filed a suit prior to March 25, 1954, and it would not be right to 
decide the question of s, 242(2) in the absence of any party before us who 
might be affected by any construction we may place upon that sub-section. 

ee result, therefore, will be that the rule in this petition will be made 
absolute. ` 

There is also another petition No. 148 of 1955 where the game question arises 
and for the same reasons we will make the same order. 

The third is an appeal which is pending against a decree passed by the trial 
Court in a pre-emption suit, and the appellant challenged the decree on the 


ground that the decree was bad inasmuch as it was passed in a guit filed after 


March 25, 1954. This appeal was recalled by my brother Mr. Justice Mudhol- 
kar under art. 228 of the Constitution, and as the question involved in this 
appeal is the same that matter has also come before us. This appeal will now 
go back for disposal on merits before the lower appellate Court and the lower 
appellate Court will dispose of this appeal in the light of our judgment. 

The outstanding amount of deposit to be returned to the petitioners in both 
the petitions. `` 


n | _ Rule mada absolute. 


4 (1885) L L. R. 7 AIL 778, vex. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 


POONA MUNICIPAL UO One TON 
v. 


SHANKAR RAMKRISHNA JABADE.S 


Bombay Proved Municipal Corporations Act (Bom. LIX of 1949), Secs. 2(5) & (30), 
139(1)(b})—Transfer of Property Act (IV of 1882), Secs. 3, &—Whether “building” 
tachides furniture contained in building—Tests to be applied to determine whether 
furniture included in “building”. 

In s. 2(5) of the Bombay Provincial Miumicipal Corporations Act, 1949, “verandahs, 
` fixed platforms, plinths, doorsteps, walls including compound walls and fencing”, 
are species of the genus which is constituted by things becoming permanent part 
of the structure, some things attached to the structure, things which by their attach- 
ment become pert and parcel of the building itself. The conchiding words of the 
section “and the like” are used ejusdem generis so that other species in this genus 
can be included. On the question whether furniture would fall within this genus, 
the two tests that are to be applied are, one, the nature and extent or degree of 
annexation to the property, and the other, the object, intention or purpose of the 
annexation. As regards the first test, what has got to be considered is how perma- 
nent is the annexation. Is the furniture solidly fixed to the building? Has it become 
a pert of the structure itself? As regards the second test, the purpose or object or 
intention of the annexation, what has got to be considered is whether the furniture: 
is for the permanent enjoyment of the furniture itself or for the permanent enjoy- 
ment of that to which it is attached. In each case it would depend upon the cir- 
cumstances as to whether the two tests were satisfled or not. No hard and fast rule 
can be laid down. It would depend upon the evidence, upon the facts, upon the 
intention of the perties and other factors which a Court takes into consideration in 
deciding a question of fact. 
Vaudeville Electric Cinema, Ld. v. Muriset, referred to. 


Tans facts appear in the judgment. 


V. M. Tarkunde, for the petitioner in all the three C.R.As. 

B. D. Bal and 8. M. Mhamane, for the respondent in C.R.A. No. 218. 
&. B. Kotwal, with V. V. Divekar, for the respondent in C.R.A. No. 219. 
M. M. Shatkh, for the respondent, in C.R.A. No. 220. 


Cuaca C.J. This revision application raises a rather interesting question 
as to the assessment of property on the rateable value. It appears that a cinema 
theatre was let out by the opponents on a rental of Rs. 888-8-0 a month The 
cinema theatre also contained articles of furniture and among them mostly 
chairs intended to be used for the purpose of the theatre by the audience which 
visited the theatre, and in the lease the rental of this furniture was valued 
at Rs. 225 per month. The Collector and Assessor of Taxes assessed the annual 
letting value of this property at Re. 9,540 and in arriving at this figure he 
took into consideration the total rent including the rent of the furniture. The 
assessee appealed to the Small Causes Court, and the Court confirmed the 
assessment. There. was a second appeal to the District Court at Poona, and 
the learned Assistant Judge came to the conclusion that in fixing the annual 
letting value, the value of the furniture should be excluded, and he fixed the 
annual letting value at Rs. 7,110, and the Poona Municipal Corporation has 
come in revision against the order of the learned Assistant Judge. 

Under s. 127 of the Bombay Provincial Municipal Corporations Act, the 
Corporation is authorised to impose various taxes and one of them is the pro- 
perty tax. Section 129 deals with the property tax and it provides that pro- 


* Decided, July 25, 1957. Civil Revision Appeal No. 104 of 1955, reversing the order 
Cause 


Application No. 218 of 1957 (with cya er by B. K. aoe Judge, Small 
hiye pona a ra 1987), Poona, in Municipal Appeal No. 4 of 
fre aha order of B. N. TT Extra: 1955. 


l 
Pierre Judge, Poona, in Miscellaneous 1 [1923] 2 Ch. 74. 
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perty taxes shall comprise the following taxes which shall, subject to the ex- 
ceptions, limitations and conditions hereinafter provided, be levied on build- 
ings and lands in the city, and cl. (c) provides: ‘‘a general tax of not less 
than twelve per cent of their rateable value, which may be levied, if the Cor- 
poration so determines, on a graduated scale;’’ and this is the tax which was 
sought to be levied by the Corporation on the building and land of the oppo- 
nents. Now, ‘‘rateable value’’ is defined in s. 2(54) as the value of any build- 
ing or land fixed in accordance with the provisions of the Act, and the rules 
for the purpose of assessment to property taxes, and it is not disputed that 
what has got to be considered is the annual letting value of this property. 
‘‘Building’’ is defined in s. 2(5) as including a house, out-house, stable, sh 
hut and other enclosure or structure whether of masonry, bricks, wood, mu 
metal or any other material whatever, whether used as a human dwelling or 
otherwise, and also includes verandahs, fixed platforms, plinths, doorsteps, walls 
including compound walls and fencing, and the like. ‘‘Land’’ is defined in 
a. 2(30) as including land which is built upon or is built upon or covered with 
water, benefits to arise out of land, things attached to the earth or permanently 
fastened to anything attached to the earth and rights created by legislative 
enactment over any street. The real question that we have to consider and 
decide in this civil revision application is whether the furniture in the theatre 
falls either within the definition of ‘‘building’’ or within the definition of 
‘‘land’’, because if it falls under either definition, then it would be competent 
to the municipality to levy a tax upon the value of this furniture as constituting 
cither part of the building or of the land. 

Now, it will be noticed that neither of these two definitions of ‘‘building”’ or 
‘‘land’’ is an exhaustive definition. It was suggested at the Bar that in con- 
struing these two sub-sections we must not overlook the well known canon of 
construction that in a taxing statute, the statute must be construed 
strictly in favour of the assessee. In our opinion that canon cannot apply in 
this case, because we are not construing a taxing statute. The expressions 
‘‘building’’ and ‘‘land’’ do not only occur in those sections which empower the 
municipality to impose a tax. They occur in other sections also, and it would 
not be proper for the Court to construe these expressions in one way when 
they occur in a taxing section and in another way when they appear in a section 
which does not deal with taxation. Whatever meaning we may give to these 
two expressions, that meaning must ordinarily hold good wherever these ex- 
pressions occur in the statute. 

Mr. Tarkunde in the first place urged that whatever may be said about fur- 
niture falling within the meaning of the expression ‘‘building’’, it clearly falls 
within the definition of land, and what was urged was that if anything was 
attached to the earth and something was fastened to that thing, then that 
thing clearly became land looking to the language used by the Legislature, 
and it was said that if the building was attached to the earth and if the furni- 
ture was fastened to that building, then the furniture became land. In our 
opinion, that contention is not tenable. If that interpretation were to be 
accepted, then the expression ‘‘building’’ would become completely superfinons 
in the Act. Every structure and everything in that structure fastened to it 
would constitute land. But the very fact that the Legislature has separately 
defined ‘‘building’’ and ‘‘land’’ goes to show that different connotations were 
intended to be given to these two expressions. It is clear, therefore,—and in 
that respect we agree with the learned Assistant Judge—that when you are 
dealing with a structure you must turn to the definition of ‘‘building’’ in 
order to find out whether that structure or anything in that structure falls 
within the definition of building. When there is no building or no structure, 
then undoubtedly you turn to the definition of ‘‘land’’, and even when you 
have a building and land, the Legislature has distinguished between a structure 
standing on the land and the land under the structure. For various purposes 
of the Act these distinctions are material and therefore the taxing authority 
cannot turn to the definition of ‘‘land”’ if it fails to bring the case within the 


1957.] POONA MUN, CORPN. V. SHANKAR (4.C.5.} ChaglaC. J., 27 


definition of ‘‘building’’ when it is dealing with a structure, and what is coñ- 
tained in the structure. Here we are not dealing strictly with land which lies 
under a structure and on which this structure stands. We are dealing with the 
structure itself, and what és contained in the structure, and therefore we have 
oe oo that the furniture in the theatre falls within the definition of 

Tarai to that definition, as we have already said, it is an inelusive defini- 
tion and inclusive as it is, it is fairly exhaustive. The first part of that defini- 
tion refers to various kinds of structures—a house, out-house, stable, shed, hut 
and other enclosure or structure—and then the definition goes on to point out 
that the structure may be built of any material—masonry, bricks, wood, mud, 
métal or any other material whatever. Then it emphasises the fact that the 
structure may be used for any purpose, whether as a human dwelling or other- 
wise, and then it goes on to say: ‘‘and also includes verandahs, fixed platforms, 
plinths, doorsteps, walls including compound walls and fencing, and the like.’’ 
This clearly shows that these are species of the genus which is constituted 
by things becoming permanent part of the structure, some things attached to 
the structure, things which by their attachment become part and parcel of the 
building itself. Take a verandah or a fixed platform or a compound wall or 
a fencing, they all are species of that genus, and the concluding words “‘and 
the like” are used ejusdem generis so that other species in this genus can be 
included, and the narrow question before us is whether furniture under certain 
circumstances would fall within this genus. Now, you may have furniture 
in a building which may not be permanently attached to the building, which 

may-—if we might use that expression—~not be structural furniture, furniture 
which has become part of the structure. We may have furniture which, to usa 
an English legal expression, may be only chattels and which may be kept in 
the building for the enjoyment of the chattels themselves. On the other hand, 
you may have furniture which, again to use an English legal expression, may 
become fixtures, which may be in the building not for the purpose of enjoy- 
ment of the furniture as such but which would be there in order that the use 
of the building should be better enjoyed. Therefore, in deciding whether 
furniture falls in one category or the other, we agree with Mr. Kotwal—and 
that is what the decisions lay down as we sball presently point out—that the 
two tests that we have to apply are, one, the nature and extent or degree of 
annexation to the property, and the other is the object, intention or purpose 
of the annexation. 

Turning to the first test, what has got to be considered is how perfhanent is 
the annexation. Is the furniture solidly fixed'to the building? Has it become 
a part of the structure itself? Turning to the second test, the purpose or 
object or intention of the annexation, what has got to be considered, as we 
have already pointed out, is whether the furniture is for the permanent enjoy- 
ment of the furniture itself or for the permanent enjoyment of that to which 
it is attached. Therefore, in this particular case the way these two tests would 
be applied would be to inquire whether the chairs, for instance, are perma- 
nently fixed to the building; also how they are fixed; are they solidly fixed, 
or are they fixed in such a manner that it could be said of these chairs that 
they have become part of the structure? The chairs may be of masonry. they 
may be of wood, they may be of steel. The question would be, how they have 
been fixed to the building. And again, the question would have to he asked: 
Were these chairs fixed in order that these chairs themselves should be better 
enjoyed, or were they fixed go that the structure itself should be better enjoyed? 
If in a theatre the answer to the question was that the chairs were kept in 
the theatre because the theatre could be better used with the chaira than with- 
out them, then it seams to us that the purpose would be clearly that the chairs 
were used so that the owner should better enjoy the use of the Þuilding as a 
theatre. It may be pointed out that in each caseerit would depend unon the 
circumstances as to whether the two tests were satisfied or not. No hard and 
fast rule can be laid down. It would depend upon the evidence, upon the 


od 
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facts, upon the intention of the parties and other factors which a Court take 
into consideration in deciding a question of fact. 

In this connection we may perhaps point out the interesting circumstance 
to which Mr. Tarkunde has drawn our attention, and that is the legislativ 
history of this part of the law. The Provincial Municipal Corporations Ac 
was enacted in order to constitute Municipal Corporations in two of the import 
ant cities of our State, Poona and Ahmedabad. Before this Act was passe 
these municipalities were governed by the Municipal Boroughs -Act, and turn 
ing to that Act, ‘‘annual letting value’’ was defined in s. 3(1) as the annua 
rent for which any building or land, exclusive of furniture or machinery con 
tained or situate therein or thereon, might reasonably be expected to let fron 
year to year. Therefore that Act expressly excluded furniture and machiném 
from the annual rent of a building or land. We take it that is a sign of advan 
cing civilization that in 1949 the power of taxation conferred upon the Poons 
Municipality was increased, and now in the view that we have taken power 
has been given to the Poona Municipality in levying the property tax to levy 
the tax not only upon the building in the strict sense of the term, but also 
upon the furniture contained in it. We might also look at the Bombay Muni- 
el Corporations Act, and s. 154 expressly excludes from the rateable value 

a property the value of any machinery contained or situated in or upon any 

uilding. We might also in this connection look at the scheme of the Transfer 
of Property Act. Section 3 defines immoveable property negatively as not 
including standing timber, growing crops or grass, and as is well known the 
Act does not contain any definition of immoveable property. But when we 
turn to s. 8 which deals with the operation of a transfer of immoveable pro- 
perty, we find that the operation of transfer is separately dealt with when the 
property is land and when the property is a house, and when the property is a 
house what is transferred is the easements annexed thereto, the rent thereof 
accruing after the transfer and the locks, keys, bars, doors, windows and all 


other things provided for permanent use therein. Therefore, whatever is pro- 


vided in a house for its permanent use is transferred when a house is transfer- 
rdd by one of the modes laid down in the Transfer of Property Act. 

Turning to the authorities, it is sufficient to deal with the English case which 
was referred to at the Bar reported in Vaudeville Electric Cinema, Ld. v. 
Muriset', because it clearly enunciates the principle which we have earlier 
stated. The question that the English Court was considering was what passed 
under a*deed of mortgage. A cinema hall with its fixtures and appurtenances 
was mortgaged to secure a certain loan and the Court was considering four 
items and the one with which we are concerned was 477 plush tip-up seats in 
blocks of four or eight attached to the floor between the seats by iron standards 
with iron feet, and the Court held that this item was a fixture and constituted a 
security under the mortgage deed. At p. 82 Mr. Justice Sargant says of these 
chairs : 

“_..They have iron standards with iron feet, and the standards and feet occur not 
only at either end of each block of seats, but also between the seats; and those are firmly 
secured to the floor of the building.” 

At p. 87 the learned Judge says: 


“ ,..There can be no doubt that in the present case, when the seats were placed In 
the cinema hall they were placed there for the purposes of the permanent use of the 
cinema, as a cinema: they were Intended to be used_as part of the permanent equipment 
of the building.” 

At p. 83 the learned Judge cites the judgment of Lord Blackburn in Helland 
v. Hodgson? : 

-There ts no doube War she: general aria ot the law: in ihat shat aidi 
to the land becomes part of thp land; but it is very difficult, #f not tmpossible, to say with 
precision what constitutes an annexation sufficient for this purpose. It is a question 


1 [1923] 2 Ob. 74. 2 (1872) L.R. 7 O.P. 828, 384. 
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which must depend on the circumstances of each case, and mainly on two circumstances, 
w indicating the intention, viz, the degree of annexation and the object of the annexa- 
jon.” 

Sir Dinshaw Mulla in his commentary on the Transfer of Property Act (4th edn.) 
at p. 24 saya : 

*“.. If a thing is embedded in the earth or attached to what is so embedded for the 
permanent beneficial enjoyment of that to which H is attached, then tt is part of the 
cnmoveable property. If the attachment is merely for the beneficial enjoyment of the 
chattel itself, then it remains a chattel, even though fixed for the time being so that it may 
be enjoyed.” 

So ave have here both the tests which we have suggested earlier as the proper tests 
to apply to determine whether a particular article or chattel in a building con- 
stitutes part of a building. 

Now, the learned Assistant Judge, with respect to him, has taken the view 
that inasmuch as the seats were fixed in the theatre subsequent to its construction, 
they cannot constitute part of the building. That is obviously erroneous, be- 
cause when we turn to the definition of ‘‘building’’, there is no suggestion that 
a verandah or a fixed platform or a plinth or a doorstep or a compound wall 
or a fencing can only become part of the building if it was constructed along 
with the building. Indisputably any of these things mentioned, whenever they 
were constructed, would form part of the building. If that be so, there is no 
reason why if chairs are fixed to the building after its construction and they 
become part of the building in the manner we have suggested, they should be 
any the less a part of the building than a verandah or a fixed platform ete. 
In our opinion, both the Small Causes Court Judge and the Assistant Judge 
were in error, the first because he assumed without proper inquiry that all the 
furniture in the theatre must necessarily be considered to be part of the build- 
ing and valued, and the latter because he assumed that all of it must be excluded 
because the furniture came into the building after its construction. 

We will, therefore, set aside the order of the learned Assistant Judge and 
remand the matter back to the Collector and Assessor of Taxes to determine 
what furniture, if any, in the theatre forms part of the building for the p 
of determining the rateable value of the building in the light of the judgment 
we have delivered and in the light of the tests we have laid down. No order 
as to costs. 

The same point is raised in Civil Revision Application No. 219 of 1957. In 
that case the learned Assistant Judge made a remand order for a limited pur- 
pose. That remand order will be set aside and there will be a remand to the 
Collector and Assessor of taxes for the same purpose as in Civil Revision Appli- 
cation No. 218 of 1957. 

In Civil Revision Application No. 220 of 1957 there is an additional point 
and that is with regard to certain furniture which has been brought into the 
theatre by the tenant. The learned Assistant Judge held that it was not pos- 
sible to take such furniture into account in trying to assess the rateable value 
of the building. Now, on the remand, with regard to this furniture, of course, 
the first question would be whether it is part of the building according to the 
tests we have laid down. But the further question would arise in this case and 
that is whether the owner as the lessor is primarily liable to pay arsessment in 
respect of what we might call this part of the building. The Indian law with 
regard to fixtures of the tenant is different from the English law. Under s. 
108(h) the lessee is entitled to remove all things which he has attached to the 
earth provided he leaves the property in the state in which he received it, and 
what Mr. Shaikh urges is that his client ia not the owner of this furniture, that 
when the lease comes to an end this furniture will not revert to him and. there- 
fore. he is not liable to pay assessment in respect of this furniture. It is true, 
as Mr. Tarkunde points out, that under the schemeeof the Municipal Act the 
tax is on property and, therefore, the tax would be on land or bulding. But 
what we have to consider is who is liable to pay the tax and for that purpose 
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we have got to turn to s. 189(1)(b) which provides that tax shall be leviable 
from the lessor if the premises are let, from the superior lessor if the premises 
are sub-let, and from the person in whom the right to let the premises vests if 
they are unlet. Therefore, although it is true that the lessor would be liable 
even though he did not receive any rent in respect of this furniture because 
under r. 7 of the Taxation Rules the rateable value is arrived at not by con- 
sidering the actual rent received by the landlord but on the basis of the amount 
of the annual rent for which such land or building might be reasonably expected 
to let from year to year. Yet before a person can be made liable for the pay- 
ment of tax he must be the lessor, he must be the person who must have the 
right to let the premises, and he must be the person to whom the premises 
would revert at the end of the tenancy. If this furniture does not revert to 
the lessor, then in relation to this furniture it cannot be said that the owner 
of the theatre is lable. We are not impressed by Mr. Tarkunde’s contention 
that the building should be assessed as a unit. There may be cases where more 
than one person is the owner of the building, in which case it cannot be sug- 
gested that only one person can be made liable for the payment of the tax. 8o 
here we have a case where not only the owner but the tenant is also interested 
im the building if we look upon the furniture as part of the building. There- 
fore part of the building is owned by the asseasee and the other part is for the 
present limited purpose owned by the tenant. If that be the true position in 
law, then quae the part owned by the tenant, the tenant alone is primarily liable 
to pay the tax. But Mr. Tarkunde says that under the lease the landlord is 
entitled to the fixtures on the determination of the tenancy. That is a question of 
fact. Therefore the taxing authority will decide as a fact as to whether the 
furniture in question is owned by the tenant and whether the lessor has any 
Tight to that furniture on the determination of the tenancy. If the lessor hag 
no right to the furniture on the determination of the tenancy, then the learned 
Assistant Judge is right in the view that he has taken. 
Mr. Tarkunde does not press the point with regard to insurance. 
No order as to costs in C.R.A. Nos. 219 and 220. 
Order aocordymgly. 


r Before Mr. Justice Chainant and Mr. Justice Tambe. 


BALKRISHNA MAHADEO VARTAK v. INDIAN ASSOCIATION 
CHEMICAL INDUSTRIES LIMITED.* 

Companies Act (I of 1956), Secs. 446, 483-—-Application made under s. 448 to file suit 
against company—Whether order or decision made on such application appealable 
under s. 483—Order or decision whether an order or decision tn the matter of 
winding up. 

An order or decision on an application made under s. 446 of the Companies Act, 
1956, to file a suit against the company, is appealable under s. 483 of the Act. 


Maneklal v. Saraspur Manufacturing Co. Lid,’ Sansar Chand v. Punjab Industrial 
Bank Ltd.* and Bachharaj Factories Ltd. v. Hirjee Mills Ltd.’ referred to. 


THs facts appear in the judgment. 


8. G. Patwardhan, for the appellanta. 
L. G. Khare, for the respondent. 


CHAINANI J. The father of appellants Nos. 1 and 2 and husband of appel- 
lant No. 3 had given on lease a land 8. No. 128 of Mouje Kothrud in Haveli 


* Decided, September 11,1957. °First A 1 T 29 Bom. L. R. 258. 
No. 522 of 1957, against the decision of Y. A. 3 (1929) LL.R. 10 Lah. 808. r.» 
Naik, District Judge, Poona, in I. O. Misel- 3 (1954) 57 Bom. L.R. 378. 


Jansous Application No. 152 of 1050. 
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Taluka to the respondent company on February 11, 1944. One of tbe condi- 
tions of the lease was that the company should not sub-lease or transfer the 
land to any other person without the permission of the lessors, The company, 
however, assigned its lease-hold rights to one of its Directors, Q. N. Patwar- 
dhan, for a consideration of Re. 8,200. The land is now in the possession of 
Patwardhan. The company subsequently filed a suit for setting aside the 
assignment in favour of Patwardhan. This was dismissed. In 1958 an order 
was made for the winding up of the company and an official liquidator was 
appointed. He obtained a decree for over Rs. 8,000 against Patwardhan. This 
decree has not yet been executed. The appellanta were paid rent for three years 
by the liquidator, but it is their case that they have not received rent due to 
them mgce 1953. It is also the contention of the appellants that the company 
has committed several breaches of the conditions of the lease. According to 
them, a large number of trees standing on the land had been wrongfully cut 
down. They, therefore, gave notices to the company and Patwardhan termi- 
nating the lease. They also asked for’ posseasion of the land being given to 
them. Thereafter, they made an application to the District Judge under s. 446 
of the Companies Act, 1956, for leave to file a suit against the company in 
order to obtain possession of the land. The learned District Judge rejected 
the application. The appellants have, therefore, appealed. 

Mr. Khare, who appears for the official liquidator, has contended that the 
appeal is not competent. Section 483 of the Act provides that appeals from 
any order made, or decision given, in the matter of the winding up of a com- 
pany by the Court shall lie to the same Court to which, in the same manner in 
which, and subject to the same conditions under which, appeals lie from any 
order or decision of the Court in cases within its ordinary jurisdiction. 
Mr. Khare has urged that the order passed by the District Judge refusing to 
grant leave to the appellants to fle a suit against the company cannot be said 
to be an order made or decision given in the matter of winding up. We are 
unable to accept this argument. In our opinion, the words “‘in the matter of 
the winding up of a company”’ are sufficiently wide to include an order of the 
kind appealed against. In Maneklal v. Saraspur Manufacturing Co. Lid.,” an 
appeal was entertained against an order passed by the District Judge aetna 
to grant leave to the appellant to proceed with a suit. The question whether 
an appeal lay against such an order was, however, not raised or decided in this 
case, A Full Bench of the Lahore High ‘Court held in Sansar Chand v. Punjab 
Industrial Bank Lid.,° on interpretation of corresponding s. 202 ef the old 
Companies Act, that (p. 814): 

“_.. (it) Is wide enough to cover appeals against any order made in the matter of 
winding up of a Company provided such an order finally decides a dispute between the 
parties or deprives the appellant of a substantial and important right and is not a mere 
formal or interlocutory order.” 

This decision of the Lahore High Court has been referred to with approval 
in Bachharas Factories Lid. v. Hirjee Mills Lid., in which it was observed 
that s. 202 of the old Companies Act, which corresponds to 8. 483 of the present 
Act, conferred a substantial and a very valuable right and that the Court must 
be anxious not in any way to cut down or impair that right. It was held that 
the first part of the section provided a right of appeal agamst an order or deci- 
sion which was not purely procedural in character, but which affected the rights 
or liabilities of parties, and that the second part of the section, which dealt with 
the manner and the conditions in which an appeal. mieht be preferred, did not 
in any way cut down or impair the substantive right conferred by the first 
part of the section. but only referred to the procedural aspect of an appeal and 
the forum to which the appeal would lie. 

Section 446 provides that when a winding up order has been made, no suit 
shall be commenced except by leave of the Court and subject to such terms as 


1 (1936) 29 Bom. L.R. 258. 8 (1954) S57 Bom, L.R. 378. 
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the Court may impose. The object of the section is to save the company, which 
is being wound up, from unnecessary litigation and to protect its assets for 
equitable distribution amongst its creditors and its ‘shareholders. The conse- 
quence of the winding up order, therefore, is that no suit can be filed against 
the company without obtaining the leave of the Court. An application for. 
such leave is, therefore, made necessary by the order for winding up. In deal- 
ing with such an application, the Court has necessarily to consider the interest 
of the company and to see that its assets are not wasted in frivolous and un- 
necessary litigation. An order or decision on such an application is, therefore, 
clearly an order or decision in the matter of winding up. It is not a mere 
procedural order, for it affects the valuable right to obtain relief by filing a 
snit. An appeal, therefore, lies against such an order or decision under s. 488 
of the Act. 

We are, therefore, of the opinion that the present appeal is maintainable. 

The next question to be considered is whether this is a fit case in which leave 
to file a suit against the company should be granted. Mr. Patwardhan, who 
appears for the appellants, has stated that the appellants do not wish to file a 
suit in order to recover arrears of rent due to.them. Their claim in regard to 
these arreara will be decided by the liquidator. They only want leave to file 
a suit for obtaining possession of the land leased by them. This land is not in 
posseasion of the company at present. It is in the possession of Patwardhan, 
to whom the lease-bold rights had been assigned by the company. The right 
of the appellants to obtain possession cannot also be adjudicated upon by the 
liquidator in the winding up proceedings. Leave to file a suit should ordinarily 
be granted, where the question at issue is one which cannot be gone into and 
decided in the winding up proceedings. 

We, therefore, think that the appellants should be granted the permission 
asked for by them. 

Accordingly, we set aside the order passed by the District Judge and grant 
permission to the appellants to file a suit against the respondent company in 
order to obtain possession of the land given by them on lease to the respondent 
company. The appellants will, be entitled to recover their costs of the appeal 
from the Pee ONLARI company. 


Order set aside. 


INCOME-TAX REFERENCE 


Before Mr. Justice Tendolkar and Mr. Justice S. T. Desai. 
THE COMMISSIONER OF RORE TAX, BOMBAY CITY I, BOMBAY 


M/8. FILMISTAN LTD., BOMBAY.* 


Indian Income-tax Act (XI of 1922), Sec. 30(1), frat proviso—Whether payment of tax 
a condition precedent to presentation of appeal or to hearing and disposal of appeal. 
The first proviso to s. 80(1) of the Indian Incdme~-tax Act, 1922; does not enact a 
condition precedent to the presentation of the appeal; but it affects merely the 
hearing and ‘final disposal of the appeal. 
‘Raja of Venkatggiri v. Commr. of Inc.-Taz", dissented from. 
.- Kamdar Brothers of Jharia v. Commr. of Inc.-Taz*, agreed with. 

Tre following question of law was referred to the High Court:— 
“Whether the appeel filed before the Appellate Assistant Commissioner on April 30, 
1955, becamé a proper and complete appeal though barred by limitation and the Appel 


* Decided. September 18, 1957. Inoametax l (1955) 23 LT.R. 189. 
Reforence No. 8 of 1957 3 (1984) 27 LT.R. 176, 
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Inte Amitant Commissioner should have decided the question of the condonation 
y?” 


' M. P. Amin, with G. N. Joshi, for the Commissioner. 

R. Jo Kolah; for the asseasee. 

 'TENDoLK4aR J. The question that falls for determination on this reference 
is whether the first proviso to subs. (1) of s. 30, which confers a right of 
appeal to the Appellate Assistant Commissioner against certain orders, enacts 
a condition precedent to the presentation of .the appeal or to the exercise of 
the right of appeal at all; or whether, in the alternative, it does not affect the 
ae appeal, but it affects merely. the hearing and final disposal of the 
ap 

The relevant facts are that for the assessment year 1949-50 a notice of de- 
mand under s. 29 was made for the payment of Ra. 1,80,646-14-0 as income-tax 
and super-tax. The amount was payable on July 17, 1954; but at the request 
of the assessee instalments were allowed and the last instalment of Ra. 30,646-14-0 
was made payable on or before March 20, 1955. There was default in 
payment of the last instalment and the Incometax Officer, acting under s. 46(1), 
Imposed a penalty of Rs. 8,000 on March 381, 1955. The assessee preferred an 
appeal to the Appellate Assistant Commissioner on April 20, 1955. The amount 
of the last instalment was paid on May 16, 1955. The: appeal came up for 
hearing before the Appellate Assistant Commissioner on August 19, 1955, when 
the Income-tax Officer raised a preliminary objection that the appeal was not 
competent because prior to the: De chan te of the appeal the tax -had not 
been paid. This objection was upheld by the Appellate Assistant Commissioner, 
but upon appeal the Tribunal held that upon a true construction of B8. 30, 
sub-s. (1), and the first proviso thereto, the right of appeal was not taken away, 
but only the remedy was barred until tax was paid. It is this view of the Tri- 
bunal which has been challenged before us on this appeal. 

- Now, turning to the relevant section, s. 30, sub-s. (1) provides that any 
assesses may appeal to the Appellate Assistant Commissioner againste the 
orders enumerated-in that sub-section. The first proviso to this sub-section is: 

“Provided that no appeal shall lie against an order under sub-section (1) of section 
48 unless the tax has been paid:” 
and the question is: At what stage has this tax to be paid in order that the 
right of appeal should not be affected by reason of non-payment? ‘Bhe conten- 
tion, of Mr. Amin for the Department is that the payment of tax is a condition 
precedent to the presentation of the appeal; whilst the contention for the 
assessee, which found favour with the Tribunal, is that the payment of tax 
is a condition precedent to the hearing and disposal of the appeal; and if by 
the time the date of hearing arrives the penalty has not been paid, the appeal 
will be liable to the dismissed. 

Now, Mr. Amin has urged that the words ‘‘no appeal shall lie’’ can mean 
nothing more or leas than that the right of appeal is taken away unless the tax 
is paid. In other words, his contention is that the words ‘‘appeal shall lie’ . 
relate to the stage of entertaining the appeal or presenting the appeal and all - 
subsequent stages, and not merely to the stage after presentation. Now, we 

must confess that the words ‘‘appeal shall lie” used in the context of a right 
of appeal in, for example, cl. 15 of the Letters Patent or ss, 96, 100, 101, 104 or 
109 of the Civil Procedure Code, do relate to the right o appeal ; and, there- 
fore, they are words which are capable of bearing the meaning that the right 
of appeal is itself affected if the tax is not paid. But we have got to con- 
strye these words in the context of income-tax Jaw so as to prevent any in- 
Justice to the assessee. Now, the reapirement that’no appeal shall lie is a re- 
quirement which, in the case of inability on the Py of the aszessee to pay the 
penalty, may lead to an absolute denial of ‘the t of appeal; and, therefore, 
when the consequence of interpreting this _provigo in a paticular manner may 
well be to deny the right-of appeal, which is an important right to the assesses, 

L. R—@ 
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altogether, if there is any alternative construction which can be put. upon 
those words, it is our duty to try and put such a construction. . Amin 
says that the words ‘‘appeal shall lie’? in this proviso should be read in the 
game sense as the word ‘‘presented’’ which appears in sub-s. (2) of s. 30. That 
was the view which was accepted by the Andhra High Court in Raja of Ven- 
'katagiri v. Commr. of Inc.-Tax'. In that case, Subba Rao C.J., reading the 
provisa of s. 30(1) and 80(2) together, came to the conclusion (p. 195): 

--To read the two sub-sections as dealing with a right of appeal at two different 
points of time is not only illogical but will lead to anomalies.” 
With respect to the learned Chief Justice, we are unable to agree with this 
view. On the other hand, it appears to us ‘that when’ the Legislature had used. 
the mmple and unambiguous expression ‘‘presented’’ in subs. (2), if they 
desired that no ‘appeal shall be- presented without the tax heing paid. they 
would have used that same expression in the proviso and not some. other ex- 
pression. Then Mr. Amin says that, looked at from another point of view, 
the question as to whether an appeal lies or does not lie is a question that 1B 
to be determined before an appeal is presented and it is a stage anterior to 
the presentation of the appeal. In one sense, Mr. Amin is right because, unless 
there is a right of app the presentation of an appeal is a futile formality: 
but looked at from another point of view, the question as'to whether there is a 
right of appeal and, therefore, an appeal lies can only be determined after an 
appeal is presented and on an objection taken by the respondent that no appeal 
lies, From that point of view, therefore, the question whether the appeal lies 
comes up only for determination at the hearing of the appeal, and not at any 
anterior stage. The Andhra High Court, in the case that we have referred 
to, also observed that if the words ‘‘appeal shall lie?’ in the proviso were to be 
interpreted as not equivalent to the word ‘‘presented’’ in su (2), the main- 
tainability of the appeal would depend upon the fortuitous circumstance of 
the posting of the appeal for hearing before or after the payment of the tax. 
With great respect a age we ere auntie 0 sere In the first’ instance, al- 
though the posting of the appeal for hearing would become material in ‘this 
context, the appellate authority will, if the view that we take is the correct 
‘view of the section, afford every reasonable opportunity to the appellant to 
pay the tax which stands in the way of the appellate authority disposing of 
the appeal,’and there is nothing fortuitous about such a course;.the require- 
ment of the law being that the tax must be paid before the appeal can 
be heard and disposed of. If the unfortnnate assesses is unable to pay before 
the appeal is heard and osed of, that is the consequence brought about 
by law and not as a result of any fortuitous circumstance. 

this decision of the Andhra High Court, there is a direct deci- 

sion of the Patna High Court in Kamdar Brothers of Jharta v. Commr. of 
Inc.-Tax2, where that High Court held that if the tax was paid before the 
date of hearing, the appeal was competent although filed before the tax was 
actually paid. Their Lordships, in their judgment, took the same view of the 
. interpretation of the words “‘appeal shall lie’’ in the proviso and the word 
- Sfpresented’’ in sub-s. |¢@) as.wa,are disposed to take, namely, that if the Legis- 
lature intended to provide in the, proviso that the appeal shall not be presented, 
nothing could have been simpler for the Legislature than to use that expression. 
Their' Lordships also considered the dictionary’ mreaning of the word ‘‘lie’’ 
which, they state to be “‘to be admissible or sustainable”’, which, unfortunately, 
does not necessarily help the one view or the other, but only ’ shows that the 
expression ‘‘lie’* may -be an expression of doubtful meaning.: We have, in any 
event, here a case where two High Courts have taken two contrary views of the 
provisions of a statute, and:it would be reasonable, in any event, to say that 
the true.meaning of the words ‘‘shall lie” in the proviso is not beyond doubt; 
and ‘were it not beyond doubt, we ought to put on the proviso a construction 
which will favour the asseasee and wark would not deprive him of the right 
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of appeal altogether, because such a construction would be in consonance with 


right and justice rather’ 


than the ednstruction which' would deprive him of: 


that right altogether. We are, therefore, of the opinion that the view taken- 
by the Tribunal as to the correct meaning of the’ proviso is the view' which ‘is 
preferable to the view taken by the Andhra High Sout 
We, therefore, answer the queation referred to 1 us ‘in the afirmative. 
 Income-tax Commissioner to pay costs. ` 


licitor for the applicant: 
licitors for the respondent: 


A. 8. Parekh. 
Thakoredas Daru Hemany & Co. 
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Before Mr. Justice Tendolkar and Mr. Justice S. T. Desai. . 


THE ASOKA MILLS.CO. LTD., AHMEDABAD v. THE COMMISSIONER 
OF INCOME-TAX, DELHI, AJMER, RAJASTHAN & MP., N. DELHL* 
Indian Income-tax Act (XI of 1922), Sec. 10(2) (VI) proviso (c)}—Whether aggregate of 
. depreciation allowances can exceed original cost of asset for which depreciation 
granted—Proviso (c) whether applies only to exception specified in s. 10(2) (yi)— 
Aggregate of all allowances in respect of depreciation as mentioned in proviso (c) 
whether includes initial depreciation. l 7 
Under proviso (c) to s. 10(2)(vi) of the Indian Income-tax Act, 1928, the aguregate 
of all allowances in respect of depreciation including initial depreciation cannot 
Ree ee Oe coer a Siete on ie eemers te ere bect, SF ni ereouen 


is allowable. 


The relevant facts appear in the judgment. 


. 8. P. Mehta, with Hemendra K. Shak, for the assesses. 
M. P. Amin, for the Commissioner. 


Tanpouxan J. The question referred to us on this reference igx— _ 


ow 


inhaler the vimesios ty: entitled to dhrn for: the ameni year dorrean. 
allowance, under s. 10(2)(vi) and 10(2)(via) which when added to the depreciation 
allowance, including initial depreciation allowance already made till then, would exceed 
the original cost to the asseesee of the depreciable asset?” ` 
One would have thought that as a mere matter of commonsense an& account- 
ancy, no depreciation can exceed: the original cost to the asseases of the depre- 
ciable aset, and the question, therefore, would be capable of an easy answer; 
bat Mr. Mehta, appearing for the agsessee.in this case, has put forward before 
us a rather ingenious argument to induce us to hold that under the provisions 
of the Income-tax Act depreciation allowances are admissible even: if the result, 
of such allowances is that the total depreciation allowance in respect, of. qn asset 


exceeds its original cost. 


Now, the relevant proviso with which we. are primarily poneerned ig proviso 
(c) tos. 10(2) (vt) and the proviso is in these terms :—~ - 
“the aggregate of allowances in respect of depreciation made under this clause and 
clause (via) or under any Act repealed hereby, or under the Indian Income-tex Act, 
rt alg ng chap ene ala omar lami 
machinery, plant or furniture as the case may be;” 
This proviso again, read by itself, leaves no room for any argument that tho 
aggregate of all allowances in respect of depreciation may exceed the original 
cost to the assessee of the assets in respect of which depreciation is allowable; 
but then, Mr. Mehta has attempted to advance two different arguments as to 
the correct interpretation of this proviso. The first branch of his argument is 
that this is a proviso only to a case which forms an &xception to the normal rule 
laid down in s. 10(2) (14) that normal depreciation is to be allowed on the written 
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down value; and, secondly, that when this proviso talks of the aggregate of all 
allowances in respect of depreciation, there should not be included in this cate- 
gory what is initial depreciation which is not to be included in computing written 
down value. 


In order to appreciate these arguments, one must look at the sub-section and 
the history of that sub-section. Section 10, subs. (2) (+), deals with normal 
depreciation and it provides that the normal depreciation shall be allowed on 
the basis of a percentage on the written down value of the asset. This position 
was brought about by an amendment of the Income-tax Act in 1939; but before 
that date depreciation was allowed on the actual cost to the assessee, that is, 
his original cost and not on the written down value. But in enacting that from’ 
1939 the depreciation will be allowed on the written down value, the Legislature ` 
constituted one exception and that exception is where the asseta are ships which 
do not ordinarily ply on inland waters, that is, ocean-going ships. In respect 
of these ships, normal depreciation is to be calculated on the basis rot the original 
cost; and the first branch of ‘the argument of Mr. Mehta is that proviso (c) has 
reference only to ocean-going ships, in the case of which depreciation is to be 
calculated on the original cost and not on the written down value. Now, so far 
as this argument is concerned, one has to keep in mind the fact that although 
the Act was amended in réspect of the basis on which normal depreciation was 
allowed by providing that the percentage allowable shall be on the written down 
value and not on the original cost, the third proviso which fixes a ceiling on the 
aggregate of all depreciation allowances has been in the Act from the very be- 
ginning, and, therefore, it was at all times intended that whatever depreciation 
was allowed should be subject to the proviso, that is, subject to the ceiling. But 
that is not all. It appears to us to be contrary to any known canon of con- 
struction that a proviso to a section should be interpreted not as an exception 
to what the section enacts, but as applying to only an exception to the section. 
The substantive part of s. 10(2) (v4) enacts that the depreciation shall be cal- 
culated at a percentage on the written down value and ordinarily a proviso 
showd be an exception to this substantive enactment. There is an exception to 
this substantive enactment in a. 10(2) (vt) itself, and that is ocean-going ships, 
where the depreciation is to be calculated on the basis of the original cost. We 
cannot accede to the argument that the proviso should be read as only applying 
to this exception and not to the substantive sub-section. 

Turninge next to the clauses that have been invoked by Mr. Mehta for the 
purpose of the second branch of his argument, in 1946 s. 10(2) (or) was amend- 
ed and in para. 2 of that clause a provision is made for initial depreciation. 
This applied in the case of buildings that have been newly erected or machinery 
and plant that has been newly installed after March 31, 1945, and this initial 
depreciation is in addition to all other depreciation. However, in providing for 
this depreciation, the Legislature specifically provided in this paragraph ‘‘which 
shall however not be deductible in determining the written down value for the 
purposes of this clause’’. Therefore, in order to ascertain written down value, 
for the purpose of calculating the normal depreciation, initial depreciation is not 
to be taken into account The normal rule for calculating written down value 
is to be found ins. 10, sub-s. (5), and that rule in effect provides that the written 
down value is the actual cost to the assessee in the first year, and in subsequent 
years the actual cost leas the aggregate of all depreciation actually allowed to 
him; but by virtue of the provision made in regard to initial depreciation, the 
initial depreciation is not to be taken into. account in determining the written 
down value. The result, therefore, is that the written down value of an asset in a 
given year does not take into account initial depreciation and a position may 
well be reached, as it was reached in the ‘present case, where if the other depre- 
ciation allowances were granted on the basis of the written down value, the total 
depreciation may exceed the initial cost of the asset. Actually, in the present 
cage, the written down value of the asset was 24 per cent. ; but an initial depre- 
ciation of 20 per cent. had not been deducted from this by- reason of the specific 
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provision that such depreciation is not to be taken into account for the purpose of 
determining the written down value. The total percentage of depreciation al- 
lowance to which the assessee would have been entitled in the relevant year was 
7.2 per cent., which obviously was less than the 24 per cent. which was the 
written down value; but if the initial depreciation of 20 per cent- was taken into 
account, then the total depreciation would exceed the original cost of the asset. 
As against 24 per cent., there would be a total of 20 per cent. initial deprecia- 
tion and 7.2 per cent. total depreciation during the year, the excess thus being 
8.2 per cent. Now, Mr. Mehta’s contention is that for the purposes of proviso 
(c)—-and this is the second branch of the argnument-—although the proviso talks 
of the aggregate of all allowances, initial depreciation allowance should not be 
‘treated as depreciation allowance at all. The reason he gives for adopting such 
a course is that initial depreciation is not to be taken into account in determining 
the written down value. If proviso (c) had anything to do with written down 
value, this argument might have had some substance in it; but proviso (c) in 
terms speaks of the original cost to the agsessee and not of any written down 
value, and there is, in our opinion, no warrant for equating the words ‘‘ original 
cost’’ in the proviso with the words ‘‘written down value’; nor is there any 
warrant for treating what in terms is depreciation, namely, the initial depre- 
ciation, as ceasing to be depreciation for the purposes of proviso (c) merely by 
reason of the fact that it has been specifically provided by the Legislature that 
such initial depreciation shall not be taken into account in arriving at. the 
written down value. Mr. Mehta’s argument is that on the basis of the written 
down value the assessee should be entitled to depreciation allowances pp to 
the time when the written down value is reduced to zero; which, in effect, 
means that he should be given depreciation until the total depreciation exceeds 
the written down value. The argument, therefore, obviously involves a conse- 
quence that we shall have to read in Proviso (ey to s. 10(2)(v+) the words 
‘‘written down value” in place of the words ‘‘original cost’. In our opinion, 
there is no warrant for adopting any such course. Moreover, the interpreta- 
tion that Mr. Mehta wants us to put upon the section is opposed to all notions 
of accountancy or commercial practice, because the aggegrate of depreciation 
allowances can neither in accountancy nor as understood by commercial men 
ever exceed the original cost to the assessee of the asset in respect of which 
depreciation has been granted. 
The result, therefore, is that our answer to the question referred to us will 
be in the negative. 
Assesses to pay the costs. 


Solicitor for the applicant: 8. P. Mehta. 
Solicitor for the respondent: A. 8. Parikh. 


Before Mr. Justice Tendolkar and Mr. Justice S. T. Desmi. 


VIDYUTRAI Y. DESAI v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY CITY I, BOMBAY.* 

Indien Income-tax Act (XI of 1922), Sec. 2(6A)(c), 2(6A)(d)—Distribution made to share- 
holders on liquidation of company out of tts accumulated profite—Whether such distri- 
bution “dividend” within s. 2(6A)(c) although capital not repaid m full. 

The anseesee held 375 shares of a private limited company which had a capital of 
rupees five lacs divided into 500 shares of Rs. 1,000 each. The company went into 
liquidation and the liquidator after realising the assets of the company and paying 
thereout the costs of liquidation and the liahbflity of the company in full, distributed 
the balance amongst the shareholders. The azsesseo’s share of this distribution was 
Rs. 283,409 out of which fit was found that a sum of Rs. 108,720 was paid out of 
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” the accumulated profits of the company. The totol ‘accumulated profits of the com- 
pany at the date of liquidation were Ra. 1,68,847. The sum of Rs. 1,08,720 was taxed 
in the hands of the ‘asseeseo as “dividend” within the definition of s. 2(6A)(c) qf 

' the Indian Income-tax Act, 1922 The assessee contended that since the disttihu- 
ree dace aah ak acide a es 

eek in full the amount he, had paid for his shares, the portion of the distribution 
was determined ag-baving.been paid out of accumulated profits did not át- 

epee On the questio# whethiér the sum of Rs, 108,720 was a receipt of dividen 

‘within the meaning of =. 2(6A)(c) of the Act— . 

Held, that when the asscmee was sought to bè taxed under s. 2(6A)(c),-he was 

ee a se ee ee 
e for the purpose of, income-tax law, and ; 

ihe in whatever form the ‘distribution might have bean made, to the’ axtent 

to which that distribution was out of accumulated préfite, it was dividend and at- 

tracted tax under. s. 2(6A)(¢) of ‘the Act ar A 


TEE facta appear in the judgment. | i i 


"R. J. Kolah, with D, H. Dwarkadas, for the assesses. So 
G. Ñ. Joshi, with ¥. P. Amin, for the Commissioner., _, 


TENDOLKAR J. This eferen a question regar the taxation of 
“dividend”? as defined in's; 2, ae ee cL (c), of the. ‘peed Act. The 
‘agseasee was a shareholder of a private limited company known, as Desai Arvade 
Lid. The said. company were the managing agents of the Barsi, Spg. & Wvg. 
Mils Ltd.. The capital of the company ‚was Ra. 5,00,000. divided into 500 
shares of Ra. 1,000 each and the assesses was a shareholder of 875, es in his 
own name and as beneficial owner of 5 shares in the name of K.. M, za. The 
company went into liquidation on January 18, 1947. The liquidator, realised the 
assets of the company excluding 1,000 shares of the Barsi Spe. & Wvg. Mills Ltd. 
of which the company, was the owner, paid thereout the costs of liquidation 
and the liability òf the company in full, and had a balance in his hands of ‘Ras. 
3,72907. which was distributed amongst the shareholders. The asseasee’s share 
of this distribution-was' Re. 2°83,409. The shares of the Barsi Spg. & Wvg. Mills 
Ltd. were distributed amon the shareholders in specie. It was found 
by the Appellate Assistant Commissioner that out of the distribution of Ra. 
2,88,409 a sum of Rs.1,08,720 was paid out of the accumulated profits of the 
company. * The total accumulated profits according to the balance-sheet of the 
company at the date of liquidation were Rs. 1,68,867. This sum of Rs, 1,08,720 
was taxed in the hands of the asseasee as ‘‘dividend’’ within the definition. of 
s. 2(64)(o). It was contended before the Tribunal by the asseasee that since’ 
this distribution fell short of the paid-np capital of the company and'‘the 
asseasee did not even receive in full the amount that he had paid for his 876 
shares, the portion of the distribution which was determined as having been 
paid out of accumulated profits does not attract tax. This submission was nega- 
tived by the Trikonel and the question that haa been referred to us by the 
Tribunal is:—:. '' 

“Whether on the facts and in thé circumstances of this case, the sum of Ra. 1,08720 
SE Ce BE a te wae a ae dem ie We aneaning ‘ot secon 
2(6A)(c) of the L L T. Act?” 

Now, in the ‘first instance, one must start with the definition of “dividend” 
for this purpose which is to be found in s. 2(64) g and it is +— 

“ ‘dividend’ includes.— 

(c) any idlatrtburtion made 10 e phorebeidare: E. company out af accumulated 
ET P EAE E E a 
In‘ order to. pnderstand this particular definition, the historical Janken 
‘must be. kept in. mind.,::Thia sub-section „was inserted: by s. 2 of the Indian 
Tneome-tax (‘Amen nent) Act, 1989. Prior to that date, the position which 
was established in law was‘that amy distribution by a: liquidator; whether out 
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of accumulated profits or otherwise, was,a distribution of capital only and “did 
not attract tax. This was laid down in England in the case of Commissionars 
of Inland Revenue v. Burrel’. In that case, Pollock M. R. pointed out that 
whatever eae have been the nature of the assets of a com when it existed, 
after liquidation everything that it possesses is of a capital nature and, there- 
fore, any distribution out of the surplus assets after payment of liabilities is 
a distribution of capital although it may have been paid out of accumulated 
profits and is not taxable in the hands of the shareholder. The contention for 
the Crown that undistributed profits retained their character as profits on liqui- 
(p40 of the company was negatived. pone, M. R., also pointed out 
p. 40) — 

e E aes ca agp P E E E EE PEE EA E 
and income, by. examining the accounts of the company wHen it carried on business, and 
disintegrating the sum: received by the shareholders subsequently into component parts, 
based on an estimate. of what might possibly have been done, but was not done.” - 
It-is to get.over the Jaw as laid down in this case that the Indian Income-tax 
‘Act was amended by subjecting to tax any distribution made to the shareholders 
of a company out of accumulated profits onthe liquidation of the company. 

Mr. Kolah, in the first instance, attempted to argue that the amount of Ka. 
1,08,720 which wag determined by the Appellate Assistant Commissioner as the 
amount of distribution out of the accumulated: profits of :the company was 
arrived at on a basis which, he submits, is not warranted fae e 
fortunately for Mr: Kolah, this question does not appear to have 
.before the Tribunal at all and has-certainly not been dealt with by the Tabu 
nal. On the other hand, the Tribunal states in its order :— 


The A.A.C. worked out this figure which was accepted by the couniel for the 
assessee and in this connection the: AAC. writes as follows:— 

T would like to state here that the working of the figures mentioned above was 
shown. by me to Shri Tricumdas. Subject to his contention that no amount can be 
taxed: under section 2(64)(c) unless a shareholder recaives something over and above 
the cost price of those shares to: him, he accepts the working of these figures?” e ° 
It appears that at the stage of settling the statement of the case, the aesessee 
objected to the statement that the amount of Rs. 1,08,720 had been accepted by 
Mr. Tricumdas. In this connection, the ee observes in the statement of 
.the case :— 

“aav oa AA on e deaa aa 

ee E E E ere 
before us.” 
It 1 is' clear, therefore, that the case was dealt with by the Tribunal on the foot- 
ing: that this was the admitted figure of distribution out of accumulated ‘profits 
‘of the company. It might have ‘been open to the assessee to seek to question 
the bakis upon which it was arrived at before the Tribunal They apparently 
did not do so; ‘but assuming for the moment: that they challenged the basis 
before the Tribunal and the Tribunal failed to deal with this ' estion in its 
order, the assessee could have sought to raise a question for reference to this 
Court by an application to the Tribunal, or, if such an application was refused, 
by a notice of motion on this reference. No such course having been adopted, 
the question as to the quantum of the amount which was -paid out of accumu- 
lated profits has become final and conclusive and the assesses cannot be rere 
on this reference to dispute that quantum.. 

The sole question, therefore, that remains for dianak 19 whether. his 
asseasee’s contention, that he is not liable to payment of tax unless the capital 
subscribed by him for the shares in respect of which he received the distribu- 
tion had been fully paid and there was ap excess distribution, is correct. 

Now, the argument of Mr. Kolah on this part qf the case is that under Oom- 
pany Law, in liquidation proceedings the surplus resulting after realising assets 
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and paying off liabilities is to be used in the first instance for repaying the 
capital and the balance, if any, is to be distributed pro-rata amongst the 
shareholders, That position in law cannot be disputed; and in the case of this 
particular company is further reinforced by & specific article.in the articles of 
association, being art. 165. Therefore, Mr. Kolah argues that until the capital 
has been fnlly repaid, there is no distribution to the shareholders which 
can attract tax. The argument appears to proceed on the footing that 
what is liable to tax is a profit made by the shareholder by investng 
monies in the purchase of shares. If he does not receive the capital he subs- 
eribed, then he has made no profit at all; it is only if he receives something in 
addition to the capital that he may be said to have made some profit and that 
may attract tax. This argument however, cannot avail Mr. Kolah because, when 
the assessee is sought to be taxed under s. 2(6A)(c), he is not taxed on what 
is his actual income, but he is taxed on what is his deemed income for the pur- 
pose of income-tax law. He may have made an actual loss by subscribing to 
the capital of this company and may have in the distribution of assets in wind- 
ing up received much less than the capital subscribed; but the law prescribes 
that in whatever form the distribution may have been made, to the extent to 
which that distribution is out of accumulated profits, it is a dividend and 
attracts tax as any ordinary dividend would under the income-tax law. To 
illustrate the matter, one may take an extreme case. There may bt a company 
in respect of which all the assets other than accumulated profits have ean 
burnt down by fire or destroyed, but the accumulated profits have been depo- 
sited in a bank or have remained safe in some locker or safe. The distribution 
of such profits, although it may be a meagre percentage of the capital of the 
company, would nonetheless attract tax because in this simple case it is a dis- 
tribution out of the profits of the company accumulated in previous years and, 
in the particular illustration that we have taken, kept apart during all those 
years as auch. Therefore, it appears to us to be difficult to accept the submis- 
sion made by Mr. Kolah that until the capital is repaid, whatever is received 
by way of distribution cannot attract tax. 

Im this connection, one may also look at the definition of ‘‘dividend’’ con- 
tained in el. (d) of s. 2(6A), which provides :— 

“ ‘dividend’ includes—... 
(d) any distribution by a company on the reduction of its capital to the extent to 

which the company possesses accumulated profits which arose after the end of the pre- 
vious year ending next before the Ist day of April, 1983, whether such accumulated 
profits have been capitalised or not;...” 
Now, quite clearly, in the case of a reduction of capital, the distribution is for 
the purpose of returning part of the capital to the shareholder, and yet, if 
there is a distribution which amounts to nothing more than a return of part of 
` the capital to the shareholder, in terms such part of distribution as arises out 
of accumulated profits has been rendered taxable. There is, therefore, in our 
opinion, no warrant for the proposition that the distribution in a winding up 
under’s. 2(64){c) does not attract tax even if it is out of accumulated profits 
unless the capital has been repaid in full. 

The result, therefore, is that the Tribunal was right in the view that they 
took and our answer to the question will be in the affirmative. 

Asseasee to pay costs. i 


Solicitora for the applicant: Kanga & Company. 
Solicitor for the respondent: A. 8. Parikh. 
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: Before Mr. Justice Tendolkar ‘and Mr. Justice S$. T. Desai. 


8. MAGNUS v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY CITY HW, BOMBAY.*: 

Indian Income-tax Act (XI of 1922), Sec. 16(8) (a) (1)—Pertnership between asseasee and 
his wife—-Wtfe receiving monthly remuneration and commission on sales for looking 
after administrative side of partnership firm—Amount of salary and commission 
paid to wife whether could be included in income of assessee assessed in status of an 
individual—Whether a partner in firm can be employee of firm—Remuneration payable 
to assessee’s wife whether received by her in her capacity as a partner. 


g The asseesee entered into a partnership with his wife and under the deed of part- 
. nership an obligation was cast án both the partners to devote their time and at- 
tention exclusively to the business of the partnership, but there was no clause in the 
deed entitling the wife to recelve any salary or other remuneration for devoting 
her time. Later it was orally agreed between the -partners that the wife should 
look after the administrative side of the partnership business and should receive a 
certain sum per month as remuneration and also a certain commission on the sales 
effected by the firm during the accounting year. In the assesament of the assessce 
in the status of an individual, for the relevant accounting years, thera was included 
in the income of the essessee salary and commission received by his wife under 
s. 16(3)(a)(i) of the Income-tax Act, 1922. On the question whether the salary and 
commission paid to the wife was rightly included in the income of the assessoe:— 
Held, that as in law a partner cannot be an employee of the firm of which he is 
a partner, the assesszee’s wife could not be an employee of the firm in which she 
was a- partner: 
Ells v. Joseph Ellis & Co. referred to; 
. that on the facta of the case the sssemce’s wife was remunerated by the firm in 
her capacity as a partner, and, 
that, therefore, the amount received by the ossessee’s wife fell within the scope 
of s. 16(3)(a)(1) of the Act and was rightly included in the income of the assessee, 


THe facts appear in the judgment. ° 


N. A. Palkhwala, with 8. P. Mehta, for the applicant. 
M. P. Amin, with G. N. Joshi, for the respondent. 


TENDOLKAR J. The assessee in this case was assessed in the status of an 
individual for two assessment years 1951-52 and 1952-53, the accounting years 
ending on August 31, 1950, and August 31, 1951 respectively. In making these 
assessments, there was included in the income of the assessee salary and com- 
mission on sales received by his wife. This inclusion was made under the 
provisions of s. 16(3)(a@)(#) and the dispute relates to this inclusion. 


It appears that the asseasee upto the end of June-1949 was carrying on busi-. 


ness in partnership with one Gutmann under the style of Messrs. Metallica 
Works, a business of refining, melting and casting metals. The partnership 
was dissolved at the end of June 1949 and on July 1, 1949, he entered into 
a partnership with his wife Mrs. Liselotte Magnus. The partnership deed 
was executed on October 13, 1949. Clause 7 of the partnership deed casts an 
obligation on both the partners to devote their time and attention exclusively 
to the business of the partnership; but there is no clause in the partnership deed 
entitling Mrs. Magnus to receive any salary or other remuneration for devoting 
her time. It was alleged by Mr. Magnus that by an oral agreement, the provi- 
sion of-this clause was varied and Mrs. Magnus was relieved of the obligation 
of devoting her time and attention to the partnership business. This state of 
affairs continued till January 1, 1950, when it was orally agreed that Mra. 
Magnus should look after the adminiatrative side of the partnership business 
and should receive a sum of Rs. 1,000 per month as remuneration and also 
eommission at 1 per cent. on the gales effected by the firm during-the account- 


* Decided, ce AA Income-tax 1 [1905] 1 KB. 324. 
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ing year. The; Tribunal did not consider it necessary to give ‘any finding as 
to whether cl. 7 was varied orally as alleged, because they ste the view that 
what they had to determine was the capacity in’ which Mrs. Magnus received 
the sum of Ra, 1,000 a month and the commission at 1 per cent. on sales. They 
<ame to the conclusion-that in law she could ‘not be an employee of the firm 
in which she -was a partner; and: since she’ did not receive this remuneration 
as-an employee of the firm, obviously she could only receive the remuneration 
b7 virtue of being a partner in the firm. The Tribunal, therefore, held that 
e' salary and commission paid:to the wife was rightly included in the income 
of the assessee; ‘On these facta the following two questions ‘have been referred 
to-us by the Tribunal: - 
= EG, Whether Mrs. Magns, a partner of the rm ot Mossy, Metallen Works, soul 
be employed as an employee in the said firm? 
i ae If the answer to the fitgt question is in the affirmative, whether there was any 
material on record to come to the conclusion that Mrs. Magnus, a partner of the said 
firm, was being remunerated by it.in her capacity as a, partner?” 
Now, in so far as the first of these two neations is concerned, it appeats tc 
_ us.that-since a contract can only be bi-la and the same party cannot be 
.a-party on both the gide, there can hardly be,a contract between A on the 
one side and A and B on the other side—particnlarly a, contract of personal 
employment. Lindley in his famous treatise on. the Law of Partnership, 11th 
edn..at page, 154 states : 

“In point of law a pariner cannot te employed by, his firm for'a man cannot be his 
own employer”. 
The true legal position, when an attempt is made to employ him.by a firm 
was lucidly stated by Collins MLR. in Ellis v. Joseph Elis & Co.’ In that 
case, a partner in a firm which was formed for the purpose of working a 
mine himself worked in the mine and received weekly wages. While working 
in the mine Ke met with an accident and his widow claimed compensation under 
the Workmen’s Compensation, Act. It was held by the Court of Appeal in 
England that the deceased was not employed by the firm, and, therefore; the 
eed Ol ey a ene eee Collins M.R. at p. 828 im his 
judgment observed : t 

a E E E E E E ee E NE 
that term as used in the Act, would appear to involve that he, as one of the partners, 
must be Igoked upon as occupying the position’ af, being one of his own employers. It 
seems to mè that, when one comes to analyze an arrangement of, this kind, namely, one 
by which a partner hitoself works, and recelves sums which are called wages, it really 
does not create the relatjon, of, employer and employed, but is, in truth, a mode of ad- 
justing the amount that must be taken to have been contributed to he partnership 
assats by a partner who bak, made what js really a contribution in kind, and’ does not 

saci bay elite othe ole e ables Wit o e ast cnyliyes 
Such a partner cannot put’himself in the position of not being a partner when he is 
‘one, or of being a workman employed, wher that position would involve that he would 
„bə both employer and employee”. 
Mathew and Cozena-Hardy, Lord Justices, concurred with the emd opinion. 
Mathan L.J.-at p. 829 observed: s 

i L E T TE E ee 
ka a ae eae ee a A 
master and servant, employer and employed. The deceased man in this case was a 
partner; and the arrangement made between him and his cq-partners as to the payment 
of wages to him was really an agreement with regard to the mode in which accounts 
were to be taken between the partners, and to the share of profits to be received by 
a ee ee 
by him”. = 
Therefore,’ the’ positioti appears to us to be‘clear in law that a partner: cannot 
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be an employee of the firm, and this supplies the answer to the first question, 
which will have to be answered in the negative. 

The second question relates to the fact found by the Tribunal that Mrs. 
Magnus was being remunerated as a partner, and all that we have to consider 
is whether there..was.any material on the record to, enable them to come to 
that conclusion. ‘Néw, the relevant words of s. 16, sub-s. (3) (a) (4) are: 

“In computing the’ total incóme'of any individual for the purpose of amesiment, 
there shall be Included— » 48 

(a) so much of ipe Income of a wife or minor child of suth dividual aa aro 
directly or indirectly— - x 

(i) cam the membership of the wife in a Arm of which her husband fa a partner;” 
Therefore, what fell to be determined by the Tribunal was-whether the remu- 
meration and commission received by the wife arose directly or indirectly from 
the membership of the wife in the firm. Admittedly her husband Mr. Magnus 
was a partner in the firm. On this question, the facts as alleged by the assessee 

are, in our opinion, not only sufficient to enable the Tribunal to come 
to the conclusion which they did but are facts from which no other conclusion 
is ‘possible. A joint affidawit was made on October 19, 1955, by Mr. & Mrs. 
Magnus which sets out what the so-called oral agreements were after the agree- 
mént of ‘partnership. Paragraph 1 of the affidavit recites the fact that there 
was an instrument of partnership on October 18, 1949, and then paras. 2 and 
3 are as follows: 

“2. Subsequently wò had varied the terma of partnership as appearing in the afore- 
said instrument of Partnership. ' Accordingly Mrs. Liselotte Magnus having been admit- 
‘ted to partnership in consideration of the natural love and affection by Mr. Sigmund 
Magnus, has been receiving her 10% (ten’ per cent), share in the profits of the part- 
nership without being required to devote her whole time and attention exclusively to 
the business ‘of partnership. 

8, ia addition: miasa dian ahd Bice e oiia Mana Heal been. ch cg ia at 
Mr. Sigmund Magnus, actually devoting Her full time and attention to the business af 
partnership of which obligations she had been relieved ‘as aforesaid, she is being paid 
ee ee en ee Wa E 
of the firm”. 

Reading this affidavit, it is clear that the agreement. deposed to in para. 3 
thereof constitutes a variation of the terms of the partnership. The opening 
words of para. 3 ‘‘In addition” clearly indicate this. We have, thtrefore, a 
case where an instrument of partnership is varied by providing that one of 
the partners shall be paid’ a remuneration for rendering, services to the part- 
nership. There can be little doubt, in our opinion, that such. an agreement 
is an agreement under which the partner to be remunerated directly gets the 
remuneration from -his or her membership of the firm. It is remuneration 
payable to a partner in her character as a partner; and, therefore, on the facts 
of this case, the Tribunal, in our opinion, rightly came to the conclusion that 
Mrs. Magnus réceived this amount of remuneration in her capacity as a’ partner 
and it fell within the scope of s. 16(3) (a) (4) and it was rightly included in 
the i income of the asaessee. 

Our answer, therefore, to question (2) “would be in the affirmative, 

Assesses to pay the costs. 

"No order on the notice of motion. 


Solicitor for the applicant: 8: P. Mehta. 
*- Solicitor for the respondent: A. S. Partkk. 


i, 
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CRIMINAL REVISION. 
[RAJKOT BENCH] 


Before Mr. Justice M. C. Shah and Mr. Justice K. T. Dest. 


SHREE DIGYIJAYSINHJI SPINNING AND WEAVING MILLS 
LIMITED v. THE COLLECTOR OF CUSTOMS, BARODA.* 

Sea Customs Act (VITI of 1878), Secs. 193, 190—Customs Collector ordering confiscation 
of goods and imposing fine in lieu of confiscation—Central Board of Revenue, on 
appeal, setting aside order of Customs Collector but ordering payment of penalty— 
Customs Collector acting under s. 193 for recovery of penally—Whether open to 
Customs Collector to notify such amount of penalty under a. 193—Applicability of 
a. 193 where penalty adjudged for first time by Chief Customs authority under s. 190. 

Section 193 of the Sea Customs Act, 1878, does not apply to a case where the 
penalty is for the first time adjudged by the Chief Customs~autbority under s. 190 
of the Act. 

Under s. 193 of the Sea Customs Act, 1878, It is only where a penalty is adjudged 
against a person by any officer of Customs and when such officer is unable to realise 
the unpaid amount of such penalty from any goods in his charge or in the charge of 
any other officer of Customs, that he can notify to the Magistrate referred to in that 
section the unrealised amount of such penalty for the purpose of recovery. 


- NERE DIGVIJAYBINHJI SPINNING aNd Weaving Mouse Lro. (applicant) 
imported at Bedi Port in Jamnagar from Pondicherry 272 cases of second-hand 
looms and 175 cases of second-hand textile waste plant machinery by two con- 
signments in 1951. The Collector of Central Excise found that the company 
had committed offences under s. 167(8) and s. 167(87) of the Sea Customs Act, 
1878, and ordered confiscation of goods and a fine of Ra. 500 in both the cases 
but allowed option to the company under s. 188 of the Act to pay a fine o 

Rs. 22,918 in one case and of Rs. 16,000 in the other in lieu of co tion. The 
applicant appealed under s. 188 and thereafter filed revision under s. 191 of the 
Act. The Central Government in revision remitted the penalty of Rs. 500 but 
confirmed the penalties of Rs. 22,918 and Rs. 16,000 in respect of offences under 
gB. 167 (37) (c): imposed by the Central Board of Revenue in appeal. 


The Collector of Customs notified in writing to the First Class Magistrate at 
Jamnagat under s. 193 of the Act that the aforesaid penalties were unrecovered 
in order to enable the said Magistrate to enforce the payment thereof under 
the powers conferred under that section. The Magistrate issued warrants of 
ettachment attaching the goods of the applicant company who thereupon 
applied for its cancellation mainly on the ground that as the Custom Collector 
himself had not adjudged the aforesaid penalties he had no jurisdiction to so 
notify under s. 193 of the Act, and that the Central Board of Revenue which 
imposed the penalty was not ‘‘an officer of Customs’’. The Magistrate nega- 
tived this contention and observed as follows :— 

“There is nowhere in the Act any provision enabling the Central Board of Revenue to 
enforce payment of penalty imposed by the Board on appeal. So “Officer of Customs” in 
s. 193 would mean such officer who initially passed the order of penalty or confiscation. 
If s. 198 of the Sea Customs Act is interpreted in the manner shown by the applicemt, 
there would practically be no remedy under law to enforce orders passed by the Central 
Board of Revenue in appeal. I, therefore, hold that ‘the Collector of Customs has rightly 
notified to this Court for realization of penalty from the applicant and this Court had 
jurisdiction to lasue the warrants.” 


The applicant applied in revision to the Sessions Judge and he dismissed the 
revision application observing in his Judgment as followa:— 


“Decided, August 8, 1957. Criminal Revision at Jamnagar, in Criminal Revision No. a of 
AppHoation No. 10 of 1956, against the order fis PER the order passed by Firat 
a a a aa Class Magistrate at Jamnagar. 
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“According to my opinion, the Collector of Customs can notify to the Magistrate 
under s. 193. There is nowhere in the Act any provision which enables the Central Board 
of Revenue to anforce payment of penalty imposed by the Board on appeal. The words 
“Officers of Customs” in s. 193 clearly mean an officer who initiated the proceeding. The 
learned Magistrate has, therefore, rightly dismissed the objections of the applicant. I also 
do not find any reason to interfere with the learned Magistrate’s order and the interpreta- 
tion of s. 193.” 


The applicant applied in revision to the High Court Bench at Rajkot. 
The application was heard. 


-B. D. Shukla, for the applicant. 
-Y. B. Bege, assisted by B. R. Sompura, Special Government Pleader, for the 
opponent, 


K. T. Desar J.’ This revision application raises an interesting question as 
regards the construction of s. 193 of the Sea Customs Act, 1878. 

The facts giving rise to this application are briefly these. Shri Digvijay- 
sinhji Spinning and Weaving Mills Ltd., hereinafter referred to as ‘‘the com- 
pany’’, imported about 275 cases of second- hand looms under one consignment 
and 176 cases of second-hand textile waste plant machinery under another 
consignment. The cases were imported at Bedi Port. The company held 
licences for import of goods of a lesser value than the value of these consign- 
ments. The Customs Collector at Baroda allowed each of the aforesaid con- 
signments to be cleared on the execution of a bond. Thereafter he held that 
goods in excess of those permitted to be imported had in fact been imported by 
the company and that the company had in the case of each of these consign- 
ments contravened the provisions of the Sea Customs Act of 1878. He held 
that offences under sg. 167(8) and s. 167(37) (c) of the Act had been committed 
by the company in respect of each of these consignments. He ordered in each 
case the confiscation of the goods under s. 167(&). Under the provisions of 
s. 183 he was under an obligation to give to the company an option of payment 
of fine in lieu of confiscation. He, therefore, gave an option to the compény, 
in lieu of confiscation, of payment of a fine of Rs. 22.918 in one case and of 
Rs. 16,000 in the other. He also imposed a penalty of Rs. 500 on the company 
in respect of the offence under s. 167(37)(c) of the Sea Customs Act in each of 
the aforesaid cases. The company appealed therefrom to the Central Board of 
Revenue being the Chief Customs-authority under the Act. In theemonth of 
January 1954, the Central Board of Revenue set aside the order of confiscation 
and the imposition of a fine in lien of confiscation in both the cases. The Central 
Board of Revenue instead ordered the company to pay a penalty of Rs. 22,918 
in one cage and Ra. 16.000 in the other in respect of the offence under s. 167(&) 
of the Sea Customs Act. The penalty of Rs. 500 in respect of the offence under 
s. 167($7)(c) was confirmed in each of the aforesaid cases. The matter was 
taken in revision before the Central Government and the Central Government 
remitted the penalty of Rs. 500 levied in both the cases. In order to recover 
the sums of Rs. 22,918 and Rs. 16,000 ordered to be paid by way of penalty by 
the Central Board of Revenue, the Collector of Customs purporting to act 
under s. 193 of the Sea Customs Act, 1878, notified in writing to the First Class 
Magistrate at Jamnagar that the aforesaid amounts of penalty had remained 
unrecovered from the company. In order to enforce payment of the aforesaid 
two sums, the First Class Magistrate at Jamnagar issued warrants of attach- 
ment attaching the goods of the company for the realisation of the aforesaid 
amounts of penalty. Thereupon, the company applied to the said Magistrate 
to cancel the warrants of attachment contending that the orders passed by the 
Central Board of Revenue were without jurisdiction and null and void and 
further contending that as the Customs Collector himself had not levied the 
penalty it was not open to him to take any action under the provisions of s. 193 
of the Sea Customs Act. The learned Magiatrate negatived the contentions of 
the company. The company went in appeal from that order to the learned 
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Séesions Judge, but as no appeal lay from that order, that application was 
Pareto. e mead o oe in revision. The learned Sessions 
up pce y the te. ‘The com has come in’ 
rr hg thal rage 7 ‘Maino, THe ompeny 
The contention of the company is that the penalty in this case has been 
adjudged, not by the Collector of Customs, but by the Central Board of Revenue 
and that under the provisions of s. 198 it is not open to the Customs Collector 
to notify to the Magistrate the amounts of penalty adjudged by the Central 
Board of Revenue for the purpose of recovery. It is urged that s. 1938 comes 
into operation only when the amount of penalty has been adjudged by the 
Customs Collector himself. Section 198 is in the following terms:— . e 


‘When a penalty or increased rate of duty is adjudged against any person under thik 
eet ac a co aa Hf such penalty or increased rate be not paid, 

may levy the same by gale of any goods of the said person which may be in his charge 
or in the charge of any other officer of Customs. 

When en officer of Customs who had adjudged a penalty or increased rate of 
against any person under this Act is unable to realise the unpaid amount thereof from 
such goods, such officer may notify in writing to any Magistrate within the local limits 
of whose jurisdiction such person dr any goods belonging to him may be, the name and 
residence of the said person and the amount of penalty or increased rate of duty un- 
recovered; and such Magistrate shall thereupon proceed to enforce payment of the said 
Fee ee em EE Se em a a eas uae een eens celled by 
bimself.” 


It is not disputed that the Central Board of Revenue is not an officer of 
Customs within the meaning of this section. What is urged by Mr. Rege, the 
learned counsel for the opponent, is that the penalty should be deemed in each 
of these cases to have been adjudged by the Customs Collector even though the 
order has been passed by the Central Board of Revenue as the Chief Customs- 
authority. He says that im order to interpret correctly the provisions of s. 194, 
we must consider the scheme of the Act and in the light of the intention of the 
Legislature as evidenced by the other provisions of the Act, constrne's. 198.. 
So far as the scheme of the Act is concerned, s. 167 of the Sea Customs Act sets 
out various offences and the punishment therefor. The punishments provided 
by s. 167'include punishments by way of confiscation of goods, penalty and 
increased rates of duty. These three types of punishment could be adjudged 
by the offers mentioned in s. 182. The provisions of s. 182 material for the 
purpose of this case are as under :— 

“In every case, ....in which, under this Act, any thing is liable to confiscation or to 
increased rates of duty, or any person is liable to a penalty, ee ee aijai 
rate of duty or penalty may be adjudged— 

(a) without limit, by a. ..Customs-collector;” - 


ection 188 provides that whenever confiscation was authoriked by ihe Act, 

o officer adjudging it was under an obligation, to give the owner of the goods 
an option to pay in.lieu of confiscation such.fine as the officer thought fit. 
Section 188 provides for appeal. That section runs as follows :— 

“Any person deeming himself aggrieved by any decision or order passed by an officer 
of Customs under this Act may, within three months from the date of such decision or 
order, appeal therefrom to the Chief Customs-authortty, or, in such cases as the Central 
Government directs, to any officer of Customs not inferior in rank to a Customs-collector 
and empowered in that behalf by name or in virtue of his office by the Central Govern- 
ment. 

Such authority or officer may thereupon make such further Inquiry and pasa such 
order as he thinks fit, confirming, altering or annulling the decision or order appealed 
against: ` 

"Provided that no such order in appeal shall have the effect of subjecting any person 
ana e a a ene ee een T 
in the original-decision or order. : 


Every order passed in appeal under this section shall, subject to the power of revi-' 
sion conferred by section 191, be final.” 7 oe j n 
Under the provisions of that section a power is given tp the appellate ẹuthority , 
to make an order confirming, altering or annulling. ee og order, appeal- 
ed against. There is, however, a'limitation upon this power imposed by thë 
proviso which says that no order in appeal should have the effect, of subjecting. 
any person to any greater confiscation, penalty or rate of duty than had- been 
adjudged ggainst.him in the original decjsion or order. The effect of s. 188 18 
that it is not open to the appellate authority to impose a penalty When no such 
raed had been imposed by the order from which the appeal has been 
preferred... aaa i oA , ; j . 

' Then come the provisions of g.-190. Under that section it is provided that if 
upon the consideration of the circumstances under which any penalty, increased . 
rate of duty or confiscation has been adjudged by an officer of Customs, the Chicf 
Customs, authority is of opinion that such penalty, increased rate or confiscation 
ought to be remitted in whole or in part, or commuted, such authority may remit 
the same or any portion thereof, or may, with the consent of the owner of any 
goods ordered to be confiscated; commute the order of confiscation to.a penalty not 
exceeding the value of such goods. In a case where an order of confiscation. 
hag been passed, if the appellate authority. desires to commute that order and 
substitute in its place an order for levy of a penalty, then such ah order can 
only be passed with the consent of the owner of the goods. ‘The scheme of the 
Act envisages that the order passed by the officer of Customs is not liable to be 
interfered with to his detriment by the appellate authority. 

There are various provisions in the Act for the enforcement of the order 
passed by the Customs Officer. In respect of confiscation, s. 184 provides that 
the officer adjudging confiscation shall take and hold possession of the thing 
confiscated, and every officer of Police, on the requisition of such officer, shall 
assist him in taking and holding such possession. This section shows that it 
is the officer who adjudges the confiscation who takes and holds possession of 
the thing confiscated and it is this officer on whose requisition every officer, of 
Police is. bound to assist him in taking and holding such possession.. 

Then come the provisions of s. 189. That section provides that where the 
-decision or order appealed against relates to any duty or poly leviable in 
respect of any goods, the owner of such goods, if desirous of appealing against 
such decision or order, shall, pending the appeal, deposit in the hangs of the 
Customs-Collector at the port where the dispute arises the amount demanded by 
the officer passing such decision or order. The effect of these provisions is that 
before a person can appeal against a decision of a Customs Officer he has to 
deposit in the hands of the Customs-Collector the amount of duty or penalty 
adjudged against him. These provisions are intended to obviate the necessity of 
any proceedings by way of attachment and sale for the realisation of any amount 
ordered to be paid by the appellate authority. 

Section 192 provides that when any fine, penalty or ineressed rate of duty 
is leviable under the Act, the goods in respect of which such fine, penalty or 
rate is leviable, shall not be removed by the owner until such fine, penalty or 
rate is paid. It further provides that the Customs-Collector may detain any 
other goods belonging to the person who is liable to pay such fine, penalty or 
rate passing through the custom-house until such fine, penalty or rate is paid. 
Then come the provisions df s. 193, which have already been set out earlier. 

.On a consideration of these ‘provisions, the scheme of the Act appears to be 
that it is the officer of Customs who has to adjudge the amount, of penalty or 
increased rate of duty. It ig he, who is, given the power to realige the amount 
thereof by Bale of any. goods that may be in his charge or in the charge of any 


aes officer of Cugtoms. It is he who has to notify to the. Magistrate the 
ount which he is unable to realise by means of sale ot goods in his “charg 

an igr the charge of any other officer of Customs.: Before. the appellate: autho- 
rity Diterftred m.appoedl, tle amount of penalty on.the increased ‘rate’ of duty 
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adjudged by the Customs Officer is either realised or is deposited under the 
provisions of the Act referred to above. 

We have here to consider a case where penalty has been levied for the first 
time by the appellate authority under the provisions of s. 190. On a plain 
reading of s. 193, it appears to us that it is only where a penalty is adjudged 
against a person by any officer of Customs and when such officer is unable to 
realise the unpaid amount of such penalty from any goods in his charge or in 
the charge of any other officer of Customs, that he can notify to the Magistrate 
referred to in that section the unrealised amount of such penalty for the pur- 
pose of recovery. It cannot be said that any penalty for the first time levied 
by the ap ee authority under the provisions of s. 190 is a penalty adjudgad 
by any officer of Oustoms. It is conceded that the Central Board of Revenue, 
being the Chief Customs authority, is not an officer of Customs within the 
meaning of s. 193. By no stretch of language, having regard to the scheme 
of the Act or otherwise, can we hold that the penalty levied by the appellate 
authority is a penalty adjudged by an officer of Customs. It is a penalty adjudg- 
ed by the appellate authority and that too only with the consent of the owner of 
the goods under the circumstances mentioned in a, 190, The provisions of s. 193 
do not apply to a case where the penalty is for the firat time adjudged by the 
Chief Customs authority as has been done in the present case. 

It was faintly urged before us that each of the orders of the appellate autho- 
rity is without jurisdiction and is a nullity. The appellate authority can only 
make an order of commutation under s. 190 under the circumstances mentioned 
in that section. There is nothing before us to show that the consent of the owner 
of the goods ordered to be confiscated was not obtained before the order was 
commuted to a penalty by the Central Board of Revenue. It cannot be said 
that the orders have been passed without jurisdiction. 

In our view, there is a lacuna in the Act inasmuch as the Act does not pro- 
vide for the realisation by the summary procedure indicated in s. 193 of the 
amount of penalty for the first time adjudged by the appellate authority under 
the provisions of s. 190 of the Sea Customs Act, 1878. 

We hold that it was not open to the Customs Collector to notify the amounts 
of Ra. 22,918 and Rs. 16,000 to any Magistrate for the purpose of realisation 
and that the First Class Magistrate, Jamnagar, was not entitled to issue any 
warrants of attachment on the goods of the company for realising any of the 
said amounts. We, therefore, set aside and cancel the warrants of attachment 
issued byehe Magistrate and set aside the order of the Magistrate. 


Order set aside. 


APPELLATE CIVIL. 


Before Mr. Justice J. C. Shah and Mr. Justice Gokhale. 


THE MUNICIPALITY OF CHOPDA v. MOTILAL MANHECHAND.* 
Bombay District Municipal Act (Bom. LIT of 1901), Secs. 59, 176A—Constitution of India, 
art. 276—Munictpality with sanction of Government levying “cotton manufacturing 
tax” at certain rate per full-pressed bale payable by manager of pressing factory— 
Whether municipality competent to levy such tux on manager—Pressing cotton in 
factory whether amounts to ‘trade’ within art. 276-—Cotton manufacturing tax whether 
á tax on commodity or trade—Whether such tax subject to celling provided by 
art. 276-—-What amounts to engaging in ‘trade’ within art. 276. 
A municipality levied under s. 39 of the Bombay District Municipal Act, 1901, with 
the leave of the Government, a tax designated the “cotton manufacturing tax”. 
Under the rules framed by*the municipality the tax was payable by the manager of 


* Decided, September 10, 1957. hae Vers Shaikh, Civil Judge, Senior Division. at Jalgaon, 
No. 62 of 1954, from the decision of A, M. in Special Civil Suit No. 82 of 1952. 
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the cotton pressing factory at the rate of rupee one on every bale of cotton: full- 
pressed within its municipal limits. The plaintiffs who were the owner and manager 
respectively of a cotton pressing factory. were presented by the municipality bills 
for payment of Rs. 6,580 for a period of six months as cotton manufacturing tax at 
the above rate. The plaintiffs paid the amount under protest and ‘filed a suit chal- 
lenging the validity of the tax and asked for a refund of the tax already paid and 
an injunction restraining the municipality from levying and realising the tax. The 
plaintiffs contended that the levy of the tax was illegal and ultra vires because they 
had no ownership or interest in the cotton bales pressed in their factory and the 
levy of the tax contravened art. 276 of the Constitution of India in that the amount 

. demanded as tax from them was in excess of the maximum permissible:— 

: Held, that as the State was competent to levy a tax from a person other than the 
owner of the commodity which was subjected to a manufacturing process, with the 
sanction of the State the municipality was also competent, by virtue of s. 58/1)(b)(=xt) 
of the Bombay District Municipal Act, to levy such a tax; 

that pressing cotton in a factory amounted to carrying on a ‘trade’ within the 
meaning of art. 276 of the Constitution and that the cotton manufacturing tax was 
a tax on trade and subject to the ceiling provided by art. 276 of the Constitution: 

Commissioner of Taxation v. Kirk’, Bank of India v. Wilson", Citizens Insurance 
Company of Canada v. Parsons’, Mulshankar Maganlal v. Government of Bom- 
bay’, District Council, Bhandara v. Kishorila®, Municipal Committee, Karanja v. New 
Fast India Co. Ltd., Bombay*, Gallagher v. Lynn’, Sir Byramjee Jeejeabhoy v. Pro- 
vince of Bombay’ and Ralla Ram v. East Punjab Province’, referred to; and 

that the plaintiffs were not entitled to an order for refund of the tax already paid 
by them under protest as the tax was levied and collected by the municipality in 
“execution or intended execution of” the Act within the meaning of s. 176A of the 
Bombay District Municipal Act. 

Jalgaon Mun. v. Khandesh Spg. Ete. Co”, applied. 

The connotation of the expression “trade” is not limited to an occupation which 
primarily concerns imelf with sale and purchase of goods. Pursuit of a skilled 
employment with a view to earn profit, such employment not being in the nature 
of a learned profession or agriculture, must be regarded as engaging in ‘trade’ with- 
in the meaning of art. 276 of the Constitution. A skilled occupation which Involves 
the application of manufacturing processes to a commodity submitted to the person 
carrying on the occupation must be regarded as trade. 


Tas facts appear in the.judgment. 


Y. S. Desa, for the appellant. 
E. B. Kotwal, fer the respondents. 


J. O. Sman J. In this appeal, the question as to the competence of the Munici- 
pality of Chopda in the district of East Khandesh to levy under the Bombay 
District Municipal Act a tax desienated the ‘‘cotton manufacturing tax’’ at 
the rate of one rupee per bale of cotton full-pressed, witnin the municipal limits 
of Chonda, falls to be determined. 

The Chonda Municipality is declared to he a District Municipality under the 
Bombay District Municipal Act (Act IIT of 1901) by the Government of 
Bombay. By s. 59 of the Act the municipality is entitled, subject to the ceneral 
or special orders which the State Government may pass in that behalf. to 
impose for the purposes of the Act the taxes specified in that section. In 1919 
the municipality imposed a ‘cotton manufacturing tax’, with the sanction of 
the Provincial Government, at the rate of one anna for every hale of cotton 
pressed within the municipal limits, and the tax was made payable at the time 
when the bales were pressed by the owner (of the bales) to the tax collecting 


eee A. O. 588. - 6 [18481 Nag. 971. 

8 Ex. D. 108 7: (1937] A. O. 868. 
; (1881) 7 A. O. 96. 8 (1989) 42 Bom. L. R. 10, F.B. 
4 (1950) 52: Bom. L, B. 648. 9 (1948) 51 Bom. L. R. 333, r.c. 
5 [1949] Nag. 87, ‘10. (1952) 55 Bom. L. B. 65. 
L By—4. 


50 : THE BOMBAY LAW REPORTER. [vou LX. 


Karkun. Sanction to the levy of this tax was accorded by the Government of 
Bombay as from April 7, 1920. On March 25, 1924, the Commissioner, Central 
Division, sanctioned enhancement of the tax to eight annas on each Perit 
cotton bale, and the tax continued to remain payable by the owner. In 1946 
the rules framed by the municipality under s. 46(1) of the Bombay District 
Municipal Act were modified, and the tax was made payable by the manager of 
the pressing factory within fifteen days from the presentation of the bill 
demanding payment of the tax. The tax, however, continued to be leviable at 
the rate of eight annas for every bale of cotton full-preased or re-pressed within 
the municipal limits of Chopda. Under the bye-laws of the municipality duty 
to furnish information about the pressing of bales was imposed upon the 
managers of the pressing factories. In 1949 the rules were again amended and 
the municipality, with the sanction of the State, enhanced the tax to one rupee 
for every bale of cotton full-preesed within the municipal limits of Chopda. 
Certain other modifications were made in the rules, but the liability to pay the 
tax continued to remain imposed upon the managers of the pressing factories, 
This amendment of the rules came into operation as from July 1, 1950. 

For the period between December 29, 1950, and May 29, 1951, the munici- 
pality of Chopda presented to the manager of ‘‘The Motilal Manekchand Press 
Factory” bills for payment of Ra. 6,580 as cotton manufacturing tar at the 
rate of one rupee for every bale of cotton pressed or re-pressed within that 
period. The manager of the factory paid the amount under protest. The 
owner of the factory Motilal Manekchand and its manager Dattatraya Prabhakar 
Tare then served a notice upon the municipality on May 20, 1952, challenging 
the validity of the tax and calling upon the municipality to refund the tax 
already paid under protest and to refrain from realising the tax demanded. 
The municipality having failed to carry out the requisition, the owner of the 
factory Motilal Manekchand and the manager Dattatraya Prabhakar Tare filed 
Civil Suit No. 82 of 1952 in the Court of the Civil Judge, Senior Division, at 
Jalgaon, against the municipality of Chopda for a decree for refund of 
Ra. 8,828 and Ra. 676-3-0 as interest due thereon or, in the alternative, for refund 
of Rs. 7,828 and Rs. 681-3-0 as interest due thereon, and for an injunction 
restraining the municipality from levying and realising the cotton manufactur- 
ing tax. The plaintiffs pleaded that the levy of the tax was ‘illegal and wlira 
vires’ because (1) the plaintiffs had no ownership or interest in the cotton bales 
pressed in their factory, and (2) the levy of the cotton manufacturing tax 
contravened s. 142 A of the Government of India Act, 1935, and art. 276 of the 
Constitution in that the amount demanded as tax from the plaintiffs was in 
excess of the maximum permissible. 

The suit was resisted by the Municipality of Chopda. It was contended that 
the tax was not levied in contravention of s. 142A of the Government of India 
Act, 1985, or of art. 276 of the Constitution, that in the circumstances of the 
case notice under s. 167-A of the Bombay District Municipal Act was necessary, 
that the suit filed without serving the statutory notice was not maintainable, 
that the suit was barred as it was not filed within six months from the date on 
which the amount was paid and that the plaintiffs were accordingly not entitled 
to the decree for refund or injunction claimed by them. The municipality also 
contended that the cotton manufacturing tax can be enforced against the 
plaintiffs in respect of the cotton bales pressed by them, even if the bales did not 
belong to them. 

The learned trial Judge held that the levy of the tax by the municipality 
contravened s. 142-A of the Government of India Act, 1935, and art. 276 of the 
Constitution, and that the suit filed without notice under s. 167A of the Bombay 
District Municipal Act was maintainable. Holding that the suit filed after six 
months from the date on which the amount was paid by the plaintiffs under 
protest was still within limitation, the learned Judge passed a decree in favour 
of the plaintiffs for Ra. 7, and issued an injunction restraining the muni- 
cipality from levying and realising the cotton manufacturing tax in excess of 
Ra. 250 per annum from the plaintiffs. 
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_ Against that decree the municipality has appealed to this Court. The plain- 
bffs have filed cross-objections to the decree appealed from, contending that 
ee from the date of the suit till the date of realisation should have been 
award 

Before we deal with the question as to the competence of the municipality to 
levy the tax at the rate prescribed by rules framed by the municipality, we 
may set out a short legislative history of the relevant provisions. By s. 59 of 
the Bombay District Municipal Act of 1901 the municipality is entitled to levy 
the taxes specified in cls. (4) to (z) of sub-s. (1)(b) thereof, and is also entitled, 
with leave of the State, to levy any other tax which the State Government is 
competent to impose. In the year 1919 the Government of Bombay sanctioned 
the levy of the ‘cotton manufacturing tax’ presumably under the category 
‘any other tax’ which the Provincial Government was competent to levy or 
impose, In 1989 the Government of India Act, 1935, was amended by adding 
s. 142A, which provided by the first sub-section that 

“,..20 Provincial law relating to taxes for the benefit of a Province or of a muni- 
cipality, district board, local board or other local authority therein in respect of pro- 
fessiona, trades, callings or employments shall be invalid on the ground that it relates 
to a tax on income.” 
But by the second sub-section it was provided that the total amount payable in 
respect of any one parson to the Province or to any one municipality by way of 
taxes on professions, trades, callings and employments shall not, after the 
thirty first day of March 1989, exceed fifty rnpees per annum. There was, 
however, a proviso to that sub-section which enacted that if in the financial 
year ending with March 31, 1939, there was in force in the case of any Province 
or any such municipality a tax on professions, trades, callings or employments 
the rate, or the maximum rate, of which exceeded Re. 50 per annum, the provi- 
sions of sub-s. (2) shall, unless for the time being provision to the contrary 
was made by a law of the Federal Legislature, have effect in relation to that 
Province or municipality, as if for the reference to Rs. 50 per annum there was 
substituted a reference to that rate or maximum rate or such lower rate, if any, 
as may for the time being be fixed by a law of the Federal Legislature. e 
Government of India then enacted the Professions Tax Limitation Act XX of 
1941, which by s. 2 provided: Í 

“Notwithstanding the provisions of any law for the time being in force, any taxes 
payable in respect of any one person to a Province, or to any one municipality,...by 
way of tax on professions, trades, callings or employments, shall from and after the 
commencement of this Act cease to be levied to the extent to which such taxes exceed 
fifty rupees per annum.” 
By art. 276 of the Constitution it was provided that a law of the Legislature of 
a State relating to taxes for the benefit of the State or of a municipality in respect 
of professions, trades, callings or employments shall not be invalid on the ground 
that it related to a tax on income. By cl. (2) of art. 276 it was provided that 
the limit of such a tax shall not exceed Ra. 250 ner annum in respect of any 
one person to the State or to the municipality. That clause was followed by a 
proviso which enabled the levy of taxes at a higher rate if there was, in the 
financial year immediately preceding the commencement of the Constitution, 
in force in any State or municipality, a tax on professions, trades, callings or 
employments, and such tax could be continued to be levied until provision 
to the contrary was made by Parliament by Jaw. It mav be mentioned that 
Act XX of 1941 has been repealed by the Adaptation of Laws Order, 1950. 

The cotton manufacturing tax levied by the Chonda Municipality is related 
to the quantity of cotton which is pressed in a ginning factory, and it is levied 
not from the owner of the cotton pressed but from the manager of the factory. 
. The plaintiffs press every year a large number of çotton bales, and if the levy 
of the tax is valid. the liability of the plaintiffs considerably exceeds the maxri- 
mum limit provided under art. 276 of the Constitution: Our attention has 
not been invited to any Act of the Parliament which is enacted pursuant to 
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the provis to cL (2) of art. 276 of the Constitution. We are unable to. hold 
that the cotton manufacturing tax is invalid merely because it is levied from 
the manager of the pressing factory. A manager of a preasing factory is 
normally not the owner of the cotton pressed in the factory. But the munici- 
pality has devised this mode of collection of the cotton manufacturing tax 
from the manager for facility of collection. There is nothing either in the 
Bombay District Municipal Act or in the Constitution which prevents the 
State from levying a tax from a person other than the owner of the commodity 
which is subjected to a manufacturing process: and if the State is competent 
to levy a tax from a person other than the owner, with the sanction of the 
State the municipality is also competent, by virtue of s. 59(1)(0) (a4) of the 
Bombay District Municipal Act, to levy such a tax. A manager of a factory 
ig normally a paid employee of the owner of the factory and he has no interest 
either in the factory or in the cotton which is subjected to the manufacturing 
process in the factory, but the imposition of liability to pay the cotton manufac- 
turing tax is not on that atcount invalid. 

We must then address ourselves to the question whether pressing cotton In 
a factory amounts to carrying on ‘trade’ within the meaning of art. 276 of 
the Constitution and whether the limit prescribed by art. 276 applies to the 
levy by the municipality of the impugned tax. It is urged on behalf of the 
municipality that ‘trade’ necessarily postulates transactions in the nature of 
sale and purchase and a pressing factory does not either sell or purchase any 
commodity. But the expression ‘trade’ has not the restricted connotation which 
it is contended it has. Undoubtedly in its primary sense the word ‘trade’ 
means exchange of goods for goods or goods for money: but in a secondary 
gensa it includes any business carried on with a view to profit, whether manual 
or mercantile as distinguished from the liberal arts or learned professions or 
agriculture. The word, however, is of very general application and must al- 
ways be considered with the context with which it is used (see Halsbury’s 
Laws of England, 2nd edn, Vol. XXII, p. 308). In Stroud’s Judicial Dictio- 
nary, 8rd edn., Vol IV, p. 8057, it is ‘observed that ‘“trade’’— ‘‘may have a 
larger meaning 80 as to include manufactures”? (see Commissioners of Tazi- 
tion v. Kirki). In several cases decided in England under the Revenue Acts 
the expression ‘‘trade’’ has been held to include any skilled employment pur- 
sued for the purpose of gain. In Bank of India v. Wilson it was held that 
business of a telegraph company was trade within the meaning of 57 Geo. M, 
=; s, 1. At page 118 Kelly, O.B. observed: 
: ..It was not the intention of the Legislature to limit the meaning of the word 
‘rade’ to buying and selling.” 
. In Ottizens Insurance Company of Canada v. Persons’, Sir Montague Smith 
in hig speech observed (p. 112): 

“ ..Whether the business of fire insurance properly falls within the description of 

a ‘trade’ must... depend upon the sense in which that word is used in the particular 
statute to be construed ;” 
In Mulshankar Maganlal v. Government of Bombay*, this Court held that 
the expression ‘‘trade’’, as used in s. 168 of the Indian Penal Code and 
r. 21 of the Bombay Civil Service Conduct, Discipline and Appeal Rules, must 
be construed im a wider sense, so as to cover every kind of trade, business, pro- 
feasion or occupation. It is evident that the connotation of ‘‘trade’’ is not 
limited to an occupation which primarily concerns itself with sale and pur- 
chase of goods. - Pursuit of a skilled employment with a view to earn profit, 
such employment not being- in the nature of a learned profession or agriculture, 
must be regarded as engaging in ‘trade’ within the meaning of art. 276 of 
the Constitution. A skilled occupation which involves the application of manu- 
perea aearaa submitted to the person -carrying.on the 
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occupation must, therefore, be regarded as trade. Evidently for remuneration 
the plaintiffs undertake by mechanical process to press cotton into bales, and 
the tax levied from tham is in respect of the pursuit of that activity. 

In Instrict Council, Bhandara v. -Kishertlal’ a division bench of the 
Nagpur High Court held that a tax imposed by a ee on persons car- 
rying on the occupation of husking, milling or grinding of grains was a tax 
imposed on trade within the meaning of s. 142A of the ee of India Act, 
1935, and was subject to the provisions of the Professions Tax Limitation Act, 
1941. In Mumctpal Commities, Karanja v. New East India Co. Lid., Bom- 
bay? the Nagpur High Court held that a tax levied by the municipality on 
ginned cotton was a tax on a profession, trade, calling or employment within 
the meaning of s. 142A of the Government of India Act. 


It was urged on behalf of the municipality that the cotton manufacturing 
tax which is levied per bale is in truth a tax on commodity and not a tax on 
trade and is, therefore, not subject to the maximum limit prescribed by art. 276 
of the Constitution. Our attention was invited to r. 1 framed by the munici- 
pality, which provides that ‘‘a tax of rupee one on every bale of cotton being 
full pressed within the Municipal limits of Chopda shall be levied’’, and it 
was urged that the primary incidence was related to cotton bales and such 
a tax could not be regarded as a tax on trade. We are unable to agree 
with that contention. The liability to pay the tax is by r. 8 imposed upon 
the manager of the pressing factory, and the quantum of tax ia computed 
by reference to the number of bales pressed within the municipal limits by 
the manager. The charging rule, in our judgment, is r. 3, and it is on the 
trading activity of the manager that the liability to pay the tax is imposed. 
In considering a question as to the nature of a tax the Court must have regard 
to the true nature, as is often said the ‘pith and substance’, of the tax, and 
not merely to the form in which it may have been imposed. Lord Atkin in 
Gallagher v. Lynn? observed (p. 870): 

“,..Jt is well established that you are to look at the ‘true nature and character of 
the legislation’: Russell v. The Queen‘, ‘the pith and substance of the legislations If, 
on the view of the statute as a whole, you find that the substance of the legislation is 
within the express powers, then it is not invalidated if incidentally it affects matters 
which are outside the authorised field.” 


In Str Byramjes Jeejeebhoy v. Province of Bombay®, this Court held that a 
tax known as the urban immoveable property tax was not a tax on ancome but 
was a tax on immoveable property and, therefore, intra vires the Bombay Pro- 
vincial Legislature. In that case the tax was levied on the annual letting value 
and not on the actual income which the tax-payer received from his property: 
and as prima faces the tax was on the annual value of the land and not a tax 
on income, the tax could not be regarded as income-tax and excluded from the 
competence of the State Legislature. This view was upheld by the Federal 
Court in Ralla Ram v. East Punjab Province®. The cotton manufacturing tax 
being a tax imposed upon the manager of the pressing factory and being in 
respect of a skilled occupation which is not of the nature of a learned pro- 
fession, must be regarded as a tax on trade. The nature of the tax is not 
altered merely because the computation of the tax depends upon the quantity 
of cotton pressed in the factory. We are, therefore, of the view that the trial 
Court was right in holding that the cotton manufacturing tax was a tax on 
trade and subject to the ceiling provided by art. 276 of the Constitution. 

We are unable, however, to agree with the view of the trial Court that the 
plaintiffs were entitled to an order for refund of the tax already paid by them 
under protest. Under s. 167A of the Bombay District Municipal Act, 1901, 
a suit will not lie against a municipality in respect of any act done in pur- 
suance or execution or intended execution of the Act, unless it is commenced 


1 [1040] Nag. 87. 4 (1888) 7 App. Cas. 829. 
3 [1948] Nag. 971. 5 (1980) 42 Bom. L. R. 10, Fn. 
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within six months next after the accrual of the cause of action and until the 
expiration of one month after notice in writing has been delivered or left at 
the office of the municipality. Evidently the plaintiffs in this case sued for 
refund of the tax paid by them nearly three years after the accrual of the 
cause of action, and prima facie the suit was barred. The municipality had 
been levying the cotton manufacturing tax with the sanction of the local Gov- 
ernment since the year 1920. Even after Act XX of 1941 was passed the tax 
was continued to be levied, and the local Government permitted alteration of 
the incidence of taxation. The municipality, on the assumption that it was 
entitled to levy the tax, continued to demand and collect the same. In the 
circumstances it- must be held that the tax was levied and collected in ‘‘execrr 
tion or intended execution of’’ the Act. ' 

In Jalgaon Mun. v. Khandesh Kpg. Hic. Co.1, it was held by a division bench 
of this Court, in considering an analogous provision of the Bombay Municipal 
Boroughs Act, 1925, that a levy of octroi duty on fuel oil or furnace oil under 
the rules and bye-laws framed with the sanction of the local Government by 
the Jalgaon Municipality could not be ordered to be refunded, in a suit filed 
more than six months after the date on which the cause of action accrued, even 
if the Court held that under the rules the municipality was not competent to 
levy octroi duty on fuel oil or furnace of. Mr. Justice Bhagwati, who deli- 
vered the judgment of the Court, in considering the words ‘‘done or purport- 
ing to have been done in pursuance of this Act’’ observed (p. 68): 

' “ ..The acts which would fall within the category of those ‘done or purporting to 
have been done in pursuance of the Act’ could only be those which were done under a 
vestige or semblance of authority, or with some show of a right If an act was out- 
rageous and extra~ordinary or could not be supported at all, not having been done with 
a vestige or semblance of authority, or some sort of a right Invested in the party doing 
that act, it would certainly not be an act which is ‘done or purports to have been done 
in pursuance of the Act’. The distinction between ultra vires and illegal acts, on the 
one hand, and those purporting to be done in pursuance of the Act, on the other, is 
quite well known.... The distinction is really between ultra vires and illegal acts, on 
the one hand, and wrongful acts, on the other—wrongful in the sense that they purport 
to have been dane in pursuance of the Act; they are intended to seem to have been dane 
' in pursuance of the Act and are done with a vestige or semblance of authority, or sort 
of a right invested in the party doling those acis”, 

It is true,that the words used in s. 206 of the Bombay Municipal Boroughs 
Act, 1925, as it stood when the Jalgaon Borough Municipality’s case was deci- 
ded, were ‘‘acts done or purporting to have been done in pursuance of” that 
Act, whereas the words used in s. 167A of the Bombay District Municipal Act, 
1901, are ‘‘acta done in pursuance or execution or intended execution of’’ that 
Act. But, in our judgment, the difference in the phraseology does not justify 
us in holding that the Bout ts of that case is inapplicable. The municipality 
levied the cotton manufacturing tax in execution or intended execution of the 
Act, and even if the municipality acted beyond ita authority, the act may be 
regarded as wrongful or irregular, but rt cannot be regarded as ultra vires. 

The learned trial Judge has not awarded interest to the plaintiffs and the 
-plaintiffs have by their cross-objections claimed future interest on the decretal 
amount from the date of the suit. On the view we take, it is unnecessary to 
consider the crogs-objections, as the plaintiffs are not entitled to an order for 
refund of the amount of tax paid by them. 

On the view we take, the decree passed by the trial Court will be modified 
and paras, 2 and 3 of the decretal order will be deleted. For the first para- 
graph of the decretal order, the following will be substituted: 

t is hereby declared that the Municipality of Chopda is not entitled to levy from > 
the plaintiffs the Cotton Manufacturing Tax under the Rules framed by the Municipality 
and brought into operation on dst July 1950 at a rate exceeding Rs. 250 per annum”. 
The parties will bear their own costs throughout including costs of the cross- 
objections. aa Order accordingly. 

1 (1053) 55 Bom. L. B. 6%. 
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Before Mr. Justice Mudholkar and Mr. Justice Tambe. 
WAMAN BALKRISHNA BOKARE 


v. 
COLLECTOR OF CENTRAL EXCISE, NAGPUR.* 
Contract of service—Reinstatement of dismissed employee—Subsequent termination of 
service in term of contract—Right of employer to enforce term tn contract whe- 
ther taken away. 


Where an employee was dismissed at a prior time but his dismissal was subse- 
quently set aside and he was reinstated, his services can be terminated by resort 
to a term in the contract. The right of an employer to enforce a term in the con- | 
tract is not in any way taken away because that employer sometime before that 
thought it fit to dismiss the employee for some misconduct. 


Tue facts appear in the judgment. 


Y. L. Prabhune, for the petitioner. 
W. K. Sheorey, Additional Special Government Pleader, for the State. 


MUDHOLKAR J. The petitioner was appointed as a temporary ree? of 
Central Excise by the Collector, Central Excise, Bombay, on March 1, 1949, 
and was on probation, After completion of the robationary period he was 
placed in the regular time-scale for the post. On April 11, 1958, he was 
served with an order of the Collector dismissing him from service, He ap- 
pealed from that order to the Central Board of Revenue. His appeal was 
allowed and he was reinstated in his post immediately. The decision of the 
Board of Revenue was communicated to the petitioner on November 29, 1954. 
On the same date a notice terminating his services within one month was 
served upon him. From the date of the expiry of the period stated a the 
notice, the petitioner ceased to function in his post. 

He has now come up to this Court under art. 226 of the Constitution on the 
grome that the action taken against him amounts to his removal or 

m service and as such the provisions of art. 311 of the Constitution are 
attracted. It is pointed out on his behalf that he was not given any a 
tunity of being heard before the aforesaid action was taken against him. In 
our opinion, there is no substance in this argument. 

The petitioner’s service was of a contractual nature. One of the terms of 
the contract is that the petitioner has to give the following declaration before 
he takes up his appointment: 

“I understand that my appointment under Government is temporary and that my 
service may be terminated at any time after notice for a period of not leas than one 
month but without any reason being assigned. I agree that if I wish to resign my 
appointment, I shall give notice in writing for a period of not less than one month, of 
my intention to resign.” 

We may mention that nothing has been set out in the notice for terminating 
the petitioner’s services. Therefore the notice conforms to one of the terms 
of the contract. 

It is, however, argued by Shri Prabhune on behalf of the petitioner that 
we must take into consideration the previous action taken against the peti- 
tioner and read the notice along with the order of dismissal from service which 
was passed by the Collector on April 11, 1953. According to him, if the two 
are read together, the inference is irresistible that the action taken against the 
petitioner was of a disciplinary nature and that the termination of his service 
amounts to a punishment, and, as such,-the provisions of art. 311 of the Con- 
stitution are attracted. He refers to pages 485-486 of Basu’s Commentary on 


*Decided, June 27, 1967. Miscellaneous Petition No. 156 of 1986, 
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the Constitution under the head ‘‘Discharge in terma of contract or condi- 
tions of service’’ and relies upon the view expressed by the learned author that 
where the intention is to punish an employes for some misconduct, the con- 
tractual power cannot be used to discharge him without complying with the 
requirements of art. 311(2) of the Constitution. As the learned author points 
out, there is a divergence of views in the High Courts as to the applicability 
of art. 811(2) of the Constitution, where services have been terminated by 
resort to a term in the contract, and where reasons also have been given for 
the termination of services. It is not necessary for us to consider the two 
views because in the instant case it cannot be said that any stigma attaches 
against the petitioner by reason of the termination of his service. As already 
pointed out the notice does not give any reason for the termination of the 
petitioner’s services. It may be that for certain reasons the Collector had 
taken action against the petitioner earlier and dismissed him from service, but 
that order having been get aside and the petitioner having been reinstated, the 
matter must be considered to have ended there. None of the cases cited in 
Basu’s Commentary goes to the length of saying that where an employee was 
dismissed at a prior time but his dismissal was set aside and he was reinstated 
his services could not be terminated by resort to a term in the contract. The 
right of an employer to enforce a term in the contract is not in any way taken 
away because that employer sometime before that thought it fit to dismiss the 
employee for some misconduct. We may reiterate that the alleged misconduct 
is not set out as a und for termination of the services nor can we read 

anything of that kind in the notice itself. 
For these reasons, we dismiss the petition. There will be no order as to 
costs. The outstanding amount of security will be refunded to the petitioner. 
Petition dismissed. 


[NAGPUR BENCH] 


Bafore Mr. Justice Mudholkar and Mr. Justice Bacdkas. 


K. R. JOSHI v. THE STATE OF BOMBAY.* 


Civil Service Regulations, art. 465A, Note 1—Constitution of India, art. 311(27)—PubHea 
servant, superannuation of—Termination of service of Government servant, ground 
of—Whether such ground converts a compulsory retirement into removal or dismissal 
from service. 

Where a public servant has completed thirty years of service, the Government 
bas absolute right under art 465A, Note 1, of the Civil Service Regulations to re- 
tire him from service without giving any reason. Whether it is in the public inte- 
rest or not to retain a Government servant in service is for the Government to 
decide and its opinion on the point cannot be challenged before a Court of law. 

Where the termination of the service of a Government servant is founded on 
the fact that he has completed thirty years of service and that tt is no longer in the 
public interest to retain his further service, the mere mention of this ground does 
not of itself convert a compulsory retirement into a removal or dismissal from 
service. 

Shyam Lal v. The State of Uttar Pradesh and the Union of India; referred to. 


Toe facts appear in the judgment. 


B. R. Mandlekar, for the petitioner. 
N. L. Abhyankar, Additional Special Government Pleader, for the respond- 
ent State. 


MUDHOLKAR J. The petitioner, who was an officiating Deputy Superintend- 
` ent of Police and an Assistant Commandant, Special Armed Force Battalion, 


*Decided, July 18, 1957. Special Çivi} 1 [1985] 1 8.0. R. 96, 
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aren was served by the former Government of Madhya Pradesh with & 
notice terminating his services three months after the date of receipt of the 
notice. That notice is dated October 4, 1956, and is said to have been served 
on the petitioner on October 9, 1956. The notice is in the following terms- 

"Whereas you have completed 30 years qualifying service for pension under Gov- 
ernment, 

And whereas the State Government have decided to retire you from service by giving 
you three months in pursuance of the provisions comtained in rule 2(2) of the Madhya 
Pradesh New Pension Rules, 195. 

Now, therefore, please take notice that you shall be retired after a period of three 
months from the date of recetpt of this notice by you.” 


pe January 7, 1957, the following order was made by the Government of 
ombay: 

“In pursuance of the notice No. 6420/5420/IV, dated the 4th October 1956, served 

on Shri K. R. Joshi, Offictating Deputy Superintendent of Police, by the Police Depart- 
ment of the former Madhya Pradesh Government, the Government of Bombay 
is pleased to retire Shri K. R. Joshi from Government service on the expiry of the 
period of three months stipulated In that notice Le. with effect from the 8th January 
1957, after office hours, for the reason that his conduct while in service was not upto 
the standard expected of an officer of hig rank thus making it necessary, in the public 
interest, to retire him from Government service..,” 
As a result of these two orders, the petitioner stands retired from the service. 
- It is common ground that the petitioner completed 30 years of service prior 
to the service of the notice on him. By virtue of Note 1 below art. 465A of 
the Civil Service Regulations, a Government has an absolute right to retire any 
officer after he has completed twenty-five years’ qualifying service without 
giving any reasons. The Note also states that this right will not be exercised 
` except when it is in the public interest to dispense with the further services 
of an officer. The petitioner having completed 30 years service it was open 
to the Government to terminate his services on the ground that it was no 
longer in the public interest to retain him in service. Whether it is im the 
public interest or not to retain a Government servant in service is for the 
Government to decide and its opinion on the point cannot be challenged before 
a Court of law. 

It is contended on behalf of the petitioner that from the order of the 
Madhya Pradesh Government dated October 4, 1956, it does not appear that 
the petitioner was being retired in the public interest and that, therefore, the 
order is bad. But that contention cannot be accepted. The actual provision 
under which the order retiring the petitioner was passed by the Madhya 
Pradesh Government was r. 2(2) of the Pension Rules framed by the Madhya 
Pradesh Government under art. 309 of the Constitution. Under this rule, a 
Government is empowered to retire a Government servant from service at any 
time after completing 80 years qualifying superior service after giving him a 
notice in writing at least three months before he is required to retire. Under 
this rule it is not necessary for the Government to come to the conclusion that 
it ig necessary in the public interest to order the retirement of.a Government 
servant where such Government servant has completed 30 years service. In 
our opinion, after a notice under this rule is given nothing further need be 
done, and at the end of the period stated in the notice, the Government ser- 
vant on whom the notice was served will stand compulsorily retired from 
service. 

However, as a result of the reorganization of States, the petitioner having 
been allotted to the State of Bombay, the Government of Bombay thought that 
a further order was necessary and, therefore, the order dated January 7, 1957, 
was passed. In that order the Government of Bombay stated that the peti- 
tioner was being made to retire compulsorily because his conduct while in ger- 
vice was not upto the standard expected of an officer of his rank. Now, it is 
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said Chine: tie a a a a t n wait het therefore, this 
is not a case of compulsory retirement pure and simple but of removal from 
service and the provisions of cl. (2) of art. 311 of the Constitution are attracted. 

In the first place, as has been stated, the operative order was that which was 
passed by the Madhya Pradesh Government. -Even assuming that the order 
of the Madhya Pradesh Government was not the operative order and that a 
further order was required to be passed, we do not think that the mere making 
of these remarks would convert what is quite clearly a compulsory retirement 
into a removal or dismissal from service. As has been pointed out by their 
Lordships of the Supreme Court in Shyam Lal v. The State of Uttar Pradesh 
and the Union of India’ the only difference between ‘removal’ and ‘dismissal’ 
is that whereas the former does not preclude a Government servant from being’ 
appointed to another Government post, the latter does preclude him from being 
so appointed. Both are, thus, in the nature of punishment. Therefore, 
where the services of a person are terminated, the question is whether they 
were so terminated by way of punishment or otherwise. If they were termi- 
nated by way of punishment, the termination would amount to a removal or 
dismissal; but if they were not so terminated, then the termination would not 
amount to a removal or dismissal and the action taken would not attract, the 
profisions of cL (2) of art. 311 of the Constitution. 

As has also been pointed out by their Lordships of the. Supreme Court in 
Shyam Lal’s case (p. 41): 

“There can be no doubt that removal—-I am using the term synonymously with dis- 
missal—generally implies that the officer is regarded as in some manner blame-worthy 
or deficient, that is to aay, that he has been guilty of some misconduct or is lacking in 
ability or capacity or the will to discharge his duties as he should do. The action of 
removal taken against him in such circumstances is thus founded and justified on some 
ground personal to the officer. Such grounds, therefore, Involve the levelling of some 
imputation or charge against the officer which may conceivably be controverted or ex- 
plained by the officer. There is no such element of charge or imputation in the case 
of cémpulsory retirement. The two requirements for compulsory retirement are that 
the officer has completed twenty-five years’ service and that it is in the public interest 
to dispense with his further services... In other words, a compulsory retirement has 
no stigma or implication of misbehaviour or incapactty.. .It follows, thereforb, that one 
of the principal tests for determining whether a termination of service amounts to‘dis- 
missal or removal is absent in the case of compulsory retirement.” 


In the instant case, the termination of the services of the petitioner is founded 
on the fact that he had completed thirty years of service and that it was no 
longer in the public interest to retain him further in service. The mere men- 
tion of the ground upon which the conclusion that it is not in the public inte- 
rest to retain the petitioner in service rests does not of itself convert a compul- 
sory retirement into a removal or dismissal from service. Apparently, the 
Government of Bombay made the order, not under r. 2(2) of the M.P. Pension 
Rules but under Note 1 below the Civil Service Regulation 465A. It had, there- 
fore, to satisfy itself whether it was in the public interest to order the compulsory 
retirement of the petitioner. On account of the reason mentioned in the order 
it was satisfied that the petitioner should be made to retire. Since the satis- 
faction had to be merely subjective, it was not necessary for the Government 
to ‘specify the ground on which the satisfaction was founded. The specifica- 
tion of the ground was thus redundant and cannot control, in any way the 
legal effect of the order. 

In the circumstances, therefore, we do not think that even in the order oi 
the Bombay Government there is anything that would attract the provisions of 
cL (2) of art. 311 of the Constitution. 

In this view, we dismiss the petition. We make no order as to costs. 

Petition dismissed. 
1 [1955] 1 8.0. R. 26. : | 
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[RAJKOT BENCH! 


Before Mr. Justice M. C. Shah. 


VERAVAL MUNICIPALITY v. DIAMOND TALKIES.* 
Bombay District Munictpal Act (III of 1901), Secs. 86, 65—Licence fee and show fee levied 
by municipality on cinema house run by opponent—Opponent in appeal under 
s. 86(1) contending that levy illegal, invalid and not warranted by law—Whether 
appellate authority has jurisdiction to entertain and decide such question. 


z Undér ss. 65 and 86 of the Bombay District Municipal Act, 1901, as adapted and 
. applied to Saurashtra, the claim included`in a bill presented by the municipality can 
be disputed in regard to the assessment or the quantum of the amount claimed, but 
noton the ground that the municipality had no statutory powers to levy the fee 
or tax. 
The Veraval Municipality levied a certain amount as licence fee per month and 
a fee per show of the films exhibited in a cinema house of the opponent. In an 
appeal by the opponent under s. 86(1) of the Bombay District Municipal Act, 1901, 
as adapted and ‘applied to Saurashtra, the opponent contended that the municipality 
was not empowered undér ‘the Act to issue a licence for running the cinema show and, 
‘therefore, it could not levy a licence fee nor the fee per show and that the levy was 
illegal, ‘invalid and not warranted by law. The Magistrate accepted the opponent's 
contention and allowed the appeal. On the question whether the Magistrate was 
competent to entertain any objection as to the validity or legality of the levy of 
such fees:— 
Held, that the objection on the ground that the levy was invalid and illegal and 
beyond the competence of the municipality could not be raised in the objections 
under s. 65 of the Act, and that it was not within the jurisdiction of the Magistrate 
under s. 86 of the Act to entertain and decide that question. 
Ankleshwar Munictpahty v. Chhotalal,’ applied. 
Chalisgaon Bor. Municipality v. Multanchand,’ distinguished. 


Tus Veraval Municipality (applicant) presented a bill for Rs. 1,095 being 
arrears of license fees and fees for shows to the owner of the Diamond Talkies 
(opponent) under s. 82 of the Bombay District Municipal Act. The opponent 
preferred an appeal to the First Class Magistrate at Veraval under s. 86(2) 
of the Act contending inter alia that the levy was illegal, invalid and not war- 
ranted by law. The Magistrate upheld the contentions of the opponent and 
held that the levy was illegal inasmuch as the applicant had no authority to levy 
any license fees and the only authority to issue licenses and levy license fees 
was vested in the District Magistrate under the Saurashtra Police Act, 1948. 
The contention of the applicant that what was described as license fees was in 
fact and in effect a tax under s. 59(2t) of the Act was negatived. 

The applicant preferred a revision application to the Sessions Judge, Sorath, 
at Junagadh, who dismissed the application, observing as follows: — 

“Tt is too clear...that in fact what is sought to be described as a tax on cinema show 
is positively described, at various times, in different notifications by the State, as licence 
fee and, hence, it is irrecoverable... It seems, the Municipality has presented in all a 
bill for Rs. 1,065 from February 1, 1953 to March 1, 1954. In my opinion the municipality 
is not entitled to recover this bill from the Diamond Talkies at Veraval” 

The applicant thereafter filed a revision application under s. 115 of the Civil 
Procedure Code, 1908, before the High Court Bench at Rajkot contending for 
the first time that the Magistrate had no jurisdiction under s. 86(1) of the Act 
to enter into the question as to the legality or otherwise of the levy by the 
Municipality. | 
* Decided, 23, 1967. -Civil Revision Magistrate gt Veraval, in Municipal 
068 of 1057, , against the decision Appeal No. aAA a 
Ve Sessions in 1 (1954) 57 Bom. L. R. 547. 

Civil Miscellaneous Application No. 46 of 1055, 2 (1958) 58 Bom. L. R. 375, so. [1966] 


\ 
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The application was heard. 


K. M. Chkaya, for the applicant. 
J. B. Nanavaty, for the opponent. 


M. C. Saan J. This Revision Application raises an important point as to 
the interpretation of s. 86 of the Bombay District Municipal Act as adapted 
and apphed to Saurashtra, The present opponent Mr. F. N. Dastur is the 
proprietor of a Cinema House called Diamond Talkies at Veraval The appli- ' 
cant, the Veraval Municipality, has levied a licence foe of Rs. 15 per month and 
a fee of Ra. 3 per show of the films exhibited in the said Cinema House of the 
opponent, and since the opponent was in arrears of payment of the fees, tife 
municipality presented to him a bill for Rs. 1,095 in the aggregate on account 
of arrears of licance fees and the fees for shows. The opponent deposited the 
moneys under protest and applied to the municipality objecting to the bill on 
the ground that the municipality had no legal powers to levy the said licence 
fees and fee per show. These objections were rejected by the municipality and 
the opponent thereupon preferred an appeal to the First Class Magistrate of 
Veraval under s. 86(1) of the District Municipal Act contending inter aka 
that the municipality was not empowered under the Municipal Act to issue a 
licence for running the cinema show and therefore it could not levy a licence 
fee nor the fee per show, and that it should be declared that the levy was illegal, 
invalid and not warranted by law. He, further, prayed for a refund of the sum 
deposited by him with the municipality. The learned Magistrate held that 
although under the Junagadh Municipal Act of the former Junagadh State it 
was competent to a municipality, in this instance the Veraval Municipality, to 
issue a licence and thereupon to levy licence fees as algo a fee for every show 
of pictures exhibited in the Cinema House, that power came to an end on the 
application of the Bombay District Municipal Act as adapted and applied to 
Saurashtra, that under the latter Act the municipality had not the power to 
issue a licence and, therefore, it was not competent to it to levy a licence fee or 
theefee per show. In effect, therefore, the learned Magistrate accepted the 
contentions of the opponent and allowed the appeal. The municipality applied 
in revision to the Seasions Court, Junagadh, and the learned Sessions Judge 
agreed with the view of the Magistrate and dismissed the Revision Application, 
and it is agamst this order that the municipality has come in revision to this 
Court, 

A preliminary objection was taken that this Revision did not lie but, in the 
course of arguments Mr. Nanavaty appearing for the opponent gave up the 
contention and conceded that the order was revisable under s. 115 of the Civil 
Procedure Code. Incidentally a similar objection was also taken in Ankleshwar 
Municipality v. OhAotalal,’ but was repelled on the ground that the Munici- 
pality had raised an important question of jurisdiction of the Magistrate’s 
Court and, therefore, it was open to the High Court to entertain the revision 
application. i 

On the merits of the application the main contention of Mr. Chhaya on 
behalf of the municipality is that the question regarding the validity and lega- 
lity of the levy of the licence fee and the fee per show fell outside the ambit of 
the jurisdiction vested in the Magistrate sitting as an appellate authority and 
that it was not competent to the learned Magistrate to entertain any objection 
as to the validity or legality of the levy of guch fees. Mr. Chhaya’s further con- 
tention is that for the same reasons the Sessions Judge in revision too had no 
jurisdiction to enter into the question of the validity or legality of the fee. 
Mr. Chhaya submits that under s. 86 of the Bombay District Municipal Act 
it is only the valuation and assessment of the tax that could be disputed by the 
person liable for the payment of the bill but that it was not competent to him 
to raise the question as reggrds the legality or validity of the imposition of the 
ee or the tax. Now, the Scheme of Chapter VIII of the Bombay District 


1 (1954) 57 Bom, L.R. 547. 
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Municipal Act appears to be as follows. Under s. 82(1) of the Act when any 
amount, which by or under provisions of this Act, is declared to be recoverable 
in the manner provided by the Chapter, the municipality has, with the least 
practicable delay, to cause to be presented to the person liable for the payment 
thereof a bill for the sums claimed as due. Under sub-s. (3) of the section the 
person to whom the bill has been presented has either to pay the sum claimed 
as due in the bill within fifteen days from the presentation of the bill or to 7 
show cause to the satisfaction of. the municipality or of such officer as the 
municipality by rule may appoint in this behalf why he should not pay the 
same. If the objections raised by him are rejected by the municipality, the 
person has a right of appeal to a Magistrate under s. 86(1) of the Act. An 
appeal relating to a rate on buildings or lands however cannot be heard and 
determined unless as provided for under s. 86(1) (b) an application in writing, 
stating the grounds on which the claim of the municipality is disputed, was 
made and the amount claimed had been deposited in the Municipal office; but 
here we are not directly concerned with this particular provision. 

The contention of Mr. Nanavaty on behalf of the opponent is that it is open 
to the person to whom the bill is presented to dispute the bill on the ground 
that the amount claimed in the bill is not claimable because the municipality 
was not authorised under the Bombay District Municipal Act to levy a licence 
fee or a fee per show, but this precisely amounts to disputing the validity and 
legality of the bill. In fact the bill was disputed both before the Magistrate 
and the Sessions Judge on the ground that the imposition of these. fees was 
beyond the statutory powers of the municipality. The basis of the contention 
is that although under the Junagadh Municipal Act of the former Junagadh 
State such a levy was competent to the Veraval Municipality, these powers of 
the municipality came to an end on the application of the Bombay District 
Municipal Act as adapted and applied to Saurashtra. In essence, therefore, it 
is the validity and legality of the levy of the fees that is disputed, and the 
question is whether this could at all be done under s. 65 of the Act or in an 
appeal under s. 86 of the Act. In my view what these sections contemplate is 
that the claim included in a bill can be disputed in regard to the assessment or 
the quantum of the amount claimed, but not on the ground that the munici- 
pality had no statutory powers to levy the fea or tax. This question has been 
elaborately considered in Ankleshwar Muntoipality v. Chhetalal, and although 
it is true that the question raised in that case related to the levy of a rate on 
buildings and lands and a ganitary cess, the reasoning adopted and the view 
eventually taken are equally applicable to the facts of the present case. After 
referring to the provisions of s. 86(1)(b) under which an application to the 
Municipality was a prerequisite and after holding in the case relating to the levy 
of a rate on buildings or lands that the claim could be disputed only on the 

und that the valuation was not proper or the assessment and quantum stated 
in the bill were not proper, Mr. Justice Rajadhyaksha hes proceeded to consider 
the case where the levy relates to a sanitary cess, that is to say, cases other than 
the one relating to a rate on buildings or lands. It was urged by Mr. Thakore, 
who appeared for the opponent in that case, that it may be a correct view to take 
that the question whether the bill conformed to the statutory requirements of 
3. 86 cannot be raised in an appeal before a Magistrate under a. 86 but that 
el. (b) ofsa. 86(2) could not come into play with respect to other taxes such as 
sanitary cess and that in respect of these taxes thè scope of the appeal could 
not be restricted only fo the objections taken under s. 65 becanse ex hypothesi 
s. 65 only applied to assessment rate on lands and buildings. This contention 
of Mr, Thakore was rejected and the learned Judge held that (p. 556) : 

“,..If the words ‘claim Included in a bill’ are given a restricted meaning and on that 
account the scope of the appes] in respect of a rate on lands and buildings is limited, they 
‘cannot be given an extended meaning in respect of appbals with regard to other taxes. 
Tn those cases the appeal must be restricted only to the amount claimed in the biil” 
These observations answer Mr. Nanavaty’s contention that it is open to the 
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appellant to dispute the claim made in the appeal on any ground whatever 
including the ground that the levy of a certain tax was beyond the statutory 
competence of the municipality and therefore invalid and ilegal The learned 
Judge has there specifically held that the question of the validity of a rate on 
lands and buildings cannot be raised in the objections under s. 65 of the Act, 
and, therefore, in an appeal under s. 86 of the Act, and this equally holds good 
in the case of other levies or taxes. The learned Judge has pointed out the 
anomalous position that might arise m case the claim was to be disputed on 
the ground that the levy itself was illegal and invalid, and he pointed out that if 
the municipality or the Officer were to entertain such an objection and to hold 
that the levy was invalid and illegal, the municipality will have no right of 
appeal against such a decision. He has also pointed out that the point which 
is to be urged in the appeal is peculiar to the individual himself, and if it were 
permissible to raise the question of the validity and ‘legality of the tax in an 
appeal under s. 86, it may conceivably happen that the Magistrate may hold 
that the tax is illegal or ltra wires or has been imposed without following the 
correct procedure, and if he does so hold, the party appealing may get a relief, 
but all other tax-payers who have preferred an appeal would still have to pay 
a tax which is held by the Magistrate to be illegal and ultra vires, and that such 
a contingency could not have been contemplated by the Legislature. With res- 
pect I agree with these observations of the learned Judge and in mv view the 
question raised by Mr. Nanavaty regarding the validity or the legality of the 
levy of licence fee or the show fee in the present case is covered by the above- 
cited decision. 

Mr. Nanavaty has referred to Chaltsgaon Bor. Municipality v. Multanchand."' 
The facts of that case were that the said Multanchand had constructed a 
house in October 1951 and on March 31, 1952, the Chief Officer of the munici- 
pality after inspection of the site amended the assessment list and incorporated 
therein an entry relating to the house showing that Multanchand was liable to 
pay general house tax in respect of the house, and the Chief Officer also issued 
a notice to the respondent inviting objections. Tt’ appears that the powers of 
the Standing Committee under s. 82 of the Bombay Municipal Boroughs Act 
had been duly delegated to the Chief Officer of this municipality. Multanchand 
submitted objections to the valuation, but the Standing Committee rejected them, 
and eventually a bill was sent to the respondent calling unon him to pay the 
house tax due for the year 1951-52. It was held that the Chief Officer was not 
entitled t8 alter or amend the assessment list ex parte and thereafter to isme a 
notice reauiring the rate-payer to submit hia ohiection thereto. The mnunici- 
pality had claimed the house tax for the vear 1951-52 which ended on March 31, 
1952. though the building was assessed in the official year 1952-58, and it was, 
therefore. contended by the owner of the house that it was not competent to 
the mnnicinalitv to tax him for the year. viz. 1951-52. and this contention was 
upheld by the High Court on the gronnd that no more extensive retrosnertive 
operation to an asserrment list was intended to be given an ag to enable a 
munieinality to alter the assessment list of previous years, Thia ruling is dis- 
tinenishahle on the facts because there the ouestion of the validity or lecality 
of the municipalitv’s nowers to make the asseasment was not ditectiv in iene 
and was not canvassed, the auestion actnallv canvassed being one of Jisahility 
for the nrevious vear aceordine to a rate fixed in the next year. This decision 
is, therefore. no preredent for the nrerent rase. 

In accordance with the decision in Ankleshwar Afuntcinality: v. Chhotalal, I: 
hold that the objection on the ground that the levy was invalid and ilegal and 
beyond the competence of the Municipality cannot be raised in the objections 
under s. 65 of the District Municipal Act and that it was also not within the 
jurisdiction of the Magistrate under s. 86 of the Act to entertain and decide 
that question. It follows that it was equallv outside the jurisdiction of the 
learned Sessions Judge sitting in revision. In this view it is unnecessary to 


.1 (1955) 58 Bom. L.R. 875, a.o. [1956] A.LR. Bom, 675, 
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consider the question as to the legality or validity of the levy of the fees in 
ae in the present case. S 

the result this Revision Application is allowed, the orders of the First 
Class Magistrate, Veraval, and of the Sessions Judge, Junagadh, in revision are 
set aside and the appeal preferred by the present opponent in the Court of the 
said Magistrate is dismissed. In the circumstances there will be no order as to 
costs. 


Application allowed. 


k [INCOME-TAX REFERENCE. 


Before Mr. Justice J. C. Shah and Mr. Justice Gokhale. 


THE COMMISSIONER OF INCOME-TAX, BOMBAY NORTH, KUTCH AND 

SAURASHTRA, AHMEDABAD v. TRIKAMLAL MANEKLAL, BOMBAY.* 

Indian Income-tax Act (XI of 1922), Secs. 33(4), 66(1), 31(3), 33(1), 33(6)—Expression 
“Order” in ss. 33(4) and 66(1) whether must be an ordér finally disposing of assess- 
ment—Whether reference could be made under s. 66(1) to High Court against 
order of remand which does not finally decide question as to Habllty of assessee— 
-Appellate Tribunal whether entitled to review its decision, which had become final, 
in assessment proceedings for same year in subsequent appeal against order made 
pursuant to its earlier decision—Whether Tribunal has inherent authority to review 
“tts earlier decision, arrived at after considering merits of contention urged, in Hght 
of fresh arguments or authority. 

An order passed by the Appellate Tribunal under s. 33(4) of the Indian Income- 
tax Act, 1922, may be one confirming the order of the Appellate Assistant Commis- 
sioner or setting aside the order of the Appellate Assistant Commissioner or remand- 
ing the proceeding to the Appellate Assistant Commissioner; and against all orders 
which, so far as the Tribunal is concerned, decide questions about the rights or 
obligations of the asseasee, an application for making a reference under s. 6661) af 
the Act lles. : 

The Appellate Tribunal is not entitled once having delivered a judgment, which 
had by the operation of law become final, to review its decision in proceedings for 
assessment for the same year in a subsequent appeal filed against the order made 
pursuant to its earlier direction. -g 

Kamakshya Narain Singh v. Commr. of Inc. Tar; Commissioner of Income- 
tar, Bombay v. Sir Mohamed Yusuf and Maharaj Kumar Kamal Singh v. Commr. 
of Inc.-Tazx*, referred to. 

Where the Appellate Tribunal has considered the merits of the contention urged 
before it and has arrived at a certain decision, that decision is made final under 
s. 33 of the Indian Incame-tax Act, 1922, and the Tribunal has no inherent authority 
to review that decision in the light of fresh argument or authority. 

Baloant Ramchendra v. Secretary of State‘, referred to. 


Tre facts appear in the Judgment. 


M. P. Amin, for the petitioner. 
B. A. Palkhwala, for the respondent. 


J. C. SHAH J. The Income-tax Appellate Tribunal has referred the following 
two questions for decision to us :— i 


(1) Whether on the facts and in the circumstances of the case the question regard- 
ing allowability of the hetrest of Rs. 9,307 could be agitated by the Department before 
the Tribunal hearing the appeal after the order dated January 12, 1954? 


*Decided, October 8, 1987. Tnoome-tax 2 (18493 46 Bom. L. R. 108. 
Reference No. 39 of 1058 (with Income-tax 1954) 261. T. R. 79. ` 


3 
Reference No. 44 of 19856). 4 11008) L L R. 33 Ban. 482, s. o, 10 Bom. 
] (1947) 11 L T. R. 513, r. o. L. R. S81. 
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(2) If the answer to the first question is in the affirmative, whether on the facts 
oS eo: te cet ne ee ne eee ec 
under a. 12(2) of the Indian Income-tax Act? 

. The facts which give rise to the two questions may be briefly set out. The 
agsessee was assessed in the year 1951-62 for the accounting year Samvat 
2006 in respect of income from business in speculation, salary from Ind. Corpo- 
ration Ltd. and T. Maneklal Ltd., income from partnership business in’ the 
names of Messrs. T. Maneklal Mfg. Co. and T. Maneklal Ltd., and income from 
‘fother sources’’ such as interest, director’s, fee and net dividend. Against. 
his income from ‘‘other sources’’ the assesses claimed a deduction of Rs. 9,464 
being the interest paid on the capital of Rs. 1,80,000 borrowed for payment of 
income-tax lability. This claim of the assessee was disallowed by the Income- 
tax Officer. The assessee appealed to the Appellate Assistant Commissioner. 
The Appellate Assistant Commissioner also disallowed the claim, and the mat- 
ter was brought in appeal before the Income-tax Appellate Tribunal. It was 
eontended before the Tribunal that the deduction claimed was allowable as the 
capital borrowed even though utilised for payment of tax liability was instru- 
mental in not disturbing the protective assets, Le. capital of the frm which 
was utilised in earning income from other sources. The Tribunal accepted the 
contention of the assessee but observed that it was not in.a position to verify 
the balance-sheet dated March 31, 1951, produced before it. The Tribunal then 
proceeded to pass an order setting aside the order of the Appellate Assistant 
Commissioner and directed that Officer to take the appeal again on his file and 
to dispose it of on the merits. The Tribunal also passed a formal order allowing 
the appeal 

Pursuant to the order of remand, the Appellate Assistant Commissioner again 
took up the case on his file ond verifled the entries in the balance-sheet and 
held that the claim for deduction of Rs. 9,307 as interest paid on the ¢éapital 
borrowed was allowable. Against the order of the Appellate Assistant Com- 
missioner, the Income-tax Officer appealed to the Appellate Tribunal. Before 
the Tribunal the quantum of interest to be allowed was not contested, but it 
was “pleaded that deduction of interest claimed by the assesses could not be 
allowed under a. 12(2) of the Income-tax Act. That argument was founded 
on a decision of this Court in Bat BAurtben Lallubhai v. Commr., I. T.1 The 
Tribunal held that the question having been decided by its order dated January 
_ 12, 1954, could not be reagitated in the appeal against the order of assessment 

wherein tHe claim for interest of the assesses was allowed. The Commissioner 
of Income-tax thereafter applied to the Tribunal for making a reference to this 
Court under s. 66 of the Income-tax Act and the two questions which we have 
already set out above have been referred to this Court. 

Mr. Amin, who appears on behalf of the Commissioner, has urged three con- 
tentions: (1) that the Appellate Tribunal was in error in assuming that a 
reference could be made under s. 66(1) of the Income-tax Act to this Court 
against an order of remand which does not finally decide the question as to 
the liability of the assessee to pay tax and in holding on that erroneous as- 
sumption that the question about the allowability of interest could not be re- 
agitated; (2) that even if the order dated January 12. 1954, was an order 
within the meaning of s. 66(1) read with s. 33(4) of the Income-tax Act, when 
the proceedings reached the Appellate Tribunal in appeal against the order of 
the Appellate Assistant Commissioner allowing interest to be deducted from 
income from other sources of the assessee, the Tribunal was bound to pro- 
nounce its decision in the light of the Jaw declared by this Court and to declare 
the liability of the assessee to pay tax accordingly; and (3) that the Tribunal 
was in exercise of its inherent jurisdiction entitled to reconsider its previous 
decision and was not bound by that decision if-its earlier decision was erro- 
neous in Jaw. In our view, ¢hese contentions cannot be sustained. 

Section 66(1) of the Income-tax Act provides in so far as it is material: 


1 (1955) 57 Bom. L. R. 880. 
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“Within sixty-days df the date upon which he is served with notice of an order 
under sub-section (4) of section 83, the assesses. or the Commissioner may, by applica- 
tion in the prescribed form,...require the Appellate Tribunal to refer to the High Court 
any question of law arising out of such order,...” 

Section 83 (4): provides that: 

Shia Aopeliaie ‘Teibunal thay catiee giving Dodi parda Ge ie-apneal an oparty 

of being heard, pass such orders thereon as it thinks fit, and shall communicate any 
such orders to the amesso and to’ the Commissioner.” 
The expression used in s. 66(2) and s. 38(4) is ‘‘order’’, and there is nothing 
express or implicjt in the context which supports the submission that the order 
Passed by the Appellate Tribunal, against which an application for reference 
may be made, must be an order finally disposing of the assesament of the 
asseases. Sub-section (£) of s. 33 confers upon the appara pellate Tribunal 
power to pass such orders on the appeal filed under sub-s. (1) as the Tribunal 
thinks fit. The order may be one confirming the order of the Appellate Assist- 
ant Commissioner or setting aside the order of the Appellate Assistant Com- 
missioner or remanding the proceeding to the Appellate Assistant Commissioner ; 
and against all orders which, so far as the Tribunal is concerned, decide ques- 
tions about the rights or obligations of the assessee, an application for making 
a reference under s. 66(1) may, in our judgment, lie. roe attention has not 
been invited to any decision in support of the submission that the expression 
“order” used in sub-s. (4) of s. 88 and s. 66(1) must be an order finally 
disposing of the assessment. It may be pointed out that by s. 30 an appeal 
lies against an assessment made by the Income-tax Officer to the Appellate 
Assistant Commissioner, and s. 81 confers upon the Appellate Assistant 
Commissioner the power to make orders set out in sub-s. (3). The order 
which may: be made may inter alia be an order confirming, reducing, 
enhancing or annulling the assessment or setting aside the assessment and di- 
recting the Income-tax Officer to re-assess the assessee; and an appeal which 
lies to the Appellate Tribunal under s. 33(1) is not an appeal against an order 
of assessment by the Appellate Assistant Commissioner but against any order 
which may be passed by that authority. If for the purpose of appeal to the 
Appellate Tribunal the expression ‘‘order’’ includes all adjudications under 
s. 31(3), we fail to see why the expression ‘‘order’’ used in subs. (4) of 
B. 33 and s. 66(2) should have a connotation different from the connotation it 
has in subs. (1) of s.. 38. 

The second argument advanced by Mr. Amin also in our ‘idenient has no 
substance. By sub-s. (8) of s. 88 it is provided that ‘‘save as provided in 
section 66, orders passed by the Appellate Tribunal on appeal shall be final.’’ 
If the expression ‘‘order’’ includes an order of remand, then the order of 
remand must also m our judgment be deemed to be final and it will-not be 
open to the Appellate Tribunal to permit the correctness of the order passed at 
an earlier stage to be auestioned when the proceedings are brought again before 
it against the final order of assessment. 

Our attention was invited to certain decisions in support of the conténtion 
that the Tribunal is bound to give effect to the stated of Jaw as it prevails at the 
date when the appeal against the final order of assessment by the Appellate 
Assistant Commissioner was brought before ‘jt. In Kamakshya Narain Singh 
v.. Commr. af Inc. Taz,’ the Federal ae eld -that the Appellate Tri- 
bunal was bound to give effect to a’ Regulation’ which was enacted when 
the appeal of the agsesree was pending’ hefote ‘it and the Tribunal had to decide, 
and the Tribunal acted rightly in Te the appeal by ‘applying the provi- 
sions of the Regulation passed during th Fa fn of ‘the anveal. It appears 
that in that case the assessee who was residing in a ‘partially excluded area’ 
WAR arseased ‘on February J4; 1940, to’ income-tax for the accounting year 
1988-39. The Governor of Rihar enacted ‘Regulation I. of 1941 which declared 
inter alia that the: Indian Finanóe Act, 1940; sHobld ` ig deeined to have come 
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fit force in the area on April 6, 1940. This Regulation peesived the agent 
of the Governor-General on June 18, 1941. It was subsequently discovered 
that the Indian Finance Acts of 1988 and 1939 were not applied to- -this area 
and therefore Regulation IV of 1942 was enacted which provided inter alia 
that the Indian Finance Acts of 1938 and 1939 should be deemed to have come 
into force in this area on March 26, 1938, and March 380, 1939, respectivély. 
This Regulation received the assent of the Governor-General on June 30, 1942, 
and was expressly made retrospective. In the meanwhile the assessee had 
appealed to tne Appellate Assistant Commissioner and his appeal was dismissed 
on March 3, 1942, and he appealed to the Appellate Tribunal. The Federal 
Court on these facta decided that Regulation IV of 1942 which was enacted 
when the appeal of the asseasee was pending before the Appellate Tribunal- 
was applicable to the assessment of the assessee and the Tribunal was bound to 
decide the appeal by applying the provisions of Regulation IV of 1942. We 
are-unable to see how this case can have any application to the facts of the 
present case. That was a case in which during the pendency of an appeal & 
statute which was made expressly an ge was brought into operation’ and 
pas Appellate Tribunal was held bound to apply that statute. In the present 

e Tribunal aaa the appeal on January 12, 1954, and no application 
TE been made within sixty days from the date on which the order was 
made, by the operation of sub-s. (8) of s. 33 that order became final ahd that 
finality of the order is not liable to be challenged merely because the Tribunal 
at ea subsequent stage of the remand proceedings which are brought before it 
by way of an appeal is advised that the previous order was erronoons in law. 

In Commissioner of Income-tax, Bombay v. Sir Mohamed Yusuf! this Court 

considered the effect of s. 34 of the Income-tax Act. It was observed by 
Beaumont C.J., in delivering the principal judgment, that in order to take 
action under s. 34, there must be some information as to a fact which leads 
the Income-tax Officer to discover that income has escaped assessment or has 
been under-assessed, and Mr. Justice Chagla, (as he then was), observed that 
the word ‘‘discover’’ in s. 34 does not mean a mere change of opinion on the 
game facts or on a question of Jaw, or the mere discovery of a mistake of 
law. Evidently in this case the Tribunal is incompetent to reopen the assess- 
ment under s. 34 of the Income-tax Act. The proceedings which were pending 
in this case before the Tribunal were not proceedings under s. 34; they were 
proceedings by way of an appeal under s. 33 of the Apt, and the authority of 
the Tribunal to allow a question which had been finally decided on a previous 
occasion in favour of the same asseagee for the same assessment year was in 
issue. 
. The decision of the Patna High Court, Maharaj Kumar Kamal Singh v. 
Commr. of Inc.-Tax* merely affirmed the view that a decision of the Privy 
Council overruling a decision of the High Court is ‘‘deflnite information’’ 
within the meaning of s. 34 of the Indian Income-tax Act, 1922, before its 
amendment 1 in 1948. That decision, in our judgment, can again have no bear- 
ing in deciding the present case. - 

We are, therefore, of the view that the Tribunal was not entitled once having 
delivered a judgment, which had by the operation of law become final, to re- 
view its decision in: proceedings for assessment for the same year in a subse- 
quent appeal filed against the order made pursuant to its earlier direction. 

The other argument: that the Court has an inherent power to review its 
earlier Judgment based upon an erroneous view cannot, in our judgment, be 
countenanced, having regard to the express language used in s. 33 of the 
Tneome-tax Act. It may be that if a Court or a Tribunal decides a case before 
it on an assumption of fact and remands the proceeding to the Court of first 
instance -to decide it according to the view expressed by it, the Court or Tri- 
bunal may be entitled to ignore the previous decision if it transpires that the 
previous. decision was given on an assumption which is untrue. (See Balvant 


1 (1943) 48 Bom. L, R. 108. 2 (1954) 261.7. R. 79. 
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Ramchandra v. Secretary of State’). But in the present case the earlier deci- 
sion was not given by the Tribunal on any erroneous assumption of fact- The 
Tribunal considered the merits of the contention urged before it and arrived 
at its decision. That decision is made by law final and the Tribunal had no 
inherent authority to review that decision in the light of fresh argument or 
authority. 

In our judgment, the answer to the first question must be in the negative. 
The second question does not fall to be decided. The Commiasioner to pay 
the costs of this reference to the assegsee. 


. Solicitor for the applicant: N. K. Petigara. 
. Solicitors for the applicant: Mamlal Kher Ambalal & Co. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Mudholkar. 
SADASHIV SHANKAR DANDIGE v. THE GANDHI SEWA SAMAJ LTD.* 
Companies Act (1 of 1956), Secs. 645, 10(2)—Indian Companies Act (VU of 1913), Sec. 3 
Notification issued by local Government under z. 3 of Act of 1913 conferring juris- 
diction upon District Court—Notification in force at commencement of Act of 1956 
-Whether such notification can be deemed to be in force after commencement of 
Act of 1956. 

A notification Is merely a way or a manner of publishing an order made by an 
authority competent to make it. What s. 10(2) of the Companies Act, 1956, requires 
and what s. 3 of the Indian Companies Act, 1913, required was an order of an 
appropriate authority which was published in the Official Gazette. Therefore any 
order made under s. 3 of the Indian Companies Act, 1813, could be deemed to pave 
been continued by s. 645 of the Companies Act, 1956, provided it was in force at 
the commencement of the Act of 19356, and that too, only in so far as it could have 
been made under the Act of 1956. 


Tas facts appear in the judgment. 


A. 8. Bobde, for the applicant. 
S. W. Dhabe, for the opponents. 


MUDHOLKAR J. This order will also govern Civil Application No. 54 of 
1957. Both these applications have been made under s. 155 of the Companies 
Act (No. 1 of 1956) and the relief claimed in these applications is for the issue 
of a direction to the non-applicants to produce certain records and registers 
in the Court and require them to effect a transfer of certain shares in the 
Register of the Members of the Company. 

A preliminary objection is raised by Shri Dhabe, on behalf of the non- 
applicants to the effect that this Court has no jurisdiction to entertain these 
applications. 

Section 10 of the Companies Act, 1956, deals with the jurisdiction of Courts 
in the matter of applications made under that Act. Under el. (a) of sub-s. (1) 
of s. 10, the High Court having jurisdiction in relation to the place at which 
the registered office of the company concerned is situate shall be the Court 
having jurisdiction in regard to the matters arising under the Companies Act. 
There is, however, an exception to this. That exception is contained in gub-a. (2) 
of s. 10 of the Act. Under that sub-section, the Central Government can by 
notification empower any District Court to exercise all or any of the Jurisdiction 


1 (1908) I. L. R. 82 Bom. 432, 8.0.10 Bom. No. 3583 of 1057 (with Civil Application No, 
L. R. 581. 354 of 1957), 
*Deoided, Apri 10, 1967. Civil Application 
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conferred by this Act upon the Court, except in regard to certain matters. It is 
common ground that there is no restriction on the conferral of the power on any 
District Court with regard to matters falling under s. 155 of the Act. While 
it is admitted that no notification has so far been issued by the Central Govern- 
ment conferring jurisdiction upon the District Court at Nagpur in regard to any ~ 
of the matters arising under the Companies Act, it 18 said that by a notification 
issued on August 17, 1925, by the then Government of the Central Provinces and 
Berar, jurisdiction was conferred upon the District Court at Nagpur, in regard 
to all matters arising under the Companies Act, 1913. This notification, accord- 
ing to Shri Dhabe, still continues to be in force and that, therefore, it is the Dis- 
trict Court at Nagpur which can entertain these applications and not the High 
Court. In support of his argument the learned counsel relied upon s, 645 of the - 
Companies Act of 1958. That provision runs as follows: 
“Saving of orders, rules, etc. in force at commencement of Act— 

Nothing in this Act shall affect any order, rule, regulation, appointment, convey- 

ance, mortgage, deed, document or agreement made, fee directed, resolution passed, 
direction given, proceeding taken, instrument executed or issued, or thing done, under 
or in pursuance of any previous companies law; but any such order, rule, regulation, 
appointment, conveyance, mortgage, deed, document, agreement, fee, resolution, direct- 
ion, proceeding, Instrument or thing shall, If in force at the commencement of this 
Act, continue to be fm force, and so far as it could have been made, directed, passed, 
given, taken, executed, fasued or dome under or in pursuance of this Act, shall have 
effect as if made, directed, passed, given, taken, executed, issued or dome under or in 
pursuance of this Act.” 
According to Shri Bobde, this provision does not help the non-applicants 
inasmuch as it makes no reference to a notification. In my opinion, an omis- 
sion to make any reference to a notification does not stand in the way of the 
non-applicants. A notification is merely a way or a manner of publishing an 
order made by an authority competent to make it. What sub-s. (2) of s. 10 
requires and what the corresponding provision, that is, s. 8 of the Indian Com- 
panies Act of 1918, required was an order of an appropriate authority which 
was published in the official gazette. Therefore, any order made under s. 8 
of the Indian Companies Act of 1918, could be deemed to have been continued 
by s. 645, provided the other conditions of s. 645 were fulfilled. Section 645 
provides that an order made under the old law shall continue to be in force if 
it was in force at the commencement of the Act of 1956, and that too, only in so 
far as that order could have been made under the present Act, that is, the Act of 
1956. 

Now, whatever may have bean the position under the Act of 1918, it is clear 
that an order of the kind which the Local Government could make under a. 3 of 
the Act of 1913, could not have been made by any authority except the 
Central Government under the Act of 1956. Since that is the position, I am 
of opinion that the notification on which reliance is placed by Shri Dhabe 
cannot be deemed to be in foree after the commencement of the Companies 
Act of 1956. 

A reference was also made to s. 24 of the General Clauses Act. That 
vision is in certain respects wider than s. 645 of the Indian Companies es 
but-it is & general provision and must give way to the special provision which 
has been made in regard to the same matter by a special law, that ia, the Com- 
panies Act, 1956. In the circumstances, therefore, I overrule the preliminary 
objection and hold -that this Court alone has jurisdiction to entertain the ap- 
plications. The applications will now be heard on merits. 

It may be mentioned that an application has also been made on behalf of 
the applicant in each of these two applications, for the issue of a temporary 
injunction against the non-applicants restraining them from holding a m 
of the share-holders till the decision of these applications. Shri Dhabe states 
that no such meeting was intended to, be held till June 8 and he assures the 
Court that no meeting will now be held tall the applications are decided by 
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this Court. Accepting this assurance, I’ do not think if necessary to issue a 
temporary injunction. The applications will accordingly be heard in the 
ordinary 


courge. 
Order accordingly. 


[NAGPUR BENCH] 


Before Mr, Justice Mudholkar and Mr. Justice Tambe. 


DAMODHAR BAPUJI KAREKAR v. BOMBAY REVENUE 
TRIBUNAL, NAGPUR * i 
Madhya Pradesh Abolttion of Proprietary Rights (Estates, Mahals, Alenrated Lands) 
Act (I of 1951), Secs. 91(1), 84, 3(1)(2)t—Order made by Revenue Officer rejecting 
ex-proprietor’s epplcation made under r. 1 framed wader Act—Such order whether 
appealable under s. 84. i i 
An order made by a Revenue Officer rejecting an application of an ex-proprietor 
made under r. 1 of the rules framed under s. 91(1) of the Madhya Pradesh Abolition 
of Proprietary Rights (Estates, Mahals, Alienated Lands) Act, 1950, is appealable 
before the Bombey Revenue Tribunal under s. 84 of the Act. 
Gulab Bai v. State’ and Gulab Bai v. The Board of Revenue, MP3, referred to. 


TuE facta appear in the judgment. 


. P. N. Karekar, for the petitioner. 
W. B. Pendharkar, Special Government Pleader, for the respondent. 


MUDHOLEAB J. This order will govern Miscellaneous Petitions Nos. 542 of 
1955, 75 of 1956 and 105 of 1956. 

The common question involved in all thæe petitions under art. 226 of the 
Constitution is whether an order made by a revenue officer rejecting an appli- 
cation of an ex-proprietor made under r. 1 of the Rules for the reservation 
of land to ex-proprietors recorded aa Bir, Ohhota ghas, ete. vesting in the State, 
framed under s. 91(1) of the Madhya Pradesh Abolition of Proprietary Rights 
Act, 1950, is appealable before the Board of Revenue under s. 84 of the Madhya 
Pradesh Abolition Act. 

In Gulab Bat v. State the Madhya Pradesh Board of Revenue took the view 
that no appeal Jay to it on the ground that the rules aforementioned could not 
have been framed under s. 91(1) of. the Madhya Pradesh Abolition of Pro- 


“Decided, July 2%, 1957. Miscellancous oatdon relates, except by succession or under 
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prietary Rights Act, that they have no force of law but amount only to executive 
instructions and that, toerefore, the order made under those rules is nut appeal- 
able under s. 84 of the Act. Following this decision the Board of Revenue refus- 
ed to entertain the appeals of the petitioners in Miscellaneous Petitions Nos. 510 
of 1955 and 512 of 1955 and dismissed the appeals of the petitioners in Mis- 
cellaneous Petitions Nos. 75 of 1956 and 105 of 1956. 

It is contended before us on behalf of the petitioners, and accepted by the 
Special Government Pleader on behalf of the State of Bombay, that the view 
taken by the Madhya Pradesh Board of Revenue is erroneous. Against the de- 
cision in the aforementioned case a writ petition was preferred before the Madhya 
Pradesh High Court. That petition came up before Choudhuri J. who ree 
ferred the question as to the maintainability of an appeal before the Board of 
Revenue to a Division Bench. The decision of the Division Bench is reported in 
Gulab Bat v. The Board of Revenus, M. P.” in which it is held that the rules 
made by the State Government under s. 91(1) of the Madaya Pradesh Abolition 
of Proprietary Rights Act have the force of law and consequently the order 
made in a proceeding by the revenue officer under the rules is appealable under 
g. 84 of the Act, is also brought to our notice. 

In the decision just referred to, the view which has been taken is that the 
rules framed by the Government of Madhya Pradesh are referable to subs. (4) 
of s. 3 of the Madhya Pradesh Abolition of Proprietary Rights Act and, therefore, 
it was open to the Government to frame them under s. 91(1) of the Act. In the 
course of their judgment, the learned Chief Justice and Chaturvedi J. who con- 
situted the Bench observed (p. 185): 

“There ig no doubt that in the property which vests in the State under section 3(1) and 
section 4 of the Act, a right can only be acquired either by succession or under a grant 
or contract in writing made or entered into by or on behalf of the State. The question 
is whether the creation of occupancy rights in the Central Provinces in ex-malguzari 
land in favour of the proprietors under the impugned rules can be said to be a grant 
by the State or not. If it is a grant, then apparently rules can be made to regulate 
the eonditions under which the grant Is to come into operation.” i 
Then, the learned Judges proceeded to observe (p. 135): 

“|, Now, we take it that after the inquiry is made and the right in the grass lands is 
reserved with a patta granted to that effect, there is a grant by the Government or, at 
any rate, on behalf of the Government by the Deputy Commissioner to the ex-proprietors. 
This obviously is a purpose within sub-section (2) of section 3 of the Act, and making of 
rules is justified under s. 91(1) in view of the generality of the provision there.” 

With great respect to the learned Judges it seems to us that it is not correct 
to say that the powers to frame these rules could be traced to sub-s. (2) of a 3. 
Reading sub-ss. (1) and (2) of s. 3 of the Act together it would appear that 
the purpose of enacting sub-s. (2) was to make it clear that no right could be 
acquired in or over the land which has vested in the State except in three cir- 
cumstances; that is, by succession or under a grant or contract in writing made 
or entered into by or on behalf of the State. That is to say, the object was to 
make it clear that if a right was asserted in respect of the interest which had 
vested in the State otherwise than by succession, grant or contract it could not 
yes against the State. It was not the object, aa is indeed conceded by 

hri Niras, who appears for one of the petitioners, that the right to make specific 
provision in sub-s, (2) of the Act was to enable the Government to make a 
grant of the interest acquired by the State or to enter into a contract respect- 
ing that interest because the right to make a grant or the right to enter into 
a contract are the rights incidental to the ownership or proprietorship of the 
property and as such no provision was necessary in the Act for permitting 
their exercise. It would, therefore. not be proper to aay that the rules above 
referred to have any connection with the provisions of subs. (2) of a. 8 of the 
Act. 


1 (1057) N. L. J. 184. 
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At the same time we are clear that the rules do fall within the rule making 
power conferred by s. 91(1) of the Act on the State Government. That pro- 
vision reads thus: 


“The State Government may make rules to carry cut all or any of the purposes of 
this Act,” 
The word ‘purposes’ is a wide one. The learned Members of the Board of 
Revenue held in Gulab Bat’s case (cit sup) that since the rules are uot refer- 
able to any particular provision of the Act they could not have been mude under. 
s, 91(1). They, however, admit that they are referable to the preamble to the 
Act. But according to ‘them, rules cannot be made under the rule making 
power conferred by a statute for carrying out a ‘purpose’ of the Act which is 
‘not covered by an express provision in the Act. With all deference to the 
Members of the Board we cannot accept this limitation. It is indisputable that 
for ascertaining the purpose of the Act it is open to a Court to advert to the 
preamble to that Act. Similarly, in order to determine whether rules could 
be made under the rule making power such as that conferred by s. 91(1) of 
this Act and to ascertain what the purpose or purposes of the Act are, it is per- 
miasible to refer to the preamble. The preamble to the Act runs thus: 

“Whereas it is expedient to provide for the acquisition of the rights of proprietors 
in estates, mahals, alienated villages and alensted lands in Madhya Pradesh and to make 
provision for other matters connected therewith; 

It is hereby enacted as follows:—.. 
The words ‘‘to make provision for other iata connected therewith” are, in 
our view, sufficiently wide to embrace within their compass a matter such as 
adjustment of the rights of ex-proprietors in the matter of grazing their cattle. 
That being so, we are satisfied taat the State Government could make rules un- 
der which the petitioners had applied to the revenue officer. 

Upon this view we hold that the orders challenged by each of the petitioners 
cannot be regarded to be merely executive ordera but to be judicial orders and 
as such appealable under s. 84 of the Act to the Board of Revenue. The Board 
of Revenue has ceased to exist by reason of the re-organisation of States and 
its place has been taken by the Bombay Revenue Tribunal. Accordingly, while 
we quash the order of the Madhya Pradesh Board of Revenue in each of the 
cases, we direct the Bombay Revenue Tribunal to entertain the appeals of each 
of the petitioners and determine them on merits. We make no order as to costa. 
The outstanding amount of security deposited by the petitioner shall be refunded 
to them. 

Taxes J. I agree with my learned Brother that these petitions should be 
allowed and also in the final order proposed’ by him. 

However, with respect to him, I do not agree that the present rules framed 
under s. 91(7) of the Madhya Pradesh Abolition of Proprietary Rights Act are 
not referable to sub-a. (2) of a. 3 of the Act. No doubt it is true that ordinarily 
the right to make a grant or make a contract relating to a property goes with the 
right of ownership of that property and that right need not be specifically 
conferred by a statutory provision. But when a statute specifically says so 
and rules to give effect to those provisions are made, it cannot be said that the 
rules are merely administrative instructions or are not referable to the statute. 

Further, in my view in enacting cl. (2) of s. 8 of the Act the Legislature was 
not dealing with ordinary rights of an owner but was dealing with such grants 
and contracts which were necessary to implement the purpose of the Act. In 
the instant case, the purpose of the Act is the acquisition of the rights of pro- 
pee in estates, mahals, alienated villages and alienated lands in Madhya 

desh and making provision for other matters connected therewith. 

Thus the purpose of the Act is not merely to vest certain properties in the 
State but also to provide for matters connceted with it. And one such matter 
obviously is to secure adéquate facilities to the agriculturists to carry on their 
agricultural operation at least as before. It appears for achieving this object 
it was in Sa a of the Legislature that the State Government might he 
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required to part with certain rights in the properties acquired by'it under 
the Act. And ‘this, in my view, is what is provided for in s. 3(2) of the Act. 
The rules in question undoubtedly relate to one such matter. 
For these reasons I am in agreement with the aforesaid decision of the 
Nagpur High Court. 
Petitions alowed. 


[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Kotwal. 


THH PROVINCIAL TRANSPORT SERVICES, NAGPUR v. ASSISTANT 
LABOUR COMMISSIONER, NAGPUR.* 

Central Provinces and Berar Industrial Disputes Settlement Act (XXII of 1947), Sec. 16— 
Transport authority on enquiry finding employees guilty of misconduct—Order passed 
by authority terminating services of employees by giving each one month’s salary tn 
Heu of notica—AppHcation by respondents under s. 16 of Act alleging wrongful dis- 
missal—Whether respondents dismissed from service by way of puntshment— Juris- 
diction of Assistant Labour Commissioner to entertain application. 


An enquiry was held against the respondents who were in the service of a trans- 
port service on a charge of misconduct. The general manager of the transport 
service found the respondents guilty of misconduct, but he ordered that their services 
should be terminated by giving each of them one month’s salary in lleu of notice. 
The respondents applied to the Assistant Labour Commissianer under s. 16 of the 
Central Provinces and Berar Industrial Disputes Settlement Act, 1947 (before its 
amendment), alleging that they were wrongfully dismissed from service and that 
ethey were entitled to reinstatement. The transport authority contended that the 
Assistant Labour Commissioner had no jurisdiction to deal with the respondents’ ap- 
plication because they were not dismissed from service or discharged from service 
by way of punishment but their services were terminated by giving them one month’s 
salary in leu of notice. On the question of the applicability of s. 16 of the Act, tt 
was contended by the respondents that the operative part of the order of the trans- 
port authority was merely a camouflage and what was actually dane was to punish 
them by dismissing them from service:— 

Held, that what is really material ig not the antecedent enquiry made by the 
employer for satisfying himself whether he should continue in service an employee 
or not, but what is the actual action taken by him in pursuance of the opinion formed 
by him, and 

that as in the present case the actual order passed with respect to each of the 
employees only stated that his service had been terminated and that one month's 
salary was to be given in lieu of notice, the action taken could not be regarded as 
punitive. 

Shyam Lal v. The State of Utter Pradesh and the Union of India’ and Munictpal 
Corp. B'bay v. Labour App. Trid.* referred to. 


Tua facts appear in the judgment. 
N. L. Abhyankar and E. J. Moharir, for the petitioner. 
8. P. Oke, for respondents Nos. 2 to 4. 


' Mopworxar J. This is a petition under art. 226 of the Constitution by the 
Provincial Transport Servicea challenging the order of the Assistant Labour 
‘ Commissioner, Nagpur, dated July 19, 1957, over-ruling the petitioner’s con- 


*Dectded, August 21, 1957. Special Civil 1 955] 18. 0. R. 26 
- Application No. 216 of 1957. (1957) 59 Bam. L. R413. 
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tention that the Assistant Labour Commissioner had nọ jurisdiction to enter- 
tain the application made under s. 16 .of the Central Provinces and Berar 
Industrial Disputes Settlement Act, 1947, by respondents Nos, 2 to 4. 

The relevant facts are briefly these: Respondents Nos. 2 and 3 and Nago 
Fakira, the husband of respondent No. 4, who is now dead, were in the service 
of the Provincial Transport Services, Nagpur. An enquiry was held against 
these three persons on a charge of,misconduct. It was found by the General 
Manager that these persons were guilty of misconduct. He, however, ordered 
that their services should be terminated by giving each of them one month’s 
salary in lien of notice. Thereafter, these persons made a joint De 
tp the Assistant Labour Commissioner alleging that they were wrongfully dis- 
missed from service and that they were thua entitled to reinstatement. 
According to the petitioner, the Assistant Labour Commissioner had no juris- 
diction to deal with the application of respondents Nos. 2 and 3 and the hus- 
band of respondent No. 4 because they were not dismissed from service or 
discharged from service by way of punishment but their services had been 
terminated by giving them one month’s salary in lieu of notice. It would 
appear that the actual contention of the petitioner was that the termination of 
services of these three persons was in pursuance of a term of the contract of 
employment, though it is conceded that this has not been put in such clear 
terms in the objectidbn to the jurisdiction of the Assistant Labour Commissioner 
raised on behalf of the petitioner. We may point out that even before the 
Assistant Labour Commissioner three documents were filed which are said to 
be copies of the contracts of service entered into between the petitioner on the 
one hand and the employees concerned on the other. It may be that because the 
point was not raised in very clear terms that the Assistant Labour Commis- 
sioner did not apply his mind to it. Another point which was taken on behalf 
of the petitioner before the Assistant Labour Commissioner was that the latter 
had no jurisdiction to go into the merits of the order of the General Manager in 
which he gave his findmg that each of the threa persons was guilty of misconduct. 
According to the Assistant Labour Commissioner he could go into the merits of 
the question for ascertaining whether the action taken against the employees was 
in accordance with law or otherwise. 

It may be mentioned that tke matter arose prior to the amendment of s. 16 of 
the Central Provinces and Berar Industrial Disputes Settlement Act, 1947. 
Sub-section (2) of s. 16 which is relevant reads thus: 


“If on such reference being made, the Labour Commissioner, after such inquiry as 
may be prescribed, finds that the dismissal, discharge, removal or suspension was in con- 
travention of any of the provisions of this Act or in contravention of standing order made 
or sanctioned under this Act, he may direct that the employee be reinstated forthwith 
or by a specified date or paid such sum not exceeding five hundred ‘rupees by way of 
compensation as the Labour Commissioner may determine with due regard to the loss of 
wages...” 


It is clear from this provision that the jurisdiction of the Labour Commissioner 
to grant any of the reliefs specified in sub-s. (2) of s. 16 arises only in cases of 
dism‘ssal, discharge, removal or suspension of an employee, and then again only 
“where such dismissal etc. was (a) in contravention of any of the provisions of the 
Central Provinces and Berar Industrial Disputes Settlement Act or (b) in 
contravention of the standing orders made or sanctioned under the Act. 

It is common ground that no standing orders have yet been sanctioned in res- 
pect of the petitioner’s undertaking, and so if there was any dismissal, discharge 
or removal, the question for decision would be whether it was in contravention of 
any of the provisions of the-Act. We may point out that the provisions of the 
Act would, in this connection, mean s. 42 of the Act and Entry No. 3 in 
Schedule IT-of the Act. 

Before us it was pointed out on behalf of respondents Nos. 2 to 4 that the 

„order on the preliminary objection raised by the petitioner was passed by the 
Assistant Labour Commissioner without hearing these respondents. Shri Oke 
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states that had he been called upon to reply to the objection, he would have con- 
tended that the engagement of respondents Nos. 2 and 3 and the husband of 
respondent No. 4 was not on tue basis of any express term in the contract and 
further that the contents of the three documents, which have been filed by the 
petitioner here and of which copies had been filed before the Assistant Labour 
Commissioner, were not explained to these persons and that they were not aware 
as to the terms and conditions embodied in those documents. These are questions 
which have necessarily to be considered by the Assistant Labour Commissioner 
before coming to a decision on the question wnether the termination of the ser- 
vices of respondents Nos. 2 to 4 by the petitioner was in pursuance of an express 
term in the eontract of employment. ‘ 

Shri Oke relied before us upon a decision of a Division Bench of thig Court in 
Mumeipal Corp. Bombay v. Labour App. Trib.,' in which it was observed 
(p. 417): 

“,..Jt igs true that the form of the order terminating employment is not always decisive 

of the true nature of the order. If an order in form terminating employment is passed 
merely to camouflage an order dismissing or discharging from employment, the Labour 
Court may be entitled to come to the conclusion, having regard to the circumstances in 
which the order was passed, that the requisite formalities not having been followed the 
order was unlawful and cannot be given effect to.” 
Shri Oke points out that in the instant case the charge of misconduct had actually 
been framed against respondents Nos. 2 and 3 and the husband of respondent 
No. 4 and the General Manager of the petitioner found that that charge had been 
established. He also points out that the General Manager has observed in his 
order : 

“Tt is thus clear that the explanations are abeolutely unsatisfactory ani the employees 
are liable to be dealt with and punished for their misconduct. 

As referred to above, the police have put up criminal case against these three employees 
for theft and it is pending. The company has lost confidence in them. 

It is clear that this is a case of misconduct’ on the part of the three employees...." 
Shfi Oke says that from these observations it would be clear that the actual 
action taken was by way of punishment and therefore the termination of services 
amounts to a dismissal. Since that is so, according to the learned counsel, the 
Assistant Labour Commissioner had, indubitably jurisdiction to entertain the 
application of these persons. He admits that the operative part of the order of 
the petitioner was that the services of respondents Nos. 2 and 8 and the husband 
of respondent No. 4 be terminated by giving them one month’s salary in lien of 
notice, but according to him, this was merely a camouflage, and what was actually 
done was to punish these persons by dismissing them from service. In our 
opinion, what is really material is not the antecedent enquiry made by the 
employer for satisfying himself whether he should continue in service an employee 
or not, but what is the actual action taken by him in pursuance of the opinion 
formed by him. It has been pointed out by the Supreme Court in Shyam vV. 
The State of Uttar Pradesh and the Union of India? that where an imputation 
or charge is not in terms made a condition for the exercise of the power of com- 
pulsory retirement, the action taken cannot be regarded as punitive. In that 
ease also, it may be pointed out, a formal enquiry was held against a Government 
servant with regard to certain allegations for his compulsory retirement before 
action was takén under the Civil Services (Classification, Control and Appeal) 
Rules, he was also given a notice to show cause and thereafter action was taken 
by the Government under Note 1 to art. 465-A stating merely that he would 
be compulsorily retired from service as from a particular date. The operative 
order only stated this and nothing more. In the present case also the actual 
order passed with respect to each of the employees only states that his service 
had been terminated and thgt one month’s salary was to be given in lieu of notice. 
No doubt, the order also stated that the employee concerned was entitled to know 
the reasons for the termination of his services and that he could obtain a copy 
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of the finding regarding this if he wanted to have.that copy. This fact, however, 
would not warrant the conclusion that the action taken by the petitioner was 
merely a camouflage. 

A perusal of the documents filed by the petitioner would show that where 
punitive action is to be taken against a particular employee, the petitioner 18 
not required to give notice or one month’s salary in lieu of notice while in the 
instant case this provision was not availed of at all. If these documents are 
proved, this would be a circtimstance to show that the action taken by the peti- 
tioner was not by way of punishment but was in pursuance of an alleged term 
of the contract enabling the petitioner to terminate the services of an employee 
by giving him notice or by paying him one month’s salary in lien of notice. 

"What the Assistant Labour Commissioner has, therefore, to find out is 
whether there was a term in the contract between the petitioner on the one 
hand and each of the employees on the other by virtue of which the former 
was entitled to exercise his right of terminating the services of the employees 
after giving them one month’s notice or payingthem one month’s salary in lien 
of notice. If the Assistant Labour Commissioner finds that there was such a 
contract, then clearly the case would fall outside s. 16 of the Act and he would 
have no jurisdiction to deal with it. 

We quash the order of the Assistant Labour Commissioner and remit the 
matter to him for being dealt with according to law. We would point out to 
him that it will be necessary for him to hear respondents Nos. 2 to 4 on the 
question of jurisdiction. 

We, however, make no order as to costs in this proceeding. 

The original documents filed by the petitioner are directed to be returned. 

Order set aside. 


[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Badkas. z 


MANGILAL NARSINGDAS v. SURYABHAN RAGHO SAWADKAR.® 
Berar Regulation of Agricultural Leases Act (XXIV of 1951), Secs. 4-A, 19(2)—Lessee 
dispossessed by landlord after expiry of lease—Lessee applying under s. 19(2) for 
possession—AppHcation rejected by Sub-Divisional Officer but possession restored, 
on appeal, by Deputy Commissioner—Board of Revenue setting aside order for pos- 
session and landlord granted possession—Whether possession obtained by lessee under 
order of Deputy Commissioner constitutes possession within s. 4-A. 

Section 4-A of the Berar Regulation of Agricultural Leases Act, 1951, requires that 
the lezsee should have continued in possession of the land which he once held wnder 
a lease and wanted to hold the same as a protected lessee. The section requires 
continuous possession. 

Where a lessee who has been dispossessed by his landlord after the expiry of the 
lease, has had possession granted to him on appeal by the Deputy Commissioner as 
a result of his application under s. 19(2) of the Act, but the order of the Deputy 
Commissioner was later set aside by the Board of Revenue, such possession obtained 
by the lessee under such wrong order cannot be construed as possession contemplated 
by or within the meaning of s. 4-A of the Act. 


Tus facts appear in the judgment. 


R. EK. Manohar, for the petitioner. 
N. L. Abhyankar and L. D. Khapre, for respondent No. 1. 


Bapkas J. Respondent No. 1 Suryabhan had taken lease of surve 
No. 136, area 30 acres 1 guntha, for the year 1951-52 from the petitioner Mangi- 
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lal. Similarly, respondent No. 1 Suryabhan had also taken lease of survey 
No. 7,'area 32 acres 23 gunthas, and survey No. 10, area 81 acres 89 gunthas, 
from one Ghanashyamdas Balxisan. Survey No. 136 is situated at village 
Janephal while the other two survey numbers are situated in village Ghat Nan- 
dra. Suryabhan thus held 98 acres 62 gunthas of land under lease in the year 
1951-52. Atter the expiry of the lease Le. by March 31, 1952, the landholder 
Mangilal, the petitioner, entered into possession of his feld survey No. 188. 
Thereafter on July 8, 1952, the leasee Suryabhan, respondent No. 1, applied to 
the Sub-Divisional Officer under s. 19(2) of the Berar Regulation of Agricul- 
tural Leases Act, 1951 (XXIV of 1951), hereinafter called the-Act, for being 
placed in possesion of survey No. 136 on the ground that he had besen’ dis- 
possessed of his land by the landholder which was not in accordance with the 
provisions of the Act. Respondent No. 1 claimed to be a protected lessee 
and contended that the landholder could not so take possession on the expiry 
of the period of lease. This application was enquired into by the Sub-Divisional 
Officer, respondent No. 4, and was rejected by him by his order dated Decem- 
ber 17, 1952, on the ground that respondent No. 1 was not a protected 
lessee and as such he was not entitled to the relief under s. 19(2) of the Act. 
The Sub-Divisional Officer held that respondent No. 1 had not acquired 
the status of a protected lessee as he had held more than 50 acres of land 
under the lease during the year 1951-52 and as he had failed to give intimation 
in writing to the landholders as required by s. 4 of the Act. Respondent No. 1 
thereupon filed an appeal before the Deputy Commissioner, and the latter by 
his order dated March 9, 1953, remanded the case back to the Sub-Divisional 
Officer holding that it was not for the respondent lessee to give intimation 
about the selection of the land which he preferred to hold as a protected leasse 
‘and that the matter should have been enquired into and selection should have 
been made by the revenue officer concerned. The petitioner-landholder appeal- 
ed against the order of tae Deputy Commissioner to the Board of Revenue. The 
Board of Revenue by its order dated December 17, 1953, held that res- 
pondent No. 1 had not acquired the status of a protected lessee because of 
nén-compliance with s. 4 of the Act, and confirmed the order of the Sub-Divi- 
sional Officer dated December 17, 1952. However, during the pendency of 
the appeal before the Board of Revenue, the Sub-Divisional Officer held: an en- 
quiry as per order of remand passed by the Deputy Commissioner and selected 
survey No. 136 belonging to the ‘petitioner as the land of which respondent 
No. 1 was declared to have obtained the status of a protected leasee. The Sub- 
Divisional Officer also placed respondent No. 1 in posseasion of survey 
No. 186 on April 19, 1958. Im fact, as held by the order passed by the Board 
of Revenue confirming the order of the Sub-Divisional Officer dated December 
17, 1952, the application of respondent No. 1 under s. 19(2) of the Act 
was rejected and the petitioner was held, in effect, as entitled to retain posses- 
sion of survey No. 186 inasmuch as respondent No. 1 had not obtained the 
status of a protected lessee in respect of survey No. 1388. 

After the order of the Board of Revenue, dated December 17, 1953, the lessee 
again made an application to the Sub-Divisional Officer on December 19, 1953, 
‘intimating that he was selecting survey No. 186 as the land of which he should 
be declared a protected lessee. Respondent No. 1 also served a copy of 
this intimation to the petitioner who replied that respondent No. 1 had no 
right of selection at that stage and that he could not be declared as a protected 
lessee of survey No. 1886. 

The petitioner applied to the revenue officer concerned for restitution of the 
possession of survey No. 136 of which posseesion was delivered to respond- 
ent No. 1 by the Sub-Divisional Officer in pursuance of the remand order of 
the Deputy Commissioner. As a result of the order of the Board of Revenue 
the petitioner was entitled,to claim restitution as the order of the Deputy Com- 
missioner was set aside in appeal and respondent No. 1 had obtained pos- 
session by virtue.of such order which no more existed. Respondent No. 1, 
however, applied to the Sub-Divisional Officer for stay of delivery of possession 
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of. the fleld ta the’ petitioner until the “proceedings. which -were started in 
suance of his second selection were finally. decided. The Sub-Divisional 

stayed delivery of possession of the field to the petitioner and passed an aie 
allowing respondent No. 1 to make the selection, and on such selection being 
made declared him to be a protected lessee and as a person entitled to protect- 
ion under the Act. The petitioner filed an appeal to the Deputy Commissioner 
which was rejected. The petitioner thereupon filed an appeal to the Board 
of Revenue against the order of the Deputy Commissioner, and this appeal was 
also rejected. The petitioner has now come up before this Court under art. 226 
of the Constitution praying -for q the order of the Sub-Divisional 
Officer passed in proceedings started on the application of respondent No. 1 
by which he was allowed to make a second selection, and the orders of the 
Deputy Commissioner and the Board of Revenue by which the order of the 
Sub-Divisional Officer was confirmed. 

The petitioner’s contention- is that Suryabhan, the lessee, had not obtamed 
the status of a protected leasee any time under the Act. According to the 
petitioner, whenever a lessee is holding more than 50 acres of land under lease, 
he cannot be declared a protected leasee unless he selects so much of the land as 
would make the total area to be held by him as a protected lessee equal to 50 
acres and gives an intimation in writing to the Jandholder or landholders as 
the case may be and to the revenue officer, and it is only on such intimation 
being given that the lessee can be declared a protected lessee. It is further 
contended that such intimation has to be given not less than two months 
before the commencement of the agricultural year next following ie. in the 
instant case such intimation should have been given two months before April 
1, 1962. Admittedly in this case no such intimation was ever given by 
respondent No. 1, and in the absence of compliance with s. 4 of the Act, 
_ respondent No. 1 could not become a protected lessee. The Sub-Divisional 
Officer and the Deputy Commissioner had -granted the prayer of respondent 
No. 1 holding that such intimation could be given any time, and the fact that 
he had not given intimation two months before the expiry of the period, of 
lease did not come in his way. The total area of the land held by respondent 
No. 1 undoubtedly was 98 acres 63 gunthas out of which 80 acres 1 guntha 
belonged to the petitioner and the rest was held by Ghanashyamdas Balkisan . 
of Ghat Nandra. The Board of Revenue, however, while confirming the orders 
of the Sub-Divisional Officer and the Deputy Commissioner, took help of the 
Berar Regulation of Agricultural Leases (Amendment) Act, 1958 (XXII of 
1958), hereinafter called the Amending Act. It will be useful to reproduce 
the relevant provisions of the main Act and the Amending Act. Sub-section (3) 
of a, 4 of the Act No. XXIV of 1951 provides: 

“Such intimation shell contain a full description of the land selected by the lessee and 

shall be given not less than two months before the commencement of the agricultural 
year next following.” 
The Amending Act No. XXIT of 1958 came into fores on December 28, 1953, 
when it was published in the Garette. It was assented to on December 28, 
a by the ident. Section 4-A introduced by the Amending Act pro- 
vides: l : 

E E EE E E OL VEE NAE EIEEE IE EATE 
quence af his failure to give intimation regarding the land selected by him in accordance 
with the provisions of section 4, has failed to acquire rights of a protected lessee in such 
lahd shall, if he is in possession of such lend on the Ist day of August 1958 and gives 
intimation as required by section 4 before the Ist day of February 1954, be deemed to be 
a protected leasee of the land described in the intimation with effect fram the date on 
which but for such failure he would have acquired the rights of a protected lessee, any 
decree or order of the Civil Court to the contrary notwithgtanding.” (Italics are ours). 

. The first important fact which was not observed by the Board of Revenue 
is that resoondent No. 1 gave intimation about the second selection on 
Pocamber: 19,1963, when.the -Amending Act had not’ comè: into foree... On 


78 THE BOMBAY LAW REPORTER. [voL. LX. 
reading s. 4-A introduced by the Amending Act, one finds that this new pro- 
Vision made it possible for a lessee to acquire a right of a protected lessee by 
giving an intimation ag required by & 4 before February 1, 1954, provided 
he was in possession of such land on the first day of August, 1953. 

. Respondent No. 1, when he applied on December 19, 1958, for making 
selection of survey No. 186, could not be said to be acting under the provisions 
of the new enactment which had not then come into foree. However, the Board 
of Revenue regarded this intimation as being given under s. 4-A introduced 
by the Amending Act. The Board of Revenue, however, held that respond- 
ent No..1 had at least given intimation as required by s. 4-A. Regarding the 
objection in respect of absence of possession with the lessee, the Board of 
Revenue observed that s. 4-A nowhere lays down that the possession of the 
person claiming a protected status should be continuous as in the case of the 
person claiming the benefit of s. 3(5) of the Act. The Board of Revenue has 
overlooked the contention that respondent No. 1, the lessee, had not given 
intimation to both the landholders from whom he had taken the lease of the 
_ land during the year 1961-52. 

The question before us is whether the order of the Board of Revenue confirm- 
mg the orders of the subordinate revenue officers and declaring respondent 
No. 1 as being entitled to the status of a protected lessee should be quashed. 

It is obvious that the second intimation given by the lessee, that is respond- 
ent No. 1, was not under s. 4A introduced by the Amending Act, as at that 
time this Act had not come into force. Even if we treat the second intimation 
as having been given under the amended s. 4A, even then it has to be consi- 
dered whether the requirements of s. 4-A, were complied with. The paramount 
requirement for giving second intimation under ss. 4 and 4-A is that the leases 
should be in possession of the land which he selects on August 1, 1958, and that 
the legzee should have given intimation before February 1, 1954. The petitioner - 
contended that respondent No. 1 could not avail of the benefit of s. 4A for the 
reasons that he failed to give intimation to both the landholders and that the 
leagee was not in possession of the land selected on August 1, 1953. He further 
contended that the possession obtained by respondent No. 1 by virtue of the 
order of the Deputy Commissioner dated March 9, 1953, could not be considered 
or availed of for purposes of s. 4-A as the order of the Deputy Commissioner 
was later set aside by the Board of Revenue and the possession obtained under 
such wrong order could not be construed as possession contemplated by or within 
the méaning of s. 4A. | 

We agree with the second of these contentions of the. petitioner and hold 
that s. 4A required that the leasee should have been in possession of the 
land which he selected under s. 4-A_ on August 1, 1953, and should have 
given intimation under the said section. Admittedly respondent No. 1 had 
lost possession of the survey number in auestion and on that account he had 
applied under s. 19(2) of the Act for being placed in possession alleging that 
he bad the etatus of a protected lessee. The Board of Revenue by its order 
dated December 17, 1953, had held that the lessee, respondent No. 1, was not 
entitled to'he placed in possession under a. 19(2) of the Act. This order of the 
Board of Revenue even now stands good and has not been set aside by any 
comvetent authority. The controversy between the parties was ‘finally con- 
cluded by this order of the Board of Revenue which had the effect of ‘declaring 
the possession of the petitioner landlord as good and valid against respondent 
No. 1, and respondent No. 1 eould not claim back possession from him 
under the provisions of the Act. The Deputy Commiss'oner by his order dated 
March 9, 1958, remanded the case and the lessee obtained possession in pur- 
suance of the wrong order. The' petitioner was entitled to the restitution of 
pos?ession as the order of the Denutvy Cammirsioner was set aside bv the Board 
of Revenue.’ As observed’in Mulla’s Civil Procedure Code, 12th edn., at 
page 451: 

“The principle of the doctrine of restitution is that on the reversal of a decree in appeal 
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the law imposes an obligation on the party to the suit who received the benefit of the 
erroneous decree io make restitution to the other party for what he has lost. It arises 
automatically on the reversal or modification and necessarily carries with it the right to 
restitution of all that has been done under the erroneous decree; and the Court in making 
restitution is bound to restore the parties, so far as they can be restored, to the same posi- 
tion they were in at the time when the Court by its erroneous action had displaced them 
from it.” 
The Board of Revenue and the subordinate authorities were not justified in 
law in constrning the possession of reapondent No. 1 which he had obtained 
under the wrong order of the Deputy Commissioner as the possession contem- 
pleted by s. 4A. During this period ie. from April 19, 1953, to December 
17, 19538, it was only a possession granted to him provisionally pending the final 
decision in the proceedings by the final revenue authority and was subject to 
the order which would be finally passed in those proceedings. Section 4-A 
does not contemplate possession of this kind for entitling a lessee to give inti- 
mation under this amended provision introduced by the Amending Act. This 
section requires that the lessee should have continued in possession of the land 
which he once held under a lease and wanted to hold the same as a protected 
lessee. It thus requires continuous possession. On behalf of repondent No. 1 
it was contended that the petitioner-landlord had dispossessed him and, 
therefore, he had lost the land and, therefore, it should be held that he continued 
to be in possession of the land even though, as a fact, he was not in such pos- 
session. It is difficult to accept this contention for the reason that after the 
expiry of the lease it was obligatory on the lessee to put his landlord in posses- 
sion of the land. Here the landlord had actually entered on the land after 
the expiry of such lease. If the landlord enters and takes possession of such 
land peacefully, there can be no objection to such entry and the possession can- 
not be termed wrongful or unlawfnl. The lessee had not given intimation two 
months prior to the expiry of the lease ag required by s. 4 of the Act, and, 
therefore, he was not a protected lessee. The landlord was, therefore, entitled 
to enter on the land as the lease had expired. Reliance was placed by Shri 
Abhyankar for respondent No. 1 on s. 5 of the Act and it was contended 
that as the lessee had not surrendered the lease by executing a registered docu- 
ment, the landlord’s entry at the termination of the lease was not lawful. That 
provision, however, applies only to a protected lessee. As respondent No. 1 
had not made his election by the date of the termination of the lease, he was 
not and cannot be regarded to be a protected lessee at all 

The Board of Revenue and the subordinate revenue authorities have com- 
mitted a patent error of law in applying s. 4A to the facts of the case and 
holding that respondent No. 1 had obtained the status of a protected lessee. 
The rights obtained by the petitioner landlord by virtue of the decision of 
the Board of Revenue in Revenue Appeal No. 48/51-B of 1953, dated Decem- 
ber 17, 1953, cannot be unsettled. For these reasons, the orders complained 
against deserve to be quashed as being patently erroneous in law. 

We, therefore, quash the orders passed by respondents Nos. 2 to 4 as prayed 
for in the application. Costs of the petition shall be borne by respondent No. 1. 


Orders set aside. 
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Before Mr. Justice Miabhoy. 


BHAVRAO GANPATHRAO v. BHIMRAO TUKARAMJL* 


Criminal Procedure Code (Act V of 1898), Sec. 145—Magistrate taking cognizance under 
s. 145(1) and starting proceedings thereunder—Complatnant absent on day fired by 
Magistrate for parties to attend Court-—-Whether Magistrate competent to dismiss 
complaint and terminate proceedings on ground of non-attendance of complainant. 

A Magistrate taking cognizance under s. 145(1) of the Criminal Procedure Code, 
1898, and starting proceedings thereunder, is not competent to dismiss the complaint 
A D ea ae pee ee Derenin or fha epee OF Me Complainant to atend 
Court on the day fired by the Magistrate under the section. 

So ig amun drdar under a 148/5) of tha Coda ty aot made by emia 
it is the duty of the magistrate not to terminate the proceedings but to proceed 
further under s. 145(4) of the Code. 

Babu v. Shyam Singh’, agreed with. 


Ons Bhavrao lodged information under s. 145 of the Criminal Procedure 
Code, 1898, in the Court of the First Class Magistrate at Basmath Nagar. 
stating that a dispute likely to cause a breach of peace existed between him and 
one Bhimrao and others. The magistrate, after recording the statement of 
Bhavrao and calling for the police record, registered the case and ordered the 
parties to submit their written statements after being satisfied that there was 
apprehension of a breach of peace. The parties filed their written statement. 
When the case came on for hearing, Bhavrao was absent and the magistrate 
passed the following order :— 


“The complaint is dismissed for default of appearance.. 


Bhavrao preferred a revision application to the Sai Judge, Parbhani, 
contending that the magistrate having taken cognizance under s. 145(1) of 
thes Code and having started proceedings thereunder, was not competent to 
digmis the complaint and terminate the proceedings because of his absence. 
The Sessions Judge accepted the contention of Bhavrao and made a reference 
to the High Court under s. 488 of the Code, observing in his judgment, as 
follows: — 

the earned Ainai vark teate bad snp power We da ess He should 
have elier aanmonsd thè wines khrsdi and sbonld nave deciied’ as to who: was 
in posseesion of the disputed land within two months or would have acted under s. 145(5). 
In Kamint Kumar v. Bhim Kanta, [1953] AIR. Assam 198, it is held that after enter- 
taining the proceedings under s. 145 and calling for the written statement even if one 
of the parties fails to produce evidence, the Magistrate can act under s. 145/4) and come 
to a decision one way or other. The law does not provide for dismissal of the proceed- 
inga on the ground that one of the parties is absent. In Rajdeo Singh v. Emperor, [1948] 
AIR. AIL 425, tt is held that when once the Magistrate is satisfled as to the existence 
of a dispute likely to cause a breach of the peace and passes an order under s. 145(1) 
all the contending parties, Including the complainant under s. 145 thereafter are in the 
position of the opposite parties. It is, therefore, that there is no provision in the Code / 
for a complaint under s. 145 to be dismissed for default of appearance of the complainant 
after the Magistrate has issued an order under s. 145(1). The only mode of cancella- 
tion of an order under s. 145(1) before the matter ts finally disposed of on merite is 
that provided in s. 145(5). The order. dismissing the complaint under s. 145 for default 
of appearance of the complainant is without furladiction when the Magistrate does not 
act under s. 145(5). The order is wrong.” 


Trap reference was heard. 


*Deided. November 7, 1957. Criminal agatnat tho order passed by D. B. Tadwalkar, 
Reference No. 110 of 1957, made by Ral Mrm«iff Magistrate, Basmath-Nagar, in Case 
Suraichand, Disteich and Seasons Judge, 145/85 of 1055. 

Parbhani, in Revision Petition No. 283/6/56, 1 [1950] AIL 848, 
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Y. y. Chandrachud, “Assistant Government emai for the State a 
No appearance for both the parties. l 


Musnoy J. E EE E E E Beoesines 
Code made by the learned Sessions Judge, Parbhani; recommending that the 
order, dated February 27, 1956, passed by the learned Munsiff Magistrate, Bas- 
math-nagar, dismissing a complaint under a. 145 of the Criminal Procedure 
Code, made by the complainant Bhavrao Ganpathrao, should be reversed. 

The facts are as follows: The aforesaid Bhavrao Ganpathrao appeared 
before the learned Munsiff Magistrate, Basmath-nagar, and lodged informa, 
tion under s. 145 of the Criminal Procedure Code stating that a dispute likely ` 
to cause a breach of the peace existed between him and the opposite side. Act- 
ing on the aforesaid information, the learned Magistrate came to the conelu- 
gion that there was such a dispute which was likely to cause a breach of the 
peace. Therefore, the learned Magistrate made an order under s. 145(1) of 
the Criminal Procedure Code stating that he was so satisfied and required the 
parties concerned in the dispute to attend his Court on a certain date. On 
that date,.the complainant Bhavrao Ganpathrao was not present. The oppo- 
site side was present., The learned Magistrate, however, thought that he was 
competent to dismiss the proceedings because of the absence of the complainant 
Ganpathrao. Accordingly, he passed the impugned order. The complainant 
Ganpathrao then preferred a revision application to the learned Session Judge, 
Parbhani, The main contention which was urged by him was that the learned 
Magistrate, having taken cognizance under g. 145(1) of the Criminal Procedure 
Code and having started proceedings thereunder, was not competent to dis- 
miss the complaint and to terminate the proceedings because of the absence 
of the complainant. The learned Sessions Judge accepted the aforesaid con- 
tention and has accordingly made the reference under s. 438 of the Criminal 
Procedure Code. 

In my opinion, the submission. made by the complainant is right. In sa 
baving regard. to the provisions contained in g. 145(1) of the Criminal Pro- 
cedure Code. it is erroneous to desicnate the informant as a complaifant. 
When an information is laid before a Magistrate under s. 145(1), the informant 
does not make a complaint of any offence. All that he does is that he brings 
mformation to the notice of the Magistrate stating that there was an appre- 
hension of a breach of peace. At that stage, the learned Magistrate has to 
apply bis mind and decide whether, in fact, there was a reasonable apprehen- 
sion of breach of peace or not. Once the learned Magistrate comes to that 
conclusion, then, further proceedings which he starts are not proceedings in 
the interest of any private party. The proceedings are started by him in the 
interest of public peace, and, therefore, so long as the apprehension of the breach 
of public peace subsists, it is the duty of the learned Magistrate to continue 
the proceedings and pass some suitable order which will prevent the breach 
of the neace. Therefore. the mere fact that, after the preliminary order under 
a. 145(2) of the Criminal Procedure Code is passed, the complainant is absent, 
does not mean that the proceedings should automatically terminate. Having 
regard to the formation of the opinion by the learned Magistrate that an 
apprehension of breach of peace subsisted, so long as an order under sub-s. (5) 
of s. 145 of the Criminal Procedure Code is not made by the learned Mag'strate, 
it is the duty of the Magistrate not to terminate the proceedings but to proceed 
further under subs. (€) of s. 145. That sub-section is in mandatory terms. 
That sub-section follows sub-ss. (1), (2) and (3). Under sub-s. (2), the 
learned Magirtrate has to pass.a‘preliminary order. By that order, the learned 
Magistrate calls upon the parties concerned to put in their written statements 
concerning their.respective claims as regards the fact of actual possession of the 
subject-matter in dispute, and, further, requires thèm to put in such documents 
or to adduce the evidence of such persons as they may choose to rely upon in 
support of their claims. Thereafter, sub-s. (4) states that 
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” “the learned Magistrate shall., .peruse the statements, documents and affidavits, if 
any, so put in, hear the parties and conclude the inquiry.” 
Therefore, sub-s. (4) does not leave any doubt that, after the p reliminary 
order has been passed by the learned Magistrate, it is the duty of the learned 
Magistrate to peruse the documents and to conclude the KUT It ig true 
that, if the provisions of sub-s. (5) of s. 145 of the Criminal Procedure Code 
apply, then, the preliminary order can be cancelled, but it is important in this 
connection to note that the preliminary order can be cancelled only under one 
circumstance and one circumstance alone, that circumstance being that one of 
_ the parties to the proceedings appears before the learned Magistrate and 
satisfies him that no such dispute as aforesaid existed or had existed. There- 
fore, in my opinion, the learned Magistrate was wrong in terminating the pré- 
which he had started under sub-s. (1) of s. 145. In fact, what the 
‘learned Magistrate has done in the present case is that he has treated the 
informant Bhavrao Ganpathrao as the complainant. As already stated by 
me, Bhavrao Ganpathrao was not a complainant, nor was he interested in the 
information which he gave, except to the extent that he became the medium 
for bringing it to the notice of the learned Magistrate that there was a likelihood 
of breach of peace. Once the learned Magistrate came to the conclusion that 
there was an apprehension of breach of peace, unless and until he was satiafled 
that no such apprehension reasonably existed, it was neceasary for him to take 
all proceedings under sub-s. (4) and to pass suitable order, so that one or the 
other party may be prevented from committing a breach of the peace. 

The aforesaid view which I have taken is supported by authority. I need 
only cite one authority on the subject. It is Babu v. Shyam Singh.’ The 
relevant observations are to be found at pages 546 and 547. With great reapect, 
I agree with the reasoning which has been given by the learned Judges of the 
Allahabad High Court in the aforesaid case. 

For the aforesaid reasons, I accept the reference. I set aside the order of the 
learned Munsiff Magistrate. I order that further -proceedings shall be started 
pursuant to the preliminary order passed by the learned Magistrate under 
sub-s. (1) of s. 145 of the Criminal Procedure Code. Rule is made absolute. 


Reference accepted. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice J. C. Shah and Mr. Justice Kotval 


RAMCHANDRA SITARAM MARATHE v. SAKHARAM MAHADU.*® 

Hindu Succession Act (XXX of 1956), Secs. 14, 4—Hindu Widow's Re-marriage Act (XV 
of 1856), Sec. 2—Estate of limited owner determined before commencement of Act 
of 1956 or conveyed to alenees by Umited owner before that date—Whether such 
estate enlarged by operation of s. 14 of Act of 1956—AppHcabilty of s. 14—Section 
14 whether modifies rules relating to inheritence or extinguishes reversionary rights 
of heirs of last full owner. 

Bacar Liot dhe Windia. Succesen ice DA apia tov nora r nossa teva 
Hindu female when the Act commences, or thereafter. If before the commence- 
ment of the Act the property is transferred, it is not In law possessed by her and 
s. 14 will have no application to that property. There is nothing in s. 14 of the Act 
which revives the estate of a limited owner determined before the commencement 
af the Act by death, actual or civil. Section 14 in terms purports to enlarge the 


1 [1950] AN. 543.- in Civil Appeal No. | 68-A of 1951, reversing 

- “Decided, July 24, 1987. Second Appeal No. the decree pesesed by H. Tha, Inb Civil 
"178 of 1959, against the decision of P. B. Bathe, Judae Clas I, ab Akola, in Civil Bait No. 120- 
Second Additional District Judge at Akola, - A of 1949, 
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estate in property possessed by a Hindu female and enables the female to hold the 
property as a full owner; it does not purport to enlarge an estate determined before 
the commencement of the Act, or to enlarge the estate conveyed to allenees by the 
limited owner before that date. 

By the retrospective operation given to s. 14(1) of the Hindu Succession Act, 1956, 
the limited estate of a Hindu female is enlarged, but only In property possessed by 
her at the date when the Act commences, and that section does not modify the rules 
relatmg to inheritance, nor does it extinguish the reversionary rights of heirs of 
the last full owner, when the estate of the limited owner is not enlarged. There is 
nothing In the Act which extinguishes rights vested in interest in a person before 

» the date on which the Act commenced. 
Dhirajkunwar v. Lakhansingh’ and R. A. Missir v. Raghunath" referred to. 


Tus facts appear in the Judgment. 


D. T. Mangalmurts, for the appellants. 
W. B. Péndharkar, for respondent No. 1. 


J. C. SHAH J. This second appeal raises a cuestion as to the true inter- 
pretation of s. 14 of the Hindu Succession Act, 1956 (Act XXX of 1956). The 
following genealogy may usefully be referred to for understanding the nature 
of the dispute betwean the parties: 


Mahadu 
E Sakharam Ganpat 
[ (pHt. 1) | 
Motiram Ramkriabna Sampat Tulsa 
(pl. 2) (plff. 3) =Thunki 


| 
Laxman 


Sampat died on February 10, 1944, leaving him surviving his wife Thunki, his 
son Laxman and a sister Tulsa. Laxman died on December 8, 1944, and the 
property of Sampat then devolved upon Thunki. On December 23, 1944 Thunki 
executed a deed of gift whereby the property in dispute in this litigation was 
gifted to Tulsa. On June 8, 1945, Thunki contracted remarriage. The 
plaintiffs who are the uncle and paternal cousins of Sampat filed Civil Suit 
No. 120-A of 1949 in the Court of the First Civil Judge, Class IL Akola, 
against Tulsa and defendants Nos. 1, 2 and 3 who are transferees from her, 
by deeds dated March 2, 1945 and March 3, 1945, for a decree for possession 
of the property gifted to her by Thunki. It was the plaintiffs’ case that the 
property in suit belonged to Laxman and on his death the property devolved 
upon Thunki who took a limited estate of a Hindu widow, and on Thunki’s 
remarriage the snit property devolved upon the plaintiffs by inheritance, and 
the defendants, Tulsa and the alienees from her, could not resist their claim 
for possession. The trial Court dismissed the plaintiffs’ suit. He held that 
on the death of Sampat a half share in the property devolved unon Thunki 
and the remaining half upon Laxman, and that the property which Thunki 
inberited from, Laxman was not divested by her remarriage. The learned 
Judge observed that Thunki did not cease to be the mother of Laxman, being 
related by blood, and the transfer of her life interest under the deed of gift 
held good during her lifetime, and that only after the death of Thunki the 
property weuld devolve upon the heirs of Laxman living at her death. He, 
therefore, held that it was not necessary to consider the question whether the 
plaintiffs were at the date of the suit the next reversioners to the estate of 
Laxman.. Aga'nst that deeree an anpeal was preferred to the District Court 
at Akola. The learned Additional District Judge observed that the trial Judge 
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made out a new case for the defendants which was not pleaded by them. 
According to him, the plaintiffs had pleaded and the defendants had accepted 
that the suit property belonged exclusively to Laxman and on his death it had 
devolved upon Thunki, and the learned Judge made out a case that half the 
property devolved upon Thunki and the remaining half had devolved upon 
Laxman. He then held that by her remarriage Thunki’s interest in the pro- 
perty inherited from Laxman was forfeited and the plaintiffs as the heirs and 
next reversioners to the estate of Laxman could claim the property from the 
alienees of Thunki, and on that view he passed a decree for possession of the 
property in suit in favour of plaintiff No. 1 and dismissed the claim of plaintiffs 
Nos, 2 and'8 who were one degree more remote in relation to plaintiff No. F. 
Against the decree, defendants Nos. 1, 3 and 4 have appealed to this Court. ' 

It is contended by Mr. Mangalmurti, who appears on behalf of the appel- 
lants, that the faced Additional District Judge was in error in holding that 
the estate of Thunki was, on remarriage, forfeited. This question is concluded 
by a Full Bench decision of the Bombay High Court in Vithu v. Govinda.! 
In that case, it was held that under s. 2 of the Widow Remarriage Act (XV 
of 1856), a Hindu widow belonging to a caste in which remarriage had been 
always allowed, who had inherited property from her son, forfeited by re- 
marriage her interest in such property and it devolved upon the next heir of 
the son. Mr. Mangalmurti contended that this decision was inconsistent with 
another Full Bench decision of the Bombay High Court in Bosappa v. 
Rayava.* In that case, it was held that a remarried Hindu widow was entitled 
after remarriage to succeed to the property left by her son by her first hus- 
band. At first sight, it may appear somewhat incongruous that when a Hindu 
widow inherits property from her son and remarries, her interest in the pro- 
perty already inherited is forfeited; but when a Hindu widow remarries, her 
right to suceeed to the property of her son by her first marriage is not forfeited. 
But it cannot be said that the principle of the two judgments is inconsistent; 
and, in our judgment, the decision in Vithu v. Govinda. directly applies to 
the facts of this cass and must be accepted as binding. Thunki’s interest was, 
therefore, forfeited by her remarriage and the interest which the alienees from 
her derived was determined, and the plaintiffs were entitled to claim a decree 
for possession of the property. 

Mr. Mangalmurti then sought to rely upon s. 14 of the Hindu Succession 
Act, 1956. That section, by the first clause provides: 


“Any property posseased by a female Hindu, whether acquired before or after the 
commencement of this Act shall be held by her as full owner thereof and not as a limited 
owner.” 

Mr. Mangalmurti contended that the word ‘‘posseased’’ used in s. 14 meant ‘‘in- 
herited’’ or ‘‘obtained’’. Counsel submitted that if property had devolved by 
inheritance or otherwise upon a Hindu female before the commencement of the 
Hindu Succession Act, her interest therein, if limited, springs on application 
of the Act into an absolute interest retrospectively, i.e., since the date of acqui- 
sition of the interest; and the reversioners have no right to take the property 
even if the erstwhile limited interest is determined before the commencement 
of the Act. We are unable to accept that contention. The Legislature appears 
advisedly to have used the expression ‘‘possessed’’ as qualifying the property 
of a Hindu female and we will not be justified, having regard to the context, 
in substituting the word ‘‘possegssed’’ by ‘‘inherited’’ or ‘‘succeedod to” or 
‘‘obtained’’. Indisputably the Act has a limited retrosnective operation. On 
the commencement of the Act property possessed by a Hindu female is by the 
operation of the Act to be regarded as of her absolute ownership even if her title in 
its inception was restricted. But s. 14 applies to property possessed by a Hindu 
femele when the Act commences, or thereafter. If before the commencement of 
the Act the property is transferred, it is not in law possessed by her and s. 14 will 


1 (1896) L L. R. 22 Bom. 821, yx. L. B. 779, r.p. 
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have no application to that property. That is clear from the use of the expres- 
sion ‘‘ghall be held by her as full owner.’’ In any event, there is nothing 
in s. 14 wuich revives the estate of a limited owner determined before the com- 
mencement of the Act by death, actual or civil. Section 14 in terms purports 
to enlarge the estate in pruperty possessed by a Hindu female and enables the 
female to hold the property as a full owner; it does not purport to enlarge an 
estato determined before tue commencement of the Act, or to enlarge the estate 
conveyed to alienees by the limited owner before that date. 

It was submitted that s. 4 of the Act gave to the provisions of the Hindu 
Succession Act an overriding effect. Sub-section (1) of s. 4 provides: 

“Save as otherwise expressly provided in this Act, 

(a) any text, rule or interpretation of Hindu law or any custom or usage as part 
of that law in force immediately before the commencement of this Act shall cease to 
have effect with respect to any matter for which provision is made in this Act; 

(b) any other law in force immediately before the commencement of this Act 

shall cease to apply to Hindus in sọ far as ft is inconsistent with any of the provisions 
contained in this Act.” 
It was urged that by this section all rules of Hindu law relating to estates held 
by Hindu females in operation prior to the date of the Act were abrogated. 
But s. 4 merely enacts that if there be conflict between the provisions of the 
Act and any text, rule or interpretation of Hindu law or any custom or usage 
as part of that law in force immediately before the commencement of the Act, on 
any matter for which provision is made in the Act, the text, rule or interpreta- 
tion, or any custom or usage, will be deemed to be superseded by the provisions 
of the Act. Similarly, laws in force immediately before the commencement 
of the Act which are inconaistent with the provisions of the Hindu Succession 
Act stand pro tanio repealed. But the text, rule or interpretation of Hindu 
law stands superseded only qua any matter on which provision is made in the 
Act; and s. 14(1) makes no provision concerning property not possessed by a 
Hindu female. 

It was also urged that the law which had the effect of forfeiting the interest 
of a widow remarrying, viz. the Hindu Widow Remarriage Act XV of 1856, 
was repealed by s. 4(1)(b) of the Hindu Succession Act. The repeal is, how- 
ever, only to the extent of repugnancy with the latter Act. By s. 2 of Act XV 
of 1856, the right of a Hindu widow in her husband’s property ceases on 
remarriage, and that provision qua property possessed by a Hindu widow may 
stand repealed after the enactment of the Hindu Succession Act, 1956. But 
Thunki remarried In 1945 and under the rule of Hindu lew and Act XV of 
1856 her interest in her husband’s property stood determined; and there is 
nothing in the Hindu Succession Act which revives an interest already deter- 
mined. Possession of property by a Hindu female at the date when the Act 
comes into operation or thereafter is in terms made a postulate to the enlarge- 
ment of her estate; if the property is not possessed by the Hindu female, s. 14(1) 
of the Act has no application. 

Mr. Mangalmurti in support of his contention relied upon two decisions, one 
of the Madhya Pradesh High Court reported in Dhtrajkunwar v. Lakhan- 
singh,’ and the other of the Patna High Court reported in RB. A. Missir 
v. Raghunath.* In DhAiraskunwar v. Lakhansingh, it was observed that 
by the scheme of the Hindu Succession Act the reversionary rights which 
were recognised by the Hindu law stood abrogated, and that since the 
widow’s estate was abolished by the Hindu Succession Act, it necessarily 
followed that the right of a reversioner, which was a mere spes successionis, 
could not since the enactment of the Act be enforced. With respect, it must 

be observed that the Court in that case did not attempt to interpret the sey NE 
' used in a 14 of the Hindu Succession Act, and merely purported to follow 
the observations of the Patna High Court m°R. A. Missir v. Raghu- 
naith. It was also assumed that the righta of reversioners recognised under 
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the Hindu law were abrogated by the Hindn Succession Act. We are 
unable to find any provision in the Act which has the effect of abrogating either 
expressly or by necessary implication the rights of reversioners in cases where 
succession had opened before the commencement of the Act. A reversioner 
under the Hindu law is a person who inherits as heir the property of the last 
full owner on-the extinction of an intervening limited estate held by a Hindu 
female. If by the Hindu Succession Act the estate of a Hindu female in pro- 
perty not possessed by her is not regarded as enlarged into an absolute estate, 
it will be difficult to hold toat the right of the reversioner to the property of 
the last full owner on the determination of the limited estate is still extin- 
guished. In R. A. Missir v. Raghunath, the plaintiff claimed a declara- 
tion that on the death of defendant No. 1 Mst. Parkalo, he will be 
entitled as a reversioner to the property alienated by the mother of the first 
defendant Mst. Sureba Kner to one Sitaram father of defendants Nos. 2 and 
3. The plaintiff’s suit was decreed by the trial Court. In appeal it was held 
that the plaintiff’s right as a reversioner was, in view of the change brought 
about by the Hindu Succession Act, lost. The Court in that case assumed that 
the property in suit, waich was in truth possessed by defendanta Nos. 2 and 8, 
was held by Mst. Parkalo, and that since the enactment of s. 14 of the Hindu 
Succession Act the plaintiff had no interest in the property either of Mst. Parkalo 
or of Mst. Sureba Kuer. It was observed (p. 481): 

“It is manifest that s. 14 is made expressly retrospective and the statute declares 

that any property possessed by a female Hindu, whether acquired before or after the 
commencement of this Act, shall be held by her as full owner thereof and not as a 
limited owner.... The effect of these sections (a. 14 and 15) is that the plaintiff...fa 
no more a reversioner and that the estate of Mosammat Parkalo Kuer is not a limited 
estate but an absolute estate and that the plaintiff has no vested interest in the property 
nor has he a right of reversion or any kind cf spes successionis...” (p. 482). 
We express no opinion on the correctness of the ultimate decision in that case; 
we think it however necessary to observe that by the retrospective operation 
givtn to s. 14(1) the limited estate of a Hindu female is undéubtedly enlarged, 
but only in property possessed by her at the date when the Act commences, and 
the section does not modify the rules relating to inheritance, nor does it 
extinguish the reversionary rights of heirs of the last full owner, when the 
estate of the limited owner is not enlarged. Again, there is nothing in the Act 
which. extinguishes rights vested in interest in a person before the date on 
which the Act commenced. 

We hold that Thunki’s estate was determined by her remarriage in 1945, 
and the plaintiffs were under the law then in force invested w'th the richt to 
avoid her alienations. By virtue of the enactment of Act XXX of 1956 the 
estate of Thunki cannot be regarded as retrospectively enlarged so as to confer 
upon the alienees from Thunki an absolute right in the property alienated by 
her. 

On that view of the case, the appeal fails and is dismissed with costa. 


Appeal dismissed. 
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CRIMINAL APPELLATE. 


Before Mr. Justice Shelat and Mr. Justice Miabhoy. 


THE STATE v. RANGANATH RAOJLI.* 
Evidence—Witnesses—Whether prosecution bound to examine all material witnesses— 
Four out of five eye-witnesses to commisnon of offence examined by prosecution— 
Prosecution not gwing any reason for not examiming such witness—Defence not 
suggesting any obhque motive for non-production of witness—Whether failure to 
examine witness would give rise to adverse inference against prosecution—Indian 
Evidence Act (I of 1872), Sec. 114 


It is not the duty of the prosecution to examine all material witnesses who could 
give an account of the narrative of the events upon which the prosecution is essen- 
tlally based irrespective of considerations of number and of reliability. The 

whether a witness is maternal and ought to have been called depends upon 
the circumstances of each case. 

At the trial of the accused, who were charged under ss. 392 and 397 of the Indian 
Penal Code, four eye-witnesses to the commission of the offence were examined by 
the prosecution. The prosecution, however, did not examine a fith person, a woman, 
who was also present at the time the offence was committed, and who could have 
corroborated the evidence of the other eye-witnesses. No explanation was furnish- 
ed by the prosecution as to why this person was not examined. It was contended 
by the defence that it was the duty of the prosecution to examine all material wit- . 
nesses, and that as this person, who was a material witness, was not examined, an 
adverse inference under s. 114 of the Indian Evidence Act, 1872, would arise against 
the prosecution case from the non-production of such an important witness, and 
the Court could hold that if this person had been examined by the prosecution, 
she would have given evidence adverse to the prosecution:— 

Held, that though this person was a material witness no suggestion was made by 
the defence that she was withheld by the prosecution with any oblique motive, , 

that she was probably not examined as the prosecution must have thought that her 
evidence would merely be a repetition of what the other four eye-witnesses had 
already stated, and 

that, therefore, no adverse inference could be drawn against the prosecution. 

Stephen Seneviratne v. The King; followed. 
Habeeb Mohammad v. State of Hyderabad,’ explained and distinguished. 

Ram Ranjan Roy v. Emperor,” Malak Khan v. King-Emperor,* and Emperor v. 
Kasamali Mtrzall,* referred to. 


OnE Ranganath (accused No. 3), Syed Dadan and Daulat Khan (accused Nos. 
1 and 2) were charged under ss. 392 and 397 of the Indian Penal Code. The 
prosecution case was that, in the evening of February 11, 1956, the three ac- 
cused, armed with guns and a stick, came to the house of witness Ganpatrao 
at the village Nipani Pokhari in Jalna Taluka, district Aurangabad. That 
was at about 6 p.m. Accused Nos. 1 and 2 were in Khaki dress, each armed 
with a gun, and accused No. 3 was dressed in ordinary dress but carried with 
him a stick. Witness Saraswati and Godavari, the two daughters-in-law of 
Ganpatrao, were, at that time, sitting on a chabutara outside the house of 
Ganpatrao. Accused No. 2 asked Saraswatibai as to who was the owner of 
the house, and, on being told that it was Ganpatrao’s house, accused No. 2 
asked her where Dasopant, the elder brother of Ganpatrao, was. Saraswatibai 
told him that Dasopant had gone to Jalna and that patrao was in the flelds. 
Accused No. 3 asked Saraswati to fetch Ganpatrao, and when Saraswati asked 
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him as to why they wanted Ganpatrao, accused No. 2 told her that accused 
No. 1 was the Police Moharir and that he had some work with Ganpatrao. A 
boy of about 12 years of age, one Dinkar, the maternal-cousin of Saraswati’s 
husband, was playing near about there and, t therefore, Saraswati asked Dinkar 
to fetch Ganpatrao from the fields. On his way towards the fields, Dinkar 
found Ganpatrao and his cousin Bhimrao in a Kariana shop and brought them 
to the house. When they reached the house, accused’ Nos. 2 and 3, all of a 
sudden, caught Ganpatrao and Bhimrao, dragged them inside the house and 
assaulted them. Accused No. 2 struck Ganpatrao and Bhimrao with the butt 
end of his gun and accused No. 3 also assaulted them with his stick. Just 
before dragging Ganpatrao and Bhimrao ‘into the house, accused No. 1 had 
fired his gun. 

After beating these two men, accused Nos. 2 and 3 demanded of them to 
‘hand over moneys. Accused No. 2 then assaulted Saraswati and Godavari with 
the butt end of his gun and accused No. 3 also beat Saraswati -with his stick. 
Accused Nos. 3 and 2 thereafter snatched away ‘Mangalsutras’ from the per- 
sons of Godavari and Saraswati respectively. The two accused then went to 
a room in the southern part of the house adjacent to the osrt where they broke 
open three boxes and carried away therefrom two ‘Kkdanis’, two gold rings 
and one ‘nath’. While they were still inside the house, accused No. 2 had 
kept on firing his gun at the feet of these people. 

Acctsed No. 1 all this time, was standing on guard outside the house and 
kept on firing his gun. Accused Nos. 2 and 8 were inside the house for about 
half an hour to three-fourths of an hour and then all the three of them went away 
‘carrying the booty. Ganpatrao and Bhimrao had sustained injuries «s a result 
of which they became unconscious. 

The Sessions Judge, Aurangabad, convicted aces Nos. 1 and 2 under 
‘ga. 892 and 897 of the Indian Penal Code and sentenced each of them to seven 
years’ rigorous imprisonment. He found accused No. 3 guilty under s. 392 
and sentenced him to four years rigorous imprisonment. 


The accused appealed to the High Court. 


G. R. Samant (appointed), for the appellant-accused. 
VY. M. Gumaste, Assistant Government Pleader, for the State. 


SuuiatT J. [His Lordship after stating the facts of the case and dealing 
with points not material to this report, proceeded:] The contention most stre- 
nuously urged by Mr. Samant was the omission of the prosecution to examine 
Godavaribai who, according to the evidence on record, was present at the time 
of the incident in question and who, therefore, would have been as important 
a witness as witness Saraswatibai. There is no doubt that, if Godavaribai 
had been examined, she could have corroborated the evidence of the other eye- 
witnesses. It is also clear that no explanation was furnished as to why Goda- 
varibai was not examined. Mr. Samant, in these circumstances, called upon 
us to draw an adverse inference under s. 114 of the Evidence Act and to hold 
that if Godavaribai had been examined by the prosecution, she would have 
given evidence adverse to the prosecution. For this submission, Mr. Samant 
has relied upon the decision in Habeeb Mohammad v. State of Hyderabadi. 
Relying upon certain observations therein contained, Mr. Samant has contend- 
ed that it was the duty of the prosecution to examine all material witnesses, 
that Godavaribai was undoubtedly a material witness, and that, since she 
has not been examined, an adverse inference would arise against the prosecu- 
tion case from the non-production of such an important witness. 

The question, therefore, is whether it is the bounden duty of the prosecution 
to examine each and every witneas who has knowledge of the incident in ques- 
tion and who is available.” It has been said over and over again that the ob- 
ject of a criminal trial, as was observed by Jenkins C.J. oe Roy 


1 [1954] A. L R. 8. O. 51. 
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v. Emperor’, is not to gupport.at.allicostd a theory, but. to investigate the 
offence and to determine the guilt or the innocence of aŭ accused perron. The 
duty of a public prosecutor is aleo equally clear and that is to represent not 
the police, but the State, and this duty he has to parform with fasirueas, with- 
out fear and with a full sense of responsibility attached to his office. But the 
view expressed by Jenkins C.J. in this case that all available eye-witnesses 
especially in a capital case, even if brought in Court by the defence and al- 
though they give different accounts, should be examined, was not fully accept- 
ed by their Lordships of the Privy Council in the case reported in Stephen 
Seneviraine v. The King®. Their Lordships there expressed the view that it 
was the duty of the prosecution to examine all material witnesses who could 
give an account of the narrative of the events upon which the prosecution is 
easentially based, and that the question whether a witness is material and ought 
to have been called depends upon the circumstances of each case. In Malak 
Khan v. King-Emperor? an argument was advanced that two witnesses who 
saw the articles recovered should have been called by the prosecution. oe 
contention was put in a two-fold way (1) under s. 165 of the Criminal Pr 
cedure Code and (2) that the two witnesses were Crown witnesses and koula 
have been called. Their Lordships disposed of the first contention on the 
ground that s. 165 of the Criminal Procedure Code did not apply to a case 
where articles were produced by an accused person. But, in dealing with 
the second part of the contention, Lord Porter, while doubting whether such 
witnesses could be said to be Crown witnesses, stated as follows (p. 187): 

“...It is no doubt very important that, as a general rule, all Crown witnesses should 
be called to testify at the hearing of a prosecution, but important as it is, there is no 
obligation compelling counsel for the prosecution to call all witnesses who speak to facts 
which the Crown desire to prove. 


Utimately it is a matter for the discretion of counsel for the prosecution and 
though a Court ought, and no doubt will, take into consideration the absence of wit- 
nesses whose testimony would be expected, it must judge the evidence as a whole and 
arrive at its conclusian accordingly taking into consideration the persuastveness of the 
testimony given in the light of such criticism as may be levelled at the absence of pos- 
sible witnesses.” 

Sir John Beaumont, who was a party to the judgment of their Lordships 
of the Privy Council, had also taken a similar view in a Full Bench decision 
of this Court in Emperor v. Kasamalt Mirealis*. In this case, a certain wit- 
ness was examined before thé committing Magistrate but the prosecution did 
not examine that witness at the trial presumably believing that the story that 
he narrated was false. Beaumont C.J. observed in this connection (p. 41): 


“...In our opinion thelr (prosecution’s) proper course in such a case was, not to 
call him themselves, but to give his name to the defence, see that he was present in 
Court, and tell the defence, if they did not already know it, what he was prepared to 
gay...In our opinion, the duty of the prosecution in criminal cases is clear. It must 
always be perfectly fair. It has been said over and over again that it is not the function 
of the Crown to procure the conviction of an innocent person. That is obvious. But 
the Crown is not bound to call before the Court a witness who, it believes, is not going 
to speak the truth.” 

Mr. Samant’s argument, however, is that the view expressed in Habesb 
Mohammad’s case by their Lordships of the Supreme Court is somewhat differ- 
ent from that taken in these cases, and that the view of the Supreme Court 
is clear that the prosecution is bound to examine all material witnesses who 
are available and are in a position to depose to facts upon which the prosecu- 
tion is based. We have with some care gone into the report of the decision, 
but we find that the proposition so widely put by Mr. Samant is not borne out 
by that decision. Since this decision is often quoted, we propose to go into 


1 71918] A. I. R. CaL 545. 3 (1845) 48 Bom. L. R. 1833, r.o. 
ji036) A. L R. P. O. 299. 4 (1941) 44 Bom. L. R. 27, r.n. 
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a few details in order to clarify as to what exactly their Lordships of the 
‘Supreme Court have laid down. 

The facts before their Lordships were that the appellant in that case and 
4wo others were charged with offences of murder, attempt to murder and arson 
in that the appellant, a Subedar of Warangal, went on December 9, 1947, to 
Gurtur with a posse of police for the purpose.of arresting certain bad charac- 
ters. At Gurtur, it was said that he met 60 to 70 villagers who came forward 
with a view to make certain representations. The appellant, however, ordered 
the policemen to fire at them and as a result of the firing two died and several 
persons were injured. The appellant, it was said, then, gave match boxes and 
directed the constables to set fire to the houses in the village. The consequence 
was that, as many as 191 houses, were destroyed by fire. What was somewhat 
important in that case was that, in the first information report, lodged on 
January 29, 1949, it was said that, amongst other officers present at the time 
of the firing, there was one Biabani, Deputy Commissioner, District Police, 
Warangal. In a chalan prepared subsequently, the whole burden for the 
erimes committed on December 9, 1947, was sought to be thrown upon the 
appellant, in spite of the fact that, in the documents prepared and accompany- 
ing the first information report, the burden had been thrown upon Biabant. 
The prosecution had also mentioned the name of Biabani in the list of progecu- 
tion witnesses, but, for some unexplamed reason, did not examine him during 
the trial and no explanation was given for withdrawing him. On March 24, 
1950,.the appellant made an application before the Special Judge, who ‘was 
dealing with this case, that Biabani and certain other offleers were present at 
the time of firing but Biabani was not produced as a witness. The learned 
Special Judge making his order upon this application observed: 

“And in this case the said Biabani is not challaned only because he is a police 

officer. This should not be construed in this sense that as the police left Biabani scot- 
free, because they favoured him, so also the Court should leave Habeeb Mohamed. A 
strange logic that ‘you left one, therefore I leave the other’ will continue.” 
Thajr Lordships of the Supreme Court stated that it was difflenlt to support 
these observations made by the learned Special Judge behind the back of Bia- 
bani and that such observations could only be made after giving an opportunity 
to Biabani to explain his conduct. Before the High Court of Hyderabad, the 
learned counsel for the appellant also had stressed the point that the police 
ought to have produced Biabani as a witness to prove the fact that it was the 
appellant who had ordered the firing or in the alternative the Court should 
have summoned him as a Court witness. This ‘argument was disposed of by 
a reference to the decision of the Privy Council in Adel Muhammed v, A. G. Pales- 
tine’, where it has been said that there was no obligation on the prosecution to 
tander witnesses whose names were upon the information but who were not 
called to give evidence by the prosecution for crogs-examination by the defence 
and that the prosecutor has a discretion as to what witnesses should be called 
for the prosecution and the Court will not interfere with the exercise of that 
discretion unless it can be shown that the prosecutor had been influenced by 
some oblique motive. Dealing with this decision Mahajan C. J. observes that 
the point considered in that case was different from the one before them, and 
held that it was difficult to hold on the record before them that there was no 
qblique motive of the prosecution in not producing Biabani as a witness. In 
their Lordships’ opinion, it was clear that the object of not producing Biabani 
was to shield hm, who porsibly might have been a co-accused in the case. and 
also to shield other police officers and men who formed the raiding partv. What 
is important for our purpose is that their Lordships laid down in this case 
that the true rule on the anestien as to the duty of the prosecution in produc- 
ing the witnesses was the one laid down by their Lordships of the Privy Coun- 
Gil in Stenhen Seneviraine v. The Kina®. The observations of the Privy Coun- 
cil quoted with approval by Mahajan C.J. were (p. 299): 


1 [1945] A I R. P.O. 42, © 2 [1936] A. L R. P. C, 389. 
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iie da seals that “Ghia adia (ob Anas alice: desetiied anise Doania oi a apad 
obligation on the prosecution to call every available witness on the principle laid down 
in such a case as Ram Ranjan Roy v. Emperor, to the effect that all available eye- 
witnesses should be called by the prosecution even ‚though, as in the case cited, thelr 
names were on the list of ‘defence witnesses’. Their Lordships do not desire to lay 
down any rules to fetter discretion on á matter such as this which is so dependent on 
the particular circumstances of each case. Sull less do they desire to discourage the 
utmost candour and fairness on the pert of those conducting prosecutions; but at the 
same time they cannot, speaking generally, approve of an idea that a prosecution must 
call witnesses irrespective of considerations ot number apd of reliability, or that a pro- 
secution ought to discharge the functions both of prosecution and defence. If it does 
20, confusion is very apt to result, and never is it more likely to result than if the 
prosecution calls witnesses and then proceeds almost automatically to discredit them 
by crogs-examination. Witnesses essential to the unfolding of the narrative on which 
the prosecution is based, may be, of course, called by the prosecution, whether in 
the result the effect of their testimony is for or against the case for the prosecution.” 
It is clear from the report of the case of Habeeb Mahammad that the rule laid 
down in the case of Stephen Seneviratne v. The King by the Privy Council 
had the approval of their Lordships of the Supreme a and, therefore, the 
rule to be found in the case of Stephen Seneviraine still holds good. In our 
view, taerefore, there is no warrant for the wide proposition submitted before 
us by Mr. Samant presumbly basing that proposition upon the observations of 
Jenkins C. J. which, as we have already pointed out, did not find complete 
approval from the Privy Council. In our opinion, considering the facts before 
us, there is no analogy between the facts in the case before the Supreme Court 
and the case before us. From the facts before their Lordships of the Supreme 
Court it was clear and it was sgo held that Biabani, though a material witness, 
was withheld by the prosecution with an oblique motive, that motive being to 
shield Biabani as also other police officers. No such motive could be alleged 
against the prosecution in this case nor did Mr. Samant venture to make such 
a Suggestion in respect of Godavaribai. It seems to us that Godavaribai was 
probably not examined by the prosecution because as many as four witnesses 
from that very house had been examined and the public prosecutor must. have 
thought that her evidence would merely be a repetition of what the other eye- 
witnesses had already stated. In our view, the proposition submitted to us by 
Mr. Samant would be contrary to the observations made by the Privy Council 
by which they declined to approve the idea that the prosecution must call 
witnesses irrespective- of considerations of number and reliability. This dis- 
poses of the last cantention of Mr. Samant. 

In the circumstances, we find that there was- -sufficient evidence before the 
learned Sessions Judge to convict the appellants of the offence of 
robbery. We might make one more observation before we finally part 
with this case. From the charge, as framed by the learned Sessions 
Judge, if is clear that s. 84 of the Indian Penal Code has not been availed of. 
The evidence makes it obvious that accused No. 1 was all throughout outside 
‘the house of witness Ganpatrao. It is no doubt true, as the evidence of Bhu- 
Jangarao and other witnesses show, that he was firing ‘with his gun while stand- 
ing as a guard outside Ganpatrao’s house. But then there is no evidence that 
‘he either entered that house or did any act of robbery. In these circumstan- 
cea, it would have been better if the learned Judge, so far as accused No. 1 was 
concerned, had invoked the aid of s. 34 in the charge that he framed. But 
since there was a substantive charge against all the accused including accused 
No. 1 under s. 392, we find no difficulty in modifying the order of conviction 
passed by the learned Sessions Judge so far as accused No. 1 is concerned, and 
we hold that accused No. 1 is guilty of-the offence under s. 392 read ‘with 

s. 84, Except for this modification, we ‘confirm the order of conviction and 
the sentences passed by the learned Sessions Judge. In the view we take, 
the appeals of the three oe fail and are, therefore, dismissed. . 


‘Appeals dismissed. 
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APPELLATE CIVIL. -.-. 


Before Mr. Justice Kotval. 
PRABHAKAR BHASKAR APTE v. KASHIRAM VITHOBA AKARTH.* 


Civil Procedure Code (Act V of 1908), O. XLVI, r. 7—Power to make reference, condition 
precedent to exercise of-—Whether Court deciding suit must come to finding whether 
suit cognizable by Small Cause Court or not—AppHcability of O. XLVI, r. 7. 


The express condition for the exercise of the power to make a reference under 
O. XLVI, r. 7, of the Civil Procedure Code, 1908, is that a Court subordinate to the 
District Court shall have failed to exercise a jurisdiction vested in it by law or to have 
exercised a jurisdiction not so vested “by reason of erroneously holding a sult to be 
cognizable by a Court of Small Causes or not to be so cognizable.” Thus there must 
be a finding as to jurisdiction of a Small Cause Court one way or the other before 
the power can be exercised. The power cannot be invoked where an ez parte decree 
has been passed and no finding as to jurisdiction has been given. 

The words “by reason of erroneously holding a suit to be cognizable by Court of 
Small Causes or not to be so cognizable” in O. XLVI, r. 7, of the Civil Procedure Code, 
1908, Indicate that the Court which decides the suit must apply its mind and come to 
a finding whether a sult js cognizable by a Small Cause Court or not so cognizable; 
and unless such a finding has been given, r. 7 of O. XLVI of the Code would be fn- 
applicable. 

Oor Nayakkan v. Arunachala Chettiar’, followed. 
Jaduni Pande v. Sheonandan Pande’, not followed. 


Onn Kashiram (non-applicant No. 1) filed a suit against Prabhakar (appli- 
cant) for Rs. 500 on account of mesne profits of certain immovable property. 
The applicant was served with summons but he did not put in appearance and 
did not defend the suit. An ez parte decree was passed in the suit on Decem- 
ber 28, 1954. Thereafter non-applicant No. 1 took out execution for the 
recovery of the decretal amount and the applicant’s fleld was attached. The 
applicant did not put in appearance after service of the sale notice and the 
field was ordered to be sold in auction. The applicant then filed the present 
application before the District Judge praying that the case should be reported 
to the High Court under O. XLVI, r. 7, of the Civil Procedure Code, 1908, on the 
ground that the trial Court had no jurisdiction to try the suit which was 
cognizable by the Court of Small Causes only. The District Judge refused to 
make a reference, observing in his judgment as follows :— 

“The facts in The Cantonment Board, Jabulpore v. Fulchand (28 NLR. 54) which 
held that the District Judge is bound, if required by a party, to submit the record to 
the High Court under O. XLVI, r. 7, are materially distinguishable from the facts of the 
present case. In that case, the question of the jurisdiction of the Small Causes Court 
and the regular Court was respectively ralsed and decided by the two Courts. That 
is not the case here. The defendant, who was served with the notice could and should 
have raised the question of jurisdiction which would have been decided on merits. 
Instead he suffered the decree to be passed ex parte and neither applied for setting aside 
the ex parte decree nor appealed against the decree nor applied for review. He allowed 
the execution to proceed up to the stage of sale, without raising his contentions then. 
That showed utter lack of diligence. A party who was so much lacking in diligence 
cannot claim on ground of equity that this Court should act under O. XLVI, r. 7.- A per- 
spot Seeking oqulty. mus show Aner there: were no lachas ort Bis- part and Be wae: dilige 
but the case here is contrary. 


"Decided, Junes 24, 1987. Civil Revision R. Gomkale. Civil Judge, Claes IT, abt Kham- 


Application No. Re «tthe order © gaon, in Civil Suit No. 80-B of 1954. 
passed by L. M. Paranjpe, Judge’ 1 Hess A. L R. Mad. 245. 
ab Akola, in Misoollancons Judicial Case 2 A. T. R. Pat. 31 


Wo, 58 of 1955, from the Order passed by D. 
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The learned counsel for the applicant relled on Jaduni Pande v. Sheonondan Punde 
(ALR. 1933 Pat. 31) in support of his contention that the High Court can interfere under 
O. XLVI, r. 7, even when the question of jurisdiction was not raised in the trial Court or 
in appeal. The learned counsel for the non-applicant relied on the contrary on a later 
Bench decision In Oor Nayakkan v. Arunachala Chettler (ALR. (85) 1848 Mad. 245) 
which held that a reference under O. XLVI, r. 7, does not arise where no question of 
jurisdiction was raised and decided by the trial Court and the parties proceeded on the 
footing that the suit was rightly instituted on the original side instead of on the small 
causes side. The learned counsel for applicant showed no reasons in support of his 
contention that the earlier Patna view should be accepted in preference to the later 
Madras view. Both these decisions are entitled to equal respect, but I would prefer to 
follow the Madras view because it is a later one and because it is more in conformity 
with the wordings of O. XLVI r. 7.” 


The applicant applied in revision to the High Court Bench at Nagpur. 
The application was heard. 


Y. V. Jakaidar, for the applicant. . 
C. P. Kalele, for non-applicant No. 1. 


Kotvan J. This Civil Revision arises out of an application presented by the 
applicant under O. XLVI, r. 7, of the Code of Civil Procedure. The District 
Judge before whom the application was moved rejected it. 

On December 28, 1954, there was passed a decree against the applicant, and 
one Jagdeo, awarding to the non-applicant Kashiram Rs. 500 on account of 
mesne profits of immoveable property for the years 1952-53 and 1953-54 and 
costs. The decree was passed ez parte, the applicant not appearing at any 
stage of the suit. 

The non-applicant No. 1 sought execution of the decree, attached the appli- 
cant’s field and had it sold in auction. It was at this stage that the applicant 
put in the application to the District Judge. The ground on which he claimed 
to set aside the ez parte decree was that Mr. D. R. Gomkale, Civil Judge, Class 
II, Khamgaon, who tried that suit on the regular side, had no jurisdiction to 
decide that suit in view of art. 31 of the Second Schedule to the Provincial 
Small Cause Courts Act read with s. 16 thereof. The District Judge over- 
ruled the objection and refused to make a reference. 

Now it has been urged before me that the suit was not a suit for accounts as 
contemplated in art. 81, nor did the plaintiff seek to have an account taken 
even in respect of the.mesne profits, and therefore it was not a suit falling 
within art. 81 and the Civil Judge, Class II, who had no small cause powers 
could not have tried it. On behalf of non-applicant No. 1 a number of autho- 
rities have been cited to show that it was a suit triable by the Civil Judge. I 
need not, however, go into this controversy because it appears to me that upon 
the very terms of O. XLVI, r. 7, Code of Civil Procedure. it is inapplicable to 
the facts of the present case. Order XLVI, r. 7, runs as follows: 

“7, (1) Where it appears to a District Court that a Court subordinate thereto has, 
by reason of erronsously holding a suit to be cognizable by a Court of Small Causes or 
not to be so cognizable, failed to exercise a jurisdiction vested in it by law, or exercised 
a juridiction not so vested, the District Court may, and if required by a party shall, 
submit the record to the High Court with a statement of its reasons for considering the 
opinion of the subordinate Court with respect to the nature of the sult to be erroneous.” 


The words ‘‘by reason of erroneously holding a suit to be cognisable by Court 
of Small Causes or not to be so cognizable’’, in my opinion, clearly indicate 
that the Court which decides the suit must apply its mind and come to a find- 
ing whether a suit is cognizable by a Small Canse Court or not so cognizable; 
and unless such a finding has been given, r. 7 of O. XLVI would be inapplicable. 
This would also appear to be in consonance with reason and good sense be- 
cause it could not have been the intention of the law to permit a party who 
remains absent and deliberately allows ‘a Court-to take an ex parte decision, 
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without inviting its attention to its want of jurisdiction, to turn round and 
say when the ex parte decree is put into execution that it had no jurisdiction 
and tnat, therefore, a reference should be made. On behalf of the applicant the 
case in Jaduni Pande ~v. Sheonandan Pande! was referred to where no doubt 2 
view contrary to the one I have taken was adumbrated, but with all respect, 
in that case their Lordships failed to consider the effect of the words of r. 7 
which I have emphasised above. I prefer, with respect, to follow the contrary 
view propounded in Oor Nayakkan v. Arunachala Chettiar? which appears to 
me to be the only view possible upon the terms of O. XLVI, r. 7, Code of Civil 
Procedure. 

It was then urged by Mr. Y. V. Jakatdar that where a matter of the juris- 
diction of a Court is concerned, the question whether an objection to jurisdic- 
tion was raised or not ought to be immaterial, because the decree would still 
be a decree without jurisdiction although no objection was raised. In my 
Opinion, it ig unnecessary to discuss this larger question with all its attendant 
ramifications because here I am not concerned with the validity of the decree 
but with the question whether a reference ought to have been made under O. 
XLVI, r. 7, of the Code of Civil Procedure. The power to make the reference is 
statutorily conferred and the express condition for its exercise is that a Court 
subordinate to the District Court shall have failed to exercise a jurisdiction 
vested in it by law or to have exercised a jurisdiction not so vested ‘‘by reason 
of erroneously holding a guit to be cognizable by a Court of Small Causes or 
not to be so cognizable.’ Thus there must be a findmg as to jurisdiction of 
a Small Cause Court one way or the other before the power can be exercised. 
The power cannot be invoked where an ex parte decree has been passed and no 
finding as to jurisdiction has been given. 

Upon this view, the decision of the District Judge not to refer the case to the 
High Court was a correct decision and the application for revision must be 
dismissed with costs. 

Application dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Kotwal. 


CORPORATION OF THE CITY OF NAGPUR v. NARENDRAKUMAR 
MOTILAL.* 

Land Acquisition Act (I of 1894), Seca. 50(2), 18, 3(b)—Right given under s. 50(2) to 
local authority for whom acquisition made to intervene and adduce evidence— 
Whether such right entitles local authority to ask for reference under s. 18—Words 
%clatming an interest in compensation” in s. 3(b) whether includes person for 
whom acquisition made. 

The limited right given to a local authority or company under s. 50(2) of the 
Land Acquisition Act, 1894, for whom an acquisition is being made, to intervene and 
adduce evidence for the purpose of determining the amount of compensation does 
not give the local authority or company such an interest in the award as is con- 
templated in s. 18(1) of the Act so as to entitle the local authority or company to 
ask for a reference under that section. 

The words “clatming an interest in compensation” in s. 3(b) of the Land Acqui- 
sition Act, 1894, must be limited to the person who pays ths compensation under 
the Act. pamely, the Government, and they do not include the person for whom 
the acquisition is made. 

The Munictpal Corporation of Pabna v. Jogendra Narain Raikut', agreed with. 


Tue facts appear in the, judgment: 


1 19931 A. I. R. Pab. $1. Apolioarion No. K3 of 1958, 
2 [1048] A.T. R. Mad. 245. 3 (1908) 18 O. W. N, 116, 
*Deoided, July 31, 1957. Civi’ Revision 
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8. M. Hajarnavis, for the applicant. 
Y. E. Manohar, for the non-applicant. 


Korvan J. This is an application for revision under s. 18(3) of the Land 
Acquisition Act and is preferred by tue Corporation of the City of Nagpur. 
The application arises out of proceedings taken for the acquisition of a certain 
area of land from a feld, Survey No. 163 of Nagpur, which belonged to the non- 
applicant Narendrakumar. ‘The notification under which the acquisition was 
made was dated August 10, 1955, and the public purpose notified therein was 
“for construction of road from Chhindwara road to village Takli’’. In the 
proceedings before the Land Acquisition Officer, the Corporation was permit- 
ted to intervene under the provisions of s. 50(2) for the purpose of deter- 
mining the amount of compensation. It appears that after the award was 
made on April 28, 1956, the Corporation was dissatisfied with the award and, 
therefore, applied under s. 18 of the Act to the Land Acquisition Officer to 
make a reference to the civil Court. The Land Acquisition Officer rejected 
that application ên Amine upon the ground that the applicant Corporation 
was not a person interested in the compensation within the meaning of s. 18 
and was, therefore, not entitled to move an application for making a reference. 
This is the order impugned in the present revision. 

Section 18 of the Land Acquisition Act runs as follows :— 


“18. (1) Any person interested who has not accepted the award may, by written 
application to the Collector, require that the matter be referred by the Collector for the 
determination of the Court, whether his objection be to the measurement of the land, 
the amount of the compensation, the persons to whom it is payable, or the apportion- 
ment of the compensation among the persons interested. 

(2) The application shall state the grounds on which objection to the award is taken: 

Provided that every such application shall be made,— 

(a) if the person making it was present or represented before the Collector at the 
time when he made his award, within six weeks from the date of the Collectar’s award; 

(b) im other cases, within six weeks of the receipt of the notice from the Collector 
under section 12, sub-section (2), or within six months from the date of the Collector's 
award, whichever period shall first expire.” 

Section 8(b) defines ‘‘Person interested’’ as follows :— 

“the expression ‘person Interested’ includes all persons claiming an interest in com- 
pensation to be made on account of the acquisition of land under this Act; and a person 
shall be deemed to be interested in land tf he is Interested in an easement affecting the 
land;” 

Now, the scheme of the Land Acquisition Act appears to be that in every 
ease of acquisition, it is only the Local Government that can acquire land, and 
for every acquisition, compensation has to be paid. <A perusal of Part V of 
the Act indicates that the duty to pay compensation is solely that of the Local 
Government. Therefore, in the entire proceedings from the t'me of the issue 
of the notification under s. 6 till the payment of compensation, the parties 
interested in the acquisition are in law the owner of the property and Govern- 
ment who acquires the property. 

No doubt, Government acquires property on behalf of an individual com- 
pany or statutory Corporation. But having regard to the scheme of the Act 
it does not appear that these parties can become parties to the proceedings 
except to the limited extent indicated in s. 50(2) of the Land Acquisition Act. 
Section 60(2) runs as follows:— 

“In any proceeding held before a Collector or Court in such cases the local authority 
or company concerned may appear and adduce evidence for the purpose of determining 
the amount of compensation: l 

Provided that no such local authority or company shall be entitled to demand a 
reference under section 18.” 


The question that arises for consideration, therefore, is whether this limited 


Cp 


96 THE BOMBAY LAW REPORTER. - [vols LX. 


right given to a local anthority or company for whom an acquisition is being 
made to intervene and adduce evidence for the purpose of determining the 
amount of compensation gives the local authority or company such an interest 
in the award as is contemplated in s. 18(2) so as to entitle the local:authority 
or Corporation to ask for a reference under that section. 

In the first place, as I have shown, the company or local authority for whom 
an acquisition is being made is not legally the person who has to pay the com- 
pensation so far as the scheme of the Act is concerned. The only parties who 
may be said to be interested in the payment of compensation are the Govern- 
ment which alone can legally acquire the land, and of course the owner whose 
land ia being acquired, Section 50(2), in my opiiion, cannot be construed to 
enlarge the right of the local authority or Corporation beyond the right 

expresaly mentioned therein, namely, to appear and adduce evidence for the 
purpose of determining the compensation. The local authority or Corporation 
do not by virtue of tnat right become parties to the acquisition proceedings. 

Even if there were any doubt upon the terms of the provisions of sub-s. (4) 
of s. 50 read along with s. 18(1), that doubt is clearly removed by the proviso 
to subs. (2) of s. 50. The proviso categorically bars the right of the local 
authority or company to demand a reference under s. 18. This view has 
support in the authority of The Mumotpal Corporation of Pabna v. Jogendra 
Narain Raskut’ with which I am in respectful agreement. 

Mr. S. M. Hajarnavis on behalf of the applicant Corporation urged that 
s. 18(1) gives him the right and that s. 50(2) cannot control the provisions of 
s. 18(1). According to him, when s. 18(1) says that any person interested 
who hag not accepted the award may, by written application to the Collector 
require that the matter be referred by the Collector for the determination of 
the Court, it can only apply to a person interested in the payment of compen- 
sation. He referred to the definition in s. 8(b) of the Act where ‘‘person 
initerested’’ is defined as including ‘‘all persons claiming an interest in com- 
pensation to be made on account of the acquisition of land under this Act.’’- 

But, even the provisions of s. 3(6) read with s. 18(1) do not carry the matter 

any further, because, as I have said, the person for whom the property is being 
acquired is not the person paying the compensation.’ The compensation.is paid 
by Government though it may be that it ultimately emanates from the person 
for whom the acquisition is being made. In my opinion, the words ‘‘claiming 
an ‘interest in compensation’’ in s. 3(6) must be limited to the person ‘who 
pays the compensation under the Act, namely, the Government. It cannot, 
in any cage, include within that expression the person for whom the acquisition 
is being made. 
- Moreover, it appears to me that s. 50(2) expressly and in terms controls s. 18 
and takes away the right from the local authority or company for whom the 
‘land is being acouired to demand a reference under s. 18. Whatever may 
have been the object of the law, in my opinion, the language of s. 50(2) is 
plain and must be given effect to. Upon this view, the order of the Land 
Acouisition Officer was a correct order. 

The application for revision fails and is dismissed with costs. 


Application dismissed. 


-} (1908) 13 0. W. N. 116, 
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Before Mr. Justice Kotval. 
SADASHIV SHANKAR DANDIGE v. THE GANDHI SEWA SAMAJ, LTD*. 
Companies Act (I of 1956), Secs. 155, 111, 82—Powers of Court under s. 155—Whether 
such power dependant upon a. 111—Right of member to transfer his shares to 
another person—Bare denial by Company of transfer properly made whether sufi- 
cient to oust jurisdiction of Court under s. 155. 

Section 155 of the Companies Act, 1956, is not dependant upon s. 111 of tbe Act. 
Sectlon 155 is the controlling section and gtves the Court an overriding power not- 
withstanding any previous order of the Central Government. 

Section 82 of the Companies Act, 1956, provides that shares in a company shall be 
capable of being transferred in the manner provided by the articles of the company. 
It is not necessary to seek in the articles for a power to transfer, for the Act gives 
that power. Itis only necessary to look to the articles to ascertain the mode of transfer 
and the restrictions upon it. Thus a member has a right to transfer his shares to 
another member unless this right is clearly taken away by the articles. 

The bare denial by the company of a transfer, which on the face of it is proper, 
cannot be held sufficient to oust the jurisdiction of the Court to make an order 
under s. 155 of the Companies Act, 1958. 

In an application for an order directing the company to register the transfer 
of shares in the name of the applicants, under s. 155 of the Companies Act, 1956, 
the company raised only the pleas of want of consideration for the transfer 
and that the transfer took place at a date earlier than the date shown upon the 
face of the document, Held, that as there was substantially no other plea properly 
raised on behalf of the company which needed investigation, the Court could in the 
exercise of its summary jurisdiction pass an order under s. 155 without directing 
the parties to proceed by way of a sutt. 

Md, A. Gori v. Md. Salahuddin,’ Devakumar v. Rupak Ltd.’ and Sm. Sitaderi 
Jhunjhunwalla v. Hartnagar Sugar Mills, Ltd’, distinguished. 


Taz facts appear in the judgment. 


A. S. Bobde, for the applicant. 
8. W. Dhabe, for non-applicants Nos. 1 and 2. 


KotvaL J. These are petitions at the instance of two persons, Sadashiv 
Shankar Dandige and Chintaman Jagannath Kathikar, praying for a sum- 
mary order directing the opponent Company to register the transfer of shares 
of the Company in their favour under s. 155 of the Companies Act, 1956 (I of 
1956). 

The Gandhi Sewa Samaj, Limited, is a public limited company. They have 
an authorized capital of 10,000 shares of Re. 10 each, of which 1804 shares 
bave been subscribed. By two deeds of transfer, two shareholders of the 
Company, namely, Mr. M. P. Jog and Mr. K. B. Tandaiyya, transferred their 
hundred shares each, respectively, to the petitioner 8. 8. Dandige on May 24, 
1956, and to the petitioner C. J. Kathikar on June 13, 1956. Both the transfers 
were refused by the Company, who in the first instance merely informed the 
petitioners that they declined to register the transfer of the shares in their 
names. No reasons were assigned. 

Both the pet'tioners then moved the Central Government in appeal under 
s. 111 of the Indian Companies Act, and by an order passed on November 13, 
1956, the Central Government ordered the respondent Company to effect regis- 
tration in their book of the 100 shares transferred to each of the petitioners. 
Nevertheless it appears the shares were not transferred, and ultimately the 
petitioners have had to move this Court under s. 155 of the Indian Companies 
Act. T ` 


*Desidad, September 7, 1957. Civil ‘Apvli- 1 [1953] ‘A. L R. Hyd. 156. 
cation No. 353 of 1957 (with Civil Application 2 [1955] A. I. R. Pat. 486. 
No. 354 of 1957.) 3 [1955] A. I. R. N. U. O. Note No. 4833. 
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The petitioners have also alleged that after the order of the Central Govern- 
ment dated November 13, 1956, they forwarded the share scrips with the trans- 
fer deeds and the transfer fees to the opponent Company by registered post, 
but acceptance of the registered cover was refused. Both the petitioners also 
alleged that subsequently they went personally to the office of the Company 
and requested the Company to transfer the shares in their names. 

The opponent Company did not deny that the registered letter reached their 
office, but the position they have taken up is that they were unable to accept 
delivery of a sealed envelope and asked that they should be given open deli- 
very which the postal authorities refused to do and therefore they were unable 
to accept the registered letter. They denied that the petitioners or any of 
them had come to the office of the Company subsequently to ask for registra- 
tion of the transfers in their names. 

As regards the two petitioners, the Company in their reply to the petition 
disclosed the reasons why they did not wish to register the transfer of shares in 
Ke name of either petitioner. They alleged against the petitioner 8. 5. Dandige 

at 

“he was a known litigious and quarrelsome (sic) and would discredit and obstruct 
the management and create friction amongst the share-holders and act against the 
interests of the Company.” 


In para. 6 they alleged that the Board of Directors were convinced that the 
entry of the petitioner will not be in the interest of the Company as his rela- 
tions were absolutely strained and he was likely to work the interests 
of the Company. Similar allegations were made against petitioner ©. J. 
Kathikar in paras. 6 and 7 of the Company’s reply. 

Before I deal with the various allegations of fact it is necessary to consider 
two points raised on behalf of the petitioners. The first point raised is that in 
view of the order of the Central Government under s. 111 of the Companies 
Act, the Company had no right to dispute the right to transfer and that they 
were bound by the order passed under s 111. Mr. Bobde on behalf of the 
petitioners urged that s. 155(1)(6) refers to a case where a default is made 
or unnecessary delay takes place iu entering on the register the fact of a per- 
son having become or ceased to become a member, and he urged that this must 
be read in conjunction with s. 111 which prescribes the forum where the ques- 
tion could be decided; and therefore if once the proper forum, that is to say, 
the Central Government, to whom an appeal Jies, has come to a decision that 
the petitioners were entitled to be registered as members of the Company, then 
it was merely a case of the Company making default or occasioning unneces- 
sary delay in entering on the register the fact of their having become memhers 
within the meaning of s. 155(1) (b). That sub-section, therefore, indicats that 
no fresh inquiry need be made and the order under s. 111 is final and binding. 

In my opinion, this contention overlooks the powers of the Court under 
s. 155, sub-s. (3), which are of the widest amplitude, particularly cl. (b) of 
sub-s. (3) which gives the Court the power in the following words :— 

“generally may decide any question which it is necessary or expedient to decide in 
connection with the application for rectification.” 


I am unable to hold that s. 155 is dependent upon s. 111. On the contrary it 
appears to me that s. 155 is the controlling section and gives the Conrt an over- 
riding nower notwithstanding any previous order of the Central Government. 
Tt would be meaningless to give the Court a general power to decide any qnes- 
tion ineluding any auestion relating to the title of a person as is given by 
g. 155(3) and then indirectly cut off that power by giving the Central Govern- 
ment the same power to decide the same question in appeal first. The conten- 
tion. in my opinion, fails. 

The second contention, however, is more important, It was urged that the 
Comnany having rexard fo their powers under the Act as also under their 
Articles of Association, could not refuse to register the transfer of the A 
in favour of the petitioners. 
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Under s. 82 of the Companies Aét the share or other interest of any member 
in a company shall be movable property transferable in the manner provided 
by the articles of the company. The section therefore clearly provides that 
shares in a company shall be capable of being transferred in the manner pro- 
vided by the articles of the company, and it is well settled that unless the 
articles otherwise provide, a shareholder has a free right to transfer his shares 
to whom he chooses. See in this respect Palmer’s Company Law, 19th ed, 
p. 108. It is not necessary to seek in the articles for a power to transfer, for 
the Act gives that. It is only necessary to look to the articles to ascertain the 
mode of transfer and the restrictions upon it. Thus a member has a right to 
transfer his shares to another member unless this right is clearly taken away 
by the articles; and Palmer goes on to stress that 

“go absolute, prima facie, is that right that a transfer by a share-holder, if out and out, 
is valid though made to a pauper and with an avowed object of escaping lability.” 


I then turn to the Articles to see if any such power justifying restrict- 
ion of the right of transfer exists. On behalf of the Company reference 
was made to Article 9 from which it was sought to.derive the Company’s power 
to refuse to transfer. Article 9 runs as follows :— 

‘The abares shall be under the control of the Directors who may allot or otherwise 

dispose of the same to such persons, on such terms and conditions and at such times 
as they think fit and full power to give to any person, the right to call for the allotment 
of any shares either at par or at a premium, for such time and for such consideration 
as the directors may see fit.” 
Now, in the first place, the Article appears under a chapter or under a heading 
entitled ‘‘Capital’’. By its very terms it seems to me that it applies to the 
first allotment or disposal of the shares after the Company was formed, and 
though it speaks of the shares being under the control of the directors, the 
subsequent portions of the Article-clearly indicate that it is the right of allot- 
ment or disposal of the shares at the inception of the Company that was alone 
dealt with by Article 9 and not the transmission ‘or transfer of shares. Other- 
wise, the words i 

“and full power to give to any person the right to call for the allotment of any 
shares either at par or at a premium, for such time and for such considerations as the 
directors may see fit” 
would be inapplicable. In fact, these words can‘only be used in the context 
of a new issue of capital and not in the context of a transfer of capital already 
issued. 

But the Company has dealt with the subject of transfer and transmission 
of shares in Articles 38 to 48 as the heading of the part conta'ning those arti- 
cles would show, and one would expect that if a power to refuse registration 
of shares was reserved by the Company, such power would find place among those 
Articles, but none of these Articles were referred to at Bar or deal with the 
subject. 

In the absence of any express provision in the Articles themselves, no doubt 
Regulation 21 of Table A would apply by virtue of a. 28, but Regulation 21 
merely refers to the transfer of shares not being fully paid up shares and to 
no other shares and it is admitted here that the shares in the present case were 
fully paid up shares and therefore Regulation 21 would be out of place. 

In fact, Article 40 of the Company’s Articles gives an almost identical power 
as is contained in Regulation 21. But Article 40 also refers merely to shares 
which are not fully paid up and therefore will not apply in the prevent case. 

Curiously, enough, therefore, it does appear that the Articles of this 
Company reserved no power to the Company or their directors to refuse the 
registration ‘of shares except in-the case of shares which are not fullv- paid up. 

If then there was no power in the Company to réfuse to register the shares, 
IT do net see how the Company-can urge grounds in justification of their refu- 
sal, I hold therefore that the Company not having the power to refuse -regis- 
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tration of the shares in respect of which the petitioners had applied to be 
registered as members, the Company cannot now urge any grounds in justifica- 
tion of their refusal. 

But then it was urged by Mr. Dhabe on behalf of the Company that the 
Company in the present case had never accepted the position that there was a 
transfer of shares at all and that at least the petitioners were bound to show 
that a valid transfer had taken place before the question of the power of the 
Company to refuse transfer can arise. 

‘The two transfer deeds have been filed by the ective petitioners and they 
ure duly attested; and on the face of those nama A er deeds there appears no- 
thing to indicate that they were either bogus or not genuine or were obtained 
by fraud. The Company never disputed the fact of transfer except for the 
first time in their written statement in answer to the present petitions. Hven 
before the Central Government they were asked to appear and substantiate 
their allegations that the transfer deeds were invalid and not bona fide trans- 
actions, but they failed to appear before that tribunal. In view of all this, I 
accept the petitioners’ affidavits that the transfers were effected in their favour. 

Apart from this it seems to me that if the bare denial by the Company of a 
transfer, which on the face of it is proper, were to be held sufficient to oust the 
jurisdiction of this Court to make an order under s. 155, that provision of law 
would in most cases be rendered nugatory and its exercise made dependant 
upon the caprice of the Company. The jurisdiction is of a summary nature 
and therefore obviously a detailed investigation cannot be entered into. Now 
if in such circumstances, if the fact of transfer is denied by the Company, the . 
Courts will have to investigate the matter and the objection will be raised 
that, that cannot be done in a summary proceeding. Thus the provision will 
be rendered otiose in most cases. This could not be the intention of the 
Legislature. 

In the present case, moreover, the Company’s pleadings do not clearly deny 
the fact of execution of the transfer deeds. The relevant pleading of the Com- 
papy in this behalf is contained in paras. 5 and 6 of their replies in each case. 
No doubt, there is the general denial that the allegations in.para. 5 of the peti- 
tions are denied. In para. 6 the petitioners recited that they had taken the 
transfer for cash consideration. But there is no more specific plea than that. 
The only specific plea was that it was denied that 


“any cash consideration was passed for the same and that too to the extent of 
Rs. ane thousand. In fact the value of the shares was very much low at that time 
and there was no real buyer for these shares in the market.” 


The Company further pleaded that the relations between the petitioner and 
the Managing Partner of the Managing Agency (opponent No. 2 in the peti- 
tion) being strained, 

“N.A. 2 (Managing Partner of the Managing Agency) became suspicious of the whole 
transaction and was convinced that the transaction was bogus and the applicant wanted 
to make an entry into the Campany only to create trouble and hinder the smooth work- 
ing of the Company. The N.A. No. 2 therefore made enquiries and learnt that the 
applicant had, in fact peld no cash of one thousand as alleged.” 


In para. 6 there is the general allegation that the transfer itself is not bena fide. 
No particulars as to why the opponent Company considers it not bona fide 
have been stated. 

Now, it was argued that the Company having denied para. 6 of the petition 
and the fact of transfer, the basic facts upon which a petition under s. 155 
alone can be founded are in dispute. It was urged that unless in the first 
place a valid transfer was admitted or proved beyond doubt the question of 
the power.of the Company cannot arise; and that since the facts were in dis- 
pute, this Court in the exercise of its summary jurisdiction ought not to pasa 
any order but relegate the parties to their remedy in a civil Court. 

I have already said that prima facts there is nothing on the face of the trans- 
fer deeds to show that they were not genuine or bogus or not bona fide. It 
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was urged that even the signature of the transferor is not proved. The Com- 

pany had in their possession the signatures of the transferors M. P. Jog and 
K. B. Tandaiyya to whom the shares were originally allotted, but they did 
not allege that the signatures of the transaferors did not tally with the signa- 
tures in their possession, nor did they allege that the transferors’ signatures 
upon the transfer deeds were forgeries. There is no specific denial of the exe- 
cution of the transfer deeds. 

On behalf of the Company Mr. Dhabe relied upon a number of cases. They 
were Md. A. Gors v. Md. Salahuddin’, Devakumar v. Rupak Ltd. and 
Sm. Sttadevi Jhunjhunwala v. Harmagar Sugar Mills, Lid. a case decided 
by Mr. Justice Coyajee. The Hyderabad case referred to above was a case 
where the Company had from the inception disputed as a forgery the signa- 
ture of the transferor upon the transfer deed presented to it, and the Court 
held in these circumstances that they’ were not concerned to enquire whether 
it was a genuine signature or not. This, as I have already emphasized, is the 
very circumstance which was not pleaded by the Company in the present case. 
Only the consideration was disputed. In Devakumar v. Rupak Idd. the 
dispute which was before the Court was whether certain resolutions of the 
Company were valid and inira vires and whether there could be a valid trans- 
fer of shares in pursuance of such resolutions, and the Court held that such 
sb arising between the parties could not be properly decided in a summary 

ing. In Sm. Sitadewn Jhunjhunwala v. Harinagar Sugar Mills, Ltd., 

cage the reported decision was not placed before me, there appeara to have 
been a controversy under several heads raised before the Court and the Court 
remarked that a regular investigation would have to be held and, therefore, it 
directed the parties to proceed in a regular manner by way of a suit. In my 
opinion, these were cases where the controversy raised regarding the transfers 
was of a type which involved detailed investigation whereas in the present case, 
except the plea regarding want of consideration and the plea that the transfer 
took place at a date 8 days earlier than the date shown upon the face of the 
document, there was substantially no other plea properly raised on behalf of, the 
Company which needs investigation. 

Regarding the want of consideration, I am unable to see how that is a con- 
cern of the Company, because even assuming that the shares were transferred 
without consideration e.g. as a gift, they would still be validly transferred. 
As to the other objection that the transfera took place on or about May 17, 
1956, whereas the tranafer documents show that they were executed on May 
24, 1956, and June 18, 1956, the plea, even if true, cannot result in vitiating 
the transfers, nor can it justify the refusal on the part of the Company to 
register the transfers, because it is well known that transactions do take place 
earlier and then the formal documents of transfer are executed at a later date. 
Nothing turns upon this point. 

Another objection raised by the Company is on the basis of Article 39 of the 
Articles of the Company. The objection in substance is that the transfer deeds 
were not lodged in compliance with Article 39 and therefore the Company 
was not bound to transfer and so no question of their power to transfer can 
arise. Article 39 requires that 

“every instrument of transfer shall be depostted with the Company and no transfer 
shall be registered until such instrument shall be so deposited, together with the certl- 
fieate of the shares to be transferred, and together with any other evidence the managing 
agents may require to prove the title of the transferor, or his right to transfer the shares.” 


Now, the objection seems to be that the petitioners did not deposit the instru- 
ments of transfers with the Company, but, on their own showing, sent them 
by registered post. The objection, in the first place, even assuming that it is 
a valid objection, appears to me to be far too technical in order to justify on 
that ground the refusal by the Company to register’the transfers of the shares. 


1 [1953] A. L R. Hyd. 158. 3 [1955] A. I. R. N. U. O. Note No. 4883. 
2 [1955] A. E R. Pat. 486. 
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After all, these provisions are meant to ensure that the Company receives the 
shares safely so that they may be enabled to proceed with the transfer prompt- 
ly; and if it is shown that the shares were sent to them instead of being direct- 
ly deposited with the Company, I think that that would be sufficient com- 
phagce with the requirements of Article 39. 

But, quite apart from this, s. 51 of the Companies Act expressly provides 
that a document may be served on a Company or an officer thereof by sending 
it to the Company or officer at the registered office of the company by post 
under a certificate of posting, or by registered post, or by leaving it at its 
registered office. Im the face of this clear provision of the Act itself, 1 do 
not see how Article 89 which limits the mode of sending to only one of the 
three modes prescribed in the section can-be justified. In my opinion, the peti- 
tioners were well within their rights to send the shares by registered post as 
they‘ admittedly did. i 

The plea of the Company that they suspected that there might be nothing 
in the envelopes and tbat, therefore, they were justified in asking tne postal 
authorities to give them open delivery in the presence of the senders is, in my 
opinion, frivolous. There was no material before the Company on which they 
could have reasonably suspected that the envelopes contained nothing. This 
was nothing but an objection raised for the sake of raising an objection and 
is certainly not indicative of bona fides on the part of the Company, .especially 
when one considers the strained relationship between the petitioners and the 
principal persons in charge of the management of the Company. 

The only other objection which remains to be dealt with is that the trans- 
ferors not being parties to these proceedings, the proceedings must fail. There 
does not appear to be any provision of law which makes it essential that the 
transferor should be a party to a proceeding in which the transferee requires 
a company to accept a transfer deed and register the shares in his name, In 
fact, the normal procedure in this behalf is to give notice to the transferor, and 
if no reply is received objecting to the transfer, to accept the transfer as 
gennine. But, of course, in the present case that occasion never arose because 
of the wrongful refusal of the Company to accept the revistered envelone sent 
by the petitioners. In any event, I do not see how the transferors could have 
helped to resolve the dispute between the parties in the present proceedings. 
I do not think the tranaferora were necessary parties. There ig no substance 
in this objection. 

But, as I have shown, all these pleas raised by the Company, even assuming 
that they had been decided in favour of the Company, cannot avail them for 
the principal reason that they never had any power to refuse to register the 
transfer of the shares in favour of the petitioners at any time. «As I have 
said, unless such a power can be spelt out from the Articles, the right of a 
person to have registered the shares transferred to him, is statutorily given to 
him. That right does not appear to have been taken away, nor has any 
restriction of that right been conferred upon the Company by the Articles. 
Therefore, irrespective of the pleas raised by the Company, I am of opinion 
that they had no power to refuse to register the transfer of the shares in the 
present case. 

In the result, therefore. I allow the two petitions and order the opponent 
Company to effect the registration in their books of the tranafer of the hundred 
shares each in the names of the netitioners in terms of the transfer dreds dated 
Mav 24, 1956, and Jnne 18, 1956, and to give notice to the Registrar under 
s. 156 of-the Act. The Company shall pay the costs of these proceedings to 


the petitioners. 
Se Petitions allowed. 
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Before Mr, Justice Kotval. 
THE UNION OF INDIA v. DAMODARDAS NARAYANDAS.* 
Indian Railways Act (IX of 1890), Sec. 72—Suit against railway administration for non- 
delivery of goods consigned to plaintiff—Raihoay administration offering to deliver 
goods tn specie after filing of suit—Whether plaintiff bound to accept such offer and 
sue for damage to goods but not for non-delivery. 

Though ordinarily the plaintiff cannot tefuse to accept delivery from a railway 
administration of goods consigned to him, even if the goods are damaged, he need 
not accept the offer after he has once filed a suit for damages against the railway 
administration for non-delivery. 


Fazalbhat v. Dominion of India’ and Jusaf & Ismail Company v. Governor General in 
Counctl", referred to. 


THE facts appear in the judgment. 


ER. G. Bhave, for the applicants. 
E. A. Dave, for the non-applicant. 


Korvan J. This is an application for revision by the defendants in a suit, 
the Union of India, representing the Central and Northern Railway Adminis- 
trations, 

The non-applicant (plaintiff) firm had consigned to themselves 381 kattas 
of gur from Meerut to Itwari station, Nagpur. When delivery was asked, the 
Railway delivered only 361 kattas and was unable to deliver the balance of 
20 kattas of gur. This was on January 8, 1954. The plaintiff then served 
the usual notices and filed their suit on March 3, 1955. The trial Court passed 
a decree against the defendants for Rs. 440 and costs. 

The trial Court came to the conclusion that the non-delivery was due to 
negligence and misconduct on the part of the servants of the Northern and 
Central Railways. This finding was not challenged before me. But on béhalf 
of the Railways Mr. Bhave urged two points. Hig first point was that the 
Railway. Administrations managed to find the missing consignment of 20 kattas 
and therefore made an offer to the plaintiff to deliver the goods in specie on 
March 25, 1955. According to counsel, the plaintiff was bound to accept this 
offer, and even though the goods may be in a damaged condition, the only 
remedy of the plaintiff was to sue the Administration for damage to the goods 
but not for non-delhvery. He relies upon two cases of the Nagpur High Court, 
which are: Fazalbhat v. Dominion of India? and Jusaf & Ismatl Company v. 
Goernor General in Councal*. 

No doubt, these cases are authorities for the proposition that if delivery of 
consignment is offered to the consignee, in whatever condition the goods may 
be, the consignee must take delivery though he may give notice to the Adminis- 
tration of the condition of the goods and-then sue the railway for damages. 
The principle itself was adopted by my learned Brother Mudholkar J. in the 
first of the two cases mentioned above with some hesitation, and at p. 247, 
col. 2 of the A.LR. report, the learned Judge observed: 

“ ..I can find no direct authority in support of what I say, but the following obser- 
vations in Hirot v. L. & N. W. Rly. Co" lend support to my view.” 
Then he quoted the observation of Bramwell L.J. that (p. 247): 

“A return of the goods undoubtedly might -be shown to reduce the damages in the 
case of a conversion, not only where the owner voluntarily received back the goods 
but where he took -hem back against his will” 


*Decided, September 17, 1957. Civil Revision 1 [1951] A. L R. Nag. 245. 
Apploation No. 901 of 1956. against the 2 [1947T Nac. 835. 
decision of P. V. Mnjumdar, 8rd Additional 3 [1951] A. I. R. Nag. 245. 
Judge to the Ist Civil Judge I Clam, Nagpur, 4 [1947] Nag. 335. 
in O. 8. No. 235 of 1955. 5 (1878) 4 Ex. D. 188, 195, 
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In other words, the principle was. derived’ from the right of the defendant 
in a suit to show that the damages-have in fact been mitigated. I do not see 
how that principle can be extended to a case where the cause of action accruing 
to a plaintiff has once been put in Court. In the present case the offer was 
made pending the plaintiff’s suit and the result of the acceptance of the offer 
could only have been that the plaintiff’s right to carry on the suit would have 
been defeated. As I said, the principle itself, as adumbrated in the two rulings 
cited above, was a principle which normally one would hesitate to accept. I 
see no justification for extending the applicatidn of that principle to a case 
where the rights of the parties have been taken out of the domain of the con- 
tract and become the subject-matter of a litigation. I, therefore, hold that though 
ordinarily the plaintiff cannot refuse to accept delivery even if the goods are 
damaged, he need not accept an offer after he has once filled a suit for damages 
for non-delivery. 

The other contention on-behalf of the applicants ine been that in view of 
the newly added s. 74-C of the Railways Act it must be presnmed that the 
goods were goods consigned at owner’s risk in the absence of allegations and 
proof to the contrary by the plaintiff. In this respect counsel for the appli- 
cants urged that the burden was upon the'plaintiff to allege and prove that a 
rate other than the owner’s risk rate was agreed; otherwise it must be pre- 
sumed that-it was the owner’s risk rate. Assuming that this contention is 
correct, I do not see how in the present case the’ contention can be availed of 
by the Administration to defeat the plaintiff’s suit because of the provisions 
of s. 74-C(3) which expressly provides that— 

“When any animals or goods are carried or are deemed to be carried at owner's 

risk rate, a railway administration shall not be responsible for any loss, destruction or 
deterioration of or damage to such goods from any cause whatsoever except upon proaf 
that such loss, destruction, deterioration or damage was due to negligence or misconduct 
on the part of the Raflway Administration or of any of its servants.” 
That was precisely what was found in the present case. The trial Court found 
upom the facts that the loss was due to the negligence or misconduct on the 
part of the Railway Administrations and therefore it was immaterial whether 
the goods were sent at owner’s risk rate or at any higher rate under any other 
risk-note terms. In my view, the decision of the Court below was correct. 


The application for revision ia dismissed with costs. 
' Application dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr, Justice’ Badkas. 
DAULATSINGH GULABSINGH v. STATE OF BOMBAY.* 
Landlord and tenant—Landlord letting out portion of his land to lessee for agriculture- 
Landlord subsequently selling part of land demised to transferee—Transferee apply- 
ing to revenue: authorities to terminate lease in favour of lessee and to be pit in 
possession of land—Whether transferee could move revenue authorities to terminate 
part of lease granted by landlord to lessee—Transfer of Property Act (IV of 1882), 
Sec. 109—Berar Regulation of Agricultural Leases Act (XXVI of 1951), Sec. 9(1). 
The owner of:a field let out about fifteen acres from ft to the petitioner for agri- 
cultural purposes. Thereafter the owner sold to the respondent ten acres of land 
out of the land leased to the petitioner. The respondent made an application to tha 
revenue authority under s. 9 of the Berar Regulation ‘of ‘Agricultural Leases Act, 
1951, for terminating the lease in favour of the petitioner and for being put in pos- 

sesion of the demised land:— 
Held, that the ‘respondent: who was merely a transferee of a part of the demised 


* Decided; August 2, 11967. - | Miscellaneous Petition No. 102 of 1955, 
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premises could :not move the revenue authorities for permission to terminate at 
part of the lease which had originally been granted to the petitloner by the owner. 

Kannyon Baduven v. Alikutt,' Abdul Hamid. v. Bhuwaneshwar Prasad, Bala} 
Bhika}i Pinge v. Gopal Bin Raghu Kuk’ Vagha v. Manilal‘ Krishna v. Laxrmibaf 
and Ebrahim Pir Mahomed v. Curset#i Sorab}i De Vitre,’ referred to. 


B. BE. Mandlekar, for the petitioner. 
N. L. Abhyankar, for respondent No. 4. 


MUDHOLKAR J. This is a petition under art. 226 of the Constitution for 
the issue of a writ of certiorari for quashing tne orders of respondent Nos. 1 to 
8, by virtue of which respondent No. 4 had bean permitted to terminate the 
lease of the petitioner. 

The relevant facts are briefly these: Survey No. 15 of mauza Umerkhed, 
taluq Pusad, district Yeotmal, having an area of 28 acres and 33 gunthas be- 
longed to one Siddi Fakira. Out of this fleld, he let ont 15 acres and 20 gun- 
thas of land to the petitioner under an oral agreement entered into on or about 
March 21, 1949, for the agricultural year 1951-52. It was contended by the 
petitioner that by subsequent agreement the petitioner was granted leases for 
the years 1952-53, 1953-54 and 1954-55. But these agreements are denied by 
respondent No. 4 and have been negatived by respondents Nos. 1 to 3. 

By the operation of the Berar Regulation of Agricultural Leases Act, 1951, 
which came into force from November 15, 1951, the petitioner became a pro- 
tected lessee within the meaning of s. 3 of the Act which entitled him to remain 
in possession of the land for a period of seven years from the agricultural year 
1951-52 or from the date of the subsequent lease, if there be any. 

Siddi Fakira sold to respondent No. 4, 10 acres of land out of the land leased 
out to the petitioner, by a sale-deed executed on May 6, 1951. Thereupon, 
respondent No. 4 made an application to the appropriate revenue authority 
under s. 9 of the Act for terminating the lease in favour of the petitioner and 
for being put in possession of the demised land. This application was oppesed 
by the petitioner on various grounds but was allowed by the Sub-Divisional 
Officer, Pusad. The order of the Sub-Divisional Officer was upheld by the 
Deputy Commissioner, Yeotmal, and eventually by the Board of Revenue, 
Madhya Pradesh. 

Apart from the contentions raised by the petitioner, it seems to us that 
there ig a good reason why the petitioner’s lease cannot be allowed to be termi- 
nated. That reason is that the original lease by Siddi Fakira was in respect 
of 15 acres and 20 gunthas while what respondent No. 4, who is a transferee 
of 10 acres of land out of the demised land, wants is the termination of a part 
of the lease. He thus wants that the lease should be severed, which cannot be 
permitted to be done under the law. According to Shri Abhyankar, who ap- 
pears for respondent No. 4, the provisions of s. 109 of the Transfer of Property 
Act result in a severance of the lease where a part of the leased premises is 
transferred by the lessor. Section 109 of the Transfer of Property Act reads 
thus: 

“Tf the leasor transfers ‘the property leased, or any part thereof, or any pert of his 
interest therein, the transferee, in the absence of a contract to the contrary, shall 
possess all the rights, and, if the lessee so elects, be subject to all the liabilities of the 
‘lessor as to the property or part transferred so long as he is the’ owner of it; but the 
‘lessor shall not, by reason only of such transfer, cease to be subject to any of the 
‘liabilities imposed upon him by the lease, unless the leasee elects to treat the transferee 
as the person Hable to him.” 

Apart from the fact that that section does not in terms apply here, we would 
point out that it does not permit severance of a leage in the manner contended 


1 (1919) LL. R. 42 Mad. 608, 609. 4 (1934) 37 Bom. L. R. 249. 
2 (1952) N. L. J. 398. 5 (1987) 40 Bom. L. R. 439. 
3 +1878) L L. R. 8 Bom. 28. 6 (1887) L L. R. 11 Bom. 644; 
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for by respondent No, 4. The only new right which comes into being upon 
a transfer of a portion of the demised premises is the right to the apportion- 
ment of the land. Shri Abhyankar, however, places reliance on the first 
sentenee of s. 109 and wants it to read thus: ; 

“If the lessor transfers the property leased or any part thereof, or any part-of his 
interest therein, the transferee, shall possess all the rights of the lessor as to the pro- 
perty or part transferred so long as he is the owner of it.” 


He contends that one of the rights of the transferor was to terminate 
the tenancy of the lessee and this right passed to the transferee con- 
sequent on the transfer. But it has to be borne in mind that while the trans- 
feror had a right to terminate the entire tenancy, he never had a right to 
terminate only a part thereof. What would pass to the transferee, therefore, 
consequent on the transfer, would be only such right as the landlord unquestion- 
ably had and not something which the landlord never had. No new right to 
terminate a part of a tenancy came into being by virtue of a transfer. In the 
circumstances, therefore, we cannot accept this contention. 

Shri Abhyankar then refers us to the decision of a Full Bench of the Madras 
High Court in Kannyan Baduvan v. Alskutts’. In that case the question 
which was referred to the Full Bench was :— 


“When several items of property are comprised in a lease, is the landlord entitled 
to evict the tenant from one of those items only, without paying him compensation for 
the improvements on other items?” 

Dealing with this question Wallis C.J. observed (p. 609): 

“,..A lemor cannot give a tenant notice to quit a part of the holding and 
then sue to eject him from such part only, as pointed out quite recently by the 
Privy Council in Harihar Banner v. Ramsashi Roy.™ Consequently, if the suit is 


the rights of the transferor in the part transferred’ words which are large enough to 
cover both covenants and conditions. There is no question of a condition here, as the 
mut was to recover possession on the expiry of the term. Under the general law the 
assignee of the reversion in part of the demised premises is entitled to bring such a 
sult, and there does not appear to be any ground for suggesting that the general law 
in this respect is inapplicable In Malabar.” (Italics by us). 

To the same effect is the view of the majority. It will thus be clear that while 
the principle that a lease cannot be terminated in part is accepted. the learned 
Chief Justice held that after the expiry of the lease the landlord can under 
the general Jaw sue for possession even of a portion of the demised nremises, 
No douht, the learned Chief Justice bas said that certain other considerations 
arize, where, a part of the demised premises is transferred, but even then the 
learned Chief Justice did not go further than saying that the right of the 
assignee to eject the tenant from the land covered by the assignment arose 
on the expiry of the lease. He did not say that the assignee or the transferee 
acquired this right during the currency of the lease, that is to say, he did not 
go so far as to say that the transferee by the mere fact of transfer was entitled 
to terminate the lease in ‘so far as it related to that portion of the demised 
premises which was obtained by him by transfer. 


1 (1919) L L, R. 42 Mad. 608, 609. la (1918) 35M. L. J. 707, r.o. 
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A number of decisions bearing on this question have been referred to by one 
of us (Mudholkar J.) in Abdul Hamid v. Bhuwaneshwar Prasad’ woere it has 
been held that a tenancy created by several landlords jointly could not be ter- 
minated by a notice given by only one of them. In that case reliance was 
placed on-the decision of Westropp C.J. in Balaji Bhikaji Pinge v. Gopal bin 
Raghu Kuli? which was followed by the Bombay High Court in Vagha Y. 
Manilal? and Krishna v. Larmibas+. -No doubt there are certain obser- 
vations of Jardine J. in Ebrahim Pir Mahomad v. Cursex Sorabh De Vitro 
which lend: some support to Shri Abbyankar’s argument. But that decision 
does not seem to have met with the approval of the Bombay High Court in 
any subsequent cases. Moreover, the decision does not make any mention of 
the decision of Westropp C.J., though apparently that decision was cited 
before the learned Judge. On the whole, therefore, we are of opinion that 
respondent No. 4, who was merely a transferee of a part of the demised pre- 
mises, could not move the revenue authorities for permission to terminate only 
part of the lease which had originally been granted to the petitioner by Siddi 
Fakira. In this view, we allow the petition. In view of the fact that we have 
decided in favour of the petitioner upon a ground not raised by him, we direct 
that each party should bear its own costs. The outstanding amount of secu- 
rity deposited by the petitioner shall be refunded to him. 

Petition allowed. 


CRIMINAL REVISION. 


Before Mr. Justice Shelat and Mr. Justice Miabhoy. 


DATTATRAYA DULAJI GHADIGAONKAR v. WADILAL PANCHAL® 

Criminal Procedure Code (Act V of 1898), Secs. 203, 200, 202--Indian Evidence Act (I of 
1872), Sec. 105—Whether obHgatory upon magistrate under s. 203 to examine wit- 
nesses on his own-—Ambit of powers of magistrate under s. 203—-Ofence admitted 
but exception pleaded—Magistrate whether can dismiss complaint under s. 203 bith- 
out legal evidence led before him establishing such excepton—Burden of proof to 
establish exception—Whether magistrate can dismiss complaint where complaint 
itself discloses circumstances constituting an exception—Rule as to presumption and 
mode of proof of exception laid down tn s. 105, Indian Evidence Act, whether abro- 
gated by s. 202 or 203 of Code. 


Section 203 of the Criminal Procedure Code, 1898, does not cast any duty upon the 
magistrate to examine witnesses on his own. 

Section 203 of the Code confers wide powers on a magistrate. The discretion 
given to him has, nonetheless, to be exercised judicially, and although he has a 
power to order an inquiry, it is he who has to judicially decide whether to proceed 
or not. He cannot surrender his judgment to the police and the report made to him 
by the police at best is meant only to assist him in finding out the truth or other- 
wise of the complaint. 

Nalliappa Pillai v. Palaniandi Ambalam', agreed with. 
MacCarthy v. Lord Shannen’, commented upon. 

Ridha Kishen v. S. K. Misra‘ and Fazlar Rahaman v. Abidar Rahaman’, referred to. 

Where there is evidence that an offence has been committed or where the facts 
making out a prima facie case against a person accused of an offence are admitted 
but an exception is pleaded, there must be legal evidence before the magistrate 
establishing such an exception before the complaint can be dismissed under s. 203 


1 (1852) N. L. J. 398. the order of dismissal passed by R. 8. Parikh 
2 (1878) I. L. R. 3 Bom. 28. Presidency Magistrate, 4th Court, Girgaum, 
3 (1934) 37 Bom. L. R. 248. Bombey, in Case No. 6/T and R of 1086. 
4 (1987) 40 Bom. L. R. 439 6 [IM9þA. I. R. Mad. 282, 
& (1887) I. L. R. 11 Bom. 644. 7 {i A. I. R. Mad. 135 
“Decided, September 13, 1957. Criminal 8 [1949] A. I. R. Pat. 36. 

Revision Application No. 834 of 1957, against 9 


(1918) 23 Cal. W. N. 393, 
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of the Criminal Procedure Code, 1898. The burden: to’ establish such an exception 
is upon the accused and that he can discharge either by adducing evidence or rely- 
ing upon data in the prosecution case itself. 

Where a complaint tteelf discloses circumstances constituting an exception, a magis- 
trate might be entitled to hold that no sufficient ground was disclosed in the com- 
plaint to proceed and dismiss the complaint under a. 208 of the Code. 

Tulsidas v. Bilimoria’, explained. 

Emperor v. Dhondt’, Emperor v. Finan', Narayan Keshav Gangal v. The State of 
Bombay‘, In re Virbhan Bhage}*-and Gulab Khan v. Ghulam Md. Khan’, referred 
to. 

There is nothing in s. 202 or s. 203 of the Criminal Procedure Code, 1898, which 
abrogates the rule as to the presumption laid down in s. 105 of the Indian Evidence 
Act, 1872, and the mode of proof of exception laid down in imperative language 
in that section. 


Tus facts are stated in the judgment. 


K. T. Sule, with F. V. Desai, G. P. Kim, H. 8. Kahani and Mrs. Mina 
Gavankar, for the petitioner. 

K. A. Somjes and H. M. Chokst, with A. D. Desai, for the accused-opponent. 

Y. A. Chandrachud, Assistant Government Pleader, for the State. 


Samar J. This is an application in revision against the order passed by the 
learned Presidency Magistrate, IV Court, Girgaum, whereby he dismissed under 
a. 208 of the Criminal Procedure Code the complaint filed by the petitioner on 
October 31, 1956. The application raises points of interest in regard to the 
ae of the powers of Magistrates under Chap. XVI of the Criminal Procedure 

de. 

Before we go to the several contentions raised on behalf of the parties in 
somewhat elaborate arguments, it would be expedient to set out a few facts 
relevant for the purposes of this judgment. 

It is a well-known fact that, in the evening of June 8, 1956, a public meet- 
ing was held at Chowpaty which was to be addressed by the Prime Minister of 
India. It is equally a well-known fact that considerable disturbance was caused 
‘at that meeting as a result whereof that meeting had to be dispersed. Conse- 
quently large crowds began to wander about in various localities around Chow- 
paty including the area around Charni Road Station. It is the case of the 
petitioner that at about 8 p.m. that day, his younger brother, Sitaram Ghadi- 
gaonkar, was crossing the road from the up side of Charni Road Railway plat- 
form near a building called Laud Mansion. At that time there was a large 
crowd on that road and members of that crowd were stopping vehicles passing 
by that road. One taxi, which had come from the side of Opera House and was 
attempting to go towards Churchgate was already stopped. Sitaram was ae- 
companied at this time by Shashikant Kamtekar and one Nandkumar Ganpat 
Vagal. While they were trying to croas the road or had in fact crossed the road, 
these three persons heard revolver shots and on looking back they found that 
a Bhayya was injured by one of these shots and was lying on the footpath oppo- 
site Charni Road Station. It is the case of the petitioner that thereupon 
Sitaram and his friends went up to that Bhayya in order to give him aid. At 
this stage one more shot was fired by one of the occupants in the blue car which 
was on the left side of the road at that time near the taxi which had been stopped 
by the crowd and wag trying to overtake that taxi from the left side in order to 
go towards Churchgate. According to the petitioner, this blue car, which was 
attempting to go towards Churchgate, was near the footpath on the left side 
when the shots were fired. The last shot that was so fired struck Sitaram as a 


1 (1982) 84 Bom. L. R. 910. * No. 1316 of 1951, decided by Chagla O. J. on 
2 (1927) 29 Bom. L. R. 718. June ae 1952 (Onrep 
2 (1931) 33 Bom. L. R. 1182. 5 (19 28).30 Bom L. R. 642, 


4 (1953) Criminal’ Revision Apploation 6 [1027] A. L R. Lah. 80. 
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result of which he died almost instantaneously and before he could -be removed ' 
to a hospital. 

The petitioner thereafter made inquiry with the Commissioner of Police, 
Bombay, if he had any intention of taking steps against the respondent who, 
a ing to the petitioner, had fired the shot which killed his brother. 

It would seem that the respondent had gone to Gamdevi Police Station that 
night when he informed the police that while he was returning from the meet- 
ing at Chowpaty and was proceeding from the side of Opera House towards 
Churehgate in the car belonging to Mr. K. K. Shah, an advocate of this Court, 
that car was surrounded by a mob of 200 or 300 persons who were rowdy in the 
extreme, that a taxi had already been stopped by that mob, that their car also 
was stopped, that one of the occupants of their car was manhandled by the 
crowd, that some of the persons in that crowd also handled him roughly with 
the result that his shirt was torn and he was deprived of his papers and cash 
of Rs, 35, that these persons then tried to drag him out of the car and that he 
in fact sustained some injuries upon his neck. The officer at Gamdevi Police 
Station sent him to Nair Hospital for examination. He was treated there but 
it is said that although the medical authorities asked him to stay in the hospital 
the respondent declined. 

The version of Shashikant Kamtekar, Nandkumar V Prabhakar Dhole 
and Subodh Janardhan, who claimed to be eye-witnesses of the incident that 
took place near Laud Mansion was that Shashikant and Nandkumar had gone 
that afternoon to ths residence of Sitaram. Apart from the meeting at Chow- 

ty, another meeting was held at Shivaji Park at Dadar by the organizers of 

Maharashtra Samiti. Shashikant, Nandkumar and the deceased 
Sitaram decided to go to that meeting at Dadar, but when they reached Dadar, 
they felt that it t rain and therefore Sitaram and his two companions left 
Dadar before the mesting came to an end. That was at about 7-15 pm. The 
deceased, however, did not return to his house from the meeting but came along 
with them because he wanted to ascertain the roll number of his brother 
Dattatraya who had appeared for the S.S.C. Examination. The three of them 
came out on Queen’s Road and were proceeding towards Kelewadi by crossing 
the Queen’s Road. Even these witnesses said that at this time there were 
. crowds all along the Queen’s Road and the members thereof were stopping 
taxis and other vehicles. When they reached the footpath on the other side of 
Charni Road Station, suddenly they heard the noise of brakes of a motor car. 
Just then, a blue coloured car came from the direction of the Opera House and 
was about to overtake the taxi that had bean stopped when they heard shots 
being fired from the blue car. Three shots were fired at that stage by someone 
from that blue car. On hearing these three shots, the three of them, including 
the deceased, retreated to the extreme end of the footpath and there they saw 
a.Bhayya lying injured by a bullet. The three of them, therefore, went up to 
the Bhayya and attempted to lift him up. At that juncture, according to 
Shashikant, he heard another shat fired from that blue car and this shot hit 
Sitaram in his chest on the left side. Sitaram collapsed on that footpath. They 
removed Sitaram to the G. T. Hospital in a taxi, but before they could reach the 
hospital, he expired. 

As against the version of these witnesses, the version put forward on behalf of 
the respondent was that after the conclusion of the meeting at Chowpaty, the res- 
pondent, one Ratilal Sanghvi, one Vinay K. Shah and K. K. Shah left Chowpaty 
in the car of K. K. Shah bearing No. BMU 9684 in order to return home. But 
the crowd that had gathered on the road had become unruly as it had been dis- 
persed. earlier by the police by using force. With a view to avoid this crowd, 
K. K. Shah directed his driver to proceed towards Kemp’s Corner and then to 
Grant Road. The car came on the Queen’s Road via „Lamington Road, Tribhuvan 
Road and Charni Road. When they came on thè Queen’s Road, they found 
that a B.B.8.T. Bus was being burnt by a riotous crowd, a taxi had also been 
stopped. and stones were. being pelted. This riotous crowd also stopped the 
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ear of K. K. Shah and surrounded it. They also thréw stones at the car and 
caused damage to it. They were shouting ‘‘Maro, maro’’. Some of them 
attempted to drag Ratilal Sanghvi out of the car. Some caught the respondent 
by his neck and by his hair and attempted to drag him out of the car. The 
respondent sustained injuries upon-his neck as a result of this attack upon him. 
Injuries were also caused to Ratilal Sanghvi. At that stage the respondent 
took out his revolver and shot at the assailants. Thereafter the car was driven 
away and they reached home, The case of the respondent, as stated by the 
learned Magistrate in his order, was tuat ‘‘if Wadilal Panchal (the respondent) 
had not opened fire at their assailants, the assailants would have killed all of 
them and destroyed the car’’. It is clear, therefore, that the versions of the 
four witnesses, vis. Sashikant Kamtekar, Nandkumar Vagal, Prabhakar Dhole 
and Subodh Janardhan is entirely different from the one given by the res- 
pondent and the other occupants of that car. 

On July 3, 1956, the petitioner addressed a letter through his advocate to 
the Commissioner of Police asking if the respondent had been arrested. On 
July 18, 1956, the Commissioner of Police, replied stating that inquiries made 
did not reveal any offence having been committed by the respondent and no 
action had, therefore, been taken by the police. The petitioner thereafter filed 
his complaint on October 31, 1956, before the learned Presidency Magistrate, 
IVth Court, Girgaum, and the learned Magistrate examined him on that day. 
In the complaint, the petitioner averred that when the said car approached the 
entrance of Charni Road Station and Kelewadi Lane, the respondent fired three 
shots in quick succession from a revolver, one of which hit the deceased Sitaram 
fatally. In para. 8 of the complaint he subm‘tted that the act of the respondent 
amounted to murder punishable under s. 302 of the Penal Code and prayed 
that the learned Magistrate should order a warrant to issue against the res- 
pondent and to deal with him according to law. The case in the complaint, 
therefore, clearly was that the respondent was guilty of the offence of murder 
and that he had to file the complaint because the Commissioner of Police had 
infarmed him that no action was proposed to be taken against the respondent 
by the police. 

The learned Magistrate thereafter made an order for inquiry under s. 202 
of the Criminal Procedure Code. Aggrieved by that order the petitioner filed 
an application in revision to this Court stating that the order of inauiry was 
improper and wrong. On November 25, 1956, that revision application was 
summarily rejected. In the meantime, the police sent their report to the Jearn- 
‘ed Magistrate and upon receipt thereof the learned Magistrate sent a notice to 
the petitioner to appear before him. At that time the petitioner’s advocate told 
the learned Magistrate that as the revision application was pending in the Hich 
Court, the petit’oner and his witnesses had not gone to the police to give their 
statements but now that that applicaion had been disposed of by the High 
Court, they were prepared to go to the police and give their statements. On 
January 17, 1957, the learned Magistrate made a further order asking the police 
to mate further inquiry. It was in the course of this further inquiry that the 
police recorded the statement of witnesses produced before them by the peti- 
tioner as also the respondent and other persons including those who were the 
occupants of that car. The police sent a second report to the learned Magistrate 
whereupon the learned Magistrate issued a notice tn the net*tioner. After hear- 
ing the arguments on both the sides the Jearned Magistrate nassed the order 
on April 30, 1957, dismissing the petition under s. 208 of the Criminal Procedure 
Code. 

The learned Magistrate after dealing with the statements of witnesses, which 
were annexed to the police reports, observed as follows: 

“It is clear that the eye-witnesses Shashikant Ramchandra Kamtekar, Prabhakar 
Sadashiv Dhole, Subodh Janardhan Geedh and Nandkumar Ganpat Wagal have given 
false statements as regards what happened. The surrounding circumstances and ths 
statements of all the occupants of the car including the statement of Shri K. K. Shah 
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clearly establish that the shot which killed the deceased was fired by the accused 
in selfdefence. Moreover the evidence of the -police surgeon conclusively establishes 
that the story of the complainant's witnesses is false and the deceased was very near 
the car when the shot was fired at him.” 


Upon these findings the learned Magistrate came to the conclusion that 

“no offence ia disclosed to have been committed in this case. In my judgment there 
is no sufficient ground fdr proceeding in this case. I accept the police report. I dismiss 
this complaint under ‘section 203 of the Criminal Procedure Code.” 


From the order made by the learned Magistrate, it is fairly clear that he came 
to this conclusion on two grounds, first, that by reason of the statements of 
Shashikant Ramchandra Kamtekar and the three others being contrary to the 
evidence given by the Police Surgeon, Bombay, at the inquest proceedings, their 
version was false. In other words, he disbelieved the story that the deceased 
had gone to the footpath to the injured Bhayya to give him assistance and was 
hit by the bullet at tnat stage. Secondly, upon the strength of the statements 
made before the police by K. K. Shah and others including the respondent he 
came to the conclusion that the bullet shot that caused the death of Sitaram 
was fired by the respondent in exercise of his right of private defence. 

As we have already stated, we had had the benefit of elaborate arguments 
from the bar. In substance, however, the whole controversy centers round the 
question as to the scope of the powers of Magistrates under Chap. XVI of the 
Code. 
` Mr. Sule, on behalf of the petitioner, mainly concentrated upon two conten- 
tions, first, as regards the powers of Magistrates under s. 203 and, secondly, the 
position of the respondent by virtue of the rule as to presumption under s. 105 
of the Evidence Act. On the first question the cont~ntion of Mr. Sule was that 
the learned Magistrate was not ent'tled to dismiss his complaint without taking 
evidence of the complainant and his witnesses. His contention was that his 
prayer to the learned Magistrate was for the issue of process against the res- 
pondent and then to deal with his complaint in accordance with law. He urged 
that it was mandatory under s. 203 for a Magistrate to examine the complainant 
and his witnesses before he could dismiss his complaint. He also urged that 
upon a proper construction of ss. 200, 202 and 203, it was incumbent upon the 
Magistrate to examine the witnesses of the complainant twice (1) at the stage 
when the complaint is filed and (2) when the Magistrate decides to dismiss it. 
In support of his contention Mr. Sule relied upon ground (a) of his petition 
and said that his grievance was that the learned Magistrate erred in law in dis- 
missing the complaint without taking any evidence and relying solely upon 
the report of the police. But then Mr. Sule was fair enough to concede that 
the statement made in ground (a) of his petition was not factually correct, 
because, the learned Magistrate did, in fact, examine the complainant under 
s. 200. Mr. Sule, however, changed his gronnd and sgaid that mere examination of 
the complainant was not enough, and that inasmuch as the complainant had set out 
the names of witnesses whom he proposed to examine, the learned Magistrate 
was bound to examine these witnesses. He even went to the extent of saying 
that even though the petitioner: had not told the Jearned Magistrate that he 
wished to examine his witnesses, and there was in fact nothing on record to show 
that these w'tnesses were present, as mentioned in s. 200, s. 203 casts upon the 
learned Magistrate the duty to call upon the complainant to examine his wit- 
nesses and then on consideration of such evidence only he could dismiss his 
complaint. 

Now. the question involved in these contentions ia of some interest. and, there- 
fore. it becomes necessary for us to examine thes sections to ascertain the scope 
of the powers and duties of a Magistrate. In fairness to the learned Magistrate, 
it must be said that be not only examined the complainant at the very initial 
stage as required by s. 200 but gave the complainant opportunities at two stages 
at least to be heard when he received the two police reports. It is clear from 
the record, and it is conceded, that no application at any stage was made by the 
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complainant or on-his behalf that he wished or that he should be permitted to 
examine his witnesses. But then Mr. Sule’s argument was that even if the 
complainant did not apply, it was the duty of the learned Magistrate to have 
himself called upon the complainant to examine himself-and his witnesses and 
then in the light of that evidence as also the result of the inquiry, the learned 
Magistrate could have dismissed his complaint if he then found that there was 
no sufficient ground for proceeding. That failure, Mr. Sule urged, vitiated the 
order of dismissal 

Now, 88. 200 to 208 form a Chapter in themselves under the heading ‘‘of com- 
plaints to Magistrates’. This Chapter lays down the pfocedure to deal with 
the complaints lodged by private persons. Section 200 provides that a Magis- 
trate, taking cognizance of an offence on complaint, shall at once examine the 
complainant and the witnesses present, if any, upon oath and the substance of 
the examination shall be reduced to-writing and signed by the complainant and 
the witnesses and also by the Magistrate. Clause (b) of the proviso to s. 200, 
however, says that where the Magistrate is a Presidency Magistrate, such exa- 
mination may be upon oath or not as the Magistrate in each case thinks fit. 
Secondly where the complaint is made in writing, such examination need not be 
in writing, and thirdly the Magistrate may, if he thinks fit, before the matter 
of the complaint is brought before him, require the complaint to be reduced to 
writing. It is clear from this clause that the examination of the complainant 
and his witnesses need not be on oath, need not even be reduced to writing 
where the complaint is in writing. Equally it is clear that the words ‘‘such' 
examination’’ in this part of the proviso means the examination of the com- 
plainant and witnesses who are present, if any, referred to in the fiat part of 
s. 200. Now, it is clear that the object of this examination under s. 200 is to see 
that the members of the pnblic are not urinecessarilv harassed by falee and frivo- 
lous accusations. To avoid this mischief, the Magistrate. before he issues a pro- 
cess and summons a person accused of an offence, should satisfy himself of the 
truth or falsehood of the complaint and then see if the matter in the complaint 
requires inquiry by a Court of law. Section 200, however, talks about examina- 
tion of the complainant and the witnesses who are present at the time when the 
complainant lodges his complaint. As we have already observed. the learned 
Magistrate in this case did examine the complainant as even Mr. Sule conceded. 
There is nothing on record to show that the complainant had kept any of his 
witnesses present ov that he had said then that he desired that they should be 
exemined or that the learned Magistrate failed to permit the complainant to 
examine his witnesses. As we have already said, the learned Magistrate did give 
opportunities to the complainant to be heard and at no stage the complainant 
asked the learned Magistrate to take evidence of his witnesses. We do not find 
in 8. 200 any duty cast upon the Macistrate to call upon the complainant sto 
moty to examine his witnesses as Mr. Sule urged. 

Section 202 appears to us to contain yet another check to prevent false and 
vexatious complaints being filed. That section makes it clear that a Magistrate 
is not bound to issue process immediately a complaint is filed before him, but 
where he has doubts about the truth of the complaint, it gives him power to 
postpone the issue of process if he thinks fit, no doubt, for reasons to be record- 
ed in writing and either to inquire into the case himself or direct an inquiry 
to be made by a police officer or even by such other person as the Magistrate 
thinks fit ‘‘for tbe purpose of ascertaining the truth or falsehood of the com- 
plaint.” It is obvious, therefore, that the inquiry ordered by the learned 
Magistrate in this case was under s. 202 and, therefore, was one for the purpose 
of ascertaining the truth or falsehood of the complaint filed by the petitioner. 

Since there was some controversy as to what constitutes a ‘complaint’, we 
would refer to the definition of the word ‘‘complaint’’ set out in the Code. 
Section 4(A) defines ‘complaint’ as meaning, 

“the allegation made orally or in writing to a Magistrate, with a view to his taking 
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ection under this Code, that some person, whether known or ynknown, has committed 
an offence, but it does not include the report of a police officer.”. 


As we have already pointed out, the petitioner in this case expressly averred 
that it was the respondent who caused the death of the deceased Sitaram and 
prayed for the issue of a warrant against the respondent. 

For this purpose, that is to say, for the purpose of ascertaining the truth or 
falsehood of the complaint, eL ( A) of s. 202 enables a Magistrate to take evi- 
dence of witnesses on oath while he is making the inquiry into the complaint. 
A Magistrate, therefore, would be justified in postponing the issue of tue pro- 
cess when he feels doubt about the truth of the complaint before him and in 
ordering an inquiry by a police officer and can at that stage himself examine 
witnesses on oath and then decide whether or not to issue tue process. As the 
learned Assistant Government Pleader pointed out, these sections appear to 
contemplate examination of witnesses both on oath as, for instance, under s. 200 
and el. (2A) of s. 202 and also without oath go far as Presidency Magistrates 
are concerned under cl. (b) of s. 200. Now, it may conceivably be argued that 
for ascertaining the truth or falsehood of the complaint under s. 202, tne wit- 
nesses whom a Magistrate may examine on cath might be witnesses both 
aides. There are no restrictions in s. 202 on the power of a Magistrate to exa- 
mine witnesses. 

Section 203 then provides that the Magistrate may dismiss a complaint if, 
after considering the statement on oata, if any, of the compainant and the wit- 
nesses and the result of the investigation or inquiry, if any, under s. 202, he 
finds that there is no sufficient ground for proceeding. In a case where he dis- 
misses his complaint, he has to record briefly the reasons for his so doing. 

Mr. Sule urged that s. 202 requires tuat before the Magistrate dismisses the 
complaint he is bound to examine witnesses on oath; he has to consider evidence 
of the complainant and his witnesses along with the result of the inquiry order- 
ed by him, and then only he can dismiss the complaint. But there again we do 
not find anything in s8. 203 which would seem to cast any duty upon the Magis- 
trate to examine witnesses on his own. Not only this section, unlike s. 200, does 
not provide for any such examination, but the word ‘‘if any’’ occurring therein 
negatives the contention urged by Mr. Sule. Toe words ‘‘if any” in a. 208 
obviously go with the words previously occnrring in the section, that is, with 
the words ‘‘the statement on oath’’, and the words ‘‘statement on oath of the 
complainant and the witnesses’’ can only refer to such statement taken eituer 
under a. 200 or s. 202, for s. 203 does not provide for any examination either of 
the complainant or witnesses. Under cl. (b) of s. 200, however, a distinction is 
made between a Magistrate in the mofussil and a Presidency Magistrate, and it 
ig clear that the examination of a complainant necd not be upon oath and need 
not even be reduced to writing where the complaint is in writing. Having 
regard to cl. (b) of s. 200, the rtatement upon oath would appear to be 
the one taken under cl. (24) of 8. 202 and , therefore, when a. 203 provides that 
a Magistrate may dismiss a complaint “after consilering the statement on oath, 
if any, of the complainant and the w'tness‘a’’, these words must mean the state- 
ment on oath, if any, taken by the Magistrate either at the initial stage under 
g. 200 or the one taken by him under el. (2A) of s. 202. 

It seems to us to be clear, therefore, that under these provisions the procedure 
to be followed in the case of a Presidency Maqistrate: is that under a. 200 he 
has to examine the complaant and witnesses if present; such examination may 
be on oath or not as he thinks fit in each case, and where the complaint is in 
writing, it need not even be reduced to writing. Having done that if be finds 
that he should issue process, he may do bo without any more. If he has doubt, 
he may require an tmquiry to be made by the police or by such other p*raon as 
he thinks fit, and at that stage if he desires to be still more certain, he has the 
. power to examine witnesses on oath. But that again, as we have already point- 
ed out, is a matter for his discretion, cl. (24) of s. 202 being only an-enabling 
clause. Then comes the last stage under s. 203 and that is that if there are any 
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statements- on oath“of the- complainant and witnesses, the Magistrate must con- 
sider them along with the result of the inquiry and then only he.may dismiss 
the complaint if he finds that there is no sufficient ground to p 

Section 203 undoubtedly confers wide powers on a Magistrate. The discre- 
tion given to him has, nonetheless, to be exercised judicially, and although he 
has a power to order an inquiry, it is he who has to judicially decide whether to 
proceed or not. He cannot surrender his judgment to the police, and the report 
made to him by the police at best is meant only to assist him in finding out the 
truth or otherwise of the plaint. 

Mr. Sule relied upon the decision i in Radha Kishun v. 8. K. Misra.’ There, the 
facts were that on October 17, 1947, the petitioner filed a complaint against 
one 8. K. Misra, Assistant District Supply Officer of Dinapur and his peon, 
alleging assault, criminal trespass ete. against the petitioner, his son and certain 
other persons. On that day the petitioner was examined on oath by the Sub- 
Divisional Magistrate. The Sub-Divisional Magistrate then ordered an inquiry 
into the complaint to be made by a Magistrate exercising first class powers at 
Dinapur. <A local inquiry was held on October 25 by that Magistrate and 
after examining witnesses, that Magistrate submitted his report on November 5 
for issue of process. The Sub-Divisional Magistrate then passed an order for 
obtaining sanction of the Government for the prosecution of the accused persons 
thinking that such sanction was neceæary under s8. 197 of the Code. The record 
of the case then went up to the District Magistrate who held that no such sanc- 
tion was necessary but observed that although an accused had no leous standi 
till the cognizance of the offence is taken by the Magistrate, he (the District 
Magistrate) could not see how even a prima facie case could be said to have 
been made out till the person complained against was given an opportunity to 
give his version of the incident. When the Sub-Divisional Magistrate received 
the record with these observations of the District Magistrate, he ordered that 
he would hold fresh inquiry on the- spot at Paliganj where the incident, was said 
to have occurred and further ordered that both the parties should be present. 
This order was challenged and Mr. Justice Das held that the accused had no 
right to be heard at the stage when the complaint is under consideration. 
Whether a prima faae case has been made out or not does not depend upon 
whether the accused has been heard or not; it depends on the kind of evidences 
which is given by the complainant in support of his complaint and he deprecat4 
ed in express terms the notion of turning such an inquiry into a full-dress trial. 
‘At p. 89 of the report the learned Judge observes: 

“,..All that I need say is that the absence of the accused persons at the time when 
Mr. Sarkar held the enquiry cannot be accepted as a good ground for directing a fresh 
enquiry by the learned Sub-Dtvisional Magistrate himself m violation of the provisions 
‘of s. 202, Criminal P. C. Assuming that the accused person makes certain statements in 
his defence, I do not see how the learned Sub-Divisional Magistrate can hold that the 
witnesses who support the petition of complaint should be disbelleved, unless the learned 
Sub-Divisional Magistrate is prepared to convert his enquiry into a full-dresa trial. If 
the accused person is not to be permitted to cross-examine the witnesses who support 

- the petition of complaint, their evidence cannot be thrown out merely on ths statements 
of the accused. Their evidence can be thrown out only if the enquiry is converted into 
‘a trial; but that is a practice which has been condemned by this Court on more than 
one occasion.” 


This decision has obviously no relevance to the contention raised by Mr. Sule 
as regards the duty of a Magistrate to take evidence and we do not see how he 
can bring to hia aid this decision except to the extent of showing that the enquiry 
under Chap. XVI is an inquiry restricted to the complaint and no more and 
that such an inquiry should not be converted into a fn!l-drees preliminary trial. 
We have, however, cited gr observations as they throw useful light on the 
sedond question raised by . 
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The next:case relied upon by Mr. Sule was of MacCarthy v. Lord Shannen’ 
where Devadoss J. observed with reference to s. 202 that it would be open toa 
Magistrate to hold a preliminary enquiry under s. 202 of the Code, but in hold- 
ing such enquiry, if evidence, which is opposed to the complainant’s allegations, 
is brougut before him, he should give opportun‘ty to the complainant to explain 
or to meet such evidence. He held on this ground that since no such procedure 
had been followed, he would set aside the order of the District Magistrate dis- 
missing the complaint. Mr. Sule argued, relying upon this decision, that after 
the learned Magistrate received the report from the police, he should have, 
under s. 202, given an opportunity to the complainant to challenge the report 
and to meet the data upon whic the report was grounded. With respect to 
the learned Judge, wno decided that case, s. 202 nowhere provides for the 
procedure laid down in that decision; nor does it provide for a right to a com- 
plainant to challenge the report or its correctness. If the observations in this 
case wire to be accepted, it would mean that the accused and hig witnesses 
would have to go into the witness-box to support the report and submit to a 
cross-examination or, in any event, toe complainant would have to be allowed 
to lead further evidence by way of counter evidence against that report. That, 
in our view, is not warranted by the terms of s. 202. But in a later case in 
Nalliappa Pilat v. Palaniandi Ambalam® Mr. Justice Govinda Menon diss:nted 
from the view taken by Devadoss J. in MacCarthy’s case and held that all 
that the Magistrate has to do under s. 203 is to consider the statement on oath, 
if any, of the complainant as well as the result of the investigation or enquiry 
ordered by him under s. 202 before he dismisses the complaint. Nowhere is it 
stated that a Magistrate who has referred a complaint for enquiry should, after 
receipt of the police report, give an opportunity to the complainant to adduce 
evidence to show that the report of toe police was wrong or incorrect. With 
respect, we agree with these observations made by Govinda Menon J. in this 
case. Giving permission to challenge the report or to adduce counter evidence 
is not only not warranted by ss. 202 and 203 but would negative the very pur- 
pose of those sections. The report, as we have already pointed cut, is essential 
for enabling a Magistrate to decide judicially whether he should proceed fur- 
ther or not. But s. 203 nowhere lays down any duty to examine or permit 
to be examined any witnesses at that stage. In these circumstances, we do not 
find any Justification in the contentions of Mr. Sule. 

Mr. Sule next relied upon the decision in Faslar Rahaman v. Abidar Raha- 
man. There an information of murder was lodged with the police, and the 
Sub-D'visional Magistrate before whom the police report was placed, on a 
perusal of the police papers but without any examination of the complainant 
or any of his witnesses. refused precess on the ground that the case was one 
in which no jury would convict. Fletcher and Walmsley JJ. held that it was 
the duty of tre Magistrate to exam‘ne the complainant and the witnesses he 
wished to produce, and the order made was liable to be set aside as imnroper. 
This decision again can have no application to the facts before us, for the 
learned Magistrate did examine the complainant and did give opvortun'ties 
on two occasions to the petitioner to examine witnesses if he so desired. It is 
net even Mr. Sule’s grievance that the petitioner nrodneed at anv stage his 
witnesses and the learned Magistrate declined to examine them. On this question, 
therefore, we do not find any substance in the contentions of Mr. Sule. 

But the next point that is raised by Mr. Sule is of wider importance. That 
point is that the fact that the deceased Sitaram died as a result of the shot 
fired by the respondent in this case is indisputable.’ That fact has been ro 
stated by the learned Magistrate himself in his order of which we have already. 
cited an extract. As we have pointed out. the learned Magistrate, for the pur- 
pose of arriving at his conclusion that the version of the witnesses prodneed 
by the petitioner before the police was false, relied upon the evidence given 
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by the Peliee Surgeon, Bombay, at the inquest proceedings and the opinion 
he expressed at that time. ‘That opinion was that the injury which he 
found upon the person of the deceased was a gun shot entry 4” in diameter 
with charring around on the left side of front of chest in the 5th intercostal 
apace 4” below and 4” medial to the left nipple. His opinion was that by 
reason of the signs of charring, the bullet must have been fired from a distance 
of 2” to 18”. Jt was from this opinion that the learned Magistrate concluded 
that the version given by Shashikant Kamtekar and other witnesses produced 
by the petitioner could not be true. Now, we do not think it proper at this 
stage to indulge in making any comment on the merits or otherwise of the vari- 
ous statements made by witnesses or upon the observations made by the 
learned Magistrate thereupon or their effect upon the version of the complainant. 
That question is certainly not within the purview of this enquiry before us. 
But then it is fairly clear from the order made by the learned Magistrate that 
ihe shot that caused the death of the deceased Sitaram was the one fired by 
the respondent though the case of the respondent was that he did so in 
exercise of his right of private defence. The statement, made by the respond- 
ent before toe police in the inquiry under s. 202, was in fact to that effect and 
the learned Magistrate has accepted the version of the respondent, disbelieving 
the version of the complainant and his witnesses that the deceased Sitaram was 
not near the car when the shot that caused his death was fired. 


Mr. Sule’s argument on this aspect of the case is two-fold, first, that the 
learned Magistrate was not entitled to consider the evidence of the ‘Police 
Surgeon which was taken not in these proceedings but in the inquest proceedings 
and, therefore, that evidence was an extraneous matter which the Magistrate 
was not entitled to take into consideration; and secondly, that the fact of the 
death of Sitaram not being in dispute and the case of the respondent being 
under an exception, as to the right of private defence, all that the learned 
Magistrate was concerned with was to see whether the complaint as to the 
causing of the death of the deceased by the respondent revealed a prima facis 
ease or’ not, and since the facts do not seem to be in dispute, it was obvious 
that there was a prima facte case which called for judicial inquiry, and that that 
being so, the complaint could not be dismissed under s. 208. 

Mr. Somjee’s contention, on the other hand, was that this was not quite a 
correct position and what the learned Magistrate had to see was whether the 
complaint, that is to say, the, matters before the Magistrate, were such that he 
could come to a decision that there was no sufficient ground revealed to proceed. 

We might dispose of the first contention of Mr. Sule as regards the considera- 
tion by the learned Magistrate of the testimony of Dr. H. 8. Mehta, for that 
in our view, can be done briefly. Section 203-in clear terms says that the Magis- 
trate has to consider ‘‘the result of the investigation or inquiry, if any, under 
section 202’’. Obviously, the result of the inquiry ordered by the Magistrate was 
the report made by the police to him which included the evidence given by the 
Police Surgeon in the inquest proceedings. Therefore, it cannot be said that 
the learned Magistrate was not entitled to consider the contents of that report 
and the data contained therein. In that view that evidence cannot be called 
an extrancous matter which the learned Magistrate could not consider. Assum- 
ing that the contention of Mr. Sule is correct, there is nothing in the statements 
of the complainant’s witnesses to show as to what was the distance between the 
car and the deceased. Nonetheless, the question still remains whether it would 
be safe to conclude that the version of the witnesses on behalf of the petitioner 
was necessarily false merely by reason of the opinion given by an expert. 

_ On the second question, our attention was drawn to certain decisions of this 
Court and it was argued that there was a conflict of opinion between the views 
exnressed in the decision in Emperor v. Finan’ and a subsequent decision in 
Tulsidas v. Billimoria.2 The first case to which our attention was drawn to is 
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the case of Emperor v. Dkondu.’ There was a complaint charging defamation 
against 46 persons and the applicant. Toe complainant alleged that the appli- 
cant and those 46 persons had sent an application to the Assistant Collector 
alleging therein that he was addicted to gambling and that he was a drunkard 
and, therefore, as a result of that application he was not appointed a Patil 
The Magistrate, witoont recording any evidence at all, dismissed the complaint 
on the ground that the accused, in making the application to the official supe- 
rior of the complainant, were protected by exception 8 to s. 499 of the Penal 
Code. No reasons also were given for tue order of dismissal. Fawcett and 
Patkar JJ. held that a complaint charging defamation cannot be dismissed by 
the Magistrate under s. 203 of toe Code, without taking any evidence, on the 
ground that the accused was protected by exception 8 to s. 499 of the Penal Code 
since s. 105 of the Indian Evidence Act placed the burden of proving the excep- 
tion upon the accused. Mr. Justice Patkar, who delivered the judgment, 
observes (p. 715): 


“,..Under s. 105 of the Indian Evidence Act, the burden will be on the accused to 
show that they made these allegations in good faith, and the Magistrate, therefore, ought 
to have taken the whole evidenoe and then passed a proper order. If the Magistrate in 
this case had taken evidence on behalf of the prosecution and on behalf of the accused, 
and passed a proper order for discharge, the order of the District Magistrate ordering 
a further enquiry without giving reasons might have stood on a different footing.” 


Mr. Somjee urged that these observations that the order dismissing the com- 
plaint under s. 203 was bad because no evidence was taken are somewhat difficult 
to understand. His submission was that under Chap. XVI an accused would 
have no locus stands in an inquiry held by the Magistrate at that stage. That 
argument, in our view, does not seem to be based on a correct reading of that 
decision. The question then is, what is actually meant by stating that evidence 
ought to have been taken before the order of dismissal was passed under s. 203, 
unless it ig meant that since the case of the accused was one under exception, 
viz. exception 8 to a. 499 of the Penal Code, by virtue of 8. 105 of the Indian 
Evidence Act until the exception was proved by evidence, a com- 
plaint as to defamation could not be dismissed under s. 203. The 
game view was reiterated in Emperor v. Finan. The facts there were that on 
October 26, 1930, the complainant Gulabbai, a girl of 14 years, went with the 
national flag in her hand to take part in the national flag salutation ceremony 
which had been fixed by the Bombay Provincial Congreas Committee. That 
meeting was dispersed by the Police with a lathi charge, and the police forcibly 
matched away the flag from the complainant’s hand. The complainant and 
18 other women were taken into custody for defying the order of the Commis- 
sioner of Police and then were taken by the accused in the police motor van to 
Vikroli jungle and there were set free. On December 8, 1930, the complainant 
filed a complaint against the respondent charging him with offences under ss. 
863 and 342 of the Penal Code. The trying Magistrate issued a notice to the 
accused and decided to hold an inquiry under s. 202 of the Code. On Decem- 
ber 12, 1980, the Commissioner of Police wrote a letter to the Magistrate saying 
that he had ordered the accused to deal with the complainant and others in the 
manner that the accused had done. At the inquiry the complainant was exa- 
mined on oath when she gave her version of the events as they had occurred. 
The accused admitted the correctness of the statement made by the complainant 
but pleaded that he was acting under the orders of the Commissioner of Police, 
and that as he had acted in good faith, he was protected by the exceptions con- 
tained in es. 76 and 79 of the Penal ‘Code. Upon these facts it was held by 
Patkar J. that since the burden of proving the exception was upon the accused, 
the Magistrate ought to have investigated the complaint and found out whether 
the allegation of the accused that he was protected by ss. 76 and 79 ‘of the Penal 
ieee ee etre) ee tee ene eee ae It was also held that the 
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unproved letter of the Commissioner written to the Magistrate was no legal 
evidence. Murphy J. also observed that it was a clear condition of the noldwg 
of an inquiry by a Magistrate, that he shall do so if in doubt as to the truth or 
falsehood ot the compiaint, as appears trom the end of sub-s, (1) before the, 
first proviso. ‘He also observed that tue section is intended to protect the public 
from the harassment of reckless accusation; but once the truth of the facts 
alleged is admitted, the inquiry under s. 202 must clearly be at an end, and the 
proceedings then must be transtormed into atrial, Further on ue adds (p. 1192): 
“This is what has happened here. The facts alleged were admitted, and an ex- 
ception was pleaded. It was then the duty of the Magistrate to proceed wih the case 
as at a trial, and decide the plea of the exception on the merits, the burden being on 
the accused to show that he acted under a bona fide mistake of fact, thinkmg that the 
Commissioner of Police's order was one of deportation, a power which the Commissioner 
of Police has, under the City of Bombay Police Act, in certain circumstances,... But 
the learned Magistrate discharged the accused when the {facts were admitted on the 
bare plea of the exception, and here I think that he was in error.” i 


Mr. Sule’s contention was tnat the decision in these two cases were authorities 
for the proposition that once the facts alleged in a complaint are admitted, as 
in the case before us, but an exception is pleaded by way of defence by an 
accused, it would be incumbent upon the Magistrate to issue process and con- 
vert the complaint into a trial. It is clear that that was exactly what 
Mr. Justice Murphy said in Emperor v. Finan. The Magistrate in those cir- 
cumstances, therefore, cannot dismiss the complaint under s. 203. 

Mr. Somjee’s contention, on the other hand, was that the decision in Finan’s 
case did not represent the correct position in law as there could be no legal 
evidence as mentioned in the observations of Mr. Justice Patkar in an inquiry 
undcr ss. 202 and 203 at the instance of the accused. He argued tsat if such 
evidence is allowed to be adduced on behalf of the accused, the inquiry would 
cease to be an inquiry into the truth or falsehood of the complaint and would 
be «onverted into a full-dress trial, a procedure deprecated in several cases. 
In our view, that again is not the correct reading of the decision in Finan’s 
ease. What the learned Judges were faced in tuat case with was that the 
Magistrate had dismissed the complaint on a bare plea of the accused of good 
faith, relying upon a letter, which remained unproved, written by the Comis- 
sioner of Police to the Magistrate. It seems to us that the only thing that was 
laid down in Finan’s case was that that letter, unproved as it was, was no evid- 
ence upon which the Magistrate could act, that even the order purporting to 
have been passed under s. 27 of the Bombay Police Act by the Commissioner of 
Police was not produced in Court and, tuerefore. the Magistrate could not hold 
upon the data before him that an exception had been proved. It was in these 
circumstances that Mr.. Justice Murhpy at p. 1192 observed: 


“_,.It was then the duty of the Magistrate to proceed with the case as at a trial...” 


Mr. Somjee relied upon the case of Tulsidas v. Bilimoria decided by Baker 
and Broomfield JJ. His argument was that that being a later decision upon 
the same question as is before us, we should accept tue views expressed there in 
preference to the views expressed in Emperor v. Dhondu and Emperer v. Finan. 
It was gaid tnat the views in Tulstdas’ case were at variance and in fact in con- 
flict with those in the earlier cases and, therefore, this petition although filed 
in revision had to be referred to a Division Bench. The facts in Tulsidas’ case 
were that one Bhagvandas obtained a decree for rent against the son of one 
Bharmal in tne Small Causes Court, Bombay. In execution of the decree, 
Bharmal was arrested while he was ee his friend Tulsidas (an 
attorney). On a mistake being pointed out, B al waa released by the Regis- 
trar of the Small Causes Court. Bharmal then filed a complaint against 
Bhegvandas and the bailiff for offences under ss. 341 and 109 of the Penal Code. 
Bhagvandas applied to the Small Causes Court for substituting Bharmal’s name 
eg defendant in the decree that he had obtained. At the hearing, S. B. Billi- 
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Bharmal’s counsel called upon Billimoria there and then to withdraw the state- 
ment whicn Billimoria refused to do. Next day a solicitor’s letter was sent to 
Bilimoria pointing out that the statement made by him about Tulsidas was 
incorrect. Billimoria replied that he had not stated that Bharmal was put 
up by Tulsidas, and that as regards Tulsidas’ insolvency he oad instructions 
to say so trom his client. A complaint of defamation was filed by Tulsidas 
against Bilimoria. The trying Magistrate issued a notica to Billimoria and 
after a long inquiry discharged the notice and dismissed the complaint. 
Mr. Justice Broomfield, who delivered the judgment in that case, observ-s that 
the statements made by Bilimoria were undoubtedly of defamatory character 
and, therefore, tue question was whether the case was covered by exception 9 
to s. 499 of the Penal Code. The learned Judga there discussed the position of 
members of the Bar in India, and relying upon certain decisions of this Court 
came to the conclusion that when an advocate is charged with defamation in 
respect of words spoken or written while performing his duty as an advocate, 
tae Court ought to presume good faith and not hold him criminally liable unlesa 
there is satisfactory evidence of express malice and cogent proof that unfair 
advantage was taken of his position as a pleader for an indirect purpose. Tuere 
was in tuat case a finding by the trying Magistrate to the effect that there was: 
no evidence to show that Billimoria did not make that statement under instruc- - 
tions from his clients. The Magistrate had also held upon the evidence before 
him that Billimoria’s statement in his reply to the complainant’s letter remain- 
ed unchallenged and uncontroverted. He also found that there was no evidence 
to show that Billimoria was actuated by express malice or that he took an 
unfair advantage of his position. It is clear from tue facts cited in the judgment 
that the case was decided upon the fact of there aoe a presumption in favour 
of Bilimoria and on the ground that the burden proof by reason of that 
presumption lay upon the complainant. That burden was to establish that 
there was express malice m the accused. There being no evidence as-to express 
malice disclosed in the complaint, it was held that the order of dismissal passed 
by the learned Magistrate was correct. There was, therefore, in our opinion, no 
case of an exception being pleaded as and by way of defence and, therefore, 
g. 105 of the Evidence Act did not come into play. 

Mr. Somjee, however, urged that 7ulstdas’ case was a clear authority laying 
down that-in an inquiry under ss. 202 and 203 a Magistrate can go into the 
question of defence, that he can rely upon the report made to him by the police 
and can come to the conclusion from that report that there was a valid defence 
and upon that can also come to a conclusion that there was no sufficient ground 
to proceed. He, therefore, argued that the word ‘‘complaint’’ as used in. 
Chap. XVI of the Criminal Procedure Code should be read in. the light of its 
definition in s. 4(A) of the Code and also s. 96 of the Penal Gode. It ap ‘to 
us that the answer to these contentions depends on the question as to what was 
actually held in Twlsidas’ case. For that purpose Mr. Somjee relied upon 
certain observations made by Mr. Justice Broomfield at p. 918 of the report, 
and particularly, the passage where Mr. Justice Broomfield observes with refe- 
rence to certain decisions of this Court that a pleader who was convicted of 
defamation was ultimately acquitted on the ground that in the absence of. 
express malice which was not to be presumed, the accused as a pleader was pro- 
tected by exception 9 to s. 499. But these observations were made in order to 
show that a complainant must, in view of the presumption in favour of 
an advocate, establish express malice. In our view, the portion of the judgment, 
which is the crucial part of the judgment, is to be found in-the passage follow- 
ing the one relied upon by Mr. Sdmjee where Mr. Justice Broomfléld refers to` 
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the finding of fact by the learned Magistrate that the complaint did not. 
disclose express malice. _That was accepted as a correct finding by Mr. Justice 
Broomfleld and, therefore, the dismissal waa upheld. Wuth reapect, we do not 
find anywhere in this judgment any observations which could be said to mean 
any dissent from or contiict with the decision m Finun’s case. 

Tae question as to the powers of a Magistrate under s. 203 of the Code arose 
again in Narayan Keshav Gangal v. The State of Bombay’. That was, of course, 
not a case where an exception had been pleaded by a person accused of the offence 
nor was it a case where the facts constituting an offence were either admitted or 
indisputable. it was a case where the brother of the applicant was done to death 
on February 23, 1948, and where a private complaint was filed by that brother 
and which was dismissed by the Magistrate under a, 203. Although the facts 
in that case are not identical to the facts before us, we feel that certain obser- 
vations made in that decision can be quoted with usefulness, Dealing wita the 
order of dismissal under s. 203, the learned Chief Justice observes: 


“The offence charged is a very serious offence and the complainant comes to the 
Court and says that he has three or four witnesses who are material witnesses and 
can depose to the commission of the offence. It may be that the police investigation 
does not support the case of the complainant. But I do not think that in a case like 
this the Magistrate should refuse either to issue proceas or to permit the complainant 
to lead evidence which is in his possession.” 

Further on he observes: 

“But even assuming that the Magistrate could have made an order of dismissal under 
section 203, the question is whether this was a proper order to be made on the mate- 
rials before him, It is difficult to understand how the Magistrate could possibly say 
that there was not sufficient ground for proceeding with the complaint. When there are 
four material witnesses who can depose to the commission of the offence, it is difficult 
to sustain the action of the Magistrate who refuses to hear that evidence and takes shelter 
behind police investigation. When evidence is available it is necessary that there should 
be a judicial verdict and not merely the verdict of the police.” 


In the case before us, as many as four witnesses on behalf of the complainant 
gave their statements before the police and laid before them a certain version 
which, no doubt, was disbelieved by the learned Magistrate upon the ground that 
it was in conflict with the testimony of Dr. Mehta in tie inquest proceedings. As 
against that version, there were statements made before the police by certain 
persons laying the version of tne respondent. In view of that conflict of ver- 
sions between these two sets of witnesses, who had given their statements, we 
would adopt the language of the learned Chief Justice and say that here is a 
ease where it would not be proper for the learned Magistrate to dismiss the 
complaint under s. 208. It cannot, in our opinion, be said that this is not a case 
where there ought not to be a judicial trial and a judicial verdict, 

Reference was also made to the cass In re Virbhan Bhagaji®, where the ques- 
tion arose as to the legality of notice proceedings, a practice prevailing in the 
Magistrates’ Courta in Bombay for a considerable time. While holding that it 
was donbtful whether these proceedings were desirable, Mr. Justice Fawcett held 
that they were not illegal. Mr. Somjee relied upon some of the observations to 
be found at p. 644 of the report where Mr. Justice Fawcett has said: 


“...Tbe words ‘the case’ are very wide, and if the Magistrate considers that the 
accused should be given an opportunity of being heard, there fs nothing in the provi- 
sions of the section itself which to my mind debars him from doing so. I think, on tho 
other hand, that there are indications to the contrary.” 


From these observations Mr. Somiea argued that they indeed show that a Magis 
trate can consider the report of the police to find out an exception and dismiss 
a complaint if he finds that, there is a case of an exception. We do not think 
that VirbAan’s case is an authority for that proposition. All Cat is held there 
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is that the terms of s. 202 are so wide that a Magistrate, if he so desires, can 
give an opportunity to a person accused of the offence to be heard before issuing 
the process, and that there was nothing in a 202 to debar him from doing so. 
But surely tha decision in Virbhan’s case is not one where an exception had been 
pleaded as was in Finan’s case. We might usefully mention here tuat both the 
cases, Vix. Pinan’s case and Tulsidas’ case, were cases where notice proceedings 
were taken. The words “‘legal evidence”? mentioned in those two decisions 
would seem to mean evidence taken in those proceedings where there was exa- 
mination-in-chief, crosa-examination ete. and even a statement of the person 
accused of the offence was taken. But the case before us is not one of that kind. 
Admittedly there was no legal evidence, as mentioned in Ftnan’s case before 
tue learned Magistrate in the present case. 

It is clear from these decisions that where there is evidence that an offence 
has been committed or where the facts making out a prima facie case agaist a 
person accused of an offence are admitted but an exception is pleaded, there 
must be legal evidence before the Magistrate establishing such an exception 
before the complaint can be dismissed under s. 203. The burden to establish 
such an exception is clearly upon the accused and that he can discharge either 
by adducing evidence or relying upon data in the prosecution case itself. As was 
observed by Patkar J., an inquiry under s. 203 is not intended to substitute a 
trial. Chapter XVI is primarily meant to prevent unnecessary harassment to 
the members of the public by persons filing false and frivolous complaints, The 
power there conferred upon the Magistrate is to investigate whether the com- 
plaint before him shows or not a ground to proceed. But that question would 
not arise where facts making out a prima facio case are not in dispute or are 
indisputable, Section 105 of the Evidence Act clearly lays down that the Court 
ghall presume the absence of circumstances constituting an exception unless such 
absence is disproved by the accused. We do not agree, however, with Mr. Sule 
that in all cases where an exception is pleaded sa. 203 would not apply. As an 
absolute proposition it is difficult to accept. Where, for instance, a complaint 
itself discloses circumstances constituting an exception, a Magistrate might be 
entitled to hold that no sufficient ground was disclosed in the complaint to 
proceed. But that by no means is the position before us. An instance of that 
kind is furnished in the case of Gulab Khan v. Ghulam Md. Khani. There one 
Karam Khan instituted a complaint against a Subedar and two other persons 
charging them with the murder of his son Gulab Khan. The complaint was 
rent to tote Sub-Divisional Officer for disposal, Acting under s. 202 of the Cri- 
minal Procedure Code, the Sub-Divisional Officer proceeded to examine thres 
witnesses tendered by Karam Khan though in the absence of the three persons 
accused of the offence. Having done this, the Sub-Divisional Officer proceeded 
to record what he called a ‘verdict’ in which he discussed the circumstances 
under which Gulab Khan met his death and found that tue Subedar acted in 
the exercise of his right of private defence when he killed him. Upon these 
facts it was urged before us on behalf of the respondent that this was an autho- 
rity for the proposition that a Magistrate acting under s. 203 can, upon the report 
made to him by the police under an inquiry ordered by him under a. 202, come 
to the conclusion that an exception was established. That this is not so is clear- 
ly indicated by the order passed by the Sub-Divisional Officer in the Lahore 
case where he holds that Gulab Khan was not killed when he was asleep as the 
prosecution witnesses deposed to, but that he was killed when he made prepara- 
tion to assault and kill the Subedar and that the Subedar was justified in killing 
Gulab Khan and therefore the Subedar committed no offence. It may be 
observed that in this case the Sub-Divisional Officer came to that conclu- 
sion, upon the evidence which was tendered by the complainant himself. As 
we have already observed, if there is a complaint, which itself discloses a com- 
plete defence under anyone of the exceptions, it might be a case where a Magis- 
trate would be justified in dismissing such a complaint finding that there was 
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no sufficient ground to proceed with-the case: Now, in the case before us, — 
causing of the death of Sitaram being indisputable, if it was found as the peti- 
tioner alleges that it was the shot fired by the respondent.that caused the.death: 
of Sitaram, the accused would have to esteblish the necessary ingredients of 
the right of private defence as laid down in s. 96 and onwards of the Penal, 
Code. We do not find anything in any of the sections in Chap. XVI to show 
that such an exception can be held to be established from tue mere report of the 
police. That, in our view, is contrary to the provisions of s. 105 of the Indian- 
Evidence Act which are mandatory provisions, There is nothing in s. 202-or 
s. 203 of the Criminal Procedure Code which abrogates the rule as to the pre- 
sumption laid down in s. 105 of the. Evidence. Act and the mode of proof of 

exception laid down in imperative language in that section. 

In these circumstances and for the reasons aforesaid, we find that this was 
not a case in which it was proper for the learned Magistrate to dismiss the com-- 
plaint under s. 208, there being no evidence before the learned Magistrate as 
and by way of proof to establish the exception of the right of PANE defence: 
pleaded by the respondent. 

The result, therefore, is that we set aside the order of dismizaal passed by 
the learned Presidency Magistrate and make the rule absolute. We direct -the: 
learned Chief Presidency Magistrate that he should ask some other learned 
Presidency Magistrate to deal with this case, who should issue legal process 
and deal with the case in accordance with law. 


Order set. aside. 


APPELLATE CIVIL. 


Before Mr. Justice Datar. 


RAI MANUBEN CHIMANRAO KALUJI v. BHIMBHAT NAGARJL® 

Civil Procedure Code (Act V of 1908), O. XXIL, r. 3—Court recording compromise and 
passing decree tn suit for possession of property against defendants as trespassera— 
Court to pass decree in terms of compromise only in so far as those terma relate 
to suit—Whether open to defendants in execution proceedings to contend that terms- 
of compromise create new lease in their favour—Rent—Mention of amount as rent, 
for which ability created under decree, whether crestes-tenancy between person. 
Mable to pay amount and person to whom it is payable. 
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property from the defendants on the ground that they are trespassers, and pass a 
decree in terms thereof, the Court can pess a decree in terms of the compromise 
only in so far as those terms relate to the sult and not in relation to those terms 
which are extraneous to the sult. The function of the executing Court would then 
be to execute the decree and it is not concerned to find whether the terms of the 
compromise are capable of being construed as giving rise to a: new relationship’ of: 
landlord and tenant between the parties. It would, therefore, not be open: to the 
defendants to contend in the execution proceedings that the terms of the compro-. 
mise upon which the decree was based created a new lease in their favour. 

Sumatibai Kirtikar v. Anant Balkrishna’, Gurepadappa Shivkngappa v. Akbar’, 
Narayan Ramchandra v. Gengadhar® and Rambhal Virpel y. Gordhandas‘, referred 
to. 

The mere mention of an amount for which liabihty has been created aie a 
decree as rent does not by itself without mors create a tenancy between the persons: 


*Decided, October 9, 1957. Becond Appeal oatdor. No. 48 of 10955. 
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Tum facts are set out in the judgment. 


N. O. Shah, for the appdata i 
J. R. Vimadalal, with C. 8. Trivedi, for the E 


DATAR J. The property in dispute belongs to plaintiffs Nos. 1 and 2. It 
consists of shop buildings on the ground floor and also of a first floor. This 
entire property had been leased-to one Shivajirao sometime in the year 1946. 
Shivajivao coutinued as a tenant of plaintiffs Nos. 1 and 2 till July 12, 1948, 
on whicu date he gave up possession of the property on the ground that he 
did not want it. Thereafter on the same day the ground floor of the said 
property, which consisted of shop buildings, was leased to plaintiff No. 3. 
Plaintiff No. 3 got possession of the shop buildings on the same day and put 
his own lock on them.. When Suivajirao, the original. tenant of the entire pro- 
perty, left the premises, it appears that some luggage of his brother Chimanrao. 
had been kept in the shop buildings on the ground floor. On July 27, 1948, 
defendant No. 1, who is the wife of Cuimanrao, and defendant No. 3, who is 
the other brother of Chimanrao,.took the key from plaintiff No. 8 on represent- 
ing to him that they would remove the luggage of Chimanrao. But it appears 
that after they took tue key from plaintiff No. 3, they did not remove the 
luggage of Chimanrao, but.illegally occupied the shop buildings of the ground 
floor. They then allowed defendant No. 4 to occupy them. Defendant No. 2 
is defendant No. 1’s son. 

Plaintiff No. 8 filed a criminal complaint for trespess against the defendants 
for having illegally occupied the shop buildings, but they were acquitted on. 
the ground that the dispute between-them and him was of civil nature. 

Thereafter on September 17, 1951, plaintiffs Nos. 1 and 2 and their tenant: 
plaintiff No. 8 fled suit No. 282 of 1951 “for possession of the said property 
from the defendants, on the ground that they were trespassers and had wrong- 
fully occupied it. The defendants contested the suit and claimed that they: 
were not liable to be evicted. On January 16, 1958, a compromise was arrived 
at between the parties to the suit, and in terms of tne compromise a decree, 
was passed by the Court. The terms of the decree are :— 

(1) The defendants shall hand over the possession of the suit property to the plain- 
tiff No. 8 to this suit on the day of 31-5-1954. If plaintiff No. 3 is not willing to take 
possession, the defendants shall hand over the same to the plaintiffs Nos. 1 and 2 to 
this suit on the day of 31-5-1954. In case of failure to hand over possession on that 
date, the plaintiffs shall be entitled to execute the decree in terms of the compromise 
and recover. possession of the suit property from the defendants. 

(2) The defendants have already paid to the plaintiffs the full amount of rent ac- 
crued due upto the date 31-12-1952 and the plaintiffs have received the same. 

(3) From 2nd January 1958 to 3ist May 1954 amount of rent. at the rate of Ra 21 
in words rupees twenty-one only per month shall be paid by the fifth of each month: 
by the defendants. The said amount shall be passed on by plaintif No. 3 to’ plaintiffs 
Nos. 1 and 2. In case the defendants fail to pay to plaintiff No. 3 the amount in respect 
of any three months, the plaintiffs are entitled to take pomession by executing this decreas 
in terms of consent terms. 

It may be noted that the provisions of the Bombay Act No. LVII of 1947 
were made applicable to the area and the premises in question only on April 6; 
1958, that is to say, after the consent decree was passed by the Court ih the 
aforeraid suit. 

Defendants did not hand over possession of the ‘property to the plaintiffs 
on May 81, 1954, as required ‘by the terms of. the consent decree. Plaintiffs 
therefore filed the present Darkhast'No. 48 of. the 1955" to execute ‘the consent 
decree and recover possession of the property. 

The defendants-judgment debttra resisted the darkhast on the ground that the 
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terms of the conként decree created a new lease in their favour, and that the con- 
sent decree not having bean registered could not be executed against them. It 
may be noted that in the objections filed by the judgment-debtors to the dar- 
khast they simply stated that they were the tenants of the plaintiffs in view of 
the terms embodied in the compromise decree. They did -not state as to 
whether they had become the tenants of plaintiff No. 3 or of plaintiffs Nos. 1 
and 2. But the receipts which are upon the record make it clear that the 
judgment-debtors paid the amounts in terms of the decree to plaintiff No. 3, 
which presumably showed that they had rendered themselves liable only to 
plaint:ff No. 8 in regard to the amounts which they had to pay under the 
decree. 

Tae executing Court held that the consent decree created a new lease in 
favour of the judgment-debtors, and that the lease being for a period of more 
than one year, required registration, and that the compromise decree not being 
registered, was not executable. Accordingly it dismissed the darkhast. 

The plaintiffs-decree holders preferred Civil Appeal No. 162 of 1955 in the 
District Court at Surat against the order passed by the executing Court. The 
appeal came on for hearing befora the learned Assistant Judge at Surat, who 
held that the terms of the consent decree did not create any new lease in favour 
of the judgment-lebtors and allowed the appeal by directing that the darkhast 
should be proceeded with in accordance with law. 

The judgment-debtors have now come in second appeal. Mr. Shah, who 
appears for the judgment-debtors in this second appeal, contends that the 
terms of the consent decree, and particularly the mention of the word ‘rent’ 
therein, make it clear that what was intended by the parties and what has 
been expressed by the terms of the consent deeree was that there was to be a 
new relationship of landlord and tenant created between plaintiff No. 8 on 
the one hand and the judgment-debtora on the other. Mr. Shah hag rightly 
laid streæ on the use of the expression ‘rent’ which has occurred in the consent 
decree in more than one place, and he urges that the use of the expression 
‘rent’ was significant, and it could not. be explained except on the basis of 
tenancy in favour of the jJudgment-debtors. 

Before I deal with this contention of Mr. Shah on merits, it seems to me 
there is an initial difficulty in the way of the judgment-debtors’ raising such 
contention in execution proceedings, I have already stated that the suit out 
of which the present darkhast proceedings have arisen had been instituted by 
plaintiffs Nos. 1 and 2 as owners and by plaintiff No. 8 as their tenant for 
possession of the suit premises on the ground that the defendants were tres- 
passers and had wro y occupied the suit premises. It is to be noted that 
jt was never the case of the plaintiffs that defendants were their tenants at 
any time before the institution of the suit and that the anit had been instituted 
after the termination of their tenancy. When there was a compromise in such 
a suit, that compromise was recorded by the Court, which under the provi- 
sions of O. XXIII, r. 8, of the Civil Procedure Code passed a decree in 
accordance therewith so far as it related to the suit. The subject-matter of 
the suit in the present case was, as I have already stated, a claim for possession 
of the suit property from the defendants on the ground that they were trespassers. 
The Court could, therefore, pass an operative decree, though in accordance 
with the compromise that was subsequently arrived at, but only in so far as 
that compromise related to the subject-matter or the claim in the suit. If the 
executing Court finds that there is a valid, operative decree regard being had 
to the subject-matter or claim in the suit, it must execute that decree and is 
not concerned to find whether the terms of the compromise are capable of being 
construed as giving rise to a new relationship of landlord and tenant between 
the parties. Even assuming that the terms of the compromise are capable of 
such a construction, no operative decree in that event could have been passed 
in accordance with such a compromise, as the creation of a new lease was a 
matter entirely. extraneous to the guit. It is undispnted that the-creation of a 
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new lease puch as ‘ig now contended for by the judgment-debtors was not a 
matter which related to the stit. In fact, it is urged by them that the terms 
of the compromise for the first time gave rise to a new tenancy in their favour. 
If, therefore, there has been an operative decree passed as in the present CABG, 
it must necessarily and exclusively relate to the subject-matter or claim- in 
the suit. When tne Court is called upon to record-a compromise and pase a 
decree in terms thereof, the Court can pasa a decree in terms of the compromise 
only in so far as those terms relate to the suit and not in relation to those 
terms which are extraneous to the suit. The function of the exeenting Court 
would then be to execute such a decree, and I do not think that it would be 
open to the judgment-debtors to contend in the exeention proceedings that the 
terms of the compromise upon which the decree was based created a new lease 
in their favour. If the terms of the compromise evidenced only a transaction 
of lease in favour of the defendants, no decree could have been passed in 
accordance with such terms as such terms obviously did not relate to the suit. 
Besides it may be noted, when the Court applied its mind and passed a decree 
in terms of the compromise, it must also mean that the Court impliedly nega- 
tived the plea that is now raised in the exeeution proceedings, namely, that the 
terms of the compromise created a new lease; for, otherwise if the Court had 
come to the conclusion or if the defendants had raised the contention that the 
terms of the compromise created a new lease, it would never have proceeded to 
pase a decree as it did in the present case. The Court would have stated in 
that event that the compromise terms had given rise to a case of new lease, and 
as the case of a new lease was not a matter relating to the suit, no operative 
decree embodying such terms could be passed under the provisions of O. i 
r. 3, of the Civil Procedure Code. I should, therefore, think that it is not open 
to the Judgment-debtors now to agitate the point, which must be deemed to 
have been considered and overruled by the Court when it passed the decree in 
accordance with the compromise. Mr. Shah has, however, relied upon the deci- 
gions reported in Sumatibat Kirtikar v. Anant Balkrishna,' Gturupadappa 
Shivingappa v. Akbar? and Narayan Ramchandra v. Gangadhar, in which 
some consent decrees were construed in execution proceedings to operate as 
leases in favour of the judgment-debtors. He has also drawn my attention to 
the case of Ramjibhai Virpal v. Gordhandas,* in which again some consent 
decrees were construed in execution proceedings and were held not to create 
leases. However, the point which I am now considering does not seem to have 
been raised in any of those cases. Even so, I must respectfully state that I 
am bound by those decisions. If, however, I had rested my judgment on the 
view which I have ventured to express on the point I have dealt with so far, 
I would have referred this appeal to a Division Bench, but as I agree with the 
view which has been taken by the lower appellate Court on the construction 
of the consent decree, I do not think it necessary to do so in the present case. 
Now, coming to the terms of the consent decree, I do not feel any doubt 
whatever as to the import of those terms and the intention of the parties when 
those terms were settled between the defendants and the plaintiffs. I proceed 
on the basis that—-and Mr. Shah also fairly concedes that the case which was 
tried to be developed even in the executing Court was that—the terms of the 
decree gave rise to a relationship of landlord and tenant only between plaintiff 
No. 3 and the defendants. Mr. Shah says that the decree made it clear that 
the relationship, which was brought about between them by the terms of the 
decree, was accepted also by plaintiffs Nos. 1 and 2. That may be so. But 
that does not seem to be relevant for the purpose of determining the natnre 
of the relationship between plaintiff No.:3 and the defendants. In the first 
place there are no words in the whole of the compromise purporting to effect 
an actual demise of the premises by plaintiff No. 3 in favour of the defendants. 
The first clause of the decree makes it clear that tHe possession of the property 
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is to be handed: over! to plaintiff No. 3 in the first instance, and -if plaintiff 
No, 8 is not prepared.to take delivery of the property, then, to plaintiffs Nos. 1 
and 2. I fail to see how if the terms of the compromise decree gave rise to a 
relationship of landlord and tenant, between plaintiff No. 8 and defendants, 
plaintiffs Nos. 1 and 2 would under any circumstances be entitled to recover 

ossession of the property, unless the decree was a decree in ejectment passed 
m favour of all the plaintiffs, It would not be possible to conceive how on the 
basis that the decree had created only a tenancy between the defendants and 
plaintiff No. 3, plaintiffs Nos. 1 and 2 world be entitled to possession of the 
property. If, therefore, this decree is tried to be construed as giving rise to a 
fresh lease between plaintiff No. 3 and the defendants, we would be ignoring 
the material and the operative part of the decree which entitles all the plain- 
tiffs to execute the decree for possession of the premises. Al that was settled 
under the compromise was that some time was to be given to the defendants to 
enable them to vacate the premises, and this concession also was made depen- 
dent upon compliance with cl. 8 of the compromise. 


. Then, Mr. Shah has emphasised the fact that the decree mentions the amount 
for which the Judgment-debtors have been made liable to plaintiff No: 3 as 
the amount of rent. It is true that the amount which the judgment-debtors 
have been called upon to pay to plaintiff No. 3 has been described as rent; but 
in my view the mere mention of an amount for which liability has been created 
under the decree as rent does not by itself without more create a tenancy bet- 
ween the persons who have been made liable to pay it, and the person to whom 
that amount has'to be paid. In this case, there appears to be some justifica- 
tion for the use of the word ‘rent’ id the decree. It seems to me that the word 
‘rent’ is used in the decree. because when the amount is paid into the hands of 
plaintiff No. 3 and plaintiff No. 3 in his turn makes that amount over to plain- 
tiffs Nos. 1 and 2, it is only by way of rent thet the latter receive it from plain- 
tiff No. 8, who is admittedly their tenant. The amount for which the judg- 
ment-debtors have been made liable in the first instance was not an amount of 
rent at all On my construction of the terms of the decree. it was onlv an 
amount for the use and occupation for the intervening period during which 
the defendants were to be in possession. As soon as that amount was paid 
over to plaintiff No. 3, to whom the defendants had rendered themselves liable 
to pay, that amount at the time when it was to be passed on to plaintiffs Nos. 1 
and 2 must be regarded as having transformed itself into rent which indeod 
it would be when paid to plaintiffs Nos. 1 and 2. I, therefore, do not attach 
any importance to the mention of the word ‘rent’ particularly in view of the 
other recitals in the decree. 


The result is, the appeal fails and is dismissed with costs. 
i \ Appeal dismissed, 
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Before Mr. Justice Tendolkar and Mr. Justice S. T. Desat. 
THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY H 


v. 
SHANTI K. MAHESHWARI, BOMBAY.® 


Indian Income-tax Act (XI of 1922), Secs. 494A, 494, 16(2), 18(5), 49B—Agreement for 

' avoidance of double taxation in India and Pakistan, 1947, arts. IV, V, VI—Inter- 
pretation of articlee—Words “Doubly tared income” used in arts. V and VI, mean- 
ing of—Interpretation of words “is not known” in art. VI(b)-—-“Estimated abate- 
ment”? under arti VI (b) how to be arrived at—Production of certificate of 
assessment under art. VI (b) whether essential 


The assesament year of the assessee was 1953-54 and the previous accounting 
year ended on March 31, 1953. The status of the assessee was that of a resident 
and ordinarily resident in the taxable territories. The total Income of the assessee 
determined by the Income-tax Officer was Rs. 77,154. In this total was included 
a sum of Rs. 8000 which was the dividend income of the assesgsee from a limited 
company. The company had its registered office in Delhi, but according to the 
certificate imsued under s. 20 of the Indian Income-tax Act, 1922, read with rule 14, 
the company’s income chargeable to tax in the taxable territory was Rs. 360 and 
the income chargeable in Pakistan was Rs. 7,640. The Income-tax Officer grossed 
up the amount of Rs. 360 only for the purpose of inclusion in the total income of 
the assessce and he included the amount of Rs. 7,640 without being grossed up. 
He also made an order under art. VI (b) of the Agreement for avoidance of double 
taxation In India and Pakistan, that the tax in respect of the Income which was 
chargeable in Pakistan would be kept in abeyance for a period of one year; and 
if the assessee produced a certificate of assessment in Pakistan within that period, 
the tax would be adjusted against the abatement allowable under the agreement; 
but if he failed to do so, the tax kept in abeyance would be recovered. Upon 
appeal the Appellate Assistant Commissioner held that so far as income-taw was 
concerned the abatement could be granted without production of a certificate of 
assessment; but the abatement in respect of super-tax could only be determined 
when the total income of the assessee which was Hable to tax in Pakistan was 
known, and for that purpose the assessce should produce an order of assessment. 
The assessee appealed against this order to the Appellate Tribunal, but the Depart- 
ment did not appeal against the order granting an abatement in respect of Income- 
tax. The Tribunal held that the Department was bound to gross up the entire 
dividend and to give credit for the tax deemed to have been paid by the assessee 
in respect of the dividend income and that the assessee was not bound to produce 
a certificate of assessment in Pakistan. On the questions: (1) Whether the divi- 
dend income of Rs. 7,640 was not liable to be tncluded in the total income of the 
assessee at all or for rate purposes only in accordance with the provisions of the 
Agreement, (2) Whether the entire dividend income of Rs. 8,000 was liable to be 
included In the total Income of the assesses after grossing up in accordance with 
s. 16(2) of the Indian Income-tax Act, 19822, and the assessee was entitled to get 
a credit for the iIncome-tax deemed to have been paid on behalf of the assezsee 
by the paying company and (8) Whether in view of the provisions of the Agree- 
ment read with s. HAA of the Act the assessee was entitled to the abatement of 
income-tax and super-tax payable on the dividend Income of Rs. 7,640 without 
production of a certificate of assessment in the Dominion of Pakistan:— . 

Held, that Rs. 7,640 were Hable to be included in the total Income of the assesses: 
that only Rs. 360 were liable to be grossed up and the assesses was entitled to get 
a credit for the Income-tax deemed to have been paid by the company in respect 
of thie amount only, which wes the amount by which the dividend of Rs. 360 was 
increased for the purpose of growing up, and that the assessee was not entitled 
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- + „duction of the certificate of assessment, but that on the particular facts of this case, 
= p ‘abatement: in’ Féspect of-tncome-tax had already become effective by reason 

af the fact, that te Income-tex Officer did not appeal against the order of the 
o . Assistent Commissioner granting such abatement. 

“~The provisd.to s, f6(2) of the Indian Income-tax Act, 1822, provides that: from 
the income’ olit of which dividend was paid that portion of the income of the 
. .. company on which income-tax was not payable was to be excluded for the pur- 
‘' ` pose of grossing up. In other words the balance of the income of the company 
is to be grossed up and that is the income on which tax was payable’ in the 
7 „> taxable territories. Therefore, the only part of the dividend that could be grossed. 
'. wp lg that portion of the dividend which came out of the Income of the company 
on which tax was payable in the taxable territories and not the entire dividend. 
"In the concluding part of art. VI of the Agreement for avoidance of double 
ee ee ee 
December 10, 1947, issued under s. 49AA of the Indian Income-tax Act, 1822), the 
word “their” should be read “either”. 
‘ The expression “doubly taxed income” used in art. V of the Agreement does not 
connote an income which has been taxed twice over; but the words are equated 
with income which is described in the earller part of the article as “chargeable 
to tax in both the Dominions.” The expression “doubly taxed income” in art. VI 
of the Agreement is also used in the same sense. 
_ The tax payable on the income that attracts the abatement in India is the maxi- 
' mum abatement to which the aszsessee can be entitled under the provisions of 
art. IV and art. V of the Agreement; and where the Income-tax Officer keeps in 
abeyance a portion of the demand equal to the amount of such tax, he shall have 
complied with the provisións of art. VI (b) that he shall keep in abeyance a portion 
of the amount equal to “estimated abatement.” 

The true interpretation of art. VI(b) of the Agreement involves that at the time 
of assessment, there must have been an amessment in the other Dominion by which 
. tax payable on the total income in that Dominion has been assessed and this fact 
, may become known to the Income-tax Officer or may be made known to him by 
any mode of evidenco which is permissible under the law. If it is not known, 
what is to follow is specifically provided for in art. VI(b). 

If at the time of assessment, an assesament has already been made in the other 
Dominion, it is not necessarily essential to produce a certificate of assessment 
It is sufficient if the tax payable on the total Income in the other Dominion is 
made known to the Income-tax Officer by any other mode of proof of the tax as 
determined by the arsessment order in the other Dominion. 


Tean facts appear in the judgment. 


G. N. Joshi, with Ħ. P. Amin, for the applicant. 
-: N. A. Palkhivala, with 8. P. Mehta, for the respondent. 


TENDOLKAR J. This reference involves in the main an interpretation of 
certain provisions in the Agreement for avoidance of double taxation in India 
and Pakistan in respect of which a cynic may well say that the language has 
been employed. to conceal the thoughts of its authors. The facts giving rise to 
the reference are few. The assessment year is 1953-54 and the previous ac- 
counting year ended on March 31, 1958. The status of the agsessee is that of 
a resident and ordinarily resident in the taxable territories. The total income 
of the-assessee determined by the Income-tax Officer was Ra. 77,154. In this 
total was included dividend income of the asseasee from the Sutlej Cotton Mills 
Ltd. The amount of the dividend was Rs. 8,000. -The company had its regis- 
tered office in Delhi, but according to the certificate issued under s. 20 of the 
Indian Income-tax Act real with r. 14 the company’s income chargeable to 
tax in the taxable territory. was 6.7 per cent. and in Pakistan 98.8.per cent. 
Applying this proportion to the total dividend of Rs. 8,000 the income. at 
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able in the taxable territory was Ra. ‘360 ang the Income chargeable ‘in Pakistan 
was Ra. 7,640. The Income-tax Officer’ grossed . up the amount: of Re. 860 only 
‘ for the purpose of inclusion in the total 'meome of the sassessee; and he included 
the amount of Rs. 7,640} without being’ grossed up., , He also. méde an order 
under, art. VI, sub-cl. (6), of the Agreement for” avoidante: of :double .taxatiqn 
in India and Pakistan that the tax in respect of the income which is chargeable 
in Pakistan will be kept in abeyance- for a period of one year; and if the 


assessee produces a certificate of assessment in Pakistan within that period, the ' 


tax will bo adjusted against the abatement allowable under the agreement;’ 


but if he fails to do so, the tax kept in abeyance shall be recovered. Upon 
appeal, the Appellate Assistant Commissioner took the view that since tax on’ 
a company’s income is paid at the maximum rate and the payment made ‘by 
the company is deemed under the Incomé-tax Act to be a payment of income- 
tax made by the shareholder, so far as income-tax was concerned the abate- 


ment may be granted without production of a certificate of assessment; but . 


since the assesses was subjected to super-tax, the abatement in respect thereof 
could only be determined when the total income of the assessee which was liable 


to tax in Pakistan was known and for that purpose the asseasee should produce — 
an order of assessment. Against this order, the asseasee appealed to the Tri- 
bunal. It must be noted at this stage that the Department did not appeal to . 


the Tribunal against the Appellate Assistant Commissioner’s order granting an 
abatement in respect of income-tax, and, therefore, the order for such an 
abatement became final and conclusive, whether it was or was not in accordance 
with law. Before the Tribunal it was urged on behalf of the asseasee that the 
amount of Ra. 7,640 representing that portion of the dividend income which 
was chargeable to tax in Pakistan was wrongly included in the total income 
of the assesses in the taxable territory and that it should have been included 
only for rate purposes having regard to the provisions of the Agreement for 
avoidance of double taxation in India and Pakistan. It was also urged that 
in any event the entire dividend of Re. 8,000 should have been grossed up and 
not only Rs. 360 out of it, having regard to the provisions of s. 16, sub-cl. 62), 
s. 18, sub-cl. (5), and s. 49(6); and the assesses should be granted eredit for 
the ‘tax deemed to have been paid by him which was in fact paid by the 
company whether in India or in Pakistan. It was further urged that the 
income-tax authorities had no right to require the production of a certificate 
of assegament in tha dominion of Pakistan and that the assesses was entitled 
to an abatement without production of such a certificate. These contentions 
of the agsessee were accepted by the Tribunal, and the Tribunal came to the 
conclusion that the Department was bound to gross up the entire dividend and 
to give credit for the tax deemed to have been paid by the assesses in respect 
of the dividend meome and that the assesses was not bound to produce a 
certificate of assessment in Pakistan. Arising out of this order of the Tri- 
bunal, the following three questions have been referred to us. They are: 

(1) Whether the dividend income of Rs. 7,640 out of a total income of 
Ras. 8,000 received from Sutlej Cotton Mills Ltd. was not liable to be included 
in the total income of the asseasee at all or for rate purposes only in accordance 
with the provisions of the Agreement contained in Notification No. 28 of 
December 10, 1947, issued in accordance with the provisions of s. 49AA of the 
Indian Income-tax Act! 

(2) Whether on the facts and in the circumstances of this case the entire 
dividend income of Ra. 8,000 received from Sutlej Cotton Mills Ltd., 93.3 per 
cent. of which was also liable to be taxed in Pakistan is liable to be included in 
the total income of the assessee after grossing up in accordance with the provi- 
sions of s. 16(2); and the asseases is entitled to get a credit for the income-tax 
deemed to have been paid on her behalf by the paying company? 

(3) Whether in view of the provisions of the Agresment for avoidance of 
double taxation contained in Notification No. 28 dated December 10, 1947, read 
with s. 49AA of the Indian Income-tax Act the assesses was entitled to the 

L. R.—0 
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abatement of tax (both income-tax and super-tax) payable on the dividend 
income of Rs. 7,640 without production of a certificate of assessment in the 
Dominion of Pakistan ? 

We may in the first instance deal with Question (2) which relates to gross- 
ıng up, because that question is capable of being answered very shortly. Bee- 
tion 16, subs. (2), as amended wita retrospective effect provides for the gros- 
ing up of any dividend received by an assessee for the purpose of meluding 
the amount so grossed up in the total income of the assessee. There is a 
proviso to this section, the relevant part of which is: 

“Provided that when the sum out of which the dividend has been paid, credited or 
distributed or deemed to have been paid, credited or distributed includes—... 

(4) any income of the company on which income-tax was not payable, 
the increase to be made under this section shall be calculated only upon such proportion 
of the dividend as'‘the said sum after deduction of the inclusions enumerated above 
bears to the whole of that sum”. 
Now, the effect of this proviso appears to us to be quite clear and beyond the 
possibility of any controversy. It provides that from the income out of which 
dividend was paid that portion of the income of the company on which income- 
tax was not payable is to be excluded for the purpose of grossing yp. In 
ther words the balance of the income of the company isto be grossed up and 
that is‘ the income on which tax was payable in the taxable territories. It 
appears to us to be clear, therefore, that the only part of the dividend that 
could be grossed up’is that portion of the dividend which came out of the 
incorhe of the company on which tax was payable in the taxable territories 
and'not the entire dividend; and, with respect to the Tribunal, in our view, 
the Tribunal erred in coming to a contrary conclusion and in holding that the 
Department was bound to gross up the entire dividend. 

We next come to the other part of the same question which relates to the 
credit which the assesaee shareholder is entitled to get for the income-tax deem- 
ed to have been paid on her behalf. Now, the relevant provision in the Income- 
tae Act is s. 18(5) and the relevant part of that sub-section is: 


“|..any sum by which a dividend has been increased under sub-section (2) of sec- 
tion 16 shall be treated as a payment of income-tax on behalf of the shareholder and 
credit shall be given to him therefor on the production of the certificate furnished under 
sub-section (9) of section 20, in the amsesament, if any, made for the following year 
under this Act.” , 
Therefore, there is no diffculty in determining the extent of credit that the 
shareholder is entitled to which is exactly the amount by which the dividend 
income was increased for the purposes of grossing up and that is the total 
credit to wnich the shareholder is entitled. Section 49B m so far as it is rele- 
vant provides: ' 

Sub-section: (1): “Where any dtvidend has been paid...to any of the persons speci- 
fied in section 3 who is a shareholder of a company which is assessed to Income-tax in the 
taxable territories or elsewhere, such person shall, if the dividend is included in his 
total Income, be deemed in respect of such dividend himself to have paid imcome-tax 
(exclusive of super-tax) of an amount equal to the sum by which the dividend has 
been increased under sub-section (2) of section 16”. 

That, therefore, is the extent of the credit to which she was entitled; but the Tri- 
bunal having taken the view that the entire dividend had to be grossed up also 
took the view that credit had to be given to the shareholder in respect of the whole 
amount that was added to the dividend for the purpose of grossing up. If the 
decision that the whole dividend was to be grossed up was right, the rest would 
have followed as a necessary corollary; but since we are of the opinion that the 
decision of the Tribunal, with respect to the Tribunal, that the entire dividend 
of Rs. 8,000 should have been grossed up was wrong in law, the corollary is quite 
wrong; and the only credit that the assessee would be entitled to, would be the 
amount that was added to the dividend income of Re. 360 for the purpose of 
grossing up under s. 16(2) of the Income-tax Act. There is im the Agreement 
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fer avoidance of double taxation in India and Pakistan a provision which has 
reference to the question of credit that the shareholder is entitled to get. That 
provision leads to the same result, as we have indicated above; but we will refer 
to that provision after discussing the other articles in the Agreement which arise 
for interpretation for the purpose of determining the other questions referred to 
us, because the interpretation of that provision, as it stands, also creates some 
difficulties, which can only be viewed at in the context of the Agreement. 

Turning now to the relevant provisions in this regard, before one looks at the 
Agreement, it is essential to look at two sections in the Act itself, which have 
since been repealed but which were in force at the relevant time. Section 49A 
dealt with relief in respect of Part B States and Dominion income-tax and sub- 
s. (1) provided: 

“The Central Government may, be notification in the Official Gazette make provi- 

sion for the granting of relief in respect of Income on which have been paid both income- 
tax (including super-teax) under this Act and etther Dominion income-tex in one or 
more countries or Burma income-tax.” 
This sub-section in clear terms contemplates payment of tax in two different 
places and the relief against double taxation only becomes operative if tax has 
been paid in two different places and not otherwise. Turning next to s. 49A4A, 
it was in tho following terms: 


iths Central Governcietit may Citas (atta ar aeoea with Pubitances qa uated 

Kingdom for the avoidance of double taxation of income, profits and gains under this 
Act and under the corresponding law in force in Pakistan or the United Kingdom, and 
may by notification in the Official Gazette make such provision as may be necessary 
fer implementing the agreement.” 
This section, therefore, in terms authorised the Central Government to enter 
into an agreement with Pakistan or the United Kimgdom, the object of which 
is to avoid double taxation. That is a stage anterior to the stage contemplated 
by s. 49A where the object is to give relief against tax paid in two different 
places. Under s. 49A, a Notification regarding double taxation relief has been 
issued so fur as the United Kingdom is concerned, and of course this Notifica- 
tion keeps in mind the statutory requirement that payment of tax in both the 
places is an essential pre-requisite to the granting of any relief agamst double 
taxation. Then we turn to the Notification by which the agreement for avoid- 
ance of double taxation in India and Pakistan was published. That agreement 
was entered into, as the preamble states, in exercise of the powers conferred 
by s. 49AA4 of the Income-tax Act and corresponding sections of the Excess 
Profits Tax and the Busmess Profits Tax Act, with which we are not concerned 
for our præent purpose; and the relevant Articles we have to construe are 
arts. IV, V sand VI. They are as follows: 

Article IV: “Each Dominion shall make assessment in the ordinary way under is 
own laws; and, where elther Dominion under the operation of its laws charges any 
income from the sources or categories of transactions specifled in column 1 of the Sche- 
dule to this Agreement (hereinafter referred to as the Schedule) in excess of the amount 
calculated according to the percentage specified in columns 2 and 3 thereof, that Domi- 
nion shall allow an abatement equal to the lower amount of tax payable on such excess 
in thelr Dominion as provided for in Article VL” 

Article V: “Where any tncome accruing or arising without the territories of the 
Dominions is chargeable to tax in both the Dominions, each Dominion shall allow an 
abatement equal to one-half of the lower amount of tax payable in etther Dominion on 
‘such doubly taxed income.” 

Article VI: “(a) For the purposes of the abatement to be allowed under Article 
IV or V, the tax payable In each Dominion on the excess or the doubly taxed Income, 
as the case may be, shall be such proportion of the tax payable in each Dominion as 
the excess or the doubly taxed income bears to' the tota} income -of the assessee in each 
Dominion. 

(b) Where at the time of assesment In one Dominion, the tax payable on the total 
dneome in the other Dominion is not known, the first Dominion shall make a demand 
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without allowing the abatement, but shall hold in. abeyance for a period of one year 
(or such longer period as may be allowed by the Income-tax Officer in his discretion) 
the collection of a portion of the demand equal to the estimated abatement. If the 
asseesea produces a certificate of assesument in the other Dominion within the period of 
one year or any longer period allowed by the Income-tax Officer, the uncollected por- 
tion of the demand will be adjusted against the abatement allowable under this Agree- 
ment; if no such certificate is produced, the abatement shall cease to be operative and. 
the outstanding demand shall be collected forthwith.” 

Now, for the purpose of art. IV, the relevant source or category of transactions. 
specified in col. (1) of the Schedule to this Agreement is in this case Item No. 8- 
in the Schedule: 


Source of income Percentage of in- 
or nature of trans- come which each 


action from which Dominion is entitled l Remarks. 
income is derived. to charge under the 
Agreement. 
1 2 8 ‘4 


8 Dividends By each Dominion in (As in preced- Relef in respect of any 
proportion to the profits ing column). excess iIncome-tax 


of the company charge- deemed to be pald by the- 
able by each Dominion shareholder shall be al- 
under this Agreement. lowed by each Dominion. 

in proportion to the pro- 


fit of the company char- 
geable by each under 
this Agreement. 


It is these provisions in the agreement for avoidance of double taxation which 
we have got to interpret. 

Now, in the first mstance, it appears to us—and counsel at the Bar are also 
agreed that the word ‘‘their’’ which we have italicized in art. IV is obvious— 
ly a slip or an error and could in its context have only been ‘‘either’’ ; and it 
is on the basis of the word being ‘‘either’’ that we will deal with the meaning 
to be attached to art. IV. Indeed if the word were ‘‘their’’, it may make it 
somewhat more difficult than it actually is to interpret art. IV. | 

Now, the first thing that emerges from art. IV is that there is to be a sepa- 
rate assessment by each Dominion under its own laws and such separate assese- 
ments appear to us to be the very basis of the abatement that has to be allowed 
under this article. Then, the next thing that one has got to do under art. IV 
is to look at any source or category of transactions specified in col. (1) of the- 
Schedule which has been brought to tax in the taxable territories. If there is 
such a source, in respect of this source we must look to the schedule to find 
out what was the percentage of income from this source which India was en- 
titled to charge under the Agreement ; and if the income from this source- 
which has been subjected to tax exceeds such ‘percentage, then there is an 
‘‘excess’’ for the purpose of art. IV. The third part of art. IV is that in 
respect of such excess, an abatement shall be allowed. The quantum of the- 
abatement is dealt with in the concluding words of art. IV. They ere ‘equal’ 
to the lower amount of tax payable on such excess in either Dominion as pro- 
vided for in Article VI”. Thus this article confers upon the assessee a right- 
to an abatement in respect of the excess referred to in this article; but it does 
not contain any machinery for securing the right except as to the quantum 
of the abatement which is to be the lower amount of tax payable in either 
Dominion to be ascertained in accordance with art. VI. 

The provisions will become a little clearer if we apply them to the facts 
before us. We are dealing with an income under the source or category of 
transactions—dividends. This category is numbered 8 in the Schedule and’ 
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the percentage of income which each Dominion is entitled to charge under the 
Agreement is stated in the Schedule to be ‘‘by each Dominion in proportion to 
the profits of the company chargeable by each Dominion under the Agree- 
ment’. It is known that 6.7 per cent. of the dividend income was chargeable 
in India and 98.3 per cent. was chargeable in Pakistan. Since the assesses 
was resident and ordimarily resident in India, the entire dividend was charge- 
able to tax in India, while according to the Agreement only 6.7 per cent. of it 
should be charged. The excess, therefore, that attracts the abatement is 98.7 
per cent. of Rs. 8,000 i.e. 7,640. We will deal with the quantum of the abate- 
ment when we come to art. VL 

Turning next to art. V, it deals with a slightly different case in which also 
‘there is a right to an abatement. ‘That case is where any income is chargeable 
to tax in both the Dominions. Now, it must be realised that all categories of 
transactions are not enumerated in the Schedule, and, therefore, in respect of 
every source of income a percentage has not been laid down which is charge- 
able in either Dominion; and it may well be that under the income-tax laws 
of both the Dominions the entire income of a person or any portion of that 
income may attract tax in both the Dommions. To take a very simple case, 
an assessee may be a resident within the meaning of that expression in the 
Indian Ineome-tax Act in both the Dominions if he maintains or has maintained 
for him a dwelling house in both the Dominions and in fact resides in the 
Dominion for howsoever short a time. In such a case his entire income may 
be hable to tax in both the Dominions. We may equally have a case when a 
portion of his mcome from a particular source or falling under a particular 
category may be liable to tax in both the Dominions; and it is this class of 
cases that attracts art. V and the abatement is earned by the entire income 
which is chargeable to tax in both the Dominions. The quantum of the abate- 
ment, according to art. V, is one half of the lower amount of tax payable in 
either Dominion on such doubly taxed income. Therefore, we have in art. IV 
and art. V.a provision for an abatement, under art. IV in respect of ‘‘excess’’ 
and in art. V in respect of income which is chargeable to tax in both the Domi- 
nions. In connection with art. V, the words ‘‘doubly taxed income’’ which 
occur therein need to be carefully noted. The article talks of ‘‘such doubly 
taxed income’’; and clearly, therefore, the reference is to the mcome which is 
described in the earlier part of the article as ‘‘chargeable to tax in both the 
Dominions’, In other words, the expression ‘‘doubly taxed income” does 
not connote an income which has been taxed twice over; but the words are 
equated with income ‘‘chargeable to tax m both the Dominions”; and it 18 in 
this sense that the expression ‘‘doubly taxed income’’ is used in the next article 
—art. VI. 

Article VI (a) deals with both the cases of abatement covered by art. IV 
and art. V, as the opening words of the article itself show; and it deals with 
determining what is the tax payable in each Dommion on the income which 
attracts an abatement, in the case of art. IV on the ‘‘excess’’ and in the case of 
art. V on the ‘‘doubly taxed income’’, that is on the income chargeable to tax in 
both the Dominions. The article provides that the tax shall be such propor- 
tion of the tax payable on the income that attracts an abatement as such 
income bears to the total income of the assessee in each Dominion. Again, the 
position will become a little clearer if we apply this computation rule to the facts 
before us. The income that attracts an abatement in this case is the excess of 
Re. 7,640. The total mcome of the assessee in India is Ra. 77,154. Therefore, the 
tax payable in India on the excess will be Rs. watt X tax on the total 
income of the asseseee in India. When this figure is known, it is equally neces- 
sary to know the corresponding figure of tax payable in Pakistan, because it 
is the lower amount of tax payable in either Dominion which is to be granted 
as the abatement. The tax pay able in Pakistan would only be known if the 
total income of the assesgee in Pakistan and the total tax payable by him has 
been ascertained. Otherwise, the formula laid down by art. VI cannot be 
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worked out. It may be stated that the formula actually provides nothing more 
than that the tax payable on the income which has earned an abatement shall 
be calculated on such income at the average rate of tax on the total income 
in either Dominion. 


Keeping this in mind, we next turn to art. VI, sub-cl. (b); and it is here 
that the main difficulty of construction and the main dispute between the 
parties arises. As we have pointed out earlier, until the tax payable in Pakistan 
on the income that earns the abatement is known, the amount of abatement 
cannot be finally determined. There may be cases in which it is known and 
there may be cases in which it is not known. Where it is known, obviously 
the abatement that is allowable under art. IV or art. V can immediately be 
ascertainea; but where it is not known, it was essential that there should be 
some machinery for securing the benefit of the abatement to the assessee sub- 
ject to such conditions as parties to the agreement may have agreed to. This 
is precisely what sub-cl. (b) of art. VI provides. The time when it comes 
inte operation is the time of assessment in one Dominion, as the opening words 
of that sub-clause clearly state; and the situation it contemplates is that the 
tax payable on the total income in either Dominion ‘‘is not known’’ at that 
time. The words ‘‘is not known” will fall to be interpreted by us on this 
reference; but we will for the moment use the words as they appear in the 
clause in order to understand the rest of the clause. Where the tax payable 
in either Dominion is not known at the time of assessment in India, what the 
sub-clause of this article provides is that India shall make a demand without 
allowing the abatement, but shall hold in abeyance the collection of a portion 
of the demand. Now, with regard to the portion of the demand, the collection 
of which is to be held in abeyance, there are two things that are provided 
by the sub-clause. The amount that is to be held in abeyance is an amount 
equal to ‘‘estimated abatement’’ and the other is that the demand shall be 
kept in abeyance for a period of one year or such longer period as the Income- 
tax Officer in his discretion may allow. Here again, the words ‘‘estimated 
abat&ment’’ have created further controversy as to what those words are in- 
tended to mean. Having kept the collection of a portion of the demand in 
abeyance, the latter part of sub-cl. (b) provides what is to happen to the por- 
tion of the demand that is kept in abeyance. If the assesszee produces a certifi- 
cate of assessment in Pakistan within the period allowed, what is kept in abey- 
ance will be adjusted against the abatement allowable. If no such certificate 
is forthcoming within the time allowed, ‘‘the abatement shall cease to be ope- 
rative and the outstanding demand shall be collected forthwith”. Now, this 
sub-clause deals with a situation in which tax payable in either Dominion ‘‘is 
not known’’ but it is implicit in it that if that tax is known, then obviously 
the abatement will be granted as provided for in arts. IV, V and VI(a). 

Now, turning to the rival contentions with regard to the correct interpreta- 
tion of the words ‘‘is not known’’, Mr. Joshi for the Department contends that 
ihere must be an assessment in the other Dominion and proof of it before the 
Income-tax Officer. The Tribunal took the view that the words ‘‘is not known’’ 
mean in this sub-article ‘‘which cannot be easily determined or are incapable 
of being known’’, while Mr. Palkhivala for the assessee before us has attempt- 
ed to canvass a construction which adopts an intermediate position, namely, 
that the words mean ‘‘not capable of being determined by reasonable endeavour 
and without an elaborate enquiry’’. Taking first the view that appealed to the 
Tribunal, with respect to the members of the Tribunal, it appears to us that 
it is a wholly untenable view. In the first instance, the words ‘‘is not known’’ 
is merely a negative of ‘‘is known’’, and when one talks of anything being 
known, the reference naturally is to a pre-existing fact. You cannot know 
what does not exist. Therefore, if the tax payable on the total income in the 
other Dominion is to be known, it appears to us that there must have been 
a prior determination of such tax, and the same applies to the total income 
on which the tax is chargeable in the other Dominion. Secondly, if the view 
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that appealed to the Tribunal was the correct view, it completely negatives 
the specific provisions of sub-cl. (b) of art. VI, because there can conceivably 
be no case in which the Income-tax Officer in India cannot determine the tax 
payable on the total income of the asseasee in Pakistan provided he had the 
requisite authority under the Income-tax Act to obtain information and he 
would certainly have such authority if he was required by this Agreement to 
determine the tax payable on the total income of the assesses in Pakistan, al- 
though such determination may involve an elaborate enquiry. Thirdly, the 
words “‘is not known’’ do not appear to us to import any determination by 
the Income-tax Officer in India at the time of assessment; and lastly—and this 
to us appears to be a very important consideration—that to interpret this sub- 
clause as the Tribunal has done would cast upon the Income-tax Officer in India 
zoo great an obligation, because he would then be bound to be completely fami- 
har with the law of a foreign country—Pakistan—with regard to income-tax 
and will have to undertake an assessment of the assessee in order to determine 
what is the total income liable to tax in that Dominion and then to calculate 
the tax on guch income under the Pakistan law. Unless there is clear language 
which imposes such an obligation on the Income-tax Officer, we would be very 
loath to hold that he was under any such obligation; and far from there being 
any clear language, there is language which appears to indicate not that the 
Income-tax Officer has to determine the tax payable on the total income in the 
other Dominion but that he should have knowledge of what such tax is, which 
has implicit in it the fact that the tax payable on the total income in Pakistan 
has been previously determined. 

Turning next to the interpretation canvassed by Mr. Joshi for the Depart- 
ment, there is no doubt that the normal mode in which the tax payable on the 
total income in Pakistan would be determined is by an assessment order, and, 
therefore, it stands to reason that such tax cannot be known until there is 
an assessment. Of course, after there is an assessment, the tax payable on the 
total income in Pakistan may become known to the Income-tax Officer not 
necessarily by the production of the assessment order or a certificate of assess- 
ment, but it may become known to him by any other admissible evidence? and 
that is what, in our opinion, is contemplated by the use of the words ‘‘ig not 
known’’. In the context of the provisions of art. VI, sub-cl. (b), which pro- 
vides that time should be given for producing a certificate of assessment, one 
may well say that the normal mode of making an assessment known to the 
Income-tax Officer would be by production of such a certificate, and that 1s 
what the Income-tax Officer in this case apparently insisted upon; but it 
appears to us that any other mode of proof allowed by law of what the tax 
payable on the total income m Pakistan was would suffice so long as there has 
been in fact an assessment in Pakistan. This interpretation of the words ‘‘is 
not known’’ has the merit of both simplicity and certamty; but before we 
adopt this interpretation, we must of necessity consider the argument advanced 
by Mr. Palkhivala in support of the interpretation which he has canvassed 
before us. Now, in the first instance we must state that Mr. Palkhivala’s inter- 
pretation, namely, that the words ‘‘is not known’’ mean that the tax payable 
on the total income in the other Dominion is not capable of being determined 
by reasonable endeavour and without an elaborate enquiry has inherent in it 
the vice that the income may never be asseased to tax in the other Dominion. 
This appears to us contrary to the entire schame of the Agreement for avoid- 
ance of double taxation, because as we have pointed out earlier, the very open- 
ing words of art. IV contemplate that each Dominion shall make assessment 
under its laws. Mr. Palkhivala argues why not presume that whether or not 
the assessment has been made in the other Dominion, it will be made in the 
ordinary course. For one thing such a presumption may not be justified 
having regard to the wide evasion of tax which is a matter of common know- 
ledge, and secondly the scheme of the Agreement for avoidance of double taxa- 
tion does not contemplate the mere possibility of an assessment in the other 
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Dominion, but it in terms provides that the provision for abatement under 
art. IY comes in when assessment is made in both the Dominions. 

Then, Mr. Palkhivala argues that if the real construction of the words was 
as canvassed by Mr. Joshi, then such a construction equates the two cases of 
abatement referred to in arts. IV and Y, namely, in respect of ‘‘excess’’ or 
“‘doubly taxed income’’. This argument is canvassed on the fallacy that the 
words ‘‘doubly taxed income’’ in art. VI mean income which has been subject- 
ed to tax twice over; but, as we have’ pointed earlier, that is not the correct 
interpretation of the words ‘‘doubly taxed income’’ in art. VI. Those words 
have reference to the meaning they have in art. V which as we have pointed 
out is nothing more or less than ‘‘chargeable to tax in both the Dominions’’ 

Then, Mr. Palkhivala argues that the interpretation canvassed for by Mr. 
Joshi does not lead to an avoidance of double taxation, and Mr. Palkhivala’s 
argument is that s. 49A of the Act deals with cases of relief against double 
taxation, while s. 49AA deals with avoidance of taxation, and there can be 
no avoidance of taxation if in fact the assessee is to be assessed in both the 
Dominions. This argument again proceeds on an assumed meaning of taxa- 
tion. It is inherent in this argument that Mr. Palkhivala wants us to interpret 
taxation as equivalent to assessment, but it appears to us to be clear in the con- 
text of s. 49A and s. 49AA that what s. 49A deals with is a situation where 
tax is paid; while what s. 49AA embraces within its scope is a stage anterior to 
the stage when tax has been paid. If the claim for tax has not.been enforced, 
then there is undoubtedly avoidance of double taxation, because tax has not 
been borne and paid twice over in the two Dominions. 

Then Mr. Palkhivala bases an argument on the words ‘‘estimated abatement’’ 
which occur in art. VI, subcl. (b). He says that for the purpose of keeping 
a portion of the demand in abeyance, there is an obligation on the Income-tax 
Officer to estimate the abatement, because it is only that portion of the demand 
which equals the estimated abatement that is to be kept in abeyance. Un- 
doubtedly the words used, namely, ‘‘estimated abatement’’ make such an argu- 
ment, possible; but if one realises as one must that the abatement that is actual- 
ly allowable is incapable of being estimated until the tax payable in Pakistan 
in respect of the income that earns an abatement is known, it becomes clear 
that an estimate in the strict sense is not possible. But what is possible un- 
doubtedly is that the tax payable in India on the income that earns the abate- 
ment either under art. IV or art. V worked out in the manner set out in 
art. VI, sub-cl. (a) is known to the Income-tax Officer. This for all purpo- 
ses would be an adequate amount of estimated abatement for the purpose of 
keeping a portion of the demand in abeyance. If it happens ultimately to be 
lower than the tax payable on the income that attracts abatement in Pakistan, 
that will be the amount of the abatement. If it happens to be higher than 
the tax payable on the income that attracts abatement in Pakistan, the Income- 
tax Officer shall have made more than an adequate provision to grant the abate- 
ment to which the assesses is entitled. In other words, the tax payable on the 
income that attracts the abatement in India is the maximum abatement to 
which the assessee can be entitled under the provisions of art. IV and art. V: 
and where the Income-tax Officer keeps in abeyance a portion of the demand 
equal to the amonnt of such tax, he shall, in our opinion, have complied with 
the provisions of art. VI, sub-cl. (b) that he shall keep in abeyance a portion 
of the amount equal to the ‘estimated abatement’’. We do not read in these 
words any warrant for the suggestion that the Income-tax Officer is under 
an obligation. to sit down and assess the assessee in respect of his income in 
Pakistan for the purpose of estimated abatement, becanse if he were under 
such an obligation, then the question of an estimated abatement cannot arise. 
He shall then have determined the abatement itself. 

Mr. Palkhivala next urges*that having regard to the scheme of the schedule 
to the Agreement for avoidance of double taxation, there is a bifurcation of 
income at the assessment stage; part of the income is subjected to tax in India 
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and part in Pakistan. The words of the schedule on which he relies for this 
purpose kre the heading to cols. 2 and 3 which is ‘‘percentage of income which 
each Dominion is entitled to charge under the agreement”. Now, no doubt 
if these words stood by themselves and were substantive provisions for the 
purpose of assessment, they may well give rise to an argument that there 
was a bifurcation of income at the assesament stage. But, in the context of 
the provisions of the agreement, it is quite clear that these words in the sche- 
dule are intended for a specific purpose only; and that purpose is apparent 
when one looks once again at art. IV which makes a reference to the Schedule 
annexed. The percentages mentioned in the Schedule are material for the pur- 
poso of determining what is the ‘‘excess’’ which earns abatement under art. IV 
and not for any other purposes at all; and quite apart from this art. IV in 
terms provides that each Dominion shall make assessments in the ordinary way 
under its own laws, which clearly shows that no bifurcation of income at the 
assessment stage was contemplated, but all that was contemplated by the 
Agreement was an abatement in respect of excess income. It was on the foot- 
ing of this argument that a plea had been raised that the amount of Rs. 7,640 
should not have been included in the total income of the agsessee at all except 
for rate purposes and that forms the subject-matter of Question No. 1 in this 
reference. In our opinion, this argument of Mr. Palkhivala cannot be 
accepted. 


Then, Mr. Palkhivala points out that the view which Mr. Joshi has canvassed 
may deprive an assessee of a right of abatement altogether in certain cases. 
He says that owing to no fault of the assessee it may not be possible for him 
to produce a certificate of assessment within one year, in which case the abate- 
ment shall cease to be operative under art. VI(b). That no doubt is true; 
but if the right to abatement is conditional upon the production of a certificate 
of assessment, then obviously the right will be lost if the certificate is not pro- 
duced. If the Income-tax Officer is satisfied that due to no fault of the assessee 
the certificate cannot be produced within a period of one year, which is to be 
normally allowed under art. VI(b), we have no doubt that in an appropriate 
case the Income-tax Officer will extend that period as he has the right to do 
under the sub-clause. If even within the extended period, the certificate ean- 
not be produced, obviously, the abatement ceases to be operative; but that is 
not by virtue of any interpretation that we are asked to put upon the words 
of sub-cl. (6) but by virtue of specific words in the sub-clause itself which 
provide that the abatement shall cease to be operative if a certificate of assess- 
ment is not produced. Of course, as we have pointed out earlier, if at the time 
of assessment, an assessment has already been made in the other Dominion, 
it is not necessarily essential to produce a certificate of assessment. It is suff- 
cient if the tax payable on the total income in the other Dominion is made 
known to the Income-tax Officer by any other mode of proof of the tax as 
determined by the assessment order in the other Dominion. 


Then, Mr. Palkhivala also points out that there may be some obvious cases 
of hardship if the view canvassed for by Mr. Joshi is to be accepted. Taking 
a simple illustration, there may be an assessee whose only mcome is from divi- 
dends from a company which is a taxable income both in India and in 
Pakistan. The total amount of the dividend may be less than the minimum 
amount that is taxable either in India or in Pakistan. In such a case, if the 
assegsee applied for a refund of the tax deemed to have been paid by the 
agsessee as a shareholder, if proof of an assessment in Pakistan was an 
essential condition of the granting of relief, the assesses will never be subjected 
to assessment in Pakistan, and in any event it would be harsh on the assessee 
that he should be called upon to produce proof of an assessment in Pakistan. 
No doubt in the example we have taken there would be a hardship; but the 
mere possibility of a hardship resulting from whdt appears to be a correct 
interpretation of the relevant provisions of the Agreement cannot deter us 
from adopting such interpretation. The remedy for the removal of such a 
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hardship may possibly be in the administrative sphere; and indeed our atten- 
tion has been drawn by Mr. Joshi to a Circular issued by the Central Board 
of Revenue (No. 37—-NII—10D of 1955) dated September 6, 1955, which in 
fact directs an Income-tax Officer that where the total income of an assessee in 
India is only from the source ‘dividends’ and-is below the super-tax limit, the 
production of proof of assessment in Pakistan should be dispensed with. 

Then Mr. Palkhivala also argues that art. VI(b) is an exception to art. IV 
and should be interpreted as such, and it should not be mterpreted so as to 
constitute a condition precedent to the right of abatement conferred by art. IV. 
We find no warrant in the language of the Agreement for the submission that 
art. VI(b) is an exception to art. IV. Article IV undoubtedly confers the 
right to abatement. Article VI does not create an exception im respect of any 
income which has earned the right to abatement under art. IV. What it does 
is, it provides machinery for giving effect to the right to abatement. Such 
machinery undoubtedly makes the production of a certificate of assessment « 
condition precedent to the obtaining of relief by way of abatement; but that 
is only in cases where at the time of assessment the tax payable on the total 
income in the other Dominion is not known. In our opinion, therefore, we 
cannot look upon art. VI(b) as an exception to art. IV. We can merely look 
upon it ag a. supplementary provision which deals with the machinery for 
giving effect to the right of abatement which has been conferred under art. IV. 

Lastly, Mr. Palkhivala argues that if the view-canvassed by Mr. Joshi is 
adopted, the Dominion which taxes first can never give an abatement. We 
do not see why such a situation should arise. Whichever Dominion sets about 
to asses an asseesee, if at the time of the assessment, the Income-tax Officer 
comes to the conclusion that an abatement has been earned in respect either of 
an excess or of a doubly taxed income, then obviously under art. VI(b) if the 
tax payable on the total income in the other Dominion is not known, that por- 
tion of the demand which represents the estimated abatement will be kept in 
abeyance until the assessment is made in the other Dominion. This can equally 
' be done by both the Dominions and there is no reason why either the one or 
the other Dominion should not be able to give effect to the right of abatement 
under art. IV merely by reason of the fact that it assesses the assessee before 
the other Dominion does. 

We must lastly observe that if we accept the interpretation that Mr. Palkhi- 
vala has canvassed before us, that would leave the law in a very nebulous and 
uncertain condition, a result which a Court must always try to avoid if it 
is possible to do so on any reasonable interpretation of the provisions of the 
Agreement. In our opinion, the true interpretation of art. VI(b) involves 
that at the time of assessment; there must have been an assessment in the other 
Dominion by which tax payable on the total income in that Dominion has been 
assessed and this fact may become known to the Income-tax Officer or may be 
made known to him by any mode of evidence which is permissible under the 
ae a it is not known, what is to follow is specifically provided for in art. 

(b). 

This leaves for interpretation a remark made in the remark colamn in the 
schedule against the entry ‘‘Dividends’’ which has a bearing not on the 
question that we have just discussed but on the question of relief in respect of 
income-tax deemed to have been paid by the shareholder, to which we have re- 
ferred earlier in our judgment. Now, it is curious that in the Agreement 
itself, col. 4 of the schedule is nowhere referred to: and it is difficult to see for 
what purpose the column was included in the schedule and what particular 
effect should be given to it. The schedule appears to be incorporated in the 
provisions of the Agreement only by art. IV and indeed on the top of the 
schedule itself is mentioned ‘‘See Article IV’’; but that Article refers in terms 
to cols. 1, 2 and 8 and nét to 4 at all. Therefore, strictly speaking what is 
stated in col. 4 does not appear to be incorporated in the operative provisions 
of the Agreement at all. But we will assume for our present purpose that the 
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remarks which we have to interpret and which are to be found in col 4 of the 
schedule against the entry ‘‘Dividends’’ are a binding part of the Agreement. 


These remarks are: 


“Relief in respect of any excess Income-tax deemed to be paid by the shareholder 
shall be allowed by each Dominion in proportion to the profite of the company charge- 
able by each under this agreement.” 

Now, we must confess that we are quite unable to understand what is meant 
by ‘‘excess income-tax’’ in this particular context. Article IV talks of an 
‘‘axoesa’’, but that is not excess income-tax; and it is difficult to see what was 
meant to be conveyed by the draftamen of the Agreement by the expression 
‘excess income-tax’’. Neither counsel has been able to suggest any inter- 
pretation of this expression which can fit in in the context of the rest of the 
clause. But if we ignore the word ‘‘exceas’’ and treat it as non-existent, the 
remarks appear to make sense, because, then what is provided is that relief in 
respect of any income-tax deemed to be paid by the shareholder shall be allow- 
ed proportionately by both the Dominions, the proportion being the propor- 
tion of the profits of the company chargeable to tax in the two Dominions. 
we have pointed out earlier, by virtue of the provisions of the Income-tax Act, 
where & company pays the tax on its income to the extent of the dividend 
income which is included in the income of the shareholder, proportionate tax 
shall be deamed to have been paid by the shareholder. Where a shareholder 
becomes entitled to relief in respect of any such income-tax deemed to be paid 
by him, the remark column provides that he shall not get the whole of the re- 
lief in respect of any tax deemed to be paid by him from only one Dominion, 
but he shall get it proportionately from both the Dominions. That proportion 
is the same proportion as the income chargeable to tax in one Dominion has to 
the income chargeable to tax in the other Dominion in the profits of the com- 
pany. This brings about the same result which we have indicated earlier in 
our judgment that in so far as the dividend included in the income of the 
asseasee is grossed up under s. 16(2) of the Act, if the company has grossed 
up income in both India and in Pakistan, credit for tax deemed to have been 
paid by the shareholder is to be given in each Dominion im respect of such 
portion of the dividend which has been grossed up in the income of the assessee 
in that Dominion. 

Our answers to the issues, therefore, are: 

(1) Rs. 7,640 were lable to be included in the total income of the assessee ; 

(2) Only Rs. 360 were to be grossed up. The assesses is entitled to get 
credit for the income-tax deemed to have been paid by the company in respect 
of this amount only, which is the amount by which the dividend of Ra 360 
was increased for the purpose of grossing up 

(3) Im the negative, but on the particular facta of this reference, the abate- 
ment in respect of income-tax has already become effective by reason of the 
fact that the Income-tax Officer did not appeal against the order of the Appel- 
late Assistant Commissioner granting such abatement. 

The assessee to pay the costs. 


8. T. Desar J. I agree with the reasons and conclusions mentioned in the 
judgment just delivered by my brother Tendolkar. I do not, however, pro- 
pose to express any opinion on the remarks against item 8 in col. 4 of the 
Schedule. Remarks in any schedule annexed to an agreement may well form 
part of the Agreement itself. In the absence of fuller arguments, I do not 
deem it necessary for me to express any opinion as to the construction to be 
placed on those remarks. 


Solicitor for the appellant: Ambalal 8. Parikh. 
Solicitor for the respondent: JS. P. Mehta. ° 
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Before Mr. Justice Tendolkar and Mr. Justice S. T. Desai. 


THE SURAT PEOPLES’ CO-OPERATIVE BANK LTD., SURAT 
v. : 
THE COMMISSIONER OF INCOME-TAX, AHMEDABAD.* 

indian Income-tax Act (XI of 1922), Sec. 60—Notification No. 291-1.T./25, dated August 
25, 1925—-Profits of Co-operative Society exempt from income-taxr under Notification 
—Under Explanation to Notification income, profita or gains from ‘investments’ in 
securities not deemed to be profits exempt from tax—Whether word ‘investment 
means an investment in nature of capital investment or whether it relates to secu- 
rities which form part of stock-in-trade of Society. 


The word “investment” in sub-cl. (1) of the Explanation to sub-cl. (2) of FD. 
(CR.) Notification R. Dis. No. .291-LT./25, dated August 25, 1925, as amended 
by Notification No. 28, dated Juna 25, 1927, relates only to such securities as do not 
form part of the stock-im-trade of a Co-operative Society. 

The word “investment” in sub-cl (1) of the Explanation is used in the sense of 
an investment which is in the nature of a capital investment and which is not an 
investment in securities or property which is its stock-in-trade. If there is invest- 
ment in the popular sense in securities or property, which is its stock-in-trade, it is 
not Investment in the sense in which that word is used in the Notification; and what 
attracts tax is the income, profits or gains of Investments, which are investments in 
the sense that the securities or property is not held as the stock-in-trade of the Co- 
operative Society. 

The assesses bank which was registered under the Bombay Co-operative Societies 
Act, 1925, carried on a banking business during the relevant year of account. During 
the course of its business it purchased and sold Government securities in the year of 
account and made a profit, The asseasee claimed exemption from income-tax in 
respect of the amount of profit under sub-cl. (1) of the Explanation to sub.-cl (2) of 
the Notification, contending that under sub-cl. (2) of the Notification this amount of 
profit was exempt from tax and what was taken out from this provision by sub-—cl. 
1) of the Explanation was merely “Interest on securities” and not profits made by 

dealer in securities:— 

Held, that the word “investment” in sub-cl (1) of the Explanation relates only to 
such securitles as do not form part of the stock-in-trade of a Co-operative Society, 
and as in the instant case they did form part of the stock-in-trade, as the asseasee 
was a banking company, the income, profits or gains made from the sale of the secu- 
rities were not taxable. 

Commr. of Inc.-Tax v. Ahmuty & Co. Ltd.’ Hoshiarpur Central Co-op. Bank v. 

Commr. of Inc.~Tax"® and Punjab Co-operative Bank, Ltd. v. Commissioner ú 

Income-tax, Lahore,” referred to. 


Tes facts appear in the judgment. 


R. J. Kolah, for the applicant. 
G. N. Joshi, with M. P. Amin, for the respondent. 


TANDOLKAR J. The assessee in this case is the Surat Peoples’ Co-operative 
Bank Ltd, which is registered under the Bombay Co-operative Societies Aet, 
1925. Among the objects of the bank is object No. 5 ‘‘To undertake every 
kind of banking and shroffi business’’, and ths asseasee in the relevant year of 
account ending June 30, 1949, was carrying on banking business. During the 
course of its banking business, the assessee purchased Government securities 
in the year of account and a profit of Rs. 53,229 was earned by the assessce. 
The agseasee claimed exemption from tax in respect of the said amount under 
an Explanation to F.D. (C.R.) Notification R. Dis. No. 291-I.T./25, dated 
August 25, 1925, as amended by Notification No. 26, dated June 25, 1927. The 

*Decided, September 28, 1967. Inoome- 2 (1953) 24 I. T. R. 346. 


tax Reference No. 16 of 1957. 3 (1940) 43 Bom. L. R. 372, r.c. 
1 (1854) 27 I. T. R. 68. 
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Notification is in the following terms: 

za el aR NE eee eT E E 
seid Act, but shall be taken into account in determining the total income of an asseasee 
for the purposes of the said Act: 

(1)... 
(2) The profits of any Co-operative Society other than the Sanikatta Salt-owners 
Society In the Bombay Presidency for the time being registered under the Co-operative 
Societies Act, 1912 (II of 1912), the Bombay Co-operative Societies Act, 1925 (Bombay 
Act VII of 1825), or the Madras Co-operative Societies Act (Madras Act VI of 1982), ar 
the dividends or other payments received by the members of any such Society out of 
such profits. 

Explanation:—For this purpose the profits of a Co-operative Society shall not be 
deemed to include any income, profits or gains fram:— 

(1) Investments in (a), securities of the nature referred to in section 8 of the Indian 
Income-tax Act, or (b) property of the nature referred to in section 9 of that Act, 

(2) dividends, or 

(3) the ‘other sources’ referred to in section 12 of the Indian Income-tax Act.” 
It was the contention of the assessee that under sub-cl. (2) of the Notification, 
the income of the assesses was exempt from tax and what was taken out from 
this provision by the Explanation was merely ‘‘interest on securities’? and not 
profits made by the dealer in securities. The Tribunal rejected this conten- 
tion, and it is against the decision of the Tribunal that the present reference 
has been made. The question referred to us is: 

“Whether the profit amounting to Rs. 53,229 on the purchase and sale of Government 
Securities is exempt from tax under the Explanation to Notification R. Dis. No. 291-IT./25 
dated 25-8-1925 as amended subsequently, under s. 60 of the Indian Income-tax Act?” 


Now, turning to the Notification, it is clear that under sub-cl. (2), the profits 
of any co-operative society registered under the Bombay Co-operative Societies — 
Act are exempt from tax, and since the assesses is a society registered under 
that Act, all its profits are exempt from tax. But to this sub-clause, there is 
an Explanation ; and the relevant part of the Explanation with which we "are 
concerned on this Reference directly is sub-cL (1). The Explanation indicates 
that what is comprised in the Explanation shall not be deemed to be profits of 
the society for the purpose of exemption from tax, in other words, it will be 
liable to tax, and the question is what is included in sub-cl. (1). The relevant 
words to constrne are 

“any income, profits or gains from-——(1) investments in (a) securities of the nature 
referred to in section 8 of the Indian Income-tax Act, or (b) property of the nature 
referred to in sectlon 9 of that Act”. 

The contention of Mt. Joshi for the Income-tax Department is that what is 
liable to tax under this Explanation is income, profits or gains from securities 
held by the Society and such income, profits or gains do not merely include 
interest on securities but also include profits realised from purchases and sales 
of securities. On the other hand, Mr. Kolah for the assersee contends that all 
that is included under the Explanation is ‘interest from securities’? and not 
the profits made by dealing in securities. Now, in order to appreciate better 
these contentions, we may as well look at sub-cl. (2) of the Explanation. What 
is excluded from profits of a co-operative society which are exempt and therefore 
liable to tax in the hands of a co-operative society under that sub-clause is divi- 
dends and such dividends are taxable, whether the shares on which the dividends 
are earned are the investments of the co-operative society or its stock-in-trade. If 
they are dividends on shares which were its stock-in-trade, then having regard to 
the case Commr. of Inc-Taz v. AAmuty & Co. [id.,’ they would have been taxable 
as business income; while if they are dividends ‘trom shares, which are not ita 
stock-in-trade, they would have been taxable under ‘‘other sources”. That 
is why “dividends”? form a separate head in the income, profits or gains which 


1 (1954) 37 L T. R. 68 
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are excluded from the exemption, and are not included m Head No. 8 which 
relates to the ‘‘other sources’’ referred to in s. 12, Subsequent to the date of 
the Notification, however, the Income-tax Act has been amended by including 
dividends in s. 12 and a separate enumeration of ‘dividends’ as a source of 
income, profits or gains which are taxable is no longer necessary in the 
Notification. But the point to note about dividends is that the language there 
used is not “‘investment in shares’’ but ‘‘dividends’’, while the language used 
in sub-cl. (1) is ‘‘investments in securities or property’’. There must be some 
reason why the framers of the Notification made this distinction. It is true 
that the word ‘‘investment’’ in itself literally means nothing more or less than 
to lay out money; and, therefore, where a person purchases securities whether 
as his stock-in-trade or by way of capital Investment, he is in either case invest- 
ing In securities. But under Income-tax law it makes all the difference whether 
an assessee has purchased securities as an investment or a dealer. If he was 
an investor and he sold shares and made profits on such sale, this would be a 
case of capital appreciation and it may attract ‘‘capital gains’’ tax if appli- 
cable,. but profits made are not income and are not liable to tax; whilst if he 
was a dealer in shares, the profits made by a sale of shares are liable to tax as 
income. Therefore, although in both the cases there is an investment in shares, 
under the Income-tax law, there is all the difference between a person being 
an investor in shares and a dealer in shares; and it appears to us that the word 
‘‘investment’’ in sub-cl. (7) is used in the sense of an investment which is in 
the nature of a capital mvestment and which is not an investment in securities 
or property which is its stock-in-trade. If there is investment in the popular 
sense in securities or property, which is its stock-in-trade, it is not mvestment 
in the sense in which that word is used in the Notification; and what attracts 
tax is the income, profits or gains of mvestments, which are investments in 
the sense that the securities or property is not held as the stock-m-trade of the 
, Co-operative Society. This view also helps to explain why the framers of the 
Notification have not used the simple expression ‘‘Interest on securities’’ in 
sub-cl (1), because if they did, the result would have been that income on 
securities whether or not the securities were capital investments or, stock-in- 
trade would have equally attracted tax like dividends in sub-cl. (2); but the 
framers of the Notification obviously intended that a distinction should be made 
between these two kinds of securities. 


Mr. Joshi has relied on a decision of the Punjab High Court in Hoshtarpur 
Central Co-op. Bank yv. Commr. of Inc.-Taz.’ This decision appears to us 
to have no bearing on the issue which we have to determine. The question with 
which the Punjab High Court was concerned was whether profits flowing from 
a business carried on by a co-operative society which was outside the object of 
the Society earned an exemption, That is not the case before us, because as 

we have already pointed out it is one of the objects of the Society to undertake 
every kind of banking business and it is common ground that in the course of 
business it is essential to purchase securities. This was pointed out 

by their Lordships of the Privy Council in Punjab Co-operative Bank, Lid. 
v. Commissioner of Income-taz, Lahore,? where their Lordships pointed out 
that a bank has always to keep easily realisable securities to mest any possible 
demand by depositors. This case ia relied upon by Mr. Joshi in respect of 
certain observations made by their Lordships that a banking company has to 
make investments in securities. That no doubt is true as we have earlier point- 
ed out in the normally accepted meaning of the word ‘‘investment’’; but their 
Lordships were not there concerned with the distinction which we have already 
pointed out between an investor in securities and a dealer in securities. The 
issue before their Lordships was that the bank had claimed that it had been 
dealing in shares and securities and their Lordships held that the dealings in 
securities were really parteof the business of the bank. Therefore, in our opi- 
nion, the words ‘‘investment’’ in sub-cl. (1) of the Explanation. relates only 


1 (1858) 24. T. R. 846. 2 (1940) 48 Bom. L. R. 878, P.O. 
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to such securities as do not form part of the stock-in-trade of the co-operative 
society ; and as in the case before us they did form part of the stock-in-trade as 
it was a banking company, the income, profits or gains made from the sale of 
these securities ig not taxable. 

Mr. Joshi has drawn our attention to the preamble and conditions for regis- 
tration of a society under the Bombay Co-operative Societies Act and wished 
to urge that the activities that this society carries on by way of banking do not 
fall within the scope of that Act. The first answer to this contention is that 
a certificate of registration is by virtue of s. 11 of the Act conclusive evidence 
that all the requisita conditions have been satisfied; and the second answer is 
that if they are not, it may be open to the Income-tax authorities to get the 
registration cancelled, and the question whether the conditions’ have or have 
not been satisfled has no relevance to the question referred to us, because all 
that we are concerned with determining is if there is a society registered under 
the Bombay Co-operative Societies Act, as the assessee undoubtedly is, it earns 
exemption by virtue of the Notification, which we have referred to. 

Our answer to the question, therefore, will be: Is exempt. 

Income-tax Commissioner to pay costs. 


Solicitors for the applicant: Kanga & Co. 
Solicitor for the respondent: Ambalal S. Parikh. 


Before Mr. Justice Tendolkar and Mr. Justice S. T. Desai, 


5. M. MODI v. THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY-L* 

Endian Income-tax Act (XI of 1922), Seca. 18(3A), 18(7), 30(1), 30(1A)—Failure to deduct 
tax under s. 18(34)—Notice of demand issued under s. 18(7))—Whether right of ap- 
peal against such demand lies under s. 30(1A)—Right of appeal whether Hes under 
s. 30(1A)—Words “assessed under this Act” in s. 30(1) whether synonymous with 
“charged with tax under the Act”. 


Section 30(1A) of the Indian Income-tax Act, 1922, refers to cases where a deduc- 
tion has been made and the amount deducted has been paid by way of tax, and cannot 
heave any application to a case where it is alleged that the employer has falled to 
make a deduction. Therefore, where a person bas failed to deduct tax as required 
by s. 18(34) of the Act and a notice of demand is issued against him under s. 18(7), 
his right of appeal to the Appellate Assistant Commissioner cannot be found in 
a. 80(1A) of the Act. 

The applicant, who had employed two foreigners m comnection with the production 
of a cinema film, paid certain amounts to them as remuneration during the relevant 
accountng years. The Income-tax Officer being of the opinion that these two 
employees were not ‘resident’ In the taxable territories, and as the applicant had 
failed to deduct income-tax from the salary paid to these employees at the time of 
payment as required by s. 18(3A) of the Indian Income-tax Act, 1922, issued demand 
notices against the applicant under a. 18(7) of the Act. The demand was not paid by 
the applicant and he appealed to the Appellate Assistant Commissioner. On the 
question whether the applicant had a right of appeal under s. 30(1) of the Act:— 

Held, that the meaning to be attached to the words “assessed under the Act” in 
s. 30(1) of the Act is “charged with tax under the Act,” and, 

that as the applicant was charged with tax under the Act and he denied his 
lability to be charged with such tax, he had a right of appeal under s. 30(1) against 
the order made under s. 18(7) of the Act. 

Commissioner of Income-tax, Bombay v. Khemchand,' referred to. 


Tre facts are stated in the judgment. 


N. A. Patkhivala, with 8. P. Mehta, for the applicant. 
HM. P. Amin, with G. N. Joshs, for the respondeht. 


* Decided, ag sepia 95, 1957. Inoome-tax 1 (1988) 40 Bom. L. R. 884, 868, r.c. 
Reference No. 25 of 1987. 
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TENDOLKAR J. The applicant before us is S. M. Modi who produced the 
picture ‘Jhansi-ki-Rani’. For the purpose of this production he had employed 
two foreigners, Ernest Haller and Forrest Judd. They arrived in India in 
September and November, 1951, respectively. Mr. Modi had paid remunera- 
tion to these employees in the sums of Ra. 1,31,520 and Rs. 33,478 respectively in 
the two accounting years 1951-52 and 1952-53. If these foreigners were not 
resident in India during the accounting years, Mr. Modi was under a liability 
to deduct income-tax at the maximum rate from the salary paid to these 
employees at the time of payment by reason of s. 18, subs. (3A). Mr. Modi 
failed to do so. The Income-tax Officer was of opinion that these two employees 
were not ‘resident’ in the taxable territories and directed Mr. Modi to pay 
income-tax aufi super-tax with appropriate sur-charge in the case of both 
these foreigners. The demand was not paid; and Mr. Modi filed two appeals 
one in each case to the Appellate Assistant Commissioner. These two appeals 
were held to be not competent on the ground that the only right of appeal that 
Mr. Modi could have was under s. 380(14), and the conditions precedent to 
the right of appeal granted under that section were not fulfilled. Mr. Modi 
then appealed to the Tribunal against both the orders of the Appellate Assis- 
tant Commissioner; and the Tribunal also held that the appeals were not com- 
petent, applying the provisions of s. 80(14). It was contended on behalf of 
Mr. Modi before the Tribunal that his right of appeal arose out of s. 30, sub- 
s. (1). The Tribunal negatived this argument; and the question that has been 
referred to us by the Tribunal is: 

“L Whether the Producer who did not deduct and pay tax, was entitled to file an 

appeal to the Appellate Assistant Commissioner in etther case as provided by 
s. 30(1A)?” 
Obviously the question as framed does not bring out the real dispute between 
the parties. There is no doubt whatever that there is no right of appeal which 
Mr. Modi can have under s. 80(1A) to which we will presently draw atten- 
tion; and the only right of appeal, which he claimed, was under s. 80(1). We 
will,etherefore, reframe the question by deleting the words ‘‘as provided by 
Section 30(2A)’’. 

Now, we will deal with the relevant sections as they stood at the relevant 
time for the purpose of this reference. Section 18(3A} enacts: 


“Any person responsible for paying to a person not resident in the taxable territories 


any interest not being ‘Interest on securities’; or any other sum chargeable under the 
provisions of this Act, shall, at the time óf payment, unless he is himself liable to pay 
income-tax thereon as an agent, deduct income-tax at the maximum rate”. 

Then gub-cL (6) states: 

“All sums deducted in accordance with the provisions of this section shall be paid 
within the prescribed time by the person making the deduction to the credit of the 
Central Government or as the Central Board of Revenue directs”. 

Sub-clause (7) provides: 

“Tf any such person does not deduct or after deducting fails to pay the tax as required 
by or under this section, he, and in the cases specified in sub-sections (3D) and (SE) the 
company of which he is the princtpal officer shall, without prejudice to any other conse- 
quences which he or it may incur, be deemed to be an asseasee in default in respect af 
the tax: 

Provided that the Income-tax Officer shall not make a direction under sub-section (1) 
of s. 48 for the recovery of any penalty from such person unless satlafled that such 
person has wilfully failed to deduct and pay the tar”. 

Now, subs. (34) makes it obligatory on an employer to deduct tax from the 
salary payable to his employee if such employee is not resident in the taxable 
territory. Therefore, an essential condition of the applicability of this sub- 
section is that the employee is not resident in the taxable territory. The con- 
cept of ‘‘resident’’ for the had a of the Income-tax Act has bean defined in 
s. 4A of the Incometax Act. It is not only actual residence in India but it 
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ean within its scope other cases such as for example under sub-cls. (a) (1) 
of s. 

“(Where a person) maintains or has maintained for him a dwelling place in the taxable 

territories for a period or periods amounting im all to one hundred and eighty-two days 
or more in that year, and is in the taxable territories for any time in that year”. 
It is in the context of s. 4A that it is to be determined whether an employee is 
or is not a resident, and it is only when he is not a resident that the liability to 
deduct under s. 18 arises. If that liability is discharged and the deduction 
is made, sub-s.(6) provides that the person who deducts shall pay over the deduc- 
tion to the Central Government, and subs. (5) of that section provides that 
this payment shall be treated as a payment of income-tax or super-tax on behalf 
of the person from whose income the deduction was made. Then, when we come 
to sub-s. (7), it deals with two cases; one where an employer fails to deduct 
and (2) where after deducting he fails to pay the tax to the Central Govern- 
ment; and in either case the sub-section provides that he will be deemed to be 
an agseasee in default in respect of the tax. Now, before a person can fall in 
the first category and it can be said of him that he has failed to deduct, it must 
necessarily be established that he was liable to deduct. In other words, it must 
be determined whether the employee from whose salary he did not make the 
deduction was not resident in India, because if he was resident, there is no 
hability to deduct the tax. The other case, where the employer after deduct- 
ing does not pay, is a much simpler case, where the liability to pay over what 
has been deducted arises by reason of sub-s. (6). But we are here dealing with 
a case falling under the former category where the employer did not deduct. 
Before such employer can be called upon to pay tax and can in terms of sub-s. 
(7) be deemed to be an assesses in default, obviously there must of necessity be 
an adjudication as to whether the particular employee from whose salary he 
should have made the deduction was or was not resident in British India ; and 
it appears to us that sub-s. (7) has implicit in it the requirement that the In- 
come-tax Officer, who proposes to give effect to this sub-section and to deem an 
employer to be an assessee in default, will first determine whether the employee 
in respect of whose income the deduction should have bean made was a resident 
in India. In the present case, on the record before us it does not appear that 
any such adjudication was made by the Incometax Officer. 

Then, we come to the next stage after the Income-tax Officer seeks to feat 
the employer as a deemed assessee in default. Does he have a right of appeal 
if he contends that he was not liable to deduct the tax. The contention for the 
Department is that the only right of appeal conferred on him is under s. 30(1A), 
whilst the contention on behalf of the applicant before us is that he has & 
right of appeal under s. 30(1) as he denies his liability to be assessed. "NON 
s. 80 (14A) is in these terms: 

“Any person having, in accordance with the provisions of sub-section (3A), (3B) or 

(3C) of section 18, read with sub-section (6) of that section, deducted and paid tax in 
respect of any sum chargeable under this Act other than interest who denies his liability 
to make such deduction may appeal to the Appellate Assistant Commissioner to be 
declared not Hable to make such deduction”. 
This sub-section in terms refers to cases where a deduction has been m&de and 
the amount deducted has been paid by way of tax and cannot possibly have 
any application to a case where it is alleged that the employer has failed to 
make a deduction. Therefore, this sub-section canot avail the Department in 
thia case. Obviously we are dealing with the case of a person who has never 
deducted the tax and could not, therefore, have paid it. We are dealing with 
the cage of a person who has failed to deduct tax and thereby brought upon 
himself the consequence of sub-s. (7) that he is deemed to be an agsessee in de- 
fault in respect of that tax. If he has a right of appeal at all, it cannot pos- 
sibly be found in s 30(14), and,‘in our opinion, that sub-section has no ap- 
plication to the facta of the present case. 

The next question then is: Does the applicant before us have a right of 

L. R.—10 
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appeal under s. 30(1)? The relevant words of that section are: ‘‘any assesasee 
denying his liability to be assessed under this Act may appeal to ae éllate 
Assistant Commissioner’’; and the question is whether the applicant before as 

ig a person denying his liability to be assessed. Now, the words ‘‘assessed ee 
der this Act’’ have been interpreted by their Lordships of the Privy Council 
as being synonymous with ‘“‘charged with tax under the Act” in Oommasnoner 
of Income-taz, Bombay v. Khemchand,' and there can be no doubt whatever 
that the applicant before us has been charged with tax under the Act, and if he 
has been charged with tax under the Act and he denies his liability to be charg- 
ed with such tax, he has a right of appeal under s. 30(1). 


Mr. Amin for the Department contends that the applicant before us is not 


assessed because he says—and this is the view that found favour with the Tribu- 


nal—that the applicant is ‘‘deamed to be an agsessee in default’’ under s, 18(7). 
Mr. Amin contends that an ‘‘agsessee’’ and an ‘‘assesses in default’’ are two 
different concepts. What the applicant is deemed to be by virtue of s. 18(7) 
is ‘‘an assessee in default’’; but he says that he is not deemed to be 
an assessee at all. Now, an assesseo in default is referred to in s. 45 of 
the Income-tax Act; and it is quite plain that one has to be an assessee before 
he can be an assesses in default, because an asseasee in default is merely a person 
who has failed to pay within the time allowed the tax payable by him.” In : 
place of an actual assesses, you may have a deemed asseases and the deemed -~ 
assesseo Will also become an assesses in default if he fails to pay his tax within 
the time allowed. Therefore, in our opinion, a deemed asseasee in default un- 
doubtedly is & deemed assessee as well and not a wholly different entity from 
an assessee. But, strictly speaking, the interpretation of the words ‘‘deemed 
assesses in default” does not appear to us to matter very much for the purpose 
of determining the issue before us, becanse, as we have already pointed out, if 
the true meaning to be attached to the words ‘‘asseased under the Act’? in 
a. 80(1) is ‘‘charged with tax under the Act’’, then quite obviously the aera 
eant before us was charged with tax under the Act. We must also keep in 
mirfd the fact that if we were to adopt the view that has been pressed before 
as by Mr. Amin in a case such as the one before us where an employer has not 
deducted any tax from any salary payable to his employee, where a demand is 
made against him under s. 18(7), even if the demand is not justified either 
because the employee was resident in this country or for any other cause, the- - 
employer will be without a remedy by way of appeal or otherwise. In this 
particular case, m addition to the income-tax, the applicant before us has also 
beén called upon to pay super-tax. Now, the amendment which made it incum- 
bent on the employer to deduct super-tax was made in November 1958 with 
effect from April 1, 1952, and at the relevant period or at any rate part of it, 
there was no obligation af all to deduct super-tax; and yet the applicant can- 
not agitate the question of his liability to deduct super-tax at any place any- 
where, if the interpretation that Mr. Amin wants ns to put upon s. 18(7) is 
the correct interpretation. Therefore, taking all these matters into account, it 
appears to us that the applicant before us is a person denying his liability to 
be assessed under the Act, and is, therefore, entitled to appeal against an order 
made under s. 18(7). One of the grounds in such an appeal can be, as it was 
in this case, that there was no liability initially to deduct tax, because the 
employee was resident within jurisdiction, and if this fact has not been adjudi- 
cated upon by the Income-tax Officer as he was bound to do, before’ seeking to 
enforce the Hability against the employer, that in itself would be a sufficient 
ground of appeal. If it has-been adjudicated upon, the adjudication itself 
may be challenged in appeal. In either case an appeal will lie, and it would 
be open to the applicant to challenge his liability to pay tax on any ground 
open to him under the inqome-tax law. 

Our answer, therefore, to the first issue, which we have set out above and 


amended i is in the affirmative. 


1 (1938) 40 Bom. L. R. 854, at pi 868, P.<. 
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A second question hag also been referred to us and it is in. the following 
terms: 


“Whether for the purpose of disposing of the Producer’s appeals on the limited question 
as to their competency, it was obligatory on the Tribunal to go into the question as to 
whether Judd and/or Haller were resident in the taxable territories in the appropriate 
accounting year?” 
ft is only if the appeal was competent that the Tribunal would have had to 
apply their mind to the contention that the applicant was not liable to be taxed 
onder s. 18(3) on ths ground that Judd and Haller were ‘resident’ in the tax- 
able territories. Our answer, therefore, to question (2) will be in the negative. 

The Income-tax Commissioner to pay costa. 
No order on the notice of motion. No order as to costa. 


Solicitors for the applicant: Smetham Byrne & Lamberk. 
Solicitor for the respondent: Ambalal 8S. Parikh. 


Before Mr. Justice Tendolkar and Mr. Justice S. T. Desa. 


GOKULDAS v. KIKABHAT ABDULALL* 
indian Income-tax Act (XI of 1932), Secs. 23, 30, 22(5), 26(1), 10(4)(b), 14(2)(a), 29, 45, 
46(1)(2)(3)—Whether Income-tax Officer tn course of assessment under s. 23 has 
power to determine who partners of unregistered firm are—Income-tar Officer 
before accepting return in case of unregistered firm whether bound to give notice 
to alleged partners that return has been filed showing them as partners and specify- 
ing their shares—Whether oblgatory upon Income-taxr Officer, not accepting return 
with regard to question as to who the partners are, to give notice to every alleged 
partner—Right of appeal against decision of Income-tax Officer as to who the part- 


ners are—Effect of decision of such question by Income-tar Officer without notices» 
concerned-—Construction. 


to parties 

There is an implied power in the Income-tax Officer in the course of asses#iment 
under s. 28 of the Indian Income-tax Act, 1922, to determine who the partners of 
an unregistered firm are. 

In the case of an unregistered firm, before the Income-tax Officer is satisfied 
that a return is correct and complete, in so far as it concerns the names af 
partners and their shares, there is an implied obligation on the Income-tax Officer 
to give notice to the alleged partners that a return has been filed showing that they 
are partners and what their shares are and that he proposes to accept the return 
unless they appear and show cause. When the Income-tax Officer does not accept 
the return with regard to the question as to who the partners are and what their 
shares are, there is an implied obligation under s. 23(2) of the Act to give notice 
not only to the person who made the return on behalf of the unregistered firm but 
also to every alleged partner, and where after notice to all the alleged partners the 
Income-tax Officer proceeds to determine who the partners are and what their 
shares, an appeal against this part of his order will lle under s. 30 of the Act at 
the Instance of any one who denies his liability to be a partner and from the deci- 
sion of such appeal a further appeal will in an appropriate case lie to the Tribunal. 
If the Income~tax Officer determines the question without notice to the parties con- 
cerned, then his determination will be Hable to be set aside in appeal at the instance 
of an aggrieved party because the determination in the absence of the perty con- 
cerned cannot bind him; and if the Income—tax Officer does not exercise his power 
and perform his duty to determine who the partners of an unregistered firm are, 
the Income-tax Officer would have no right or authority to seek to enforce the 
peyment of the tax against an alleged partner, whose liability has not been adjudi- 
cated upon by him in the assessment proceedings. 


‘Tus facts appear in the judgment. 


"Decided, Sopsomber 13, 1957. Inoome-tax Reference No. 47 of 1956. 


i 
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J. P. Pandi, for the applicant. 
N. A. Palkhivala, for respondent No. 1. 
H. P. Amin, with G. N. Josht, for respondent No. 2. 


TENDOLKAR J. This Reference which arises out of some extremely unusual 
facts has brought to light the difficulty of finding within the framework of the 
Indian Income-tax Act machinery for determining the liability of an alleged 
partner in an unregistered firm. 

The assesses in this case was ap unregistered firm, and one Gokuldas made a 
return for the assessment years 1945-46 and 1946-47. The Income-tax Officer 
completed the assessments on July 24, 1947. Gokuldas had produced before 
the Income-tax Officer what purported to be a deed of partnership and im 
this deed one Kikabhai was shown to be one of the partners. The Income-tax 
Officer accepted the deed and passed an assessment order, but before this order 
was made on July 5, 1947, Gokuldas had made an application to the Income- 
tax Officer in the following terms: 

“I went to the partners for obtaining their signatures on the application for registra- 
tion. They say that the profit or loss is mine and that they have nothing to do with the 
business. I am willing to pay income-tax on this business. The return which I sub- 
mitted may be allowed to be amended or I may be permitted to submit a revised return”. 
This request of the asseasee was not accepted by the Income-tax Officer, and he 
made two assessment orders — one in respect of each asseasment year—against 
the unregistered firm. 

Against these orders of the Income-tax Officer appeals were filed by Gokuldas 
before the Appellate Assistant Commissioner; and one of the grounds of appeal 
was as follows: 

“Having regard to circumstances of the case status be taken as individual, and not 
URF. (unregistered firm) and the concern may be taxed as proprietary concern”. 


maar Appellate Assistant Commissioner dismissed the appeals on December 9, 


Thereafter on March 3, 1948, Kikabhai’s property was attached for the 
payment of the tax levied on the unregistered firm, and Kikabhai filed an 
appeal before the Appellate Tribunal against the order of the Appellate 
Assistant Commissioner in the assessment for both the years. In this appeal he 
made only the Income-tax Officer as the respondent and Gokuldas was not a 
respondent in that appeal. The Tribunal raised a preliminary question as to 
whether Kikabhai was competent to file this appeal and held that he was. The 

then on August 9, 1949, made a remand order directing a further 
enquiry to be made into the question whether or not Kikabhai was a partner. 
It must be mentioned that Kikabhat’s appeals to the Tribunal did not concern 
themselves with the quantum of assessment of the firm in respect of either of 
these years, but were merely confined to the question as to whether Kikabhaj 
was a partner of the unregistered firm. The prayer in his memorandum of 
appeal was that the Tribunal should hold that Kikabhai was not a partner. 
At the stage of remand, it appears that Gokuldas appeared before the Income- 
tax Officer. There was a protracted hearing, and when the matter came back 
to the Tribunal, counsel for Gokuldas appeared before the Tribunal, although 
Gokuldas was not a party to the appeal. The Tribunal deacribes the hearing 
as having been very hotly contested before them and after considering all the 
evidence before them, the Tribunal came to the decision that Kikabhai was not 
a partner. Gokuldas filed a Reference Application and he made the Commis- 
sioner of Income-tax as the respondent. On this application, the Tribunal has 
referred to us two questions, but before domg so the Tribunal asked for the 
directions of this Court as to who should be the respondents to this Reference 
and in pursuance of the directions given the Tribunal has made in addition 
to the Commissioner of Income-tax, Kikabhai as well as the unregistered firm— 
Gokuldas Dayalji & Co..—a& party respondents to this Reference. The quee- 
tions referred to us are: 
(1) Whether Kikabhai was competent to appeal to the Tribunal against the orders 
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of the Appellate Assistant Commissioner dismissing the appeals filed by Gokuldas? and 
(2) Whether the Tribunal was competent to examine and decide the question 
whether Kikabhai Abdulali was a partner in the firm of Gokuldas Dayalji & Co.? 
Now, the contention of Mr. J. P. Pandit, who appears for Gokuldas before 
us, is that in assessing an unregistered firm the Income-tax Officer is merely 
determining the quantum of assessment and he is not concerned with and he 
has no jurisdiction to determine who the partners of that firm are. Therefore, 
an appeal against the order of the Income-tax Officer can only be an appeal in 
respect of the quantum of assessment which alone could have been the subject- 
matter of the order of the Income-tax Officer. Mr. Pandit does not deny that 
any partner of the unregistered firm has a right of appeal against the assess- 
ment order; but what he denies is that on such appeal he can raise any ques- 
tion as to his not being & partner, because he says that the question as to 
whether he is or he is not a partner can only be determined at the stage of 
recovery proceedings. Under the provisions of the Indian Incometax Act, 
recovery of tax can ultimately be made through the Collector as if it was re- 
covery of land revenue, and says Mr. Pandit, the Collector has all the powers 
under the Civil Procedure Code, 1908, for the purpose of recovering the 
amount, which powers would include the power to determine whether Kikabhai 
was or was not a partner if recovery was sought to be made from him. Against 
this contention, Mr. Palkhivala for Kikabhai urges that there is jurisdiction 
in the Income-tax Officer to determine in the course of assessment of an un- 
registered firm the question as to who are the partners of guch a firm. He 
further says that in fact the Income-tax Officer who passed the order in this 
case implicitly, if not explicitly, determined that Kikab Kikabhai was a partner. This 
order affected the liability of Kikabhai, and since he denied his liability to 
be assessed, he was entitled to appeal to the Appellate Assistant Commissioner 
under s. 80. But as the appeal filed by Gokuldas before the Appellate Assist- 


ant Commissioner had already been disposed of before Kikabhai became aware qu 


of the fact that he had been held to be a partner of the unregistered firm, and 
because in that appeal, notwithstanding the request of Gokuldas that he should 
be treated as an individual, the Appellate Assistant Commissioner had com- 
pleted the assessment on the unregistered firm and impliedly also confirmed 
the finding of the Income-tax Officer that Kikabhai was a partner of that un- 
registered firm, his remedy only lay by way of an appeal to the Tribunal. 
Now, in the first instance, it is to be noticed that under s. 23(5) when the 
total income of a firm has been assessed, in the case of a registered firm, tax 
is not levied on the firm in respect of such income, but the share of each part- 
ner In such income is taxed m his own assessment. No question can arise in 
the case of a registered firm as to who the partners are and what their shares 
are in the partnership, because once the partnership is registered the partners 
and their shares are known and the Income-tax Officer is bound to accept them. 
Under sub-cl. (b), however, in the case of an unregistered firm, the assessment 
18 on the unregistered firm itself and the tax is levied on the unregistered 
firm. The Income-tax Officer has the option if the exchequer is likely to bene- 
fit thereby to tax the income in the hands of the partners as if it was a regis- 
tered firm; but that option was not exercised in the present case and, there- 
fore, does not concern us. Thus, it would appear that where the tax is levied 
on an unregistered firm, there may not be an occasion for the Inecometax 
Officer to determine who the partners of such unregistered firm are; but if 
this were the true position emerging from the provisions of the Income-tax Act, 
then the other provisions to which we will presently draw attention will work 
a serious hardship on an alleged partner against whom the liability for tax 
is sought to be enforced. Section 14, sub-s. (2) (a), provides that if the tax 
18 paid by an unregistered firm, it shall not be payable by a partner, but if 
it is not paid by or recovered from the unregistered firm, it follows that it can 
be recovered from the partners. Before any amount can be recovered from 
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any asseasee, there has to be a notice of demand under s. 29 which is in these 
terms’: 

“When any tex, penalty or interest is due in consequence of any order passed under 
or in pursuance of this Act, the Income-tax Officer shall serve upon the assessee or 
other person liable to pay such tax, penalty or interest a notice of demand in the pres- 
cribed form specifying the sum so payable”. 

Now, in the case of an unregistered firm, the firm itself is assessed and its part- 
ners would fall, in our opinion, within the expression ‘‘other persons lable to 
pay such tar” in s. 29, and if it is sought to enforce the liability against any 
such person, in our opinion, it is essential that a notice of demand should be 
served on such person under s. 29. Incidentally no such notice was served 
on Kikabhai in this case, but the question is when and in what proceedings 
does the Income-tax Officer determine whether an alleged partner was in fact 
a partner of the unregistered firm and, therefore, a person lable to pay the 
tax imposed on the unregistered firm. It might have been arguable that the 
power to determine whether he was so liable was implicit in s. 29 and should 
be exercised after the assessment on the unregistered firm had been completed; 
but that leads to the result that the person so held liable is without any remedy 
by way of appeal, because, a notice of demand under s. 29 is not a notice against 
which an appeal lies under s. 80 of the Act. We would, therefore, be reluctant 
to read a power in s. 29, after the asseaament proceedings are completed, to 
determine whether an alleged partner is a partner in order to saddle him with 
liability. Then, when we come to the recovery proceedings, 8. 45 provides that 
if a person on whom a notice of demand has been served does not pay the 
amount within the time prescribed, he would be deemed to be in default and 
when an assesses is in default, s. 46(1) empowers the Income-tax Officer to 
impose a penalty on him. Then s. 46, subs. (2), empowers the Income-tax 
Officer to forward to the Collector a certificate under his signature specifying 
the amount of arrears due from the assesses and the Collector on receipt of 
such certificate shall proceed to recover from such agsessee the amount specified 
therin as if it were arrears of land revenue; and if the recovery was made 
on the basis of arrears of land revenue under the Land Revenue Code, there 
is no provision under the Land Revenue Code for disputing the amount thus 
specified at the stage of recovering the amount that is certified to be due. Then 
the proviso to sub-s. (2) provides that without prejudice to any other powers 
of the Collector in this behalf he shall for the purpose of recovering the said 
amount have the powers which under the Code of Civil Procedure, 1908, a 
civil Court has for the purpose of the recovery of an amount due under a 
decree. The effect of the proviso is that if the Collector does not choose to 
exercise his power to recover the tax due as arrears of land revenue and pro- 
ceeds to recover it under the Code of Civil Procedure, then he has all the 
eh under that Code ‘‘for the purpose of recovering the said amount”. 

his is the proviso on which Mr. Pandit relies for the purpose of his argument 
that the proper place to dispute the liability as a partner of an unregistered 
firm is before the Collector in recovery proceedings. But Mr. Pandit forgets 
that the Collector is not bound to recover the amount under this proviso and 
he may choose to recover it under the Land Revenue Code in which case the 
alleged partner from whom the recovery is sought to be made appears to be 
at the stage of recovery entirely without any remedy. In addition to this there 
are further sub-clauses of s. 46 which confer powers on the Income-tax Officer 
in respect of recovery of tax. Sub-section (3) empowers the Income-tax 
Commissioner to direct that arrears of tax may be recovered by any process en- 
forceable for the recovery of arrears of municipal tax or a local rate and the 
Ineome-tax Officer may proceed to recover it accordingly. Sub-section (5) 
provides that the Income-tgx Officer may direct any person from whom salary 
` is due to the assesses to deduct from the salary any arrears due in respect of 
income-tax and such person shall be bound to comply with the requisition. 
Section 5(@) empowers the Income-tax Officer to issue a prohibitory order re- 
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quiring any person from whom money is due to the assesses to pay to the 
Income-tax Officer so much of the moneys as is sufficient to pay the tax. Here 
again, if these powers are resorted to, the alleged partner is absolutely without 
a remedy if during the assessment proceedings there was no adjudication that 
he was a partner and if there was no power in the Income-tax Officer so to 
adjudicate. Therefore, although it is not strictly relevant for the purpose of 
determining whether there is such a power in the Incometax Officer to consider 
what the consequence of an absence of power would be, yet if the consequence 
of the absence of such a power would be to deny to a person saddled with lia- 
bility to pay tax which is imposed on an unregistered firm, an opportunity 
of having it determined in some proceedings whether he is or he is not liable, 
the Court, in our opinion, would be inclined to put upon the provisions of the 
Act a construction that would avoid such a consequence and that would be m 
consonance with what is just and right in this context, provided the language 
of the Act is capable of bearing such a construction. It is from this point 
of view that we will now consider the relevant sections to discover whether 
there is an express or implied power in the Income-tax Officer in the course of 
assesament under s. 23 to determine who the partners-of an j firm 
are. 


Now, to begin with, s. 22(5) provides that the prescribed form of return shall 
in the case of a firm require the assessee to furnish particulars of the names 
and addresses of the partners and their shares; and r. 19 of the Rules carries 
out this statutory requirement by prescribing a form which has a tabular state: 
ment to be completed in the case of firms giving the name of each partner in 
one column, his address in the next column and the extent of his share inelu- 
ding interest on capital, salary, commission or other remuneration in the third 
column. Therefore, it is obligatory in the return of every firm to give parti- 
culars about who the partners are and what their shares in the partnership 
are. Then when one comes to s. 23, subs. (1) provides that if the Income-tax ces» 
Officer is satisfled that the return is ‘‘correct and complete’’, he shall assess on 
the basis of the return. Now, one of the essential items in the return of a,firm 
being who the partners are, the Income-tax Officer would have to be satisfied 
as to whether that part of the return is correct and complete. Section 23(2) 
provides for cases where the Income-tax Officer is not so satisfied, and in that 
event the sub-section provides that he may call upon the person who made the 
return to attend at the office of the Income-tax cer or to produce evidence 
on which such person may rely in support of the return; and subs. (3) pro- 
vides for a hearing on the appointed day and a determination by the Income- 
tax Officer by an order in writing. Therefore, if the Income-tax Officer is not 
satisfied that the partners of any unregistered firm are as stated in the return, 
he has the power or authority implicit in this section to make an investigation 
and to determine whether any one or more of the persons mentioned in the 
return are or are not partners. This determination is also necessary for other 
essential purposes of assessment. One of such purposes is the computation of 
the meome of a business under s. 10. When one turns to s. 10(4)(b), it in 
effect. provides that any interest, salary or remuneration paid to a partner shall 
not be allowed as an exception under s. 10, sub-cl. (2) (zv), of the Act. Obvious- 
ly for the purpose of giving effect to this proviso, the Income-tax Officer must 
know who the partners are. Similarly, under s. 26, subs (1), if there is a 
change in the constitution of a firm, the assessment is required to be made on 
the firm as constituted at the time of making the assessment. This is a man- 
datory provision, and in order to give effect to it, the Income-tax Officer must 
of necessity determine who were the partners in the accounting year and 
who are the partners at the time of making the assesament. It is important 
also to note that the section requires in terms that the assessment shall be made 
on the firm as constituted at the time of making’the assessment. Therefore, 
the assessment order must state how the firm was constituted at the time of 
the assessment and make an assessment on such firm only. Therefore, we are in- 
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dind to read in the provisions of s. 23 of the Income-tax Act an implied 
power. in the Income-tax Officer to determine who the partners of an unregis- 
tered firm are; and indeed it would be his duty so to determine for the pur- 
poses we have already indicated above. In making such a determination, if 
the Income-tax Officer accepts the return which may have the effect of saddling 
with liability the persons mentioned in the return as partners, if they are not 
in fact partners, such course would be contrary to the principles of natural 
justice. In the case of a registered firm, as we have pointed out earlier, no 
difficulty would arise, because the registration is conclusive as to who the 
partners are and what their shares are; but in the case of an unregistered firm 
before the Income-tax Officer is satisfied that a return is correct and complete 
in go far as it concerns the names of partners and their shares, it seems to us 
that there is an implied obligation on the part of the Income-tax Officer to 
give notice to the alleged partners that a return has been filed showing that 
ey are partners and what their shares are and that he proposes to accept the 
return unless they appear and show cause. Similarly where he does not accept 
the return and calls upon the person who made the return to appear before 
him, if he determines who the partners are and what their shares are behind 
the back of the alleged partners, that would again be acting contrary to the 
principles of natural justice, and therefore, we consider that there is an implied 
obligation under sub-s. (2) of s. 23, when the Income-tax Officer does not ae- 
cept the return with regard to the question as to who the partners are and 
what their shares are, to give notice not only to the person who made the 
return on behalf of the unregistered firm but also to every alleged partner; 
and where after notice to all the alleged partners the Income-tax Officer pro- 
ceeds to determine who the partners are and what their shares, obviously an 
appeal against this part of his order shall lie under e. 30 at the instance of 
any one who denies his lability to be a partner, and from the decision of sueh 
appeal a further appeal shall in an appropriate case lie to the Tribunal If 
“seetho Income-tax Officer determines the question without notice to the parties 
concerned, then his determination will be liable to be set aside in appeal at 
the instance of an aggrieved party because the determination in the absence 
of the party concerned cannot bind him; and if the Incometax Officer does 
not exercise his power and perform his duty to determine who the partners of 
an unregistered firm are, the Income-tax Officer would have no right or autho- 
rity to seek to enforce the payment of the tax against an alleged partner, whose 
liability has not been adjudicated upon by him in the assessment proceedings. 
Such, we conceive, is the true position on the construction of the relevant 
sections to which we have already drawn attention. 


Turning next to the facts of the matter before us, a great many things ap- 
pear to have been done quite irregularly. In the first imstance there is the 
Income-tax Officer’s order and in that order the Income-tax Officer states that 
a deed of partnership had been produced, and since no application for regis- 
tration of the partnership had been made, the concern would be treated ag an 
unregistered firm and subjected to tax as such. We agree with Mr. Palkhi- 
vala that implicit in this order is a finding that the partnership consisted of 
the persons mentioned in that deed and their shares were as shown in that 
deed. But this order was passed without any notice to the alleged partners 
and behind their back and Kikabhai was not before the Income-tax Officer 
and had no opportunity of appearing before him. Therefore, this order was 
liable to be set aside at the instance of Mr, Kikabhai on appeal to the extent 
to which it held that Kikabhai was a partner of the unregistered firm. But 
in this case Kikabhai was not aware of this order until the date on which his 
property was attached and in the meantime Gokuldas had already filed an 
appeal against the assessment order in which also a question arose for deter- 
mination by the Appellates Assistant Commissioner as to whether Gokuldas 
was the sole owner of this business, and the appeal had been disposed of, the 
Appellate Assistant Commissioner confirming the decision which was implicit 
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in the order of the Income-tax Officer that the assessee was an unregistered 
firm of which the partners were as shown in the partnership deed. In the 
circumstances, it appears to us that an appeal lay at the instance of Kikabhai 
to the Tribunal on this question as to whether he was or was not a partner. 
But obviously to this appeal the other partners were necessary parties because 
they were interested in the decision of the question as to whether or not Kika- 
bhai was a partner. They were not so made parties to the appeal before the 
Tribunal; but on the facts of this case no injustice appears to have resulted 
from that fact, because although it is true that upto the date of the remand 
order Gokuldas did not appear and probably had no knowledge of the appeal 
by Kikabhai to the Tribunal, obviously he appeared at all relevant times. He 
appeared before the Income-tax Officer in the proceedings upon remand, and 
he also appeared finally before the Tribunal when the matter was disposed of, 
although he was not made a party respondent as he should have been. There- 
fore, we are satisfied that although the proceedings were in some respects ir- 
regular, no injustice has thereby resulted to Gokuldas. 

Our answers to the two questions referred to us are: (1) in the affirmative and 
(2) in the affirmative. 

Mr. Amin for the Income-tax Commissioner does not ask for any order for 
costs. The applicant before us, Gokuldas, shall pay the costa of Kikabhai of 
this reference. 

Solicitor for the applicant: J. P. Pandit. 

Solicitora for the respondents: A. S. Partkh: Payne & Co. 


CRIMINAL APPELLATE—FULL BENCH. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, Mr. Justice 
Tendolkar and Mr. Justice S. T. Desai. 


STATE v. PARSOTTAM BHIKHABHAI.* 


Fadian Evidence Act (I of 1872), Sec. 32—Dying declaration made by deceased to 
magistrate—Declarction a continuous statement and containing no record of ques- 
tions put by magistrate to deceased—Admissibility of such declaration. 

The statement made by a deceased person as to the cause of his death, or as to 
any of the circumstances of the transaction which resulted in his death, is 
admissible in evidence under s. 32(1) of the Indian Evidence Act, 1872, notwith- 
standing the fact that there is no record of the questions put to the deceased and 
the answers given by the deceased is his own words to each of those questions. 

The statement which is relevant under s. 32 of the Indian Evidence Act must fall 
within one of the cases set out in sub-cls. (1) to (8) of the section. Whether that 
statement should be acted upon, whether that statement has evidentiary value, 
whether that statement is reliable, are all considerations which do not go to the 
question of admissibility but to probative value. Whether the statement is correctly 
reproduced, whether the statement is the result of questions unfairly put or que- 
tions which were considered as leading questions, these are all circumstances which 
any Court admitting the statement must take into consideration. It is only after 
the stage of admissibility has passed that the question arises which the Court has 
to decide, viz, what is the evidentiary value of that statement. 

Srinath Durgaprasad v. State, overruled. 

Reg v. Mitchell’ Reg v. Charlotte Smith,” Reg v. Corbett* Rex v. Bottomley; 
Emperor v. Premananda Dutt! Emperor v. Akbarali Karimbhaf and Ram Nath 
v. State of Madhya Pradesh," referred to. 
*Decided, July 24. 1957. Criminal Appeal 

No. 874 of 1957, from the orders of conviction 

and sentence passed by N. M. Miabhoy, 

Bessions Judge, Surat, m Sessions Case No. 

No. 60 of 19856. 
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2 (1892) 17 Cox. 508. 


(1865) 10 Cox. 82. 
(1903) Queensland St. Rep. 248. 
(1922) 115 L. T. J. 88. 

ase) T L. R. 52 Cal. 987. 

(1983) 35 Bom. L. R. 1021. 
[1953] A. I. R. B. C. 420. 
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Onm Parsottam (accused) was convicted by the Sesaions Judge, Surat, under 
s. 302 of the Indian Penal Code on the charge of committing the murder of 
his wife Gajri. The principal evidence against the accused was the dymg 
declaration made by Gajri which was recorded by the Taluka Magistrate at 
Navsari. This declaration was a continuous statement and there was no record 
of the questions put by the Magistrate to the deceased. On appeal to the High 
Court the accused contended that the declaration was inadmiasible by reason 
of the decision in Shrinath Durgaprasad v. State (59 Bombay Law Reporter 
221). Chainani and Palnitkar JJ. who heard the appeal felt that the above 
decision, on which reliance was placed by the accused, required reconsideration, 
and their Lordships, therefore, referred the following question to a full bench :— 
“Whether the statements made by a deceased person as to the cause of his death, 
or as to any of the circumstances of the transaction, which resulted In hig death, is 
inadmissible in evidence, if there is no record of the questions put to the deceased and 
the answers given by the deceased to each of those questions?” 


Chainani J. delivered the following referring judgment on July 4, 1957 ;— 


CHAINANI J. This is an appeal by the accused against his conviction under 
a. 302, Indian Penal Code, on the charge of committing the murder of one 
Bai Gajri on July 28, 1956. The principal evidence against the accused is the 
dying declaration or the statement. of the deceased recorded by the Taluka 
Magistrate, Navsari, on July 28, 1956. This is a continuous statement and 
there is no record of the questions put by the learned Magistrate to the deceas- 
ed. It has been urged on behalf of the accused that the statement is not admis- 
sible by reason of the decision in Shrinath Durgaprasad v. Siate.’ It was 
held in that case that in recording a dying declaration it is essential for proper 
compliance with the provisions of a. 32 of the Evidence Act to record the ques- 
tions put to the deceased in the precise words in which the questions were put 
æ 20d take down the answers given by the deceased in the actual words in which 
the answers were given, when the statement is the result of the questions put 
and answers given, and that if the statement is not recorded in this manner, 
it is inadmissible under s. 32 of the Evidence Act. 


With respect, it seams to me that this decision requires to be reconsidered. 
If the Court is satisfied that the statement produced before it as a dying decla- 
ration was made by and is the statement of the deceased as to the cause of his 
death or as to any of the circumstance of the transaction which resulted in 
his death, the statement would, in my opinion, be admissible under s. 32 of 
the Evidence Act. If it is not recorded in the form of question and answer, 
that may, in certain circumstances, affect the value, which the Court would 
attach to it. But the mere fact, that it is not recorded in the form of question 
and answer, would not, in my opinion, make it inadmissible in evidence. 

This is also the view taken by Mr. Justice Bavdekar in his Judgment in 
Abdul Gafar v. The State.® 


The question is one of considerable importance and is likely to arise in @ 
number of cases. My learned brother, who was a party to the decision in 
Shrinath Durgaprasad v. Stage, agrees that it may be referred to a larger 
Bench. 


We, therefore, refer the following question to the full bench: 

“Whether the statements made by a deceased person as to the cause of his death, 
or as to any of the circumstances of the transaction, which resulted in his death, ts 
inadmissible in evidence, if there is no record of the questions put to the deceased and 
the answers given by the deceased to each of those questions?” 


The question was considered by a full bench composed of Chagla C.J. and 
Tendolkar and 8S. T. Desai JJ. 


1 (1956) 59 Bom. L. R. 221. decided by Bavdekar and Vyas JJ., on Novem- 
2 (1954) Confirmation Case No. 11 of 1954, ber 3, 1954 (Unrep.). 
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C. G. Shastri, (appointed) for the accused. 
H. M. Chokss, Government Pleader, for the State. 


CHaaua C.J. Mr. Justice Chainani and Mr. Justice Palnitkar have refer- 
red the following question to this full bench: 

“Whether the statement made by a deceased person as to the cause of his death, 

or as to any of the cicumstances of the transaction, which resulted in his death, is 
inadmissible in evidence, if there ig no record of the questions put to the deceased and 
the answers given by the deceased to each of those questions.” 
The question came to be referred under the following circumstances. An 
appeal was preferred by an accused who was convicted under s. 302 of the 
Indian Penal Code on the charge of committing murder of one Gajri on 
July 23, 1956. That appeal came before Mr. Justice Chainani and Mr. Justice 
Palnitkar, The principal evidence in that case was the dying declaration made 
by Gajri and this declaration was recorded by the Taluka Magistrate, Navsari, 
on July 23, 1956. The declaration was a continuous statement and there was 
no record of the questions put by the learned Magistrate to the deceased. It 
was urged on behalf of the accused that the declaration was inadmissible and 
for that purpose reliance was placed on a decision of this Court reported in 
Shrinath Durgaprasad v. State.’ Mr. Justice Chainani and Mr. Justice Pal- 
nitkar felt some difficulty in accepting that judgment, and hence they referred 
this question to a full bench. 

Now, the question that really arises is as to the proper interpretation of 
8. 32(1 ). Section 32 constitutes an exception to the general rule that hearsay 
evidence is not admissible and s. 32 refers to different statementa which have 
been made relevant and therefore admissible although they are hearsay evi- 
dence. Section 82 is divided into eight sub-clausea and these sub-clauses deal 
with the nature of the statements referred to in this section. Sub-clause (1) 
makes a statement relevant which is made by a person as to the cause of his 
death, or as to any of the circumstances of the transaction which resulted in 
his death, in cases in which the cause of that person’s death comes into question, 
and when we turn to the operative part of s. 32 it provides: 

“Statements, written or verbal, of relevant facts made by a person who is dead, or 

who carmot be found, or who has become incapable of giving evidence, or whose 
attendance cannot be procured without an amount of delay or expense which under 
the circumstances of the case appears to the Court unreasonable, are themselves rele- 
vant facts in the following cases:—” 
Therefore, it is clear that a statement, if it falls under any of the eight sub- 
clauses of 8. 32, is relevant, whether the statement is written or verbal, and 
what is contended on behalf of the accused who is represented by Mr. Shastri, 
who has urged before us all the relevant considerations, is that the only state- 
ment made relevant is a statement which consists of the verba wwsissima of a 
person making a statement. It is urged that in order that the statement should 
be relevant the actual words used by the person making the statement should be 
proved, If the actual words are not proved, the statement is not relevant and, 
therefore, not admissible. 


Now, in applying any canon of construction for construing s. 32 it must be 
borne in mind that the same canon of construction must apply not only to sub- 
el. (1) but to the other sub-clauses in s. 32, and if we accept the contention of 
Mr. Shastri, the inevitable result must be that in every one of the cases referred 
to in 8. 82 a statement must be ruled out unless the Court is satisfied that the 
statement consists of the verba tpstssima of the person making the statement. 
It is true that s. 82(1) in a majority of cases comes into operation m criminal 
cases, but the other sub-clauses are clauses which are constantly requisitioned 
in civil cases. Take for instance the case of sub-ch (5) which relates to the 
oxistence of relationship and the statement is made by a person who has special 


1 (1956) 59 Bom. L. R. 221. 
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means of knowledge with regard to the relationship. What the law requires 
is that the statement which is relevant must fall within one of the cases set out 
in sub-cls, (1) to (8). Whether that statement should be acted upon, whether 
that statement has evidentiary value, whether that statement is reliable, are 
all considerations which do not go to the question of admissibility but to pro- 
bative value. The statement may be a written statement, in which case the 
writing constitutes the evidence; the statement may be oral, in which case it 
may be proved by a witness who heard it or it may be proved by a person’ who 
reduced it to writing and he may produce the writing as the evidence of the 
statement he has taken down. But whether the statement is correctly repro- 
duced, whether the statement is the result of questions unfairly put or ques- 
tions which were considered as leading questions, these are all circumstances 
which any Court admitting the statement must take into consideration. A 
statement may be so taken down that it may be worthless as evidence and no 
criminal Court would be justified in placing the slightest reliance upon it. 
But even so, the statement as falling under s. 32 is relevant and admissible. 
It ig only after we have passed the stage of admissibility that the question 
arises which the Court has to decide, viz, what is the evidentiary value of that 
statement. How good or how bad the statement is must depend upon various 
circumstances: Who is the person who recorded it, what is the nature of the 
evidence he gives, under what circumstances and by what means he got the 
person to make the statement. But to suggest, as Mr. Shastri suggests, that 
unless we have the actual words of the person making the statement, the state- 
ment cannot be admitted into evidence, is to make a suggestion which would 
make s. 82(1) in a majority of cases a dead letter. Take one or two instances. 
A. man has been seriously stabbed and it is a question of a few minutes before 
he departs from this world and he wants to make a statement. According to 
Mr. Shastri, the person who takes down the statement must reduce to writing 
the questions that he has put and the exact answers which he has got from 
the injured person, But unfortunately death does not wait for the eon- 
venjence of anyone and not even to see that the provisions of the Evi- 
dence Act are complied with. Therefore, in these circumstances, according 
to Mr. Shastri, if the person taking down the statement takes down the 
gist of it or takes down as much as is possible realiamg that life is 
ebbing away, the statement would become inadmissible. Take another 
case where aman is making a statement in a language which cannot be 
taken down by a person who is taking down the statement. He may take it 
down in English though he may understand the language spoken by the person 
who is making the statement. In this case also, according to Mr. Shastri, the 
statement will be inadmissible because the statement does not contain the actual 
words used by the person making the statement. 

Therefore, in our opinion, apart from suthority, it is not possible to put a 
construction upon s. $2 which in its very nature is a strained construction and 
which construction becomes even more difficult to put when one realises that 
s. 82(1) does not stand by itself but it is part of a section which contains other 
eases where statements may be made and proved in a Court of law. 

Turning to the authorities, the Government Pleader has told us that he has 
been unable to come across any decision of any High Court in India which has 
taken the view that a statement under s. $2(1) is inadmissible if it does not 
contain the actual words used by the person making the statement, and the 
only exception is the decision of this High Court which has necessitated this 
foll bench. Turning to that decision reported in Shrinath Durgaprasad v. 
State, it is really based on an English case Reg. v. Mttchell.1 In that case the 
view was taken by Mr. Justice Cave that a statement giving the substance of 
questions put to, and answers given by, the deceased person was not admisaible 
in evidence as a dying declaration and that such a declaration must, in order 
that it may be admissible in evidence, be in the actual words of the deceased, 


1 (1892) 17 Cox. 508. 
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and if questions are put, the questions and answers must both be given, in 
order that it may appear how much was suggested by the examiner and how 
much produced by the person making the declaration’ Now, with very great. 
respect to the Bench that decided Shrinath Durgaprasad’s case, they seam to 
have overlooked the fact that Reg. v. Mitchell is no longer good law in England. 
They have also, again with respect, overlooked the fact that the decision in 
Reg. v. Mitchel did not merely turn on the inadmissibility of the statement 
on the ground mentioned by Mr. Justice Cave but also on the ground that the 
statement was not made in immediate expectation of death, a ground which 
is not relevant as far as s. 32 is concerned. 


Turning to the law in England, we cannot do better than turn to the lead- 
ing text book, Archbold’s Criminal Pleading, Evidence & Practice, and at 
p. 381 the learned author pomts out: 

“It was formerly held to be no objection against a declaration which had been 

reduced into writing that it was made in answer to questions put to the deceased, and 
was not a continuous statement made by him.” 
Then he refers to two casee—Rez v. Fagent’ and Reg. v. Charlotte Smith.2 
It is rather instructive to turn to this decision of Reg. v. Charlotte Smith, because 
it appears from this case that the trial Judge, when counsel objected to the dying 
declaration going in on the ground that it was in answer to leading questions 
and therefore it was not a voluntary statement, consulted the learned Chief 
Justice and after consulting him he informed the counsel that the evidence 
was admissible. This clearly shows that as far back as 1865 the practice was 
clear that even though a statement may be the result of leading questions, the 
dying declaration was admissible and the only question that had to be consi- 
dered was the weight to be attached to it. Then came the decision in Reg v. 
Metchell, which as pointed out by Griffith C.J. in Reg. v. Corbett, unsettled 
what had before been the law. Then we come to the recent decision in Rez 
v. Bottomley,* which is also referred to by Archbold, where Lawrence J. ruled 
that a dying declaration in the form of question and answer was admissible, 
although the answers only and not the questions had been taken down. Thefe- 
fore, as far as the English law is concerned, again with respect to the learned 
Judges who decided the case in Shrinath Durgaprasad v. State, whatever Rex 
v. Michel might have laid down, the law today is that a dying declaration is 
admissible although it may consist of merely the answers given by the decla- 
rant and may not contain the record of the questions put to which the answers 
were given. 

Now, this decision in Reg v. MstcheHl was relied upon in a Calcutta judg- 
ment in Emperor v. Premananda Dutt and Mr. Justice Vyas and Mr. Justice 
Palnitkar have also relied on this decision. In our opinion, this decision far 
from supporting the proposition for which Mr. Shastri contends is entirely 
opposed to it. The Court of appeal in the Calcutta High Court were consi- 
dering a dying declaration where all the questions put by the Magistrate were 
not recorded, though the answers were recorded, and at p. 1004 Mr. Justice 
Mukerji says: 

“ ..The Jury heard him (Le. the Magistrate) and they had also the record of the 
dying declaration before them and it was a matter entirely within the province of the 
Jury as to what value they should attach to it” 

Therefore, it is clear that according to the Calcutta High Court, any infirmity 
that may attach to the dying declaration by reason of the fact that only the 
answers are recorded and not the questions or all the questions, is a matter 
for consideration when the Court or the jury is considering the value to be 
attached to that evidence and it is not an infirmity that renders the evidence 
itself inadmissible. . 

1 @ 7 0.& P. 238. 4 (1922) 115 L.T. J. 88. 

2 (l 10 Cox 82. 5 (1925) L L. R. 52 Cal. 987. 

3 (18am) Queensland St. Rep. 248. 
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The same principle has been enunciated by this Court in an earlier decision 
in Emperor v. Akbara Karwnbhas.’1 In that case Sir John Beaumont C.J. 
and Mr. Justice N. J. Wadia were considering a dying declaration and whether 
it was inadmissible evidence, and Sir John Beaumont in his judgment points 
out that he was unable to see the particular distinction which was sought to 
be drawn between a dying declaration and other forms of evidence (p. 1023) : 

“|. What s. 82 of the Indian Evidence Act does is to make certain declarations rele- 

vant which under the ordinary law would be irrelevant as being hearsay. Once you 
find that a declaration falls within s. 32 H becomes relevant evidence, and it seems to 
me that the Court must judge of the weight of that evidence on exactly the same 
principles as those upon which it acts in judging of the weight of other types of 
evidence.” 
The same note bas been sounded by the Supreme Court in a recent judgment 
reported in Ram Nath v. State of Madhya Pradesh.2 At p. 423 Mr. Justice 
Mahajan, as he then was, delivering the judgment of the Court and dealing with 
a certain dying declaration observes: 

“,.. The High Court made no reference to these statements and did not take into 

consideration the oral dying declaration of the deceased im arriving at its conclusion. 
In our opinion, unless ane is certain about the exact words uttered by a deceased, no 
reliance can be' placed on verbal statements of witnesses and such oral declarations made 
by a deceased.” 
Therefore, in the opinion of the Supreme Court, if the exact words were not 
proved, it might be a case where no reliance should be placed upon the dying 
declaration, but it is certainly not a case of ruling out the dying declaration 
as inadmissible. 

In Durgaprasad’s case, Vyas J. in the Judgment of the Court at p. 226 states: 

“_..It is, therefore, essential, In our view, for proper compliance with the provi- 

“eee, gions of s. 32 of the Indian Evidence Act to record the questions in the precise words 
in which the questions are put and take down the answers in the actual words in which 
theeanswers are given, when the statement is the result of questions put and answers 
given.” 

We regret that we are unable to agree with this statement of the law. In 
any view of the cage, it is difficult to understand how the questions put consti- 
tute a part of the statement which is relevant under s. 32. 

In our opinion, therefore, with respect, the decision in Shrinaih Durga- 
prasad v. State was not correctly decided, and we would answer the question 
submitted to us in the negative. The appeal will go back to the criminal bench 


for final disposal. 
Answer accordingly. 


1 (1088) 85 Bom. L. R. 1081. ' 2 [1058] A. L R. 8. C. 420. 
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Before Mr. Justice Gokhale and Mr. Justice Datar. 


MAJOR E. G. BARSAY v. THE STATE.* 

Criminal Law Amendment Act (XLVI of 1952), Sec. 6(1)(a) and (b)—Prevention of Cor- 
ruption Act (II of 1947), Sec. 5(1) (c) and (d)—Army Act (XLVI of 1950), Sees. 52(f), 
34 to 68, 69, 125, 126, 127(1)—Indian Penal Code (Act XLV of 1860), Sec. 120-B— 
Criminal Procedure Code (Act V of 1898), Sec. 549-—Jurisdichon of Special Judge 
under Criminal Law Amendment Act to try offences committed by persons who 
are not public servante—Special Judge whether competent to try with offence of 
criminal conspiracy in respect of Hegal acts falling within s. 5(1)(c) and (d) of Pre- 
vention of Corruption Act, offence not specified in s. 6 of Cr. L. A. Act but levelled 
against accused as part of the consptracy—Whether s. 52(f) of Army Act tncludes 
offence of criminal consptracy—Offences covered by ss. 34 to 68 of Army Act but also 
falling within Indien Penal Code or any penal law whether triable by ordinary crimi- 
nal Court—Construction of ss. 69, 125 and 126 of Army Act in relation to jurisdiction 

- of ordinary criminal Court and Court-martial—-Rules framed under s. 549 of Crimi- 

’ nal Procedure Code whether applicable to Court of Special Judge—Criminal conspi- 

- racy, essence of the offence of—Charge—krrors in or absence of charge, how far 

affect validity of trial. 

The Court of the Special Judge under the Criminal Law Amendment Act, 1952, 

would be competent to try offences committed even by persons who are not public 

servants, provided they fall within cls. (a) and (b) of s. 6(1) of the Act 

The Special Judge under the Criminal Law Amendment Act, 1952, is competent 
to try, along with the offence of criminal conspiracy in respect, of illegal acts fall- 
ing within as. 5(1)(c) and 5(1)(d) of the Prevention of Corruption Act, 1947, a 
¢harge in respect of any other offence that is not specified in s. 6 of the Crimmal 
Law Amendment Act, 1952, but which may be levelled against the accused as a 
part of the conspiracy. 

The definition of criminal conspiracy under s. 120-A of the Indian Penal Code oa» 
‘postulates an agreement to do an illegal act or actz and it is not necessary that 
every one of the persons agreeing to do these acts should be capable in law of eom- 
mitting an offence in respect of that act. The essence of the offence of conspiracy 
is the bare engagement and association to break the law, whether any act be done 
in pursuance thereof by the conspirators or not. It is not necessary that the agree- 
ment of conspiracy should be confined to the commission of only a single act; it 
may comprise the commission of a number of acts. 

O'Connell and others v. The Queen’, referred to. 

The Criminal Procedure Code, 1898, regards errors in the charge or even a total 
absence of a charge as a curable irregularity unless the accused is prejudiced there- 
by. The object of the charge is to give the accused notice of the matter he is charged 
‘with and does not touch jurisdiction. If the necessary information is conveyed on 
the basis of the charge and there is no prejudice, the trial would not be imvalid. 

Wille (William) Slaney v. The State of Madhya Pradesh’, referred to. 

The language of s. 52(f) of the Army Act, 1950, must be construed ejusdem generis 
and will not include the offence of criminal conspiracy. 

The jurisdiction of the ordinary criminal Court is not ousted in respect of such 
of the offences which are covered by ss. 34 to 68 of the Army Act, 1950, but which 
also fall within any of the provisions of the Indian Penal Code or any other penal law. 
Section 68 and ss. 125 and 126 of the Army Act, 1950, must be read together and 
they deal with the case when both the ordinary criminal Court and the Court- 
martial have jurisdiction in respect of an offence. 

Under s. 69 of the Army Act, 1950, the jurisdiction of the Court-martlal would only 
arise if the offender is charged with the offence of which he is deemed to be guilty 
under that section, 


*Decided, July 27, 1957. Criminal Appeal WD; Ranat Special Judges Poona, in Boscia 
No. 254 of 1957 (with Criminal Appeals Nos. Case No. 8 of 1858. 
255, 257, 258 and 841 of 1057), against the 1 (1844) XI CL & P. 155, 233. 
order of convictions and se sentences passed by 2 [1955] 2 8.C. R. 1140. 
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The rules framed under s. 549 of the Criminal Procedure Code, 1888, do not apply 
to the Court of the Special Judge set up under the Criminal Law Amendment Act, 
1852. 

H. N. Rishbud and Inder Singh v. The State of Delh®, Emperor v. D’Sena*, State 
v: Arfunen Sagdevan Naker’, Mistry, In re‘ and Blythe v. The King’, referred to. 


One Maj. Barsay (accused No. 1) was the Chief Ordnance Officer at the Dehu 
Vehicles Depot. Kochar (accused No. 2) who was under accused No. 1, was the 
Civilian Group Officer in charge of the Kit Stores. Av accused. 
No. 3) was the Civilian Store Keeper under accused No. 2. Saighal (accused 
No. 4) was a retired army officer who was a Colonel in the Army. Ramchand 
Gangwani (accused No. 5) was an old man of about 80 years who ran a hotel 
at Lonavla. Deviprasad Gangwani (accused No. 6) and Khemchand were the 
other persons involved in the case. The charges against the accused were four 
in number. All of them were charged with having committed the offence of 
conspiracy under s. 120-B of the Indian Penal Code, in that they conspired 
between October and December 1954, firstly, dishonestly or fraudulently to mis- 
appropriate or otherwise convert to their own use military stores lying in the 
Vehicles Depot, Dehu Road, entrusted to and in charge of accused Nos. 1 to 3 
and under their control as public servants; secondly, by conspiring to obtain 
Military Stores by corrupt or illegal means by abuse of their position as public 
servants; and thirdly, by conspiring to commit theft or the offence of receiving 
stolen property. The second charge against all the accused was under s. 5(1) (c) 
of the Prevention of Corruption Act, 1947, which is punishable under s. 5(2) 
of the said Act, read with s. 34 of the Indian Penal Code, in that the accused 
misappropriated Government property. They were further charged under 
8. 5(1)(d) of the Prevention of Corruption Act, punishable under s. 5(2) 
thereof, read with s. 34 of the Indian Penal Code, in that they obtained valuable 
things in the shape of military stores by corrupt or illegal means. Lastly, all 

see the accused were also charged under s. 381 or s. 411 of the Indian Penal Code, 
read with s. 34, in that they in pursuance of the aforesaid conspiracy and in 
furtherance of their common intention dishonestly or fraudulently removed 
military stores from the Dehu Road Depot. 

The defence of the accused to these charges, apart from the challenge to the 
validity of the sanctions accorded to the prosecution of accused Nos. 1 to 3 and 
the legality of the investigation, was that they were ‘all innocent and were 
falsely implicated by one Lawrence who was at the relevant time acting as 
the Security Officer of the Depot, and Col. Rao and others who were the 
superior officers. It was the case of the accused that they were involved in @ 
false case by Lawrence for the purpose of re-establishing his own reputation as 
a Security Officer and in that task Lawrence was alleged to have been helped by 
Col. Rao for reasons of his own. 

The learned Special Judge, Poona, who tried the case came to the conclusior 
that the sanctions accorded for the prosecution of accused Nos. 1 to 3 were valid, 
that the investigation made was not defective and bad in law, that there was & 
criminal conspiracy to smuggle valuable Stores out of the Dehu Vehicles Depot, 
and that all the accused were parties to the criminal conspiracy alleged new 
them. He also held that in furtherance of their common intention the 
accused dishonestly or fraudulently misappropriated Government property in 
the shape of military stores which were entrusted to accused Nos. 1 to 3 or were 
under their control as‘public servants. The trial Court further found that 
the accused did, in furtherance of their common intention, obtain valuable 
things in the shape of military stores by means of corrupt or illegal means. 
Tn view of these findings the alternative charge of theft or receipt of stolen 
property could not survive and no findings were recorded thereon. In accor- 


1 1 8. C. RB. 1150, 1164. on July 27, 1955 (Unrep.). 
2 1044 48 Bom. L. R. 85 4 [149] 2 M. L. J. 44. ‘ 
3 (1955) Oonfirmation ‘Cas No. 18 of 5 [1949] A. I. R. Cal. 641. 

Jd., 


1957. | E. G. BARBAY V. THE STATE (A.CT.J.) 161 


dance with these findings, the learned Special Judge convicted all the accused 
under 8. 120-B of the Indian Penal Code and s. 6(2) of the Prevention of Corrup- 
tion Act, 1947, read with s. 84 of the Indian Penal Code, and sentenced them 
to various terms of imprisonment as well as fine. Accused No. 1, Maj. Baraay, 
was sentenced to rigorous imprisonment for three years and a fine of Ra. 3,000, 
m default rigorous imprisonment for one year on each count and there was 4 
direction that the substantive sentences were to run concurrently. Accused 
No. 2, Kochar, was sentenced to rigorous imprisonment for three years and a 
fine of Ra, 3,000, in default rigorous imprisonment for one year on each count 
and in his case also the substantive sentences ‘were ordered to run 
concurrently. Accused No. 3 Avatarsing was sentenced to rigorous imprison~ 
ment for one year and a fine of Rs. 1,000, m default rigorous imprisonment 
for six months on each count and here also the substantive sentences were 
ordered to run concurrently. Accused No. 4 Saighal was sentenced to simple 
Imprisonment for one year and a fine of Ra. 1,000, in default simple imprison- 
ment for six months on each count, the substantive sentences being ordered to 
run coneurrently in his case also. As regards accused No. 5, he was sentenced 
to simple imprisonment for one year and a fine of Ra. 1,000, in default simple 
imprisonment for six months on each count, and accused No. 6 was sentenced to 
rigorous Imprisonment for one year and a fine of Re. 1,000, in default rigorous 
imprisonment for six months on each count, and im the case of both these 
nocused also there was a direction that the substantive sentences were to run 
concurrently. 

All the accused challenged the legality and propriety nen their convictions 
and sentences, and filed separate appeals before the High 


Criminat Appeal No. 254 of 1967. 


Purshottam Tricumdas and M. H. Chhatrapati, with C. 8. Trivedt, for the 
appellant-accused. 


Criminal Appeal No. 255 of 1967. F 
Harnam Singh, with V. B. Patel, for the appellant-accused (No. 2). 
Criminal Appeal No. 257 of 1957. 
B. M. Miry and E. D. Chhada, with V. B. Deshmukh, for the appellant- 


Criminal Appeal No. 258 of 1957. 
F. B. Deshmukh, for the appellant-accused. 
Cruninal Appeal No. 341 of 1957. 
8. B. Bhasme, (appointed), for the appellant-accused. 
P. Amin, with V. 8. Desa, Assistant Government 
Pleader, for the State of Bombay, m all the appeals. 


Goxa J. [His Lordship, after stating the facts of the case, proceeded]: 
Before I consider the evidence against the accused and the arguments ad- 
dreased to us at great length on behalf of the accused on the evidence, I think 
it would be convenient to dispose of first some of the law points which have 
been argued on behalf of the accused. I may mention that ordi- 
narily we would have expected counsel to address us on law points at 
the very outset. But Mr. Purshottam informed us that he would address us 
on the law points after he dealt with the merits of the case against the accused 
on the basis of the evidence on the record. The first law point raised by Mr. 
Purshottam is in connection with the charge. I may mention that in the first 
instance Mr. Purshottam and Mr. Harnam Simgh, who appeared on behalf: of 
accused No. 2, took exception only to the second and the third heads of the - 
charge. It was Mr. Bhasme, who was appointed on behalf of accused Nos. 5 
and 6, who challenged the legality of the entire charge in respect of hus elienta, 
and his arguments were thereafter supported by Mr. Purshottam. . 

L.R—-B 
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The main grievance is that so far as the first head of the charge is concerned, 
it refers to three kinds of illegal acts, the first two of which would fall under 
s. 5(1)(c) and s. 6(1)(d) of the Prevention of Corruption Act. Under 
s. 5(1)(c) of the said Act, a public servant is said to commit the offence of 
criminal misconduct in the discharge of his duty if he dishonestly or fraudulent- 
ly misappropriates or otherwise converts for his own use any property entrust- 
ed to him or under his control as a public servant or allows any other person so 
to do; and under s. 6(1)(d) of the Aet a public servant would also commit the 
offence of criminal misconduct in the discharge of his duty if he, by corrupt 
or illegal means or by otherwise abusing his position as a public servant, obtains 
for himself or for any other person any valuable thing or pecuniary advantage. 
The argument is that the first two sub-heads of the first charge definitely fall 
within the definition of s. 5(1)(c) and (d) of the Prevention of Corruption 
Act; and it is urged that as admittedly accused Nos. 4, 5 and 6 are not public 
servants, it cannot be said that they could be charged with having agreed to 
commit these acts. It is no doubt conceded that the first head of the charge 
is that all the six accused were parties to a criminal conspiracy for the doing 
of certain illegal acts. But it is contended that since accused Nos. 4, 5 and 6 
were not public servants, they could not commit the offence of crimmal mis- 
conduct under the Prevention of Corruption Act, and therefore their joinder 
im this trial is ill It is also urged that though the third sub-head of the 
first charge could be framed against accused Nos. 4, 6 and 6, accused Nos. 1, 
2'and 3 could not be charged for the offence of committing theft in respect of 
property which was admittedly under their control as public servants. It is 
also submitted that not only could accused Nos. 1, 2 and 8 on the one hand and 
accused Nos. 4, 5 and 6 on the other be not jointly tried, but that the Special 
Judge under the Criminal Law Amendment Act, 1952, was not competent to 
try such a charge. 

It is necessary to examine the provisions of the Criminal Law Amendment 
Act, 1952, in considering this argument. Under s. 6(1) of the said Act, the 
State Government may, by notification in the Official Gazette, appoint as many 
Special Judges as may be necessary for such area or areas as may be specified 
in the notification to try offences which are specified in cls. (a) and (b) of that 
section. Under al. (a) offences punishable under s. 161, s. 165 or s. 165A of the 
Indian Penal Code or sub-s. (2) of s. 5 of the Prevention of Corruption Act, 
1947, are imeluded; and under cl. (b) are included any conspiracy to commit 
or any attempt to commit or any abetment of any of the offences specified in 


el. (a). At one stage Mr. Purshottam appeared to submit that under a. 6 it- 


would be public servants alone who could be tried by a Court of a Special Judge. 
But that contention would not be correct because ss. 162 and 165A of the Indian 
Penal Code would obviously include: in their ambit persons who would not be 
public servants. Similarly the reference incl. (b) of s. 6 to any conspiracy to 
commit or any attempt to commit or any abetment of any of the offences specified 
m cl (a) would necessarily involve trial of persons who are not public servants. 
In our opimion, therefore, the Court of the Special Judge would be competent to 
try offences committed even by persons who are not public servants, provided 
they a els. (a) and (b) of s. 6(1) of the Criminal Law Amendment 

ct, ' i 

In the first head of the charge all the accused are said to be parties to a erimi- 
nal conspiracy who had agreed to do certain illegal acts. The essence of a 
criminal conspitacy is that two or more persons should agree to do, or cause to 
be done, an illegal act or an act which is not illegal by illegal means, and such 
an agreement is designated a criminal conspiracy. In this case it is the case 
of the prosecution that all the accused had agreed that certain Ilegal acts which 
are specified in the first charge be committed. The definition of criminal 
conspiracy under a. 120-A of the Indian Penal Code postulates an agreement to 
do an illegal act or acta, and it is not necessary that every one of the persons 
agreeing ta do theee acts should be capable in law of committing an offonen 


ow 
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In repect of that, act. Under’ the Explanation to s. 120-A it is immaterial 
whether the illegal act is the ultimate object of such agreement, or is merely 
meidental to that object. The essence of the offence of conspiracy is the bare 
engagement and association to break the law, whether any act be done in pur- 
suance thereof by the conspirators or not. O’Connell and others v. The Queen.' 
Under s. 48 of the Indian Penal Code an act would be illegal, among other 
things, if it is an offence or if it is prohibited by law. It is not necessary that 
the agreement of conspiracy should be confined to the commission of only a 
single act; it may comprise the commission of a number of acts. If that be the 
true position in respect of a criminal conspiracy, we fail to see how the charge 
framed against all the accused under the first head of the charge would be 
illegal in any manner if all the accused are charged with being parties to a 
criminal conspiracy having agreed to do cartain illegal acta. The mere fact 
that accused Nos. 4, 5 and 6 being not public servante would not be guilty of 
offences under s. 5(1) (e) and s. 5(1) (d) of the Prevention of Corruption Act 
would not introduce any infirmity in the charge. Similarly, it m be that 
accused Nos. 1 to 3 could not technically be guilty of committing theft in re- 
pect of property which was under their control as public servants. But that 
by itself in our opinion would not introduce any infirmity in the charge. 

As regards the competence of the Special Judge to entertain such a charge, 
we do not find any difficulty either. Under s. 6(1)(b) of the Criminal Law 
Amendment Act, 1952, the Special Judge is competent to try the offence of 
conspiracy to commit any of the offences specified in cl. (a) of that section, and 
there is no dispute that the first two sub-heads in the first charge against the 
accused fall within the ambit of s. 5 of the Prevention of Corruption Act, 1947. 
It is true that the third sub-head of the first charge would not fall within the 
ambit of the provisions of s. 6(1) (a) and (b) of the said Act. But once it is 
held that the Special Judge is competent to try the offence of criminal 
conspiracy in respect of illegal acts falling within s. 5(1)(c) and s. 5 (1) (d) 
of the Prevention of Corruption Act there would be no difficulty in holding 
that he would be also competent to try, along with that charge, a charge fn 
respect of any other offence that is not specified m s. 6, but which may be 
levelled against the accused as a part of the conspiracy. In this connection 
the provisions of s. 7(3) of the Criminal Law Amendment Act may be referred 
to. Under that sub-section it is provided that when trying any case, & Special 
Judge may also try any offence other than an offence specified in s. 5 with 
which the accused may, under the Code of Criminal Procedure, 1898, be gharged 
at the same trial y pa 

Then turning to the second and third heads of the charges against a 
in our opinion, the contention that accused Nos..4, 5 and 6 one a ng 
with having committed an offence under s. 5(1)(c) and s8. Io ate bh 
vention of Corruption Act is well founded. As we ny 
s. 5(2)(c) and (d) eontemplate criminal misconduct ae par y. 
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members of the conspiracy was mainly at the receiving end near Talegaon 
Dabhade Road and they were to arrange for the transport of the goods, and, 
in our opinion, it would have been proper under the circumstances of this 
case if a charge of abetment had been framed against accused Nos. 4, 5 and 6. 
Under s. 107 of the Indian Penal Code, a person abets the doing of a thing, 
who, ster alsa, engages with one or more other person or persons in any con- 
spiracy for the doing of that thing, if an act or illegal omission takes place in 
pursuance of that conspiracy and in order to the doing of that thmg. Under the 
Explanation to a. 109 of the Code, any act or offence is said to be committed 
in consequence of abetment, when it is committed in consequence of the mstiga- 
tion, or in pursuance of the conspiracy, or with the aid which constitutes the 
abetment. As in this case the prosecution case is that accused Nos. 4, 5 and 6 
joined accused Nos. 1 to 8 conspiring to do certain illegal acts, in our opinion. 
it would have bean proper to frame a charge against accused Nos. 4, 5 and 6 
under s. 109 of the Indian Penal Code for having abetted the commission of 
the offence of criminal misconduct under s. 5(1)(c) and (d) of the Prevention 
of Corruption Act by accused Nos. 1 to 8 and confine the charge of criminal 
misconduct against accused Nos. 1 to 3 alone. While we, therefore, accept 
the argument on behalf of the accused regarding the second and the third 
heads of charges, we propose to alter the charge to one under s. 109 of the 
Indian Penal Code read with s. 5(2)(c) and (d) of the Prevention of Corrup- 
tion Act in case we find that any of the accused Nos. 4, 5 and 6 are gnilty of 
abetment of the offence of criminal misconduct by any or all of the other accused, 
which must necessarily imply that the offence of crimimal misconduct has been 
committed in consequence of the abstment. 
Mr. Bhasme, however, contended that the Court could not alter the charge 
against accused Nos. 4, 5 and 6 to one under a. 109, Indian Penal Code, read 
with s. 5(1)(c) and (d) of the Prevention of Corrup tion Act, when they were 
only with the offence under s. 5(2)(c) and (&) punishable under 
s. 5(2) of that Act read with s. 34 of the Indian Penal Code along with accused 
Nbs. 1, 2 and 8. In support of his argument, he relied on Emperor v. Eoghya 
Nagya! in which Macleod C.J., following the decision of this in Reg. v. 
Ohand Nur and Pirbhat Adam#2, held that when a person is charged with 
having committed an offence, he cannot be convicted of abetment of the said 
offence. The learned Chief Justice quoted in this connection the observations 
of their Lordships m the earlier Bombay case that (p. 325): 
“It was not open to a Court to find a man guilty of the abetment of an offence on 
a charge of the offence itself. When a man is accused of murder, he may not be cons- 
cious that he will have to meet an imputation of collateral circumstances constituting 
abetment of it, which may be quite distinct from the circumstances constituting the 
murder itself.” 
But these two cases are distinguishable from the present case inasmuch as here 
accused Nos. 4, 5 and 6, along with accused Nos. 1, 2 and 3, are not only charged 
with the offence of criminal conspiracy to do certain illegal acts including offen- 
oes under s. 5(1)(c) and (d) of the Prevention of Corruption Act, but they 
are also with having committed these offences in pursuance of the con- 
spiracy, read with s. 34 of the Indian Penal Code. In our opimion, therefore. 
it would not be illegal to alter the charge against accused Nos. 4 to 6 to one of 
abetment of the offence of criminal misconduct, as we are satisfied that no pre- 
judice is likely to be caused to any of the accused by our doing so. The ruling 
m Emperor v. Ranchhod Sersang?, where it was held that the Court can convict 
accused persons of offences under s. 307 read with s. 34 or 114, although they 
are charged only with offences under ss. 307, 148 and 149 of the Indian Penal 
Code, would seem to support the view we are taking. In Begw v. Emperor+ 
it was held that m view°of the provisions of ss. 236 and 237 of the.-Criminal 


1 feat 26 Bom. L. R. 328. 49 Bom. 84. 
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Procedure Code, 4 man may be convicted of an offence, although there has been 
no charge in respect of it, if the evidance is such as to establish a charge that 
might have been mads. See also Symo Maha Patro, In re.', Hira v. King- 
Emperor?, Debiprasad Kalowar v. Emperor,® and Provincial Goversmont, Oen- 
' tral Pronmces and Berar v. Gomaji.+ 

As regards the last head of the charge, the main criticism is that obviously all 
the accused could not be charged with having committed the offence under s. 381 
of the Indian Penal Code. Mr. Amin, Special Counsel appearing on behalf of 
the State, urged that the proper charge would have been under s. 379 of the 
Indian Penal Code. But that again would be difficult to sustain so far as 
accused Noa, 1 to 3 are concerned. The charge under s. 411 of the Indian Penal 
Code would also appear to be improper so far as accused Nos. 1 to 3 are con- 
cerned. But so far as accused Noe. 4, 5 and 6 are concerned, the charge under 
s. 411 read with s. 34, Indian Penal Code, would be quite proper and there ig no 
dispute about that either. 

As regards the contention that all these charges could not be tried together, 
in our opinion, it is clearly misconcelved. The charge is one of conspiracy 
against all the accused and they are also charged with having committed sub- 
stantive ab ett a E rh Under s. 289(d) of the 
Code of Oriminal Procedure, persons accused of different offences committed in 
the course of the same transaction may be charged and tried together. In our 
opinion, therefore, there is no substance in the argument that the charge suffers 
from the defect of misjoinder. 

In sapport of his argument that the charge is illegal Mr. Purshottam relied 
on the case of Emperor v. Keshavlal Pamchal.© In that case the accused was 
alleged to have manufactured in his iron foundry some cast iron containers 
and screw caps, which were used by other persons for making bombs. One of 
such bombe was thrown at a police chowkey and exploded causing injury to a 
police constable. The other two bombs were aimed at other police chowkies on 
different dates but failed to explode. On these facts the accused was tried at 
ane trial for three offances under s. 6 read with ss. 3 and 4(a) of the Explosive 
Substances Act, 1908, and was also charged in the alternative with an offence 
under s. 4(b) of the Act. The trial having proceeded on these charges, an ap- 
plication was made on behalf of the prosecution for dropping the first charge as 
it contravened the provisions of s. 284(1) of the Criminal Procedure Code. That 
having been done and the accused having been convicted, it was held that the 
dropping of the first charge was not warranted inasmuch as the trial having 
proceeded on an improper charge framed in contravention of the mandatory 
provisions of the Criminal Procedure Code, could not be rendered legal by a 
subsequent amendment of the charge at a late stage. In our opinion this case 
has no application to the facts of the present case. In this case, as we have 
already seen, the accused have been charged with the offence of criminal 
conspiracy and there is no defect in that charge. It is true that accused Nos. 1 
to 3 alone should have been charged with the offences under s. 5(1)(c) and (d) 
punishable under s. 5(2) of the Prevention of Corruption Act, and the proper 
charge against accused Nos. 4, 6 and 6 would have been under s. 5(1)(c) and 
(d) of the Prevention of Corruption Act read with s. 109 of the Indian Penal 
Code; and though the charge against accused Nos. 1 to 3 under s. 381 or s. 411 
of the Indian Penal Code would appear to be misconceived and they would not 
be liable to be convieted under those sections, we do not think that there is any 
infirmity in the charge on that account so as to vitiate the trial of the accused. 

Even assuming, however, that the charge contains errors and irregularities 
in some respects, we are not prepared to hold that it has caused any prejudice or 
injustice to the accused. Under s. 587 of the Code of Criminal Procedure, no 
finding, sentence or order passed by a Court of competent jurisdiction shall be 
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reversed or altered: because of any error, omission or irregularity m the charge 
including any misjoinder of charges, unless such error, omission or irregularity 
has occasioned a failure of justice, and the Hxplanation to that section provides 
that in determining whether any error, omission or irregularity lras occasioned 
a failure of justice, the Court shall have regard to the fact whether the objection ` 
could and should have been raised at an earlier stage in the proceedings. In the 
present case, itis obvious that no objection whatever was taken to the charge m 
the Court below. Ag I have already indicated, the point was not even raised in 
the first Instance and it was only when Mr. Bhasme argued the point on behalf 
of accused Nos. 5 and 6 as regards the legality of the entire that Mr. 
Purshottam supported him on behalf of his client. In the first instance, the 
objection waa only taken as regards’ the second and third heads of the first 
charge. In our opinion the charge as framed which was explained to the accused 
has not caused any prejudice or injustice and would not warrant the setting 
aside of the conviction or ordering a re-trial on that ground. 

Mr. Amin on behalf of the State relied on a ruling of the Supreme Court, 
H. N. Rishbud and Inder Singh v. The State cf Delhi, in support of his argu- 
ment that there would be nothing wrong in a joint trial, before the Special 
Judge, of public servants and persons who are not public servants, provided 
the offences fell within the ambit of the provisions of the Criminal Law 
Amendment Act, 1952. In the above case it appears that there were three ap- 
peals before their Lordships of the Supreme Court and in one appeal, namely, 
Appeal No. 95 of 1954, only three of the accused were public servants. The 

inst all the accused were under s. 120-B and s. 420 of the Indian 
Penal Code and s. 7 of the Essential Supplies (Temporary Powers) Act, 1946, 
while in respect of such of the accused as were public servanta they were also 
charged under s. 5(2) of the Prevention of Corruption Act, 1947. That appeal 
was undoubtedly dismissed, but the main point that has been considered by the 
Supreme Court im that case was as to the legality of the investigation, and the 
question of joinder of charges was not raised at that stage. It seems that the 
matter had been taken before their a of the Supreme Court at the 
stage of quashing the proceedings. This ruling, therefore, would not be of any 
material assistance in the decision of that question. 

In Wilts (William) Slaney v. The State of Madhya Pradesh,® it has bean 
observed that like all procedural laws the Code of Criminal Procedure is designed 
to subserve the ends of justice and not to frustrate them by mere technicalities. 
' The Code regards some of the provisions as vital and others not, and a breach of 
the latter is a curable irregularity unleas the accused is prejudiced thereby. It 
places errors in the charge or even a total absence of a charge in the curable class. 
The object of the charge is to give the accused notice of the matter he is 
charged with and does not touch jurisdiction. If the necessary information 
is conveyed on the basis of the charge and there is no prejudice, the trial would 
not be invalid. In the case before the Supreme Court a separate charge in the 
alternative was not formally reduced to writing. In the present case undoubted- 
ly there are some errors in the charge as framed; but, in our opinion, espe- 
cially in view of the fact that no objection was raised at the stage of trial 
as regards the legality of the charge and as no prejudice seems to have been 
caused to the accused, we see no reason why we should interfere in appeal 
on the ground that there are some irregularities and errors im the charge. 

The second point as regards the legality of the trial is raised under the 
provisions of the Army Act, 1950, by Mr. Purshottam on behalf of accused 
No. 1. That again is a point which has been raised for the first time in appeal 
challenging-the jurisdiction of the Special Judge to entertain a charge against 
accused No, 1. No doubt notice in respect of this point was served on the 
learned Special Counsel for the State, but this point was argued after a full- 
dressed argument on the merits. Mr. Amin, the learned Special Counsel on 
behalf of the State, contended that even though this was a law point, we should 
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not allow it to be:raised at the stage of appeal. ‘As the point is one of law 
Geel A aered to sae a o ray oaea d Gy alt Coa a ed 
No. 1, we allowed Mr. Purshottam to.argue that point. The learned counsel 
has urged that under the provisions of the Army Act, which would apply to 
accused No. 1 alone, he could not be tried by the ordinary criminal Court 
for the offences with which. he was charged. The submission is that accused 
No. 1 could be tried by the court-martial alone under the provisions of -the 
Army Act. Alternatively it was argued that even assuming that the ordinary 
criminal Court has jurisdiction over the offences alleged to have been oom- 
mitted by accused No. 1 along with others, the provisions of ss. 125 and 126 
of the Army Act read with the relevant Rules framed under the Act, have 
not been complied with. 


In order to examine these submissions, it would be necessary to deal in 
some detail with the provisions of the Army Act, 1950, and the Rules made 
thereunder. Section 2(1) of the Act gives a list of persons who are subject 
to the Act. Under s- 3(#) ‘civil offence’ is defined as ‘an offence which is 
triable by a criminal Court’, and under s. 3(vm+) ‘criminal Court’ is defined 
as ‘a court of ordinary criminal justice in any part of India, other than the 
State of Jammu and Kashmir.’ Under sub-cl. (xvw) ‘‘offence’’ means any act or 
omission punishable under the Act and includes a civil offence as hereinbefore 
defined. Chapter VI of the Army Act gives a list of offences.and, according to 
Mr. iat alona, wl 84 to 68 deal with offences which are triable by a court- 
martial alone, while s. 69 deals with civil offences over which there would be con- 
gurrent j istion both of the military Court as well as the ordinary criminal 
Court. on 70 deals with civil offences not triable by court-martial, but the 
provisions of this section are further subject to certain exceptions. Asoord- 
ing to Mr. Purshottam, therefore, there are three categories of offences dealt 
with by Chap. VI of the Army Act, ss. 34 to 68 dealing with purely military 
offences, s. 69 dealing with offences over which there is concurrent jurisdiction 
of the military Court as well as of the ordinary criminal Court, and s. 70 
dealing with offences over which the military Court would have no jurisdiction 
subject to certain exceptions. oy “gtd or his arguments, Mr. Purshottam 
relied on the provisions of s. 52 of the which deals with offences in res- 
pect of property. Section 52(6) refers to dishonest misappropriation or con- 
veraion by a military officer to his own use of property belonging to the 
Government, and a. 52(f) refers to a person, subject to the Army Act, who 
commits an offence by doing any other thing with intent to defraud, or to 
cause wrongful gain to one person or wrongful loss to another person. It 
is Mr. Purshottam’s contention that the offence of criminal conspiracy and 
criminal misconduct with which his client is charged would be covered by 
s. 52 (b) and (f) of the Army Act and he submits that since s. 52 would fall 
within the sections in respect of which military Courts alone have jurisdiction, | 
the Court of tha Special Judge was not competent to try accused No. L In 
our opinion, this contention is not well founded. Accused No. 1 is charged 
in this case, with having entered into a criminal conspiracy with five others, 
two of whom are public servants and three are not public servants. It is 
no doubt true that the offences falling under s. 5(1)(c) and (d) of the Preven- 
tion of Corruption Act might fall under, s. 52(b) of the Army Act. But, in 
our opinion, the argument that the offence of criminal conspiracy with which 
acoused No. 1 is charged would fall within the ambit of the provisions of 
a. 52(f) of the Army Act cannot be accepted. Section 62 of the Army Act 
deals with offences in respect of Government property or property belonging 
to any military, naval or air force mess, band or institution or to any person 
subject to military, naval or air force law. The se clauses in that section 
deal with different kinds of offences which are liable to be committed in res- 
pect of such property. In our opinion, the language of s. 52(f) must.be 
vonstrued ejusdem generis and would not include the offence of criminal 
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ed by the provisions of the Act. 


In this view of the matter, it is really not necessary to consider Mr. Pur- 
shottam’s argument that æ. 34 to 68 of the Army Act deal with the offences 
which are triable by court-martial alone and they would exclude the juris- 
diction of the ordinary criminal Courts. However, we are imclined to hold 
that the jurisdiction of the ordinary criminal Court would not be ousted in 
respect of such of the offenees which are covered by sa. 34 to 68 of the Army 
Act but which would also fall within any of the provisions of the Indian 
Penal Code or any other penal law. Taking the case of theft or mis- 
appr riation of Government property in a Military Depot, though such 
an offence would fall within the provisions of s. 52(a) and (b) of the 
oe Act, we see no reason why the jurisdiction of the ordinary criminal 
Court should be excluded provided the other provisions of the Army Act are 
complied with. Our attention has not been drawn to any provision of the 
Army Act which would exclude the jarisdiction of the ordinary criminal 
Court in such a case. On the other hand, in Chap. X of the Act which 
deals with courts-martial there is one section which contemplates a trial by 
a criminal Court after a trial by a court-martial Under s. 127(1) of the 
Act, a person convicted or acquitted by a court-martial may, with the previ- 
ous sanction of the Central Government, be tried again by a criminal Court 
for the same offence, or on the same facts If a person were convicted or 
acquitted by a court-martial for the offence of theft or criminal misappro- 
priation of Government property which is covered by s. 62(a) and (b) of the 
Act, s. 127 specifically provides that he may be tried again by a criminal 
Court for the same offence or on the same facts, provided the sanction of the 
Central Government is obtained. To accept Mr. Purshottam’s argument that 
offences covered by s. 52(a) and (b) would be triable by a military Court 
alone would make the provisions of s. 127 superfluous, so far as offences under 
ss. 84 to 68 of the Army Act are concerned, even though some of those offences 
or facts constituting them may fall within the provisions of the Indian Penal 
Code or the Prevention of Corruption Act or or other panal law and thus 
be civil offences triable by a criminal Court. The Legislature did not define 
a civil offence as excluding offences which might fall within the ambit of 
ss. 34 to 68 of the Army Act. We are, therefore, inclined to hold that, even 
assuming Mr. Purshottam’s argument that the charge of criminal conspiracy 
alleged against Maj. Barsay would fall under s. 52(f) of the Army Act and 
thus be within the jurisdiction of the court-martial is correct, the jurisdiction 
of the Court of the Special Judge would not be excluded. 

That takes us to the second part of Mr. Purshottam’s argument that the 
provisions of s. 69 read with s. 125 and s. 126 of the Army Act have not 
been complied with so far as accused No. 1 is concerned and, therefore, his 
- trial is without jurisdiction. Under s. 69 of the Army Act, subject to the 
provisions of s. 70, any person subject to the Act who at any place in or 
beyond India commits any civil offence shall be deemed to be guilty of an 
offence against the Act and, if charged therewith under this section, shall be 
liable to be tried by a court-martial and, on conviction, be punishable in the 
manner provided in els. (a) and (b) of that section. According to Mr. Pur- 
shottam, under this section any Military Officer who is subject to the Ast who 
commits any civil offence will be deemed to be guilty of an offence under the 
Army Act and then, according to Mr. Purshottam, he shall be liable to be 
, tried by a court-martial. Therefore, says Mr. Purshottam, as soon as a civil 
offence is committed by a person subject to the Army Act, he becomes subject 
to two jurisdictions, one of the ordinary criminal Court and the other of the 
court-martial. In such a case, the provisions of s. 125 have to be looked to 
for the purpose of deciding how this conflict between the two jurisdictions 
has to be resolved. Under s. 125, when a criminal Court and a court-martial 
have each jurisdiction in respect of an offence, it ahall be in the discretion of 
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the offlcer eommanding the army corps, division or independent brigade in 
which the accused person is serving or such other officer. as may be prescribed ` 
to decide before which: Court the proceedings shall be instituted, and, if that 
officer decides that-they ahould be instituted before a court-martial, to direct that 
the accused person shall be detained in military custody. Under this section, 
therefore, as soon as an ordinary criminal Court and a court-martial have 
concurrent jurisdiction in respect of an offence, it is for the military officer 
to decide before which Court the proceedings shall be instituted, if the 
decision of the officer is that the proceedings should be instituted before the 
court-martial, he would direct that the accused person should be detained 
in military custody. ee when a criminal Court having juris- 
diction is of opinion that proceedings shall be instituted before itself in re- 
Pace oi any a ORTIG, i diey, oy iien nou) Toure: ihe oiio e 
ee E ee ee 
nearest Magistrate to be proceeded against according to law, or to postpone 
pr pending a to the Central Government; and under sub- 
8. (2) o this section, in every spch case the said officer shall deliver 
over the offender in compliance with the requisition, or shall, forthwith 
refer the question as to the Court before which the proceedings are to 


of as. 69 and 126 of the Army Act were not applicable, the provisions of 
Ce E E a 
to thé officer referred to in s. 125 to deliver over the offender. We are not 
prepared to accept this argument. Section 126 in terms refers to the officer 
referred to in a. 125 and also under certain circumstances it contemplates the 
offcer postponing the proceedings pending a reference to the Central Govern- 
ment, which must necessarily mean proceedings before a court-martial. In 
our opinion, a. 69 and aa. 125 and 126 of the Army Act must be read together 
and they deal with the case when both ‘the ordinary criminal Court and the 
court-martial have jurisdiction in respect of an offence. 

Mr. Amin on behalf of the State in the first instance attempted to counter 
this argument by relyng on the provisions of the Criminal Law Amendment 
Act, 1952. According to Mr. Amin, thia Act amended the Indian Penal Code 
and the Code of Criminal Procedure and provided for a more speedy trial 
of certain offences, the offences being enumerated in s. 6 of the Act, and for 
the trial of those offences the State Government has the power to appoint 
Special Judges, and s. 7(1) of that Act provides that notwithstanding any- 
thing contained in the of Criminal Procedure, 1898, or in any other 
law the offences specified in sub-s. (1) of a. 6 shall be triable by Special Judges 
only. Mr. Amin contended that, by virtue of this nos obstamie clause, the 
jurisdiction of the court-martial was excluded in respect of the offences with 
which accused No. 1 was charged and the Special Judge alone was competent 
to try those offences. Mr. Purshottam contended, on the other hand, that the 
provisions of s. 7 of the Criminal Law Amendment Act could not abrogate 
the provisions of the earlier special Act, which is the Army Act in this case, 
on the principle of generalea spectakibus non derogant. It is true that a 
general law does not abrogate an earlier special one by mere implication. 
Where there are general words m a later Act which are capable of reasonable 
and sensible application without extending them to subjects specially dealt 
with by earlier legislation, the earlier and special legislation cannot be held 
to have been indirectly repealed, altered ‘or derogated from merely by force 
of such general words, without any indication of a particular intention to 
do so. See Seward v. “Vera Crus’’'; Barker v. “Edger® ; and Maxwell on 
Interpretation of Statutes, 10th edn., 176. In our opinion, however, it is not 


1 (1884) 10 App. Cas. 59, 68. @ [1808] A. O. 748, 754. 
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_ necessary to have recourse to the ee and cases relied upon by Mr. Pur- 
shottam, because though under s. 7 of the Oriminal Law Amendment Act 
offences falling within the purview of s. 6(1) will be triable by Special audga 
only, that, in our opinion, would not affect the T of the Court- 
martial because the offence with which the Court-martial will be dealing would 
not be an offence under the Prevention of Corruption Act but an offence under 
a. 69 of the Army Act. As soon as a civil offence is committed by a military 
officer governed by the Army Act, under s. 69 by legal fiction he is deemed 
to be guilty of an offence under the Army Act; and in that case, provided the 
conditions of s. 69 are satisfled, the Court-martial will be trymg him for an 
offence under s. 69 and not for any offence under the Prevention of Corrup- 
tion Act, and as an offence under s. 69 is not an offence falling within the 
purview of s. 6 of the Criminal Law Amendment Act, a Special Judge would 
have obviously no jurisdiction to try such an offence. The argument of Mr. 
Amin, therefore, that it is the Special Judge alone who has jurisdiction to try 
the offense committed by accused No. 1 and that the provisions of the Army Act 
would not apply to such a case cannot be-accepted. 


But that does not solve the diffculty of Mr. . Purshottam. Under s. 69 

of the Army Act certain conditions have to be satisfled before a civil offence 
committed by a military officer is liable to be tried by a Court-martial. In 
the first instance, the military offcer must commit a civil offence. As soon 
as he commits a civil offence, he is to be deemed to be guilty of an offence 
against the Army Act. But he must be with the offence under s. 69, 
before he shall be liable to be tried by a Court-martial. Unless, therefore, 
_ a person subject to the Army Act is charged with the offence under's. 69 he 
is not liable to be tried by a Court-martial, and there is nothing in this case 
to indicate that accused No. 1 was, charged with the offence under s. 69 of 
‘the Army Act, which would make him liable to be tried by a Court-martial. 


In this connection, it is necessary to refer to some of the rules framed under 
the y Act under the rule making power of the Central Government under 
s. l 1(2) (4) of the Army Act. Before, however, I refer to these rules, refer- 
ence may be usefully made to s. 101 of the Army Act, under which any per- 
son subject to the Act who is charged with an offence may be taken into military 
custody. Such person may be ordered to be taken into military custody by 
any superior officer. Under s. 102 it shall be the duty of every commanding 
officer to take care that a person under his command when charged with an 
offence is not detained in custody for more than forty-eight houra after the 
commital of such person into custody is reported to him, without the charge 
being investigated, unless investigation within that period seems to him to 
be impracticable having regard to the public service. Wo that would appia: 
that in the case of a person subject to the Army Act who is charged with an 
offence and taken into military custody, the charge hag to be immediately 
investigated and he cannot be detained in custody. for more than 48 hours 
after the committal of such person into custody is reported to the command- 
meg officer, without the charge being investigated. Under s. 108 there are 
four kinds of Courts-martial and they are (a) general courtse-martial, (b) dis- 
trict courts-martial, (c) summary general courts-martial, and (d) summary 
courts-martial. Chapter V of the Army Rules, 1954, deals with investigation 
.of charges and trial by Court-martial, and r. 22 refers to the hearing of charge 
in the presence of the accused. Under sub-r. (2) of r. 22, the commanding 
officer shall dismiss a charge brought before him if, in his opinion, the evi- 
dence does not show that an offence under the Act has been committed, and 
may do so if, in his discretion, he is satisfied that the charge ought not to be 
proceeded with. Under r. 25, where an officer is charged with an offence under 
the Army Act, the investigation shall, if he requires it, be held and the 
evidence, if he so requires, be taken in his presence in writing. There are 
rules for the framing of charges and under r. 28 a charge-sheet must contain 
the whole issue or issues to be tried by a Court-martial at one time Under 
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r. 28(2) a charge means an accusation contained in a charge-sheet that a P 
son subject to the Act has been guilty of an offence, and under r. 28(3) 
charge-sheet may cantain -one charge or several charges. Rule 30 deals: ite 
the contents of a charge. Under-r. 31, the charge-sheet shall be signed by the 
commanding offcer of the accused and shall contain the place and date of 
such signature. Rule 87 of s. 2, in Chap. V of the Army Rules, deals with the 
convening of General and District Courta-martial. Under r. 41,-on the Court 
assembling, the order convening the Court shall be laid before it together with 
the charge-sheet and the summary of evidence or a true copy thereof Rule 
106 and subsequent rules of s. 3 deal with the procedure before Summary 
Oourts-martial, and r. 151 and other rules of s. 5 deal with the convening and 
procedure of Summary General Courts-Martial. It is, therefore, clear that 
the Army Act provides for the investigation of a charge against a military 
oficer governed by the Army Act-and also provides for the framing of a 
charge. The lability to be tried by a Court-martial, therefore, arises only 
after a preliminary investigation and the framing of a charge. We are, there- 
fore, of the opinion that under a. 69 of the Army- Act, though a person subject 
to the Act may be deemed to be guilty of an offence against the Act, he shall 
only be liable to be tried by a Court-martial if charged therewith under s. 69. 
The jurisdiction of the Court-martial would, in our opinion, only arise if the 
offender is charged with an offence of which he is deemed to be guilty under 
s. 69. In this case it is not contended on behalf of accused No. 1 that there 
has bean any charge investigated or framed under s. 69 of the Army Act against 
him. If that be so, neither s. 125 nor s. 126 of the Army Act would have anv 
application. 


But Mr. Purshottam relied further on rules framed under s. 549(1) of the 
Code of Criminal Procedure. That section empowers the Central Government 
to make rules consistent with the Code and the Army Act and the other Acts 
mentioned therein, providing for the trial ‘of persons subject to military, naval 
or air force law by a Court to which the Code of Criminal Procedure applies 
or by a Court-martial; and it also provides that when any person is brdught 
before a Magistrate and charged with an offence for which he is liable to be 
tried either by a Court to which the Code of Criminal Procedure applies or by a 
Oourt-martial, such Magistrate shall have regard to such rules and shall in 
proper cases deliver him, together with a statement of the offence of which 
he is accused, to the commanding officer of the regiment, corps, ete. to which 
he belongs, for the purpose of being tried by Court-martial- It has to be 
noted that for the applicability of this section it is necessary that both the 

ordinary criminal Court as well as the Court-martial should have jurisdiction. 
Rule 3 of the Rules framed under s. 549(1) of the Criminal Procedure Code 
runs as follows :— 


“Where 'a person subject to military, naval or Air Force law is brought before a 
Magistrate and charged with an offence for which he is liable to be tried by a court- 
martial, such Magistrate shall not proceed to try such person or to issue orders for his 
casa to be referred to a Bench, or to inquire with a view to his commitment for trial 
by the Court of Sessions or the High Court for any offence triable by such Court, unless 

(a) he is of opinion, for reasons to be recorded, that he should so proceed without 
being moved thereto by competent military, naval or Air Force authority, or 

(b) he is moved thereto by such authority.” 

Under r. 4, before proceeding under cL (a) of r. 8 the Magistrate shall give 
written notice to the ‘commanding officer of the accused and until the expiry 
of a period of seven days from the date of the service of such notice he shall 
not do certain things which are specified in als. (a), (b) and (c) of that rule. 
Rule 2(4) defines a ‘‘Commanding Officer” and r. 2(#) defines a ‘‘competent 
military authority”. Now, this rule again does net support Mr. Purahottam's 
contention, because before accused No. 1 is liable to be tried by a Court-martial 
under r. 3 he must be charged with an offence; and, as I have already stated, 
it ig nobody’s ease that a charge under s. 69 of the Army Act was either in- 
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vestigated into or framed ugainst accused No. 1. Secondly, in our opinion, 
this rule will also not apply to the Court of the Special Judge set up under 
the Criminal Law Amendment Act, because both s. 649 and rr. 3 and 4 refer 
to what is to be done by a Magistrate. Mr. Purshottam in this connection 
relied upon s. 3(32) of the General Clauses Act, 1897, which states that a 
Magistrate shall include every exercising all or any of the powers of 
a Magistrate under the Code of Rriminsi Procede Procedure for the time being in force; 
and Mr. Purshottam’s contention is that a Special Judge under the 

Law Amendment Act, 1962, is a Magistrate for the purposes of the rules framed 
ander s. 649 of the Code of Criminal Procedure. We are not prepared to 
accept this argument. It is no doubt true that a ee Judge will normally 
tollow the procedure laid down im the Code of Criminal Procedure, but that 
does not mean that he is a parson ‘exercising all or any of the powers of a 
Magistrate under the Code of Crimmal Procedure. Under s. 6(2) of ihe 
Criminal Law Amendment Act, a person shall not be qualified for appoint- 
ment as a Special Judge under that Act unless he is, or has been, a Sessions 
Judge or an Additional Sessions Judge or an Assistant Sessions Judge under 
‘the Code of Criminal Procedure, 1898. Under s. 8(4) a Special Judge may 
take cognizance of offences without the accused being committed to him for 
trial, and in trying the accused persons, shall follow the procedure prescribed 
by the Code of Criminal Procedure, 1898, for the trial of warrant cases by 
Magistrates. Under subs. (3) of that section, save as provided in sub-s. (1) 
or sub-s. (2), the provisions of the Code of Criminal Procedure, 1898, shall, 
so far as they are not inconsistent with the Act, apply to the proceedings 
before a Special Judge; and for the purposes of the said provisions, the Court 
of the Special Judge shall be deemed to be a Court of Session trying cases 
without a jury or without the aid of assessors. It is clear, therefore, that the 
Court of a Special Judge under the Criminal Law Amendment Act is on a 
par with the Court of a Sessions Judge trying cases without a jury or without 
the aid of assessors. It cannot, therefore, be said that the rules framed under 
s. 549 of the Code of Criminal Procedure would have to be followed by the 
Court of a Special Judge. 

In this connection Mr. Purshottam drew our attention to the observations 
of the Supreme Court in H. N. Bishbud and Inder Swigh v. The State of 
Delhi! in which their Lordships of the Supreme Court refer to a Special 
Judge as one ‘‘who for purposes of procedure at the trial is virtually in the 
` position of a Magistrate trying a warrant case.’’ It does not mean, however, 
that their Lordships meant to lay down that the Court of a Special Judge 
under the Criminal Law Amendment Act was the Court of a Magistrate. Then 
Mr. Purshottam invited our attention to a ruling in Hmperer v., D’Sena*, in 
which Mr. Justice Wadia and Mr. Justice Sen were considering the effect of 
rr. 1 and 2 corresponding to the present rr. 3 and 4 framed under s. 549(1) of 
the Criminal Procedure Code. fn that that case, the trying Presidency Magistrate 

the accused on the ground that the Court had no jurisdiction to 
try the accused, who was subject to military law, as the prosecution had not 
producéd the permission of the military authorities. The Government came in 
revision against this order and the contention was that the order of the eles 
dency Magistrate was erroneous by virtue of r. 1(@) of the then existing rules 
framed under s. 549. This Court held that as the Magistrate had refused to 
try the accused when he found that he was not moved by the military autho- 
rities, he was not bound to record reasons for his opinion under r. 1(a) ob 
viously because the Magistrate was under no obligation to record reasons for 
not being of the opinion that he should proceed with the trial. It is only 
when he is of the opinion that he should proceed with the trial that he has to 
record reasons. That case, therefore, cannot have any application to the facts 
of the present case. Then Mr. Purshottam referred us to a decision of this 
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Court in State v. Arjunan Sagdevan Noskar'. That case also cannot have any 
application, because the accused there was, in the first place, being tried by 

a Court-martial but subsequently the Oourt-martial was dissolved and the 
military authority handed him over to the police for having the accused tried 
by the ordinary criminal Court. The only question that was canvassed before 
the Court in that case was that the military authorities having already decided 
that the accused should be tried by a Court-martial and that Court having been 
dissolved subsequently, whether they could exercise the power of decision under 
s. 125 of the Army Act over again and hand over the accused to the police for 
trial by ordinary criminal Court, and it was held that they could do so. That 
decision, therefore, cannot have Ao application to the facts of the present case. 

Then strong reliance was on a decision of Mr. Justice Govinda Menon, 
ie cea ee a E In that case it was held that the language 
of s. 549 of the Code and r. 105 of the Criminal Rules of Practice was clear 
and mandatory. When a person subject to the military law is brought before 
a Magistrate charged with an offence for which he is triable under the Army 
Act, the Magistrate is bound to follow the procedure prescribed by those provi- | 
sions. This would be so even if the prescribed military authority under s. 69 
of the Army Act had come to the decision that the proceeding should be insti- 
tuted in an ordinary criminal Court. It was further held that: 

“where the Court fails in tts duty to give notice to the Commanding Officer of the 

aocused, the proceedings before the Magistrate relating to the recording of evidence, etc, 
would be illegal and without jurisdiction; and acquiescence on the part of the accused 
in an irregular or ilegal proceeding would not regularise or legalise the proceedings. 
A charge so framed would be without jurisdiction and has to be quashed.” 
It has to be noted that the matter had come before Mr. Justice Govinda Menon 
for quashing the proceedings which resulted in the framing of a charge, and it 
was the Court of a Magistrate in that case that had disregarded the provisions 
of the relevant rule framed under s. 549 of the Code of Crimimal Procedure: 
As we have already pointed out, it would not be necessary for the Court. of a 
Special Judge under the Criminal Law Amendment Act to have regard to ‘rules 
framed under’s. 549 of the Criminal Procedure Code because the Court of a 
Special Judge is not a Court of a Magistrate. It may be also mentioned that 
the question whether the jurisdiction of a Court-martial arises under s. 69 of 
the Army Act without the military officer being charged with the offence under 
s. 69 was not canvassed in that case. Mr, Purshottam also fairly pointed out 
to us the case of Blythe v. The Keng?, in which it was held that the provisions 
of s. 549 of the Criminal Procedure Code would have no application to trials 
before Special Tribunals constituted under the West Bengal Criminal Law 
Amendment Act. The Calcutta High Court held in that case that Special Tri- 
bunals under the West Bengal Crimmal Law Amendment Act were not Magis- 
trates, but they were in law Courts of Session; and that waa because of the 
provision in s. 5(2) of the West Bengal Criminal Law Amendment Act, which 
lays down that for the purposes of the provisions of the Code of Oriminal Pro- 
cedure, the Special Tribunal shall be deemed to be a Court of Session, trying 
cases without a jury, and that being so, s. 549 would have no application to a 
person who would be brought before a Special Tribunal and charged with an 
offence for which he is liable to be tried either by a Court to which the Crimi- 
nal Procedure Code applies or by a Court-martial. As the provisions of the 
Criminal Law Amendment Act, 1952, seem to be in pari mæeria with the pro- 
visions of the West Bengal Oriminal Law Amendment Act, in our opinion, this 
case clearly goes agaist the contention urged by Mr. Purshottam. 

In our opinion, therefore, the trial of accused No. 1 by the Special Judge 
was not in any manner Incompetent and agamst the provisions of the Arnv 
Act or the rules framed thereunder as also the rales framed “a a. 549 of 

Confirmation Caw No. 18 of 1955 (U je 
1955 itAppent No, 0 eo eae ee. 2 1044] 2M. L. J. 44. 
Gokhale JJ., on July 77 8 [IM9] A. T. R, Cal, 64}. 
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the Code of Criminal Procedure. We may also mention that this point should 
have been taken on behalf of-accused No. 1 in the trial Court. In this con- 
nection Mr. Purshottam referred us to the statement of accused No. 1 under’ 
s. 842 of the Criminal Procedure Code, in which he had challenged the legality 
of the sanction accorded to his p tion on the ground that he came under 
the Army Act and any trial beyond the Army Act must be sanctioned only by 
the President. In our opimion, that objection related to the validity of the 
sanction accorded’ to his prosecution and had no reference to the competence 
of the Special Judge to try the accused on the ground that the provisions of 
s. 125 and s. 126 of the Army Act and of the rules framed under 8. 549 of the 
Orminal Procedure Code were not complied with. Assuming that Mr. Pur- 
shottam’s contention has any substance, if the point had been raised in the 
trial Court, the Court would have considered it and acted m accordance with 
the rules framed under the Code of Criminal Procedure if it had found it 
necessary to do so. Mr. Amm on behalf of the State wanted to rely on cer- 
tain papers which, he said, would have elarified the attitude of the military 
authorities m this case. It is worth noting that in the Madras case decided 

.by Mr. Justice Govinda Menon affidavits were filed which were considered by 
` the Court. In this case, we were referred to certain parts of the evidence of 
Brig. Wilson and ỌoL Sindhi and also of Mr. Jog, in which there is some 
reference to a Court of Inquiry. Brig. Wilson in his evidence clearly stated 
that he did not hold any departmental enquiry against anybody and he did not 
know whether any Court of Inquiry-functioned or gave any findings im this 
ease. He did not make any inquiry in that connection. Aceording to Col 
Smdhi, a Court of Inquiry was convened in respect of this matter but it was 
adjourned sine die as the same matter was entrusted for investigation to the 
police and he stated that the decision was taken by the higher military autho- 
rities. According to the evidence of Jog, he gave oral mstructions to the army 
officers not to hold any inquiry regarding this offence as he was investigating 
the same, and it would appear that the instructions he gave were to Col. Naidu 
who was the Station Commandant then. This witness could not say whether 
the army officers held or did not hold any inquiry in the matter. In our opi- 
nion, the evidence on the record is not sufficient to hold that there was any 
investigation into the offence by the military authorities and any charge-sheet 
was framed against the accused. This case has been argued at great 1 and 
it is significant that no affidavit has been filed on behalf of accused No. 1 in 
support of the argument under the provisions of the Army Act. l 

[The rest of the judgment is not material to the report.] 


[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Kotval. 


ABDUL FAIYAZ v. THEBE PRESIDENT AND MEMBERS OF THE 
BOARD OF REVENUE.” 

Central Provinces and Berar Revocation of Land Revenue Exemptions Act (XXXVII of 
1948), Seca. 3(5), 3(1), 4(2), 2—Berar Land Revenue Code, 1928, Seca. 
2(2), 190, 41(1), 47—Madhya Pradesh Abolition of Proprietary Rights Act (I of 
1951), Secs. 67, 68-— Whether under 's. 3(5) of Act XXXVI of 1948 land granted by 
Gomermmners as, Iam Or Tage becomecenanenirod (land Joon Ones of Conana ents 
force of Act—Construction. 

Section 3(5) af the Central Provinces and Berar Revocation of Land Revenue 
Exemptions Act, 1948, does not mean that fram the date on which the Act came 
into force all land granted by Government as Inams or Jagir ceased to be allenated 
land in the most general bense of the term and became umalienated land. Even 
subsequent to the coming into force of the Act the grantee continued to have all 
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other rights to those lands which were conveyed to him under the grant, as for 
example, rights to trees referred to in s. 47 of the Berar Land Revenue Code, 1928. 


Tue facts appear in the Judgment. 


H. Y. Shareef, for the petitioners. 
W. K. Sheorey, for respondent No. 2. i 


MUDHOLKAR J. This is a petition under art. 226 of the Constitution for 
quashing the order of the Board of Revenue passed in a case arising under the 
Berar Land Revenue Code. The relevant facts are briefly these -— 

In the year 1868, the Government of India confirmed and continued the grant 
of 22 bigkas of land, then assessed at Rs. 14 situate in mouza Sirala, talug 
and district Amravati, in favour of one Nujjumoddin son of Bodroddim for 
performing the services of Kazi and Khatib. An Inam Certificate was accord- 
ingly issued in his favour. In column 19 of the Certificate it is stated ‘‘For the 
service of Garee and Katib’’ and in column 21 ‘‘To be continued as heretofore 
and so long as Government shall see no cause for resumption on ground of mis- 
appropriation’’. In the last column dealing with the amount of quit-rent and 
the cess payable to Government the entry is ‘‘None’’. Thus the Inam. is for 
vendering services and is hereditary, but liable to resumption. It was also at 
the time of the grant made rent-free ie. not liable to pay any assessment to 
Government. 

Respondent No. 2 is admittedly the present certificate-holder and is a person 
claiming through the original certificate-holder of the Inam. According to the 
petitioners he has not been rendermeg service either personally or through his 
deputy as required by the terms of the grant, but that on the other hand he is 
misappropriating the income realized by him from the land covered by the 
grant. The petitioners, representing the muslims of Strala, therefore, made an 
application to the Deputy Commissioner under s. 190 of the Berar Land Revenue 
Code of 1928, for forfeiture of the grant. The Deputy Commissioner after 
hearing both the parties allowed the application. Against the order of the 
Deputy Commissioner respondent No. 2 preferred an appeal before the* Board 
of Revenue. That appeal was accepted on the ground that s. 190 of the Berar 
Land Revenue Code stands repealed by sa. 67 and 68 of the Madhya Pradesh 
Abolition of Proprietary Rights Act, 1950 (I of 1951), and the order of the 
Deputy Commissioner was consequently set aside. 

The petitioners challenge the correctness of the decision and now want us to 
quash the order of the Board of Revenue. 

It is contended on behalf of the petitioners that ss. 67 and 68 of the Abolition 
of Proprietary Rights Act do not affect the provisions of s. 190 of the Berar 
Land Revenue Code and further that the land in question had ceased to be 
alienated land even prior to the coming into force of the Abolition of Proprietary 
Rights Act and, therefore, remained unaffected by the provisions of that Act. 

Sub-gection (1) of s. 190 of the Berar Land Revenue Code reads thus :— 

“Tf allenated land has been granted om condition that the holder shall render cer- 
tain services or ineur expenditure for the benefit of the commumity or any sectlon there- 
of, and the holder fails to render such services or to incur such expenditure to the satis- 
faction of the Deputy Commissioner, or, if the holder transfers the land in such a man- 
ner that, in the opinion of the Deputy Commissioner, the purpose of the grant is likely 
to be defeated, the Deputy Commissioner may declare such land to be forfetted.” 
Sub-section (2) says that land forfeited under this section shall vest m the 
State free of all encumbrances and shall be regranted on the original conditions 
in accordance with rules made under the law. We need not refer to sub-s. (3) 
as it is not relevant. 

The argument of the learned counsel for the petitioners is that respondent 
No. 2 being a successor of the origmal certificate-holder, must be deemed to be 
a grantee of the land from Government, and that since he is an alienee or a 
grantee and since the land was alienated in favour of a predecessor-in-title sub- 
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ject to certain stipulations, that alienation is liable to be forfeited for: failure 
to carry on those stipulations. Now, the term ‘‘alienated land’’ has been defined 
thus in sub-s. (2) of s. 2 of the Berar Land Revenue Code:— _ 

“ ‘sHenated land’ means land in respect of which the Crown has assigned in whole or 
in part its right to recetve land revenue equal in amount to the fair assessment, and the 
person to whom such assignment is made is called the ‘superior holder’.” 

Thus, the land in question would undoubtedly fall within the definition. The 
question of liability of land to pay land revenye is dealt with by s. 49(1) of the 
Code which reads— 

“All land, to whatever purpose applied and wherever situate, is liable to the pay- 
ment of revenue to the Crown, except such land as has been wholly exempted from such 
Hability by special grant of, or contract with the Crown, or under the provisions of 
any law or rule for the time being In force.” 

This provision was amended by the Central Provinces and Berar Revocation 
of Land Revenue Exemptions Act, 1948 (Act XXXVII of 1948). Sub-section 
(2) of s, 4 of that Act provides that the words 

“except such land as has been wholly exempted from such liability by special grant 
of or contract with the Crown or under the provisions of any law or rule for the time 
being in force” 
occurring in sub-s. (1) of s. 49 of the Code shall be omitted. The result of this 
amendment is that all lands in Berar have been rendered liable to pay land 
revenue, This liability as provided by sub-s. o3 of s. 3 arose from the agri- 
cultural year 1948-49. Sub-section (5) of s. 3 of the Act further provides :— 

“The expression ‘alienated land’ as used in the Berar Land Revenue Code, 1928, and 
in any other law or rule for the time being in force In which it has been used in the 
same sense shall, from the commencement of this Act, mean the land which immediately 
before such commencement was alienated land and notwithstanding the revocation of 
the assignment in respect of land revenue payable for such land, the provisions of section 
390 of the said Code shall continue to apply to such land in so far as forfeiture of the land 
for failure to observe any of the conditions of the grant by the bolder thereof is con- 
cerned.” 

Now, the effect of amendment of s. 49(1) is to place alienated land as defined 
in the Berar Land Revenue Code on the same footing as unalienated land in the 
matter of payment of land revenue. In view of the definition of ‘‘alienated 
land’’ contained in the Berar Land Revenue Code s. 190 would no longer have 
been available for taking action against a person who was alience or grantee 
for failure to observe the stipulated condition, to which he was subject under 
the terms of the grant In order to obviate such a result, subs. (5) of a 3 
was added and it specifically provides that despite the revocation of the exemp- 
tion from payment of land revenue, the provisions of s. 190 shall still apply 
to the grant. 

According to the learned counsel for the petitioner, after the revocation of 
exemption from land revenue, lands like those with which we are concerned in 
this petition ceased to be alienated lands and immediately became un- 
alienated lands. In support of this argument ‘the learned counsel 
particularly relies on the words ‘‘was alienated’’ ocurring in subs. (5) 
of s. 8. His contention is that since the past tense is. used, the inten- 
tion of the Legislature was to treat lands of this kind as unalienated land as 
and from the date on which the exemption from payment of land revenue was 
revoked. In our opinion, there is no justification for this contention. Section 2 
of the Act says that expressions used in the Act shall, unless there is anything 
repugnant in the subject or context, have the meanings assigned to them in the 
Berar Land Revenue Code. Therefore, while reading sub-s. (5) of s. 3, for the 
words ‘‘alienated land’’, we have to read the definition contained in sub-s. (2) 
of a. 2 of the Code. If we read this provision in that way, it will be clear that 
the past tense was used in connection with land defined as ‘‘alienated land’’ in 
sub-s. (2) of s, 2 of the Code, and not ‘‘alienated Jand’’ in its most general sense 
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Le. land in respect of which all the rights have been transferred by Government 
or the grantor. In other words, this provision does not mean that from the date 
on which the Act came into force all land granted by Government as Inams or 
Jagir ceased to be alienated land in the most general sense of the term and 
became unalienated land. Thus, even subsequent to the coming into force of 
the Act the grantee continued to have all other rights to those lands which were 
conveyed to him under the grant, as for example, rights to trees referred to in 
8. 47 of the Code. Since that is the position, it would follow that the land was 
still alienated Jand when the Abolition of Proprietary Rights Act came into 
force. On the date of vesting specified in that Act all such land vested in the 
State and those who were proprietors of such land ceased to be proprietors as 
from that date, the new proprietor being the State itself. 

As a result of this provision, quite apart from the provisions of ss. 67 and 68 
of the Abolition of Proprietary Rights Act, the mam lands in this village 
became unalienated lands. Since they became unalienated lands, s. 190 of the 
Berar Land Revenue Code, which specifically applies to alienated lands, ceased 
to apply. In fact, as a consequence of the coming into force of the Abolition 
of Proprietary Rights Act this provision has become obsolete, and probably 
that is the reason why it has not been introduced in the new Madhya Pradesh 
Land Revenue Code which came into force on October 1, 1955. However, all 
that we have stated here should not be construed to mean that as a consequence 
of the coming into force of the Abolition of Proprietary Rights Act, and in 
particular of the provisions of e. 3 of Act XXXVII of 1948 and ss. 67 and 68 
of the Abolition of Proprietary Rights Act, all the terms and conditions of the 
original grant ceased to have any force. We would, however, not express any 
opinion on this question, as in the view we take it does not fall for consideration. 
The proper remedy, if any, for the petitioners would be either by a civil suit 
or an action under some other provision of law, but certainly not under s. 190 of 
the Berar Land Revenne Code. 

For these reasons we dismiss the petition with costs. ;" 

Peitivon dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Kotval. 


PROVINCIAL TRANSPORT SERVICE CO., NAGPUR 
v. 


N. H. MAJUMDAR.* 


Central Provinces and Berar Industrial Disputes Settlement Act (XXIII of 1947), Sec. 
16(5)—-Labour Commissioner arriving at certain conclusions of fact—Whether open 
to State Industrial Court sitting in revision to reverse such conclusions of fact— 
Power of revision whether can be exercised by Court if evidence ignored or decision 
perversely given by Labour Commissioner. 

Where the Labour Commissioner has considered all the evidence and has come 
to a conclusion which does not appear to be unreasonable, though it may be one 
with which the State Industrial Court sitting in revision under s. 16(5) of the 
Central Provinces and Berar Industrial Disputes Settlement Act, 1947, may not 
agree, tt would not be open to that Court to set aside that conclusion and substitute 
it by its own. The Court can exercise its revisional power if any evidence has been 
ignored or if a decision has been given perversely by the Labour Commissioner. 

Poanamma v. Arumogan’ and Rajeshwar v. Dashrath’, referred to. 


Tre facts appear in the judgment. 


E. J. Mohanr, for the applicant. 

C. S. Dharmadhikari, for respondent No. 2. 

“Decided, September 2, 1957. Special Civil 1 [1905TA C. $88. 390, 
Application No. 144 of 1957. 2 [1043][Nag. 176, T.B. 

L. 8.14. 
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MoupHouKas J. This is a petition under arts. 226 and 227 of the Constitu- 
tion for quashing and getting aside the order of the State Industrial Court 
passed in revision setting aside the order of the Assistant Labour Commissioner. 

The relevant facts are briefly as follows: Respondent No. 2 was in the em- 
ployment of the petitioner from February 7, 1952. He was challaned by the 
police for an offence under s. 804A of the Indian Penal Code alleged to have 
been committed by him on February 9, 1958. He was found guilty of the 
offence and was sentenced to undergo rigorous imprisonment for a period of 
six.months, In appeal, the conviction of respondent No. 2 was maintained but 
the sentence was reduced to a fine of Ra. 150 or in default to rigorous imprison- 
ment for a period of three months, Thereafter, the petitioner terminated the 
services of respondent No. 2 by giving him one month’s salary in lieu of notice. 
This was on May 9, 1955. Respondent No. 2 received the salary but he moved 
the Assistant Labour Commissioner under s. 16 of the Central Provinces and 
Berar Industrial Disputes Settlement Act, 1947, for his reinstatement. The 
Assistant Labour Commissioner dismissed the application. Thereupon he pre- 
ferred an application for revision before the State Industrial Court which 
granted it and directed the petitioner to reinstate respondent No. 2. 

It was contended on behalf of respondent No. 2 before the Assistant Labour 
Commissioner that the action taken against him by the petitioner did not 
amount to a mere termination of his services by giving him a notice but to a 
dismissal on the ground that he was taking a leading part in the Trade Union 
activities, It was also contended on his behalf that the fault, i.e. the rash and 
negligent driving, committed by him, was condoned by the petitioner. On all 
these points the Assistant Labour Commissioner, after considering all the mate- 
rial adduced before him, came to certain conclusions of fact adverse to res- 
pondent No. 2. The State Industrial Court, however, has reversed those con- 
clusions. The question which we must first consider, therefore, is whether it is 
open to the State Industrial Court sitting in revision to reverse the conclusions 
of. fact arrived at by the Assistant Labour Commissioner. 

The provision which confers revisional powers on the State Industrial Court 
is #. 16(5) of the C.P. and Berar Industrial Disputes Settlement Act. That 
section and the proviso thereto read as follows: 

“An application for revision made within the prescribed time, but no appeal, shall 
He to the State Industrial Court against the decision of the Labour Commisstoner, but 
no order passed by him shall be calied in question in any civil or criminal court or made 
a subject of an Industrial dispute: 

Provided that the State Government may by notification direct that an order 
passed by the Labour Commissioner in any class of industrial dispute referred to In 
sub-section (1) shall be final.” 

It may be mentioned that no notification has been made by the State Govern- 
ment declaring the order of the Labour Commissioner passed in cases of this 
kind final. It will be clear from this provision that the Legislature did not in- 
tend to confer wide powers, such as those tnat a Court of Appeal has, upon the 
State Industrial Court but deliberately limited those powers to the exercise of 
a revisional jurisdiction. An appeal has been stated by Lord Davey in Pon- 
namma v. Arumogam' to be a proceeding in which the question is whether the 
order of the Court from which the appeal is brought was right on the mate- 
Tialg which that Court had before it. From this it would follow that an appel- 
late Court has the power to go not only into the questions of law but has also 
the power to go into the questions of fact. Such power would further enable 
the appellate Court to review or re-assess the entire evidence and come to its 
own conclusions. The Legislature by saying that no appeal shall lie to the 
State Industrial Court clearly indicated that it did not want to confer powers 
of such wide amplitude upon the State Industrial Court. There is no further 
indication as to what were the precise limita of the powers which could be exer- 
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cised by the State Industrial Court in revision. We have, therefore, to go upon 
the general principle. 

In Ballentine’s Law Dictionary it is stated that the word ‘revision’ in local 
assessment proceedings refers to the fact that the board may be called upon 
to review that which has been done, and to make the proceedings conform to 
the law. In Rajeshwar v. Dashkrath', a Full Bench of the Nagpur High Court 
had to consider the question whether the High Court can enter into questions 
either of law or of fact, such as limitation, or whether a transaction is a loan 
or a deposit, in a Small Cause Court revision, and if so, when and to what ex- 
tent. The learned Judges came to the conclusion that under s. 25 of the Pro- 
vincial Small Cause Courts Act there should be no interference in revision by 
the High Court with the judgment of a Small Cause Court on a question either 
of fact or of law even though the decision may appear to be erroneous, unless 
the conclusion of the Small Cause Court is one which no Judge acting judicially 
could reasonably reach. 

Section 25 of the Provincial Small Cause Courts Act reads as follows: 


“The High Court, for the purpose of satisfying itself that a decree or order made 

in any case decided by a Court of Small Causes was according to law, may call for the 
case and pass such order with respect thereto as tt thinks fit” 
No doubt, the precise powers of the High Court in the matters arising out of 
Small Cause Court cases have been set out in s. 25 of the Provincial Small Cause 
Courts Act, but those of the State Industrial Court have not been set out in 
s. 16 of the C.P. and Berar Industrial Disputes Settlement Act, nor in any 
other provision thereof. Even so, we think that the general concept that, the 
revisional power is only limited to satisfying the revisional authority of the 
legality or the correctness of the order passed by the subordinate tribunal 
should apply to a case where the statute does not expressly set out the ambit 
of the revisional powers It may not be necessary to circumscribe those powers 
to the same extent as has been done by the Nagpur High Court with regard 
to the powers of the High Court under s. 25 of the Provincial Small Cayse 
Courts Act. All the same we will have to place some limit on those powers. 
It would, therefore, be reasonable to hold that the Legislature did not intend to 
confer greater powers on the revisional Court than to satisfy itself about the 
legality or the correctness of an order of the subordinate tribunal. Upon this 
view, it would not be open to the State Industrial Court to re-assees the evi- 
dence and to come to its own conclusion upon it. If any evidence has been 
ignored or if a decision has been given perversely by the Labour Commissioner, 
the matter would stand on a different footing. But where the Labour Com- 
missioner has considered all the evidence and has come to a conclusion which 
does not appear to be unreasonable, thongh it may be one with which the re- 
visional authority may not agree, it would not be open to that authority to set 
aside that conclusion and substitute it by its own. 

Apart from that, we are satisfied that the conclusions of the State Industrial 
Court that the action taken by the management agrinst respondent No. 2 was 
vindictive and that it amounted to a dismissal are not borne out by the mate- 
rial on record. While dealing with this matter, the Court observed thus in 
para. 6 of its order: 

“It appears to me that the management subsequently became inimical on account 
of his taking active part in the disputes between the management and the Union or 
members thereof and they took advantage of the fact of conviction of the applicant in 
a criminal case to get rid of him after a lapse of 8 months after the decision of the 
case by the Additional Sessions Judge and nearly 14 years after the case had been deci- 
ded by the original Court, the Court of Magistrate Ist Class, Warora. The action on the 
part of the management does not appear to me bona fide.” 

There is no evidence on record to show that respondent No. 2 was 
an active part in Trade Union activities, apart from his bare statement in 
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evidence that he reaffirmed: all that he had stated in the application to the 
Assistant Labour Commissioner. The conclusion of the State Industrial Court 
to the effect that there was condonation of the lapse on the part of respondent 
No. 2 by the petitioner is also without any basis. With regard to this the 
Court has observed thus in para. 5 of its order: 

“The only real charge against the applicant was about his negligently driving the 
bus on 9-2-53, but even for this charge, the applicant was punished by stopping him 
from running on the line for 3 months and 21 days as would appear from his explana- 
tion and the allegations In the applications which have been confirmed by him in his 
evidence on cath.” 

There is no evidence to show that respondent No. 2 was punished in any way. 
On the other hand, though respondent No 2 was not allowed to run the bus 
on the line for over 8 months for reasons of public safety, he was actually 
paid his entire salary for that period. The State Industrial Court has further 
obeerved in the same paragraph: 

= "Even assuming that they had not punished him, it is clear that in spite of the 
knowledge that the applicant had been convicted and fined, they contemplated taking 
no action against him and they had thus condoned the misconduct of rash and negligent 
driving.” 

There is no basis for this conclusion either. No doubt, there was some delay 
in taking action against respondent No, 2 but that was occasioned by the fact 
that the management of the petitioner did not have a copy of the appellate 
judgment in which the sentence passed on respondent No. 2 was reduced. 
It had actually asked respondent No. 2 to produce the copy and the delay in 
its production was caused by respondent No. 2 himself. It was, therefore, clear 
that there was no condonation either. 


In these circumstances, we allow the petition, quash the order of the State 
Industrial Court and restore that of the Assistant Labour Commissioner. 
Costs in this Court will be borne by respondent No. 2. 


Petition allowed. 


[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Kotval. 


CORPORATION OF THB CITY OF NAGPUR v. N. H. MUJUMDAR.® 


Central Provinces and Berar Industrial Disputes Settlement Act (XXII of 1948), Secs. 
$9, 2(14)—City of Nagpur Corporation Act (II of 1950), Sec. 59(2)—Whether In- 
dustrial Court when matter referred to i for arbitration has power to ascertain 
whether in fact any dispute existed between employer and emplovees—Satisfaction 
of Government contemplated by s. 39 whether can be examined by Court—Activi- 
ties of local authority whether industrial activities or not how to be derided— 
“Employees” whether include persons superannuated or have-ceased to serve for 
any reason other than dismissal, discharge or removal—Applicability of Act to em- 

, ployee engaged in manual or clerical work in industry. 

Section 39 of the Central -Provinces and Berar Industrial Disputes Settlement Act, 
1947, contemplates existence of an industrial dispute. As a condition for coming 
to the conclusion that there is an industrial dispute, the Government must, in the 
first place, have sufficient knowledge that there is a dispute of some nature between 

_ the employer and the employee. 


tDeoided, September 11, 1957, Special Civil Application No, 211 of 1857, 
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Newspapers Ltd. v. State Industrial Tribuna! and State of Madras v. C. P. Sarathy, 
referred to. 

The satisfaction of the Government contemplated by s. 39 of the Act is neces- 
sarily subjective and is not a matter which can be examined by the Court. 

The question whether any perticular activities of a locel authority are industrial 
activities or not can only be decided after bearing in mind the definition of the 
term ‘industry’ contained In s. 2(14) of the Central Provinces and Berar Industrial 
Disputes Settlement Act, 1947, and examining the ‘activities of these as well as of 
other departments in the light of that definition as well as of the test laid down in 
Hospital Maxdoor Sabha v. State’. 

Whether a particular employee is engaged in manual or clerical work in an indus- 
try must neceasarily be determined before he can be held entitled to any rellef 
under the Act 

D. N. Baner v. P. R. Mukherjee‘, Baroda Borough Municipality v. Its Workmen', 
National Association of Local Government Officers v. Botton Corporation’, Federated 
Municipal and Shire Council Employees’ Union of Australa v. Melbourne Corpora- 
tion’, and Federated State School Teachers’ Association of Australia v. State 
of Victoria’, referred to. 

Where a reference to the State Industrial Court, made under s. 39 of the Central 
Provinces and Berar Industrial Disputes Settlement Act, 1947, deals with “employees” 
of a Corporation, it does not include persons who have ceased to be employees 
having been superannuated or having ceased to serve the Corporation for any 
reason other than dismissal, discharge or removal 


Tre facts appear in the Judgment. 


M. N. Phadke, for the petitioner. 
8S. W. Dhabe, for respondent No. 2. 
N. L. Abhyankar, Additional Government Pleader, for respondent No. 3. 


MUDHOLKAR J. This is a petition under art. 226 of the Constitution for 
the issue of a writ of certiorari for quashing the award made by the Stgte 
Industrial Court at Nagpur on June 8, 1957, and for issue of such orders and 
directions to respondents Nos. 2 and 8 prohibiting them from taking steps for 
implementing that award. 

The relevant facts are these: The petitioner is the Corporation of the City of 
Nagpur. The Government of the former State of Madhya Pradesh by a notifi- 
eation published on October 8, 1956, referred twenty-one demands of the em- 
ployees of the Corporation for arbitration to the State Industrial Court under 
g. 39 of the Central Provinces and Berar Industrial Disputes Settlement Act, 
1947. A preliminary objection as to the jurisdiction of the State Industrial 
Court to entertain the reference was raised by the Corporation. The State In- 
dustrial Court ruled that this objection would be decided after recording evi- 
dence. <A further objection was raised by the Corporation thereafter that the 
evidence should be taken only with reference to the question of jurisdiction 
and that the evidence on other matters should be taken only after the State 
Industrial Court came to the conclusion that it had jurisdiction to adjudicate 
upon the reference. This objection was also overruled by the State Industrial 
Court. It then proceeded to record such evidence as was tendered by the par- 
ties and even y made the award which is challenged before us. The State 
Industrial Court directed the Corporation to implement the award within two 
months of the publication of the award by the State Government. After the 
petition was admitted by us, the Corporation made an application for staying 
the implementation of the award. Upon that application we made the follow- 
ing order after hearing respondent No. 2, the Labour Officer, Nagpur, who re- 
presents the employees of the Corporation: 

1 [1957] 4. I. R. 8.C. 532. 5 [1957] B. 0. R. 88. 

2 e §. O. R. 384, 847, 6 pea à. O. 166, 
1958) Bom. 852, s.o. 58 Bom. L. R. 169. 7 26 
4 [1953] 8. O. R. 302. 8 
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“Stay granted subject to the condition that the Corporation shall implement their 
resolutions approving the recommendation of the Pay Committee within a week and 
complete the payment within fifteen days.” 

The first point which was urged before us by Shri Phadke, who appears for 
the Corporation, is that there is nothing to show that the Government had before 
it any material from which it could be inferred that there was any dispute at 
all between the Corporation on the one hand and its employees on the other. 
It was said that s. 39 of the Act requires that there must, in the first place, 
be a dispute, and, in the second place, there must be the satisfaction of the 
Government that any of the serious consequences contemplated by s. 39 would 
ensue unless that dispute is referred to an arbitration. Section 39 of the Act 
reads thus: 

“Notwithstandmg anything hereinbefore contained the Provincial Government may, 
at any time, refer any industrial dispute to the arbitration of the Provincial Industrial 
Court, if it is satisfied that— 

(i) serious disorder or a breach of the public peace is likely to be caused; or 

(H) serious or prolonged hardship to a large section of the community is likely to 
be caused; or 

(H) the Industry concerned is likely to be seriously affected and employment cur- 
tailed by reason of the continuance of the dispute.” 

It will be sean that this section contemplates existence of an industrial dispute. 

On behalf of respondents Nos. 8 and 4 it is argued that when a matter has 
been referred by the Government to an arbitration all that the Industrial Court 
is entitled to do is to ascertain whether what has been referred by the Govern- 
ment is an industrial dispute or not and that it has no power to ascertain whe- 
ther in fact any dispute existed between the employer and the employees. In 
this connection reliance was placed by Shri Abhyankar, who appears for res- 

ndent No. 3, on a decision of the Supreme Court reported in Newspapers 

td. v. State Industrial Tribunal’. In that case Kapur J., who delivered the 
judgment of the Court observed (p. 539) : 

“Inspite of the fact that the making of a reference by the Government under the 
Industrial Disputes Act is the exercise of its administrative powers, that is not destructive 
of the rights of an aggrieved party to show that what was referred was not an ‘indus- 
trial dispute’ at all and therefore the jurisdiction of the Industrial Tribunal to make 
the award can be questioned, even though the factual existence of a dispute may not 
be subject to a party’s challange” 

Reliance was placed by his Lordship on the decision in State cf Madras v. 
C. P. Sarathy® in support of his observations. 

In the first place, these observations cannot be construed to mean that in no 
case can the factual existence of a dispute be subjected to a party’s challenge; 
for, the word used by his Lordship is ‘‘may’’ and not ‘‘ean’’ as would have 
been the case had his Lordship been of the view that in no case could the fact 
whether a dispute does or does not exist be examined. Indeed, no such view 
has been expressed in the decision relied upon by his Lordship. In that case 
what Patanjali Sastri, Chief Justice, who delivered the judgment of the Court 
observed at p. 347 was— 

u ..The Government must, of course, have sufficient knowledge of the nature of the 
dispute to be satisfied that it is an industrial dispute within the meaning of the Act, as, 
for instance, that it relates to retrenchment or reinstatement.” 

This, in our opinion, implies that as a condition for coming to the conclusion 
that there is an industrial dispute, the Government must, in the first place, 
have sufficient knowledge that there is a dispute of some nature between the 
employer and the employees. For, without such knowledge there will be no 
occasion for ascertaining whether there was an industrial dispute at all, or in 
other words, whether the dispute alleged between the parties was or was not 
an industrial dispute. However, we need not detain ourselves further on this 
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point because it would appear from the documents placed before us that the 
Government had before it material on the basis of which it could come to the 
conclusion that there was a dispute between the Corporation and its employees. 

[His Lordship after referring to the relevant documents, proceeded.] From 
all these documents it is clear that the Government had material before it for 
showing that a dispute did exist between the Corporation on the one hand and 
its employees on the other. 

It was also argued before us that there was no relevant material before the 
Government for being satisfied that serious or prolonged hardship to a large 
section of the community was likely to be caused if the dispute was not re- 
ferred to arbitration. The satisfaction of the Government in this matter is 
necessarily to be subjective and is not a matter which can be examined by the 
Court. At any rate where, as here, the Government has stated in its notifica- 
tion that it is satisfied that serious and prolonged hardships to a large section 
of the community is likely to be caused if the dispute is not referred to arbitra- 
tion and, where, as here, it is clear that the Government had some material 
before it to come to that conclusion, we have no power to go behind its satisfac- 
tion. i 

It was next urged that the dispute in question is not an industrial dispute 
at all inasmuch as none of the activities of the Corporation of the City of 
Nagpur can in any sense be termed as an ‘industry’, and that, therefore, the 
provisions of the Central Provinces and Berar Industrial Disputes Settlement 
Act, 1947, did not apply. It was urged that as sub-s. (2) of s. 59 of the City 
of Nagpur Corporation Act, 1948, shows that this Act generally vests the 
municipal government of the city in the Corporation, the activities of the Cor- 
poration such as supplying amenities to the citizens of Nagpur and ensuring 
sanitation and go on are only in the nature of governmental activities and as 
such cannot be made the subject of arbitration under the Industrial Disputes 
Settlement Act. That an activity whether of the government or of a local 
authority carried on by it by virtue of ita sovereign power or by virtue of a 
delegated power does not fall within the expression ‘industrial activity’, 
cannot be disputed. But quite a number of industrial activities as com- 
monly so understood, are in fact being carried on by the government as 
also by the local bodies im these days. e Act itself recognises that where 
such is the case its provisions would apply to those activities. This is clear 
from the definition of ‘‘employer’’ contamed in g. 2(11) of the Act. The term 
oe inecludes— 


(b) 
(c) onen ta uay ln cenndasted ow aa bea department of the State 


(d) where an industry is conducted or carried on by or on behalf of a local autho- 
rity, the Chief Executive Officer of such authority.” 
What is, therefore, to be determined in this case is which of the activities held by 
the Corporation fall within the definition of ‘industry’ as contained in the Act. 
Now, ‘industry’ is defined in s. 2(14) of the Act. According to this defini- 
tion, ‘industry’ ea (a) any business, trade, manufacturing or mining 
undertaking or calling of employers and (b) any calling, service, -employment, 
handicraft or industrial occupation or avocation of employees. Tt is common 
ground that the activities of the Corporation of the City of Nagpur are classi- 
fled under the following heads: 
. Central Administration Department. 


~AD A w D H 
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It was, therefore, incumbent on the State Industrial Court to examine each of 
these activities and ascertain which, if any of these, would fall within the def- 
nition of ‘industry’ contained in the Act. The State Industrial Court how- 
ever relying on the decisions in D. N. Baner v. P. R. Mukherjee', Baroda 
Borough Mumctipality v. Its Workmen? and Hosptial Mazdoor Sabha v. State? 
came fo the conclusion that every activity of the Corporation is an ‘industry’. 

In the first-mentioned case, their Lordships were called upon to construe 
the meaning of the words ‘industry’ and ‘industrial dispute’ contained in s 
2(7) and (k) of the Industrial Disputes Act, 1947, which is a Central Act. At 
p. 317, Chandrasekhara Aiyar J. who delivered the judgment of the Court 
observed : 


“Having regard to the definitions found in our Act, the aim or objective that the 

Legislature had m view and the nature, variety and range of disputes that occur 
between employers and employees, we are forced to the conclusion that the definitions 
in our Act include also disputes that might arise between municipalities and their em- 
ployees in branches of work that can be said to be analogous to the carrying out of a 
trade or business.” (Italics by us). 
The words which we have underlined would clearly show that in the opinion 
of their Lordships each and every branch of work or activity of a local body 
cannot be regarded as a trade or business. No doubt, the Judgment does con- 
tain rather a long quotation from the speech of Lord Wright in National Asso- 
aaston of Local Government Officers v. Bolton Corporation* in which, among 
other things, it is stated (p. 184): 

.,.Jndeed, ‘trade’ is not only in the etymological or dictionary sense, but in the legal 
usage, a term of the widest scope.” 
And also, (p. 185) 

“...-but I take them as illustrating what modern conditions involve—the idea that 
the functions of local authorities may come under the expression ‘trade’ or ‘Industry’.” 
But it does not follow from this that their Lordships regarded every activity 
or a trade of a local authority as an ‘industry’. Indeed, as we understand the 
opinion of Lord Wright, every function of a local authority does not come 
under the expression ‘trade’ or ‘industry’ though some or many of its func- 
tions may fall within that definition. 

In the next case, 8. K. Das J. who delivered the judgment of the Court has 
observed at p. 88 of the report: 

Ge cnoe fani raitea by houco oF hirta hc Bene 
Mukherjee (supra) that a municipal undertaking of the nature we have under consi- 
deration here is an ‘industry’ within the meaning of the definition of that word in a. 
2(4) of the Industrial Disputes Act, 1947, and that the expression ‘industrial dispute’ in 
that Act includes disputes between municipalities and their employses in branches of 


1 [1953] 8. 0. R. 302. 3 pies L L. R. Bom. 852, 8.0. 88 Bom. L. R. 769. 
2 [19857] S. C. R. 33. 4 [1948] A.O. 166. 
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work that can be regarded as analogous to the carrying on of a trade or business.” 
(Italics by us). 

Clearly, the portion which we have italicized governs both a ‘municipal under- 
taking’ and the expression ‘‘industrial dispute’’. This decision, therefore, in- 
stead of lending support to the conclusion of the State Industrial Court nega- 
tives it. The Court, however, has quoted the following from that decision in 
support of its conclusion: 

“,..Considering the question with reference to the facts of the present case, it is clear 
to us that the different activities of the Baroda Munictpality constituted one integrated 
whole and the activities of the different departments of the Municipality were not dis- 
tinct or unconnected activitles so as to permit the Isolation of one department from 
another or of an earning department from the spending department” (p. 50). 

It has to be borne in mind that these observations were made with respect to 
the argument advanced before their Lordships to the effect that the profits 
earned by the municipality from their electric supply concern ought to be uti- 
lised only for the purpose of giving bonus to the employees in that concern. 
Their Lordships negatived the contention on the ground that there was a sgin- 
gle budget of the municipality and that it would be unfair to make a distinct- 
ion between the workers of the earning department and the workers of the 
spending department in the matter of payment of bonus because such a dis- 
tinction would, instead of promoting peace and harmony among the employees 
of the municipality, create unrest and discontent. These observations must, 
therefore, be taken in their context and cannot be regarded as justifying the 
conclusion that where some of. the activities of a local authority partake of the 
character of a trade or industry all the activities of that authority must be 
deemed to be of the same kind. 

Then as regards the third cage, reliance is placed by the State Industrial 
Court on the following observations (p. 860): 

“,..the test we should lay down im order to determine whether a particular acti- 
vity undertaken by Government is an ‘Industry’ would be to consider whether if that 
activity had been undertaken by a private agency, would it have been an industry to 
which the Act applied. If the Act had applied to that activity, then in our opinion, it 
is entirely immaterial whether that activity is undertaken by Government.” 

In that case it was held that the running of a hospital is not in the strict 
sense an essential Government function and that, therefore, that activity of the 
Government is an ‘industry’ within the meaning of the definition of that word 
contained in the Industrial Disputes Act, 1947. The learned Chief Justice 
who delivered the judgment of the Court was however careful to observe (p. 860) : 

“In the wider sense, undoubtedly in which we now understand Governmental duty 
and Governmental work, tt may be considered to be a Governmental function. But In 
its strict sense, the Government function would be the maintenance of law and 
order, administration of justice, collection of tax and similar functions which must al- 
ways be attributed to a Government and which can only be discharged by a Govern- 
ment.” 

Now, these observations clearly militate against the conclusion drawn by the 
State Industrial Court. 

Then again, the learned Chief Justice after quoting a passage from an Anus. 
tralian case observed (p. 862): 

“ ..We accept that principle, and as we have alresdy pointed out, the Act does not 
purport to regulate relations between all employers and all employees. It only purports 
to regulate relations of all employers and employees engaged in an industry as defined 
by the Act.” 

The State Industrial Court has not stated whether all the activities of the Cor- 
poration of the City of Nagpur answer the, test set. out by the learned Chief 
Justice. It may be that it was of the view that every activity carried on by 
the Corporation was such as could, if authorised, bé also carried on by a pri- 
vate agency. It is clear from the aforesaid decision that some of the activi- 
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ties of the Corporation, as for instance, levying or collecting taxes, assessing 
house property, or carrying on any other governmental function are not acti- 
vities of a kind which it is permissible for a private individual to engage in. 
It was, therefore, necessary for the State Industrial Court to examine carefully 
each of the activities carried on by the Corporation and to ascertain which of 
those activities answer the test set out by the learned Chief Justice. 


It was suggested by Shri Phadke that the test laid down by this Court in 
the Hospital Masdcor Sabha v. State cannot be accepted as the correct one in view 
of the fact that the Supreme Court had accepted a different test in D. N. 
Banerji v. P. k. Mukherjee (Budge Budge Municipality Case). In that case 
their Lordships quoted the following observations by Isaacs and Rich JJ. 
in the Federated Munectpal and Shire Counci Employees’ Union of Australia 
v. Melbourne Corporation! : 

“Industrial disputes occur when, in relation to operations in which capital and labour 

are contributed in co-operation for the satisfaction of human wants and desires, those 
engaged in co-operation dispute as to the basis to be observed, by the parties engaged, 
respecting efther a share of the product or any other terms and conditions of their co- 
' operation.” (p. 318) 
Though this quotation is to be found in that Judgment, it does not appear that 
their Lordships were of the view that for an activity to be classed an industry 
it must necessarily be carried on by the co-operation of capital and labour for 
the satisfaction of human wants and desires. Nor, indeed, does it appear that 
the two learned Judges who made the observation in the Australian case re- 
garded them as laying down an infallible test for determining whether the 
activity is an industry or not. Indeed, one of the Judges Isaacs J. himself laid 
down in a later case the test which was accepted by this Court in the Hosptial 
Mazdoor Sabha v. State. That Judge observed in Federated State School 
Teachers’ Association of Australia v. State of Victoria: 

“Tf it was function that a private person could lawfully do and being so done was 

industrial, that was sufficient.” 
Indeed, a perusal of the earlier Australian case would show that what had to 
he considered was whether for an activity to be regarded as an industry it has 
necessarily to be carried on for profit. The majority of the Judges held that it 
was necessary to show that an activity to be regarded as an industry was carried 
on by the cooperation of capital and labour for the satisfaction of human wants 
und desires. On the basis of that decision and some other decisions a theory 
was advanced in the second mentioned Australian case to the effect that society 
is industrially organized for the production and distribution of wealth in the 
sense of tangible, ponderable corpuscular wealth and, therefore, an industrial 
dispute cannot possibly occur except where there is furnished to the public— 
the consumers—by the combined efforts of employers and employed, wealth of 
that nature. Consequently it was contended on behalf of the employers that 
education not being wealth in that sense, there can never be an industrial dis- 
pute between the employers and the employees engaged in the avocation of 
education, regardless of the wealth derived by the employers from the joint 
cooperation. This argument was accepted by the majority. Issacs J. who dissent- 
ed from them set out the test which we have already indicated and which has 
been accepted by this Court. There is no reference to this decision in any 
of the Supreme Court cases. That apart, we do not see in what way the test 
accepted by this Court would be inconsistent with what has been held by their 
Lordships either in the Baroda Borough Municipality case or in the Budge 
Budge Municipality case. Apart from the fact that the 'decision of the Division 
Bench is binding on us in this matter we would say with respect that we entirely 
agree with the test laid down by the learned Chief Justice. The State Indus- 
trial Court had, therefore, to examine the activities of the Corporation in the 
light of the test laid down in the case of Hospital Mazdoor Sabha v. State. 


1 (1910) 26 Com. L. R. 508. 2 (1929) 41 Com. L. R. 569, 585. 
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The State Industrial Court after quoting an extract from the judgment of 
Powers J. in the first Australian case, observed thus in para. 9 of its award: 


- “These observations and the fact that their Lordships refused to interfere with the 
decision of the Industrial Court directing reinstatement of a Sanitary Inspector who ob- 
viously must have been an employee in the Health Department, and of the Head Clerk 
who must have been an employee of the General Administration Department of the 
Municipality, clearly lead to the conclusion that none of the departments are such as 
can be excluded from the definition of the term ‘Industry’. It is obvious, their Lord- 
ships did not consider the Health Department to be one which could be excluded from 
the term ‘Industry’. It might be suggested that what could be said of the Public Health, 
Water Works, Education or other departments could not be said of the General Adminis- . 
tration Department which was purely concerned with administrative problema and no 
others. But we have it from the evidence on record...that the G.A.D. co-ordinates tha 
work of all the departments and cannot be separated from the other departments. It 
is inseparably comnected with obviously commercial departments such as Octroi, Taxes, 
Assesament, Public Conveyance and Lighting. In my opinion, therefore, all the depart- 
ments of the Corporation are such as are covered by the definition of the term ‘mdus- 
try’ and all the employees working in all the departments are entitled to the benefit af 
the Industrial Disputes Settlement Act.” 

It has to be borne in mind that no argument appears to have bean advanced 
before their Lordships whether the particular activity in which the Head Clerk 
was engaged was an industrial activity or not and whether the Sanitary Inspector 
was a workman as defined in the Central Act. Therefore, the question whether 
any particular activities are industrial activities or not can only be decided 
after bearing in mind the definition of the term ‘industry’ contained in s. 2(14) 
of the Act and examining the activities of these as well as of other departments 
in the light of that definiton as well as of the test laid down in the Hospital 
Mazdoor Sabha case. Again, whether a particular employee is engaged in 
manual or clerical work in an industry must necessarily be determined before 
he can be held entitled to any relief. We cannot accept the view of the State 
Industrial Court that the General Administration Department cannot be sepa- 
rated from other departments because it carries on the work of all the depart- 
ments, Hven in regard to this department, the tests laid down in the Hospital 
Mazdcor Sabha case were to be applied. 

We are unable to understand what the State Industrial Court means by say- 
ing that the departments, such as, Octroi, Taxes, Assessment, Public Conveyance 
and Lighting, are commercial departments. From the mere fact that revenue 
is earned by the Corporation from Octroi, Taxes, Assessment, and Public Con- 
veyance, we fail to sea how they can be regarded as commercial undertakings. 
We may add that assesament and levying of taxes are governmental functions 
delegated to the Corporation and cannot prima faote be regarded as industrial 
undertakings. We do not quite understand how the Lighting Department is a 
commercial department because it has not been made clear to us what is done 
in this department. As already stated, all the activities of the Corporation 
cannot be regarded as industrial activities and it was necessary to examine each 
activity separately and to ascertain whether it falls within the definition of 
‘‘mdustry’’ as contained in the Act. 

We have not thought it necessary to discuss the argument of Shri Phadke 
based on the differenee in the definition of ‘‘industry’’ contained in the local 
Act and that contained in the Central Act, because, in our opinion, if there is 
any difference, it does not affect the conclusion that all the activities of the 
Corporation are not excluded from the operation of the local Act by reason 
of the fact that they are undertakings carried on by local authorities and even 
though they are not what are understood in ordinary parlance as industrial 
activities carried on as a means of livelihood or préfit. No doubt, as distinct 
from the provisions of the Employment and National Arbitration Order, 1940, 
the ambit of which fell for consideration in National Association of Local 
Government Officers v. Bolton Corporation, the-local Act does not say that 
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“trade” or ‘‘industry’’ includes employees of a public or' local authority. Still, 
as pointed out, already, it is clear from the definition of ‘‘employer’’ as con- 
tained in this Act that the intention of the Legislature was to make it applicable 
to an industry conducted or carried on by or on behalf of a local body. 

It was next argued by Shri Phadke that the award went beyond the scope of 
the reference. In this connection, he pointed out that the demand of the 
employees was only for the revision of their pay-scales according to the recom- 
mendation of the Pay Committee, whereas the State Industrial Court has 
undertaken the revision of those scales on its own, which is not generally in 
consonance with the recommendations of the Committee., We have not examin- 
ed in detail whether this is so or not. But assuming that it has done what is 
' alleged by the Corporation to have been done, we do not think that its action 
is in exceas of the reference, No doubt, demand No. 5 is couched in the follow- 
ing term: 

“The Corporation should immediately revise the pay-scales according to the recom- 
mendations of the Pay Committee appointed by them.” 

But then demand No. 14 is couched thus: 

“The pay-scales shown in the establishment lists for different posts are not proper. 

The same should be reconsidered and refixed in consideration to the responsibility at- 
tached to the various posts.” 
It was open to the State Industrial Court to reject demand No. 5 and to grant 
demand No, 14 if, in its judgment, it was proper to do so, In demand No. 14 
an objection was taken to the existing pay-scales in the establishment lists and 
a reconsideration and refixation of pay-scales in the light of the responsibility 
attached to each post was sought. This demand is wide enough to cover the 
revision of pay scales. There is, therefore, no substance in the objection raised 
in this behalf. 

Lastly it was contended that the State Industrial Court had no power to direct 
in its award that gratuity be paid to the persons who retired subsequent to 
October 24, 1954, but prior to the date of reference. In our opinion, this con- 
tantion is sound. The reference deals with ‘‘employees’’ who must necessarily 
be existing employees or employees ‘‘dismissed, discharged or removed on 
account of any industrial dispute.’’ It does not include persons who have 
ceased to’ be employees having been superannuated or having ceased to serve 
the Corporation for any reason other than dismissal, discharge or removal. 

It is also open to doubt whether the question of granting gratuity other than 
on discharge would fall within the definition of ‘‘industrial matter’’ as con- 
tained in s. 2(13) of the Aci. It is not specifically mentioned in that clause 
that gratuity falls within any of the expressions ‘‘work, pay, wagea, reward... 
privileges, righta’’ occurring in the clause. After all, the payment of gra- 
tuity is entirely in the discretion of the employer and cannot be regarded as 
a term of the service unless it is expressly so made either by a contract or by 
a statute. However, we would not say anything further in this matter, as 
the first ground given by us is adequate to dispose of the matter. 

The question then is as to what order we should pass. The State Industrial 
Court, in the operative portion of its order, has set out 172 types of employees 
and dealt with their scales of salaries. The activities in connection with which 
ihese ca ries of persons are employed are not clear from the schedule. We 
are, therefore, not in a position to say as to whether the award should be up- 
held in respect of all or only some of these categories. We would, therefore, 
direct the Industrial Court to re-examine the schedule in the light of our 
observations and limit it to persons who can be said to be engaged in an indus- 
try. There is another thing also which the State Industrial Court must bear 
in mind and that is whether the employees fulfil another requirement of the 
Act, that is, whether they» perform clerical or manual work as distinguished 
from supervisory work, or work involving use of initiative or performance of 
statutory duties. Its jurisdiction to make an award is limited only to employees 
doing manual or clerical work even in an industrial undertaking. 


1957.) NAGPUR CORPORATION V. N. H. MUJUMDAR (a.0.3.}—Mudholkar J. 189 


Reliefs other than those relating to pay-seales will also have to be restricted 
to these classes of employees. 

We, therefore, allow the petition partially, quash the award and the schedule 
thereto as well as the direction to pay gratuity to persons who had retired 
prior to the date of reference and direct the State Industrial Court to make a 
fresh award and prepare a fresh schedule im the light of our observations. 
Bearing m mind the plight of the Corporation employees, particularly those 
in the lower grades of service, the rising spiral of prices and the inordinate 
delay that has already taken place in granting their just demands, we expect 
the State Industrial Court to deal with the matter with expedition. 


The costs of this petition will be borne as incurred. 


[NAGPUR BENCH] 


Before Mr. Justice Mudholkar. 


SHAMRAO DAYARAM LODHI v. THE MUNICIPAL COMMITTHR, 
SAONEHR.* 


Central Provinces and Berar Municipalities Act (II of 1922), Secs. 42, 176(1)Rules 
2, 4 & 6 framed under Act—Sale of property vested in municipal committee by 


Under r. 6 framed under as. 42 and 176(1) of the Central Provinces and Berar 
Municipalities Act, 1922, there is no final acceptance of the bid ull the committee 
itself decides to accept tt and notifles that fact to the bidder. 

Ttrathprasad v. Municipal Committee, Jubbulpore’, Manmulal v. NanhelaF, Lok- 
man v. Motilla? and Mohomed Yacoob v. P. L. R. M. Firm‘, distinguished. 

An offer is accepted when acceptance is made in a manner prescribed or indicated 
by the offeror. Where an auction sale is held with a condition that it is at the aption 
of the person putting up the property for sale by auction to accept the highest bid 
or not, Le. where acceptance of a bid is reserved, the bid is only an offer and no- 
thing more. Such a hid cannot be turned into a contract without acceptance. 
Where a bid is reserved for acceptance of the person who puts the property for 
sale by auction, it is implich that acceptance must, in the absence of any agreement 
to the contrary, be communicated to the offeror. Until there is such communication, 
the offer can be withdrawn or revoked. 

Caril v. Carbolic Smoke Ball Company", referred to. 


Tes facts appear m the Judgment. 


R. G. Kiras, for the appellant. 
D. B. Nate, for the respondent. 


MupHOLEKAR J. This is a second appeal from the decree of Shri 8. N. Raima, 
Second Additional District Judge, Nagpur, confirming the decree of Shri B. M. 
Sapre, Civil Judge, Class I, Saoner, dismissing the plaintiff-appellant’s suit 
for the refund of a sum of Ks. 650 and awarding to the defendant a sum of 
Ra. 1,298-12-0 by way of set-off. 

The relevant facts are briefly as follows. The municipal committees, Saoner, 
advertised plot No. 6 for being leased for a period of 30 years by a public 
auction to be held on October 10, 1947. That plot was put up for auction on 
that date and the plaintiff offered a bid of Ra. 2,600 in respect of it. His bid 


“Decided, Septembar 19, 1957. Second Suit No. 83 B/48. 
No. 186 of 1958, the decision 1 28N. Ie J. 180. 
8. N. Raina, Second 2 [1941] Nag. 485 L. R. 52. 
J Nagpur, in Civil Appeal No. 28B of 3 [1%1] e 
tho”decree passed by B. M 4 03] T R. 9 Rang. 608, 
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being the highest, he was called upon to deposit one-fourth of the amount bid 
by him and accordingly he forthwith deposited Ra. 660. The plaintiff did not 
pay the balance but withdrew his bid and intimated this fact im a letter sent 
to the municipal committee on October 28, 1947. The ground on which he 
withdrew his bid was that there was a dispute as to the title of the municipal 
committee to a portion of the land put up for auction. Thereafter the plot 
was re-auctioned by the municipal committee at a publie auction and it fetched 
Rs, 2,150. It may be mentioned that the amount fetched on each occasion 
represented the premium and the purchaser was liable to pay ground rent at 
the rate of one anna per rupee on the amount of premium. 

The plaintiff then demanded the refund of Re. 650 which he had deposited 
when he had made his bid. The municipal committee refused to refund the 
amount. Thereupon he brought a suit for its recovery out of which this second 
appeal arises. 

The defendant municipal committee contended that the plaintiff was not 
entitled to withdraw the bid, that there was a completed contract between the 
parties and that as logs had been occasioned to the municipal committee by 
the re-auctioning of the plot and by the failure of the plaintiff to perform his 
part of the contract, the municipal committee was Liable to be reimbursed in res- 
pect of the loss. This loss, according to the municipal committee, amounted to 
Rs. 1,298-12-0 on the following computation: 

Rs, 450- being the difference between the premium offered by the plaintiff and 
the premium fetched at the re-auction. 

Ra. 848/12/- being the loes of ground rent for 30 years on the amount of Rs. 450. 

What is contended before me by Shri Siras who appears for the plaintiff is 
that the bid which was made by the plaintiff was merely an offer and that it 
was withdrawn by him before ita acceptance was communicated to him by the 
municipal committee. In this connection he drew my attention to the rules 
framed under ss. 42 and 176(1) of the Central Provinces and Berar Munici- 
palities Act, 1922, and in particular to rules 2, 4 and 6. These rules read 
thus; 

“2. A committee may transfer by sale, lease, exchange or otherwise, any fmmovable 
property vested in it, if such property is no longer required or is not likely to be re- 
quired in the nesr future, for the purpose of the Act, or is of such a nature that it is 
in the interest of the committee to transfer it 

4. When a transfer is to be made by a public auction, the time, the date and the 
conditions of the auction shall, not legs than fifteen days prior to the date of auction, 
be advertised in one or more local papers and shall be widely made known by free 
distribution of notices containing the above information and by beat of drum. 

6. The auction shall, in addition to any other conditions which the committee may 
think fit to Impose, be subject to the following conditions, namely: 

(i) the highest bid shall be subject to acceptance by the committee or such office- 
bearer or officer as may be appointed by it in this behalf; 

(u) the committee or the person referred to in condition (i) shall not be bound to 
accept the highest bid or any bid; 

(tH) the highest bidder shall deposit 2 per cent. of the auction price immediately 
after his bid is accepted by the person under whose supervision the auction is held. 
The balance shall be paid and the deed of transfer executed within thirty days of the 
final acceptance of the bid being notified to him. If he fails immediately to deposit 25 
per cent. of the auction price, or to pay the belance within the abovementioned period, 
the property may be re-auctioned at his risk. If the re-auction results m any loss to 
the committee, he shall be Hable for it. If the highest bid is not accepted by the com- 
mittee, the amount depostted by the highest bidder shall be refumded to him: 

(iv) Ħ a lower bid is accepted, the person whose bid is accepted shall pay the 
amount of such bid within thirty days of the acceptance of his hid being notified to him. 
If he fails to pay such amount within the sald period, the property may be re-auctioned 
at his risk. If the re-auction results In any loss to the committee, he shall be Hable 
for it; 
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(v) if the transfer is by way of lease, the lessee shall not grant a sub-lease with- 
out the sanctian of the committee.” (Italics mine). 

No doubt, sub-r. (4) of r. 6 says that the highest bid shall be subject to 
acceptance by the committee or such offlee-bearer or officer as may be appoint- 
ed by it in this behalf, which implies that the bid could be accepted by a named 
office-bearer. The portion italicized by me im subr. (#) of that rule would 
show that the final acceptance of the bid is to be by the committee itself and 
that this fact has to be notifled by it to the bidder. Reading these two provi- 
sions together the inference must be that there is no final acceptance of the bid 
till the committee itself decides to accept it and notifles that fact to the bidder. 

In the instant case, though the Lilao Fird (auction list) Ex. D-6, which is 
under the signature of the president of the municipal committee, states that 
the plot in question was sold to the plaintiff for Rs. 2,600 and though it 
also shows that this transaction received the sanction of the General Committee 
on October 17, 1947, the actual acceptance of the bid was not communicated 
to the plaintiff till November 15, 1947. This is clear from Ex. D-1, which is 
a letter addressed by the president of the municipal committee to the plain- 
tiff in answer to his letter dated October 28, 1947, withdrawing his bid. In 
that letter it ia observed: 

“This auction sale was sanctioned by the General Committee of the Municipal Com- 

mittee Saoner by its Resolution No. 2F., dated 17-10-47. This acceptance of your sald 
bid by the Municipal Committee Sacner ts hereby notified to you and you are hereby 
required to pay the balance of the auction price within thirty days since the receipt of 
this letter by you. If you fall to pay the balance within this period, the property in 
question will be re-suctioned et your risk.” 
The fact that the acceptance of the bid by the municipal committee was com- 
municated by it to the plaintiff on November 15, 1947, is not mentioned by the 
plaintiff in his plaint, nor even relied upon by him as a ground enabling him to 
withdraw his bid before that date. But it is averred in the written statement 
of the defendant and is established by Ex. D-1 which is one of the documents 
filed by the defendant itself. In view of these circumstances, it is open to ‘this 
Court to take notice of the fact and_decide the plamtif’s claim in the light of 
that fact. 

Now, it is clear Jaw that an offer is accepted when acceptance is made in a 
manner preseribed or indicated by the offeror. Where an auction sale is held 
with a condition that it is at the option of the person putting up the property 
for sale by auction to accept the highest bid or not, that is, m-other words, where 
acceptance of a bid is reserved, the bid is only an offer and nothing more. Such 
a bid cannot be turned into a contract without acceptance. Again, where a 
bid is reserved for acceptance of the person who puts the property for sale by 
auction, it is implicit that acceptance must, in the absence of any agreement to 
the contrary, be communicated to the offeror. Until there is such communica- 
tion, the offer can be withdrawn or revoked. Upon this subject I cad do no 
better than quote the well-known observations of Bowen L. J. in the famous 
Carbolic Smoke Ball case [Caril v. Carbolic Smoke Ball Company].1 The 
learned Judge has said (p. 269) : 

...One cannot doubt that, as an ordinary rule of law, an acceptance of an offer made 
ought to be notified to the person who made the offer, in order that the two minds may 
come together. Unless this is so, the two minds may be apart, and there js not that 
consensus which is necessary according to the rules of English law—I say nothing about 
the law of other countries—to make a contract. But there is this clear gloss to be made 
upon that doctrine, that as notification of acceptance is required for the benefit of the 
person who makes the offer, the person who makes the offer may dispense with notice 
to himself if he thinks it desirable to do so, and I suppose there can be no doubt that 
where a person in an offer made by him to another person, expressly or impliedly trti- 
mates a particular mode of acceptance as sufficient to make the bargain binding, it is 
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only necessary for the other person to wham such an offer is mad to follow the indicated 
mode of acceptance; and if the person making the offer, expressly or impHedly inthnates 
in his offer that it will be sufficient to act on the proposal without communicating ac- 
ceptance of it to himself, performance of the condition is a suficient acceptance, without 
notification.” 


In the instant oase, as already pointed out, there is a clear provision in sub- 
r. (#4) of r. 6 that the final acceptance of a bid shall be notified to the bidder. 
I presume that this condition was also set, out in the proclamation of sale. 
However, whether it was so set out or not, being embodied in the rule, it must 
be held that acceptance of an offer could not be deemed to be complete till it 
was notified to the bidder. 


Shri Najbile, who appears for defendant-respondent, however relies upon & 
number of cases in support of his contention that a person who holds a sale 
has an authority to accept the bid, that in the instant case he did accept the 
bid and that, therefore, the contract came into existence immediately after such 
acceptance. That being the position, he argues, it was too late for the plaintiff 
to withdraw the offer by his letter dated October 28; 1947. 

The first case on which he relies is Ttrathprasad v. Municipal Commitice, 
Jubbulpore.’ In that case Staples A. J. C. held that an auction-sale is com- 
plete on the fall of the hammer, which signifles the acceptance of the last bid. 
That also was a case under the C. P. Municipalities Act- The relevant facts 
stated by the learned Additional Judicial Commissioner are these: 


“Building plots in Jubbulpore were sold by public auction, and on the 23rd of 
November 1927 the applicant Ttrathprasad purchased a plot for Rs. 600. The bid was 
' accepted and he deposited one-tenth of the price, namely, Rs. 60/-, according to the terms 
of the auction, The balance was to be deposited after tha confirmation of sale. The 
sale was confirmed by the Municipal Committee, and a letter dated the 24th April 1928, 
signed by the President of the Municipal Committee, was sent to Tirathprased, inform- 
ing him that the sale had been confirmed and requesting him to deposit the balance of 
the purchase money with other charges immediately.” 

It is not clear whether the rules in force at the date of the auction sale in the 
instant case are identical with those which were in force m the case decided 
by Staples A. J. C. From the narration of the facts it would appear that what 
was required in the case before him was the confirmation of the sale by the 
Municipal Committee and not acceptance of the bid by the Committee. Under 
the present rules, as already stated, what is important is the acceptance of a 
bid itself by the municipal committee. A mere confirmation of sale by the 
committee is not contemplated in the present rules. Shri Najbile however 
argues that: even in the present rule there is a provision for acceptance of the 
bid by a person holding the sale, that is to say, subr. (s) of r. 6, and, 
therefore, what is left to be done by the municipal committee is something 
quite formal. That however is not how the rule reads. No doubt, the sub-rule 
says that the highest bid shall be subject to acceptance by the committee 
or such office-bearer or officer as may be appointed by it in this behalf. But 
where acceptance is by an office-bearer or an officer appointed in that behalf, 
by the municipal committee, sub-r. (#4) also requires acceptance of the bid 
by the municipal committee itself. If acceptance by the municipal committee 
is made a pre-requisite for a contract to be made binding upon the municipal 
committees, it is difficult to see how the bidder could be said to be concluded by 
the offer made by him and which is purported to have been accepted by an office- 
bearer or an officer of the municipal committee, though authorised in that 
behalf by the municipal committee, till the committee itself accepts the offer. 
Probably what the sub-rule permits is the receiving of the bid by the person 
authorised and not its acceptance in the sense the word is used in the Contract 
Act. I must confess, subr. (4) is not too happily worded, but that fact does 
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not help the defendant at all in view of the very clear requirement contained 
In sub-r. (i) as to the acceptance of the bid by the municipal committee. 

Shri Najbile tsen relies upon a decision in Mannulal v. Nankelal.’ In that 
case, Grille, A. J. C., as he then was, held that an acution-sale held in the 
mofusail is complete if the final bid is accepted by the Sale Amin who conducts 
it and the sanction of the Court ordering the sale is not necessary under law 
to make it binding on the parties concerned. This is a case under the Code of 
Civil Procedure. Condition No. 8 of sales by public auction contained 
in Form No, 29 in App. E, Sch. I of the Code of Civil Procedure is as follows: 


“The highest bidder shall be declared to be the purchaser of any lot, provided al- 

ways that he Is legally qualified to bid, and provided that it shall be in the discretion 
of the Court or Officer holding the sale to decline acceptance of the highest bid when 
the price offered appears so clearly inadequate as to make it advisable to do so.” 
By virtue of this condition, whoever holds the gale, whether the Court, or the 
officer authorised by it in that behalf, has a right to decline to accept even the 
highest bid. But where such a bid is accepted by the person holding the sale, 
the Court has no power to go behind it. That is what the condition means. It 
does not empower a Court to reject a bid accepted by a person authorised to 
accept bids, The decision relied upon lays down nothing more than that. To 
the same effect is the decision in Lokman v. Moitlal,? which is a decision of a 
Division Bench. 

Finally, he relied upon a decision in Mahomed Yacoobd v. P. L. R. M. Firm.? 
In that case it was held that at a Court sale the gale is effected when the offer 
of the highest bidder is accepted by the officer conducting the sale, and that 
the auction-purchaser cannot withdraw his bid after such acceptance. This 
decision is under the Code of Civil Procedure and proceeds on the same basis 
as the two Nagpur cases already referred to earlier. It is difficult to see how 
these cases are of any assistance to the defendant inasmuch as in those cases 
there was no condition as in the present case, that the bid could be accapted 
by the committee alone. 

It would be against all principles to hold that though the bidder is bound by 
his offer or by his bid, the municipal committee is free whether to accept his 
bid or not. The lew always regardas mutuality as of the essence in contracts. 
It would not, therefore, be according to principle to hold that by virtue of the 
rules the bidder alone is incapable of withdrawing his bid though the munici- 
pal committee is free in the meanwhile to accept the bid or not. 

Upon this view, I hold that the plaintif, having withdrawn the bid before 
its acceptance was notified by the municipal committee, is entitled to the refund 
of the earnest money deposited by him. He is not bound to pay any compen- 
sation to the municipal committee in respect of the loss caused by the re- 
auction inasmuch as he withdrew his bid before its acceptance was notified to 
him by the municipal committee. 

Accordingly, I allow the appeal, set aside the decrees of the two Courts below 
and instead pass a decree in favour of the plaintiff for the amount claimed by 
him with interest at 4 per cent. per annum from the date of suit till realisation. 
Costs throughout will be borne by the respondent. 

Leave to appeal refused. 

Appeal allowed, 
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r, -CRIMINAL REFERENCE.. 
[RAJKOT BENCH] 


Before Mr. Justice M. C. Shah and Mr. Justice N. M. Miabhoy. 


l A. J. BUTLER v. MOHANLAL & CO.? 

Sea Customs Act (VIII of 1878), Secs. 172, 3(c), 9, 178—Superintendent of Central Excise 
end Customs exercising duties under para. 4 of Notification No. 67-Cus.—Whether 
such Superintendent a Customs Collector within Act—Defindtion of “Customs Col- 
lector” in 2. 3(c), ambit of—Whether obligatory upon magistrate to hold inquiry 
before issving -warrant under s. 172—Articles seized under valid warrant whether 

' prohibited or dutiable whether could be decided by Court—Circumstances under 
which magistrate cen put parties on proper terma when articles seized under warrant 
—Werrant prima facie valid but magistrate issuing it subsequently holding warrant 
Hegal or void ab initio—Competency of magistrate to so hold and whether power 
of officer executing such warrant affected—Customs Department moving Courts 
by addressing letters—Propriety of such practice—Foreign Exchange Regulation Act 
(VII of IMT), Sec. 8(1). 

Section 3(c) of the Sea Customs Act, 1878, which defines a Customs Collector, does 
not speak of the conferment of any powers. H speaks only of the investment af 
_ duties. In arder that the second part of the definition may apply, it is not necessary 
that the officer concerned should be invested with all the duties of an officer In 
separate charge:of a custom house. Even if an officer of Customs is invested with 
any of the duties of a person in separate charge of a custom house, he would coms 
within the purview of the definition. The word Special’ used in this definition is 
not used in contradistinction to the word ‘ordinary’. 

The duties exercisable by a Superintendent under para. 4 of Notification No. 87- 
Cus.t issued by the Chief Customs Authority under s. 9 of the Sea Customs Act, 
1878, are duties which are performable under the Act by a Customs Collector 
“appointed as such and also by a person in separate charge of a custom house. There- 
fore a Superintendent who is invested with special duties which are performable 
by an officer of Customs in separate charge of a custom house, comes within the 
purview of the second part of the inclusive definition of “Customs Collector” con- 
tained in s. 3(c) of the Act, and as such would be a Customs Collector within the 
meaning of the Act. 

Section 172 of the Sea Customs Act, 1878, does not requtre that before a warrant 
could be issued under tt the magistrate should necessarily hold an inquiry Into the 
matter. If for some reasons the magistrate is inclined to hold an inguiry before 
exercising his power under the section, he has the authority to make such an in- 
quiry; but if he does not feel that he should make an inquiry and is prima facie 
satisfied with the expression of the belief of the Customs Collector, there is nothing 
In the section which would make it obligatory upon the magistrate to hold an 
Ingubry on the subject. 

. In normal circumstances when a warrant is valid, the question as to whether the 
articles seized are or are not prohibited or dutlable articles should be left to be 
decided by the authorities constituted under the See Customs Act. 

It is only when the magistrate can come to the conclusion that the things seized 

- ‘were under his own warrants, then, in a suitable case, where the magistrate comes 
to the conclusion that the warrants were illegal or were void ab initio and were 
such as required to be recalled or cancelled, he can put the parties on proper terms 
and restore the status quo. 

If the warrants on the face of them are valid i would be wrong for the same 

magistrate who issued the warrants to hold that the warrants were illegal much 

leas void ab initio, stmply*because he holds, later on, that the warrants were iusued 


* Deidad, Pree 3, 1957. Ortminel Reference to the Indian Sea Customs ‘Manual. Fifth Ra. 
No. 4 of 1958. p. 4. 
tDeted December 38, 1902. Seo Addendum 
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on account of an error. of judgment. It is just an trregularity which does not affect 


by the persons concerned by making applications in proper form and not by 
addressing letters. r 


Onu Butler (applicant), who was the Superintendent of Central Excise & Cus- 
toms (Preventive Branch), Baroda, by a letter dated September 6, 1956, applied 
to the First Class Magistrate, Bhavnagar, for search-warrants under s. 172 of the 
Sea Customs Act, 1878, as amended by s. 18 of the Sea Customs (Amendment) 
Act, 1956, for search of the shops of Mohanlal & Co. and others (opponents) at 
Bhavnagar, which is under the-Baroda Customs Collectorate. It was stated in 
the said letter that he had learnt that dutiable and prohibited article, vis. gold, 
had been smuggled into India and secreted. along with relevant documents in 
the shops of the opponents, and that the same constituted an offence under the 
Foreign Ex Regulation e 1947. The letter further named seven 
Customs Officers in whose favour the search warrants were requested to be 
issued. The Magistrate without any inquiry endorsed an order ‘‘ Warrants to 
be issued’’ below the said letter. The search-warrants were issued and executed 
on the same day and duly returned as such. On September 7, 1956, the op- 
ponents applied to the Magistrate complaining that gold and gold ornaments 
which were their stock-in-trade and their books of account were wrongly seized 
by the Custom Officers and should be ordered to be returned to them. On 
September 15, 1956, the advocate of the opponents filed six identical appli- 
cations contending that the applicant had no legal authority to apply for 
warrants, that no inquiry as to his authorjty or reasonable belief was made by 
the Court prior to the issue of warrants and that gold ornaments or books of 
account could not be seized by virtue of the Foreign Exchange Regulation Act, 
1947. The Magistrate heard the parties on October 11, 1956, and by bis order 
dated October 18, 1956, held that the applicant was not authorized to act under 
s. 172 of the Sea Customs Act, that there was no verification of the application 
or any evidentiary material, that there was no averment that the applicant 
believed that prohibited gold was secreted in the premises of the opponents and 
that as no other inquiry was made, the warrants were irregularly issued. The 
Magistrate, therefore, held that the warrants were bad in law and were void ah 
initio, and further ordéred the gold, gold ornaments and books of accounts to be 
returned to the opponents- 

The applicant preferred a revisiona] application in the Court of the Sesaions 
Judge, Gohilwad. The Seasions Judge held that the applicant had the necessary 
authority to apply for search warrants under a. 172 and that the Magistrate had 
jurisdiction neither to cancel the warrants issued on his first order after the 
warrants were duly executed nor to order the return of goods. He, therefore, 
made a reference to the High Court with a recommendation that the order of 
the learned Magistrate dated October 18, 1956, may be set aside with or with- 
out terms and conditions as may be deemed proper. 


The reference was heard. 


B. R. Sompura, Special Govt. Pleader, for the State. 
C. R. Mamar, for the opponents. 


-Myasyoy J. This is a reference made by the learned Sessions Judge, dohil- 
wad Division, requesting us to quash the order, dated- October 183. 1956; made 
by the learned Judicial Firet Class Magistrate, ‘Bhavnagar. - The impugned or- 
der came to be made by the learned Magistrate in the following circumstances. 
Shri Butler, the Superintendent of Central Exciseeand- Customs (Preventive 
Branch), Baroda, wrote a ‘letter; dated September 6, 1956, to the aforesaid 
Magistrate requesting -for issue of -search -warrants “under 8. 172,~Sea -Cns- 
toms Act, 1878, as amended by 4. 18-of the Sea Customs (Amendment), Ach dss 
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The search warrants were intended to be directed against six shop premises be- 
longing to the six opponents. The seventh warrant was intended for searching 
the Safe Deposit Vault, in the State Bank of Saurashtra, belonging to opponent 
No. 1..The learned Magistrate acted on the aforesaid letter and issued the 
warrants as prayed for. These warrants were executed on the same day, and, 
m the course of the searches, a large quantity of gold was seized by the persons, 
to whom the warrants were addressed. The account books of the opponents 
were also seized in the course of the execution of the warrants. Thereafter, on 
September 7, 1956, the opponents made an application to, the learned Magistrate, 
praying, on the grounds mentioned therein, that the articles and account books 
seized under the warrants may be returned to them. The opponents made two 
further applications before the learned Magistrate on September 10, 1956, and 
September 15, 1956. Their further contentions in these applications were that 
only search of prohibited goods can be made under the warrants, that the 
account books could not be attached, that Shri Butler was not the competent 
authority to apply for the werrants and that the warrants had not been properly 
and legally issued. On September 12, 1956, the learned Magistrate called upon 
Shri Butler to satisfy him that he was competent to apply for the warrants, and 
the matter was adjourned to September 20, 1956, for the purpose. On the latter 
date, Shri Butler appeared and asked for an adjournment. On that date, the 
learned Magistrate framed three issues for decision and fixed the matter for 
hearing on September 29, 1956. The three issues were (1) whether the war- 
rants were issued irregularly, (2) whether Mr. Butler was empowered to apply 
for and obtain the warrants, and (8) whether the authority under the law was 
exceeded by seizure of ornaments and books- The learned Magistrate, then, 
on the date of the hearing, heard the arguments on the aforesaid three points and 
took his decision on October 18, 1956, by the impugned order. The findings 
which he arrived at were that the warrants were irregularly issued and Shri 
Butler was not a competent authority to apply for the warrants. As a result 
of these two findings, the learned Magistrate came to the conclusion that it was 
not necessary to record a finding on the third issue. As a result, the learned 
Magistrate cancelled the warrants and ordered the return of the goods and 
account books seized by the Customs Department. Aggrieved by the aforesaid 
order, the applicant Shri Butler went in revision to the Sessions Court, Gohil- 
wad. The learned Sessions Judge did not agree with the finding of the learned 
Magistrate that Shri Butler was not a competent authority. He came to the 
conclusion that Shri Butler was competent to make an application under s. 172, 
Sea Customs Act. However, he came to the conclusion that the warrants 
issued by the Magistrate were void ab sitio. The learned Sessions Judge also 
further came to the conclusion that, though this was so, in his view, the learned 
Magistrate was not competent to cancel the warrants which he had issued. 
Consequently, the learned Sessions Judge has made a recommendation to this 
Court that the impugned order should be set aside. However, the learned 
Sessions Judge has pointed out certain circumstances, which, in his opinion, re- 
quire to be considered by us before quashing the impugned order of the learned 
Macistrate dated October 18, 1956. He has pointed ont that some hardship 
is likely to be caused to the opponents by quashing the aforesaid order and that, 
therefore, it would be proper for us to put the applicant on terms before quash- 
ing the impugned order. 

The first point which was canvassed before us was regarding the competency 
of Shri Butler to make the application under s. 172, Rea Customs Act. That 
section reads as follows :-— 

“Any magistrate may, on application by a Customs Collector, stating his belief that 
dutiable or prohibited goods are secreted In any place within the local limits of the 
jurisdiction of such magistrate; issue a warrant to search for such goods. 

Such warrant shall be executed in the same way, and shall have the same effect, as 
a search-warrant issued under the law relating to Criminal Procedure.” 

Jt is not and cannot be disputed that a Customs Collector has the authority to 
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make an application under the section. Therefore, the question for our oon- 
sideration is whether Shri Butler, the applicant, was a Customs Collector with- 
in the meaning of a. 172. It is not disputed that, on the relevant date, Shri 
Butler was not a Customs Collector per se, ie. the position which he occupied 
in the department on the relevant date was not that of a Customs Collector 
60 nomine. It is an admitted fact that, on the relevant date, Shri Butler was 
only a Superintendent of Central Excise & Customs (Preventive Branch), 
Baroda. The contention of the applicant, however, is that though he was not 
a Customs Collector eo nomine, he comes within the purview of the definition 
of the words ‘Customs Collector’, as given in s. 38(c) of the Indian Sea Customs 
Act. Therefore, the question for our consideration is whether Shri Butler 
comes within the purview of the aforesaid definition. That definition is an 
inclusive definition and in that definition are included two categories of persons. 
The definition is as follows: 

“ ‘Customs Collector’ includes every officer of Customs for the time being in sepa- 
rate charge af a custom house, or duly authorised to perform all, or any special, duties 
of an officer so in charge.” 

In the first category is mentioned, an offloer of customs for the time being in 
separate charge of a custom-house: It is not contended before us that i 
Butler comes within the purview of this part of the definition. Therefore, the 
matter need not be considered any further. The second category, which is men- 
tioned in the aforesaid definition, is that of an officer of customs duly authorised 
to perform all or any special duties of an officer in separate charge of a custom 
house. Such an officer is also a Customs Collector within the meaning of the 
aforesaid definition. Therefore, the main question which has been mooted and 
which is to be decided in the present proceedings is whether Shri Butler does 
or does not come within the purview of the aforesaid part of the definition. In 
order that the aforesaid part of the definition may come into play, the applicant 
has first to establish that he is an officer of Customs. That he was so is not 
disputed before us. The second thing which the applicant has to establish is 
that he has been duly authorised to perform all or any special duties of an 
officer in separate charge of a custom house. In considering this question it 
is necessary -to bear in mind that the definition does not of the confer- 
ment of any powers. It speaks only of the investment of duties. It is also 
necessary to bear in mind that, in order that this part of the definition may 
apply, it is not necessary that the officer concerned should be invested with all 
the duties of an officer in separate charge of a custom house. Even if an officer 
of Customs is invested with any of the duties of a person in separate charge 
of a custom house, he would come within the purview of the definition. The 
word ‘special’ used in this particular definition does not appear to have been 
used in contradistinction to the word ‘ordinary’. It was not contanded before 
us that the Act divides the duties of an officer in separate charge of a custom 
house into ordinary and special duties and that only the imposition of the latter 
duties on the officer would bring him within the purview of the aforesaid 
definition. It was admitted that the duties mentioned'in the Act are all ordinary 
duties of a customs officer or an officer in separate charge of a custom house. It 
is admitted by both the sides that the word ‘special’ here has reference only to 
the duties mentioned in particular sections of the Act. Therefore, the matter 
was not argued from the point of view of the duties being ‘special’ in the afore- 
said sense of their being in contradistinction to ‘ordinary’. The case of the 
applicant is that he has been invested with special duties of an officer in 
separate charge of a custom house. Therefore,’ the point we have got to con- 
sider is whether this contention of the applicant is justified. For this purpose, 
the applicant relies upon the notification No. 67-Cus., dated December 23, 1952, 
reproduced in the Addendum to the Indian Sea Manual, fifth ed, 
p. 4. The relevant portion, “which is relied upon, is para. 4 of the Notification. 
That paragraph is in the followmg terms: 

“All Superintendents, Deputy Superintendents and Inspectors shall in respect of all 
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ports within their reepective jurisdictions and the officers in charge of. customs at minor 
ports shall in respect of their respective ports exercise the powers conferred, and perform 
the duties imposed, on a Customs Collector under Sections 24, 29, 55, 58, €L, 62, 68, 65, 
88, 137, 141, 143, 158, 158, 160, 161, 195, 200 and 201 of the said Act.” ; 


Reading this paragraph, it is quite clear that all Superintendents: have been 
invested with tne duties mentioned in the aforesaid paragraph within their 
respective -jurisdictions. The aforesaid Notification was issued by the Chief 
Customs Authority under s. 9 of the Act. It is not disputed before us that he 
has authority to invest officers with duties under the Act and that the invest- 
ment -of such- duties would be a due investment so that officers can be said to 
have been duly authorised to exercise the duties under the Act. Therefore, 
we have no doubt whatsoever that Shri Butler, being a Superintendent, was 
duly invested with such of the duties as are mentioned in the sections specified 
in the aforesaid paragraph to be exercised within hia jurisdiction. It is not 
disputed that the jurisdiction of Shri Butler is coextensive with the jurisdiction 
of the. Customs Collector, Baroda, and that that of the latter includes the port 
of Bhavnagar within the territorial limits of which the learned Magistrate 
issued the warrants. It appears to have been contended in the Sessions Court 
that the aforesaid paragraph conferred jurisdiction only upon the officers work- 
ing in the Port of Bhavnagar. >: We cannot agree with this contention. The 
meaning of the aforesaid a. 4 appears to us to be quite clear that Shri 
Butler, under the aforesaid paragraph, is entitled to exercise the duties speci- 
fled in that paragraph, within the whole of his jurisdiction including the port 
of Bhavnagar. Therefore, under the aforesaid paragraph, it is quite clear to us 
that Shri Butler was invested with some of the duties exercisable by a Customs 
Collector under the Indian Sea Oustoms Act. However, turning back to the 
definition in s. 8(oc), we find that what that definition states is that, in order 
that an officer of customs may be a Customs Collector, the duties with which 
he must be invested must be those which are exercisable by an officer of customs 
in separate charge of a-custom-house. The aforesaid paragraph does not state 
in terms that the duties which are, exercisable by Shri Butler are those which 
are exercisable by a person in separate charge of a custom-house. Therefore, 
in order to decide. the: point in hand, we haye got to discover what are the 
duties which are exercisable by a person in separate charge of a custom-house. 
The learned advocates, appearing.on: both the sides, are agreed that, so far as 
the Indian Sea Customs Act is concerned, it does not impose in terms any duties 
upon an officer in separate charge of a eustom-house as such. The various 
sections of the Indian Sea Customs. Act. deal: only with the duties exercisable 
by a Customs Collector. „However, it is conceded before us that the duties 
which are exercisable by-a parson in separate charge of a custom-house are the 
game or identical duties which are exercisable by a Customs Collector. This 
result follows from the fact that the first part of the definition of s. 3(c) 

ecifically mentions that a person in: separate charge of a custom-house is a 
epre Collector within the meaning of the.Act itself. Therefore, from this 
point of view, we get the following result.. The duties exercisable by Shri 
Butler under .para. 4 of the ; aforesaid - Notifleation are duties which are 
performable under the Act by a Customs Collector appointed as such and also 
by a person in separate charge of a custom hoyse. ‘Therefore, we have no doubt 
whatsoever that the result is that Shri Butler is‘ invested with special duties 
which are performable by an officer of Customs in separate charge of a custom- 
house. Therefore, for the, aforesaid reasons, we have come to the conclusion 
that Shri Butler comes within:the, purview of the second part of the inclusive 
definition of ‘‘Customs Collector” aforesaid, and as such he would be a Customs 
Collector within the meanjng of the Indian Sea Customs Act. Therefore, we 
disagree with the view taken by the learned Judicial Magistrate and agree with 
the conclusion arrived at by: the learned Seasions Judge on the first point in 
controversy between the parties. a. 

The second point which arises for our consideration is whether Shri’ Butler 
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has the authority to make an applicätión under s; 172 of the Indian Sea Customs 
Act or not: The contention raised by the learned advocate for the opponents 
i was that, even if we construe that Shri Butler was a Customs Collector within 
the meaning of-s. 8(c)-aforesaid, still, Shri Butler had not “the authorit ‘ta 
make the application under s. 172 aforesaid. The contention was rai in, 
the following form. It was contented that' the mere fact that a persin is a 
Customs Collector within- the -meaning of the aforesaid definition does not 
necessarily mean that'he has a right to exercise all the duties which are’ men- 
tioned m all the sections of the Indian Sea Customs Act. It was contended 
that ‘still the powers-and the duties-of the persons concerned wopld be circums- 
cribed by the original document which is the source of the authority of the 
person concerned. In so far as this submission states that an officer of customs 
can exercise only such of the powers or the duties which are mentioned, ip the 
aforesaid Notification, the submission is correct. But before we can give effect 
to the aforesaid -submission, we must first of all satiafy ourselves that s. 172 
aforesaid deals with either the exercise of a power or the performance of a duty. 
It is only when we come to the conclusion that s. 172 deals with any of these 
two matters, that we can come to the conclusion that Shri Butler was not com- 
petent on account of the fact that in para. 4 of the aforesaid Notification, s. 172 
has not been specifically mentioned. Reading s. 172 as a whole, we have po 
doubt whatsoever that it does not confer any power upon a Customs Collector. 
The power, which is conferred, by the aforesaid section, is upon the Judicial 
Magistrate and not upon the Customs Collector. This is elear both from the 
wording of the section and the margindl note. We are also not satisfled that 
s. 172 deals with the petformance of Any duty on'the part of a Customs Collector, 
When a person makes an application to a Court of law, he does not perform 
a duty. All that he docs is that he asks for a relief or a remedy. In our 
opinion, the Customs Collector has been’ given a right to make an application 
and this right he derives by virtue of the fact that he is a Customs Collector 
within the meaning af the aforesaid Act. Therefore, in our opinion, ‘as Shri 
Butler comes within the definition of Customs Collector, the conclusion is’ in- 
evitable that he is also competent to make the application under s. 172 of the. 
Sea Customs Act. Therefore, we agree with the conclusion of the learned Ses- 
sions Judge that Shri Butler had the right to make the application under a. 172 
aforesaid. l 


. The next point which ‘was urged before us was about the validity of the 
warrants issued by the learned Magistrate. This t. has a reference to the 
letter which Shri Butler addreæed to the learned . Before we pro- 
ceed further in this respect, we may mention that the practice which appears 
to have been developed by the Customs Department of moving Judicial Courts, 
Ll pce BETTE cpa DIOP Ute a ated Oa be tule ha All, 
Judicial Officers must be approa el e concerned by making ap- 
plications in. proper form and not by addressing letters. However, this is a 
Pa pomik ea a a aa The letter of Shri Butler is in the 

following terms: 

“i Learn that ‘dutisble-end\ prébiblied ‘artalas vik: gold has been acticin’ into Tii 
and has been secreted along with the documents in the trading premises (shop) of... 

In this letter, Shri Butler has not stated that he entertained the belief that 
dutiable or. prohibited goods were secreted as mentioned in his letter. -What 
he has stated ‘is that he had learnt or had information on the subject. ` Section 
172, however, requires that that the application must state the belief of the Customs: 
Collector that dutiable and Po ited goods were secreted in any place. The 
contention of the learned Special Government Pleader was that though Shri 

Butler had not stated in terma that he entertained the belief, the actusl effec 
of his letter was-that he had stated his belief. ’ We cannot agree with this con- 
tention. In our opinion, there is a clear distinction between learning and belief. 
ee ee a S 

Therefore, we are in agreement with-the submission made by the learned 
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advocate for the opponents that the letter of Shri Butler, as it stood, did not 


comply with the provisions of a. 172 in terms. However, "the question for our | 


consideration is woether the aforesaid defect in the letter necessarily leads to 
the conclusion that the warrants were illegal or irregular and of such a charag- 
ter that the warrants should necessarily be cancelled by the learned Magistrate 
on that: ground. The contention of the learned advocate for the opponents 
was that the entertainment of the belief by the Customs Collector was the founda- 
tion of the order issuing the warranta. In other words, that such belief was a 
condition precedent for.the issue of the warrants. We do not propose to ex- 
press any opinion on this subject for the following reasons. In our opinion, 
Larosa gen ON ln abical yi eal, eae negary pr deceit 
whether the application did or did not in terms comply with the provisions o 
8. 172, Indian Sea Customs Act. The point has to be considered with reference 
to the conditions obtaining at the time when actually the order was made for 
issuing the warrants. At this stage, when we turn to the warrants themselves, 
we find that the learned Magistrate has stated in the body of the warrants that 
Shri Butler had expressed a belief that prohibited or dutiable goods were 
secreted at some place. Therefore, in our opinion, what has happened in the 
present case is this. On reading the aforesaid letter of Shri Butler, the learned 
Magistrate came to the conclusion that Shri Butler had expressed the belief on 
the particular subject. In our opinion, therefore, though we agree that Shri 
Butler has not expressed any belief, this is a case in which the learned Magis- 
trate has committed an error of judgment in interpreting the letter of Shri 
Butler. Actually, at the time when the warrants, were issued, the learned 
Magistrate did not realise that there was no expression of belief. It is in the 
context of the aforesaid circumstance that we have got to decide the legality 
or otherwise of the impugned order. It is true that the learned Magistrate 
has in his impugned order, stated that Shri Butler had not expressed such a 
belief, but, in our opinion, that is a later finding which the learned Magistrate 
arrived at after he had the benefit of hearing the arguments of the learned 
pleader for the opponents. The view taken by the learned Magistrate, at the 
time when the aforesaid warrants were actually ordered to be issued, has an 
important relevance on the subject of the validity or otherwise of the aforesaid 
letter and especially on the subject whether the warrants should be held void 
ab initio or should be cancelled by a subsequent order. The question that we 
have got to consider in the present case is whether, when the warrants them- 
selves state, in terms, that the applicant had -expressed a belief, as required 
by s. 172 aforesaid, the warrants could be held to be illegal or irregular on 
the strength of a subsequent finding which the same Court records with this 
consequence that the warrants should be held either to be void ab initio or that 
they should be cancelled by the order of the learned Magistrate. Having given 
our best consideration on the subject, we are of the opinion that such a result 
does not and ought not to follow necessarily. In our opinion, if the warrants 
on the face of them are valid, it woulda be wrong for the same Magistrate to 
hold that the warrants were illegal much leas void ab inttic, simply because he 
holds, later on, that the warrants were issued on account of an error of judg- 
ment. It is just an irregularity which does not affect the power of the officer 
who executes the warrants. In our opinion, the warrants at the time when 
they were issued were valid warrants and the aforesaid irregularity does not 
in any way affect the authority of the person, who was given the power to 
execute the warrants. Under the circumstances, we are not satisfied that the 
warrants were such warrants as justified their cancellation at a subsequent 
stage. 

Another point, which was urged in the Sessions Court and which was re- 
peated before us was that,’ before the warrants could be issued under s. 172, 
it was necessary for the learned Magistrate to hold an inquiry on the subject. 
We are unable to agree with this contention. In our opinion, the section does 
not require that the learned Magistrate should necessarily hold an inquiry into 


ainara 
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the matter. Giroan itor boma soans the earned Negotin in hana 
to hold an inquiry before exercising his power. under s. -172, Indian Sea Customs 
Act, he has the authority to make such an inquiry; ‘but if he does not feel that 
he should make an inquiry and he is prima facie satisfied with the expression of 
the belief of thé Customs Collector, in: our opinion, there is nothing in the afore- 
said section which would make it obligatory upon ‘the learned Magistrate to 
hold an inquiry on the subject. 

In view of our conclusion that the warrants are not of such a nature that 
they should neceasarily be cancelled, it is not- necessary for us to consider the 
further question as to whether the learned Magistrate has or has not the power 
to cancel warrants in a proper case, ie. when he comes to the conclusion that 
the warrants were void ab imiéto or that the illegality or irregularity committed 
with reference to those warrants was such that the persons against whom the 
warrants were issued were necessarily prejudiced. On this important subject, 
our attention was drawn to the observations made by.’a Division Bench in 
M. Ramchanron vy. Ghanashyam K. Inamdar.! We had the benefit of looking 
into a certifled copy of the -Judgment which was delivered by the aforesaid 
Bench. Very weighty observations have been made by their Lordships in the 
aforesaid case, in which they have pointed-out that, once a warrant is issued 
under s. 172 of the Indian Sea Customs Act, the Magistrate has no power te 
recall the warrant or to cancel it. But it is not necessary for us to decide 
in the present case whether the observations were obtter dicta or constitute a 
decision of the Division Bench. Apparently, having regard to the fact that 
the final order of of that Criminal Revision Application was based 
upon the consent of the counsel appearing in the case, it is open for one to 
contend that the aforesaid observations were ober dicta. 

However, before we part, it is necessary for us to refer to two more conten- 
tions, which were raised by the learned advocate for the opponents. As already 
stated, under the warrants not only gold but also gold ornaments and account 
books were seized. The contention of the learned advocate for the opponents 
was that the officers concerned had no authority to seize gold ornaments. The 
contention was based upon s. 8(1) of-the Foreign Exchange Regulation Act. 
In the present case. the warrants were obtained on the basis that gold had been 
imported or smuggled into India in contravention of the provisions of s. 8(1) 
aforesaid. The contention was that gold ornaments are not included within 
the meaning of the word ‘gold’ as used in the sub-s, (1). The term ‘gold’ has 
been defined in the Foreign Exchange Regulation ne itself. The definition 
is as follows: 

“ Gold’ inckados gold tn the form of coin, whathar lagal tander or not, or in tho 
form of bullion or ingot, whether refined or not.” 
However, it is noteworthy that the definition is inclusive and aoi exhaustive. 
The contention of the learned Special Government Pleader was that an article 
does not cease to be gold merely because it is converted ‘into an ornament. He 
contended that the article would continue to be gold in spite of the fact that 
the shape .of gold is changed into that of an ornament. Before we proceed to 
discuss this aspect of the case, we must note that, ‘once we come tothe conclu- 
gion that the warrants were valid and were not such as should have been can- 
celled, then the further question would arise as to whether the Magistrate has 
or has not jurisdiction to consider whether the arti¢les seized under the warrants 
were prohibited or dutiable or not. We do not want to express any opinion 
on this subject also. The matter was considered in the aforesaid Division Bench, 
and it will have to be considered later on whether the observations made there- 
in were cbiter dicta or constituted a decision of the Division Bench. But, in 
our opinion, even if we assume that, in a suitable case, where a Magistrate 
has authority to investigate into the aforesaid question, we have no doubt what- 
soever that,'In normal circumstances, when a warrant is valid, the question as 


1 Criminal Rivision AppHogtion No. 9890f J.J. on September 17, 1954. (Unreported 
1964, decided by Rajádhyksha and Obainani ig }- 
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to whether the articles seized are or are not prohibited or dutiable articles should 
be left to be decided by the authorities constituted under the Indian Sea Customs 
Act. In this connection, it is useful to turn to the provisions contained im s. 178 
of the Indian Sea Oustoms Act. Under this section, power is conferred not merely 
upon the Customs Collectors but also upon every o officer of Customs and even upon 
a person duly employed for the prevention of smuggling to seize all things which 
are liable to be confiscated under the Act. The officers or persons concerned can 
exercise this power anywhere and everywhere and do not require the aid of a 
warrant to do so. Therefore, before answering the question, in each case, it 
will have to be decided whether the seizure of articles was by virtue of the powers 
which the officer possessed under s. 178 aforesaid or whether the seizure was as 
ee T It is only when the 
learned Magistrate can come to the conclusion that the things seized were under 
his own warrants, then, in a suitable case, where the learned Magistrate comes to 
the conclusion that the warrants were illegal or were void ab initio and were 
such as required to be recalled or cancelled, he can put the parties on proper 
terms and restore the status quo. However, these conditions do not obtain in the 
present proceedings. We have already held that the warrants are not auch as 
should bo caneollod There is no clear evidence or finding that the articles were 
seized only under the warrants and not under s. 178, Sea Customs Act. Moreover, 
it is noteworthy that s. 172 of the Sea Customs Act only speaks about the issue of a 
search warrant and not about saixure of prohibited or dutiable articles. In the 
circumstances, in our opinion, having regard to the provisions contained in a. 178 
of the Indian Sea Customs Act and having regard to the fact that the Act itself 
provides for a hierarchy of tribunals for deciding the question of prohibited or 
dutiable nature of the articles seized, tha matter should not be decided by us, 
specially in a reference and should be left to be dealt with under the normal law 
and procedure. In our opinion, this is just a normal case and there is no special 
circumstance for holding that the power of seizure was exercised under the 
warrants and not under s. 178 of the Act. Therefore, we do not propose to 
intérfere with the action taken by the officers concerned after the issue of the 
warrants by the learned Magistrate and do not take a definite decision on the 
subject whether the gold ornaments do or do not come within the purview of 
. the aforesaid Foreign Exchange Regulation Act 
' The next contention was that the account books cquld not have been seised 
under the warrants. This contention ap to have been In ignorance 
of the amendment which was introd y the Sea Customs (Amendment) 
Act, 1955, No. XXI of 1955. Lagan 172 has been amended in such a 
way as -to confer a power upon the Magistrates to issue warrants not only for 
searching prohibited and dutiable articles but also for searching documents: re- 
lating to such articles. It cannot be disputed that account books come within 
the ce eae of the word ‘document’ as used in the amended section. The 
y mention that the officers the warranta shall 
plese fer and seize documents relating to the prohibi or dutiable articles. 
After the amendment was brought to the notice of the opponents the contention 
was not pursued further that the aforesaid part of the warrants was invalid or 
ilegal. There are no materials on the record which would show that the 
account books which were seized: in pursuance of the aforesaid warrants have 
no relation with the prohibited or dutiable articles. In the absence of this, 
in our opinion, it would be improper to interfere with the seizure of the afore- 
said account books. However, we do perceive in the present case that the ‘op- 
ponents are likely to undergo hardships especially on account of the fact that 
the account books are current- As @ meuli of the various proceedings, the 
result now is that the account books have been in the possession of the Custonis 
authorities for a period of about seven months.: We do not fesl quite happy 
about this. Having regard to the fact that s. 178, Indian Sea Customs. Act, 
does not empower the officers of Customs to -seize account books -or docu- 
ments, the authority of the officers concerned in seizing the aforesaid account 
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books must necessarily have been derived from the warrants issued by the 
learned Magistrate. Therefore, we leave the question open and do not decide 
for the present whether the account books can or cannot be returned as a result 
of the order of the learned Magistrate.. If the opponents find that the Customs 
authorities are not behaving in a reasonable manner- vis-a-vis these documenta 
or they have reasonable ground for believing that the Customs authorities are 
abusing the powers, which had been conferred upon them by the issue of the 
aforesaid warrants, the opponents shall be at liberty to make a proper appli 
cation after two months (the period’ which the learned Special Governmen 
Aada eave will tn eoin d to AEPA oft tia tame), POr die areal Mase 
trate, which would be disposed of according to its own merits, or if so advi 

the opponents might invoke the aeons of this Court under s. 561A o 
the Code of Criminal Procedure. 


Wo dispose of the referenco by sotting aside the order of tho learned Magis- 
trate, dated October 18, 1956. 
Ordor set aside. 


APPELLATE CIVIL. 
(NAGPUR BENCH] ,; 





Before Mr. Justice Mudhotkar. 


LILADHAR RATANLAL VYAS v. HOLKARMAL SOHANLATL* 
Indian Evidence Act (I of 1872), Sece..109, 163—Applicability of s. 109—Existence of 
partnership admitted and plaintiff contending that partnership not dissolved tll data 
of swit for accowts—Burden of proof to establish that partnership dissolved and to 
establish date of dissolution, on whom—Conditions under which party bound to give 
opponent’s documents as evidence. 


Section 109 of the Indien Evidence Act, 187% applies where the existence éf a 
partnership is admitted and the plaintiff's contention is that the partnership was ‘not 
dissolved till the date of the sult. In such a case the burden is upon the defendants 
who had initially admitted the fact of there. beg a' partnership to establish that 
it was dissolved and also to establish the date ‘on which the dissolution was effected. 

Under a. 163 of the Indian Evidence Act, 1872, a party is bound to give the oppo- 
nents documents as evidence in the :cuse if three conditions are fulfilled. The first 
condition ts that the document should: be rdquired-by: that party to ba produced in 
evidence. The second condition ia that it should be inspected by the petty calling for 
its production. The third condition is that the party producing the document should 
require the party calling for it to put it-in evidence. . 


- Tem facts appear in the judgment- 


M. N. Chandurkar, for the appellant, 
V. M. Kulkarni, for respondents Nos. 1 and g 


MUDHOLEAR J, E E E appeal fromi the dismimal of his 
stit for accounts of a diasolved partn 

According to the plaintiff, he entered into a partnership with defendants 
Nos. 1 and 2 in the year 1942 and contributed Re 6,000 as his share towards’ 
the capital of ‘the partnership’ business. The partnership business continued 
till July 28, 1948, on which date it waa dissolved by virtue of a notice served’ 
by the plaintiff. In that notice the plaintiff had demanded accounts of the 
partnership business, but the defendants failed ‘to repder accounts. By reason 


*Decided, S 25, 1967. aa B.N. Mukasdar, 
No. 59 1063, against the decision of data’ Se ome. TI, -Khemgaon,. 
B. Sieg Additional District . in Civi Sait’ oft 


gaon, in Cecil Apeoel Noe 898 of 1 oe 
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of this failure, the plaintiff was compelled to institute the suit out of which 
this second appeal arises, 

Both the defendants denied that defendant No. 1 had any connection with 
the partnership business, Both of them denied that the partnership business 
continued upto July 28, 1948. Further according to them a sum of Rs. 5,000 
contributed by the plaintiff was not towards the capital of the business but 
was by way of a deposit as security to cover future losem. They contend that 
the partnership business continued only upto October 28, 1948, on which date 
accounts were taken and a sum of Rs. 9,280-12-0 was paid to the plaintiff in 
full settlement of his claim. Further according to them, the suit was barred 
by limitation. 

The trial Court upheld the contentions raised on behalf of the defendants 
and dismissed the suit. The lower appellate Court affirmed the decree of the 
trial Court. 

It is contended before me, in the first place, that both the Courts below have 
erred in placing the burden upon the plaintiff to prove that the partnership 
did cease to subsist on October 28, 1943. According to the learned counsel by 
virtue of the provisions of a. 109 of the Evidence Act it is for the party alleging 
dissolution of a partnership to prove that fact and that therefore the burden 
was upon the defendants to establish that the partnership stood dissolved on 
October 28, 1943. In my opinion, s. 109 of the Evidence Act does not apply 
to this case at all That section would apply where the existence of the part- 
nership is admitted and the plaintiff’s contention is that the partnership was 
not dissolved till the date of the suit. Where such is the position, of course, 
the burden would be upon the defendants, who had initially admitted the fact 
of there being a partnership to establish that it waa dissolved and also to estab- 
lish the date on which the dissolution was effected. In the instant case, both 
the parties are agreed about the fact of dissolution. While according to the 
plaintiff the date is July 28, 1948, according to the defendants it is October 28, 
1943. Now, since the plaintiff has come forward with a definite case that the 
partnership was dissolved on the date mentioned by him, the burden is upon 
him to establish that fact. This is so not by virtue of s. 109 of the Evidence 
Act but of the rule that the plaintiff must establish every fact on which he 
relies and which ia relevant:in order to entitle him to the relief claimed, unless 
such fact is admitted by the defendants, Therefore, it is not necessary for 
the defendants to establish that the partnership was dissolved much earlier 
unless and until the plaintiff. discharged the burden which lay upon him by 
adducing prwna faote evidence and: that evidence is accepted by the Court. 

In the instant case, ‘the plaintiff's allegation is that the partnership was dis- 
golved by virtue of the notice served by him on the defendants. This notice 
has been proved by the plaintiff, and therefore unless it is shown that the part- 
nership had been dissolved at an earlier date, it cannot be said that the part- 
nership was dissolved by reason of the notice served by the plaintiff. Accord- 
ing to both the Courta below there is evidence to show that the partnership 
was dissolved on the date mentioned by the defendants. The trial Court has 
relied upon two pieces of evidence in support of the finding that the partner- 
ship was dissolved on October 28, 1948; one is the entry in the account-books 
filed by the defendants to the effect that on October 28, 1948, a sum of 
Rs. 9,230-12-0 was paid to the plaintiff; and the other is the statement in exh. 
P-8, which is a copy of an order passed by the Income-tax Officer under s. 26-A 
of the Act and which recites the fact that the partnership was dissolved in the 
Diwali of 1948 and that the profits of the firm were distributed between the 
partners. 

In so far as.the account-books are concerned, it seems to me that they have 
pot been proved at all. Nb doubt defendant No. 2 did state as a witness that 
the account-books filed by him were those of the partnership, but he admits 
that they were not written by him but that they were written by the munim 
of the partnership. He also admite that they were not written under his 
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directions, -In the circumstances, therefore, his evidence cannot be regarded as 
sufficient to show that the aecount-books belonged to the partnership. As re- 
gards the payment of Ra. 9,280-12-0 his evidence is to the effect that this 
amount was paid to the plaintiff by the munim, who it may be mentioned has 
not been examined as a witness in this case. Further, according to him, he 
was not present when this amount was paid. 

The lower appellate Court has, however, held that the account-books filed by 
the defendants, though not proved, must be taken to be the evidence of the 
plaintiff himself in this case since those account-books were produced by the 
defendants in pursuance of an application made by the plaintiff for their pro- 
duction. It is no doubt true that the plaintiff has asserted in the plaint that 
the partnership did maintam account-books and made an application requiring 
the defendants to produce the account-books. But there is nothing on record 
from which it could be inferred that the plaintif at any stage admitted, after 
the production of the account-books which are now on the record, that they 
are the account-books of the partnership. On the other hand, the plaintiff has, 
on more than one occasion, stated that the account-books of the partnership 
are written in the Punjabi seript, that he does not know the script and that 
the defendants should be asked to file translations or transliterations of those 
account-books, The plaintiff also wanted to inspect the account-books and per- 
mission was granted to him by the Court to inspect them. He was, however, 
unable to inspect the account-books as he could not secure the help of a Punjabi 
knowing person, and it is an admitted fact that he never mspected the account- 
books. In these circumstances it is difficult to see how the account-books can 
be treated as the plaintiff’s own evidence in the case. In thia connection refer- 
ence may be made to s. 163 of the Evidence Act which gays: 

“When a party calls for a document which he has given the other party notice 

to produce, and such document is produced and Inspected by the party calling for tts 
production, he is bound to give it as evidence if the party producing it requires him to 
do so.” 
Under this provision a party is bound to give the opponent’s documents as %vi- 
dence in the case if three conditions are fulfilled. The first condition is that 
the document should be required by that party to be produced in evidence. 
The second condition is that it-should be inspected by the party. The third 
condition is that the party producing the document should require the party 
calling for it to put it in evidence. In the instant case, only the first of these 
conditions has been satisfled but the other two have not been satisfled. That 
being the position, the account-books cannot be treated as the plaintiff’s evi- 
dence in the case. It would, therefore, follow that it could not be inferred from 
the unproved account-books that the partnership stood dissolved on October 
28, 1948. 

No doubt the order of the Income-tax Officer on which reliance is placed does 
mention the fact that the partnership was dissolved in the Diwali of 1943, but 
that order cannot be treated as evidence in proof of this fact. What was re- 
quired to be produced was a copy of the application bearing the signature of 
the plaintiff stating the fact that the partnership was dissolved in the Diwali 
of 1948. While such application can be used as evidence against the plaintiff, 
the order passed on that application cannot be so used. In these circumstances, 
T must hold that there is no material on the basis of which it could be held that 
the partnership was dissolved on October 28, 1948, and the plaintiff’s suit could 
be treated as barred by time. The proper course, in my opinion, would be to 
set aside the decrees of both the Courts below and remit the case to the trial 
Court for affording the parties opportunity to adduce such further evidence as 
they wish to on the pleas they have advanced. Now that the account-books 
are there it will be open to the plaintiff, if he so chooses, to inspect them. But 
before he inspects those account-books, it will be necessary for the Court to 
require the defendants to file translations or tranaliterations of the account- 
books so that it will be possible for the plaintiff to inspect the account-book. 
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If the defendants fail, within the time'given bythe Court, to file translations 
or transliterations or those eee their défense will be liable to be 
struck out. 


_ Accordingly, I doy the ap sist aside the iosa Of the two Courta below 
und remit the suit to the ‘trial urt for being dealt with further on merits 
with advertence to the above remarkk 


Z Cosps go far incurred will abide thé event. 
Appeal allowed. 


A NANPA 


«i 





Mr. Justice Chaini dnd Mr. Justice Tombe. 
THE: ARUNA sane LTD., AHMEHDABAPD 


THE INDUSTRIAL “COURT, BOMBAY. 9 

Bombay Industrial Relations Act (Bom. XI of 1947), Secs. 79(1) (2) (3), 78A(a) (i) ond 
Explanation, 42(4) end proviso, Sch. II, ttem (5)—Whather employer oan approach 
Labour Court under s. 79(1)—Applicability of s. 79(3) to application made by em- 
ployer to Labour Court—Employee applying to’ Ids employer for change but not 
sending copies of appHcatioh to’ Commissioner of Labour or Labour Officer as re- 
quired by r. 53(1)—Whether employee could be said to have asked for a change 
within s. 42(4)—Power of Labour Court to decide disputes relating to construction 
and taterpretation of awards or agreements. 
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the employer or the employees to approach the, Labour Court. 

Section 79(3) of the Bombay. Industrial Relations Act, 1946, will apply, when 
either the employer or the employees make.an application to the Labour Court If 
the employer, therefore, wishes to approach the Labour Court, he must also make 
the appHcation within three months after the employee has made an application to 
.him for a change under s. 42(4) of the Act. 

Where an employe in his letter addressed to his employer had asked for a 
change in his wages but he did’ not send copies of his letter to the Commissioner 
of Labour and the Labour Officer as required by r. 58(1), held that notwithstand- 
ing the fact that the prescribed procedure had not been followed, the employee could 
_ be said to haye asked for a chnge within the meaning ‘of s. 42(4) of the Bombay 

_ . Industrial Relations Act, 1948. 

A Labour Court has power to decide disputes relating to the construction and 
interpretation of awards and agreethents. Such an indusirial dispute shall be deem- 
ed to have arisen, if, after an employee has requested the employer for a change, 
ee ey eee eee eer em eee Mee 
, prescribed period. — 


Tot facts appear im the aienak. 


N. A. Palkhivala, with V-B. .Paigl, for the petitioner. 
N. A. Rane, for respondénte Nos. 6 to IL 


jae J.. The petitioner is a public limited company running a cotton 
textile mill at Ahmedabad. ‘In 1948 ‘the Industrial Court made an award known 
ax the Standardisation Award; by which the wages of all employees, including 
assistant stampers; hut excluding ¢lerks, were: fixed. In 1949 the Industrial 
Court made another award fixing the wages of clerks. Subsequently on June 
22,1949, there was an agreement between. the Textile Labour Association. 
Ahmedabad, which is a representative Union, and, the Ahmedabad Millowners’ 
Association by which the wages of elerks were revised. Respondents- Nos. 6 to 
11 im this petition, who are the only, contesting respondents and to whom I will 
hereafter refer as the. respondents, are employed as assistant stampers in the 
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mill rm by the petitioner. ae ie, Ge ee 
on 


sist be ta Saale = ungated pee eae oe being pad t to him 
the manager. The pstitioner replied to ondent No. 6 on April i 
and in its,reply it denied that ent No. 6'was a clerk or that oS 
entitked to the wages of a clerk. “Apr 20, 1966. tie potitiones nade. an 
application to the Labour Court, purporting to be an application under œ. 78 
and 79 of the Bombay Industrial Relations Act, in which they asked for an 
interpretation of the Standardisation ‘Award ‘and the agreement regarding 
clerks arrived at in 1949 and for a decision on the question whether the res- 
pondents and one other person Gangadas, who was also working as an assistant 
stamper, were entitled to the benefits of the agreament tegarding clerks arrived 
at on June 22, 1949. The respondents contended that the application was not 
maintainable, as the petitioner was not entitled to approach the Labour Court 
under s. 78 of the Act. This contention was accepted By the Labour Court, 
which accordingly dismissed the application made by the petitioner. On -ap- 
by the petitioner, the Industrial Court confirmed the decision of the 

bour Court. The petitioner has, therefore, filed the present special civil 
application, in which the petitioner has prayed that the orders passed by the 
Labour Court and the Industrial Court should be set aside and that the Labour 
Court should be asked to decide the application made to it by the petitioner 
on merits. 
. The relevant part of s. 78 of the Bombay Industrial Relations Act provides 
as follows: 

“(1) A Labour Court shall have power to— 

A. decide— $ j 

(a) disputes regarding—.. | 

(H) any change made by an employer or desired by an employee in respect of an 
industrial matter specified in Schedule IN and matters arising out of such change;” 
The explanation to this-section provides ‘that a dispute falling under cl. (a) 
of para. A of sube. (1) shall be deemed to have arisen, if within the ‘period 
prescribed under the proviso to sub-s. (4) of g. 42, no agreement is arrived 
at in respect of an order, matter or change referred to in the said proviso. 
Sub-section (4) of s. 42 provides that an employee desiring a change in respect 
of (#6) an industrial matter specified in Schedule IJ, shall make an. appli- 
cation to the Labour Court: provided that no such application shall lie unless 
the employee has in the prescribed manner approached the employer with a re- 
quest for the change and no agreement ean arrived at in respect of the 
change within the prescribed periqd. Item.(5) im sch. IMI to the Act is as 
follows: ‘‘Construction and interpretation | of awards, agreements. and settle- 
ments”. Reading these provisions together, it is clear that a Labour Court 
has power to decide disputes relatmg to the construction and interpretation , of 
awards and agreements ‘In view of the lanation to s. 78, such an industrial 
dispute with -regard to the construction of an award and/or agreement shall 
be deethed to have arisen, if, after an ERE hag requested the employer for 
d change, no agreement is arrived át between the parties in respect of that mat- 
ter within the prescribed period. 
c The first question to be diotermiiad Piératore. is’ whether there Was A. dispute 
in regard to the interpretation of the Standardisation ` Award and the. agree- 
ment reyarding clerks arrived at in 1949.- The Industrial Court in its order 
has observed that respondent No. 1 (present réspondent No. 6) had raised a 
dispute alleging that he was entitled to be’ paid the scales fixed ‘under this 
agreement (dated Jund’ 22, -1949) andini the: letter-dated March 20, 1966, had 
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complained to the company about it. The Industrial Court, therefore, evident- 
ły took the view that there was, & dispute between, the partics regarding the in- 
terpretation of the award and the agreement regarding clerks. Mr. Rane, who 
. appears on behalf of the respondents, has strenuously argued that there was 
no dispute within the meaning of the Act, as respondent No. 6 had in his letter 
dated March 20, 1956, (exh. 19) not asked for any change. There is no sub 
stance in this argument. In para. 8 of his letter dated March 20, 1956, (exh. 
19) respondent No. 6 had stated that, although for seven years clerical work 
was taken from him,.he had been designated as an assistant stamper and paid 
wages as such. In para. 5 of his letter, he had stated that he had, therefore, 
approached the Manager-cum-Saleaman to grant him salary gradation as per 
clerical agreement and that he had been told that his case would be considered 
in the following month. In para. 6 it was stated that after he had complained 
to the manager, there was a change in the nature of work assigned to him. In 
para. 7 he stated that he felt aggrieved by this action of the mills and in para. 
8 he asked for his grievances being enquired into. In reply to this letter, the 
petitioner stated that respondent No. 6 was being paid correct wages as fixed 
under the award. There was, therefore, clearly a T between the peti- 
tioner and respondent No. 6 as to whether respondent No. 6, who was working 
ag an assistant stamper, was entitled to wages fixed for clerks by the agree- 
. ment of June 22, 1949, or those fixed for assistant stampers by the Standardi- 
` gation Award. Mr. Rane has contended that the letter of respondent No. 6 
was only a letter of request and not a letter asking for a change within the 
meaning of subs. (4) of s. 42. This argument again cannot be accepted, for 
in his letter respondent No. 6 had clearly stated that he had asked the manager 
‘to pay him the wages of a clerk. He had, therefore, asked for a change in his 
Wages. 

The proviso to subs. (4) of s. 42 states that an approach to the employer 

for a change should be made in the prescribed manner. Sub-rule (1) of r. 58 
provides that a copy of the application made to the employer shall be forward- 
ed to the Commissioner of Labour and also to the Labour Offleer for the local 
area. Respondent No. 6 had not sent copies of his letter to the petitioner, to 
these Officers. Mr. Rane has, therefore, urged that as the prescribed proce- 
dure had not bean followed, respondent No. 6 cannot be said to have asked for 
a change within the meaning of sub-s. (4) of s. 42. It is, however, clear from 
his letter that he had asked for a change in his wages. It will be difficult to 
hold that he had not asked for a change, merely because he did not send copies 
of his letter to the Commissioner of Labour and the Labour Officer, as he ought 
_ to have done under the rules. 
' In para. 9 of the written statement: filed by the respondent in the Labour 
Court it was denied that the agreement of June 22, 1949, did not apply to the 
respondents. Their contention, therefore, was that they were entitled to wages 
in accordance with this agreement. The respondents further stated in the 
same paragraph that respondent No. 6 ‘‘alone had asked for scales under the 
clerical agreement by reason of his duties’ and that ‘‘this dispute’’ did not 
affect the other opponents. They, therefore, admitted that there was a dispute 
between the petitioner and respondent No. 6. The statement that this dispute 
did not affect the other respondents is inconsistent with their contention that 
their wages should have been regulated by the agreement of 1949. In para. 7 
it was stated that the respondents denied that they were paid wages ‘‘on legal 
and proper interpretation of the award’’ or that they were ‘‘covered by the 
Standardisation Award” or ‘‘that they could not be legally covered by the 
clerks agreement dated June 22, 1949’. It is, therefore, obvious that there 
was a dispute at least between respondent No. 6 and the petitioner in regard 
to the interpretation of the Standardisation Award and the agreement in re- 
gard to clerks reached in 1949 and that this dispute affected the other res- 
pondents also. 

The next question to be considered is whether the petitioner eould approach 
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the Labour Court for the settlement of this dispute. There is nothing in s. 78, 
which prevents an employer from approaching the Labour Court. Sub-section 


(1) of s. 79 provides that proceedings before a Labour Court in respect of, 


disputes falling under cl. (a) of para. A of subs. (1) of s. 78 shall be com- 
menced on an application made by any of the parties to the dispute. The par- 
ties to an industrial dispute are the employer on the one hand and the employee 
or the employées on the other. Section 79 gives a right to either of the parties 
to the dispute to approach the Labour Court. On a plain reading of this 
section, it must, therefore, be held that the petitioner could make an applica- 
tion to the Labour Court for the settlement of the dispute. Sub-section (2) of 
s. 79 states that every application under sub-s. (1) shall be made in the pres- 
eribed form and manner. Rule 71 provides that every application under sub- 
s. (1) of s. 79 shall be made in Form P. The relevant portion of Form P is as 
follows : 

employer 

— re T Applicant.” 
employee 

Labour Officer 

This form, therefore, also provides for an application bemg made to the Labour 
Court by an employer. 

Bub-section (3) of s. 79 lays down a period of limitation for making applica- 
tions to the Labour Court. It provides for a period of three months from the 
date of the employee concerned having approached the employer under the 
proviso to sub-s. (4) of s. 42. The Industrial Court seems to have taken the 
view that this sub-section lays down a period of limitation only for the em- 
ployees and not for the employer. This view does not appear to be correct. 
The sub-section will apply, when either party makes an application to the 
Labour Court. If the employer wishes to approach the Labour Court, he must 
also make the application within three months after the employee has made 
an application to him for a change under sub-s. (4) of s. 42. 

The Industrial Court has also referred to the fact that there is no provision 
in the Act corresponding to sub-s. (4) of s. 42, stating that an employer de- 
siring a change shall apply to the Labour Court. The effect of this is that it 
is not obligatory on the employer to approach the Labour Court before he 
makes a change. But we have not been able to find any provision in the Act 
or the rules, which prevents an employer from approaching the Labour Court 
under s. 78 of the Act, after a dispute has arisen. 

Another reason given by the Industrial Court in support of its view is that 
an employer can act upon his own interpretation of the award and leave it 
to the employes to approach the Labour Court. That is undoubtedly true. 
But if an employer acts on his own interpretation or makes a change, it might 
give rise to disputes and create discontent amongst the workers. In order to 
avoid this contingency, an employer may prefer to approach the Labour Court 
to get the dispute resolved rather than to act on his own interpretation. One 
of the objecta of the Act, as stated in the preamble, is to make provision for 
the settlement of ‘industrial disputes’. We must, therefore, interpret the pro- 
visions of the Act in a manner, which would promote its objects. It would 
certainly be more conducive to the maintenance of industrial peace if, in case 
there is a dispute as to the correct interpretation.of an.award, agreement or 
a settlement, the employer, before acting on his own interpretation, approaches 
the Labour Court and obtains a decision as to its correct interpretation. 

In any cage, sub-s. (1) of s. 79 clearly shows that.the Legislature intended 
to give the right to approach the Labour Court to both-the parties, t.e. the em- 
ployer and employees. a 

The view taken by the Industrial Court and the Labour Court was, therefore, 
wrong. Accordingly, we set aside the order passed by the Labour Court, con- 
firmed in appeal by the -Industrial ‘Gourt and direct that the Labour Court 
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should hear the application made by the petitioner on its merits and then dis- 
pose of it in accordance with law. The petitiomer should get its costs from 
respondents Nos. 6 to 11. 
_ We may also observe that the attitude adopted by respondents Nos. 6 
to 11 im this case seems to us to be very unfair. Respondent No. 6 himself 
raised a dispute by complaining first orally and thereafter in writing that he 
was not being paid his proper wages, to which he was entitled either under 
the award or under the agreement of 1949. Respondents Nos. 7 to 11 in their 
written statement in the Labour Court also contanded that they were entitled 
to receive the wages fixed for the clerks. When, however, the petitioner tried 
to obtain a settlement of the dispute, respondents Nos. 6 to 11 objected to it. 
They themselves did not make an application to the Labour Court for resolving 
the dispute. There is, therefore, force in the argument advanced on behalf 
of the petitioner that the object of these respondents was ejther to harass the 
petitioner by filing a number of applications before the Payment of Wages 
Authority or to raise a dispute, keep it unresolved and thereby create a cause 
for agitation and discontent amongst the workers. Such an attitude is un- 
reasonable and does not reflect credit on these respondents. 

Order set aside. 





Before Mr. Justice Dirtt and Mr. Justice Badkas. 

DATTATRAYA AWADAJI SHINDE v. 8. V. BHAVE.* 
Bombay Provincial Municipal Corporations Act (Bom. LIX of 1949), Sec. 10(1)(HD— 
Bombay Primary Education Act (Bom. LXI of 1947)—Petitioner offering himself 
as candidate for election to Municipal Corporation—Petitioner residing in own house 
with wife and children—Wife of petitioner employed as municipal school teacher— 
Whether petitioner suffered from disqualification under s. 10(1)(f)—Petitioner’s wife 
whether employed by Municipal School Board—Nature of interest contemplated by 
s. 10(1)(f). 


The petitioner offered himself as a candidate for election to a Municipal Corpora- 
tion governed by the Bombay Provincial Municipal Corporations Act, 149. He was 
living with his wife and children in a house owned by him, and his wife, at the time 
he stood for election, was employed as a municipal school teacher. The petitioner’s 
nomination was rejected on the ground that he suffered from the disqualification con- 
templated by s. 10(1)(f) of the Bombay Provincial Municipal Corporations Act:— 

Held, that the petitioner's wife was in employment with the municipal corporation, 

that in the circumstances of the case the petitioner had interest in the employment 
of his wife with the municipal corporation within the meaning of s. 10(1)(f) of the 
Act, and 

that, therefore, the petitioner suffered from disqualificadon under s. 10(1)(f) of 
the Act 

i The interest contemplated by a. 10(1)(f) is such or should be such as is likely to 
i come into conflict with one’s duty as a councillor. In other words, there must be a 
conflict between interest and duty, in order to make the section applicable. 

M. M. Nandgaonkar v. Collector, Thana’ and Champaklal Chottalal Parikh v. 
Mahendra Govindlal Chokshi" applied. 


- Tre facts appear in the judgment. 
Y. V. Chandrachud, for the petitioner. 
' D. V. Patel and 8. B. Tarkunde, for opponent No. 1. 


Dutt J. The petitioner in this case is one Dattatraya Awadaji Shinde who 
resides at Kasba Peth, Peona 2. He has two wives, one of whom is Kalawatibai 
Decided, November 8, 1957. Special Civil 2 (1955) Special Civil Heation No. 1807 
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and this Kalawatibai is a municipal school teacher. Elections to the Poona 
Municipal Corporation are to be held in November 1957 and the petitioner 
filed a nomination paper, offering himself as a candidate from Ward No. ll. 
The scrutiny of his nomination paper was made by the Municipal Commissioner 
of the Poona Municipal Corporation on October 25, 1957, and by an order 
made on the same date, he rejected the nomination under r. 9 of the Eleetion 
Rules, holding that the nomination paper filed by him was invalid. It is the 
correctness of this order which has been enged by Mr. Chandrachud 
appearing for the petitioner upon this petition under art. 227 of the Constitu- 
tion. 

The facts, as they appear in the order made by the Municipal Commissioner, 
are that the petitioner has two premises, in one of which his first wife lives, 
while his second wife, who is Kalawatibai, resides in House No. 95/A Shivaji- 
nagar, which is owned by the petitioner. The learned Commissioner concluded 
that it was not possible to accept the petitioner’s contention that he had no 
interest in the employment of his wife, and in making the order this is how he 
put the situation: . 

“Normally a husband and wife would be interested in each other's employment. Even 
tf the husband and wife have separate Income and Hve separately, still they can be deem- 
ed to have material interest in the employment of each other in the sense thet there may 
arise a conflict between his or her interest in the employment of the spouse and the duty 
as councillor. In the present case the wife is actually living m a house owned by her 
husband even if the husband may be living with another wife in another house.” 
Upon this petition, two questions arise for decision. The first question is 
whether the petitioner has, directly or indirectly, interest in any employment 
with, by or on behalf of the Corporation. The answer to this question must 
depend upon an answer to another question which is whether Kalawatibai is 
in employment with, by or on behalf of the Corporation. Mr. Chandrachud 
appearing for the petitioner contends that Kalawatibai is in employment with 
the euen a School Board and she is not in employment with the Poena 
Municipal Corporation. The second question which arises is, what must be the 
nature of interest of the petitioner in order to meur the disqualification for the 
purpose of s. 10(1)(f) of the Bombay Provincial Municipal Corporations Act, 
1949, 


In order to answer the first question, it is necessary to look at certam pro- 
visions first of the Provincial Municipal Corporations Act. The section, which 
is material, is s. 10(1)(f) which provides :— 

“Subject to the provisions of sections 18, 17 and 404, a person shall be disqualified 
for being elected and for being a councillor if such person— 

subject to the provisions of sub-section (2), has directly or indirectly, by himself or 
his partner any share or interest in any contract or employment with, by or on behalf of 
the Corporation.” 

In order to understand this section, it would be necessary to refer to s. 4(2) of 
the Act, which provides :— 

“The duties imposed on the Corporation in respect of primary education shall be 
performed in accordance with the provisions of the Bombay Primary Fducation Act, 1947, 
and for the purposes of the said Act the Corporation shall be deemed to be an authorized 
munictpality within the meaning of the said Act with power to control all approved 
schools within the City, and to appoint an Administrative Officer.” 

The next section to look at is s. 68 which refers to obligatory duties of the Corpo- 
ration. So far as material, it provides: 

“Tt shall be Incumbent on the Corporation to make reasonable and adequate provision, 
by any means or measures which it is lawfully competent todt to use or to take, for each 
of the following matters, namely—... 

(15) maintaining, aiding and suitably accommodating schools for primary education;” 
In view, however, of the language of s. 4(2) it is now necessary to refer to cer- 
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tain provisions of the Bombay Primary Education Act, 1947. According to the 
pror abie of the Bombay Primary Education Act: 

O T O E ernie E aden Snare 
education; and whereas it is the declared policy of Government that universal, free and 
compulsory primary education should be reached by a defintte programme of progressive 
expansion; and whereas it is expedient to make better provision for the development, 
expangion, management and control of primary education in the Province of Bombay; It 
is hereby enacted as follows:—” 

It is clear, therefore, that, according to this preamble, the object of the Bombay 
Primary Education Act is to make better provision for the development, expan- 
sion, management and control of primary education in the State of Bombay. 
There are certain definitions which it is necessary to refer to. The expression 
‘fapproved school’ is defined in s. 2(2) as meaning a primary school main- 
tained by the State Government or by a school board or by an authorized 
municipality or which is for the time being recognised as such by a school board 
or by the State Government or by an officer authorized by it in this behalf. 
Having regard to the language of s. 4(2) of the Bombay Provincial Municipal 
Corporations Act, there is no question that the Poona Municipal Corporation 
is an authorized municipality; and as such an approved school, according to 
g. 2(2), would be a primary school maintained by the Poona Municipal Corpora- 
tion. The expression ‘‘authorized Municipality” is defined in s. 2(6) as 
meaning a municipality which is authorised by the State Government under sub- 
a. (I ) of s. 16 to control all approved schools within its area. The important 
AEA ig as regards the definition of the expresion ‘‘Municipal School 

oard’’ which is given in g. 2(11), and it means a school board constituted for 
the area of an authorised municipality under s. 3. The last definition to be 
noticed is the definition of the expression ‘‘School Board’’ which is given in 
a. 2(19), and it means a district school board or a municipal school board, ag the 
ease may be. A reference to s. 3(2) of the Act shows that for each area of an 
authorized municipality there shall be a municipal school board, and s. 4 deals 
with the constitution of school boards. Briefly, the constitution is that a school 
board is to consist of a certain number of members, some of whom are appoint- 
ed by Government and some of whom are elected by the authorised munici- 
pality. There is a group of sections which it would be necessary to refer to, 
and the first of these is s. 16 which, by sub». (1) provides: 

“The Provincial Government may authorize any mumictpality under the Bombay 
District Municipal Act, 1901, or under the Bombay Municipal Boroughs Act, 1925, to 
control all approved schools within its erea.” 

Then according to s. 16(2): 


..al existing and future rights, liabilities, powers and duties of any municipality, 
Mee i ee 
before the date of the coming into force of this Act, in respect of primary school teachers 
and other persons employed by it for the purposes of primary education shall on such 
date vest in or be performed or exercised by the said municipality as an authorised 
munictpality under this Act;” 

Then s. 17 may be referred to, which, by sub-s. (1), el. (c), provides: 

“Bubject to the provisions of this Act and the rules made thereunder an authorised 
municipality shall perform the following duties and functiona, namely:— 

(c) to maintain an adequate staff of Asistent Administrative Officers, Supervisors, 
Attendance Officers, clerks, teachers, inferior servants and other staff as may in the opinion 
of the Provincial Government be necessary; ” . 

Section 18 deals with the powers, dace and functions of municipal school 
boards, the constitution of which has been referred to in s. 4. According to 
8. 18(1), subject to the provisions of the Act and the rules made thereunder, 
the municipal school board shall be responsible for the management and con- 
trol of all primary schoolg which vest in the authorized municipality and for 
the control of all other approved schools within the area- of the authorised 
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municipality. Section 18(1), therefore, shows that a municipal school board is 
constituted for the management and control of all primary schools and the 
municipal school board is responsible for the management and control of the 
primary schools. What is important is that these primary schools vest in the 
authorized municipality, and since the Poona Municipal Corporation is an 
authorised municipality, all the primary schools within its area must, of neces- 
sity, vest in the Poona Municipal Corporation. The next section to refer to 
is s. 20 which, so far as material, provides: 

“every authorized municipality shall maintain an adequate staff of Assistant Ad- 
ministrative Officers, Supervisors, Attendance Officers, Clerks, primary school teachers and 
inferior servants and other staff (including engineering staff), as may in the opinion of 
the State Government be necessary for the administration, management and control of 
approved schools within its area...” 

Section 20(2) is more important, which provides, so far as material: 

“The staff maintained under sub-section (1) shall be servants of the district school 

board or of the authorized municipality as the case may be, and shall receive their pay, 
allowances, gratuttles and pensions from its primary education fund...”. 
The expression ‘‘primary education fund’’ is defined in a, 2(16) of the Act and 
the primary education fund is maintained under s. 44 of the Act. It is clear 
from the language of s. 20(2), therefore, that the pay, allowances, gratuities 
and pensions are paid from the primary education fond and the primary 
teachers referred to in s. 20(1) are the servants of the authorized muni- 
cipality, viz. the Poona Municipal Corporation. Section 23 may also be 
referred to. That section deals with, what is called, ‘‘the staff selec- 
tion committee’’. Now, the committee contemplated by s. 23 is to select 
candidates for appointments as Assistant Administrative Officers, Super- 
visors. Attendance Officers and teachers, and what is more important is 
s. 28(5) which says that the authorized municipality shall make appointments 
of the candidates so selected in accordance with the directions given by the 
staff selection committee. Reading, therefore, the Bombay Provincial Mumi- 
cipal Corporations Act with the Bombay Primary Education Act, it is clear 
that a municipal school board is constituted by Government for the purpose 
of controlling primary education. A municipal school board consists of two 
sets of members: (1) those appointed by Government and (2) those elected 
by the authorized municipality. There is, therefore, if one may say so, a sort 
of a dual control with regard to primary education. But there can be no 
question that the primary teachers are the servants of the Poona Municipal 
Corporation. It is not, therefore, possible to accept the contention of 
Mr. Chandrachud that the petitioner’s wife, Kalawatibai, is in employment 
not with the Poona Municipal Corporation but with the Municipal School 
Board. The first point raised by Mr. Chandrachud, therefore, fails. 

This leads me to the consideration of the first question, ie., whether it can 
be said in this case that the petitioner has directly or indirectly interest in the 
employment of Kalawatibai with, by or on behalf of the Poona Municipal 
Corporation. This question and the second question, which I have mention 
earlier in the course of this judgment, really go together. In construing 
s. 10(1) (f), one has to ask oneself the question as to what is the sort of interest 
which the petitioner should have in the employment of Kalawatibai so as to 
incur the disqualification within the meaning of s. 10(1)(f). The expression 
which requires construction is the expression ‘‘interest’’ occurring in 
s. 10(1)(f) and the real question is what is the exact connotation of the 
expression ‘‘interest’’ occurring in s. 10(1)(f)? Here is a case of a husband 
wanting to offer himself as a candidate at a municipal election and he has a 
wife who is in the service of the Poona Municipal Corporation as a primary 
teacher. Now, when a wife is in service, her husband is interested in her 
employment and a wife is, and would be, interested in her husband’s employ- 
ment. That is the same thing as saying that a husband and his wife are 
interested in each other’s employment. But that, to my mind, is a popular 
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notion about the interest taken by one in the other’s employment. The expres- 
sion ‘‘intereat’’ contemplated by s. 10(1)(f) is something different. The inte 
rest contemplated by s. 10(1)(f) is such or should be such as is likely to come 
into conflict with one’s duty as a councillor. In other words, there must be 
a conflict between interest and duty, in order to make the section applicable. 
It means, therefore, that a husband’s interest in his wife’s employment must 
come into conflict with his position as a councillor and this is perfectly natural. 
The object in enacting s. 10(1)(f) is evidently to secure purity in municipal 
administration, If this purity in municipal administration were not maintain- 
ed, there is likely to be chaos in the working of an institution which is part 
of local self-Government. The question, therefore, which one has to addres 
onself to is what ia the meaning of the expression ‘‘interest’’ as occurring in 
s. 10(1)(f)! Now, according to the learned Municipal Commissioner, because 
the petitioner is interested in the employment of his wife, it is sufficient for 
the petitioner to incur the disqualification within s. 10(1)(f). The relation- 
ship between the petitioner and his wife Kalawatibai is not, and cannot be, a 
matter of dispute. The petitioner has got two wives and Kalawatibai stays in 
a house belonging to the petitioner himself. What is more, Kalawatibai has 
two children, a son and a daughter, and Mr. Chandrachud has not disputed 
on this petition that Kalawatibai resides in a house owned by the petitioner; 
nor is there any dispute that Kalawatibai has two children by the petitioner. 
The circumstance, therefore, of the petitioner having two premises is only a 
matter of convenience. The petitioner is as much living with his first wife as 
he is living with Kalawatibai in House No. 95/A Shivajinagar, Poona. It is 
not, therefore, difficult to reach the conclusion that the petitioner is living with 
his wife Kalawatibai in House No. 95/A Shivajinagar. In conceivable cir- 
cumstances, a husband may depend upon his wife for the maintenance of his 
family and in such a case the husband wanting to be a municipal councillor 
may evidently have interest in the employment of his wife, when the wife 
happens to be a municipal servant. That, I think, is the clearest case of a 
husband wanting to be a municipal councillor, having intereat in the employ- 
ment of his wife who ia a municipal employee. The expression ‘‘interest’’ is 
not easy to define, but it is clear that s. 10(1)(/) is expressed in language as 
wide as possible, It is not necessary for the application of s. 10(1)(f) that the 
husband should have direct interest in the employment of his wife. It is suff- 
cient if he has indirect interest in the employment of his wife. But the ques- 
tion still remains as to what is the meaning to be given to the expression 
‘<interest’’, This question came up for consideration in a case reported in 
M. M. Nandgaonkar v. Collector, Thana. The meaning of this expression 
“interest” is sufficiently expressed in para. 1 of the head-note, which is as 
follows: 

“The interest contemplated by. s. 12(2)(b) of the Bombey Municipal Boroughs Act, 
1925, need not necemarily be a pecuniary interest. The interest must be a material 
interest. It must be a substantial interest. It is not sufficient if the tnterest is purely 
sentimental or an interest arising out of a person having friendship with someone or being 
interested in his welfare”. 

It may be pointed out that the language of a. 12(2) (b) which was the subject 
of construction in M. M. Nandgaonkar’s case closely resembles the language 
of s. 10(1)(/) with the difference of one word ‘‘under’’ which occurs in 
s. 12(2) (b) and which does not occur in s. 10(1) (7). But that, I think, makes 
no difference to the principle which is to be applied to the facts of this case. 
The facts in M. M. Nandgaonkar’s case were rather peculiar. The petitioner 
in that case was an elected member of the Thana Municipal Borough After 
his election, he was elected Vice-President of the Municipality. The petitioner 
happened also to be the President of the Thana Municipal Kamagar Sangh 
gince its inception in 1948. The petitioner as President of the Sangh was fight- 
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ing the cause'of the Municipal ‘em employs and he was responsible for raising 
industrial disputes which were erred to the Industrial Tribunal Upon 
those facts, the question which arose for decision was whether it could be said 
of the petitioner, that there was a conflict between interest and duty; the inte- 
rest arising was in consequence of his fighting the cause of the municipal 
employees and his duty in consequence of his being the Vice-President of the 
Municipality. It is worthy of note that there was no question in that case of 
M. M. Nandgaonkar having any personal gain of his own, and it is clear that 
upon those facts this Court held that the disqualification contemplated by 
s. 12(4)(b) was not thereby incurred. In this case the facts do not admit of 
any dispute. The husband is wanting to be a municipal councillor and the 
wife is at this time already in employment with the Municipal Corporation to 
which the petitioner seeks election. What is more, the petitioner is living with 
his wife and his children. It may be conceded, looking to the fact that the 
petitioner owns a house in his own right in which Kalawatibai lives, that the 
petitioner is a man of substance. It is possible that he may not depend upon 
his wife for the maintenance of his family. But is this decisive of the matter! 
One has in such cases to take into consideration the relationship between the 
parties. It may perhaps be urged that to the extent to which the wife helps 
the husband in maintaining the family, the husband has interest in the employ- 
ment of his wife, but for thia there is no evidence. What is relevant is that 
the husband may get an opportunity or may have a temptation of showing 
favour in the employment of his wife with the Poona Municipal Corporation, 
and if the object in enacting the section is to maintain purity in municipal 
administration, it is evident that under those circumstances a disqualification 
under s. 10(1)(f) would be incurred. A case similar to the present case was 
decided in Champaklal Chotialal Partkh v. Mahendra j Chokshi! and 
the facts in that case very nearly resemble the facts in this case. In that case 
a son was wanting to be a municipal councillor of the Petlad Municipality and 
his father was a pleader for the Municipality to represent in various cases of 
assessment, It was found as a fact that the father and son were living together, 
and in dealing with this case, this is what the learned Chief Justice said: 

“In our opinion, the interest here is not the interest which a man may have in the 
prosperity of his friend. There the interest is clearly sentimental or emotional. When 
you have a person living jointly with his father, it seems to be inarguable that the 
son's interest in the prosperity of his father is purely sentimental or emotional. If the 
father earns more, he bas more to spend on the family. His prosperity must affect the 
position of ths son and the Interest that the son has in the prosperity of his father is 
clearly a material or a substantial interest”. 

Following, therefore, the principle laid down in M. M. Nandgaonkar’s case 
and the principle also laid down in Champaklal Chottalal Parikh v. 
Mahendra Govindlal Choksht we are of the opinion that the petitioner 
suffers from the disqualification contemplated by a. 10(1) (f). Mr. Chandra- 
chud argued that in the context of changed and changing conditions of society, 
this may be too technical a view of the matter to take. Mr. Chandrachud may 
be right or may not be right. But what is important is purity in municipal 
administration. If a person wants to be a municipal councillor, there is nothing 
to prevent him from seeking election to the Corporation, when he cannot 
possibly be accused of having any interest in the employment of a near relation 
of his. But one must realise that cases of conflict between interest and duty 
have got to be avoided. Otherwise, purity in municipal administration would 
be impossible to achieve. In our view, s. 10(1)(f) is a salutary provision and 
there is a possible scope and opportunity for a municipal councillor to show 
favour, especially when the relationship is that of bnsband and wife, and we 
are clear that on the facta of this case s. 10(1)(f) is attracted. The learned 
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Commissioner was, therefore, right in rejecting the aa of the petitioner 
as invalid. 


Mr. D. V. Patel appearing for opponent No. 1 has awa an objection to the 
maintainability of this petition. His contention is that under the Bombay 
Provincial Municipal Corporations Act there is a machinery provided whereby 
the question which the petitioner has now raised can be decided upon an election 
petition. The relevant provision in that connection is s. 16(1), which provides: 

“If the qualification of any person declared to be elected a councillor is disputed, 

or if the validity of any election is questioned, whether by reason of the improper rejec- 
tion by the Commissioner of a nomination or of the improper reception or refusal of a 
vote, or by reason of a material irregularity in the electlon proceedings, corrupt practices, 
or any other thing materially affecting the result of the election, any person enrolled in 
the municipal election roll may, at any time within ten days after the result of the 
ee eee ee ene 
of the dispute or question.” 
There can, therefore, be no doubt that the contention which has been jand 
by the petitioner on this petition may also be raised upon an election petition. 
What bas happened in the present case is that, according to the petitioner, there 
ig an improper rejection by the Commissioner of his nomination. This grievance 
may well be agitated upon an election petition presented to the Judge under 
s 16. In this connection, Mr. Patel has pointed out the Election Rules, in 
particular r. 9(h)(#+) and r. 46. He says that if s. 16 provides for a remedy 
to the petitioner, there is no good reason as to why the petitioner should agi- 
tate the same question upon this petition. He refers in this connection to a 
decision given by the Supreme Court in N. P. Ponmuswams v. Returning 
Officer, Namakkal.' There, their Lordships of the Supreme Court were deal- 
ing with a. 80 of the Representation of the People Act and art. 329(b) of the 
Constitution. Article 329(b) provides: 

“Notwithstanding anything in this Constitution no election to either House of 
Parijament or to the House or either House of the Legislature of a State shall be called 
in question except by an election petition presented to such authority and in such 
manner as may be provided for by or under any law made by the appropriate Legislature”, 
Mr. Chandrachud says that the principle laid down in this case is inapplicable, 
because their Lordships of the Supreme Court were dealing with a different 
statute and so the principle cannot possibly apply. In my view, Mr. naib 
chud is only ly correct. He is correct in so far as their Lordshi 
the Supreme Court were dealing with a specific case arising under art. Ib) 
and the language of art. 829(b) is clear. It shows that the only seats 
through which a grievance can be ventilated is the machinery provided by 
filing an election petition. The language of s. 16 of the Bombay Provincial 
Municipal Corporations Act is different. But Mr. Chandrachud would not be 
right when he contends that as a general rule, the principle would not be 
applicable. After all, that is a pronouncement of the highest Court in this 
country, and apart from the facts of the case, one may well bear in mind the 
general principle laid down in the case. That principle is that the Court may, 
in an appropriate case, take into consideration the fact that there is another 
remedy available to the petitioner of which he may take advantage but of 
which he has not taken advantage and the Court may, in certain circumstances, 
refer a party aggrieved to the specifo remedy provided by the statute. To 
this principle there may possibly be one exception and, that is, if an authority 
makes an order without jurisdiction, it would be open to a party to come up 
by a writ petition under art. 226. or 227 of the Constitution. In other words, 
a case may arise when exceptional circumstances are shown to exist. Their 
Lordships of the Supreme Court, however, have observed (p. 65): 

“Where a right or liability is created by a statute which gives a special remedy for 
enforcing it, the remedy provided by that statute only must be availed of”. 
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These words, are, I think, of general application, and although I am willing 
that the principle laid down in Ponnuswamt’s case should be confined to the 
facts of tnat case, the High Court'may rely upon the principle and may refuse 
to exercise its jurisdiction gave in axceptional circumstances. Mr. Patel also 
referred to a decision of this Court reported in Bhatrulal Chunilal v. State of 
Bombay.' That was a case where a writ of quo warranto was sought. There 
also the same principle has been affirmed and emphasized that the Courts must 
always be reluctant to interfere with elections except on the clearest and 
strongest of grounds. So, that is the ambit within which the Court may 
exercise its jurisdiction under art. 226 or 227 of the Constitution. In our 
view, therefore, it is sufficient for the disposal of this petition to reject the 
petitioner’s claim on the two points mentioned in the earlier part of this judg- 
ment. It may not be necessary to say that this remedy would not at all be 
open to the petitioner. 

On these grounds, I think, the view taken by the Municipal Commissioner 
is right. The petition, therefore, fails and the rule will be discharged with 


costs. 
Rule discharged. 


Before Mr. Justice Chainani and Mr. Justice Shelat. 


DR. DEORAO LAXMAN ANANDE v. KESHAV LAXMAN BORKAR.* 


Employees’ State Insurcnce Act (XXXIV of 1948)—Bombay Employees’ State Insurance 
(Medical Benefit) Rules, 1954—Constitution of India, Art. 191(1)(a)—Representation 
of the People Act (XLII of 1951), Secs. 101, 100(1), 36(8)—Whether Insurance 
Medical Practitioner appointed under rules framed under Act XXXIV of 1948 dis- 
qualified under art. 191(1)(a)—Such person whether holds an “office of proftt’— 
Object of art. 191(1)(a)—Word “office” whether implies that it has existence apari 
from person who holds itt—“Office of profit’, meaning of expression—Tests for decid~ 
ing whether an office is under Government—What are “vald voters” under s. 101 of 
Act XLII of 1951--VaHdly nominated candidate duly elected on securing majority 
of votes—Election of candidate declared void on challenge under art. 191(1)(a)}— 
Whether votes given to such candidate could be regarded as tnoalld votes. 


A person appointed as an Insurance Medical Practitioner under the Bombay Em- 
ployees’ State Insurance (Medical Benefit) Rules, 1854, holds an office of profit under 
the State of Bombay, and he would, therefore, be disqualified for being chosen as, 
and being, a member of the Legislative Assembly or Lagialative Council of the State, . 
under art. 191(1)(a) of the Constitution of India. — 

The object of art. 191(1)(a) of the Constitution is to secure independence of the 
members of the Legislature and to ensure that the Legislature does not contain per. 
sons, who have received favours or benefits from the executive and who, consequant-~ 
ly, being under an obligation to the executive, might be amenable to its influence. 
The provision has been made in order to eliminate or reduce the risk of conflict 
between duty and self-interest amongst the members of the Legislature. This ob- 
ject must be borne in mind in interpreting art. 191. In cases of doubt where two 
interpretations are possible, that interpretation should be preferred which will fur- 
ther and effectively carry out the object af the makers of the Constitution. 

The word “office” does not necessarily imply that it must have an existence apart 
from the person who may hold it. In order to make use of the special knowledge, 
talent, skill or experience of certain persons, posts are created, which exist only 
for so long as they hold them. It will be difficult to hold that such persons are not 
holders of offices. 


1 (1953) 55 Bom. L. R. 882. No, 2788 of 1957), og the decision of 
*Deotded, November 14, 1957. First Appeal. N. G. Shelat, Member, Election Tribunal, 
No. 787 of 1087 (with Civil ApplHosation Surat, in Election Petition No. 190 of 1957. 
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McMillan v. Guast', Great Western Ry. Co. v. Bater, Yograj Singh v. Sitaram. 
Hirachand Birla’, Kishenlal Lamror v. Madan Singh’, King against the Mayor, etc. 
of Bridgewater and Vindhya Pradesh Leg. Assem, Members. In re," referred to. 
The expression “office of profit” in art. 191(1)(a) of the Constitution of India 
means an offices capable of yielding a profit or from which a man might reasonably 
be expected to make a profit. The actual making of profit t.e. gain or any material 
benefit, is not necessary. The amount of such profits is also immaterial. 

Delane against Hillcoar’, Cowen v. Seymour’ and Rovenna Subanna v. G. S. Kag- 
gcerppa*, referred to. 

The principal teste for deciding whether an office is under the Government, are 
(1) what authority has the power to make an appointment to the office concerned? 
(2) what authority can teke disciplinary actlon and remove or dismiss the holder 
ee eer Ot 
these the first two are more important than the third one. 

Hansa Jivraj Mehta v. Indubhai B. Amim’, referred to. > 

The appellant and the respondent who were validly nominated candidates con- 
tested for election as a member of the Legislative Assambly. At the electlan the 
appellant polled 22,914 votes and the respondent obtained 14,885 votes. The appel- 
lant was duly elected, but on a petition by the respondent challenging his election 
under art. 191(1)(a) of the Constitution of India, the Election Tribunal passed an 
order declaring the election of the appellant vold and also granted a declaration 
declaring the respondent duly elected to the Legislative Assembly. On the question 
whether the Tribunal was wrong in declaring the respondent to be elected, as he 
had not secured a majority of votes which were given at the election, the respond- 
ent contended that the effect of the declaration of the appellant’s election to be vold 
was that the whole process of election in regard to him was illegal and void and 
that consequently, the votes, which were given for the appellant, should be regard- 
ed as invalid votes:— 

Held, that as the election took place on the basis that-the appellants nomination 
` was valid, the votes given to the appellant could not be regarded as invalid votes, 
and. 

that as the respondent, therefore, did not receive a majority of valid votes given 
at the election, no declaration could be granted to the respondent under s, 101 of the 
Representation of the People Act, 1951, declaring him to be a duly elected candidate. 

Hobbs v. Morey” and Kiehenlal Lamror v. Madan Singh”, referred to. 


Tax facts are stated in the judgment. 


A. 8. R. Chari, with L. B. Chars, for the appellant. 
8. V. Gupte, with 8. 8. More, N. P. Samant and A. N. Samant, for the 
respondent. 


CHAINANI J. This is an appeal against the order passed by the Election 
Tribunal, Surat, by which the election of the appellant as a member of the 
Legislative Assembly of the State of Bombay from the Mazagaon constituency, 
Greater Bombay, has been set aside. The election was held on March 11, 1957. 
There were two candidates contesting at this election, the appellant and the 
respondent. We have been informed at the Bar that four candidates had been 
duly nominated, but that after the nomination papers of the appellant and the 
respondent were held to be in order, the other candidates withdrew from the 
election. The appellant polled 22,914 votes, while the respondent obtained 
14,885 votes. The appellant was, therefore, declared duly elected. The res- 
pondent thereafter submitted a petition challenging the election of the appellant 
on the ground that the appellant, who is an Ayurvedic Medical Practitioner, 
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held an office of profit under the State of Bombay by reason of his being an 
Insurance Medical Practitioner, and that he was, therefore, disqualified to be 
a member of the Legislative Assembly under art. '191 of the Constitution. He, 
therefore, asked for two reliefs. He prayed that the election of the appellant 
should be declared void. The other relief sought by him was for a declaration 
that he was duly elected as a member of the Legislative Assembly in place of 
the appellant. The appellant denied that he held any office of profit under the 
State of Bombay or that che wan disqualified 40 be a member of the Legislative 
Assembly under art. 191 of the Constitution. The Election Tribunal accepted 
the contentions of the respondent and accordingly passed an order declaring 
the election of the appellant to be void. The Election Tribunal also granted a 
declaration declaring the respondent duly elected to the Legislative Assembly of 
the State of Bombay from the Mazagaon Constituency in Greater Bombay. 
Against these orders passed by the Election Tribunal, the present appeal has 
been. filed. 

Paragraph (1) of art. 191 of the Constitution states that a person shall be 
disqualified for being chosen as, and for being, a member of the Legislative 
Assembly or Legislative Council of a State: 

(a) if he holds any office of profit under the Government of India or the Govern- 

ment of any State specified in the First Schedule, other than an office declared by the 
Legislature of the State by law not to disqualify Ha holder; 
The object of this provision is to secure independence of the members of the 
Legislature and to ensure that the Legislature does not contain persons, who 
have received favours or benefits from the executive and who, consequently, 
being under an obligation to the executive, might be amenable to its influence. 
Putting it differently, the provision appears to have been made in order to 
eliminate or reduce the risk of conflict between duty and self-interest amongst 
the members of the Legislature. This object must always be borne in mind 
in interpreting art. 191 

Mr. Chari has suggested that this provision should be construed strictly, as 
a disqualification affects the right of franchise, which includes the right to 
stand for an election and be voted for. The provision has been inserted in the 
Constitution with a deliberate purpose, and in cases of doubt or where two inter- 
pretations are possible, we are of the opinion that that interpretation should be 
preferred, which will further and effectually carry out the object of the makers 
of the Constitution. 

The expression ‘‘office of profit’’ is not defined in the Constitution or in the 
Representation of the People Act, 1951. This is evidently because it is not 
easy to frame a definition, which will cover all the different kinds of posts, 
which now exist under Government or those which might hereafter be created. 
We have also not been able to find any case, in which an attempt has been 
made to give an exhaustive meaning of this expression. It is, however, clear 
that before a person can be held to be disqualified under art. 191(1) (a), three 

Í must be proved: (1) that he held an office, (2) that it was an office of 
profit, and (3) that it was an office under the Government of India or the State 
Government. In the present case, it is not alleged that the appellent holds 
an ofice under the Government of India. We have, therefore, to determine 
whether he holds an office under the Government of Bombay.. 

There has been considerable argument with regard to the meaning of the 
word ‘‘office’’. We have been referred to various meanings of this word given 
in the dictionaries, the law books, such as Stroud’s Judicial Dictionary, Bur- 
rows on Words and Phrases and Wharton’s Law Lexicon and the Law Reports. 
In Webster’s Dictionary, several meanings are given of this word, some of which 
are (p. 1493): 

(1) that which a person does for, or with reference to, another or others: a service; 

(2) that which one ought to do or must do...; 

(a) duty connected with an occupation, position, eto...; 
(b) position of trust cdr ministration... 
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(6) - (a) A special duty, trust, charge or position, conferred by an exercise of Gov- -` 
ernmental authority and for a public purpose; a position of trust or authority conferred 
by an act of governmental: power; a right to exercise a public function or employment 
ahd receive the emohmments (if any) thereto belonging;... In its fullest sense an office 
embraces the elements of tenure, duration, duties and emoluments, but the element of 
emoluments is not essential to the existence of an office. 

(b) In a wider sense, any position or place in the employment of the Government, 
esp. one of trust or authority; E E E R 
a part of the executive authority;.. 

Di M CEN Y Guest,’ Lord Wright observed (p. 566): 

..Tbe word ‘affice’ is of indefinite content. Its various meanings cover four 

ee ee ee SE a 
this case the following: ‘A position or place to which certain duties are attached, espe- 
clally one of a more or leas public character,’ ” 
Reference to Stroud’sa Judicial Dictionary, Burrows on Words and Phrases and 
other similar law books shows that this word has been judicially construed in 
several different senses and that in each case a meaning has been assigned to 
it, having regard to the language used in the enactment and its object. 

Mr. Chari, on behalf of the appellant, has contended that m order to consti- 
tute an office, there must be a post or position, the existence of which is imn- 
dependent of the person, who fills it The appellant is an Insurance Medical 
Practitioner. A post like the one held by him comes into existence when his 
name is entered in the medical list, as: provided in the rules, to which I will 
refer later on. It ceases to exist when his name is removed from the list. Mr. 
Chari has, therefore, urged that the appellant cannot be said to hold any office. 
He has relied on the following observations of Rowlatt J., which have been 
quoted with approval in the judgment of Lord Atkinson m Great Western 
By. Co. v. Bater2 (p. 15): 

“...It is argued, and to my mind argued most forcibly, that that shows that what 
those who used’ the language of the Act of 1842 meant when they spoke of an office or 
an employment of profit, was an office or employment which was a subsisting, perma- 
nent, substantive posttion, which had an existence Independent of the person who filled 
it, which went on and was filled in succession by successive holders, and that if a man 
was engaged to do any duties which might be assigned to him, whatever the terms on 
which he was engaged, his employment to do those duties did not create an office to 
which those duties were attached; he was merely employed to do certain things, and the 
so-called office or employment was merely the aggregate of the activities of the parti- 
cular man for the time being... My own view is that Parliament in using thig language 
in 1842 meant by an office a substantive thing that existed apart from the holder of the 
office.” ' 

A portion of this passage has alno been cited in McMillan v. Guest at p. 564, 
in Burrows on Words and Phrases and in certain other books. Mr. Chari has. 
also relied on the following observations in Yogras Singh v. Sitaram Hirachand 
Birla? (p. 442) :’ 

“,..On a perusal of all these references, the Tribunal is of the opinion that ‘office’ 
means a position or place to which oertain duties are attached more or less of a public 
character; and that it is a sort of a permanent position held by successive incumbents... 
It is ‘a right to exercise a public or private employment’ or to hold a position which 
has certain duties attached to it.” 

There are similar observations in Kishenlal Lamror v. Madan Singh* (p. 54): 

..Rellance was also placed upon Burrow’s Words & Phrases where it is pointed 
Gut that in ardar to. constléats an, oifice tha: post: should posos. existence independent 
of the incumbent.” 

These remarks by the two Blection Tribunals, however, appear to be based on 
the observations of Rowlatt J., which I have quoted above. It is, therefore, 
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necessary to consider the facts of the case, in which these observations. came 
to be made by Rowlatt J. It was. a case under, the Income Tax Acta af 1842 
and 1860. Rule 1 in Schedule (E) provided that: . a 

“the duties (Le. e Ga) She o> cacninallg Chaieealt e a eaanamiaats 
having, using or exercising the: offices or employments of .profit mentioned: in sch. E 
or to whom the annuttles, pensions or stipends mentioned in the same schedule shall 
be payable for all salaries, fees, wages, perquisites or profits whatsoever accruing by 
reason of such offices, employments or pensions after making the deduction named.” 
This was followed by a provision which ran thus: 

“Each assesament, in respect of such offices or employments shall be in force for 
one year, and shall be levied for such year without any new ‘assessment, notwithstanding 
ee ee ee ee 
time being having or exercising. the same.” > ' 

There was a proviso to this provision and this was as follows: 

“Provided that the person quitting such office or employment, or dying within the 

year, or his executors or administrators, shall be liable for the arrears due before or at 
the time of his sgo quitting such office or employment, or dying, and for such further 
portion of time as shall then have elapsed, to be settled by the respective Commissioners, 
and his successor shall be repaid such sum as he shall have paid on account of such 
portion of the year as aforesaid.” 
In the words of Lord Atkinson, the effect of these provisions was that the tax 
for the year was assessed upon the person holding the office or exercising the 
employment at the time the assessment was made, but an adjustment was to be 
made later on between the persons, who had filled the office or exercised the 
employment during the entire year of essessment. After referring to these 
provisions, Lord Atkinson stated (p. 14): 

“...Thus the entire year of assessment seems to be treated as a unit of service, 
and the salary as a unit of recompense, not an aggregate of a number of smaller sums 
payable at different times, and each recompensing the service rendered during an inde- 
pendent fraction of the year. Again, the word ‘successor’ is very significant. It seems 
to Indicate continuity of the office or employment, and also to indicate the existence of 
something external to the person who may hold the ane or exercise the other.” 


It will, therefore, be seen that the word ‘‘offlce’’ as used in the Income Tax 
Acts was held to mean ‘‘an office, which had an existence Independent of the 
person who filled it, which went on and was filled m succession by successive 
holder’’, having regard to the special language used in these Acts, to the facts 
that the tax for the entire year was to be assessed on the person, who held 
office at the time the assessment was made, and that the Acts contained provisions 
for his being repaid the amount of the tax due in respect of the period for 
which the post was held by other persons and also to the use of the word ‘‘succes- 
gor’’ in the proviso. This is also made clear by the last sentence in the obser- 
vations of Rowlatt J., which I have cited above, that Parliament in using the 
particular language in 1842 meant by an ‘‘office’’ a substantive thing that 
existed apart from the holder of the office. McMillan v. Guest, in which the 
observations of Rowlatt J. have been cited with approval, was also a case under 
the Income Tax Act. 

A special meaning was, therefore, given to the word ‘‘office’’ used in the 
Income Tax Acts having regard to the language used in these Acts. Different 
meanings have been given to this word as used in different enactments, see for 
instance the Keng against the Mayor d&c., of Bridgewater.’ In that case, one 
Trevor, who was-a common clerk of the borough of Bridgewater, also acted as a 
clerk to the justices of the borough. The latter post was not mentioned in the 
Charters or muniments, but Trevor held it ‘‘as incident and appurtenant to 
the office of town clerk’’ and received the emoluments for it. By reason of a 
subsequent enactment, he ceased to be a clerk to the Justices of the borough. 

1 (1887)6 A. & E. 389. ` 
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By a. 66 of the Act, every officer of any borough, who was in any office of profit 
at the time of the passing of the Act, but of which he was deprived by the 
operation of this Act, was declared entitled to compensation (p. 842). Trevor 
then claimed compensation, and a question srose whether he held ‘‘any office of 
profit” as clerk to the justices of peace. This point was decided in Trevor's 
favour. At pagé 348 Coleridge J. observed: 

“,.-Looking at the words of sec. 102, where the words are ‘office of clerk to the 
justices’, it is clear that the word is not used there in the strict sense in which we 
find it employed in our law books, but in the general and liberal sense of a place to 
which duties and profits are attached.” 

Stroud in note No. 16 under the heading ‘‘Office’’ refers to a case in which a 
person, who was appointed as a chemist to a Town Council, was held to hold an 
office or place of profit in the gift of the Council. 

Mr. Chari has asked us to consider in particular the definitions of the word 
“office” given by the Election Commission in Vendhya Pradesh Leg. Assem. 
Members, In re.'| The definition quoted by the Commission is firstly from Tom- 
lin : Law Dictionary, which is given as: 


E do exercise A E tu tebe: TE ena 
i ee ee 
bailiffs, receivers and the like.” 

The Commission then cites the following passage from the same dictionary 
(p. 488): 

“,..Officerz are public or private, and it is sald that every man is a public officer 
who hath any duty concerning the public; and he is not the less a public officer where 
bis authority is confined to narrow limits; because it is the duty of his office, and the 
nature of that duty, which makes him a public officer, and not the extent of his 
authority.” 

The Commission then observes (p. 488): 


*...On behalf of some of the members, reference was made to Burrow’s Words and 
Phrases where it is painted out that, in order to constitute an ‘office’, the post should 
possess existence Independent of the incumbent. Even if this be held to apply, there 
appears to be no difficulty in the matter inasmuch as, even if X, a member of the 
Legislative Assembly, realgns or is unseated, his successor-member would, under the 
terms of the Government order, become ex-officio member of the particular District 
Advisory Council.” 

It will, therefore, be sean that the Commission has not itself expressed any 
opinion on the question whether the word ‘‘office’’ means a post, which exists 
independently of its incumbent. 

The word ‘‘office’’ does not, therefore, necessarily imply that it must have 
an existence apart from the person, who may hold it. Cases are known, in 
which, in order to make use of the special knowledge, talent, skill or experience 
of certain persons, posts are created, which exist only for so long aa they hold 
them. It will be diffleult to hold that such persons are not holders of offices. 
We are, therefore, unable to accept Mr. Chari’s contention that the appellant 
does not hold an office, because the post of an Insurance Medical Practitioner, 
which he holds, will cease to exist as,soon as he gives it up or because other 
persons cannot be appointed to it- 

The next question to be considered is what is the import of the words ‘“‘office 
of profit’’. In some cases it has been held to mean office, to which profit or 
remuneration is attached. In Delane against Hitcoat= Baylay J. observed that 
in order to be an office of profit it was not necessary that its holder should make 
a profit out of it and that it was sufficient if it was shown that the office was ons 
which enabled him to make a profit. In Cowan v. Seymour® Atkin L. J. stated 
that if a profit does accrueeto the holder of an office or employment by reason of 
his office or employment, such office or employment is an office or employment of 


4 Election L. R 3 [1920] 1 K. B. 800, S11. 
> (1839 9 B & O. 310; 100 E R1 115, 116. 
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‘profit. Having regard to the object with which the provision has been made ib 

the Constitution, we are of the opinion that the expression ‘‘office of profjt”’ 
means an office capable of yielding a profit or from which, in the words of 
Bayley J. in Delane v. Hillcoat, a man might reasonably be expected to make a 
profit. The actual making of profit is not necessary. Profit means gain or any 
material benefit. The amount of such profit is also inmaterial, see Ravana 
Subanna v. G. 8. Kaggcerappa,’ where the Supreme Court has observed that the 
word ‘‘profit’’ connotes the idea of pecuniary gain, and that if there is really a 
gain, its quantum or amount would not be material 

Another question to be determined is whether in order to be an office of profit 
under Government, the profit or remuneration of the post must come from the 
revenues of the State. Mr. Gupte, who appears for the respondent, has urged that 
if the office held under Government is one, which yields profit, the source from 
which this profit is derived is immaterial. He has relied on Hansa Jivraj Mehka 
y. Indubhas B. Amsn,® in which a candidate, who had been appointed to a post 
by Government and was liable to be removed from that office by Government was 
held to be disqualified, even though her remuneration was not paid by Govern- 
ment, but by another institution, the University of Baroda. The reasons given 
for the decision were that if a person is appomted by Government and is liable 
to be removed by Government, he would be under an obligation to Government, 
irrespective of the fact that his remuneration is drawn from another source, 
that this would affect his independence in the Legislature vis-a-vis the Govern- 
see and that this is exactly what was ‘‘sought to be prevented by Article 
162(1)(a)’’, which is practically in the same terms as art. 191 (p. 179). There 
is considerable force in this argument and on the principle that that construction 
must be adopted, which would suppress the mischief and advance the remedy, we 
are inclined to agree with the view taken by the Election Tribunal in the above 
case. It is, however, not necessary to decide this question in this appeal, 
because, as I will point out subsequently, part of the remuneration received by 
the appellant by virtue of his holding the post of an Insurance Medical Practi- 
tioner comes from the general revenues of the State. °. 

In our opinion, the principal teats for deciding whether an office is under the 
Government, are, (1) what authority has the power to make an appointment to 
the office concerned, (2) what authority can take disciplinary action and remove 
or dismiss the holder of the office? and (3) by whom and from what source is 
his remuneration paid? Of these, the first two are, in our opinion, more impor- 
tant than the third one. 

In the light of the position of law as stated above, I will proceed to consider 
the facts of the present case. The appellant has been appointed as an Insurance 
Medical Practitioner under the rules framed under the Employees’ State 
Insurance Act, 1948. It is, therefore, necessary to consider the provisions 
of the Act and the relevant rules. The Act was passed in 1948. Different 
provisions of the Act were brought into force at different times, but all the 
provisions were in force in the State of Bombay before the appellant came to 
hold the post of an Insurance Medical Practitioner. The object of the Act, as 
stated in the preamble, is to provide certain benefits to employees in case of 
sickness, injury, ete., and to make provision for certain other matters in relation 
thereto. Section 8 of the Act provides for the establishment of a Corporation 
to be known as the Employees’ State Insurance Corporation. (I will hereafter 
refer to it as the Corporation). The Corporation is to be established by the 
Central Government. Sub-section (2) of s. 3 states that the Corporation shall 
be a body corporate having perpetual succession’ and a common seal and shall 
sue and be sued by the name of the Employees’ State Insurance Corporation. 
Section 4 lays down the manner in which the Corporation is to be constituted. 
It is to consist of representatives of the Central Government and the State 
Governments, representatives of employers and employees, two representatives of 
the medical profession and two members of Parliament to be nominated by 


1 [1084] A. I. R. 8. C. 683, 656. % (1952) 1 Election L.R. 171. 


224 š -THB BOMBAY LAW REPORTER. [VOL Lx. 


the Central Government. The two principal bodies of the Corporation are the 


Standing Committee constituted under s. 8 ‘and the Medical Benefits Council 


constituted under s. 10. Both these bodies consist.of representatives of Govern- 
ments, of the employers and employees and of the Medical profession. There are 
several provisions in the Act, which show that the Central Government exercises 
considerable control over the Corporation. Ita principal officera are appointed by 
Government (see's. 16). It budget estimates are to be submitted to the Central 
Government for approval under s. 32. The audited accounts are also to be 
submitted to Government at such times and in such manner as may be pres- 
eribed (see s. 34). It is, therefore, clear that the Corporation has to work under 
= the control and the supervision of the Central Government. This will not,. 
however, make it a servant or agent of the Government or justify an inference ' 
that it is a Government department. In the eye of law, it is a separate statutory ` 
body and its employees cannot be regarded as the employees of Government 
(See Tamlin v. Hannaford', Chaturbhuj v. Bihar State Co-op. Bank Lid.” and 
Subodh Ranjan v. 8. F. & Chemecals Ltd.3). 

' Section 46 of the Act specifies the benefits to which the insured persons and 
their dependants are entitled. There are two kinds of benefits: Sickness, mater- — 
nity and other cash benefits, which consist of periodical payments to an insured 
. person in case of his sickness, eto, and medical treatment for and attendance on 
_ Insured persons, referred to in the Act as medical benefits, Section 56 provides. 
that an insured person or (where such medical benefit is extended to his family) 
a member of his family, whose condition requires medical treatment and atten- 
tion, shall be entitled to receive medical benefit and that such medical ‘benefit 
may be given either m the form of out-patient treatment and attendance. in 
a hospital or dispensary, clinic or other institution or by visits to the home of the 
msured person or treatment as m-patient in a hospital or other institution. 
Sub-section (1) of a. 57 states that an insured person and (where such medical- 
benefit is extended to his family) his family shall be entitled to receive medical ` 
benefit only of such kind and on such scale as may be provided by the Provin- 
ciale Government or by the Corporation. Sub-section (1) of s. 58 states that’ 
the State Government shall provide for insured persons and (where such bene- 
fit is extended to their families) their families in the State, reasonable, medical, 
surgical and obstetric treatment. There is a proviso to this sub-section, which 
states that the State Government may, with the approval of the Corporation, 
arrange for medical treatment at clinics of medical practitioners on such scale 
and subject to such terms and conditions as may be agreed upon. Section 58, 
therefore, imposes a liability on the State Government to provide medical treat- 
ment to the insured persona and their families. Subsection (1) of s. 59 states 
that the Corporation may, with the approval of the State Government, establish 
and maintain in a State such hospitals, dispensaries and other medical and 
. surgical services as it may think ‘fit for the benefit of the insured persons and 
(where such medical benefit is extended to their families), their families. The 
word used in s. 59 is ‘‘may’’, while that used in subas. (1) of s. 58 is ‘‘shall’’. 
Tt is, therefore, clear that the primary responsibility for providing medical 
benefits to insured persons and their families is imposed by the Legislature on 
the State Government. The proviso to subs. (1) of s. 58 empowers the State 
Government to make alternative arrangements by arranging for medical treat- 
ment at the clinics of the medical practitioners. These arrangements cannot 
be made except with the approval of the Corporation, but if the Corporation 
agrees, the responsibility for making appropriate arrangements will be that of 
the State Government and not of the Cornoration. There has been some argu- 
ment as to whether the words ‘‘as may be agreed tpon’’ in the proviso contem- 
plate an agreement between the State Government and the Corporation or an 
agreement between the State Government and the medical practitioners, at 
whose clinics medical treatment is to be provided. Mr. Chari has contended 


1 [1950] I K. B. 18. 8 S87) AI. R. Pat, 10. 
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for the first interpretation, while according to Mr. Gupte, who appears for the 
respondent, the agreement, contemplated by the proviso is between the State 
Government and the medical practitioners. It is not necessary for us to decide 
this point in this appeal: For the purposes of this appeal, we will assume 
that Mr. Chari’s contention, that the scale of medical benefits and the terms 
and conditions on which they are to be provided at the clinics of medical practi- 
tioners have to be agreed upon between the State Government and the Corpo- 
ration, is correct. That it is the State Government which is primarily liable 
for securing medical benefits to insured persons and their families is also made 
clear by the rules made by the State Government under s. 96 of the Act. Rule 
3 lays down the scale of medical benefits, one of which is ‘‘general medical 
services, which shall include treatment at the clinic of an Insurance Medical 
Practitioner’’, Sub-rule (1) of r. 4 states that the State Government shall 
arrange to provide general medical services to insured persons at clinics of the 
Insurance Medical Practitioners, who have undertaken to provide general medi- 
eal services, under these rules and in accordance with their terms of service. 
Rule 14 states that the State Government may establish separate hospitals or 
medical institutions for the examination and treatment of insured persons; or 
may arrange to reserve on such scale and terms as may be agreed between the 
Corporation and the State Government separate beds for the exclusive use of 
insured persons in the hospitals or other medical institutions under its control 
or under the control of a local authority, private institution or individual. 
Sub-rule (1) of r, 15 states that the State, Government shall make the neceasary 
arrangements to enable insured persons receiving general medical service to 
obtain: from the Insurance Medical Practitioners or from any other person or 
institution with whom arrangements have been made such proper and 
sufficient drags, medicines and dressings free of charge, as may be required for 
their treatment. It is, therefore, clear that the arrangements with the medical 
practitioners for providing medical treatment for insured persons at their 
clinics are to be made by the State Government and not by the Corporatign, 
tHough before making such arrangements, the State Government has to obtain 
the approval of the Corporation. 


Sub-section (3) of s. 58 provides that the Corporation may enter into an 
agreement with the State Government in regard to the nature and scale of the 
medical treatment that should be provided to insured persons and their families 
and for the sharing of the cost thereof and of any excess in the incidence of 
sickness benefit to insured persons between the Corporation and the State 
Government. Sub-section (£) states that in default of an agreement between 
the State Government and the Corporation as aforesaid, the nature and extent 
of the medical treatment to be provided by the State Government and the pro- 
portion in which the cost thereof and of the excess in the incidence of sickness 
benefit shall be shared between the Corporation and the State Government, 
shall be determined by an arbitrator appointed by the Chief Justice of India 
and the award of the arbitrator shall be binding on the Corporation and the 
State Government. This sub-section also shows that the medical treatment is 
to be provided by the State Government. The cost of this treatment is to be 
shared between the Corporation and the State Government in accordance with 
an agreement between them. If there is no agreement between them, the 
question as to the proportion in which the cost is to be shared is to be referred 
to ‘an arbitrator, whose decision is binding on both the parties. We were 
informed by the learned counsel that in accordance with the provisions of s. 58, 
it is proposed to enter into an agreement between the Corporation and the State 
Government, by which the Corporation will bear 8/: 4ths of the cost of providing 
medical benefits to Insured persons, while the E 1/4th will be borne by 
the State Government. '' 

Section 96 of the Act E E thè State Government to make aa In 
exercise of this power, the State Government has made rules, called ‘‘The 
Bombay Employees’ State Insurance (Medical Benefit) Rules, 1954.” Under 
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the proviso: to s. 58, the State Government has also laid down the terms of 
service of the Insurance Medical Practitioners. These are published at p. 415, 
in part IV-A of the Bombay Government Gazette dated September 8, 1954, exh. 
A. For the sake of convenience, I will refer to these terms of service as ‘‘Service 
Rules”. It is necessary to read both the sets of rules together in order to ascer- 
tain what exactly is the position of an Insurance Medical Practitioner and 
what relationship exists between him and the State Government and between - 
him and the Corporation. 

_ Clause (6) in r. 2 defines ‘‘Imgurance Medical Practitioner’’ to mean any 
medical practitioner appointed as such to provide medical aid under the Act 
and‘to perform such other functions ag may be assigned to him. Rule 5 pro- 
vides for the maintenance of a medical list, in which the names of practitioners, 
who have undertaken to provide general medical services under these rules and 
in accordance with the terms of service, and whose applications have been ap- 
proved by the Allocation Committee, are to be entered. Service rule No. 2 
states that applications In prescribed form from the local medical practitioners 
shall be invited by advertisement for inclusion in the Medical List. At the end 
of the form, in which the applications are to be made, the applicant has to state 
as follows: 


“T have read and understood the terms of service and agree to abide by them, if 
included in the Medical List.” 
Rule 6 states that such applications are to be made to the Administrative 
Medical Officar. Clause 2 in r. 2 states that the Administrative Medical Officer 
means the principal medical officer appointed by the State Government to ad- 
minister medical benefit in the State. The Administrative Medical Officer is, 
therefore, the principal officer appointed by the State Government for ad- 
Š medical benefits under the scheme and it is to this Officer that ap- 
plications have to be made for inclusion in the Medical List. ' 
Service Rule 8 provides for these applications being referred to an Allocation 
Committee. This Committee consists of représentatives of the State Govern- 
ment, the Corporation and the medical profession. Sub-rule (3) of Service 
Rule 3 states that the Committee shall consider each application and then sub- 
mit its recommendations to the Surgeon-General. Sub-rule (3) of Service Rule 
2 provides that applications for inclusion in the Medical List shall be granted 
by the Surgeon-General on the recommendation of the Allocation Committee. 
No application for inclusion in the Medical List can, therefore, be granted by 
the Surgeon-General, unless there ig a recommendation in regard thereto by the 
Allocation Committee; but the order for inclusion in the Medical List is to be 
made by the Surgeon-General and not by the Corporation. The term Surgeon- 
General is also defined in cl. (12) of r. 2 as meaning the Surgeon-General with 
the Government of Bombay. Mr. Gupte has argued, and we think there is force 
in his argument, that while the Surgeon-General cannot include any person’s 
name in the Medical List without the recommendation of the Allocation Com- 
mittee, he is not bound to accept the recommendation of the Allocation Com- 
mittee in every case and that it is open to him to reject any application, even 
though it had been recommended by the Allocation Committee. In any cage, 
there is no provision in the Rules, which makes it obligatory on the Surgeon- 
General to accept every recommendation of the Allocation Committee. 
Sub-rule (2) of r. 7 states that application by an insured person for accep- 
tance by an Da Medical Practitioner for inclusion in his list shall be 
made by delivering to the practitioner a signed medical acceptance card in 
such form as the Corporation or the State Government may specify. Sub-rule 
(2) provides that the Insurance Medical Practitioner may accept or refuse to 
include such insured person in his list. Rule 9 provides that an insured person, 
who has not been accepted by an Insurance Medical Practitioner in accordance 
with r: 7, shall be assigned to any other Insurance Medical Practitioner by the 
Allocation Committee. It is doubtful whether having regard to sub-r. (2) of 
r. 7, the Allocation Committee can under this rule compel an Insurance Medical 
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Practitioner to accept an insured person, whom he kaa willing to include in 
his list. The discretion in the choice and selection of insured persons, therefore, 
appears to vest in the Insurance Medical Practitioner himself. I máy here 
also refer to Service Rule 5, which states that an Insurance Medical Practitioner 
is responsible for treating ‘all persons, whom. he has accepted for inclusion in 
his list and all persons, who have been assigned to him, presumably under r. 9. 
Sub-rule (3) of Service Rule 5 states that the acceptance of an insured person 
shall be signified by the signing of the Medical Acceptance Card by the Insurance 
Medical Practitioner and the sending of the Card to the Administrative Medical 
Officer. 


Service Rule 8 lays down the kinds of treatment, which an Insurance Medi- 
cal Practitioner is required to render to the msured persons. Service Rule 9 
prescribes his duties. Sub-rule (3) of this rule states that subject to the ap- 
proval of the Administrative Medical Officer, the Insurance Medical Practitioner 
shall fix the time during which time his clinic shall remain open for treatment 
of the insured persons. The selection of time, during which he should Keep the 
clinic open, is, therefare, not left entirely to the Insurance Medical Practitioner 
himself. He has to obtain the approval of the Administrative Medical Officer 
in regard to it. Sub-rule (5) of r. 9 states that an Insurance Medical Prac- 
titioner, on receipt of a written request, shall at all reasonable times admit any 
oficer of the Corporation duly authorised in this behalf or any. person authorised 
for the purpose by the State Government to any clinice or waiting-room for the 
purposes of inspecting the said clinic or waiting-room. Under sub-r. (7) of 
r. 9 an Insurance Medical Practitioner is required to issue to his patients free 
of charge any certificates reasonably required in respect of sickness, maternity, 
employment injury and death under the Employees’ State Insurance &- 
tions or as may be required from time to time by the Corporation or the State 
. Government. Sub-rule (9) requires an Insurance Medical Practitioner to keep 
such records as the State Government may, from time to time, specify after 
consultation with the Corporation; to maintain a medical record in respect of 
each insured person on his list on the form laid down and supplied by the State 
Government or the Corporation for the purpose and in accordance with the 
imstructions issued by the State Government or the Corporation in this behalf 
from time to time and to furnish returns in such forms as may be laid down 
by the Corporation or the State Government. Service Rule 10 states that an 
Insurance Medical Practitioner shall not carry on any Insurance Medical 
Practice elsewhere than at his place of residence, or at the clinic stated in his 
application, except upon conditions which appear to the Administrative Medical 
Officer, or on appeal, to the State Government, to be such as to enable his 
obligations under these terms of service, and in particular his obligation to 
visit his patients, to be adequately carried ont. 

Sub-rule (1) of Service Rule 12 states that the State Government may, after 
consultation with the Corporation, alter the terms of service from such date as 
may be approved by the Corporation by giving notice of the proposed alteration 
to each Insurance Medical Practitioner. The State Government can, therefore, 
alter the terms of service only after consultation with the Corporation, but notice 
of the alterations is to be given to the Insurance, Medical Practitioners by the 
State Government. The approval of the Corporation is necessary, because a 
change might involve additional expenditure, part of which is to be borne by 
the Corporation. Sub-rule (1) of Se Service Rule 18 empowers the State Govern- 
ment to suspend after consultation with the Corporation the panel system of 
medical benefit as a whole, if it is found that it is not working properly or 
efficiently by giving three months’ notice to each Insurance Medical Practi- 
tioner. 

Sub-rule (2) of Service Rule 18 states that the Stafe Government may have 
the name of any individual Insurance ‘Medical Practitioner removed from the 
medical list after giving due notice of not less than three: months to the Insn- 
rance Medical Practitioner; except in case of gross negligence and misconduct, 
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‘when the period of notices need be only one month. ‘This provision, therefore, 
empowers the State Government to remove the name of an Insurance Medical 
Practitioner from ‘the Medical List, without any prior consultation with the 
Corporation. i 

Service Rule 14 provides that an Insurance Medical Practitioner is éntitled 
-at any time to give notice to the Surgeon General that he desires to cease to be 
an Insurance Medical Practitioner and that his name shall be removed from the 

. medical list at the expiration of three months from the date of such notice or 
-of guch shorter period as the Surgeon General may agree. Under this provision 
an Insurance Medical. Practitioner can resign his post by giving three months 
noties to the Surgeon General. 

Service Rule 15 states that an Insurance Medical Practitioner shall make all 
necessary arrangements for securing the treatment of his patients, when he is 
unable for any cause to give treatment personally and shall inform the Ad- 
ministrative Medical Officer, the Regional Office of the Corporation, ete., of any 
standing arrangements for that purpose and that he shall not absent himself 
from his practice for more than one week without first informing the Adminis- 
trative Medical Officer of his proposed absence and of the person or persons 
responsible for conducting his practice during his absence. This rule, there- 
fore, enables the Insurance Medical Practitioner to take casual leave, provided 

_he makes adequate arrangements for securing the treatment of his patients 
during his absence. | , 

Rule 18 provides for the constitution of a Medical Service Committee. Rule 
19 provides for the constitution of a similar Committee for Ayurvedic practi- 
tioners. This Committee consists of the representatives of the State Govern- 
ment, the Corporation, the employees and of the Insurance Medical Practitioners. 
Sub-rule (1) of r. 20 states that any question regarding the alleged failure of 

an Insurance Medical Practitioner to render. treatment or any other breach by 

_bim of his dutie under the terms of service, shall be investigated by the Medical 
Service Committee. Sub-rule (4) of r. 21 provides that the Medical Service 
Committee shall submit its report to the 8 n-General, who shall accept as 
conclusive any finding of fact contained in tho report. The Surgeon-General 
is, therefore, bound by the findings of the Medical Service Committees on all 
questions of fact. Sub-rule (1) of r. 22 states that after investigation into any 
question relatmg to the conduct of an insured person by the Medical Service 

` Committee, the case is to be referred by the Surgeon-General to the Regional 
Office of the Corporation for action under Regulation 99. Sub-rule (2) of r. 22 

‘empowers the Surgeon-General to take action of the kinds specifted im cls. (a) 
to (d) of the subrule against an Insurance Medical Practitioner, after 
consideration of the report of the Medical Service Committee. Under 

al. (b) the Surgeon-General may deduct from the remuneration payable 
to an Insurance Medical Practitioner the expenses, which may have been 
incurred by the Surgeon-General or by any insured person owing to the 

Insurance Medical Practitioner’s failure or negligence in complying with 
his terms of service. Under cl. (c) the Surgeon-General may withhold such 
amount, as he deems fit, from the money payable as remtmeration to the Inau- 
rance Medical Practitioner, if he is satisfied on consideration of the report of 

.the Medical Service Committee that the Insurance Medical Practitioner. has 
failed to comply with the terms of service. applicable to him. Clause (d) em- 

‘powers the Surgeon-General to remove the name of the Insurance Medical Prac- 
titioner from the medical list, if he is satisfied on consideration of the Com- 
mittee’s report that his continuance will be prejudical to the efficiency of the 
service. Rule 88 provides for an appeal against the decision of the Surgeon- 
General to the State Government. It also provides that the decision of the 
State Government shall be final. Rule 24 provides for investigation of other 
complaints against an Insurance Medical Practitioner.. These are also to be 
investigated by the Medical Service Committee, which -has to submit its report 
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to the Surgeon-General. Sub-rule (6) of r. 24 states that after the considera- 
tion of the Medical Service Committee’s report, the Surgeon-General shall, 
after consultation with the Corporation, where the ag relate to investigation 
of certification, take action in accordance with sub-r. (4) of r. 22. It is clear 
from these provisions that while the Corporation can take action against an 
insured person, it has no similar powers in respect of Insurance Medical Practi- 
tioners. 

Service Rule 20 contains provisions regarding the. remuneration of Insurance 
Medical Practitioners. Sub-rule (1) states that the rate of payment for an 
Insurance Medical Practitioner shall be fixed by the State Government after 
consultation with the Corporation and that payment shall be made according to 
the number of insured persons on his list. The evidence shows that the payment 
is at present made at the rate of Re. 6-8-0 per person. 

The other rule, to which a reference is necessary, is cl. (b) of Service Rule 1, 
which states that the Employees’ State Insurance (General) Regulations, 1950, 
which are made by the Corporation under s. 97 of the Act, shall apply to In- 
surance Medical Practitioners, as if they are Insurance Medical Officers ap- 
pointed under these Regulations. 

I will now refer to the evidence of the appellant. In his evidence he has 
stated that he has about 1800 insured persons on his list, that he was paid 
Rs, 6-8-0 per patient per year, that his remuneration was paid to him by the 
Board, by which he presumably meant, the Regional Board constituted under 
Regulation 10, and not by the Government of Bombay, that he used to receive 
the amounts by cheques, that the cheques were sent by the Corporation, but 
that he did not know who used to sign those cheques. He has further stated 
that he received circulars from the Corporation and the State Government and 
also from the Surgeon-General and the Administrative Medical Officer and that 
he had to comply with them. He has also stated that the Administrative Medi- 
eal Officer is the head of the Adminitration, so far as the Insurance Medical 
Practitioners are concerned, that he had to send monthly returns to him and 
that he was allowed private practice. 

The statement of the appellant that he used to receive cheques from the 
Corporation is not quite clear. There was no proper crogs-examination of the 
appellant, nor has any other evidence been led on the question as to who makes 
payment of the remuneration payable to the Insurance Medical Practitioners. 
From sub-r.(2) of Service Rule 9, which provides for the reimbursement of ths 
expenses incurred by an Insurance Medical Practitioner by the Administrative 
Medical Officer, it would appear that the payments are made by the Adminis- 
trative Medical Officer. The same inference is suggested by r. 22, which em- 
powers the Surgeon-General to make deduction from the remuneration, or to 
withhold amounts, payable to an Insurance Medical Practitioner. It is, there- 
fore, likely that the paymenta were in fact made by the Administrative Medical 
Officer, and as according to the appellant this officer was an employee or agent 
of the Corporation, the appellant stated that he used to receive cheques from 
the Corporation. 

In the light of the rules, which I have referred to above and the evidence of 
the appellant, we have now to determine hia exact position vis-a-vis the State 
Government and the Corporation. Mr. Chari has contended that if one looks at 
the whole picture as disclosed by the rules, the only conclusion one can reach 
is that an Insurance Medical Practitioner does not hold any post or office, but 
that he receives remuneration for the services rendered by him, and that his 
position is similar to that of any expert, who charges fees for consultation with 
him. He has relied on rr. 5 and 6, Service Rule 2 and the form of application, 
in which the word ‘‘appointment’’ is not used with reference to an Insurance 
Medical Practitioner, but.which refer to his inclusion fn the medical list. He 
has, therefore, urged that an Insurance Medical Practitioner cannot be said 
to have been appointed to or to hold any post. It is difficult to accept this 
argument, having regard to the other rules, which use the word ‘‘appointment.’”’ 
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with reference to an Insurance Medical Practitioner. The expression ‘‘Ingu- 
rance Medical Practitioner’’ is defined in sub-r. (6) of r. 2 as meaning any 
medical practitioner appointed as such to provide medical beneft under the 
Act and to perform such other functions as may be assigned to him. The 
definition also states that he shall be deemed to be a duly appointed medical 
practitioner for the purposes of Chap. V of the Act. Sub-rule (2) of r. 4 also 
states that an Insurance Medical Practitioner shall be deemed to have been ap- 
pointed as an Insurance Medical Officer for the purposes of the Regulations. 
The definition, therefore, refers to the selection of & private medical practitioner 
for the purpose of rendering medical aid as an appointment. Chapter V of 
the Act deals with the benefits to which the insured persons are entitled. Sec- 
tion 54 provides that all medical examination and treatment referred to in the 
Workmen’s Compensation Act, 1923, shall for the purposes of this Act, be carried. 
out by duly appointed medical practitioners. An Insurance Medical Practi- 
tioner is deemed to be a duly appointed medical practitioner for the purposes 
of this section under the definition given in el. (6) of r. 2. In the form of 
application, a medical practitioner, who desires his name to be included in the 
medical list, has also to state that he agrees to abide by the terms of service. 
In other words, he agrees to join a service, see also r. 22 (d), which uses the 
words ‘‘prejudicial to the efficiency of the service’. He is also subject to 
disciplinary action and control. He cannot also resign or give up his post 
except by giving three months notice under Service Rule 14. He ia also re- 
quired to maintain records and to submit returns. His employment has, there- 
fore, all the attributes of a service. He must, therefore, be held to be a holder 
of an office. The fact that he is allowed private practice will not alter the 
character of his appointment. 


The next question to be considered is whether he holds an office under the 
Government or under the Corporation. As I have already pointed out, under 
the proviso to s. 58, arrangements for providing medical aid at the clinics of 
private practitioners are to be made by the State Government. This position 
is also made clear by the rules, to which I have referred above. The appellant 
has admitted in his evidence that the Head of the Department, so far as Ingu- 
rance Medical Practitioners are concerned, is the Administrative Medical Officer. 
This is, in fact, what r. 2(2) shows. According to this provision, the principal 
medical officer to administer medical benefits in the State under the Act is the 
Administrative Medical Officer. He is appointed by the State Government and 
not by the Corporation. There is no provision in the Act or in the rules, which 
requires the State Government to obtain the approval of the Corporation or 
even to consult the Corporation before making this appointment. The autho- 
rity, which passes final orders on the applications of medical practitioners for 
inclusion in the medical list, is the Surgeon-General. It is true that the Surgeon- 
General has to act on the recommendations of the Allocation Committee, which 
includes a representative of the Corporation, but the power to include a name 
in the medical list or to make an eppointment to the post of an Insurance 
Medical Practitioner vests in the Surgeon-General and not in the Corporation. 
It has beén urged by Mr. Chari that the Surgeon-General and the Adminis- 
trative Medical Officer must be deemed to act as agents of the Corporation 
when they perform their duties under the various provisions of the Rules. 
He has urged that in order to facilitate the administration of the scheme of 
providing medical aid by the Corporation, Government has lent the services 
of these qualified and experienced doctors to the Corporation. There is no 
substance in this argument of Mr. Chari. Clause (2) of r. 2 defines the words 
‘‘Surgeon-General’? as meaning the Surgeon-General with the Government of 
Bombay. There is no provision in the Act or in the Rules, which enables the 
Corporation to issue any Uirections or orders to these two Officers. An appeal 
against the order of the Surgeon-General removing the name of an Insurance 
Medical Practitioner from the medical list lies to the State Government and not 
to the Corporation. A conclusive answer to Mr. Chari’s argument is, however, 
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furnished by sub-r. (6) of r. 24, which states that in some matters referred to 
in that sub-rule, the Surgeon-General shall take action after consultation with 
the Corporation. It does not require the Surgeon-General to act in accordance 
with the recommendation of the Corporation or even to obtain the approval of 
the Corporation to the action, which he proposes to take. The rule does not 
say that action in the matter shall be taken by the Corporation after consulta- 
tion with the Surgeon-General. Rule 22 contains separate provisions for action 
to be taken against an insured person and against an Insurance Medical Practi- 
tioner, after consideration of the report of the Medical Service Committee. 
In the former case it ia to be taken by the Corporation under gub-r. (1) and 
in the latter by the Surgeon-General under sub-r. (2). The Surgeon-General 
and the Administrative Medical Officer, therefore, act as Officers or agents of 
the State Government, on whom the primary responsibility rests for providing 
medical aid to insured ns. 

Mr. Chari laid considerable stress on the fact that no Insurance Medical 
Practitioner can be removed for misconduct unless there had been an investi- 
gation by the Medical Service Committee. The power to take action on the re- 
port of the Medical Service Committee, however, vests in the Surgeon-General. 
It is true that the Surgeon-General is bound by the findings of the Committee 
on questions of fact, but the final decision in the matter as to the nature of 
the action to be taken against an Insurance Medical Practitioner rests with 
the Surgeon-General, The Surgeon-General is not required to consult the Cor- 
poration except in one case and that is where a charge relates to failure to 
exercise proper care in the issue of medical certificates, referred to in sub-rr. (2) 
and (8) of r. 24. An appeal against the order of the Surgeon-General also 
lies, as I have pointed out, to the State Government and not to the Corporation. 

Sub-rule (2) of Service Rule 18 empowers the State Government to remove 
the name of any Insurance Medical Practitioner from the medical list by giving 
him three months notice. It does not require the State Government to consult 
aa bp oration or even the Medical Service Committee before taking action 

Rule. This rule, therefore, clearly shows that the contract or agsee- 
ars t of service of an Insurance Medical Practitioner ia with the State Govern- 
ment and not with the Corporation. In fact, there is no provision in the Rules 
empowering the Corporation to take any kind of disciplinary action against an 
Insurance Medical Practitioner. 

The terms of service of an Insurance Medical Practitioner can also be revised 
only by the State Government under Service Rule 12. No doubt, the State 
Government has to consult the Corporation, but it is the State Government 
which has to give notice of the proposed alterations to each Insurance Medical 
Practitioner. This also shows the contract of service is with the State 
Government and not with the Corporation. 

Mr. Chari has laid considerable stress on cl. (b) in Service Rule 1, which 
states that the Regulations framed by the Corporation shall apply to Insurance 
Medical Practitioners as if they were Insurance Medical Officers appointed 
under these Regulations. The words ‘‘as if’’ show that they are in fact not 
appointed under the Regulations. The expression ‘‘Inguranes Medical Officer’’ 
is defined in cl. (n) of Regulation 2 as follows: 

“Fnsurence Medical Officax” means 2 medicel practitioner appainted as such to pro- 
vide medical benefit and to perform such other functions as may be assigned to him 
and shall be deemed to be a duly appointed medical practitioner for the purposes of 
Chapter V of the Act. 

The medical practitioner appointed to provide medical benefit is the Insurance 
Medical Practitioner, whose appointment is made by the Surgeon- General and 
not by the Corporation. Apart from the above provision in the definition 
clause, there is no other provision in the Regulations relating to the appointment 
or the termination of the Services of Insurance Medical Officers. There is no 
provision empowering the Corporation to take disciplinary action against or 
to remove an Insurance Medical Officer from service. This is evidently because 
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Insurance Medical Practitioners are appointed by the Surgeon-General and 
by virtue of the above Service Rule are deemed to have been appointed as Insu- 
rance Medical Officers under the Regulations. 


It also appears from the Service Rulea that the Insurance Medical Pract- 
tioners have to furnish certain reports to the Corporation and that their clinics 
are liable to be inspected by the Officers of the Corporation. They have also 
to comply with the directions issued by the Corporation in certain matters. 
These obligations are imposed on the Insurance Medical Practitioners by their 
Service Rules. Part of their remuneration is also paid by the Corporation. 
But these facts will not show that they are the servants of the Corporation, 
having regard to the other facts that their appointments are made by the 
Surgeon-General, that the Corporation can take no disciplinary action against 
them and that they can only be removed either by the Surgeon-Ceneral or by 
the State Government. 


There is also no dispute that at least part of the remuneration payable to the 
Insurance Medical Practitioners comes out of the revenues of the State. The 
only conclusion, which, in our opinion, can be drawn, after a consideration of 
all the facts and circumstances referred to above, is that an Insurance Medical 
Practitioner holds a post or an office under the Government of Bombay. 


Mr. Chari has also contended that the post or office of an Insurance Medical 
Practitioner cannot be said to be office of profit, because no specific remuneration 
is attached to it and because the remuneration that an Insurance Medical 
Practitioner might earn or become entitled to depends upon the number of 
insured persons, whom he has agreed to provide medical treatment. He has, 
therefore, urged that as no remuneration is attached to the post itself, it cannot 
be said to be an office of profit.’ For the reasons, which I have already given, 
we are unable to accept this argumept. It is by virtue of his office as an Insu- 
rance Medical Practitioner that he receives the remuneration payable under 
Service Rule 20, which at present is Re. 6-8-0 per person, As, therefore, profit 
ia in fact earned from this office, it must be held to be an office of profit. 


We are accordingly of the opinion that the Election Tribunal was right in 
finding that the appellant held an office of profit under the State of Bombay. 
The appellant was, therefore, disqualified for being chosen as, and for being, 
a member of the Legislative Assembly of the State of Bombay. The order passed 
by the Election Tribunal declaring the election of the appellant to be void is, 
therefore, correct and is confirmed. 

The second point, which has been urged by Mr. Chari, is that the Tribunal 
was wrong in declaring the respondent to be elected, as the respondent had 
not secured a majority of valid votes, which were given at the election.. From 
the judgment of the Tribunal, it appears that this point was not urged before 
the Tribunal. On the other hand, the Tribunal has observed that it was not 
disputed that the respondent would be entitled to be declared to be duly elected, 
in case the Tribunal came to the conclusion that the appellant was disqualified 
for standing as a candidate at the election. The question is, however, a question 
of law, and even if a concession was made on behalf of the appellant before the 
Election Tribunal, that would not debar him from raising this point in this 
appeal, for it affects not only the appellant and the respondent, but also the 
electorate in the constituency, from which the appellant was elected. The posi- 
tion in England is, as stated in para. 656 in Halsbury’s Laws of England, 
VoL XII, 2nd edn., p. 285: - 

“If a candidate, who does not withdraw, is for any reason disqualified to be a candi- 
date, and the other candidate desires that all votes given for the candidate so disquali- 
fled should be treated as having been thrown away—ie., treated as null and void as 
though they had never been given—a notice of the disqualification must be published to 
the electors, 

In the absence of such a notice, a new election ought to be had unless either (1) 
the persons whose votes it is sought to treat as having been thrown away can be shown 
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in fact to have been aware of the disqualification, or the disqualification is of a sort 
whereof notice is to be presumed.” i 

(See also Hobbs v. Morey'). In that case two candidates had been nominated 
in proper form for election to the office of councillor for a ward in a borough. 
The respondent obtained a majority of the votes and was declared elected. 
Both at the time of his nomination and of the election, however, he was dis- 
qualified by reason of bis interest in a contract with the council. The peti- 
tioner claimed the seat on the ground that his being the only valid nomination 
he should be declared elected. His prayer was not granted on the ground that 
the disqualification not being apparent on the face of the nomination paper, 
the nomination of the respondent was valid, and that as the petitioner did not 
allege any notice to the electorate of the disqualification of the respondent, the 
votes given for him could not be treated as having been thrown away, and the 
petitioner was not entitled to claim the seat. 

In India, however, we are governed by the provisions of the Representation 
of the People Act,-1951. Section 100 specifies the orders which an Election 
Tribunal may pass. Under sub-s, (1) of s. 100, the Tribunal shall declare the 
election of the declared candidate to be void, if the Tribunal is of opinion that 
he was not qualified or was disqualified to be chosen to fill the seat under the 
Constitution. Section 101 provides that if any person, who has lodged a peti- 
tion, has, in addition to calling in question the election of the returned candi- 
date claimed a declaration that he himself has been duly elected and the 
Tribunal is of opinion — 

(a) that in fact the petitioner or auch other candidate received a majority 
of the valid votes; or 

(b) that but for the votes obtained by the returned candidate by corrupt 
practices the petitioner would have obtained a majority of the valid votes, 
the Tribunal shall after declaring the election of the returned candidate to 
be void declare the petitioner to have been duly elected. In this case, there is 
no allegation that the appellant had obtained any votes by corrupt practices. 
Clause (b) has, therefore, no application. The respondent can, therefore, be 
granted a declaration about his having been duly elected, only if he could show 
that in fact he had received a majority of the valid votes. The expression 
“valid votes’ is not defined in the Act or in the rules made thereunder. 
Mr. Gupte has contended that the-effect of the declaration of the appellant’s 
election to be void is that the whole procesa of election in regard to him was 
illegal and void and that ERA the votes, which were given for the 
appellant, must be regarded as thrown away or as invalid votes. He has relied 
on the observations of one of the members of the Tribunal in Kishenlal Lamron 
v. Madan Singh.* It, however, appears from the decision in this case that the 
majority of the members of the Tribunal did not agree with his view. The 
reply to Mr. Gupte’s argument is, however, furnished by s. 36. Sub-section (8) 
of- this section states that immediately after all the nomination papers have 
been scrutinised and decisions accepting or rejecting the same have been record- 
ed, the returning officer shall prepare a list of validly nominated candidates, 
that is to say, candidates whose nominations have been found valid, and affix 
it to his notice board. All nominations, which have not been rejected by the 
returning officer after scrutiny of nomination papers are, therefore, to be deemed 
valid. The appellant was consequently a validly nominated candidate within 
the meaning of the Act. We are, therefore, unable to accept Mr. Gupte’s argu- 
ment that as a result of the appellant? a election having been declared void, the 
nomination of the appellant also became invalid. The same view was taken in 
Hobbs v. Morey, where the following observations of Lord Wastson in 
Parttohard v. Mayor &o., of Bangor,* were cited with approval: 

Tf no objection is made, or ł objections are stated and repelled by the mayor, 
Fa a NOH pare I do’ not mean to suggest that it is 


1 [1004] 1 K. B. 74 " 8 [1004] 1 Bk Ti, 
2 (1054) 10 Election L. R. 49. 4 (1888) 18. App. Oas 241, 252. 
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final and conclusive upon questions of disqualification or other similar objections which 
may be akin to it, but I think it was intended to be conclusive to this effect, that the 
nomination paper so sustained as valid should form the basis of the election, and that 
the nominee in that paper should be treated as a person for whom votes could be given 
before the returning officer.” 

In this case no objection was taken to the nomination of the appellant on 
the ground that he was disqualified to be chosen as a member of the islative 
Assembly at the time when he filed his nomination paper. His nomination 
paper was also accepted by the returning officer. The election took place on 
the basis that his nomination was valid. The votes given to the appellant can- 
not, therefore, be deemed to have been thrown away or regarded as invalid 
votes. Any other construction will also be unfair to the electorate, which voted 
on the assumption, which it was entitled to make, that as he was included in 
the list of validly nominated candidates, votes could properly be given for him. 

Rule 57 of the Representation of the People (Conduct of Hlections and 
Election Petitions) Rules, 1956, provides for serutiny and rejection of ballot 
papers. Sub-rules (2) and (3) specify the kind of ballot papers, which are to 
be rejected. Sub-rule (1) of r. 58 states that every ballot paper, which is not 
rejected under r. 57, shall be deemed to be valid and shall be counted. All 
votes, except those represented by ballot papers rejected under r. 57, are there- 
fore to be deemed to be valid votes. The appellant received at the election 
22,914 such votes, while the respondent received 14,885 votes. The respondent 
did, therefore, not receive a majority of valid votes given at the election. 
Consequently, no declaration can be granted to the respondent declaring him 
to be a duly elected candidate. 

The appeal is, therefore, allowed in part. The order passed by the Tribunal 
declaring the election of the appellant to be void is confirmed, but the other 
order passed by the Tribunal declaring the respondent to be a duly elected 
member of the State Legislative Assembly is set aside. There will be no order 
as to costs throughout. 

The rule issued in Civil Application No. 2788 of 1957 will be discharged. 
There will be no order as to costs in this application. 


Appeal partly allowed. 


[RAJKOT BENCH] 


Before Mr. Justice M. C. Shak. 


NALINKANT BHANUSHANKER DAVE v. 
HIRALAL AMRATLAL PAREKH.* 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 58, 53—Claimn filled wnder r. 58—Scope 
of inquiry in such clatn—Whether elaborate inquiry into question of title can be 
gone into in such application—Meaning of expression “some interest” in r. 59. 

The scope of an inquiry in a claim filed under O. XXI, r. 58, of the Civil Proce- 
dure Code, 1908, is to be restricted to a summary investigation into the question of 
possession as distinct from a thorough trial of the ultimate right and, therefore, an 
elaborate inguiry into the question of title cannot be gone into in such an application. 
The claimant objecting to the attachment has to show that at the date of the attach- 
ment he had some interest in the property or was possessed thereof. It is only in 
such cases that a claim for removal of attachment can succeed. 

The word “some interest” occurring in O. XXI, r. 59, of the Code mean such interest 
as would make the pomsession of the judgment-debtor not on his own account but 
on account of or in trust for the clatmant. 

Satkoa#i Mandal v. Tirtha Naraty’, referred to. 


‘Decided, March 12, 1957. Civi Revision = - Division, nee in Givi Miuscellansous 
Application No. apne of 1956, stags ek a 28 of 1925. 
passed by 8. N. [1915] Pa X. R. Oal. 116. 
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G. B. Joshs, for the applicant. 
H. C. Shah, for opponents Nog. 1 and 2. 


M. C. Suan J. This ig a revision application er an order of the Civil 
Judge, Senior Division, Rajkot, allowing an application made by opponents 
Nos, 1 and 2 Hiralal Amratlal and Ramniklal Amratlal for the removal of 
attachment under O. XXI, r. 58, Civil Procedure Code levied by the present 
applicant Nalinkant Bhanushanker in execution of a money decree obtained by 
him against opponents Nos. 3 to 9 in civil suit No. 70 of 1950 of the Rajkot Civil 
Court. It is necessary to set out certain facts in order to understand and ap- 
preciate the dispute properly. The property attached is a theatre known as 
‘Nutan Theatre’ situated at Rajkot. This property along with other property 
was owned by opponents Nos. 3 to 9 (original defendants Nos. 2 to 8) and was 
mortgaged by them to Hiralal Amratlal, opponent No. 1, and his brother 
Jayantilal Amratlal, and in suit No. 415 of 1950 of the Rajkot Court the said 
mortgagees obtained a decree on the mortgage for Ra. 495,000 together with 
costs and further interest. One Nautamlal Chhotalal Tejpal then offered to 
purchase the Nutan Theatre from opponents Nos. 3 to 9 and the said’ opponents 
Nos. 3 to 9 passed an agreement of sale in his favour for Rs. 4,40,005. Nautam- 
lak paid the consideration to the said opponents Nos, 3 to 9 and this sum he 
borrowed from Tarachand Amratlal, who is a brother of opponents Nos. 1 and 2 
Hiralal and Ramniklal and in’ lieu thereof Nautamlal executed an agreement 
in favour of the said Tarachand Amratial to mortgage the Theatre along with 
his own house and in the meantime passed a promissory note for Rs, 4,40,005 
to Tarachand. The possession of Nutan Theatre was handed over by opponents 
Nos. 8 to 9 to Nautamlal on April 26, 1951, but they failed to execute the docu- 
ment of sale in favour of Nautamlal as agreed to by them. Nautamlal on his 
part failed to execute the document of mortgage in favour of Tarachand and so 
Tarachand filed a suit No. 298 of 1954 for specifie performance of the said 
agreement against Nautamlal and against opponents Nos. 3 to 9 claiming reliefs, 
miter alia, that defendants Nos. 2 to 8 of that suit (present opponents Nos. 3 to 
9) ghould be ordered to execute a document of sale in favour of Nautamlal and 
that Nautamlal on his part should be ordered to execute a document of mort- 
gage in favour of Tarachand. This suit ended in a consent decree on October 
30, 1954, whereby defendants Nos. 2: to 8 were’ to execute the document of sale 
directly to Tarachand or his nominees and’ Nautamlal was to join in execution 
of that sale deed. The said defendants having failed to execute the sale deed, 
_ Tarachand filed Darkhast No. 408 of 1954 on December 8, 1954, for the execu- 

tion of the sale deed as provided by the decree, and while the Darkhast was 
pending, Nalinkant Bhanushanker, the present applicant, filed a Darkhast on 
February 8, 1955, to execute his own decree against the said defendants Nos. 2 
to 8 (opponents Nos. 3 to 9) and attached the Nutan Theatre. As the consent 
decree in suit No. 298/54 provided that the sale deed was to be executed either 
in favour of Tarachand or his nominee, Tarachand nominated opponents Nos. 1 
and 2 Hiralal and Ramniklal, and on February 11, 1955, on the orders of the 
executing Court the Nazir of the Court executed a sale deed of the Nutan 
Theatre in their favour as nominees of Tarachand. Then on March 3, 1955, 
opponents Nos. 1 and 2 applied for removal of the attachment of the Nutan 
Theatre on the ground that they were the legal owners of the property and had 
received actual possession of the Theatre on February 11, 1955. The learned 
Civil Judge, Senior Division, allowed this claim and ordered removal of the 
attachment, and it is against this order that the decree-holder Nalinkant has 
come in revision. 

The first contention made by Mr. Joshi, who appears for the decree-holder, 
ig that opponents Nos. 1 and 2 had no locus stands to apply for removal of the 
attachment, in that they had’ no interest in the property at the date of the 
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attachment nor were they in possession thereof, and their application under O. 
XXI, r. 58, was not maintainable at all Now O. r. 59, Civil Procedure Code 
requires that the claimant applying for the removal of attachment must adduce 
evidence to show that at the date of the attachment he had some interest in, or was 
possessed of, the prop attached. It is an agreed position that Nautamlal was 
put in possession of the Nutan Theatre on April 26, 1951, and that he has been 
in continuous possession theréof ever since then. This is admitted by the pre- 
sent opponents Nos. 1 and 2 in para. 4 of their applications, and their alleg- 
ation rather is that opponents Nos. 8 to 9, meaning the judgment debtors of 
Nalinkant’s decree, had no right of ownership, nor any other rights in the 
property and they were not in possession. Opponents Nos. 1 and 2 further 
aver that they had been put in possession of the property on February 11, 1955, 
and that is why they were entitled to have the attachment removed. It is ad- 
mitted on behalf of the decree-holder Nalinkant, and in fact that is his case 
also, that Nautamlal has been in possession of the property ever since April 26, 
1951, but he contends that the legal ownership in the property remained in op- 
ponents Nos. 8 to 9 and that Nautamlal’s possession should be treated as on 
behalf of the said opponents Nos. 3 to 9. Whatever might be the merits of that 
contention, the real question is whether the present opponents Nos. 1 and 2, 
who come in as third parties for removal of attachment under O. XXI, r. 58, 
Civil Procedure Code, fulfil the requirements of O. XXI, r. 59, of the Code. As to 
this, Mr. Shah has urged that on the consent decree being passed on October 30, 
1954, defendants Nos. 2 to 8 (opponents Nos. 3 to 9) remained mere trustees 
for Nautamlal of the legal title vesting in them, that by the consent decree 
they had agreed to sell the property to Tarachand, that Nautamlal had also 
agreed to join in executing the sale deed, that Nautamlal had a charge on the 
property to the extent of Rs. 4,40,005 paid to defendants Nos, 2 to 8, that on 
Nautamlal’s agreeing to convey the property to Tarachand and having acknow- 
ledged the receipt of the full consideration, Nautamlal’s right in the property 
came to be vested in Tarachand, and that on December 3, 1954, by the Dar 
Tarachand having nominated Hiralal and Ramniklal as his nominees, the sai 
Hiralal and Ramniklal came to own the same interest in the property as Tara- 
chand, Now this is indeed a complicated and involved process of reasoning. 
The question as to what interest Tarachand or his nominees came to acquire in 
the property by virtue of the consent decree falls totally outside the ambit of 
an inquiry in a claim filed under O. XXI, r. 58, Civil Procedure Code. The 
scope of that inquiry is to be restricted to a summary investigation into the 
question of possession as distinct from a thorough trial of ultimate right and 
therefore an elaborate inquiry into the question of title cannot be gone into in 
guch an application. The claimant objecting to the attachment has to show 
that at the date of the attachment he had some interest in the property or was 
possessed thereof, and the words ‘‘some interest” occurring in r. 59 have been 
interpreted as meaning such interest as would make the possession of the judg- 
ment debtor not on his own account but on account of or im trust for the clai- 
mant, (see Satkars Mandal v. Tirtha Narain’), or claimant may prove his 
own possession. It is only in such cases that a claim for removal of attachment 
ean succeed. Now here it is not opponent Nos. 1 and 2’s case that the judgment 
debtors opponents Nos. 3 to 9 are in possession on their, meaning, opponent 
Nos. 1 and 2’s account. On the contrary, in para. 4 of the application they 
themselves aver that the possession was with Nautamlal since April 26, 1951, 
and that they, applicants (opponents Nos. 1 and 2), came into possession of the 
property on February 11, 1955, that is to say, subsequent to the attachment 
levied by the decree-holder Nalinkant. Opponents Nos. 1 and 2 do not claim 
to be in actual possession of the property at the date of the attachment, viz., 
February 8, 1955, nor is if their case that Nautamlal is in possession on their 
behalf though this factor is not relevant im this case. They thus fail to esta- 
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blish the ingredients of r. 59 and they have, therefore, no right to maimtain the 
application for removal of attachment. The order of the learned Civil Judge, 
Senior Division, cannot, therefore, be sustained and must be set aside. It is 
true that the property was not in possession of the Judgment debtor at the 
time of the attachment but was in possession of Nantamlal, and therefore it 
may be for Nautamlal to object to the attachment, but not for opponents Nos. 
1 and 2, 


Accordingly this revision application is allowed, the order of the learned 
Civil Judge, Senior Division, is set aside and the application filled by opponents 
Nos. 1 and 2 for removal of the attachment is dismissed with costs of both the 
Courts. 


Application allowed. 


CRIMINAL REVISION. 
[NAGPUR BENCH] 


Before Mr. Justice Mudholkar. 


HAJI FATEH MOHAMMAD v. REGISTRAR, PUBLIC TRUST, NAGPUR-* 

Madhya Pradesh Public Truste Act (XXX of 1951), Secs. 13, 33¢—Registration of trust 
as public trust done by Additional Deputy Commissioner on application by appHcant 
~—Applcant convicted of offence under s. 33(1) for contravening provisions of s. 13 
—Applicability of ss. 13 and 33. 

The provisions of as. 13 and 33 of the Madhya Pradesh Public Trusts Act, 1951, 
cannot apply to a public trust which has been registered only with the Additional 
Deputy Commissioner on the wrong assumption that he was the Registrar of public 
trusts. 

Shah Fariduddin v. Mohammad Akbar Addl, D.C., referred to. 


THE applicant was the Mutawalli of a trust known as Badi Masjid situated 
in Mominpura in Nagpur. A balance of Re 8,451-7-6 was found with him on 
March 31, 1956. Consequently the Registrar (non-applicant) filed a complaint 
and the applicant was prosecuted under s. 13 of the Madhya Pradesh Public 
Trusts Act, 1951. The trying Magistrate and on appeal the Additional Ses- 
sions Judge found the applicant guilty and sentenced him to pay a fine of 
Rs 800. In the course of his judgment the Additional Digtrict Judge observed 
‘as follows :— 

“An Additional Deputy Commissioner can-exercise such powers and discharge such 
duties conferred and imposed on a Deputy Commissioner by any other enactment, and 
as in the instant case, by the Public Trusts Act, if such powers are notified by the 
State Government or delegated by the Deputy Commissioner. It is not disputed that 
the Deputy Commissioner, Nagpur, has delegated powers as a Registrar under the Public 
Trusts Act to the Additional Deputy Commissioner, Nagpur. Hence I hold that the Addi- 


*Decided, November 14, 1957. Oriminal ig aati n as a Banker who has gi 
Revision Application No. 207 of 1957, against the safe custody ro- 
the decision of J. A. Hussam, Vth Additional payment on demand of the monies so d 
Sessions Judge, Nagpur, in Criminal Appeal as the Registrar may in each case suffl- 
No. 596 of 1956, confirming the order of aient: 
conviction and sentence ePi by K. R. Provided that the } may, by general 
Bobde, t , First Nagpur, in or ial order, the Trustee of any 
Criminal Case No. 545 of 1056. ' Pubilo Trust or c of such Publica Trust 

+The relevant sections are ea under =" to invest the money in any other manner. 


“8. 18. ATl monies belonging to a Ho 8. 33(1). Whoever contravenes any provision 
Trust other than monies required for the day of section 4, 9, 11, 13 or 15 shall be 
ee ee eee with fine whieh may extend to Rs. 1,000. 


Ban] : : 
Oo-operative Sooieties Act, 1912 or with the with fine which may extend upto 250.” 
approval of the Registrar with any Banker 1 (1987) N. L. J. 551. 
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tional Deputy Commissioner, Nagpur,, was quite competent to exercise the powers of a 
Registrar under the Madhya Pradesh Public Trusts Act. Thus the registration of the 
Badi Masjid Trust is perfectly legal and valid.” 


The applicant applied in revision to the High Court Bench at Nagpur. 
The application was heard. 


Fide Hussam, for the applicant. 
W. B. Pendharkar, for the non-applicant. 


MUDHOLKAR J. The applicant has been convicted of an offence under s. 33(1) 
of the Madhya Pradesh Public Trusts Act, 1951, for the contravention of the 
provisions of s. 18 thereof and sentenced to pay a fine of Rs. 300 or to undergo 
simple imprisonment for a period of one month. 

The only pomt taken is that the alleged trust not having been registered 
with the Deputy Commissioner, Nagpur, as Registrar of the public trust, but 
having been registered only with the Additional Deputy Commissioner on the 
wrong assumption that he was the Registrar of public trusts, the provisions of 
ss. 13 and 33 of the Act cannot apply. 

The contention of the applicant is correct- Reading the scheme of the Act 
it is clear that the obligation created by s. 18 of the Act for the depositing of 
trust monies in the bank applies only to the person who is the trustee of a 
public trust that is registered. That will be clear from the reference to the 
word ‘Registrar’ in s. 18 itself. Now, the Registrar can have no function to 
discharge except in respect of public trusts which have been istered. As 
has been held by a Division Bench of this Court in Shah Fariduddm v. Mohain- 
mad Akbar Addl. D. C.1 the only authority in a district which can function as 
Registrar is the Deputy Commissioner of that district and therefore a public 
trust must be registered with him. Through an erroneous practice m the office 
of the Deputy Commissioner, Nagpur, the Additional Deputy Commissioner, 
Nagpur, was authorised to register public trusts. That, of course, is not per- 
missible to be done under the Act. No doubt, here the applicant himself had 
made an application for registering the trust as public trust, but as the regis- 
tration was done not by the Deputy Commissioner but by the Additional Deputy 
Commissioner, it is of no legal effect. The consequence of this is that the Pro- 
visions of ss. 18 and 388(1) of the Act are inapplicable. 

Accordingly, I allow the application for revision, set aside the conviction and 
sentence passed on the applicant and direct that the fine if paid shall be refunded 


to him. Applicstion lowei. 


APPELLATE CIVIL. 
[NAGPUR BENCH] ` 
Before Mr. Justice Mudholkar and Mr. Justice Kotwal. 


NAGPUR YARN & DYES MERCHANTS ASSOCIATION v. STATE OF 
BOMBAY.* 

Central Provinces and Berar Sales Tax Act (XXI of 1947), Secs. 2(g), (c), 6(1)—Person 
doing business of dying yarn supplied by customers whether Hable to sales tar on 
turnover of such business—Whether such person Hable to pay sales tax upon sale of 

yarn purchased and seld as dyed yarn. . 

A naaa ils: anla oon Aho: buaaai doang sanaaa te hia be a 
customers is not liable, to pay any sales tax with respect to the turnover of his business 
in respect of these transagHons under the Central Provinces and Berar Sales Tax Act, 
1947. 


1 (1957) N.L. J. 35 ; Patition No. A57 of 1055. 
*Deoided, October 11, poe ALecellansous 
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Robinson v. Graves; applied. 
Babulal v. D. P. Dube and Pandit Banarsi Das v. State of Madhya Pradesh,’ 


Rajasthan Printing & Litho Works, Akola, In re; Chauthmal Champalal v. State’ 
and Dominion Press v. Minister of Customs and Excise,’ referred to. 
Under s. 6{1) of the Act such a person is also not Hable to pay sales tax upon the 


sale of yarn purchased by him, dyed and then sold as dyed yarn. 
Tae facts appear in the judgment. 


M,N. Phadke, with F. M. Kulkarm and V. 8. Dabir, for the petitioners. 
N. L. Abhyankar, Additional Special Government Pleader, for the State. 


MUDHOLKAR J. This is a petition under art. 226 of. the Constitution by the 
Association of the Nagpur Yarn and Dyes Merchants, Along with this Asso- 
ciation five persons who are carrying on the business of dyeing yarn have also 
joined as petitioners. 

Two points have been raised in this petition and they are (i) that no sales tax 
is payable by the petitioners for dyeing yarn of the customers handed over 
to them for the purpose of dyeing, and (ii) that no sales tax is payable upon 
the sale of yarn purchased by the petitioners, dyed and then sold as dyed yarn. 

In so far as the second point is concerned there is hardly any difficulty. 
Under s. 6(1) of the Central Provinces and Berar Sales Tax Act, 1947, no tax 
shall be payable under this Act on the sale of goods specified in the second column 
of Schedule II, subject to the conditions and exceptions, if any, set out in the 
corresponding entry in the third column thereof. Entry No. 20 in that Sche- 
dule is as follows: 


“Yarn excluding sewing and knitting thread.” 


What the petitioners sell may be dyed yarn, but it is yarn all the same. No 
exception has been made in the case of dyed yarn m the sense that the yarn 
does not cease to be tax free merely because it is dyed. In the circumstances, 
therefore, the petitioners’ contention that their transactions in respect of the 
sales of dyed yarn are not taxable under the Act must be upheld. 

In regard to the first point there is no doubt a certain difficulty due to the 
following observation of the Division Bench of the Nagpur High Court in 
Babulal v. D. P. Dube? (p. 257) : 

“The contention of the petitioner on the main case is that the dye~stuffs and chemicals 
purchased by him are not sold by him to the customers but that they are utilbed for 
dyeing yarn brought by the customers, for which a price is charged without there being a 
separate price for the dye-stuffs. This argument is similar to the one repelled in Miscella- 
neous Petition No. 279 of 1854 (Pandit Banarsi Das v. State of Madhya Pradesh’). If the 
contract of dyeing yarn involves therein the transfer of property in dye-stuff and the price 
thereof is included in the price paid for the finished work there is no reason why the law 
cannot isolate the transaction of sale involved from other matters and tax it. Indeed, 
in view of the decision of the Division Bench this point was not very strongly pressed 
before us.” 

In the first place, this observation is obtfer inasmuch as that petition was decid- 
ed in favour of the petitioner on quite a different ground. Secondly, as the 
learned Judges, who were parties to the decision, pointed out, that point was 
not very strongly pressed before them by the petitioner. It may further be 
pointed out that this view is said to be based upon the decision of the Nagpur 
High Court in Pandi Banarsi Das v. State of Madhya Pradesh. That 
case was of a building contract, and as would appear from para. 26 of the 
order, the contract related specifically to the supply of materials and further 


1 [1985] 1 K. B. 579. 5 (1958) N. L. J. 342. 
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provided for the execution of the work on these materials to produce a com- 
pleted object. The learned Judges held that by reason of these circumstances 
the contract was partly for the supply of goods, That decision thus rested 
upon an entirely different set of facts from those which we have here or which 
were before the same learned Judges in Babulal’s case. 

Shri Phadke, who appears for the petitioners, relies on the following observa- 
tions in Benjamin on Xale, 8th edn., p. 168: 

“Where the workman supplies either all or the principal materials, the contract is a 
contract for sale of the completed chatiel, and any materials supplied by the employer 
when added to the workman’s materials vest in the workman by accession.” 

Shri Phadke points out that all that the petitioners have done is that they 
have used certain dye-stuffs and chemicals for the purpose of dyeing the yarn 
supplied to them by the customers and returned dyed yarn to those customers. 
Though this may amount to a manufacturing process, it cannot be said that it 
constitutes either sale or supply of dyestuffs by the petitioners. No doubt, 
some dye-stuffs or effects of dye-stuffs are left on the yarn which has been 
dyed, but, according to Shri Phadke, whatever is left on the yarn is merely 
an accession to the yarn and that it cannot be said that what amounts to an 
acceasion to the yarn is supplied or sold by the petitioners to the customers. 
The definition of ‘sale’ contained in s. 2(g) of the Act means 

“any transfer of property in goods for cash or deferred payment or other valuable 
consideration, including a transfer of property in goods made in course of the execution 
of a contract...” 

‘Where an accession takes place, Shri Phadke pomts out, there can be no transfer 
of property which has acceded or has become part of the property. There 
seems to us considerable force in Shri Phadke’s contention. 

Apart from that, a person can be made liable under the Sales Tax Act to 
pay the tax on his turnover provided that he is a dealer. A dealer as defined 
in s. 2(c) is 

“a person who...carries on ..the business of selling or supplying goods, whether for 
commission, remuneration ete ...”. 

Now it is common ground that none of the petitioners is carrying on the busi- 
ness of selling dye-stuffs. 

Shri Abhyankar, who appears for the Department, says that the petitioners 
supplied dye-stuffs and chemicals which they used. It seams to us diffienlt to 
say that the petitioners, merely because they used dye-stuffs and other chemi- 
cals in the proceas of dyeing, could be said to be supplying these goods to the 
persons who handed over their yarn to them for being dyed. The work which 
is entrusted to them is of dyeing only, and though for carrying out that work 
the petitioners have to use dyestuffs, it would be stretching the language too 
far to say that the petitioners by using dyestuffs must be deemed to supply 
them to the customers. We may also point out that in their petition the peti- 
tioners have specifically alleged that the dyestuffs and chemicals used by them 
are eventually ‘washed by them as part of the process of dyeing. The precise 
allegations of the petitioners on this point are in para. 18 of the petition and 
run thus: 

“Dyeing is a process and by chemical combination of various chemicals and dye- 
stuffs with the help of chemical agents such as caustic soda, hydrosulphide of soda, 
different colours are prepared, but none of these stuffs are left on the yarn. The yarn 
is processed and there is no transfer of property in the processed yarn of any of the 
dye—stuffs or chemicals.” 

These allegations have not been denied by the Department and we would, there- 
fore, be justified in regarding them as having been admitted. 

It will also be pertinent to refer to a decision of the King’s Bench Devision 
in Robinson v. Graves’. In that case the question was whether the contract 
between the defendant and an artist for pamting the portrait of a lady for a 
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remuneration of 250 ‘can be regarded as a contract for the sale of goods. 
The learned Judges of the Court of Appeal held that it was a contract for work 
and labour and not re the sale of goods as the substance of the contract was 
that skill and labour should be exercised upon the production of the portrait, 
and that it was only ancillary to that contract that there would pass from the 
artist to his customer some materials, namely, the paint and the canvas, in addi- 
tion to the skill and labour involved in the production of the portrait. It seems 
to us that this decision is pertinent and would apply to the circumstances pre- 
sont in the instant case. 

We may also refer to two decisions of the former Board of Revenue in Rafas- 
than Printing & Litho Works, Akola, In re’ and Chauthmal Champalal v. 
State® which following the decision in Dominion Press v. Mimuster of Customs 
and Ercise? took the same view. 

We are entirely in agreement with this view and we hold that the transac- 
tions in question, ie. with regard to the work done on the yarn supplied to 
the petitioners by the customers, did not amount to the sale of goods, and that 
consequently the petitioners were not liable to pay any sales tax with respect 
to the turnover of their business concerning these transactions. 

Accordingly, we allow the petition with costs to this extent that the order 
of the Sales Tax Officer holding the petitioners liable in respect of the two 
kinds of transactions referred to above is quashed. There will, however, be 
only one set of costs. 

The outstanding amount of security deposited by the petitioners shall be 


refunded to them. 
Petition allowed, 


[NAGPUR BENCH] 


Before Mr. Justice Mudholker and Mr. Justice Badkas. 


JAGDISH DAJIBA. SARMUKADAM v. ACCOUNTANT GENERAL, 
STATE OF BOMBAY.® 
Constitution of India, Arta. 310, 311, 313, 14—Cwil Services (Classification, Control and 

Appeal) Rules, r. 52—Presrident exercising his pleasure under art. 310 whether bound 
by any statute or rules—Phrase “except as expressly provided by this Constitution” 

in art. 310 whether inchuides rules and regulations continued in force under art. 313 
—Satisfaction of President in terms of art. 311(2)(c) whether tusticiable—Validity 
of r. 52 of Civil Services Rules. 

Where the President exercises his pleasure under art. 810 of the Constitution of 
India, he is bound only by the express provisions of the Constitution such as art. 311 
and not by any rules. 

Restrictions or limitations placed on the powers of the President are only con- ` 
fined to express provisions of the Constitution and not to any exceptions or limita- 
tons which may be provided by a statute or rules. The phrase “except as expressly 
provided by this Constitution” with which art. 310 begins cannot include rules or 
regulations which are continued in force under art. 313 of the Constitution. What- 
ever be the authority of the rules or regulations, they cannot be equated with “the 
express provisions of the Constitution”, unless the Constitution itself: so expressly 
declares. 

Punjab Province v. Tara Chand‘ and Shyamlal v. State of U.P." referred to. 

The satisfaction of the President in terms of art. 311(2), proviso (c), of the Consti- 
tution is only subjective and, therefore, where the President has expressed that he 
is satisfied about a particular matter, the Court has no power to go behind it. 


1 (1951) N. L. J. 613. lication No. 120 of 1957. 
2 (1058) N. L. J. 843. , [roar ALR. F.C. 23. 
3 [1928] A. C. 840. & [1954] A.I.R. 8.0. 360. 
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Rule 52 of the Civil Services (Classification, Control and Appeal) Rules m not 
in contravention of art. 14 of the Constitution and is valid. 

If any action is taken by any authority and tf there is a valid provision of law 
under which such action can be taken, then such action should be attributed to 
such provision of law. Validity or invalidity of the action would depend on the 
existence or absence of the power with the authority taking that action. The ab- 
sence of express mention of the provision af law cannot render the action invalid if 
it is attributable to a provision of law under which the action could be validly taken. 


Te facts appear in the judgment of Badkas J. 


S. G. Kukdey and HM. N. Chandurkar, for the petitioner. 
W. B. Pendharkar, Special Government Pleader, for respondents Nos, 1 and 2. 


Bapxas J. This is a petition under art. 226 of the Constitution of India for 
a writ or order or direction, directing respondents Nos. 1 and 2 to ignore the 
order of the President dismissing the petitioner from service and to take him 
back im service. 

The petitioner was employed in the Offce of the Accountant-General of 
Madhya Pradesh at Nagpur as Upper Division Clerk. The appointing authority 
of the petitioner was the Accountant-General, Madhya Pradesh. The petitioner 
belonged to the civil service of the Union of India, class III, and was holding a 

ent civil post under the Union of India. Consequent on the commg 

mto force of the States Reorganization Act (No. XX XVII of 1957), the peti- 
tioner’s services were allotted to the Accountant-General of Bombay, respondent 
No. 1, and since November 1, 1956, the petitioner had been working under the 
said authority, who thereupon became the authority equal im rank with the 
etitioner’s appointing authority. Respondent No. 2 is the Deputy Accountant- 
Genaral, Bombay, (Nagpur Branch), while respondent No. 3 is the Executive 
ee of the Division in which the petitioner was working at the relevant 


P The petitioner was served by respondent No. 3 with an order dated January 
28, 1957, passed by the President of India, dismissing the petitioner from service. 
The order passed by the President is reproduced below: 

“The President is satisfled that the retention of Shri J. D. Sarmukaddam an Upper 
Division Clerk in the office of the former Accountant-General, Madhya Pradesh, now 
working as unqualified Divisional Accountant under the Accountant-General, Bombay, 
in service is prejudicial to national security and that the sald Shri J. D. Sarmukaddam 
ought to be dismissed from service, 

2. The President is further satisfled under sub—cl. (c) of the proviso to cl. (2) of 
art. S11 of the Constitution that in the interest of the Security of the State 
it is not expedient to give the said Shri Sarmukaddam an opportunity to show cause 
against the action proposed to be taken in regard to him as stated above. 

3. Accordingly, the President hereby dismisses the sald Shri J. D. Sarmukaddam 

from service with tmmediate effect.” 
The President is, however, not a party to these proceedings. This order of the 
President was communicated to the petitioner through respondent No. 3, by the 
Deputy Accountant General, Bombay, (Nagpur Branch), by his letter dated 
February 1, 1957, enclosing therewith the abovementioned order of the President. 
Respondent No. 8 thereupon informed the petitioner by his letter dated February 
11, 1957, that he should hand over the charge to his successor immediately in 
view of the order of the President. 

The petitioner has now come before us under art. 226 of the Constitution 
raising the following objections to the order of dismissal passed by the President. 
The objections have been reproduced as far as possible as mentioned in the 
petition. 

(a) That the Civil Services (Clamification, Control and Appeal) Rules, hereinafter 
called the Rules, gave statutory right of appeal io the petitioner against the order of 
dismireal, that the order having been passed by the President himself the provisions of 
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appeal to the President and the provisions of getting redress from the President have 
been rendered nugatory, that the Rules are saved by art. 318 of the Constitution and 
that as such the order passed in breach of the Rules is illegal and void; 

(b) that those was nosmaterinl-crpariiiasibla material ednformalion Get ‘whlch: the 
President could be satisfled that it was not expedient to give the petitioner a reason- 
able opportunity of showing cause in terms of art. 311(2)(c), that therefore the order 
passed by the President is in contravention of art. 311(2) of the Constitution, that there 
ls no law which makes the satisfaction of the President contemplated under art. 311(2)(c), 
proviso (c) conclustve, that as such the petitioner was entitled to know the material 
or information on which the action of the President was based, and that the petitioner 
was, therefore, entitled to canvass In respect of the insufficiency or veracity of the Pre- 
sident’s satisfaction; 

(c) that the impugned order is in contravention of art. 320(3)(c) as the said order 
is passed without consulting the Union Public Service Commission, that the President 
had not made regulations under proviso to cl. (3) of art. 320, and that as such the 
said order is void and illegal; and 

(d) that art. 310 of the Constitution does not permit the President of India to exer- 
cise his pleasure so as to breach the law of the land and thus single out the petitioner 
m contravention of the provisions of the Rules, and in so acting and passing the im- 
pugned order the action of the President offended art. 14 of the Constitution, that if r. 52 
of the Rules gives power to the President with necessary consequence of taking away the 
ee of appeal given to the petitioner under the Rules, then that rule itself is void being 

vention of art. 14 of the Constitution. 


ae objections (a) and (b) can be conveniently considered together. The 
question in brief is whether and how far the Rules can control the power of the 
President in the matter of dismissal of servants serving under the Union of 
India. This necessitates the examination of the power of the President in rela- 
tion to the services under the Union of India and the true nature and scope 
of the Rules vis-a-vis the powers of the President under the Constitution. It 
will also be necessary to consider the nature of the order passed by the Presidefit 
and the provisions under which the said order can be said to have been passed 
in view of the fact that the order does not mention the specific provision under 
which it has been passed. 

Chapter XIV of the Constitution deals with services under the Union and 
the States. Provisions from the Constitution in relation to the services, so 
far as they are relevant, are reproduced below. Article 309 provides: 

“Subject to the provisions of this Constitution, Acts of the appropriate Legislature 
may regulate the recruitment, and conditions of service of persons appointed, to public 
services and posts in connection with the affairs of the Union... 

Provided that it shall be competent for the President...to make rules regulating the 
recruitment, and the conditions of service of persons appointed, to such services and 
posts until provision in that behalf is made by or under an Act of the appropriate Legis- 
lature under this article, and any rules so made shall have effect subject to the pro- 
visions of any such Act,” 

Article 310 provides: 

“(1) Except as expressly provided by this Constitution, every person who is a mem- 
ber of a defence service or of a civil service of the Union or of an all-India service dr 
holds any post connected with defence or any civil post under the Union holds office 
during the pleasure of the President,...” (italics ours). 


Article 311 provides: 

“(1) No person who is a member of a civil service of the Union or an all-India 
service or a civil service of a State or holds a civil post under the Union or a State shall 
be dismissed or removed by an authority subordinate to that by which he was appointed. 

(2) No sach person as aforesaid shall be dismissed or removed or reduced in rank 
until he has been given a reasonable opportunity of showing cause against the action 
proposed to be taker in regard fo him: 


+ 
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Provided that this clause shall not apply— 

(a) 

(b) ... 

(e) where the President or Governor as the case may be, is satisfied that in the 
interest of the security of the State fit is not expedient to give to that person such 
opportunity.” 

The above provisions of the Constitution make it abundantly clear and be- 
yond any shadow of doubt that the services under the Union or the State are 
held during the pleasure of the President or Governor or Rajpramukh, as the 
case may be. The President is controlled in the exercise of this power only 
by the express provisions of the Constitution. Bueh controlling limitations are 
provided by art. 311 of the Constitution and other articles of the Constitation 
which expressly deal with some such services. 

It was argued for the petitioner that under art. 318 all laws relating to 
services in force before the commencement of the Constitution are continued m 
force even after the Constitution until other provision is made in that behalf. 
. It was further urged that the Rules are such law and the same havmg been 
contmued in force under art. 818 of the Constitution should be considered as 
controlling the exercise of the power of the President under art. 310 of the 
Constitution. 

It is indeed hard to accept this submission. It is being: overlooked that such 
rules or regulations continue in foree so far as they are consistent with the 
provisions of the Constitution. Secondly, such rules cannot be classed as being 
‘the express provision in the Constitution” simply because they have been 
continued in force by virtue of art. 313 of the Constitution, All pre-existing 
rules operate only subject to the provisions of the Constitution. 

The Rules were first made in 1920 and were again published im the Gazette 
of India on June 21, 1930, and were also amended thereafter from time to time. 
These Rules were made under s. 96-B of the Government of India Act, 1919. 
The relevant provisions of s. 96-B of the Government of India Act, 1919, were: 

“(1} Subject to the provisions of this Act and of rules made thereunder, every 
person in the civil service of the Crown in India holds office during His Majesty's plee- 
sure,...but no person in that service may be dismissed by any authority subordinate to 
that by which he was appointed,... 

(2) The Secretary of State in Council may make rules for regulating the classifi- 
cation of the civil services in India, the methods of their recruitment, their conditions 
of service, pay and allowances, and discipline and conduct.....” 

It is thus clear that under the Government of India Act, 1919, the Rules 
afforded the constitutional guarantee to the services and to that extant the 
services were then protected. The exercise of the pleasure of His Majesty im 
relation to the services was subject to the provisions of the said Act and the 
rules made thereunder. 

The Government of India Act, 1935, however, introduced a change. The rele- 
vant provisions of s. 240 of the Government of India Act, 1985, were: 

“(1) Except as expressly provided by this Act, every person who is a member of 
a civil service of the Crown in India, or holds any civil post under the Crown in India, 
holds office during His Majesty’s pleasure. 

(2) No such person as aforegaid...shall be dismissed from the service of His 
Majesty by any authority subordinate to that by which he was appointed. 

(3) No such person as aforesaid shall be dismissed or reduced in rank until he 
has been given a reasonable opportunity of showing cause against the action proposed 
to be taken in regard to him: 

Provided that this sub-section shall not apply— 

(a) where a person is diamimed or reduced in rank on the ground of conduct which 
has led to conviction on a criminal charge; or 

(b) where an authority empowered to dismiss a person or reduce him in rank is 
satisfied that for same reason, to be recorded by that authority In writmg, H is not ree- 
sonably practicable to give to that person an opportunity of showing cause.” 
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Reading the above provisions, it is-clear that for the first time, by virtue 
of the change made in the Government of India Ast, the discretion of the Crown 
to dismiss a civil servant at pleasure became free from the fetters of the Rules. 
The Constitution of India; however, has made a further change in the above- 
mentioned constitutional safeguards. Proviso (c) to al, (2) of art. 311 is new. 
There was nothing carresponding to it im the Government of, India Act, 1935. 
As a result of this proviso and art. 310 of the Constitution, the President is 
now free to remove or dismiss a person holding a civil service under the Union 
at his pleasure and can even deprive him of the guarantee embodied in cl. (2) 
of art. 311 in respect of the opportunity to defend himself against such dis- 
migsal or removal provided the President is satisfied that m the interest of the 
security of the State it is not expedient to give that person such an opportunity. 

Under art. 809 of the Constitution an appropriate Legislature is empowered, 
subject to the provisions of the Constitution, to regulate recruitment and con- 
ditions of service of persons appointed to public services and posts in connection 
with the affairs of the Union or the State. The article also empowers the 
President or Governor or Rajpramukh of a State to make similar rules regulat- , 
ing recruitment and conditions of service until provision is made in that behalf 
by the appropriate Legislature. The Constitution thus expressly provides that 
even the Legislature cannot whittle down the powers of the President which he 

under the provisions of the Constitution. Therefore, laws or rules 
made by virtue of the powers under art. 309 must be in conformity with the 
provisions of the Constitution, that is, arts. 310 and 811 of the Constitution. 
Article 313 also expressly provides that all the laws in force immediately before 
the Constitution and applicable to any public service shall continue in foree 
ao far as consistent with the provisions of the Constitution. Restrictions or 
limitations placed on the powers of the President are only confined to express 
provisions of the Constitution and not to any a tio or limitations which 
may be provided by any statute or rules. “except as expressly 
provided by this Constitution’’ with which art. 310 begins cannot include rules 
or regulations which are continued in force under art, 813 of the Constitution, 
nor can they remain operative when they are not consistent with the provisions 
of the Constitution. Whatever be the authority of the rules or regulations, 
they cannot be with ‘‘the express provisions of the Constitution’’, un- 
leas the Constitution itself so expressly declares. 

In the Punjab Province v. Tara Chandi their Lordships, while examining the 
question about the tenure of services under the Crown under the Government of 
India Act, 1986, observed (p. 25): 

_ “It may be conceded that in the absence of express limitation a public servant in 
India holds office during His Majesty’s pleasure. This has been recognised and given 
statutory effect tn sub-s. (1) of s. 240, Constitution Act. It bas, however, bean made sub- 
fect to the express provisions of the Constitution Act some of which are set out in the 

sub-sections of s 240.” 
In that very judgment their Lordships have clearly brought out the distinction 
between the statutory safeguards enacted in the Government of India Act, 1985, 
and the rules framed thereunder. Their Lordships m para. 14 of the judgment 
observed (p. 28): - 

“We are of the view that Parliament enshrined these provisions in the body of the 
Act deliberately in ocder to provide public servants with safeguards the contravention 
of which should give them a right of action for appropriate relief. The distinction 
between the consequences flowing from the. contravention of a statutory rule, such as 
the provision corresponding to s. 240(3) then was and the contravention of a statutory 
provision itself, such as the provision corresponding to s. 240(2).contained in s. 96-B 
Government of India Act, 1915, is well brought out in the judgments of the Judicial Com- 
mittee In Venkata Rao v. Secretary of State for India (@4°LA. 55) and Rangachari v. 
Secretary of State for India (64 LA. 40). In the last case their Lordships observed: 


1 [1047] A.J. R. F. O. 28. 
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‘..-It ia manifest that the stipulation or proviso as to dismissal is itself of statutory 

force and stands on a footing quite other than any matters of rule which are of infinite 
vatiety and can be changed from time to time’ ” 
In Shyamlal v. State of U. P.1 their Lordships, while interpreting the two 
decisions, namely, Venkata Rao v. Secretary of State for India? and Rangachan 
v. Seoretary of State for India, observed that in view of their Lordships of the 
Privy Council (p. 874): 

“,.. although the power of dismissal at pleasure was ‘subject to the provisions of this 
Act (1919) and of the rules made thereunder’ ...those opening words of section 96-B(1) 
did not qualify the unfettered discretion of the Crown to dismiss a servant at pleasure 
and that the remedy of the servant for the violation of the rules was not by a law sult 
but by an appeal of an official or political kind.” 

In the above quoted decision their Lordships further observed (p. 374): 

- “Finaly, we have our new Constitution. Article 310(1) reiterates the constitutional 
theory of the tenure of office being during the pleasure of the President, the Governor 
or Rajpramukh as the cese may be.” 

. It is thus clear that any limitations on this power of the President should be 
founded on express provisions of the Constitution, if any, and not on the rules 
or statutes enacted by the Legislatures. Moreover it is to be noted that the 
Rules in question do not contain any stipulation as to the tenure of services. 
Among other things they only provide for action to be taken against the services 
in disciplinary matters. The Rulea cannot be interpreted so as to permit an 
encroachment on the powers given to the President under art. 310 of Consti- 
tation. 

It was then urged that though the President is not controlled in the exercise 
of his power under art. 310 by any rules or statutes framed by the authorities 
external to him, it can be open to the President himself to create self-imposed 
limitations in the form of rules, and that once such limitations are created by 
the President himself, he is bound to act within such limited powers. The argu- 
ment was based with reference to substitution of new r. 52 framed under 
S.R.O. 1129, Notification No. 7/4/1956-Hstt (A) dated May 9, 1956, published in 
the Gazette of India, May 19, 1956, in exercise of the powers conferred by the 
proviso to art. 809 and cL 5 of art. 148 of the Constitution, in place of the old 
r. 52 existing in the Oivil Services (Classification, Control and Appeal) Rules 
which existed at the commencement of the Constitution and which are now 
continued in force by art. 318 of the Constitution. 

It was also urged that the order of the President should be considered as 
having been passed under the powers conferred by new r. 52 of the Rules. 
Support for this submission was obtained from the fact that art. 810 does not 
contain any operative provision as such for passing ordera though it contains 
only a rule of constitutional doctrine pertaining to the tenure of services under 
the Union or the State. 

We are clear in our mind that the order of the President, which is reproduced 
above, was passed by him under his powers under art. 310 of the Constitution. 
The order on the face of it does not expressly mention the provision under which 
it was passed. It does not mention that it was passed under Civil Services 
( ification, Control and Appeal) Rules. There is no reference to any pro- 
vision of the Rules including r. 52. The nature and scope of the order and the 
power exercised by the President in passing the said order clearly indicate that 
it was passed under the constitutional power. The new r. 52 does not give 
any new power to the President. The new r. 52 can be considered as enacted 
ex majore cauteHa—a mere reproduction of the power contained in art. 310. 
The new r. 52 places no limitations whatsoever on the President. Comparison 
of this new rule with the old rule will be relevant at this place. The old r. 62 
provided that subject tothe provisions of these rules the Governor-General in 


1 [1984] A. IL R. 8.0. 369. 3 (1936) L. R. 64 I. A. 40, s.c. 39 Bom. 
2 (1036) L.R. 64 I. A. 55, mo. 39 Bam. L. R. 688. 
L. R. 009. 
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Council or a Local Government of a Governor’s Provinoe may impose the penal- 
ties specified in cl. 6 or in cl 7 on any such person not being one of those 
referred to in r. 62. The new r. 52 provided as follows: 


“The President may impose any of the penalties specified in rule 49 on any person 

pie nee cee Cee ee oe ee eee eee 
the Union.” 
Previously the GavetnieGanaral in Council could exercise his powers relating 
to these services only subject to the Rules. New r. 52 left the President free 
to exercise the power without any limitations of the Rules. Therefore, the 
impugned ordar of dismiæal can be attributed only to the power of the President 
which he enjoys under art. 310 of the Constitution. It-is in consonance with 
the principles of law that if any action ia taken by any authority and if there 
is a valid provision of law under which such action can be taken, then such 
action should be attributed to such provision of law. Validity or invalidity of 
the action would depend on the existence or absence of the power with the 
authority taking that action. The absence of axpress mention of the provision 
of law cannot render the action invalid if it is attributable to a provision of 
law under which the action could be validly taken. 

In this case we feel no hesitation in holding that the order in question was 
passed by the President by virtue of his power under art. 310 of the Constitu- 
tion, and we cannot hold that in passing this order the President was in any 
way restricted in the exercise of his power by any of the provisions of the 
Rules. The order records that the President is satisfled that the retention of 
the petitioner in the service is prejudicial to the national security and therefore 
he should be dismissed. The President has also invoked his power under proviso 
c) to al. (2) of art. 811 of the Constitution and has also recorded his satisfaction 

t it is not expediant to give to the petitioner an opportunity to show cause 
against the action taken in regard to him as stated in the said order. The nature 
of the order thus leaves no doubt that the President passed this order under the 
constitutional powers. The President is not a party to these proceedings nor he 
eould be so jomed. We had, therefore, to form our own conclusions, consifler- 
ing the nature of the order and the constitutional provisions under which such 
order could be passed. 

The fact that art. 310 does not contain an operative provision for passing an 
order of this kind presents no difficulty. ee eee ee 
tioned therein are dismiasible at pleasure of the President. The Constitution 
oth eg et es Ee ld A 
sary to exercise it. It is, therefore, implicit in this grant of power to the 
President that he can pass order whieh would give effect to the exercise of this 
Si ‘To hold otherwise would render el. (7) of art. 810 completely super- 

uous and nugatory. 

We are also unable to hold that by subetitution of new r. 62 in place of the 
old r. 52, the President has created any fetters on his power under art. 310 
of the Constitution. As already said, the old rule contained fetters on the ze 
of the Governor-General in Council while under the new rule the President 
left completely free and. it is obviously because of the provisions that are oes 
tained in our Constitution. The amendment of the rule was made by the Presi- 
dent under his rule-making power under art. 309. After the Constitution the 
authority of the Governor-General in on did not exist and amendment of 
the rules was as such necessary both by changing the authority and also by 
making it consistent with the provisions of the Constitution. By this amendment 
P ee ct ee ee 
art. 310 which the Constitution has conferred on him, nor, indeed, could he do 
so. Considering the constitutional provisions it is not possible to reach such a 
conclusion. It is an established the Pred ‘that usurpation of constitutional 

ig as bad as its abdication. President has to uphold and preserve the 
natitution. 

In view of what we have oo far said, it follow that the President having 
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passed the impugned order by virtue of his powers under art. 310 read with 
proviso (c) to cl (2) of art. 311, the said order cannot be challenged by applying 
to it the provisions of Civil Services (Classification, Control and Appeal) 
Rules. Therefore, it cannot be held that the impugned order was passed in 
breach of these rules. No doubt, the petitioner is deprived of important con- 
cessions, including right of appeal, which were available to him under the said 
Rules, but this grievance cannot be helped and is not relevant for consideration. 

Tt was next urged that the order should be considered as contravening art. 
811(2) of the Constitution in view of the fact that there was no material from 
which the President could be satisfied that it was not expedient to give to the 
petitioner an opportunity of showing cause against his proposed diamissal. In 
other words, this means that satisfaction of the President in terms of art. 811(2), 
proviso (c), should be made a justiciable issue before the Court, and the satisfac- 
tion of the President should be proved as an objective fact before this Court up- 
holds the impugned order. It is not necessary to spend many words for rejecting 
such contention. Article 311 provides that no peraon in the services mentioned 
therein shall be dismissed until he has been given a reasonable opportunity of 
showing cause unless ‘‘the President is satisfied that in the interest of the 
of the State it is not expedient to give to that person such an opportunity’’. It 
is obvious that what the above provision of the Constitution requires ia satisfac- 
tion of the President about the expediency of not giving an opportunity to the 
employee concerned in the interest of the security of the State. To make such 
matter a justiciable issue would mean that the Court should be also satisfied about 
such expediency and then only the order of tle President passed under the powers 
given by the Constitution should be upheld by the Court. This would amount 
to substituting satisfaction of the Court in place of the satisfaction of the 
President. It is possible that what may satisfy the President may not satisfy 
the Court. What may be found expedient by the President may not be so 
found by the Court. If Courts were to demand proof of such satisfaction and 
the evidence of material on which the satisfaction was reached, the Courts 
would be virtually depriving the President of the powers and confidence which 
the Constitution in its wisdom has reposed in the President, 

It was then urged with much stress of sentiment that by interpreting the 
powers of the President in the manner we have done, the Court will invest the 
President with uncontrolled powers over the services and that such reading of 
the Constitution would lead to disastrous results leaving no protection to ser- 
vices. It was urged that our Constitution, democratie as it is, could not have 
contemplated such a situation. 

We agree that our Constitution does not contemplate any disastrous results. 
The Constitution in its wisdom has reposed confidence in and invested powers in 
relation to services on the President who is the highest dignitary of our State 
and in whom the executive Government vesta. The Constitution trusts that the 
President will always act with full justice to all and in the interest of the State 
of which he is a caretaker. The integrity and responsibility to carry on the 
executive Government are the only checks by which the Constitution is satisfied. 
Moreover, this doctrine of services being at the pleasure of the executive head 
of the State is not new and is not embodied as a novel theory in our Constitution 
This role is established in English common law and is also recognised in the 
American Constitution. (Shenton v. Smath,’ Myers v. Umited States?]. 

Thus, we hold that the objections (a) and (b) as reproduced above have no 
force. 

Next we come to the objection (c) based on the contention that it was impera- 
tive for the President to consult the Public Service Commission before passing 
the impugned order. Thig objection is obviously based again on a misapprehen- 
sion about the rules in that connection. The President has made necessary 
change in the Union Public Service Commission (Consultation) Regulations 


1 [1895] A. O. 239. @ (1026) 272 U.S. 52, 71 Law ed. 160. 
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under Notification No. 18/10/54-Esta (B) dated July 10, 1954, which provides 
that : 


“notwithstanding hereinbefore’ contained in this regulation, it shall not 

be necessary for the President to consult the Commission in any case where the President 
proposes to make an order of dismissal, removal or reduction in rank after being satis- 
fied that such action is necessary in the Interest of the security of the State.” 
The order of dismissal passed against the petitioner is already reproduced above. 
The petitioner was dismissed on the President being satisfied that his retention 
in the service is prejudicial to the national security and that therefore he 
should be dismissed from service. The Constitution gives a power to the Pre- 
sident to make rules in the matter of consultation with the Public Service Com- 
mission. In view of these rules it was not necessary for the President to con- 
sult the Publice Service Commission in the case of the petitioner. In this con- 
nection the petitioner had brought to our notice a decision of the Division Bench 
of this Court reported in Pandurang v. Divisional Engineer, O. Riy.) The 
correctness of the decision was canvassed before us by the other side, but it is 
not necessary to go into that question. On facts that case is le 
from the one before us. Secondly, the said decision dealt with regulation 5(1) 
and not regulation 5(2) with which this case is concerned. It has also to be 
noted that the present action cannot be considered as a disciplinary measure 
which is provided for by the Civil Services (Classification, Control and Appeal) 
Rules. . This action was taken by the President in the interest of the security 
of the State and even an opportunity to show cause was denied to the petitioner 
as the President was satisfied that in the interest of the security of the State 
it was not expedient to give to the petitioner such an opportunity. The only 
basis for the order is the satisfaction of the President and we cannot accept that 
consultation with the Public Service Commission in a case of this type is made 
necessary by the Constitution. If it is held that art. 320(3) (c) hae eae i 
case and it was incumbent on the President to consult the Public Service Com 
mission, it would-only mean that the President will have to be guided or gon- 
trolled by the advice which the Public Service Commission may give on such 
.consultation. This would result in a conflict between the two provisions of the 
Constitution, and such conflict cannot be conceived when two provisions of the 
Constitution have to be interpreted. We, therefore, hold that it was not neces- 
sary for the President to consult the Public Service Commission and the impugn- 
ed order is not in any way bad because the Public Service Commission has not 
been consulted. 


The last objection of the petitioner is based on art. 14 of the Constitution. 
What we note is that this power has been exercised by the President under 
the provisions of the Constitution and,no provision of the Constitution can be 
considered as being contravening any other provision of the Constitution. 
Article 14 of the Constitution guarantees equality before law or the equal 
protection of the laws within the territory of India. Article 18 provides that 
all laws in force which are inconsistent with the provisions of Part DOI of the 
Constitution shall be void. The said article also provides that the State shall 
not make any law which takes away or abridges the rights conferred by Part 
ILI of the Constitution. Article 13 has thus no application to the articles of 
the Constitution. Therefore, it cannot be said that the order of the President 
which was passed by him under the provisions of the Constitution offends art. 14 
of the Constitution. It ia wrong to say that in passing the impugned order 
the President has committed breach of any law of the land. It is also not cor- 
rect to say that the petitioner has been sar se out im contravention of the 

rovisions of Civil Services (Classification, trol and Appeal) Rules. The 
i President has taken this step.in the interest of the security of the State, and 
this power the President possessed under the Constitution. Rule 52 of ‘Civil 
Services (Classification, Control.and. Appeal) Rules is not also void, as being 
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in contravention of art. 14 of the Constitution. As already observed above, 
the rule only reproduces the power of the President given to him by the Consti- 
tution. There is no substance in the grievance of the petitioner that he is dis- 
criminsted or treated unequally before law. 

As petitioner was challenging the order of the President, an objection was 
raised by the respondent regarding jurisdiction of thia Court under art. 226, 
in the matter of quashing such order, or giving relief to the petitioner in the 
face of the order of the President. 

The case was argued fully on merite. We have chosen to give our decision 
on merits of the case. In this view, it ig not necessary to decide the question 
of jurisdiction. 

In the result, the petition fails and is dismissed with costa. Only one set of 
costas will be allowed. ; 


MUDHOLKAR J. I have had the advantage of reading the order prop by 
my learned brother and I agree with him that the petition should be ; 
I will, however, briefly state my reasons for coming to that conclusion. 

The petitioner, who was employed in the office of the Accountant-General of 
Madhya Pradesh as an Upper Division Clerk, was served with an order on 
January 23, 1957, passed by the President of India dismissing him from service. 
That order has been reproduced in the proposed order of my learned brother 
and it would appear from it that the petitioner’s services were terminated on 
the ground that it was prejudicial to national security to retain him in service 
any longer. It is common ground that the petitioner was not given an opportu- 
nity to show cause against the action taken against him and that he was 
denied this opportunity because the President was of the opinion that in the 
interest of national security it was not expedient to give him such an opportu- 
nity. 

ee DA ee ee ee 

titioner has been deprived of certain rights conferred upon him by the Civil 
Semio (Classification, Control and Appeal) Rules, and that the President’s 
order is consequently unconstitutional. It is suficient to say that where, as 
here, the President exercises his pleasure under art. 810 of the Constitution, he 
is bound only by the expreas provisions of the Constitution such as art. 311 and 
not by any rules. I may mention that this is precisely the view which was 
taken in Miscellaneous Petition No. 1716 of 1951, decided on June 6, 1962, by a 
Division Bench of the Nagpur High Court to which I was a party and in 
several other cases. Further, this is clear by comparing the provisions of art. 
310 with the corresponding provision, s. 96-B in the Government of India 
Act, 1919. Whereas, under the Constitution the President’s pleasure is made 
subject only to the provisions of the Constitution, under s. 96-B of the Govern- 
ment of India Act, 1919, that pleasure was made subject not only to the pro- 
visions of the Constitutional Act but also of the rules made thereunder. There 
is, therefore, no substance in the first contention. 

The next point taken is that there was no material before the President 
from which he could be satisfied that the particular action taken by him against 
the petitioner was to be taken in the interest of national security. 
I would like to point out A in the first place, art. 810 of the Constitution 
does not require that the President must, before exercising his pleasure, be 
satisied that the continuance in service of a particular public servant is 
detrimental or prejudicial to national security. This is only a requirement of 
the Central Civil Services (Safeguarding of National Security) Rules, under 
which the particular order was apparently passed. But these rules cannot 
fetter the President’s powers under art. 810 of the Constitution. The satis- . 
faction of the President js only subjective and therefore where the President 
has expressed that he is satisfied about a particular matter, the Court has no 
power to go behind it. We must distinguish cases under the Central Civil 
Services . Rules from cases under a law authorising preventive detention made 
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by virtus of the powers conferred by art. 22 of the Constitution, because in 
the latter class of cases, furnishing of grounds is made obligatory by the Consti- 
tution itself, and therefore the Court can enquire into the fact of satisfaction 
of the authority making an order of detention. `~ 
Then it is contended that the Public Service Commission was not consulted 
by the President as required by the provisions of art. 320(5) (3) te) of the Constitu- 
tion. It may be pointed out that under the regulations made by the President 
subsequent to the conii into force of the Constitution, the President has by 
virtue of the powers rred upon him by the Constitution to be satisfied that 
in cages which fall in the catego in which the petitioner’a case falls it shall 
sag for the Public Commissioner to be consulted. I am 
andurang v. Divinonal Engineer, O. Rly.’ there is an obser- 
ae ee De ee ee ions of 
this kind were framed by the President after the coming into force of the 
Constitution. I may, however, point out that an application for ahaa of the 
decision has since been made to this Court in which the correctness of this 
statement of fact is challenged. In support of this challenge true copies have 
been filed of the proceedings taken by the President after the commencement 
of the Constitution. From a perusal of those documents ,it is clear that the 
statament made in Pandurang’s case in this regard is factually incorrect. 
Finally it is contended that the action taken by the President is in contraven-’ 
tion of the guarantee of equal protection before the law contained in art 14 
of the Constitution inasmuch as the action taken was capricious. In my view 
there can be no question of discrimination whatsoever in this case. The tral 
Civil Sarvices Rules are applied to all Central Government servants and not to 
the petitioner alone. Under those rules it is open to the President to take action 
against any Central Government servant whose retention in service is found to 
be prejadicial to the security of the State. In point of fact, an enquiry was 
made before the action was taken’ by the President and, therefore, there is no 
room for the contention. that the action is capricious. 
For these reasons, the petition is dismissed with costs. : 
Petition dismissed 


ORIGINAL CIVIL. 


| Before Mr. Justice Tendolkar. 
OHRLAJI GOMAJI & CO. v. BAI JASHODHARABAI SHAMBHUDUTT 


NISHTR.* 
Indien Evidence Act (I of 1872), Sece. &, 7T3—Opinion of person claimed to be en expert 
on typewritten documente—Adasissibility of opinion of such person to prove whether 


person can depose to facts which might enable Court to come to conclusion wheather 
documents typed on same typewriter or not—Comparison as a mode of arriving at 
judicial decision on disputed question of fact how far permissible. 

Opinion of a person who is claimed to be an expert on typewritten documents to 
prove that two different documents were typed on the sume typewriter is not ad~ 
misatble under s. 45 of the Indian Evidence Act, 1872. Such a person cannot also be 
permitted to paint out the similarities between the documents in respect of their 
typing or the defects which might enable the Court to come to a conclusion as to 
whether the documents were or were not typed on the same typewriter. 

Hanumant v. State of M.P.” followed. 

Meanabendra Nath v. Emperor" end Bacha Babu v. Emperor,‘ held not good law. 


1 (1987) 59 Bom. L. R. 675. 2 n A. I. R. S.C. 348. 
"Decided, March £3, 1956. 0.0.3. Suit 8 A. L R. AN. 498. 
No. 469 of 1952. 4 [1985] A. I. R. 
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Comparison as-a mode of arriving at a juridical decision on a-disputed question of 
fact is a dangerous doctrine, and unless specifically permitted by any provision of law, 
it cannot be resorted to. Therefore tt is not permissible for a Court to compare photo- 
graphic enlargements and measurements of the letters In two documents and to 
arrive at a conclusion as to whether they were typed on the same typewriter or not. 


M. P. Loud, with K. K. Desas, for the plaintiffs. 
Af. R. Parpia, with C. C. Vaidya, for the defendant. 


TENDOLKAR J. Mr. Parpia wishes to call Mr. Gajjar who, he claims, is an 
expert on typewriters or rather on typewritten documents, to prove that the 
promissory note and the memo of mortgage were typed on the same typewriter. 
He says that the comparison of material typed on different typewriters is a 
matter of science, and Mr. Gajjar is an expert who can give opinion evidence 
under s. 45 of the Indian Hvidence Act, but, in any event, he submits that even 
if Mr. Gajjar may not be allowed to give opinion evidence, he may be permitted 
to point out the similarities between the two documents, in so far as their 
typing is concerned, or the defects which might enable the Court to come to a 
conclusion as to whether the two documents are or are not typed on the same 
typewriter. A recent decision of their Lordships of the Supreme Court report- 
ed in Hanumant v. State of M.P. 1 lays down in unmistakable language that 
such opinion evidence is not admissible under s. 45, and what is more, Mahajan 
J., who delivered the judgment of their Lordships, expreased disapproval of 
the fact that the High Court, after having held such opinion evidence to be 
inadmissible, proceeded to discuss it and placed some reliance on it. His 
Lordship sees (p. 350): 

“Next it was arguod that the letter was not typed on the office typewriter that was 
in use in those days, viz, Art. B and that it had been typed on the typewriter Art. A 
which did not reach Nagpur till the end of 1946. On this point evidence of certain 
experts waa led. The High Court rightly held that opinions of such experts were not 
admrtwsible under the Indian Evidence Act as they did not fail within the ambit of s. 45 
af the Act. This view of the High Court was not contested before us. It is curious that 
the learned Judge in the High Court, though he held that the evidence of the experts 
was inadmissible, proceeded nevertheless to discuss it and placed some reliance on it. 
The trial magistrate and the learned Sessions Judge used this evidence to arrive at the 
finding that as the letter was typed on Art. A which had not reached Nagpur till the 
end af December 1946, obviously the letter was antedated. Their conclusion based on 
inadmissible evidence has, therefore, to be ignored.” 
Faced with this decision Mr. Parpia concedes that the opinion of Mr. Gajjar 
may not be evidence; but he still urges that Mr. Gajjar should be allowed to 
depose to facts which would enable the Court to form its own opinion as to 
whether the two documents were or were not typed on the same typewriter. 
It appears to me somewhat -difficult to distinguish between the evidence of an 
expert in the sense of. hig opinion on a matter in respect of which he is an 
espe and the grounds on which such opinion is based, because for all practi- 
purposes, no opinion is worth anything in a Court of law, unless it is sup- 
ported by the reasons for forming that opinion, and where an expert gives 
opinion evidence under s. 45, he has of necessity to state the grounds in sup- 
port of his opinion. What is now urged is that although his opinion may not 
be admissible, the grounds on which he has formed such an opinion should be 
admitted. Iam afraid that such a contention cannot be upheld, and indeed their 
Lordships of the Supreme Court in expressing their disapproval of the High 
Court considering part of the evidence after holding it to be inadmissible clearly 
indicated that such a course was not permissible. Mr. Parpia has relied on 
two earlier decisions of the Allahabad High Court where, apparently, a view 
favourable to the contention of Mr. Parpia was taken by that High Court. In 
Manabendra Nath v. Emperor®, Thom J. held that evidence that the type- 


1 [1862] A. T. R. 8.C, 348. 2 [1938] A. I. R. AIL 408. 
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writers used in the’ typing of the various-exhibits had certain defects which 
pres: aa from tie fy Din Ot thaws a a adane of a) fare ie 
could be com y given by an expert who had had an opportunity of exa- 
mining the pepe Now, with respect to the learned Judge, I find it 
difficult to understand what an expert means in the context of an opinion which 
ig not within the purview of s. 45 of the Evidence Act. How can there be an 
expert who can give any evidence as to the defects which are disclosed in the 
typing, if typing is not a science or art in which'the existence of experts is 
recognised by statute? The same opinion was expressed in a subsequent deci- 
sion of the Allahabad High Court in Bacha Babe v. Emperor’. In my opi 
nion these decisions are, in any event, not good law, after the decision of their 
Lordships of the Supreme Court in Hanumant v. State of M.P. 


Mr. Parpia urges that in any event he should be allowed to put in photo- 
graphic enlargements and meesmements of thé-letters in the two documenta m 
order to enable the Court to compare the two and to arrive at a conclusion as 
to whether they were typed on the same typewriter or not: Now, comparison 
as a mode of arriving at the truth is a permissible mode only in cases in which 
the law specifically allows such comparison.- For example, if the paren of 
a child was in dispute, it is not permissible to a Court to look at the face of the 
child and the parents to determine whether the child was of a particular father 
or mother; and where comparison is allowed by law, we have a specific provi- 
gion for it, such as for example in s. 73 of the Evidence Act where comparison 
of a signature, writing or seal with other signatures, writings or seals which are 
admitted or proved is specifically allowed. It is interesting in this context to 
note that before the science of hand-writing experts was recognised, It was not 
permissible for a Court to compare the  hand-writing on two documents in order 
to arrive at a conclusion as to whether one document was executed by the same 
man who executed the other document; and in England an Act had to be passed 
in 1854 to make such comparison permissible. This only emphasises the fact 
that comparison as a mode of arriving at a judicial decision on a disputed 
question of fact is a dangerous doctrine, and unless specifically permitted by’any 
provision of law, It cannot be resorted to. 

Mr. Parpia has also relied on certain decisions relating to similarity of foot- 
marks. They fall in a somewhat different category of cases where in the detec- 
tion of crime any marks left by the criminal have over a long period of years 
been allowed to be compared with the existmg features of the alleged criminal 
and the marks that he may produce m order to establish the identity of the 
criminal Indeed, Illustration (b) to s. 7 of the Evidence Act specifically refers 
to one such case of marks left and the Dlustration is: 

“The question is whether A murdered B. Marks on the ground, produced by a 
struggle at or near the place where the murder was committed, are relevant facts.” 
But even such comparisons have to be done with the utmost care and caution. 
There was a time when it was a common practice to give evidence that the shoes 
of an alleged criminal placed upon the foot mark left near the place of crime 
fitted into the impressions; but this practice was judicially denounced and 
Justice Parker directed a Jury not to draw any inference from sach a eom- 
parison. Not only this, but even: when the identity of foot-marks has been 
established beyond doubt, there have been cases: where such foot-marks: have 
been planted for the purpose of diverting attention which only emphasises that 
no correct conclusion can necessarily be drawn by mere comparison even when 
comparison is permissible. But since I am not dealing with foot-marks, I do 
not propose to go further into the cases relating to foot-marks. | 

In my opinion the evidence of the nature which Mr. Parpia wishes to lead is 
inadmissible and L, therefore, do not allow him to lead that evidence. 


Solicitors for the plaintiffs: KhAandvala & ChActalal. 
Solicitors for the defendant: Benjamin & Co. 


1: [1985} A. I. R. All. 162, 169. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Mr. Justice Vyas and Mr. Justice Miabhoy. 


MADANLAL FAKIRCHAND DUDHEDIYA 
y. 
SHREE CHANGDEO SUGAR MILLS LIMITHD.* 

Companies Act (I of 1956), Sec. 76(1}—Whether payment of commission on shares and 
debentures from profits of company outside purview of s. 76—Construction of 
s. 76(1). 

Under s. 76(1) of the Companies Act, 1956, the payment of commission by a com- 
pany on shares and debentures may proceed from any source, capital monies or 
Profit, but it is to be restricted upto a certain percentage; the quantum of the limit, 
in the case of shares, being 5 per cent. of the price at which the shares were issued 
and, in the case of debentures, being 34 per cent. of the price at which the deben- 
tures were issued. 

Ooregum Gold Mining Company of India v. Roper’, Hilder v. Derter®, Ramanand 
Kuer v. Kalawati Kuer’, New Plecegoods Bazar Co. Ltd. v. Commissioner of Income- 
tar, Bombay’, The Bengal Immunity Company Limited v. The State of Bihar, 
Ramaben Thanawala v. Jyoti Ltd’, Trustees Corporation Limited v. Commissioner 
of Fncome-tax, Bombay’ and Emperor v. Laxman Bharma}’, referred to. 


-ONB Madanlal (plaintiff), defendant No. 2, defendant No. 3 and Kasturchand, 
the father of defendants Nos. 7 to 10, were promoters of Shree Changdeo Sugar 
Mills Limited (defendant No. 1), which was incorporated in 1939 as a private 
limited company and in 1944 converted mto a public limited company., At the 
time of meorporation of the company, a promoters’ agreement was arrived at 
whereby the company agreed during its existence to pay a sum equal to 3¢ 
per cent. every year out of its net profits to each of the four promoters. Thur 
the aggregate consideration payable every year to the promoters came to 124 
per cent. of the net profits of the company. The material part of that agree- 
ment was as under: 

“The promoters (producers) of the aforesaid company are... Because the Company 
entered into an agreement to pay the abovenamed promoters a sum equal to 12} per cent. 
of its net profit till expiry of the period and on conditions mentioned in this agreement, 
and for other reasons, each of them agreed to purchase shares worth Rs. One and a half 
lakh out of the Company’s capital and (thus) they established the Company. Also in 
the rules framed for partners mentioned in the “Articles of Association” tt has been 
stated that the Company will enter into such an agreement with the promoters for these 
reasons. For the help rendered and pains taken by you the promoters and because 
each of you has agreed to purchase and has purchased shares worth Rupees one-lakb- 
Do a cr a A EE E Ae 
with you.. 

Tt. canr aa a naa e aa Gt a Beatin 
this agreement or in the mode of payment by (passing) a special or extra-ordinary or 
any other (kind of) resolution, nor shall the Company make any sort of alteration by 
which the abovenamed promoters rights under this agreement may be prejudiced or 
restricted in any way whatsoever.” 

Article 8 of the articles of association of the company provided as under: 

“The Company shall enter into the following agreement: 

An agreement with each of Messrs. Kasturchand Shrikissan Jhaver, Nanasaheb 
Bapujee Jagtap, Kundalik Narayan Khilari and Madanlal Fakirchand Dudhediya regard- 


*Deoided, July 24, 1957. O. C. J. Appeal e SC EeB08, 561, s.a 52 Bom. 
No. 28 of 1957: 8. O. Suit No.°376 of 1986. L. R. 

} [1892] A.O. 125. 5 1955) 3 8.0.R. 608. 
3 [1902] A.O. 474, 47 6 
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ing payment Of a perceintage of the net profits of the C iadol henan ‘ther 
respective heirs, executors, administrators and assigns.’ 

In 1941, there was another agreement under which the aggregate commision 
payable under the promoters’ agreement of 1989 was reduced to 64 per cent. 
and art. 3 of the articles of association was duly amended. In 1944, three 
suits in the matter of the company which were pending in this Court were 
eompromised. One of the terms of the compromise was: 

“The Promoters commission payable to us four which is Rs. 1-8-0 to each of us and 
which comes to 6} per cent. in the aggregate payable to us under the agreement shall 
remain in force as in the Agreement and our right of commission shall continue 
accordingly.” | 
After the coming into force of the Companies Act, 1956, the plaintiff received 
a letter from the company mformmg him that the company was advised that 
as from April 1, 1956, the agreement between the parties had become illegal 
and void and that the company would not pay any more commissions after 
April 1956. In October 1956, the plaintiff recerved a notice from the company 
intimating that an Extraordinary General Meeting of the shareholders o the 
company was to be held, enter aka, for the purpose of amending certain arti- 
eles of association of the company. One of the proposed amendments was to 
delete art. 3 from the articles of association of the company. 

The plamtiff filed the present suit for a declaration that the agreement 
between the parties was valid and legal and for an mjunction restraining the 
company from passing any resolution deleting art. 3 of the articles of associa- 
tion of the company or from taking any action on the footmg that the agree- 
ment had become and void. 

The suit was heard by 8. T. Desai J. who dismissed it, delivering the follow- 
ing Judgment on February 19, 1967: — 


8. T. DESAI J. [His Lordship after stating the facts as above, proceeded:] 
Before dealing with the arguments presented on behalf of the promoters, id is 
desirable to state the specific contention of the company and the relevant pro- 
visions of the new enactment on which it is founded. According to the com- 

y, the agreement to pay commissions to the promoters out of the profits 

m year to year was lawful under a. 105 of the old Companies Act of 1918, 
because It was authorised by art. 3 of the company. But the Legislature by 
the new Act of 1956 has imposed a rigid restriction on the payment of com- 
mission to the promoter of a company, with the result that the agreement has 
now become void. The part of s. 105 of the old Ast relevant for the present 
purpose is: 

“105 (1) It shall be lawful for a company to pay a commission to any person in consi- 
whether 


absolute or conditional, for any shares in the company, if the payment of the commission 
is authorised by the articles and the commission paid or agreed to be paid does not 
exceed the amount or rate so authorised and if the amount or rate per cent. of the com- 
mission paid or agreed to be paid is— . 

(a) in the case of shares offered to the public for subscription, disclosed in the pros- 
pectus; or 

(b) in the case af shares not offered to the puble for subscription, disclosed in ths 
statement in Heu of prospectus, or in a statement in the prescribed form signed in like 
manner as a statement in lieu of prospectus and filed with the registrar and, where a 
circular or notice, not being a prospectus inviting subscription for the shares je issued, 
also disclosed in that circular or notice. 

(2) Save as aforesaid and save as provided in section 105-A, no company shall apply 
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shares in the company, whether thé shares or money be so applied by being added to the 
purchase-money of any property acquired by the company or to the cohtract price of 
any work to be executed for the company, or the money be paid out of the nominal 
purchase-money or contract price, or otherwise.” : 


The restriction relied upon proceeds from ss. 9 and 76 of the new Act. Section 
9 and the relevant part of s. 76 are as under: 


: “9 Act to override memorandum, articles, etc.— 

Save as otherwise expressly provided in the Act— 

(a) the provisions of this Act shall have effect notwithstanding anything to the con- 
trary contained in the memorandum or articles of a company, or in any agreement exe- 
cuted by it, or in any resolution passed by the company in general meeting or by its 
Board of directors, whether the same be registered, executed or passed, as the case may 
be, before or after the commencement of this Act; and 

(b) any provision contained m the memorandum, articles, agreement or resolution 
aforesaid shall, to the extent to which it is repugnant to the provisions of this Act, 
become or be void, as the case may be.” 

76. Power to pay certain commissions and prohibition of payment of all other 
commissions, discounts, etc.— 

(1) A company may pay a commission to any person in consideration of— 

(a) his subecribing or agreeing to subecribe, whether absolutely or conditionally, for 
any shares in, or debentures of, the company, or 

(b) his procuring or agreeing to procure subscriptions, whether absolute or condi- 
tional, for any shares in, or debentures of, the company, if the following conditions are 
fulfilled, namely: 

(i) the payment of the commission is authorised by the articles; 

(H) the commission paid or agreed to be paid does not exceed in the case of shares. 
five per cent. of the price at which the shares are issued or the amount or rate authorised 
by the articles, whichever is less, and in the case of debentures, two and a half per cent. 
of the price at which the debentures are issued or the amount or rate authorised by the 
articles, whichever is less; 

“(#4) the amount or rate per cent. of the commission paid or agreed to be paid is— 

In the case of shares or debentures offered to the public for subscription, disclosed 
in the prospectus; and 
: in the case of shares or debentures not offered to the pubHe for subscription, dis- 
closed in the statement in lieu of prospectus, or in a statement im the prescribed form 
signed in like manner as a statement In lleu of prospectus and filed before the payment 
of the commission with the Registrar and, where a circular or notice, not being a pros- 
pectus inviting subscription for the shares or debentures, is issued, also disclored in that 
cireular or notice; and 

(tv) the number of shares or debentures which persons have agreed for a commission 
to subscribe absolutely or conditionally is disclosed in the manner aforesaid. 

(2) Save as aforesaid and save as provided in section 79, no company shall allot any 
` of its shares or debentures or apply any of tts capital moneys, either directly or indirect- 
ly, in payment of any commission, discount or allowance, to any person in consideration 

(a) his subscribing or agreeing to subscribe, whether absolutely or conditionally, for 
any shares in, or debentures of, the company, or 

(b) his procuring or agreeing to procure subscriptions, whether absolute or condi- 
tional, for any shares m, or debentures of, the company, 
whether the shares, debentures or money be so allotted or applied by being added to 
the purchase money of any property acquired by the company or to the contract price 
of any work to be executed for the company, or the money be paid out of the nominal 
purchase money or contract price, or otherwise.” 


The substance of the company’s contention is that whereas there was no 
statutory restriction under s. 105 on the extent of the commission payable to 
the promoter of a company out of future profis in consideration of his gub- 
soribing shares or procuring subscriptions of shares of the company, if the 
articles authorised such payments, there- has now been introduced a clear -antl 


a 
ae’ 


t 
Aa 


vE 
1957.] MADANLAL 0. ‘sine, CHANGDEO SUGAR wis (o.c.3.}—9. 2. Desai J. 257 


further Limitation upon die same by the following words in sub-a. (1) (6) (#) of 
s. 76: . 

i Gopi RE et Seal dope: bald E E PE in dua A tebande: 
5 per cent. of, the price at which the shares are issued or the amount or rate authorised 
by the articles, whichever is less,...” 


Nothing more than 5 per cent. of the price of the shares subscribed or got 
subscribed by the promoter can be paid to him as commission nor can he be 
paid anything more than the amount specified or calculated at the rate men- 
tioned in the articles provided this does not exceed the limit of 5 per cant. 
It was added in this context that the promoters of defendant No. 1 company 
have in fact already received as commissions between 1939 and 1955 an aggre- 
gate amount of over Ra. 5,80,000 which is far in excess of the maximum amount 
now permissible under sub-cl. (b)(#) of sub-s. (1) set out above. 


I shall pass to a consideration of the arguments presented on behalf of the 
company a little later, but, I believe, learned counsel for the plaintiff was 
right in his suggestion, which was accepted by the other side, that the argu- 
ments to be advanced on behalf of the promoters would be more in the nature 
of an answer to the contention of the company that the argeement was re ag- 
nant to certain provisions of the new Act. It will be convenient, the 
at this stage to sketch briefly the arguments in support of the MPE ST on 
which the company resists the plaintiff ’s case. Section 76 of the new Act, it 
was said, prohibits in express terms any payment, in any form, to the pro- 
moter of a company which is in excess of an amount equivalent to 5 per cent. 
of the price of the shares subseribed by him or subscription of which is pro- 
cured by him. Sub-section (1) lays down the prohibition in general terms and 
is not confined to any particular source or fund out of which the payment 
may be made. Therefore, the prohibition must affect any such payment whe- 
ther made out of the capital of the company or its profits To confine this 
prohibition to payments only out of capital money and read it as tacitly per- 
mitting unrestricted payments out of the profits of the company, simply». on 
the ground that the articles permit it, would be contrary to the plain meaning 
of the language of the section and to exclude from ita operation what is un- 
warranted by the ordinary and natural meaning of the words and sentences 
used. The contention of the company, it was urged, rested firmly on the cardi- 
nal rule that the Court ought to give to an Act of Parliament the ordinary 
and natural meaning of its words, where we do not see from its scope that such 
meaning would be inconsistent and there is nothing in the relevant provisions 
to modify, alter or qualify that meaning. The scheme and purpose of the new 
Act, it was emphasised, also supported this contention of the company. 


The promoters, however, claim that the whole of this s. 76 must be under- 
stood as applying solely and exclusively to payments of commissions out of 
capital. Mr. Purshottam, learned counsel for the plaintiff, strongly relied on 
sub-s. (2) for the purpose of showing that the whole section deals with limita- 
tion on payments to the promoters of a company out of capital money. Parlia- 
ment by the new Aet, it was said, has not dealt with any payment of commis- 
gion to a promoter out of the profits of the company and left to the parties 
the liberty to enter into any contract they like when the payment has not to be 
made out of the capital of the company. It was said that there is nothing 
to prevent the company to agree with a promoter to pay him even 60 per cent. 
of its net profits year after year. Reliance was placed on the following words 
In subs. (2): 

“Save as aforesaid and save as provided in section 79, no compeny shall allot any 
of its shares or debentures or apply any of tts capital moneys, either directly or indirectly, 
aR i aa E 

(a) his subscribing. . 

It was argued that EE reading of sub-ss. (1) and (2) required that 
the, words ‘‘A company may pay a commission to any person in consideration 
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of its capital, 

The whole strength of the plaintif’s argument on the construction of this 
section on internal evidence depended upon an insistence that the Court must 
read sub-s. (1) as applying exclusively to payments out of, capital because 
sub-s. (2) deals solely with payments out of capital money or in the form 
of allotment of shares. The crux of er ent was that this is the only 
possible way of reading sub-s. (1), and if is not done and sub-s. (1) ‘is 
read without any modification of the general Tee there used, sub-s. (2) 
would become wholly redundant. In such a case’ the Court must so interpret 
the two sub-sections that nothing is rendered superfluous. 

The argument proceeded that in England the law on the subject is stated 
in s. 58 of the Companies Act of 1948 and the provisions of s..76 of our new 
Act are in part materia with the provisions of the ‘English enactment. The 
relevant part of s. 58 of that enactment is: 


“S8-—(1) It shall be lawful for a compeny to pay a commission to any person in con- 


(a) the payment of the commission is authorised by the articles; and 

Gis Gan el ea de en 
price at which the shares are fesued or the amount or rate authorised by the articles, 
‘whichever is the leas; and 

(c) the amount or rate per cant. of the commission paid or agreed to be paid is— 

key the case of hares otered 10 the pubie for gubectipHon, disclosed: ii We eee 


pectus; or 


fa) the ease cat harer mot iaai 45 the ahlie tae rohed dicha tn ts 
statement in Heu of prospectus, òr in a statement in the prescribed form signed in like 
manner as a statement in lieu of prospectus and delivered before the payment of the com- 
mission to the registrar of companies for registration, and, where a circular or notice, not 
behg a prospectus, inviting subscription for the shares is imued, also disclosed in that 
circular or notice; and 

(d) the number of shares which persons have agreed for a commission to subscribe 


"absolutely is disclosed in manner aforesaid. 


(2) Save as aforesaid, no company shall apply any of its shares or capital money 


, ‘etther directly or Indirectly in payment of any commission, discount or allowance to any 


person in consideration of his subscribing or agreeing to subacribe, whether absolutely 
or conditionally, for any shares in the company, or procuring or agreeing to procure 
ee ee 

the shares or money be so applied by being added to the purchase money of any property 


“acquired by: the company or to the contract price of any work to be executed for the 
‘company, or the money be paid out of the nominal purchase money or contract price, 


or otherwise.” | 

Mr. Purshottam referred to the history of the Jegislation in England. The 
argument was that because of its historical background the authors of Palmer’s 
Company Precedents and Gore-Browne’s work on Joint Stock Companies have 
expressed the opinion that s. 53 of the English. enactment of 1948 deals with 
payments of commissions to promoters out of capital and doe not prohibit 
any such payments out of undivided profits of the company. Considerable 
reliance was placed on a summary of the law relating to payment of commis- 
sions to underwriters contained in s. 53, given in Palmer’s Company piege: 
dents, Part I, 16th edn. (p. 165): 

. “A company may,-out of undivided profits, pay a PELER ENE AIE PE A 
in its capital, and that without complying with the conditions tmpésed by s. 53.” 
Reliance was also placed on the following statement in Gore Browne’ B work 
on Joint Stock Companies, 41st edn. (p. 191): 
a. “i... Phe effect of sg. 58 is to allow a commission to be paid. subject to a. certain 


, limit and subject to the conditions mentioned below. Sub-section 2 prohibits the enm~ 
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pany, ave ss authorised by sub-section 1, from epplying any A 
money...either directly or indirectly in payment of commission, and this applies to 
private as well as public companies; but there is no prohibition against paying commission 
unconditionally cut of profits, and this would seem to be lawful unleas contrary to any 
stipulation in the Articles.” 

I was exhorted by Mr. Purshottam that I should have full regard to these 
opinions founded on historical background in England and take the view that 
the parallel s. 76 of our new Companies Act does not prohibit any such pay- 
ment of commission if it is to be made out of the profits of the company. 

The argument of Sir Nusserwanji Engineer on behalf of the company, on 
this head of legal history of the relevant provisions of the new statute, was 
that while it is true that prior enactments on the same subject may be looked 
at when they have received judicial construction and it is to be assumed that 
the draftsman had that interpretation in mind, it cannot be said that he was 
bound to know the legislative history of the English law simply because the 
language of certain provisions of that law has been borrowed by him. In 
any event the lawmaker is not to be expected to have studied the opinions of 
text-book writers in England. It was emphasised that neither sub». (2) of 
a. 53 of the Hinglish Act of 1948 nor the earlier analogous provisions of that 
Jaw have been interpreted by the Courts in England. 

The arguments require to be carefully scrutinised. I may in passing state 
that there are observations on the question in the standard work of Buckley, 
which are rather guarded and I shall refer to them a little later. On first 
impression the observations made by the writers of the two text-books would 
seem to be helpful to the construction of s. 76 of our new Act of 1956. It is 
true that Mr. Palmer holds sovereign sway in this branch of the law and his 
standard work has been of the highest utility and guidance to generations of 
lawyers. 

Exposition in text-books is often prayed in aid of construction of a statute. 
But text-books, as has been said, do not make the Jaw; they show more or less 
whether a principle or construction has been accepted by the Courts. I agfes 
that light may be thrown upon the meaning of an obscure provision by the 
exposition of the statute by a text-writer of established repute. The safer rule 
humbly appears to me to be that the opinions in these text-books on English 
law must be read as applicable strictly in the context and sphere in which they 
are expressed. By themselves very useful sources of information and even 
guidance, they do not claim to render help in the task of expounding provisions 
of law though similar but not identical and which may not have been enacted 
in the same circumstances or to redress the same mischief. 

There are, to my mind, cogent reasons which lead’ to the conclusion that the 
observations on which Jearned counsel for the plaintiff so heavily leaned, are 
inapplicable to s. 76 of our new enactment of 1956. Before I turn to a dis- 
cussion of those reasons I should very briefly trace the history of the 
law contained in s. 58 of the English enactment of 1948. The English Acts of 
1862 and 1867 did not contain any provision about payment of any commission 
for subscribing or procuring subscriptions for shares. The Companies Act, 
1900, for the first, time authorised, subject to conditions, the payment of com- 
missions for subscribing or procuring subscriptions for shares as distinguished 
from brokerage, and as Buckley reservedly points out (12th edn, p. 181) 
previously it was very doubtful whether such commissions could lawfully be 
paid by a limited company, at all events, out of capital. In support of his 
argument founded on the history of the Jaw in Bngland, Mr. Purshottam 
referred to a decision of the House of Lords, Hilder v. Dexter’. In that case, 
the question that arose distinctly fell for determination under s. 8(2) of the 
enactment of 1900, and the words that came up for cansideration were ‘‘apply 
any of its shares or capital money’’ which occur in sub-s. (2) of s. 76 of our new 
Act of 1956 and also in s. 63 of the English enactment of 1948. I have care- 
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fully gone through the report of the case, but I am unable to find anything in 
the speeches of their Lordships which can be read as suggesting that the first 
part of that section applied exclusively to payments out of capital or that under 
the Act of 1900 it was open to a company without any restriction to pay any 
amount by way of such commission to a promoter of a company out of its 
undivided profita. 

To proceed with the history of the law in England. The Acts of 1900 and 
1908 in England did not impose a 10 per cent. or any other limit upon the 
amount or rate of commission which the articles might authorise. The prohi- 
bition was introduced by the Act of 1929 and was similar to that contained in 
a. 53 of the Act of 1948 which I have already set out. During all the years 
since 1862 no question appears to have arisen in England m any reported case 
about the power of a company to pay such commission out of undivided profits. 
The observation made in a guarded manner in Buckley, 12th edn, p. 132, on 
this point is: 

“The prohibition is against application of ‘shares or capital money,’ and payment of 

commission out of a fund of undistributed profit is, at all events, not expressly forbidden 
by the section.” 
What emerges, therefore, is that prior to the Companies Act, 1900, s. 8, it was 
regarded in England as doubtful whether payment of underwriting commission 
out of capital or undivided profits was legal and s. 8(1) only laid down the rule 
that commissions could be paid if they fulfilled the conditions laid down in 
the section and the principal condition was that the articles must expressly 
permit such payments. Thére is no judicial opinion indicative of the proposi- 
tion that s. 8(2) or the analogous provisions in subsequent enactments in 
England, for instance s. 53 of the Act of 1948, controlled or modified the rule 
laid down in the first sub-section. But some text-writers have favoured the view 
already referred to by me. 

I do not fancy there is any support to be derived for the proposition that 
the accepted and established interpretation of s. 53 of the English enactment 
of? 1948—which as I shall presently point out is not in pari materia though in 
some respects analogous to 8. 76 of our new Companies Act—is that it deals 
solely and exclusively with payments of commissions to promoters out of capital 
and that such payments out of future profits of the company are wholly un- 
restricted by statute. 

Now, the whole argument of the promoters has proceeded on the footing that 
the two provisions under consideration are tn part materia and, therefore, aid 
must be derived from the history of the legislation in England. An analysis 
of the two sections readily shows that the Legislature in India in enacting s. 76 
of the new Act of 1956 deals with payments of commissions both in case of 
shares and debentures, whereas s. 53 of the English enactment of 1948 deals 
only with payment of commissions in consideration of subscription of shares. 
For a proper appreciation of this difference, it is necessary to summarise the 
position under the two enactments and the previous enactments which they 
‘ repeal and replace. Section 105 of the repealed Companies Act of 19138 in 
India enacted only for payments of commission in consideration of subscription 
of shares and laid down certain restrictions on such payments. Section 111 of 
that Act which dealt with the question of commission, discount or allowance 
paid in consideration of subscription of debentures did not impose any restrie- 
tion or prohibition whatever save that the particulars of the amount or rate 

er cent. of the commission, discount or allowance had to be filed with the 
istrar of Companies. It was as under: 

“Where any commission, allowance or discount has been paid or made either directly 
or indirectly by the company to any person in consideration of his subscribing or agreeing 
to subscribe, whether absolutely or conditionally, for any debentures of the company, or 
procuring or agreeing to procure subscriptions, whether absolute or conditional, for any 
such debentures, the particulars required to be filed for registration under ss. 109 and 
110 shall include particulars as to the amount or rate per cent. of the commission, dis- 
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count or allowance go paid or mada, but an omission to do this shall not affect the validity 
of the debentures issued: 

Provided that the deposit of any debentures as security for any debt of the company 

shall not for the purposes of this provision be treated as the issue of the debentures at 
a discount.” 
That section has not been re-enacted in the same form in the Act of 1956 but 
has been materially altered, and the question of payment of commissions in 
consideration of subscription of debentures is now dealt with in s. 76 which I 
have already set out in the earlier part of my judgment. 

It is important to notice that under s. 111 of the Act of 1913 there was no 
prohibition on the extent of the commission that could be paid in case of deben- 
tures; nor was it necessary that the commission should be authorised by the 
articles of the company. And what seems equally important is that the com- 
mission could be paid from any source, capital or revenue. Sections 58 and 
95(9) of the present English enactment of 1948 are on the same lines as as. 105 
and 111 of the repealed Indian Act of 1918. I have to construe s. 76 of the new 
Act of 1956 in its present altered form, and as I shall point out later on, the 
fact that it deals with both shares and debentures has considerable bearing on 
the ascertainment of the true meaning and purview of the section read as a 
whole. For the present purpose it will suffice to observe that the previous law 
to be considered while interpreting s. 76, to the extent that it may be desirable, 
is more than anything else the two ss. 105 and 111 of the Act of 1913 and not 
the earliest Emglish enactments to which I have already made some reference. 
The relevant provisions of the two present enactments in India and England 
are not in part matersa. Those provisions differ in their scope. The word par 
used in this context cannot be allowed to be confounded with the word stmalts. 
It is essential to observe that for the purpose of the present argument founded 
on the provisions of the Indian and English enactments being tn part materia, 
what has to be compared are s. 76 of the new Act of 1956 and s. 53 of the 
English Act of 1948. It would, in my judgment, be an error to compare mere- 
ly s. 105 of the repealed Indian Companies Act of 1918 with s. 68 of the 
English Act of 1948 as learned counsel for the plaintiff has asked me to do. 
In view of all this, appeal to the previous history of the law in England and 
that too by merely relying on the opinions expressed by the writers of some 
of the wellknown text-books, unsupported by any judicial pronouncements, 
seams to me to be a very insecure foundation on which to build the interpreta- 
tion of an important section of wider applicability. These considerations 
should, in my judgment, be sufficient to dispose of the present argument of 
the promoters. 

I pass to a consideration of the other facet of the argument pressed on 
behalf of the promoters that s. 76 of the new Act of 1956 read as a whole 
can only apply to payments of commission out of capital and not to any pay- 
ments out of profits of the company. I have to ascertain the meaning and 
ambit of the relevant provisions contained in s. 76 of the new Act of 1956 in 
the light of the internal evidence derived from the language used and to the 
extent that it is permissible with the aid of other evidence derived from extra- 
neous circumstances such as previous legislation on the subject in India. It 
will also be necessary to get an exact conception of the aim, scope and object 
of the new enactment. 

On this part of the case it was argued by Sir Nusserwanji that s. 76(1) ap- 
plied to both capital and revenue. Neither s. 76 nor s. 105 of the Act of 1918 
confined the operation of the first sub-section to payments out of capital. Sub- 
section (2) of s. 76 is neither a proviso nor an exception to the general rule 
contained in sub-s. (1) and the words ‘‘save as aforesaid’’ in the initial part 
of sub-s. (2) cannot have the effect of nullifying or qualifying that general 
rule. The two sub-sections may be read as interdependent but not in such a 
manner that sub-s. (2) should be permitted to alter or modify what has been 
enacted in sub-s. (1). What sub-s. (2) lays down is that if you touch shares 
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or capital money it must be permissible under sub-s. (1) of s. 76 or s. 79. The 
argument proceeded that it would be very strange if the Legislature should 
want to impose strict restrictions on the extent of commission to be paid to a 
promoter out of capital of the company, and yet not deem it necessary to 
control unlimited payments being made out of the revenue of the company. 
Support was also to be derived, so the argument ran, for the construction sub- 
mitted on behalf of the company from the heading and marginal note to the 
section. The heading to ss. 76 and 77 is ‘‘Commissions and Diseounts’’, The 
marginal note to s, 76 is ‘‘Power to pay certain commissions and prohibitions 
of payment of all other commissions, discounts, etc.’’, These would in any 
event suggest that there is at least an implied prohibition to pay commissions 
otherwise than on conditions mentioned in sub-s. (1). Reliance was also placed 
on the scheme and object of the new Act. It was argued that a reading of 
the Act as a whole and certain provisions now incorporated in it as also s. 9 
of the Act made it abundantly clear that persons in position of managing 
agents and promoters of a company are not to be allowed to exploit the com- 
pany or shareholders by entering into agreements with the company under 
which they secure unreasonable and unjust benefits. 

I may preface my judgment on this question of construction with some brief 
general observations. Hxceptions apart, it is always safe in construing any 
provision of an enactment to give the plain, fair and literal meaning of its 
words because that would without more declare the intention of the lawgiver 
and should be decisive of it. I have to interpret the rule by giving the words 
used their primary meaning having regard to their settmg and context and 
the subject-matter to which they apply. I have .also to see that the words 
used should not, contrary to their meaning, be read as embracing or excluding 
cases unless there is some sound and overriding reason for doing so. It is a 
familiar precaution that sweeping general words should not be applied in their 
full literal sense. This is because it cannot be said that the lawmaker always 
foresee every possible result that may ensue from unguarded use of some 
words. As a general rule, however, words of limitation are not to be read 
in a statute if it can be avoided. One more observation that I may permit 
myself to make is that s. 76 imposes penalty by levying a fine on every officer 
of the company who makes any default in complying with the provisions of 
the section and the rule laid down in the section por therefore, be strictly 
construed. I may, however, add that as pointed out by Craies (15th edn., 
p. 602) the distinction between a strict construction and a more free one has, 
in modern times, almost disappeared, and the question now is, what is the true 
construction of the statute? The rule is now understood to mean that the 
Court will not leave the intention of the Legislature to be gathered by any 
doubtful inference but will require that it must be manifest with reasonable 
clearness. . 

Before stating what I think is the meaning of the rule now laid down in 
s. 76 of the Act of 1956, I may state that it was not disputable and could not 
be disputed on behalf of the promoters that the language of s. 76(1) read by 
itself must be understood ag laying down a general rule imposing restrictions 
and prohibitions on payments of commissions by the company to those who 
subscribed or procured subscriptions of shares or debentures of the company; 
nor could it be disputed that there was nothing in sub-s. (1) which would have 
the effect of confining the operation of the rule to any specifie source or fund 
from which the payments were contemplated. There is no equivocation or 
ambiguity of any words or any phrase in sub-s. (1). The words ‘‘A company 
may pay a commission to any person...if the following conditions are ful- 
filled’? cannot be said to have more than one equally obvious or popular mean- 
ing. There is no indistinctness or vagueness about them which may suggest 
that they comprise something that was not intended. But the argument was 
that you cannot read sub-s. (1) without reading along with it subs. (2), and 
go read the context made it clear that the operation of the whole section was 
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limited to payments out of capital money leaving the company. entirely free 
in the matter of payments of such commissions out of its profits or revenue. 
This argument, as I have already indicated, rested on the submission that if 
sub-«, (1) were to be read as laying down a general rule, as it might appear 
to.do, sub-s. (4) would be entirely superfluous, 

It is, of course, undisputable that sub-s. (1) cannot be read in any isolated 
manner. The true meaning of no part of a section can be gathered effectively 
without reference to its context; and that meaning has to be ascertained, if 
necessary, by reference to the whole of the enactment. Proceeding, therefore, 
to read subs. (2) immediately after sub-s. (1) which lays down the general 
rule indicated above, I find that it deals expressly and categorically with 
allotment of shares or debentures and application of ‘capital money’ in pay- 
ment of commission, discount or allowance in consideration of subscription 
of shares and debentures. The initial words of sub-s. (2) are ‘‘Save as afore- 
said and save as provided in section 79, no company shall...’’.. I.have not 
so far deemed it necessary to refer to s. 79 of the Act. It will suffice to state 
that it deals with the power of a company to issue shares at a discount and 
a company is by that section permitted to issue shares at a discount only under 
- cartain specified conditions. The initial words of sub-s. (2) quoted above show 
that if you touch the shares or debentures of the company or its ‘capital money’ 
in order to make any payment or give any discount or allowance in considera- 
tion of subscription of shares or debentures you must see that you do not 

the conditions and prohibitions laid down in sub-s. (1) and s. 79. 
It was said by learned counsel for the company in the course of his arguments 
that sub-s. (2) was not of the nature of a proviso to subs. (1) and the sug- 
gestion was that difference existed between the effect of a saving clause and 
& proviso or an exception. Modern rules of construction do not favour any 
great importance being attached to the distinction sometimes drawn between 
a saving clause or an exception and a proviso in a statute. Even in case ‘of 
a saving clause the Court reads both the enacting clause and the saving clanse 
together and then ascertains the intention of the Legislature. 

To continue to read subs. (1) and (2) of s. 76 together. As I read it, sub- 
s. (2) categorically rules that if any payment of commission is made or any 
discount or allowance given out of what may amount to capital of the company 
in consideration of subscription of shares or debentures, it must fall strictly 
within the limits circumscribed and the restrictions imposed by sub-s. (1) and 
s. 79 of the Act. If this be the correct meaning of sub-s. (2), it is difficult to 
see how it can have the effect of restricting the operation of the rule enacted 
in subs, (1). It i to my mind clear that subs.’ (2) deals with something 
which is included in a rule of wider applicability laid down in subs. (1). It 
is equally difficult to see how in the present case the earlier clause should be 
so construed ag to include nothing more than that to which the subsequent 
clause relates. To do so, would, in my judgment, be to exclude operation of 
the section in case of other matters in a manner not permitted by any princi- 
ple of contexture or collocation. : 

I put to myself the question stressed by learned counsel for the plaintiff: 
Doe this reading of the two sub-sections render sub-s. (2) redundant? The 
answer to this seams to me of the simplest. Sub-section (1) being in general 
terms would embrace payments from any source or fund. Shares or deben- 
tures may be allotted or capital money applied in payment of commission, 
discount or allowance not directly but indirectly by resort to devices and under 
the garb of what may ostensibly be lawful payments, for instance, in respect 
of purchase money of any property acquired by the company or the contract 
price of any work to be executed for the company. Again the purchase price 
of any such property or the contract price of any sich work may be so fixed 
as not to'be the real consideration for the same but to include something more 
by way really of payment of commission,- discount or allowance in connection 
with subscription of shares or debentures of the company. In appearance these 
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would be legitimate transactions of the company for valid consideration but 
in substance the price would be nominal because it would indirectly include 
payments of commission, discount or allowance not permitted by the general 
rule, The real object and meaning of subs. (2), in my opinion, is.to prohibit 
any such indirect method of evading the restrictions and limitations laid down 
in the general rule. It is not difficult to conceive that such indirect means © 
may be adopted by those in charge of the affairs of a company when they 
went to utilise shares, debentures or capital money of the company in making 
payments in excess of the limitations enforced by the section. The profits or 
revenue of the company would be of no use in case of any such arrangements. 
Sub-section (2), therefore, appears to me to have been inserted, as is not un- 
commonly done in legislative practice, to allay fears and to dispel any appre- 
hension that may arise of such ingenious attempts being made to escape the 
rigour of the rule. It is extremely difficult for me to comprehend why a clause, 
inserted to obtain a degree of precision which those dealing for or with a 
company reading in bad faith cannot misunderstand, should have the effect 
of curtailing the operation of a salutary rule enacted in words plain and com- 
prehensive. 

In construing an enactment like the Companies Act, 1956, intituled ‘an Act 
to consolidate and amend the law relating to Companies’ the Court may look 
at the previous law and take into consideration the judicial decisions on pro- 
visions of the repealed enactment if they are reproduced in substantially iden- 
tical terms. But this rule is not applicable when it appears that im the process 
of consolidation and amendment there has been some dislocation and change. 
In resorting to the terms of a section before amendment, I should not be un- 
aT of the warning given by Lord Watson in Bradlaugh v. Clarke! 
(p. : 

“.,..1t appears to me to be an extremely hazardous proceeding to refer to provisions 
which have been absolutely repealed, in order to ascertain what the legislature meant to 

in their room and stead.” 

Now I can understand occasions when such foreign aid may legitimately be 
derived when any doubtful point of interpretation of any provision has to 
be solved, but as a general rule resort to it simply on the ground of similarity 
is to be deprecated except where the provisions to be compared are in part 
materia. I have already pointed out that if at all any provisions are to be 
compared they are the s. 76 of the new Act of 1956 and ss. 105 and 111 of the 
repealed Companies Act, 1913. Now it is true that the language of s. 106 
of the earlier Act can be said to have been borrowed by the lawmaker in enact- 
ing s. 76 of the new Act. But it is not as i? s. 76 merely reproduces that lan- 
guage. The section now embraces commissions, discounts or allowances to be 
paid both in case of subscription of shares and debentures. It cannot be gain- 
said that there is dislocation and change in the two repealed sections the 
subject-matter of which is now treated in s. 76. The repealed s. 111 as I have 
already pointed out, did not impose any restriction or prohibition whatever on 
the payment of any commission, discount or allowance save that particulars 
of such payments had to be filed ex post facto with the Registrar of Companies. 
That section has not been reproduced in s. 76 in identical terms but has been 
materially altered. Both sub-ss. (1) and (2) of s. 76 now impose altogether 
new restrictions and prohibitions on the payments of any commission, discount 
or allowance in case of subscription or procuring subscription of debentures, 
When sub-s. (1) imposes restrictions and prohibitions oh such payments by a 
company in case of debentures, I fail to see any reason why those restrictions 
and prohibitions should be confined to any particular source or fund. On a 
plain reading of sub-s. (1) it would appear that, in the absence of any words 
in it confining ita operstion to capital, the true meaning of the ión 
would be that it is applicable to any such payment whether out of capital or 
profits of the company. Sub-section (2) which refers to payment of commis- 
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sion, discount or allowance directly or indirectly in case of debentures cannot 
control the meaning of the plain language of subs. (1). Even the support 
sought to be derived from the history of legislation in England and the opi- 
nions of some of the text-book writers in Hngland in respect of commission 
to be paid to promoters of a company is not available in case of payment of 
commission, discount or allowance in respect of debentures. Debenture stock, 
which is included in the definition of ‘‘debenture’’ in’ the Act, describes a 
debt owing by the company and secured usually by a trust-deed on the pro- 
perty of the company. Money received by a company by raising debentures 
is not capital money and it is not possible, in my judgment, to read the two 
sub-sections in so far as they enforce restrictions and prohibitions on payment 
of commission, discount or allowance in case of debentures as confining the 
same solely and exclusively to payments out of capital Payment of any com- 
mission, therefore, in consideration of subscription or procuring subscription 
of debentures, whether from capital or profits of a company is within the pur- 
view of s. 76. 

The observation occurs that when history of legislation is examined that 
examination must include reference to s. 111 of the repealed Act. The mean- 
ing and effect of that section was that whenever payment of any commission, 
discount or allowance was made in case of debentures either directly or indirectly 
the particulars of the same must be filed with the Registrar. The commission 
so paid could be from any source or fund, and if it was agreed to be paid out 
of future profits of the company, that fact unquestionably was required to be 
mentioned in those particulars. It would not have been possible for anyone 
to suggest in such a case that there was no obligation to file any particulars 
of any commission agreed to be paid out of future profita of the company. 
Therefore, the rule laid down in a. 111 about the particulars that had to be 
filed applied to payments both out of capital and profits of the company. Now 
it is important to note that the same rule is re-enacted as one of the conditions 
to be fulfilled under sub-s. (1) of s. 76. Subclause (s6) of subs. (1) (a) a 
s. 76 in terms requires particulars of payments to be filed with the Registrar of 
Company. It follows that under that sub-clause the amount or rate per cent. 
of commission paid or agreed to be paid in case of debentures has to be filed 
with the Registrar and it is not possible to say that this requirement does not 
apply to commission to be paid out of future profits. Sub-clause (1) (a) (#), 
therefore, has in amy case to be understood as applicable both to payment out 
of capital and profits. In this view of the matter it seams difficult to see why 
in subs. (1)(a)(#) the commission there mentioned should only mean com- 
mission only out of capital and not also out of profits. The expression com- 
mission’’ mentioned in the whole of cL (b) of sub-s. (1) must, in my judg- 
ment, have the same meaning given to it and there is no special reason for 
departing from the rule of construction which requires such consistency. 
Moreover, the language of sub-cls. (t) and (#4) of sube. (1)(b) clearly 
indicates ‘that the Legislature is dealing with the same matter. There is no- 
thing in sub-s. (2) of s. 76 which can be said to control this meaning. And it 
ig obvious that the construction of subes. (1) and (2) cannot be different in 
caso of subscription of debentures and subscription of shares. 

Within certain limits it is permissible to the Court expounding a statute to 
take into consideration the subject and occasion for the use of the language 
employed, the objeet which is intended to be attained and the mischief desired 
to be redressed. The Court also bears in mind that a statute passed to amend 
the law is directed against defects which have come into notice after the pre- 
vious enactment was passed. The scheme and object of the new Act, to be 
gathered withm the permissible bounds, shows that the Legislature has brought 
about various changes in the previous law in regard to formation and man- 
agement of companies and with a view to setting up certain standards ‘in 
company promotien and management. In a special case referred to us under 
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s. 90 of the Civil Procedure Code, Bamaben Thanawala v. Jyoti Lid.’ my: 
Lord the Chief Justice and I pointed out that the new law was intended to 
help in the development of companies in our country and to put down abuses 
which were noticed in the working of companies. The remuneration payable 
to the managing agent of a company under s. 848 of the new Act is ee : 
exceed 10 per cent. of the company’s net profits unless otherwise 
permitted by the Act. It would indeed seem strange that the mar Wed 

while it was intent upon imposing stringent restrictions upon payments out 
of profits of the company to be made to managing agents, directors, managing 
directors and others concerned with the management of the company, should 
have at the same time deamed it advisable to permit the promoters of a com- 
pany to derive unrestricted benefits out of the profita of the company simply 
on the ground that the articles permitted such payment. There is, therefore, 
some support to be derived for the contention of defendant No. 1 company 
about the construction to be placed on s. 76 from a consideration of the scheme 
and purpose of the Act. In the special case decided by the learned Chief 
Justice and I, to which I have made reference above, we observed (p. 71): 


“,.. although the heading of a section or a marginal note cannot control the clear 
language of the section, in this case we must consider the heading and the marginal note 
for the purpose of arriving at a conclusion as to what according to the Legislature was 
the purpose of ‘enacting this section, and in our opinion the marginal note correctly indi- 
cates what the Legislature atmed at in enacting this section.” 

I have already set out the heading and marginal note to a. 76 in stating the 
arguments urged on behalf of the company. No doubt these heading and mar- 

note are not legitimate aids to the actual construction of the language of 
the section but they do go to show the trend of the section and throw light 
on the purpose of the enactment. The marginal note to s. 76, in my opinion, 
does indicate that the purpose of the Legislature was to prohibit payments of 
all commissions, discounts and allowances other than those specified in the 
section and that the power of the company was confined to making of only 
those payments. I do not intend to attach any importance to the heading or 
marginal note of the section in my task of construing the section under consi- 
danen and have referred to the same for the very limited purpose indicated 
above, 

I have sought to come to a decision by considering the language used by the 
Legislature and reading sub-ss. (1) and (2) of sa. 76 together. I have endeavonr- 
ed to keep in view the rule that exposition must be ex visceribus actus; that in 
construing the terms of a provision in a statute consideration should always be 
given to any other part of the same provision and read the whole as a consistent 
enactment. In the light of the observations I have made and for reasons set out 
before I have reached the conclusion that s. 76 applies not merely to payments 
of commission out of capital but also out of the profits or revenue of a company. 

A feeble attempt was made on behalf of the plaintiff towards the close of the 
case to suggest that on a proper construction of the agreement between the 
company and the promoters, it would appear that the consideration therein men- 
tioned was not wholly for subscription of shares of the company by the promoters 
but also included ‘‘other help rendered and pains taken by... the promoters’’ 
and there were ‘‘other reasons’’ for the agreement between the parties. An 
application for leading oral evidence for this purpose was rejected by me. The 
or ae is not borne out by the averments in the plaint; nor was any attempt 

to raise any issue in this behalf. 

There remaing for consideration a further contention urged by Mr. N. A. Modi, 
learned counsel for defendants Nos. 2 to 10. It was argued that whatever be 
the construction of s. 76,.the agreements with the promoters were not affected 
by the rule laid down in that section. That section, so it was contended, did 
not a to spbaisting agreements. To permit a. 76 to affect existing contrac- 
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tual rights would be to give re ective operation to the section. I have al-. 
ready set out s. 9 of the new Act which in express terms has inter ala the effect 
of overriding any agreement executed by the company, whether before or after 
the commencement of the Act, to the extent that it is repugnant to the provi- 
sions of the new Act. Therefore, any previous agreement between a company 
and a persun entitled to réceive any payment as commission in consideration of 
his subseribing or procuring subscription of shares of the company now becomes 
void to the extent that it is repugnant to the provisions of s. 76. It could not be 
i glans that if the construction of s. 76 is as held by me, the agreements with 

e promoters would not fulfil the conditions laid down in the section. To my 
mind the language of s. 9 is express and mandatory and there is little scope for 
the present contention. 

I have not hitherto said anything about two legal contentions pleaded by the 
company. One was that in any event no declaration should be given by the 
Court in a matter of rights arising under a contract of the nature under consi- 
deration. Another contention was that in any event no order of injunction 
should be made by the Court restraining defendant No. 1 company from amend- 
ing or altering its articles of association. Some very interesting arguments were 
advanced on these points and particularly the latter. In Southern Foundries 
(1926) Ld. v. Shirlaw! Lord Portar observed (p. 741): 

“Nor can an injunction be granted to prevent the adoption of the new articles, and 

in that sense they are binding on all and sundry, but for the company to act upon them 
will none the less render it liable in damages if such action is contrary to the previous 
engagements of the company.” 
Juridical opinion on the question m England cannot be said to be unanimous 
and it is quite possible that this observation which is obtter, though indubitably 
entitled to great weight, may be regarded as rather wide. In the view I take 
of the construction of s. 76 and having to the conclusion reached by 
me it is not necessary to decide the issues which crystallise the company’s con- 
tentions on these points. They are purely points of law and do not invalve 
any findmg of fact. 

In the result the suit will be dismissed with costs. 


The plaintiff appealed. 


K. M. Munshi, with J. C. Bhatt, for the plaintiff. 
Str Nusserwanji Engineer, with P.N. Bhagwati, for defendant No. 1. 
Y. M. Tarkunds, with V. D. Malpani, for defendant No. 2. 


Vyas J. This is an appeal of the plaintiff and it arises out of a decree of 
dismissal by Mr. Justice 8. T. Desai in suit No. 876 of 1956 filed on the 
Original Side of the High Court of Bombay. The appeal raises a question of 
cali under the Companies Act, 1956, and the question arises in this 


"Defendant No. 1 company Shree Changdeo Sugar Mills Limited is a public 
limited company. Before it was incorporated into a public limited company, 
it was a private limited company. The promoters of the private limited com- 
pany were the plaintiff Madanlal, defendant No. 2 Nanasaheb, defendant No. 3 

undalik and Kasturchand, the father of defendants Nos. 7 to 10. The pri- 
vate limited company was incorporated in 1989 and later converted into a 
public limited company, as I have just said, in the year 1944 by reason of a 
settlement which was arrived at in the three suits pending in-the High Court 
between Messrs. A. H. Bhiwandiwala & Co., the Managing Directors of the 
company and the promoters. At the time when the company was incorpo- 
rated, a promoters’ agreement was arrived at on December 18, 1989, and it 
stated : 

“Because the Company entered into an agreement to pay the abovenamed promoters 
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a sum equal to 124 per cent. of its net profit till expiry of the period and on canditions 
mentioned in this agreement, and for other reasons, each of them agreed to purchase 
shares worth Rupees one~-lakh-and-a~half out of the Company's capital and (thus) they 
established the Company. Also in the rules framed for partners mentioned in the 
‘Articles of Association’ tt has been stated that the Company will enter into such an 
agreement with the promoters for these reasons. For the help rendered and pains taken 
by you the promoters and because each of you has agreed to purchase and has purchased 
shares worth Rupees one-lakh-and-a-half out of the Company's capital, the Campany is 
entering into an agreement with you and also the three other persons as follows:-——-1. The 
Company, Company's hukdars, guardians, heira (and) assignees shall pay each of you 
the promoters, your guardians, heirs, executors, administrators (and) assigns a sum equal 
to (Rs.) 8-2-0 (in words Rupees three and arnas two) per cent. out of the Company’s net 
profit as long as the Company is in existence. The Company’s net profit shall be under- 
stood as described in section 87(c) of the Indian Companies Act.” 

There was a provision made in the. Articles of Association for an agreement 
between the company and the promoters and the provision was made in art. 3. 
It was in these words: 

“The compeny shall enter Into the following agreement: ‘An agreement with each 

of Messrs. Kasturchand Shrikissan Jhaver, Nanasaheb Bapuji Jagtap, Kundalik Narayan 
Khilari and Madanlal Fakirchand Dudhediya regarding payment of a percentage of tha 
net profits of the Company to each of them and their respective heirs, executors, adminis 
trators and assigns. ” 
The agreement dated December 18, 1939, was later modifled on April 22, 
1940, and by the modified agreement the promoters for themselves and their 
respective heirs, executors, and administrators resigned their office and sur- 
rendered and renounced their rights to act as a Managing Director or Manag- 
ing Directors of the Changdeo Sugar Mills Ltd. conferred on them by the 
Articles of Association of the company and they further agreed to receive 
64 per cent. as promoters’ commission instead of 124 per cent. as provided in 
their respective agreements with the company. The modified agreement was 
confirmed on September 25, 1944, when the three suits to which I have just 
referred were compromised. The new Companies Act, being Act No. I of 
1956, came into force on April 1, 1956. Thereafter, the plaintiff received a 
letter from the company intimating to him that the company would not pay 
any more commission after April 1956 ag the agreement between the parties 
regarding payment of commission out of the net profits of the company had 
become illegal Later, in October 1956, the plaintiff received a notice from the 
company informing him that an extraordinary general meeting of the share- 
holders of the company was to be held smer alia for the purpose of amending 
certain Articles of Association of the company. One of the proposed amend- 
ments was to delete art. 3 from the Articles of Association of the company. 
The plaintiff contends in the suit that the provisions of the Companies Act, 
1956, do not offend against the agreement dated April 22, 1941, which modi- 
fied the prior agreement dated December 18, 1989, between the parties and 
has filed the suit for a declaration that the agreement between the parties is 
a valid and legal agreement and for an injunction to restrain the company 
from passing a resolution deleting art. 3 of the Articles of Association of the 
company or from taking any action on the footing that the agreement had 
become illegal and void. 

The suit is resisted by defendant No. 1 company mainly upon the contention 
that after the coming into force of the Companies Act, 1956, the agreements 
dated December 18, 1939, made between the company on the one hand and 
each of the plaintiff, defendant No. 2, defendant No. 3 and Kasturchand on 
the other hand, as modified by the agreements dated April 22, 1941, had 
become void, illegal and inoperative and did not bind defendant No. 1 com- 
pany. It is contended that, in view of the provisions of gs. 9 and 76 of the 
Companies Act, 1956, the agreement dated April 22, 1941, to pay a sum 


1957.) MADANLAL V. SHREE CHANGDEO SUGAR MILLS (0.C.J.)-—-Vyas J. 269 


equal to 64 per cent. out of the company’s net profit to the original promoters, 
of whom the plaintiff is one, is not binding on defendant No.1 company. 

The learned Judge took the view that the agreement dated December 18, 
1939, as modified by the agreement dated April 22, 1941, had become illegal 
and void and, therefore, they were not binding on defendant No. 1 company 
on the coming into force of the Companies Act, 1956, on April 1, 1956. It is 
this view which is challenged by Mr. Munshi, the learned counsel for the 
plaintiff, in this appeal, i 

Now, the first point which Mr. Munshi has argued before us is that the 
agreement, dated April 22, 1941, which replaced its predecessor agreement 
dated December 18, 1939, is not an agreement for subecribing for shares or for 
nrocuring subscriptions for shares and, therefore, the provisions of s. 76 of 
the Companies Act would not be attracted in this case. Now s. 76 provides: 

“76. Power to pay certain commission and prohibition of payment of all other com- 
missions, discounts, etc— 

(1) A company may pay a commission to any person in consideration of— 

(a) his subecribing or agreeing to subscribe, whether absolutely or conditionally, for 
any shares in, or debentures of, the company, or 

(6) his procuring or agreeing to procure subscriptions, whether absolute or condi- 
tional, for any shares in, or debentures of, the company, 
if the following conditions are fulfilled, namely:— 

(i) the payment of the commission is authorised by the articles; 

(H) the commission paid or agreed to be pald does not exceed in the case of shares, 
five per cent. of the price at which the shares are issued or the amount or rate authorised 
by the articles, whichever is less, and in the case of debentures, two and a half per cent 
of the price at which the debentures are issued or the amount or rate authorised by the 
articles, whichever is lens; 

(Hi) the amount or rate per cent. of the commission paid or agreed to be paid is— 

in the case of shares or debentures, offered to the public for subscription, disclosed 
in the prospectus and A 

in the case of shares or debentures not offered to the public for subscription, dis- 
closed in the statement in lieu of prospectus, or in a statement in the prescribed form 
signed in like manner as in lieu of prospectus and filed before the payment of the com- 
missions with the Registrar and, where a circular or notice, not being a prospectus 
invitmg subscription for the shares or debentures, is issued, also disclosed im that 
circular or notice; and * 

(iv) the number of shares or debentures which persons have agreed for a commission 
to subscribe absolutely or conditionally is disclosed m the manner aforesaid. 

(2) Save as aforesaid and save as provided in section 79, no company shall allot any 
of its shares or debentures or apply any of its capital moneys, either directly or indirect- 
ly, in payment of any commission, discount or allowance, to any person in consideration 
of— 

(a) his subscribing or agreeing to subscribe, whether absolutely or conditionally, for 
any shares in, or debentures of, the company, or 

(b) his procuring or agreeing to procure subscriptions, whether absolute or condi- 
tional, for any shares in, or debentures of, the company, , 
whether the shares, debentures or money be so allotted or applied by being added to the 
purchase money of any property acquired by the company or to the contract price of any 
work to be executed for the company, or the money be paid out of the nominal purchase 
money or contract price, or otherwise. 

(3) Nothing in this section shall affect the power of any company to pay such 
brokerage as it has heretofore been lawful for a company to pay. 

(4) A vendor to, promoter of, or other person who receives payment in shares, 
debentures or money from, a company shall have and shall be deemed always to have 
had power to apply any part of the shares, debentures or money so received in payment 
of any commission the payment of which, if made directly by the company, would have 
been legal under this section. 

(5) If default is made in complying with the provisions of this section, the company, 
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and every officer of the company who is in default, shall be punishable with fine which 
may extend to five hundred rupees.” 
Under s. 76, a commission may be paid to a person in consideration of his 
ing or agreeing to subscribe, whether absolutely or conditionally, for 
ahy shares in, or debentures of, the company, or his procuring or agreeing to 
procure subscriptions, whether absolute or conditional, for any shares in, or 
debentures of, the company, if certain conditions are fulfilled. That being 
go, Mr. Munshi says that a pre-requisite for attracting the provisions of s, 76 
of the Companies Act, 1956, is the existence of an agreement for subscribing 
for shares or debentures or an agreement for procuring subscriptions for 
shares or debentures. The agreement dated April 22, 1941, being not an 
agreement of that nature, s. 76 would not apply to the facts of the present 
suit, says Mr. Munshi. 

Mr. Munshi contends that the modifications which were made in the origi- 
nal agreement dated December 18, 1939, by the agreement of April 22, 1941, 
were so-fundamental and far-reaching that the entire nature of the prior 
agreement. was transformed and the new agreement was not an agreement 
for subscribing for shares or debentures or procuring subscriptions for 
shares or debentures. With respect, we are unable to agree with Mr. 
Munshi. By the agreement dated April 22, 1941, the changes made in the prior 
agreement were mainly two. The Managing Director’s rights, which each of 
the promoters was to enjoy by turn, were surrendered and the aggregate com- 
mission payable to the promoters was reduced to a sum equal to 64 per cent. 
from 12} per cant. of the net profit of the company. The essential character 
of the original agreement, viz. that the commission was to be paid in conside- 
ration of the promoters subscribing or agreeing to subscribe for shares or 
debentures, was preserved. It was because of that agreement that the com- 
mission, in all ting to 64 per cent. of the net profit, was agreed to be 
paid to the plaintiff, defendant No. 2, defendant No. 8 and the father of defen- 
dants Nos. 7 to 10 by the agreement dated April 22, 1941. The words ‘‘we 
hereby further agree to receive 64 per cent. as promoters’ commission instead 
of 124 per cent. as provided in our respective agreements with the Company’’ 
are clearly referable to the agreement dated December 18, 1939, which was 
indisputably an agreement for subscribing for shares or debentures. In our 
view, therefore, the agreement dated April 22, 1941, is an agreement to pay 
commission in consideration of an agreement to subscribe for shares or deben- 
tures or procure subscriptions for shares or debentures. Besides, it is to be 
noted that in the plaint there is no pleading that the character of the original 
agreement dated December 18, 1989, was so thoroughly changed that the 
agreement dated April 22, 1941, ceased to be an agreement for subscribing 
for shares or debentures. On.the contrary, in paragraph 25 of the plaint, the 
plaintiff averred that the amounts of the commission were payable as before 
by the company. The words ‘‘as before’’ would destroy the present conten- 
tion of the plaintiff that the agreement dated April 22, 1941, was not an 
agreement to pay commission in consideration of subscribing or agreeing to 
subscribe for shares or debentures. 

The next point argued’ before us is whether in sub-s. (1) of s. 76 of the Com- 
panies Act, 1956,'there is a prohibition upon the companies against paying a 
commission from profits. This takes us to the construction of sub-s. (1) of s. 
76. It 1s contended for the plaintiff that sub-s. (1) of a. 76 restricts the appli- 
tion of company’s capital for payment of commission, but does not restrict 
the payment of commission from profits. Mr. Munshi contends that when the 
Indian Legislature enacted the Act of 1956, it kept the subject of payment of 
commission from profits of a company outside the purview of s. 76. 
According to Mr. Munshi sub-s. (1) of s. 76 is an enabling provision, 
which permits a company to apply its capital to the payment of commission 
upto a certain limit, and not a restrictive section prohibiting a company from 
paying commission from its profit. Mr. Munshi contends that the Indian enact- 
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ments upon the Company Law being modélled on the English Acts on the same 
subject, it would not be inappropriate, on ‘a question of construction of the 
Indian statute, to derive guidance from the English decisions and the legisla- 
tive history of England. In Ooregum Gold Mining Company of India v. Roper’, 
Lord Halsbury, in his address to the House of Lords, said that an agreement 
to take a share in a limited company was an agreement to become liable to 
pay to the company the amount for which the share had been created. It was 
an agreement which the company itself had no authority to alter or qualify 
‘and, therefore, in Lord Halsbury’s opinion, the company was prohibited by 
law from issuing shares at a discount. In ven) this opinion, Lord Hals- 
bury accepted the principle laid down in Ashbury Company v. Riche?. Upon 
this position of law in England which had remained unaffected by the Act of 
1867, an agreement that a leee cash sum than the nominal amount of the share 
shall be accepted as payment for the share was repugnant and void. On the 
other hand, there was ‘authority for saying that the payment of a commission 
to brokers or others who undertook to procure subscriptions, or m default to 
subscribe for a certain number of shares, was legitimate. That doctrine, how- 
ever, did not meet with universal acceptance, although it had the support of 
Mr. Justice Buckley in his valuable work on the Companies Acts. Then came 
‘the Hnglish Act of 1900. The object of enacting s. 8 of that Act was that 
the British Legislature was desirous of enabling remuneration to be paid for 
services rendered in placing or procuring subscription of the company’s capi- 
tal. By the first sub-section, a company was empowered, upon’ any offer of 
shares to the publie for subscription, to pay a commission to any person in 
‘consideration of his subscribing or agreeing to subscribe, whether absolutely, 
or conditionally, for any shares in the company, or procuring or agreeing to 
procure subscriptions, whether absolute or conditional, for any shares in the 
company, subject to certain defined conditions ag to amount and disclosure. 
Thus, sub-s. (1) of sg. 8 of the Act of 1900 permitted a limited application of 
the company’s capital in payment of a commission (Hilder v. Deater?), 
Mr. Munshi relies on the above legislative history of England on the subgect 
of the Company Law and on Hilder v. Dexter and says that as the words ‘‘in 
consideration of his subscribing or agreeing to subscribe, whether absolutely 
or conditionally, for any shares in the company, or procuring or agreeing to 
procure subscriptions, whether absolute or-conditional, for any share in: the 
company’’, which occurred in sub-s. (1) of a, 8 of the English Act of 1900, 
occur also in sub-s. (2) of s. 76 of the Indian Act of 1956, sub-s. (1) of s. 76 
should be construed as an enabling provision, as was sub-s. (1) of s. (8) of 
the English Act of 1990 construed in Hilder v. Dexter, permitting the eom- 
panies to pay a commission out of their capital up to a limited extent, without 
imposing any restraint upon their power to pay a .commission out of their 
ae We are unable to agree. The English Acts regulated the structure of’ 
Imited companies in England and concerned themselves with the powers of 

the said companies and the limits within which they were free to act. The 
Indian enactment of 1956 was passed with a view to regulate the affairs of the 
companies in India, and that being so it would not be right, in our view, to 
turn to the English Acts for construing the provisions of the Indian Act of 
1956. In Ramanandi Kuer v. Kalawati Kuer*, it was observed by their Lord- 
ghips of the Privy Council that where there was a positive enactment of the 
Indian Legislature, the proper course was to examine the language of that 
statute and to ascertain its proper meaning, uninfluenced by any consideration 
derived from the previous state of the law or of the English law upon which 
it might be founded. The construction of sub-s. (1) of s. 76 which Mr. Munshi 
suggests upon the basis of the words of the English Acta is, in our view, 
opposed to the plain language of the sub-section. The words which the British 
Parliament. used in the English Acts were ‘‘it shall ‘be lawful for a company 
l fi A.O. 125. 4 (1927) L.R. 55 LA. 18, s.o. 30 Bom. 
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to pay commission.’ These were the words which the Indian Legislature also 
used in the Indian Act of 1918 (s. 105, sub-s. (1) ). But, those are not the 
words in subs. (1) of a. 76 of the Companies Act, 1956, the words here being: 
“A company may pay a commission’’. Surely the Indian Legislature must 
have had the Act of 1913 before them while passing the Act of 1956. They 
must have had the language of s. 105 of the Act of 1913 before them while 
choosing the language of s. 76 in the Act of 1956. There must have been a 
purpose for departing from the language of s. 105, sub-s. (2), of the Act of 
1913 and using different language in s. 76, sub-s. (1), of the Act of 1956. The 
purpose is clear. When the Legislature used the words ‘‘it shall be lawful for 
a.company to pay commission’’, they legalised what was not lawful before. 
Before the English Act of 1900 was passed it was not lawful in Englan en 
till the Act of 1913 was passed by the Indian Legislature, it was not la 
India, to pay a commission out of the company’s capital But, by the above: 
mentioned enactments it was made lawful in both the countries to pay a com- 
mission, subject to a limitation, out of the company’s capital That was the 
reason why the words ‘‘it shall be lawful for a company to pay’ were used 
in the English Acts of 1900 (s. 8), 1929 (s. 43) and 1948 (s. 53) and the 
Indian Act of 1918 (s. 105). The words used jn sub-s. (1) of s. 76 in the Com 
panies Act, 1956, are ‘‘A company may pay a commission’’. They are ‘clearly 
indicative of a restraint upon the application, by a company, of its monies, 
In paying a commission, ‘irrespective of the sources from which the payment 
might proceed. They are not merely enabling words, permitting a company 
to pay a commission from its capital Such an enabling provision had already 
existed in s. 105 of the Act ‘of 1918, and if nothing more was intended in 
sub-s. (1) of s. 76 of the Act of 1956, the material words of s. 105, 
vis. ‘‘it shall be lawful for a company to pay’’ would have been used in sub- 
a. (1) of 8. 76 as well. But the Legislature deliberately did not use those words 
in s. 76, subs. (1). In our view, the Legislature, in enacting s. 76, sub-s. (1), 
of the Act of 1956, intended to lay down that a company may pay a commission 
from any source, capital or profit; but the payment must not exceed a certain 
limit, the quantum of the limit, in the case of shares, being 5 per cent. of 
the price at which the shares were issued and, in the case of debentures, being 
24 per cent. of the price at which the debentures were issued. 


The intention of the Legislature has to be gathered from the words which 
the Legislature uses. The intention of the British Parliament in passing the 
Act of 1900 was to forbid, beyond a certain limit, the application by the com- 
pany of its capital money either directly or indirectly in payment of any com- 
mission, discount or allowance. On the other hand, the intention of the Indian 
Legislature in enacting the Act of 1956 was to prevent the waste, not only of 
the company’s capital, but also of the company’s profit, in paying commission. 
The mischief intended to be checked by the Indian Act of 1956 being different 
from the one intended to be controlled by the English Acts, neither the legisla- 
tive history of England nor the English decisions in Ooregum Gold Mining Co. 
of India v. Roper and Auder v. Dexter would assist the plaintiff in this case. 


It is important to remember that, whereas in England sub-s. (1) of s. 8 of 
the Act of 1900, sub-s. (2) of s. 48 of the Act of 1929 and sub-s. (1) of s. 58 
of the Act of 1948 dealt with payment of commission on shares only, s. 76, 
sub-s. (1), of the Indian Act of 1956 deals with payment of commission, not 
only on shares, but both on shares and debentures, and this fact is fatal to the 
construction that s. 76, sub-s. (£), is only an enabling section, since it is beyond 
controversy that at no time m the past was there any disability or restriction 
on the companies’ power to pay commission on debentures. It is not disputed 
that even before the enactment of s. 76 debentures could be issued at discount 
and commission could be paid on debentures out of profit. Thus, so far as 
commission on debentures was concerned, there was no occasion, no need, to 
enable the companies in that behalf and this must effectively negative the con- 
tention that s. 76, sub-s. (1), is merely an enabling provision. . 
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In our view, s. 76, sub-s. (1) is both an enabling and a restrictive provision. 
It enables the companies to pay commission on shares and debentures, but 
restricts and regulates the quantum of the commission. The words ‘'5 per 
cent. of the price at which the shares are issued’’ and the words ‘‘2% per cent. 
of the price at which the debentures are issued’’ which occur in sub-s. (1) are 
indicative of the quantum of the commission to be paid. They are not indica- 
tive, In our view, of the source from which the payment of the commission 
may proceed. In our opinion, therefore, upon a natural construction of the 
language of sub-cl. (f3) of cl. (b) of sub-s. (2) of s. 76, it must be held that 
the payment of commission on shares and debentures might proceed from any 
source, capital monies or profit. but it is to be restricted upto a certain per- 
centage, the percentage being different in the case of shares and debentures. 

It is a settled rule of construction that the intention of the Legislature must 
be gathered from the words used by the Legislature, for the words declare best 
the intention. The Legislature might have mtended to do a m thing, 
but if the words employed do not express that intention, it is not for the Courts 
to assume the role of legislators and give effect to the unexpressed intention. 
No confusion must be made, as Lord Halsbury said, between what the drafts- 
man might have intended to do and the effect of the language which in fact 
was employed by him. If the words, which are a medium of expressing inten- 
tion, fall short of declaring the mtention, it is for the Legislature to amend the 
language of the section. So far as the Courts are concerned, where the words 
are clear and precise, they must be given their natural meaning. Now, upon 
the language of sub-s. (1) of s. 76 which is very clear, there is no doubt, in our 
view, that sub-s. (1) is both an enabling and a restrictive provision. When the 
Legislature says thet a company may pay a commission as provided in the 
section, it intends by necessary implication that a commission may not be paid 
otherwise or m any other manner. When the Legislature says that in the case 
of shares and debentures a certain percentage, the percentage being different 
in the case of shares and debentures, may be paid as commission, it necessarily 
intends that nothing more shall be paid by way of commission from any sourte 
whatsoever. Sub-clause (#4) of cL (b) of subs. (1) of s. 76 provides that a 
commission may be paid upto a certain quantum irrespective of the source of 
payment. It is implicit in that provision that the Legislature intended that a 
commission exceeding that quantum shall not be paid from any source what- 
soever. The words of sub-s. (1) are wide and they must be given their natn- 
ral and ordinary meaning. The words are ‘‘A company may pay a commission’? 
The sub-section does not say that ‘‘A company may pay & commission out of 
capital”. If the Legislature had intended to limit the scope of sub-s. (1) to the 
payment of commission ont of capital only, words clear and unambiguous to 
that effect would have been used. But the words used are wide and not restricted 
to payment of commission out of capital only. As Maxwell has said, a statute is 
the will of the Legislature, and the fondamental rule of interpretation to which 
all others are subordinate is that a statuté is to be expounded according to the 
intent of them that made it. Lf the words of the statute are in themselves pre- 
cise and unambiguous, no more is necessary than to expound those words in their 
natural and ordinary sense. Lord Halsbury has said im paragraph 637, Vol. 
SX XI, of his celebrated work that it is the duty of the Judges to give fair and 
full effect to statutes without regard to the particular consequence in a special 
case. It is not the duty of the Judges to speculate on the reasons which might 
have led the Legislature to adopt a particular form of enactment, nor indulge 
in conjecture either that the Legislature might have entertained a purpose which, 
however natural, was not embodied in the words used or as to what the Legisla- 
ture would have done if a particular case had been presented to its notice, for 
it might be presumed that the framers of a statute contemplated matters of 
ordinary occurrence. Again, in paragraph 623, Lord “Halsbury has said that 
if the words of an enactment are clear, all considerations of the policy of the 
Legislature in passing it are irrelevant. But if the language is ambiguous, the 
policy which dictated the statute might be taken into account, 
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In New Piecegoods Bazar Co. Lid. v. Commissioner of Income-taz, Bombay’, 
it wag observed that it was elementary that the primary duty of a Court was 
to give effect to the intention of the Legislature as expressed in the words used 
by it and no outside consideration could be called in aid to find that intention. 
At this juncture, I might refer to the heading to s. 76 of the Indian Companies 
Act and the heading reads: ‘‘Power to pay certain commissions and prohibi- 
tion of payment of all other commissions, discounts ete.” The learned counsel 
for defendant No. 1 company relies on this head note m support of his sub- 
mission that sub-s. (1) of e. 76 is both an enabling and a restrictive provision, 
restricting the companies from paying commission beyond a.certain limit, ir- 
respective of the sourte from which the payment might proceed. Now, as to the 
use which could be made of a head note or a marginal note in construing a section, 
the position is well-settled. In The Bengal Immumty Company Inmited 
v. The State of Bihar? the learned Chief Justice referred to the marginal note 
to art. 286 and relied upon it. Also, in Ramaben Thanawala v. Jyoti Lid.%, 
the learned Chief Justice, delivering the judgment of the Bench, said that al- 
though the heading of a section or a marginal note could not control the clear 
language of the section, a due consideration must be given to the heading and 
the marginal note for the purpose of arriving at a conclusion as to what ac- 
cording to the Legislature was the purpose of enacting the section. In that 
case it was held that the marginal note correctly indicated what the Legislature 
had armed at in enacting the section which came up for construction before 
the Court. For all these reasons we are of the view that the words ‘‘a company 
may pay’’ in sub-s. (1) of s. 76 are both enabling and restrictive words. 

There is another reason also why we feel we must reject Mr. Munshi’s con- 
tention that the restriction upon payment of a commission imposed by sub-s. 
(1) of s. 76 extends only to the application of the capital of a company and 
not to ee t of the company. As I have said m the earlier part of this 
judgment, the restriction envisaged by sub-s. (1) applies to the payment of a 
commission, not. only on shares, but on the debentures as well. In other words, 
sifb-s. (2) places debentures on the same footing as shares so far as the payment 
of a commission is concerned. This must serve, in our opinion, as a serious 
obstacle to the contention that sub-s. (1) is only an enabling provision permit- 
ting the companies to pay commission out of capital. So far as the Companies 
Act is concerned, debentures are not a capital of a company. As Palmer has 
said in his Company Precedents, the word ‘debenture’ is employed to describe 
an instrument under seal evidencing a debt. The essence of a debenture is 
originally an admission of indebtedness and that is its essential characteristic, 
thé central idea. In Trustees Corporation Iamited v. Commissioner of Income- 
Tas,’ Bombay,* it was observed by the Privy Council that it was well-settled 
thdt a company was in no sense a debtor to capital. By issuing a share credited 
with a definite sum as’ paid thereon, the company did not become a debtor to 
its shareholder for any sum at all. The amount so credited upon the share 
might, as between ‘one shareholder and another, while the company was a 
going concern, determine the proportion of profit receivable by him as dividend, 
and, in a winding-up, his proportion of surplus assets; but it had no influence 
to extend or increase the aggregate amount available for division in due course 
of administration amongst the whole body of shareholders. Then again, in 
Emperor v. Lazman Bharman,® Mr. Justice Lokur observed that the main 
features which tended to show that the Patron Bonds were debentures were the 
acknowledgment of debt, the promise to return it, the fact that they formed a 
series bearing consecutive numbers and the fact that all the holders got an equal 
chante to partake in the annual distribution of prizes out of the net interest 
realised by the company. It is clear that a debenture being an instrument 
evidencing. a debt, discount on it is not a payment out of capital. It would be 
wrong, in our view, to construe sub-s. (1) of s. 76 as saying that, so far as the 
- 1 [1950] 8. C.R. 558, 58l, s.o. 52 Bom. 3 (1956) 59 Bom. L.R. 67. 
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commission on shares is concerned, it must be limited to a certain percentage 
af the capital and so far as the commission on debentures is concerned, it may 
be paid both from capital and revenue. It may be noted that prior to the Act 
of 1956, there was no restriction on commission payable on debentures. After 
the coming into force of the 1956 Act, a restriction has been imposed upon it; 
and this has been done by sube. (1) of s. 76. Debentures not being capital, 
commission thereon could only be paid from the liqnid assets of the company 
which are not capital Such being the position, it could not be contended with 
any validity that the considerations which obtained when s. 8 of the English 
Act of 1900 came up for construction before the House of Lords would govern 
the construction of sub-s. (1) of s. 76 of the Companies Act, 1956, as well. It 
would bear repetition that as sub-s. (1) of s. 76 deals with commission, both 
on shares and debentures, legislative history on the subject of the Company 
Law in England would not help in the construction of s. 76. 


The learned counsel for the plamtiff has next contended that the term ‘com- 
mission’ in sub-s.°(1) of s. 76 has been used in its specific legal sense and, there- 
fore, it is a term of art. It is argued that the words ‘‘pay a commission” in 
sub-a. (1) mean ‘‘pay a certam sum of money from the nominal price of the 
shares’’. Mr. Munshi has made this submission in this way. It is contended that 
the provisions of s. 76 and the legislation in England on the subject of payment 
of commission are in pars materia. It is then said that when s. 8 of the English 
Act of 1900 came up for construction before the Court of Appeal in England 
in Hilder v. Dexter, it was held that sub-s. (1) of that section permitted a limit- 
ed application of.the company’s capital in payment of a commission. From 
this. it is argued by Mr. Munshi that sub-s. (1) of s. 76 of the Companies Act, 
1956, should be so construed as to restrict payment of commission from the 
capital of the company only. We are unable to agree. In the first placc, the 
Indian statute (the Act of 1956) and the English statute, on the law of pay- 
ment of a commission, are not in pari materta for the reason, amongst others, 
that in the Indian Act, by sub-s. (1) of s. 76, shares and debentures are put oy 
the same footing for the purpose of payment of commission, which is not the 
case under the English law. Secondly, Huder v. Dexter did not lay down that 
sub-s. (1) of s. 8 of the English Act of 1900 did not permit application of the 
company’s profit in payment of commission. We are unable to find any obser- 
vations in their Lordships’ judgment in that case which would justify an argu- 
ment that subs. (1) of s. 8 of the English Act of 1900 was construed as 
restricting payment of commission from capital only. Thirdly, the only ques- 
tion which was argued at the Bar in Hulder v. Dexter was whether a particular 
mode of raising the sum required for working capital was prohibited by s. 8, 
sub-+. (2), of the Act of 1900 and was accordingly beyond the power of the 
company. The point whether sub-s. (1) of s. 8 restricted payment of 
commission out of a particular source only did not arise for decision in 
that case. It is true that evan an obster in a judgment of the House 
of Lords is entitled to great respect and weight. But, even so, as I 
have just said, there is nothing in their Lordships’ judgment to sup- 
port a contention that the restriction imposed by subs. (1) of a 8 of 
the Act of 1900 did not apply to the profit of a company. Fourthly, and 
this is important, the words which came up for construction before the House 
of Lords in Hilder v. Dexter were different from the words which require to 
be construed in sub-s. (1) of a 76 in this case. The words in sub-cl. (s) of 
cL (b) of subs. (2) of s. 76, namely the words ‘‘does not exceed...five per 
cent. of the price at which the shares are issued’’ and ‘‘does not exceed.. 
two and a half per cent. of the price at which the debentures are issued’’ are, 
as I have stated above, clearly indicative of quantum. They are not indicative 
of the source from where the payment of a commission might proceed. The 
words of subs. (1) of s. 8 of 1900, which came up for construction before the 
House of Lords, were: 


“to pay commission to any person in consideration of his subscribing or agreeing to 


276 THE BOMBAY LAW REPORTER. [VOL Lx. 


subscribe, whether absolutely or conditionally, for any shares in the company, or pro- 
curing or agreeing to procure subscriptions, whether absolute or conditional, for any 
shares in the Company, if the payment of the commission and the amount or rate per 
cent. of the commission paid or agreed to be paid are respectively ‘authorized by the 
Articles of Association and disclosed in the prospectus, and the commission paid or agreed 
to be paid does not exceed the amount or rate so authorized.” 


The language of subs. (1) of s. 8 of the Act of 1900, m this particular con- 
a being fundamentally different from that of sub-cl (4$) of cL (b) of sub- 
s. (1) of s. 76, the decision in Hilder v. Dexter would, with respect, not help the 
plaintiff. 

Fifthly, the intention of the British Legislature in enacting the Act of 1900 
and the intention of the Indian Legislature in passing the Act of 1956 bemg 
different, the help of the legislative history of England and Htlder v. Dexter 
cannot be successfully invoked for construing the Indian statute. Before the 
Act of 1900 was enacted in England, it was unlawful for the companies in that 
country to pay a commission out of capital. The Act of 1900 (8.8) legalised 
such payment, but subject to a limitation. It is, therefore, clear that the 
intention of the English Act of 1900 was to prevent the waste of a company’s 
capital in paying a commission. On the other hand, if we examine the pro- 
visions of the Indian Act of 1956, it would appear that the intention of the 
Indian Legislature in enacting this legislation was to prevent the waste, 
not only of the company’s capital, but also of the company’s profit in 
paying commissions. Section 309 of the Act deals with the remuneration 
of Directors and by cl. (b) of subs. (4) of this section the maximum limit of 
a commission payable to a Director out of the net profit of the company has 
been fixed at 3 per cent. of the profit. Then, again, under s. 348 of the Act, 
it is provided that the remuneration of a managing agent is not to exceed 10 
per cent. of the net profit ordinarily. It is clear from the abovementioned pro- 
visions of the Companies Act, 1956, that the intention of the i 
if enacting this’ statute was to eliminate, as far as possible, the abuses which 
were noticed in the administration of the companies. In Ramaben Thanawala 
v. Jyoti Ltd., a Division Bench of this Court consisting of the learned Chief 
Justice and Mr. Justice Desai pointed out that the Act of 1956 was enacted to 
help the development of companies in this country and put down abuses which 
were noticed in the working of the companies. Thus the mischiefs which were 
sought to be avoided by the Legislatures in England and India being not quite 
the same, we must, upon a question of construing the Indian Act, look to the 
language of the said Act and to the intention of the legislators who paseed that 

ct. i 


The word ‘commission’ occurs in several sections of the Companies Act, 1956. 
While on this point, we may usefully turn to cl. (a), sub-cl (s+), and cl. (b) of 
item 5, Schedule IJ, Part I. Clause (a), sub-cl. (4+) says: 

“any preliminary expenses payable by the compeny, and any commission so payable 
to any person in consideration of his agreeing to subscribe for, or of his procuring or 
agreeing to procure subscriptions for, any shares in the company,” 
and cL (b) provides: l 

“the amounts to be provided in respect of the mattera aforesaid otherwise than out 
of the proceeds of the issue and the sources out of which those amounts are to be 
provided.” 

Thus, cl. (b) suggests that the payment of commission under the Companies 
Act, 1956, is not restricted to capital only. It may be paid out of profit as 
well. Section 78, sub-s. (2), cL (c), says that the share premium account may, 
notwithstanding anything in sub-s. (1), be applied by the company in writing 
off the expenses of, or the commission paid or discount allowed on, any issue of 
shares or debentures of the company. The words ‘commission’ and ‘discount’ 
are used in this clause in reference to shares and debentures. Debentures not 
being capital of a company, this would show that the payment of commission 
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under the Indian Act of 1956 is not restricted to capital only, but may be 
made from profit as well. Section 309, sub-s. (8), says: 


“No director of a company who is in receipt of any commission from the company 
and who is elther in the whole-time employment of the company or a managing director 
shall be entitled to recelve any commission or other remuneration from any subsidiary 
of such company.” 


The commission which is spoken of in sub-s. (6) of s. 309 cannot be an amount 
of money payable from the capital of a company. It is scarcely necessary for 
us to examine further sections of the Act. From what has been stated above 
it is evident that the word ‘commission’, as used in the Act, refers to a payment 
of money, not only out of the capital of a company, but from its profit as well. 
Mr. Munshi’s contention that the word ‘commission’ as used in the Act of 1956 
has a specialised legal meaning and that it means an amount of money payable 
only from the capital is principally based upon the observations of Lord Davey 
in the case of H v. Dexter, the observations being: 

“| ..This sub-section, therefore, permits a limited application of the company’s capital 

in payment of a commission. (Lord Davey was referring to sub-s. (1) of s. 8 of the 
English Act of 1900).” (p. 479). 
I have stated above that these observations of Lord Davey lend no authority 
for contending that the profit of a company may not be applied in paying a 
commission. In our view, the word ‘commission’ in the Act of 1956 is not a 
word of art and there is no reason why we should not construe it in the ordinary 
way. 

It wag next contended for the plaintiff that the agreements dated December 
18, 1989, and April 22, 1941, were executed agreements. Shares to which refe- 
rence was made in these agreements were already allotted to the plaintiff and 
other promoters. Payments in respect of the shares were also already made. In 
these circumstances it was contended for the plaintiff that the abovesaid agree- 
ments would not fall within the purview of s. 76 of the Act. It was contended 
that the provisions of s, 76 were prospective provisions and that the sectfon 
provided that a company might pay a commission to any person in consideration 
of the said person subscribing, or agreeing to subseribe, for shares or debentures 
or procuring or agreeing to procure subscriptions for shares or debentures. 
Mr. Munshi’s argument was that if a commission had to be paid to any person as 
consideration for his having already subscribed or agreed to subscribe, or having 
already procured or agreed to procure subscriptions, for shares or ‘debentures 
before the coming into force of the Act, the provisions of s. 76 would not be 
attracted.’ Here the plaintiff and other promoters had already, before April 1, 
1956, agreed to subscribe for shares and, therefore, said Mr. Munshi, the pro- 
visions of s. 76 would not apply to this case, and since s. 76 would not apply, 
the provisions of s. 9 also would not be attracted. We have examined this con- 
tention carefully, but we regret we are unable to accept it. The agreements 
dated December 18, 1989, and April 22, 1941, represented a contract between 
the parties. In pursnance of that contract, the company agreed to pay a certain 
commission to the promoters; and the consideration for this was the agreement 
on the part of the promoters to subscribe for shares. That being so, we cannot 
accept the contention that the provisions of subs. (1) of s. 76 would not be 
attracted in this case. Whatever commission the plaintiff is asking the com- 
pany to pay to him under these agreements, he is claiming by way of a consal- 
deration for the agreement between himself and the company, the agreement 
being one of subscription for shares. The learned counsel for defendant No. 1 
company has contended before us, and rightly, that after the coming into force 
of the Act of 1956, no he payment by way of commission could be legally 
made under sub-s. (1) of s. 76 as would contravene the provisions of sub-cl. (+) 
of cl. (b) of subs. (1). The claim which the plaintiff has made is in contra- 
vention of sub-cl. (#) of cl. (b) and cannot be sustained. We are of the view 
that a. 76 applies to these agreements and accordingly the provisions of s. 9 
would also be attracted. Section 9 lays down that, save as otherwise expressly 
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provided in the Act, the provisions of the Act shall have effect, nohan 
anything to the contrary contained in the memorandum or articles of a com- 
pany, or in any agreement executed by it, or in any resolution passed by the 
company in general meeting or by its Board of Directors, whether the same be 
registered, executed or passed, as the case may be, before or after the commence- 
ment of this Act. Mr. Tarkunde’s submission is ‘that since both the agreements 
referred to above had already been executed before the coming into force of 
the Act, it would not be proper to interfere with the terms of the agreement. 
But, as s. 9 says, the provisions of the Act (Le. s. 76 in the context of this case) 
shali have effect, notwithstanding the fact that the agreements were executed 
- before the coming into force of this Act. Therefore, m view of s. 9 read with 
s. 76 of the Act, we must accept the contention of defendant No. 1 company 
that the plaintiff would not be entitled to receive any commission from the 
company in contravention of sub-cl. (#) of al (b) of subs. (1) of a. 76. 

Mr. Munshi has next contended that since the enactment of the Capital Issues 
(Continuance of Control) Act, XXIX of 1947, debenture would also be capital 
of the one Mr. Munshi has referred us to s. 2 of the Capital Issues (Con- 
tinuance of Control) Act. Section 2 says: 

“In this Act, (a) Sasue of capital’ means the ismuing of any securities whether for 

cash or otherwise; (b) ‘securities’ means any of the following instruments issued, or to 
be issued, by or for the benefit of a company, whether incorporated in the States or not, 
namely (4) shares, stocks and bonds; (#) debentures.” 
Relying upon s. 2 Mr. Munshi contends that the scope of the word ‘capital’ 
has been enlarged so as to include securities and as securities mean debentures, 
the debentures would be capital of the company. It is to be remembered, how- 
ever, that the important words in s. 2 of the Capital Issnes (Continuance of 
Control) Act are an this Act.” Therefore, the definitions of ‘securities’ and 
of the expression ‘issue of capital’ as contained in the Capital Issuea (Con- 
tinnance of Control) Act would not govern the meaning of the term ‘debenture’ 
ag it occurs in the Companies Act, 1956. So far as the Companies Act, 1956, 
is concerned, I have already stated, for the reasons given in the previous part 
of this Judgment, that debenture is an instrument under seal evidencing a debt. 
It is not capi 

In the result, the appeal fails and is dismissed with costs as against respon- 
dent No. 1. We make no order as to cross-objections. 

Appeal dismissed. 

Solicitors for the appellant: Matubhas Jamiatram & Madan. 

Solicitors for the respondents: Pandia & Co.: Matubdhat Jamistram 
& Madan. 
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ORIGINAL CIVIL. 


Before the Hon’ble Mr. N. H. C. Coyajee, Acting Chief Justice. 
HOMI D. MISTRY v. SHREE NAFISUL HUSSAN.* 


Constitution of India, Arts. 194, 212, 22, 19(1)(a}—Contempt of Courts Act (XXXI of 1952), 


Sec. 5—Bombay Police Act (Bom. XXII of 1951), Sec. 161—Judicial Officers Pro- 
tection Act (XVII of 1850), Sec. 1—Whether House of Legislature of a State has 
power to punish for contempt of House—Ezrercise of such power—Warrant issued 
by House for bringing person to Bar of House to answer charge of contempt whether 
can run and be effective beyond territory of State Legislature issuing such warrant 
—Primleges and powers conferred under art. 194(3) whether cut down by articles 
in Constitution dealing with fundamental rights—Applicability of Judicial Officers 
Protection Act, 1850, to House of Legislature of a State acting in contempt proceed- 
ings. 

Under art. 194(3) of the Constitution of India the power to punish for contempt 
js expressly conferred on a House of the Legislature of a State and the exercise of 
that power is identical with that of the House of Commons of the Parliament of the 
United Kingdom. 

Sukhdev Singh Sodhi v. The Chief Justice and Judges of the Pepsu High Court’, 
In re Horniman’, Surendranath Banerjea v. Chief Justice and Judges of the 
High Court of Benga, The Queen v. Richards; Ex parte Fitepatrick and Browne’, 
Bradlaugh v. Gossett", Case of the Sheriff of Middlesex’, The Speaker of the Legis- 
lative Assembly of Victoria v. Glass’, Fielding v. Thomas’, Gossett v. Howard’, KH- 
bourn v. Thompson™ and Marshall v. Gordan”, referred to. 

A warrant issued for the arrest of a person, pursuant to a resolution of a House 
of Legislature of a State, for the purpose of bringing that person to the Bar of the 
House, to answer a charge of contempt, can run and be effective beyond the terri- 
tory of the State, the Legislature whereof has issued the warrant. 

Execution of the order of the Howse is incidental to the power of exercising prt- 
vilege, and in the absence of any provision ag regards territorial limitation either 
express or implied, It would be tantamount to affecting the content of the privilege 
itself if the Legislature is denied execution thereof outside the range of the bounda- 
ries of the State. 

In re Horniman”, Anand Bthart Mishra v. Ram Sahay", Sradhakar Supaker v. 
Speaker, Orissa Legislative Assembly“, Wallace Bros. & Co. Ltd. v. Comr. of LT” 


‘ Wadia v. Commissioner of I.T., Bombay“, Emperor v. Vinayak Damodar Savarkar™, 


Queen v. Nelson and Brand”, Ex parte Scott” and Muhammad Yusuf-ud-din v. The 
Queen-Empress™, referred to. 

The privileges and powers conferred under art. 194(3) of the Constitution of India 
are not cut down by either art. 22 or art. 19(1)(a) of the Constitution. 

The construction of articles set out in the Constitution with reference to funda- 
mental rights must be made to reconcile with art. 14, namely, leaving the privileges 
of the House inviolate and not make the privileges nugatory. 

The Queen v. Richards; Ex parte Fitzpatrick and Browne”, The State of West Ben- 
gal v. Subodh Gopal Bose™ and Ananthakrishnan v. State of Madras", referred to. 


*Deoided, Novernber 16, 1956. O.OJ. Suit 18 [1952] M. B. 145. 


No. 208 of 19353. 14 [1852] Ont. 200. 
l 11954) 8. 0. R. 454. 15 ted 50 Bom. L. R. 482, F.o. 
2 (1048) 46 Bom. L. R. 04 16 (1948) 51 Bom. L. R. 287, r.o. 
3 (1888) L. R. 10 I. A. 171. 17 (1910) I. L. R. 35 Bom. 225, s.o. 
4 (19085) 92 Commonwealth L. R. 157, 18 Bom. L. R. 298. 
8 (1884) 12 Q. B. D. 271. 18 Charge to the Grand Jury, 2nd Edition, 
6 E 118 E. R. 419. P. 118. 
7 (1871) 3 P. O. 560, 572, 578. 19 (1829) 9 B. & O. 448. 
8 Pais o. 600. 20 (1807) L. R, 24 L A. 187. 
9 (l 116 E. R. 158. 21 TA 92 Commonwealth L. R. 157. 
10 (1881) 108 U. 8. 164, 26 Law. ed. 877. 22 (1954) 8. O. R. 587. 
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12 


1917) 243 U. 8. 521, 61 Law. ed. 881. 28 [1952]1M. L. J. 208, 222. 
1948) 48 Bom. L. R. 94. ` 
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The Judicial Officers Protection Act, 1850, does not apply to the House of the 
Legislature of a State when it acts in a contempt proceeding. 

Calder v. Halket', Pharmaceutical Society v. London and Provincial Supply Assoc.* 
and Province of Bombay v. Khusaldas Advani, referred to. 


Tum facts appear in the Judgment. 


N. A. Palkhiwala, with B. A: Palkhsvala, for the plaintiff. 

Pandit Mishra, Advocate General of Uttar Pradesh, with Srivastava and 
H. M. Seervas, for defendants Nos. 1 and 2. 

M. P. Amin, Advocate General of Bombay, with H. M. Seervi and È. J. 
Joshi, for defendants Nos. 3 and 4. 


Coyvasze Actg. C.J. The plaintiff has filed this suit claiming damages from 
the defendants for wrongful arrest and detention. The plaintiff saya that 
at the relevant time when his arrest and detention took place he was the Deputy 
Editor of an English Weekly published in Bombay called “‘Bilitz’’. Defen- 
dant No. 1 was at the relevant time the Speaker of the Uttar Pradesh Legisla- 
tive Assembly. Defendant No. 2 is the State of Uttar Pradesh. Defendant 
No. 3 is impleaded because he ‘was at the relevant time Commissioner of Police 
for the Greater Bombay area, who it is alleged was allowed by defendant 
No. 4, the State of Bombay, to aid in the arrest and detention of the plaintiff. 
According to the plaintiff on March 10, he heard through certain newspapers in 
Bombay that a senior Inspector of Uttar Pradesh C.I-D. had left for Bombay 
with a warrant issued by defendant No. 1 as Speaker of the Uttar Pradesh Legis- 
lative Assembly for the arrest of the plaintiff which warrant was duly issued 
pursuant to a resolution of the Uttar Pradesh Legislative Assembly to enforce the 
presence of the plaintiff before the Uttar Pradesh Legislative Assembly to answer 
a charge of contempt of defendant No. 1, the Speaker of the House, arising out of 
a certain publication of a certain newspaper item published in ‘‘Blitz’’ on Sep- 
tember 29, 1951, at a time when the plaintiff was acting as Editor of ‘‘Blitz’’. It 
is hlleged that on reading the said report of the arrival of the C.I.D. Officer from 
Uttar Pradesh the plaintiff’s solicitors addreased a letter to the Commissioner of 
Police pointing out that it was not open to him to execute or permit execution of 
the said warrant of arrest Inasmuch as it was contended that the Uttar Pradesh 
Legislative Assembly had no authority or jurisdiction to issue any warrant for 
execution outside the territorial jurisdiction of the State of Uttar Pradesh. The 
said solicitors also forwarded a duplicate of the said letter to the Chief Secretary 
of defendant No. 4, the State of Bombay, requesting him to see that the war- 
rant is not executed against the plaintiff within the territory of defendant 
No. 4, namely the State of Bombay. 


It is alleged that an Officer of the Bombay Police, acting under the directions 
of defendant No. 3, executed the said warrant by arresting the plaintiff at 
5 am. on March 11, 1952. The plaintiff was removed to Lucknow via Delhi 
at 8-30 a.m. in the custody of one S. A. Hua, a Police Officer of the State of 
Uttar Pradesh. He was taken to Lucknow via Delhi reaching Delhi at 
12-80 p.m. on March 12 and was taken from Delhi to Lucknow and at Lucknow 
he was detained in a room in the Carlton Hotel, Lucknow. It is said and 
alleged that from 5 am. on March 11, 1952, when the plaintiff was arrested 
till his release on March 18, 1952, in pursuance of a certain Order passed 
by the Supreme Court of India the plaintiff was illegally detained and falsely 
imprisoned by defendant No. 1 and defendant No. 2 State, that that detention 
was carried out without the plaintiff having been produced before a Magistrate. 

The plaintiff was released because on March 17, 1952, one G. K. Reddy of 
Delhi filed a petition befpre the Supreme Court of India under art. 32 of the 
Constitution of India for the release of the plaintiff and on that petition, which 
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will have to be referred to in detail, the plaintiff was ordered to be released, 
the petition having been heard on March 18. It is said in the plaint that after 
hearing counsel for both parties the Judges of the Supreme Court held that the 
plaintiff was illegally detained and ordered his release forthwith and the plain- 
tiff was set free at 6-30 p.m. in the evening of March 18, 1952. It is said that 
simultaneously with the release of the plaintiff on March 18 a further notice 
was served on him by the Speaker calling upon the plaintiff to present himself 
before the Bar of the said Assembly at 11 am. on March 19. 

The plaintiff contends that the protection of his personal liberty had been 
guaranteed by arts. 21 and 22 of the Constitution and the entire procedure 
adopted by the House of Uttar Pradesh against the plaintiff was contrary to 
and in violation of his fundamental rights guaranteed by the Constitution of 
India. It is contended in the plaint that defendant No. 1 had no authority to 
issue a warrant for the arrest and production of any person outside the terri- 
torial limits of the State of Uttar Pradesh and that such action was in con- 
travention of art. 22(2) of the Constitution of India and, therefore, without 
jurisdiction and without any legal authority. It is further contended that 
defendant No. 2 acted illegally, mala fide and without jurisdiction, that the 
plaintiff states that defendant No. 3 acted illegally, mala fide and without 
jurisdiction in directing his subordinates to execute the aaid warrant, that al- 
though the warrant was to produce the plaintiff before the House on March 19, 
defendant No. 3 acted hastily in executing the said warrant on March 11 and 
removing the plaintiff or allowing him to be removed from Bombay, and there- 
fore, defendant No. 3 and defendant No. 4 State had acted illegally, mala fide 
and without jurisdiction in procuring the wrongful arrest of the plaintiff. 

Defendant No. 1 states that no suit lies against him in his personal capacity 
or in his capacity as the Speaker and that no cause of action whatever has 
been made out against this defendant. This defendant submits that all acts 
done by him were done under authority of a resolution passed by the Legis- 
lative Assembly of Uttar Pradesh specifically asking him under a resolution 
to issue a warrant for the arrest of the plaintiff for securing his presence be- 
fore the Bar of the House and that the suit amounts to challenging the validity 
of the proceedings in the House itself and the legitimate action taken by the 
House, and further states that there is a bar under the Constitution under 
art. 212. The insertion in the newspaper complained of by the House is a 
contempt as set out in para. 3, and that this was referred by him as Speaker by 
his Order dated October 8, 1951, to the Committee of Privileges under r. 67 
of the Rules of Procedure of the Uttar Pradesh Legislative Assembly. The 
Report was presented to the House on March 9, 1952, on which day the House 
adopted the resolution set out in para. 3 and in pursuance of that resolution 
calling upon him as Speaker of the House to issue a warrant of arrest to the 
plaintiff, he as the Speaker signed the warrant of arrest and forwarded the 
rame on the same day by a letter to the Chief Secretary of the Government 
of Bombay with a request to execute it against the plaintiff so as to make the 
plaintiff attend at Lucknow to be produced before the House. In para. 3 it is 
further stated that according to this defendant’s submission under the provi- 
sions of the Constitution of India the House has the same powers and privi- 
leges as the House of Commons in the United Kingdom ineluding the power 
to issue a warrant of arrest against any person, who commits or is to be tried 
for the contempt of the House, throughout the territories of India. It is fur- 
ther alleged that by a notice of March 18, 1952, the plaintiff was called upon 
to present himself before the Bar of the Assembly at 11 a.m. on March 19, 
but the plaintiff intentionally and deliberately failed to comply with the requi- 
sition. 

The written statement of defendant No. 2 states” that there is no cause 
of action against defendant No. 2, the State of Uttar Pradesh. Defendant 
No. 2 denies that it acted illegally in any way at all in authorising its officers 
to execute the warrant issued by the Speaker and that defendant No. 2 acted 
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bona fide and was merely instrumental in giving effect to the warrant issued 
under the Resolution of the Uttar Pradesh Legislative Assembly. In para. 7 
it is submitted that the order made by the Supreme Court releasing the plam- 
tiff was a ruling that was entirely given on a technical ground, viz.-that the 
plaintiff should have been produced before a Magistrate within 24 hours after 
his arrest, and the grounds on which he was released as set out in the plaint 
are not correct and accurate. Defendant No. 2 denies having acted illegally 
and mala fide and without jurisdiction in executing through its officers and 
authorising and directing its officers to execute the warrant issued by defan- 
dant No. 1. 

Defendant No. 8 submits that what was done ie him was done in good faith 
and in pursuance of his duty imposed upon him by his superiors and that he 
was bound in duty to carry out directions of his superiors and to assist in exe- 
cuting the warrant for the arrest of the plaintiff which warrant was duly 
igsued by the Speaker of the Uttar Pradesh Legislative Assembly. He says 
that the removal of the plaintiff from Bombay was perfectly legal and in ac- 
cordance with and in pursuance of the directions received by this defendant 
from higher authorities. 

Defendant No. 4 denies that it acted illegally, mala fide and without jurisdic- 
tion in allowing defendant No. 3, the Commissioner of Police, to execute the war- 
rant legally and properly issued by the Speaker of the Uttar Pradesh Legis- 
lative ly. It denies all mala fides on ita part, and all defendants deny 
any liability m this connection. 

It may be pointed out that no evidence was led but liberty is reserved, after 
I have decided the several questions posed which are all questions of law, to 
ask for the recording of evidence on the question of damages alone, if that 
question arises on the answers to the issues. A statement of admitted facta 
was submitted to me and has been made part of the record. The arguments 
advanced on behalf of the plaintiff are all on questions of law and all of them 
are technical questions and it was agreed between the parties that issues of 
law ‘not set out in the pleadings are as set out now in the issues. I made a 
note to the effect that as regards the Uttar Pradesh Legislative Assembly 
Mr. Palkhivala stated that he does not allege any dishonesty of purpose, but 
reserved liberty to argue lack of due care and caution, and in those circum- 
stances the Advocate General of Uttar Pradesh did not propose to lead any 
evidence on the question of bona fides. Mr, Palkhivala also stated that he 
admitted all responsibility for the article complained of and‘ did not for a 
moment put forward any justification in connection with the article complained 
of. Numerous issues on questions of law were argued under two principal 
heads, whether this suit is maintainable against any of the defendants on geve- 
ral grounds advanced as indicated in the issues, and secondly whether the war- . 
rant and detention was valid in law. It was admitted that this was ‘an action 
in tort against all the defendants, and if there was no cause of action, there 
could be no remedy against any of the defendanta. 

To my mind, therefore, the question and the principal, question to be decided 
is what is the extent and content of the privilege conferred on a Legislature 
by art. 194(3), which runs as follows :— 


“In other respects, the powers, privileges, and immunities of a House of the Legisla- 
ture of a State, and of the members and the committees of a House of such Legislature, 
shall be such as may from time to time’ be defined by the Legislature by law, and, until 
go defined, shall be those af the House of Commons of the Parliament of the United 
Kingdom, and of its members and committees, at the commencement of this Constitution.” 
This article falls undér the Heading ‘‘Powers, Privileges and Immunities of 
State Legislatures and their Members’’. If an admitted privilege is proved 
for the purpose of investigating and punishing an act of contempt of the House, 
then the next and the most ‘important question that. is posed and which is 
of vital importance in this suit is whether in pursuance 'of a resolution ‘of’ the 
House a warrant, ee for the purpose of brihging a person to the Bar of 


1956.] HOMI MISTRY 9. NAWISUL HOSSAN (0.0.5.}Ooyajee Acty. C.J. 283 


the House is a warrant that can be executed beyond the territory of the State, 
Legislature whereof issued the warrant. These two questions are questions that 
are to be answered first in-connection with the maintainability of the suit. 

It was contended on behalf of the plaintiff by Mr. Palkhivala that the cause 
of action started with the issue of the warrant by the Speaker of the Legisla- 
tive Assembly of Uttar Pradesh. It must be borne in mind in discussing this 
matter that the Legislatures of a State are the two Assemblies or the Upper 
and Lower Houses together with the Governor of the Province. The action 
taken here is an action taken by the House alone and the privilege exercised 
is the privilege exercisable by the House of the Legislature of a State as pro- 
vided under art. 194(3). It was contended on behalf of the plaintiff that the 
plaintiff was not challenging and could not challenge the validity of any pro- 
ceeding within the four walls of the Legislature itself and therefore art. 212 
of the Constitution did not apply and there was no bar to a Court of law en- 
quiring into the complaint of the plaintiff, because it was only after the pro- 
ceedings had terminated that certain external facts took place outside the 
territorial limits of the State of Uttar Pradesh on which the cause of action 
is rested. Neither the arrest nor detention took place in the Legislature or in 
the House nor did the arrest take place in any part of the territory of the 
State of Uttar Pradesh and, therefore, these facts on which the cause of action 
is founded by the plaintiff which are all subsequent to the Resolution of the 
House did not form part of the proceedings of the Legislature, but the plain- 
uff depends on the action taken on the writ or warrant outside the territory 
and outside the jurisdiction of the Legislature and that the writ signed by 
the Speaker on behalf of the House cannot run beyond the territorial limita of 
the State of Uttar Pradesh. It was made quite clear on behalf of the plaintiff 
that he was not challenging the position on the ground of any irregularity 
of procedure, but on the ground of illegality. That is the main contention on 
behalf of the plamtrf. It was contended that the protection given by the 
article is only a protection if the procedure adopted by the Legislature is 
challenged and that the protection given by art. 212(2) was personal protec- 
tion with a limitation, that is, where it is within competence of the House and 
entirely restricted to internal matters of the House. Now, in this connection 
it must be remembered that the protection claimed under art. 212 is a pro- 
tection claimed only by defendant No. 1, and he alone relies upon this article 
and that too under cl. (2). It is obvious that if this power is exercised as 
contended for under art. 194 of the Constitution, then the Speaker who signs 
the warrant would clearly be protected under art. 212(2). 

Therefore the main question is first to consider what is the power of the 
House in this connection. It was contended that the order being illegal the 
fact that it was an order of the House is no defence to an illegal act, and 
Anson on Law and Custom of the Constitution was quoted at p. 198 where it 
was commented as follows :— 

“On the first pont the learned Judge had no difficulty in holding that, though no 
action could lie against a member of the House for things done in the House, yet that i 
the thing done was to make an illegal order, the privileges of the House would not shelter 
those who carried that illegal order into effect outside the House. Nor had he any hesi- 
tation in holding that, if the second question were answered in the negative, the act 
complained of was illegal.” 

Mr. Palkhivala also relied upon May’s Parliamentary Practice, 15th edm, p. 171, 
to the effect that | 

“Tf such a person pleads an order of the House as his justtficatian, the courts will 
inquire whether the order is one which the House is entitled to make, not in order to 
bring within their jurisdiction the Members who voted for the order, or the Speaker or 
other officer who signed it, but in order to decide, not only whether the act complained 
of is duly covered by the order, but also whether the privilege claimed by the House 
does, as pleaded, justify the act of the person who executed its order” | 
It is argued on this footing that if the Court on enquiry finds that the order 
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made is illegal, then the execution of the order cannot protect the parties who 
carried out the order. It was contended that in any event if the High Court 
cannot. reach outside ita territorial jurisdiction by-a writ or even a warrant 
in case of contempt proceedings, it is inconceivable that a State Legislature could 
do 80. Posing this question that conceding that contempt outside the State 
could be punished, Mr. Palkhivala argued that the Assembly of a State has 
no power to issue a warrant having extra-territorial operation, and that if the 
State laws are limited to.the territory of the State, can the privileges of the 
Assembly travel beyond the State? He referred to arts. 245 and 246 which 
are under the Chapter ‘‘Legislative Relations’’ and headed ‘‘Distribution of 
Legislative Powers’’ and pointed out that subject to the provisions of the 
Constitution Parliament may make laws for the whole or any part of the 
territories of India and the Legislature of a State may make laws for the 
whole or any part of the State, and then he referred to art. 246, namely as 
regards the subject-matter of laws made by Parliament and by the Legislatures 
of States, and he contrasted that with the language used under art. 142 indi- 
cating that under the Constitution enforcement of decrees and orders of the 
Supreme Court throughout the length and breadth of India had to be provided 
for by an express provision in the Constitution. Thereafter he referred me 
to art. 194(3) and argued that all that the article does is to confer powers, 
privileges and Immunities on a House of the Legislature of a State and the 
members and the committees of a House of such Legislature and the same shall 
be such as from time to time be defined by the Legislature by law, and until 
so defined, shall be those of the House of Commons of the Parliament of the 
United Kingdom. He argued that the powers of the Parliament are territori- 
ally limited inasmuch as a warrant or a writ of the House of Parliament of 
Great Britain would not run beyond the limits of Great Britain. Because, 
no writ would run beyond the boundaries of the realm, and therefore it was 
argued that the power conferred on the Legislature under art. 194(3) was co- 
extensive with the territorial limits indicated as far as the Parliament of Great 
Britain is concerned. Now it must be remembered that it has been laid down 
finally by the Supreme Court that a warrant for contempt has no resemblance 
to a warrant under the Crimmal Procedure Code. Whether a High Court 
is acting in exercise of its powers to punish for contempt or whether a House 
is acting under its powers to punish for contempt, these are special jurisdic- 
tions exercised by these Courts, In the case of Sukhdev Singh Sodht v. The 
Chief Justice and Judges of the Pepsu High Court’ it was held that s. 527 of 
the Criminal Procedure Code does not apply to such a case as the power of a 
High Court to institute proceedings for contempt of itself and to punish ‘the 
econtemner where necessary is a special jurisdiction which is inherent in all 
Courts of Record, and s. 1(2) of the Criminal Procedure Code excludes such 
special jurisdiction from its scope, and a judgment of Sir Barnes Peacock was 
quoted at p. 456 to the effect that the words ‘‘any other law’’ found im the 
Criminal Procedure Code do not cover contempt of a kind punishable sum- 
marily by the three Chartered High Courts. Referring to the Contempt of 
Courts Act, 1926, repealed by Act XXXI of 1952, the learned Judges of the 
Supreme Court observed that s. 5 of the Contempt of Courts Act expands the 
ambit of the authority beyond what was till then considered to be possible, but 
it does not confer a new jurisdiction, and they observed (p. 463) : 

..In any case, so far as contempt of a High Court iteelf is concerned, as distinct 
Bo ee ee a Court, 
so no Act of a legislature could take away that jurisdiction and confer it afresh by vir- 
tue of tts own authority.” 


It was argued on this basis that if contempt of a Court could not be covered 
-by the Criminal Procedure Code, how could the contempt of a Legislature? It 


was argued. that both are special jurisdictions and it was argued that a series 


of authorities laid: down that although a High Court could = for contempt 
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a party outside the territorial jurisdiction of the High Court, it could not 
issue a warrant or a writ which would travel beyond its territorial jurisdiction 
and in this connection I was referred to two cases. The first is the case In re 
Hormman' where Chief Justice Beaumont observed that: 

“The power to punish for contempt of Court is a power inherent in superior Courts 
of Record, which im India are the High Courts. Each High Court has inherent power 
to punish contempt of iteelf, and that where a High Court considers that a person has 
committed con of itself, although the contempt may have been committed outside 
its jurisdiction, ft can deal with that person, if he were within tts jurisdiction. There 
is, however, no power in the High Court itself to arrest for contempt of Court a person 
outside its jurisdiction.” 

This case was strongly relied upon. The next case referred to was Surendra- 
naih Banerjea v. Chief Justice and Judges of the High Court of Bengal,” 
the obstrvations being at p. 179 where their Lordships held that: 

“_..The High Courts in the Presidencles are Superior Courts of Record, and the 

offence of contempt, and the powers of the High Court for punishing it are the same 
there as in this country, not by virtue of the Penal Code for British India and the Code 
of Criminal Procedure, 1882, but by virtue of the Common Jaw...” 
It was argued by analogy that the House, namely the Legislative Assembly of 
Uttar Pradesh, has no wider powers even if it has powers of a Court of Record 
und its writ cannot possibly run beyond the territories comprised in the State 
of Uttar Pradesh. This argument on the face of it, as put by the learned 
counsel, appears to be one which may appear to be acceptable, but the position 
is to be analysed closely and we shall have to proceed now to conmder what 
exactly these powers are which are exercised or can be exercised under art. 194 
and then consider whether any order passed in a contempt proceeding if that 
is passed on the footing of an admitted privilege whether the Assembly can 
send out its warrant outside the limits of the State for execution. For the 
purpose of appreciating this one has to go back a little historically and con- 
sider the position. First of all one must consider what exactly is the content 
and extent of the privilege and powers conferred by art. 194(3). 

As regards privileges of members one may first refer to the Government 
of India Act, 1935. Section 28 prescribes the privileges of members. It comes 
under Chapter III “‘Dominion Legislature” and s. 28 says that subject to 
the provisions of this Act and to the rules and standing orders regulating the 
procedure of the Dominion Legislature, there shall be freedom of speech in 
the Legislature, and no member of the Legislature shall be liable to any pro- 
ceedings in any Court in respect of anything said or any vote given ‘by him 
in the Legislature. Under subs. (2), the privileges of members in other res- 
pects are as may be from time to time defined by Act of the Dominion Legis- 
lature, and until so defined, shall be such as were mmmediately before the estab- 
lishment of the Dominion enjoyed by members of the Indian Legislature. It 
is apparent from this that the status of a Court is not conferred expressly by 
this section and there can be no such power to act as a Court of Record unless 
the power is expressly conferred. It is apparent, therefore, that under the 
Act of 1935 the position was clearly that although a High Court had the power 
of punishing for contempt as a Court of Record this power was expresaly with- 
held from the Legislature under the Act of 1985. Now this power is expressly 
conferred under the Constitution and conferred on -the Union Legislature 

under art. 105(3) which runs as follows: 

Sty other espace: the powers, crivileues: and tomuntien: df each House of Pad linc 
ment, and of the members and the committees of each House, shall be such as may from 
time to time be defined by Parliament by law, and, until so defined, shall be those of ° 
the House of Commons of the Parliament of the United Kingdom, and of tts members 
and committees, at the commencement of this Constitution.” - 

Now, the State Legislatures are conferred identically the same powerg under 
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art. 194. Under sub-arts. (1) and (2) freedom of speech and immunity from 
any proceedings as provided for by s. 28 of the Government of India Act, 
1985,. are- repeated and thereafter sub-art. (3) expressly confers on the House 
a certain power, namely that the powers, privileges gnd immunities of a House 
of Legislature of a State shall be such as from time to time may be defined by 
the Legislature by Jaw, but until so defined it lays down that they shall be 
“those of the House of Commons of the Parliament of the United Kingdom.” 
In this connection I may refer to a judgment reported in The Queen v. 
Richards; Ex Parte Fatspairick and Browne.’ In that case s. 49 of the 
Constitution of Australia fell to be construed. That section runs as follows :— 
“The powers, privileges, and immunities of the Senate and of the House of Repre- 
sentatives, and of the members and the committees of each House, ahall be such as are 
declared by the Parliament, and until declared shall be those of the Commons House 
of Parliament of the United Kingdom, and of its members and committees, at the estab- 
Hishment of the Commonwealth.” 
In a judgment of rare quality delivered by Chief Justice Dixon he stated 
that shortly put the situation in England was that it was for the Courts to 
Judge of the existence in either House of Parliament of a privilege, ‘‘but, given 
an undoubted privilege, it is for the House to judge of the occasion and of the 
manner of its exercise.” The judgment of the House is expressed by tts reso- 
lution and by the warrant of the Speaker. If the warrant specifles the ground 
of the commitment, the Court may, it would seem, determine whether it is suffi- 
cient in law ag a ground to amount to a breach of privilege, but if the war- 
rant is upon its face consistent with a breach of an acknowledged privilege, 
it is conclusive and it is no objection that the breach of privilege is stated in 
xeneral terms. To my mind these weighty observations put in a nut-shell the 
whole position and the learned Chief Justice observed that the statement of 
law as set out above appeared to be in accordance with cases by which it was 
fmally established namely the Case of the Sharif of Middlesex. The learned 
Chief Justice quoted the words of Lord Cairns as follows (p. 168) :— 
“,..Beyond all doubt, one of the privileges—and one of the most important privileges 
of the House of Commons—is the privilege of committing for contempt; and incidental 
to that privilege, it has, as bas already been stated, been well established in this coun- 
try that the House of Commons have the right to be the judges themselves of what is 
contempt, and tọ commit for that contempt by a warrant, stating that the commitment 
is for contempt of the House generally, withour: speck yine, west Sie character gE the 
contempt is.” 
In other words, again, m the words of Lord Cairns ‘‘the privilege or power, 
ee of committing for contempt, of judging itself of what is contempt, 

f committing for contempt by a warrant stating generally that a con- 
pane had taken place.” At present I am discussing the content of the privi- 
lege ag exercised by the House of Commons of the Parliament of the United 
Kingdom, because the words used in art. 194(3) are ‘‘shall be those of the 
House of Commons of the Parliament of the United Kingdom.’’ The position 
was analysed'in the leading case of Bradlaugh v. GoesetiS and Mr. Seervai 
rightly drew my attention to certain propositions which were laid down in 
that case and which stand good today. Justice Stephen at p. 278 observed: 

..I think that the House af Commons is not subject to the control of Her Majesty's 
Gee S E ee a a a 
ee e rey 
carry thfo effect such a resolution as the one before us is justifiable,” 
that is based on the observation that 

eeoa baiequally tex possiils for the Boasa Gy segue Bint Gen aignly 
emg ar ral rl nr a 
our interpretation of the law in preference to its own,” (p. 280) 
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because 

E soot oe A LEETE A TAR Os ease ths Pine E A E E ices 
of Csinos deliberately and intentionally defles and breaks the statute-law (p. 280); 
and as far as this position is concerned it seems to follow, that the House of 
Commons has the exclusive power of interpreting a statute so far as the regu- 
lation of its internal affairs is concerned and even if it were erroneous in that, 
the Court has no power to interfere, and as observed by the eminent Judge. 
extreme cases of hardship do not invalidate the ae proposition. It was held 
that. b Ao EA bi 

Esu dan Gp aig nana i e aeaa a ae oian 
rror bya dae whose decision is not subject to appeal” (p. 285). 

In other words although a resolution of the House of- Commons cannot alter 
the law, yet if the House adjudges an action of an outsider as a breach of 
privilege and arrests him and imprisons him, no Aabeas corpus will le if on 
a return of the writ and on the face of the writ it is stated that the impri- 
sonment was due entirely in pursuance of a warrant of the Speaker and that 
warrant of the Speaker set out that it was for contempt, even though the 
warrant does not specify the contempt. That is because, the House of Com- 
mons although originally it was a Court of Appeal for the Realm it shed all 
itg judicial aspects except the power to punish for contempt of the House of 
Commons, and that power has remained and has been exercised at all times 
in its capacity as a Court of Record. It was held in the leading Case of the 
Sheriff of Middlesex! that the warrant although looked at by the Court was 
not scrutinised by the Court, because the warrant was not bad for omitting 
to state the grounds on which the parties had been adjudged guilty of con- 
tempt and the word ‘‘having’’ in the warrant, was a sufficient averment that 
the parties had been guilty of contempt. Lord Denman who had inveighed 
against the interference by Parliament on several occasions quoted with ap- 
proval the observations of Lord Ellenborough which are as follows (p. 425) :— 

“Éa commitment appeared to be for a contempt of the House of Commons gene- 
rally, I would neither in the case of that Court, or of any other of the Superior Courts, 
inquire further: but if it did not profess to commit for a contempt, but for some matter 
appearing on the return, which could by no reasonable Intendment be considered as a 
contempt of the Court committing, but a ground of commitment palpably and evidently 
arbitrary, unjust, and contrary to every principle of posttive law, or natlonal justice; I 
say that tn the case oi such a commitment,...we must look at it and act upon it as 
justice may require from whatever Court it may profess to have proceeded.” 

The learned Law Lord further observed (p. 426) :-— 

*...On the motion for a habeas corpus, there must be an affidavit from the party 
applying; but the return, if ft discloses a sufficient answer, puts an end to the case: and 
I think the production of a good warrant is a sufficient answer.” 

The whole position is summed up by Dicey on the Law of the Constitution, 
9th edn., at p. 55, in the following words :— 

“,..Each House of Parliament has complete control over its own proceedings, and 
also has the right to protect Haelf by cammitting for contempt any person who commits 
any injury against, or offers any affront to the House, and no Court of law will inquire 
into the mode In which either House exercises the powers which it by law possesses”, 
and the learned author Dr. Dicey quotes from the judgment of Justice Stephen 
as follows (p. 55) :— 

..The House of Commons is not a Court of justice; but the effect of its privilege 
to tegulnte its own internal concerns, practicelly invests it with a Jadiel character 
when tt has to apply to particular cases the provisions of Acts of Parliament. We must 
presume that łt discharges this function properly, and with due regard to the laws, in the 
making of which H has so great a share. If tts determination is not in accordance with 
law, this resembles the case of an error by a judge whose decision is not subject to 
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In other words, it is as far as adjudication of the question of contempt of 
the House is concerned, a Court of Record against whose decision, even. if errone- 
ous, there lies no appeal whatever and the House has claimed and has been 
acknowledged to be a Court of Record for that purpose. Although the exer- 
ciso of this power emanates from the position retained by it for this purpose 
as a Court of Record, the right to commit for contempt, as pomted out by 
the eminent author Anson, finds a gurer basis on the necessity of such a power 
being there for the maintenance of the dignity of the House and not so much 
on the House of Commons acting in the capacity of a Court of Record. (Seo 
Anson’s Law and Custom of the Constitutian, p. 190). 


It has been laid down, and that proposition of law cannot be disputed, that 
the privilege of adjudging any contempt of the House without being ques- 
tioned by any Court of law and the power of committing by a general war- 
rant is a peculiar right appertaining to the Houses of Parliament of the 
United Kingdom and as held in several decisions it is not and cannot be a 
legal incident of a Legislative Assembly, that is to say, no Dominion Legis- 
lature can exercise that power unless the power of the House of Commons 
is expressly conferred on a Dominion Legislature. Now, it is clear as pointed 
out in The Speaker of the Legislatwe Assembly of Victoria v. Glass’ that 
the privilege is enjoyed by the House of Commons of committing for contempt, 
but it further enjoys the right to commit for contempt and adjudge thereon 
without any appeal or recourse to a Court of law by the aggrieved party. In 
the exercise of that right it has been held that the most important ingredient 
of that right is of committing and arresting by a general warrant. There- 
fore it cannot be contended that if in terms the powers of the House of Com- 
mons are conferred, not by a statute but by the Constitution, on a House of 
Legislature in India, the right to commit by a general warrant is a mere 
incident of the power to commit of the House of Commons and does not pass 
to the Legislature on whom the same power is conferred, because, when the 
power is conferred, it is the power of a Superior Court namely a Court of 
Record, and powers of the Court of Record or Superior Court to issue a war- 
vant must belong to the House of Commons, and therefore it follows that such 
power to issue the warrant goes with the power. I was referred in this con- 
nection to the case of Fielding v. Thomas? the relevant observations being at 
pages 609, 610 and at page 612. It appears that the Lord Chancellor pointed 
out that (p. 609) 

“it was enacted that the privileges, tmmunities and powers to be held, 
enjoyed and exercised by the Dominion House of Commons should be such as should be 
from time to time defined by the Act of Parliament of Cansda, but so that any Act of 
the Parliament of Canada defining such privileges, immunities or powers should not con- 
fer any privileges, immunities or powers exceeding those at the passing of such Act held, 
enjoyed and exercised by the Commons House of Parliament of the United Kingdom and 
by the members thereof. There is no stmilar enactment in the British North America 
Act, 1867, relating to the House of Assembly of Nova Scotia, and it was argued, therefore, 
that it was not the intention of the Imperial Parliament to confer such a power on that 
legislature.” 

At p. 612 it was observed as follows :— l 

u Their Lordships are disposed to think that the House of Assembly could not 
constitute itself a Court of Record for the trial of criminal offences. But in the light of 
the other sections of the Act, and having regard to the subject-matter with which the 
Legislature was dealing, their Lordships think that those sections were merely intended 
to give to the House the powers of a Court of Record for the purpose of dealing with 
breaches of privilege and contempt by way of cammittal. If they mean more than this, 
or H it be taken as a power tô try or punish criminal offences otherwise than as incident 
to the protection of members in their proceedings, s. 30 could not be supported.” 


1 (1871) 3 P. C. 560, 573, 578, 2 [1806] A, O, 600, 
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Tt was held in the case of Gosset v. Howard’ as follows (p. 172) :— 

..tt cannot be disputed that the House of Commons has by law the particular 
sg E EA : First, the House, which’ forms the Great Inquest of the 
Nation has a power to institute inquiries and to order the attendance of witnesses, and, 
in case of disobedience..., bring them in custody to the Bar for the purpose of examina- - 
tion. And, secondly, tf there be a charge of contempt and breech of privilege, and an 
order for the person charged to attend and answer H, and a wilful disobedience of that 
order, the House undoubtedly has the power to cause the person charged to be taken 
into custody and to be brought to the Bar to answer the charge: and, further, the House, 
and that alone, is the proper judge when these powers or either of them are to be exer- 
ae ee ee ee a eae ee eee ee 
of the form of the warrant.” 

Then, as regards the form of the warrant, Baron Parke remarked as tol- 
lows (p. 172) :— l 

“The question therefore turns upon the form of the warrant alone. If it be good, 
and tf it authorised all that is alleged to have been done by virtue of it, the defendant 
was justified:...To connect the defendant with the order, a warrant to him was neces- 
sary.” 

In reference to the power to reach out with this warrant Baron Parke quoted 
from the leading case of Peacock v. Bel? that 

“...Tbe rule for jurisdiction is, that nothing shall be intended to be out of the juris- 
diction of a Superior Court, but that which specially appears to be so”; 
and as far as an inferior Court is concerned 

. nothing shall be Intended to be within the jurisdiction of an Inferior Court. but 
eo ee 
and thereafter he observed as follows (p. 178) :— 

“... writs issued by a Superior Court, not appearing to be out of the scope of their 
jurisdiction, are valid, and of themselves, without any further allegation, a protection to 
all officers and others tn their aid acting under them;...for the officers ought not to 
examine the judicial act of the Court whose servants they are, nor exercise their judg- 
i pa sc i aa a E 
and are therefore protected by it;.. 

Now it is clear that the powers of the Legislature had been expressly lnmited 
under the Government of India Act, 1985, m connection with privil and 
the right to commit for contempt. It is obvious, therefore, that the itu- 
tion not only removed all these disabilities of the Legislature in the Centre 
as well as in the States and although the Constitution as cast is more akin 
in its framework to the Constitution of the United States of America, yet 
as far as this particular question of privilege is concerned, the framers of 
the Constitution went to the House of Commons as a model, although, as 
pointed out in argument, under the Constitution of the United States of Ame- | 
rica the privileges are lesser than of the House of Commons of the United 
Kingdom. As far as American authorities go, Kdbourn v. Thompson? and 
the case of Marshall v. Gordan,* clarly indicate that neither the precedent | 
nor practice of the English House of Commons nor cases decided by the English 
Courts of law as regards punishment for contempt apply in America. This 
position is indicated, because under the Constitution oft the United States of 
America, legislative, executive and judicial powers are clearly defined and 
distinct and the limitations in this connection negative altogether the posses- 
sion by the Congress of any judicial authority, similar to the judicial autho- 
rity possessed and exercised by the House of Commons in pursuance of its 
privileges in connection with contempt matters. Therefore, it is obvious that 
the framers of the Constitution bemg fully aware that no power to punish 
for contempt was conferred on the Legislatures under the Act of 1985 deli- 
berately gave to the Legislatures the privileges as ‘‘those’’ of the House of 

1 (1845) 116 E. R. 158. 8 (1881) 108 U. 8. 164, 26 Law ed. 377. 
2 1 Saund 74, ` ` 4 (1917) 248 U. 8. 521, 61 Law ed. 881. 
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Commons and conferred this on themselves, in the very words, as indicated 
above by me in which England had conferred these powers as set out in the 
case of The Queen v. Richards; Ex Parte Fitzpatrick and Browne.’ In other 
words, the conclusion that is irresistable to my mind is that the framers in- 
tended the House alone to be the sole judge on a question of admitted privi- 
lege. To my mind, it is quite clear, therefore, that under art. 194 (3) when 
it prescribes that the privileges shall be those of the House of Commons of 
the Parliament of United Kingdom, the power to punish for contempt is ex- 
preasly conferred on the House in clear and unequivocal terms, and therefore 
it must follow that the exercise of that power is identical with that of the 
House of Commons. 

That brings me to the connected question whether the warrant signed by 
the Speaker on behalf of the House can run and be effective beyond the bound- 
aries of the State. It was, as pointed out by me above, very strenuously argued 
by Mr. Palkhivala that even if these plenary powers to punish for contempt 
were conceded to the House of a Legislature, there is no ground for holding 
that the warrant can be axecuted beyond the hmits of such a State. . As pomt- 
ed out above by me, he argued that even as regards the Supreme Court a 
provision is expressly made in the Constitution giving effect to the Judgments 
and orders of the Supreme Court throughout the territories of Indis. It was 
also pomted out by Mr. Palkhivala that at no time did the High Courts m 
India claim to issue warrants executable outside and beyond the jurisdiction 
of the High Courts and that it would be most unreasonable im these circum- 
stances to hold that a State Legislature can issue a warrant that is current 
throughout the length and breadth of India. A subsidiary point was made’ 
during the arguments which might as well be disposed of at this stage, namely, 
that although a resolution was passed by the Assembly and a warrant signed 
by the Speaker, unlike England, there was no machinery whereby that war- 
rant could be executed by the Legislature. It was pointed out by again re- 
ferring to Hormman’s case? that the learned Chief Justice pointed out that 
the warrant of the High Court could be only executed by the Sheriff. It was 
also argued that in England the House of Commons executes its orders through 
Serjeant-at-arms and therefore the execution of this warrant could not be 
effected by employing a Police Officer of the Uttar Pradesh State who was 
aided in the execution of the warrant by Officers of the State of Bombay. I am 
afraid this contention to my mind would lead to this result that although the 
power to punish for contempt is given to a Legislature, there is no ancillary. 
power to implement the orders of the Legislature, because no special officers 
are assigned for the as ea Use of force for the purpose of enforcing the 
orders of the Assembly is an absolute ingredient of the privilege to commit 
and punish for contempt, and merely because there are no officers correspond- 
ing to that of the serjeant-at-arms, it does not follow that the content of the 
privilege is thereby lessened or destroyed, but in my opinion the point of the. 
privilege remains entirely unaffected. For instance under r. 189 of the Rules 
of Procedure of the U.P. Legislatrve Assembly the Speaker is conferred with 
full authority to carry out the order or the decision of the House and may 
employ, or authorize the employment of, necessary force at any stage of the 
proceedings, and under r. 198 the Speaker might take such steps as may. be 
necessary or such action as the circumstances of the case may in his discretion 
require for the expulsion of any stranger from any portion of the House. 
These rules indicate that the Speaker may employ for that purpose and call 
‘in aid for that purpose any outside agency and an officer engaged by the 
Speaker on behalf of the House for the enforcement of such an order is en- 
titled in his turn to ask for outside aid. In England it is clear that the ser- 
geant-at-arms can employ outside aid. In this case that was sought in the 
following manner. After the resolution a warrant was signed by the Speaker 
and made over to an officer of the House who addremed a letter to the Chief 
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Secretary of the Government of Bombay enclosing the warrant and the Chief 
Secretary passed it on to the Commissioner of Police who endorsed it. Al- 
though in the case of Hornmman, referred to above, it was held that the 
High Court as far as contempt is concerned could not execute ita warrant out- 
side its jurisdiction, the enactment of s. 5 of the Contempt of Courts Act, 1952, 
was evidently designed to meet the situation admittedly created before the 
Act was passed by the ruling in In re Horniman and similar judgments, be- 
cause it is contended that if the position was crystallized under the authorities 
prior to 1952 and that remains so after 1952, then s. 5 was useless, but every 
section enacted in an Act should be given some effect to and the Act does not 
lay down any procedure at all. Section 5 does not confer any jurisdiction, 
because that was already there, but it widens it by reaching out at a party 
outside jurisdiction and that can only be done by a procedural machinery neceg- 
sarily ancillary to the wider jurisdiction. It may be pointed out that if it can 
be argued that there is no machinery to reach out at a party outside the limits 
of a State, it may also be pointed out that equally there is none to reach at a 
party within the State and it cannot be that because of the lack of such pres- 
cribed machinery the Assembly has no power to implement its decision in con- 
nection with contempt and punishment. In this connection it may be ma- 
dentally pointed out that although on the Original Side there is an officer 
desaribed as the Sheriff who could execute a writ for contempt, it could not be 
maintained that because there is no special officer the contempt of a division 
bench on the Appellate Side could not be taken notice of and an order could 
not be implemented by a division bench of the High Court for lack of any 
particular machimery. ! 

The privilege of the House in contempt matters must be at least therefore 
on a par with the power of the High Court under s. 5 of the Contempt of 
Courte Act. 

It may be pointed out that jurisdiction of the High Court is expressly limit- 
ed under art. 226, but that is in commection with writ matters in the nature 
of habeas corpus, mandamus, certiorars and similar writs. That is a limita- 
tion of the power to issue those writs within the territory of the State itself 
and not beyond. Under art. 230 Parliament may by law extend the juris- 
diction of a High Court or exclude the jurisdiction of-a High Court from any 
States specified in the First Schedule other than any area not within the State 
in which the High Court has its principal seat. 

I have indicated above the limitations put on the jurisdiction of the High 
Court which was expressly done so that the Court may not reach out of the 
territorial limitations of the State in particular matter. There is no such 
limitation on the exercise of privilege by the House. There are articles which 
put limitation on the powers of the executive in respect to matters set out 
therein, but no territorial limitation is placed on the power conferred by art. 
194(3). Limitations on the judiciary are to be found in arta. 225 and 226 
and limitations on the executive are to be found in arts. 73 and 162. These 
are evidently all express limitations against the State, the executive and the 
judiciary, and to my mind this cannot be extended by implication to the powers 
of the House. The limitation, if it is to be imposed on the House in connection 
with the exercise of its privilege, must be either imposed as an express one 
in the Constitution or by the concept of each of the States being an independ- 
ent State. Enforcement of attendance before the House itself is not set out, 
because obviously it is conceded as part of the privilege itself. It is not as 
if the Union of India was formed of independent States surrendering part of 
its jurisdiction to the Centre and reserving part of the jurisdiction to itself. 
Evidently the preamble of the Constitution itself shows that every party is a 
citizen of India. It is inconceivable that although thé privilege can be exer- 
cised against every citizen within the area of the Uttar Pradesh yet every citi- 
zen outside the border of that State can assail the dignity of the House with 
impunity. The article in the Blitz which iş complained of as contempt of the 
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House is not for a moment justified by counsel appearing on behalf of the plain. 
tiff. In these circumstances, the position would be that however great the libel 
‘may be as long as the party guilty of contempt remains outside the limits of 
the State he can with impunity proceed to have his way without the House 
being able to reach at him. It is true that in England a writ or warrant could 
be executed if issued by the Speaker only throughout Great Britam and not 
beyond the realm. I cannot see any reason why a limit, unless mmposed by the 
Constitution should be imposed on the. writ of a Court of Record composed 
of a- House of the Assembly. It may further be pointed out that art. 194(3) 
is in identical terms with art. 105(3) which provides for the powers, privileges 
ete. of the Houses of Parliament, namely the Central Assembly and there is 
no indication whatever in the Constitution to show that any limitation is ex- 
preasly or impliedly imposed whereby the writ cannot run outside the terri- 
tory of the State. Hixécution of the order of the House is incidental to the 
power of exercising privilege and to my mind in the absence, of any provision 
as regards territorial limitation either exprees or implied it would be tanta- 
mount to affecting the content of the privilege itself if the Legislature is denied 
execution thereof outside the range of the boundaries of the State. In my opi- 
nion to hold to the contrary would be to ent down the privilege itself. Article 
194 makes sub-art. (1) subject to the provisions of the Constitution, but sub- 
art. (3) ig not made subject to the provisions of the Constitution. 

Before I come to the conclusion on the question of privilege and the question 
of the execution of the warrant outside the limits of Uttar Pradesh, I may 
refer to two authorities cited by Mr. Palkhivala on behalf of the plaintiff. The 
first is the case of Anand Bihar Mishra v. Ram Sahay! and. this decision is 
relied upon for the proposition that even in internal matters the Court would 
interfere if there was illegality unless it merely amounted to irregularity, and 
the observations at pages 175 and 176 were relied upon. I find it difficult to 
see how reading these observations it throws any light on the subject discussed 
before me. Ali that the learned Judge after quoting the case of Bradlaugh 
v. Gossett obperved was (p. 176): 


“_..I am, therefore, disposed to think that even i it be assumed in the present case 
that Shri Ram Sehay did not make an oath or affirmation under Article 188 this Court 
cannot restrain him from taking his seat and from discharging the duties and functions 
of the Speaker.” 

Thereafter certain observations were made by the learned Judge Mr. Justice 
Piar which are as follows (p. 176): 


.-It is obvious that the objections to the validity of any person holding the office 
i 
If the jurisdiction of the English Courts to determine matters challenging the legality of 
any person in the office of Speaker of the House of Commons is excluded, it is because 
of the limits imposed by the law of their Constitution, on the various Institutions of 
Government and thus upon the extent to which the Courts are required to control] the 
Parlament which is supreme. To my mind, the objections raised by the petitioner as 
to the legality of the continuance of Shri Ram Sahay in the office of Speaker under 
Article 385 of the Constitution is not one relating to the internal affairs of the Ameambly. 
...the determination of the matter by the House or the Speaker is not conclusive. The 
question raised is of declaring the status of a person on the interpretation of the Consti- 
tution. Under our Constitution it is the duty of this Court faithfully to expound and 
give effect to it according to its own terms. The claim, therefore, that tH is not the fime- 
tion of this Court to declare whether under the Constitution Shri Ram Sahay has or has 
not the status of the Speaker...being one opposed to the first principles of the Constitu- 
tion, must be rejected.” 

The question discussed in this case has no direct bearing or any bearing in my. 
opinion on the Issues arising before me, the main question arising before me 
bemg whether there is anything in the Constitution cutting down the effect of 
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art. 194(3). The second case, which I need refer to, cited on behalf of the 
plaintiff, is the case of Sradhakar Supaker v. Speaker, Orissa Legislative As- 
sembly'. The only proposition laid down by the bench m that case was that 
the rules adopted by the Speaker of the Orissa Legislative Assembly, in exer- 
cise of the powers conferred by art. 208(2) of the Constitution, clearly lay 
down that it is the primary function of the Speaker to regulate the conduct of 
the business and procedure of the Assembly and r. 89 of the said rules further 
confers on him the power to decide all points of order that may arise, and 
therefore by art. 212(2) of the Constitution the High Court is debarred from 
issuing under art. 226 any direction to the Speaker. The only passages relied 
upon are to be found at pages 214 and 215. The question discussed there was 
the applicability of art. 212(2) and whether an officer of the Legislature could 
be proceeded against under art. 226, and all that was observed was that there 
can be no doubt that art. 212 constitutes a bar to the jurisdiction of the Court 
extending over the Speaker while functioning in his capacity as such inside 
the Legislature to regulate the conduct of business of the Assembly by virtue 
of the powers vested m him by the Constitution. Neither the ratio nor the 
discussion in that case to my mind is applicable to the questions posed before 
me. 

In the circumstances I have come to the conclusion that under art. 194(3) 
the Constitution confers powers on the House which are identical with the 

wers enjoyed by the House of Commons of the Parliament of the United 

ingdom and I have fully discussed what those privileges enjoyed in England 
are. I have also referred to the decision of Chief Justice Dixon and I feel 
that all the reasoning applied there by that eminent Judge in connection with 
s. 49 of the relevant Australian statute apply in full measure to the construct- 
tion of art- 194(3). I have also come to the conclusion that the warrant in 
this case on a reading of it is clearly a general warrant indicating that the 
party was required in connection with a contempt proceeding and therefore 
no Court would be entitled to scrutinise such a warrant and decide whether 
it was a proper and valid warrant or not. As regards execution of the war- 
rant in Bombay, I have assigned reasons why m my opinion in the absence of 
any restrictions either express or implied in the Constitution itself I am not 
prepared to hold that it-cannot be executed beyond the limits of the State of 
Uttar Pradesh and I may again refer to the quotation to the effect that ‘‘the 
rule for jurisdiction is, that nothing shall be intended to be out of the juris- 
diction of a Superior Court, but „that which specially appears to be so.” It 
is clear, therefore, to my mind that the House of the Legislative Assembly of 
Uttar Pradesh was fully entitled to protect its dignity by the exercise of the 
es expressly conferred on it under art. 194 and in exercise of that privi- 
it issued a warrant which on the face of it states that it is for contempt 
of T the House, and therefore that warrant bemg a general warrant, is not subject 
to scrutiny and that it can be validly executed outside the borders of the State 
of Uttar Pradesh. 

In eonnection with this question of writ two further observations have to 
be made before I conclude this subject. In arguing the question of the capa- 
city of the House to issue a writ that can run outside ita territorial limite, the 
Advocate General of Uttar Pradesh argued that territorial orders may some- 
times have validity and effect outside the State and withm India on the ground 
that there is such a concept as a territorial nexus, and if the law is for the ter- 
ritory but has connection with the subject-matter and having effect outside the 
territory, it is not necessarily extra-territorial, and referred me to the language 
used In art, 245 of the Constitution. Reliance was placed in this connection 
on the case of Wallace Bros. & Co. Ltd. v. Comr. of I-T.2 That was a case 
where the question arose whether the company, which was incorporated and 
the control and management of its affairs was situated exclusively in the United 
Kingdom and which was a member of the firm of Wallace & Co. carrying on 
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business in Bombay, was liable to pay income-tax both arising in British India 
and arising without British India, and it was held that the company was pro- 
pearly assessed to income-tax on the whole of its income. It was held that the 
derivation from British India of the major part of its income for a year gives 
to the company as respects that year a territorial connection sufficient to justify 
the company being treated as at home in British India for all purposes rela- 
ting to taxation on its income for that year from whatever source that income 
may be derived, and that if it is so at home in British India, it is a person 
properly subject to the jurisdiction of the Central Indian Legislature. Lord 
Othwatt posed the question whether the provisions of s. 4A of the Income-tax 
Act was ulira vires the Indian Legislature. In considering this question after 
discussing the relevant sections of the Act and the guidance given by the Act 
and the English authorities he came to the conclusion in his own words that 
(p. 486) : 

“The resulting general conception as to the scope of income-tax is that given a 
sufficient territorial connection between the person sought to be charged and the coun- 
try seeking to tax him income tax may properly extend to that person in respect of his 
foreign income”, 
and that flowed from the phrase ‘‘taxes on income’’ used in the Government 
of India Act, 1935. The farther observation indicates the basis of this judg- 
ment, and it is as follows (p- 486): 

“The result is that the validity of the legislation in question depends on the sufi- 
ciency for the purpose for which it is used of the territorial connection set forth in the 
impugned portion of the statutory test. Their Lordships propose to confine themselves to 
that short point and do not propose to lay down any general formula defining what 
territorial connection is necessary. In their view the derivation from British India of 
the major part of Its income for a year gives to a company as respects that year a ter- 
ritorlal cormection sufficient to justify the company being treated as at home in British 
India for all purposes relating to taxation on its Income for that yeer from whatever 
source that Income may be derived. If it is so at home in British India, it is a persan 
properly subject to the jurisdiction of the Central Indian Legislature.” 

Similar reliance was placed on the judgment in the case of Wadia v. Commis- 
noner I.-T., Bombay', the Judgment being of the Federal Court. The learned 
Chief Justice Sir Harilal Kania at page 296 laid down the four heads.gset out 
under which a subject would fall withm the ambit of the charging section, 
namely s. 4, and stated that on a scrutiny of the four heads ‘‘it is clear that 
there is some connection between the person earning income in that way and 
British India, in each case.’ He then examined several judgments on this 
question which laid down the test as regards the correct principles to deter- 
mine whether the jurisdiction in question was extra-territorial or not. He 
indicated that each of the four heads showed a real connection between the 
person receiving income under the particular head and India and that once 
such connection is held to exist, it is unnecessary to ascertain the extent of the 
connection. Thereafter the learned Chief Justice quoted the passage from the 
judgment of the Privy Council I have just referred to, namely 

“the resulting general conception as to the scope of income-tax is that given a mii 
clent territorial connectlon between the person sought to be charged and the country 
seeking to tax him income-tex may properly extend to that person in respect of his foreign 
income”, 
and the learned Chief Justice said that the only short question was whether 
income arising out of a transaction with these incidents establishes some real 
territorial connection between the person and British India or not. The matter 
is entirely one where thẹ subject to be controlled is within territorial jurisdiction 
and his activities or income outside the jurisdiction is controlled under a special 
Act. The question is, therefore, one of enforcing a valid piece of legislation 
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within the territorial limits of the State. The question argued before- me-is- not 
what can be enforced within the State as covered by the-above authorities,. but 
what can be enforced outside the State ie. outside the territories and therefore 
in my opinion these decisions cannot help and they have no applicability to the 
situation before me. 

The last point in connection with this pomt argued by the Advocate Gene- 
ral of Uttar Pradesh was that in any event even if the arrest were held to be 
illegal in Bombay, from the time the plaintiff entered the territories of Uttar 
Pradesh the detention was fully legal and his original illegal arrest was en- 
tirely immaterial, and he strongly relied upon the judgment of the High Court 
of Bombay in the case of Emperor v. Vinayak Damodar Savarkar’. The 
question discussed before the banch was, where a party is in the country and is 
charged before a Magistrate with an offence under the Penal Code, it will not 
avail him to say that he was brought there illegally from a foreign country. 
Savarkar was charged with conspiracy under as. 121, 121A, 122 and 123 of 
the Indian Penal Code and was committed for trial before a Special Bench. 
Savarkar had been arrested In England under the Fugitive Offenders Act. 
Whilst he was being brought under arrest Savarkar escaped from police cus- 
tody at Marseilles and was recaptured on French soi. He, therefore, claimed 
asylum of that country and contended that the Court had no jurisdiction over 
him, and took no further part in the trial The trial was challenged on the 
ground that the Court had therefore no jurisdiction to try him in those parti- 
cular circumstances, his recapture and arrest following thereon being entirely 
illegal. On behalf of the Government it was argued, without admitting any of 
the allegations made as regards the- recapture, that the circumstances of Navar, 
kar’s re-arrest were entirely irrelevant. That contention was upheld on the 
ground that where a man is in the country and is charged before a Magistrate 
with an offence under the Penal Code, it will not avail him to say that he was 
brought there illegally from a foreign country. Im support of that Chief 
Justice Cockburn’s charge to the Grand Jury in the case of Queen v. Nelson 
and Brand? was set out by the Appeal Court and Lord Chief Justice Cock- 
burn observed as follows (p. 229): 

“_.. Suppose a man to commit a crime in this country, say murder, and that before 

he can be apprehended he escapes into some country with which we have not an Extradi- 
tion Treaty, so that we could not get him delivered up to us by the authorities, and sup- 
pose that an English police officer were to pursue the malefactor, and finding him in some 
place where he could lay hands upon him, and from which he could easily reach the sea, 
got him on boerd a ship and brought him to England, and the man were to be taken 
in the first Instance before a Magistrate, the Magistrate could not refuse to commit him. 
If he were brought here for trial, it would not be a plee to the jurisdiction of the Court 
that he had escaped fram justice, and that by some illegal means he had been brought 
beck. It would be said ‘Nay, you are here; you are charged with having commttted a 
crime, and you must stand your trial. We leave you to settle with the party who may 
have done an illegal act in bringing you into this position; settle that with him’.” 
In other words these decisions come to this that the illegality of arrest m a 
foreign country is entirely irrelevant to the actual trial for an offence under 
the Penal Code or the criminal law of the land, but the observations of Lord 
Chief Justice Cockburn indicate that an independent action would lie by the 
accused whether he was convicted or acquitted against the parties that had 
brought about his illegal arrest and that was reiterated in Er parte Scoti®. 
Chief Justice Sir Basil Scott with reference to the case of Muhammad Yusuf- 
ud-din v. The Queon-Empress* remarked as follows (p. 2380): 

“It is to be observed however that the Lord Chancellor in delivering judgment was 
careful to point out that their Lordships were called upon to pronounce thefr, opinion 
as to the legality of the arrest, but they had nothing to do with the question whether or 

1 (1910) I. L, R. 85 Bom. 225, s.o. p. 118. 


18 Bom. L. R. 296. 8 (1829) 9 B. & O. 446. ' 
2 Oharge to the Grand Jury, 2nd Edition, 4 (1897) L. R. 24 I. A. 187. 
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not-if the accused had been found within British territory he could have been lawfully 
tried and convicted; nor with the consequences of the arrest being lawful or otherwise.” 

The only point that is made in this decision is that an illegal arrest cannot 
be a plea to a bar on a trial for offence and is irrelevant for that purpose. 
Therefore it cannot have any bearing at all on the question before me whether 
the arrest itself was illegal or not in law. 

In these circumstances I have given sufficient reasons above why I have come 
to the conclusion that the writ does run I have stated that if it does run, all 
officers or any one else aiding in the execution of the writ would be protected, 
because as laid down by May at p. 97, both Houses consider every branch of 
the civil government as bound to assist, when required, in executing their war- 
rants and orders, and have repeatedly required such assistance. 

In regard to the Commissioner of Police, defendant No. 8, it is obvious that 
if the Court of law as stated above could not scrutinise the warrant, the Com- 
misioner of Police could not do go, but apart from that it is argued that the 
action of the Police Commissioner was such that a remedy against any such 
action was barred under the Bombay City Police Act of 1951. Section 161 of 
that Act, it is argued, is a complete answer on behalf of defendant No. 8, The 
section refers to suits or prosecutions in respect of'acts done under colour of 
duty as not to be entertained if not instituted within six months of that Act 
and the section runs as follows:— 


“161(1) In any case of alleged offence by the Commiastoner, a Magistrate, Police 
officer or other person, or of a wrong alleged to have been done by such Commissioner, 
Magistrate, Police officer or other person, by any act done under colour or in excess of 
any such duty or authority as aforesaid, or wherein, it shall appear to the Court that 
the offence or wrong if committed or done was of the character aforesaid, the prosecution 
or suit shall not be entertained, or shall be dismissed, if instituted, more than six 
months after the date of the Act complained of. 

(2) In the case of an intended sult on account of such a wrong as aforesaid, the 
person intending to sue shall be bound to give to the alleged wrong-doer one month's 
notice at least of the intended suit with a sufficient description of the wrong complained 
of, failing which such suit shall be dismissed. 

(3) The plaint shall set forth that a notice as aforesaid has been served on the 

defendant and the date of such service, and shall state whether any, and if any, what 
tender of amends has been made by the defendant. A copy of the said notice shall be 
annexed to the plaint endorsed or accompanied with a declaration by the plaintiff of the 
time and manner of service thereof.” 
The section itself is quite’ clear and action against such an officer would be 
barred agamst him. Against this it is argued on behalf of the plaintiff that 
the section does not apply if the plaintiff succeeds on merits. I do not ses how 
‘the section does not apply because it talks of any act done under colour or in 
exceas of any such duty or authority as aforesaid. Therefore to my mind it 
would come within this section. The next argument was that it must be such 
duty or authority as aforesaid and I was referred to ss. 159 to 160 and it was 
argued that the indemnity given would only cover the party if he carried out 
such duty or authority. I do not see how this indamnity is qualified by the 
terms of ss. 159 and 160 and therefore in any event there is a clear bar of 
limitation to this action even if the plaintiff had a remedy, for that remedy 
under this section stands barred against defendant No. 3. 

If the warrant is subject to serutiny, the only other point that was being 
made was that the warrant being addressed to the Commissioner of Police is 
bad (exh. A). It ig stated that the jurisdiction in contempt matters must 
be exercised by the Tribunal through its own officers and that there is no pro- 
vision under the rules nor under any law. It was argued that the House of 
Commons exercised thé execution of ita warrants through Sergeant~at-arms 
and that the High Court would exercise it through the Sheriff. I have already 
pointed out in my judgment above that there is no machinery provided for 
this, and whether that was so intentionally or not, a warrant of this nature 
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cannot be held to be bad because it is addressed to the Commissioner of Police. 
As pointed out by me above, even if it is addressed to the Sergeant-at-arms 
by the Speaker of the House of Commons, the Sergeant-at-arms would take in 
aid in execution of the warrant through the Police or even any civilian. I 
need not dilate on this point ag I have considered the question of the machi. 
nery for execution of the warrant at some length in my judgment above and 
I am unable to come to the conclusion as suggested on behalf of the plaintiff 
that the warrant being addressed in the manner in which exh. A is addressed 
is therefore bad. It cannot be denied that an officer of the House, whoever 
he may be, can take other aid. It was signed by the Speaker and made over 
to an officer of the House who addressed a letter to the Chief Secretary en- 
closing the warrant. The power to punish for contempt must imply and im- 
plies procedure to enforce it and it must be part of the privilege of the House 
to make its orders effective. 

On this finding the suit would not be sustainable, but as trial Court I have 
to answer other questions on the footing that my conclusion arrived at above 
is not correct. . 

The next question arising, if this answer were otherwise given, would be, 
whether the defendants are liable for damages in tort. But before I deal with 
that question, it is necessary to dispose of certain other points raised in con- 
nection with parliamentary practice and that would be more convenient to 
deal with at this stage, apart from the further questions whether the defence 
is barred on the principle of res judicata on account of a certain judgment 
obtained by the plaintiff in connection with his detention from the Supreme 
Court of India and the further question whether the exercise of the privilege 
under art, 194(3) ig in contravention of the fundamental rights provided for 
under the Constitution. 

The question posed is the question whether the prorogation of the House and 
the re-assembling of the House on March 7, 1952, amounted to a new Session 
cf the House and whether the business transacted prior to the prorogation 
lapsed. The Privileges Committee was appointed and met on November 3, 
1951, December 1, 1951, and on December 21, 1951. The report of the Privi- 
leges Committee was signed on January 18, 1952. The Legislative Assembly 
was prorogued on February 20, 1952, and the Session met again on March 7, 
1952. It is argued that all business apart from pending Bills lapsed on Feb- 
ruary 20, 1952, when the Assembly was prorogued and all business came to 
an end on February 20, 1952, and could not have been continued in the new 
Sessions which met on March 7, 1952. The Motion on which a resolution was 
passed (exh. D) is dated March 7, 1952, namely, a decision that a warrant 
should be issued for the production of the plaintiff before the Bar of the 
Houses on March 19, 1952. On this question Mr. Palkhivala relied upon the 
observations in May’s Parliamentary Practice at pages 264 and 265. Under 
the heading ‘‘Effect of prorogation and adjournment’’ May states that the 
effect of a prorogation is 

“at once to suspend all business until Parliament shall be summoned again. Not 
anly are the sittings of Parliament at an end, but all proceedings pending at the time are 
quashed, except tmpeachments by the Commons and appeals before the House of Lords. 
Every bill must therefore be renewed after a prorogation, as if tt were introduced for 
the first time.” 

On the other hand it is pointed out that an adjournment of the House has no 
auch effect on parliamentary proceedings and that after adjournment each 
House proceeds to transact the business previously appointed and all proceed- 
ings are resumed at the stage at which they were left before the adjournment. 
In further support of this contention Mr. Palkhivala pointed out that under 
our Constitution pending bills alone are excepted tnd that is expressly pro- 
vided for if one reads art. 174 with art. 196. Article 174(2) states that the Gover- 
nor may from time to time prorogue the House or either House and art. 196(3) 
states that a Bill pending in the Legislature of a State shall not lapse 
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by reason of the prorogation of the. House or Houses thereof. Anson in his 
Law & Custom of the Constitution at page 73 states that prorogation ends 
the session of both Houses simultaneously, and terminates all pending busi- 
ness, and a Bill which may be pending. at the date of the prorogation must 
begin at the earliest stage when Parliament is summoned again and proroga- 
tion is effected at the and of a sesion either by the King in person or by Royal 
OCommission. In this connection my attention was drawn to r. 171 of the Rules 
of Procedure of the U.P. Legislative Assembly. It is under the Chapter head- 
ed ‘‘General Rules of Procedure” and r. 171 runs as follows:— 

“When the Assembly is prorogued all pending notices shal! lapse but all Bills which 
have been introduced shall be carried over to the list of pending business of the next 
geanion.” 

It is argued that all pendmg matters are thereby brought to an end, that the 
new seasion therefore should have started the matter de novo if they could, but 
it was argued that they could not do so and that the new Session cotld not 
take cognizance of contempt of the old Seasion. This is attempted to be sup- 
ported by the proposition that punishment cannot extend beyond the Sessions 
in which the matter is considered and that the power of the House of Commons 
is only to commit and detain for the term of the session and that the House af 
Commons cannot detain a prisoner for a period beyond the current session as 
referred to by May in Parliamentary Practice at page 100. It is further 
argued that under r. 2, which provides for definitions, ‘‘prorogation’’ is defined 
to mean the ending of a session by an order of the Governor under el. (2) (a) 
of art. 174 of the Constitution. It is further pointed out that under r. 49 
it is provided that at the commencement of every session, the Speaker shall 
nominate a Committee of Privileges consisting of 10 members and therefore 
in these circumstances it is contended that there must be a new Committee of 
Privileges at the commencement of every session. On this footing it was 
argued very strenuously that the plaintiff was arraigned before one Committee 
of the House and sentenced by another Committee and that one session of the 
House does not dovetail into another except that under the Constitution itself 
Bills are expreasly saved. It is argued that the Report which was made in 
one Seasion could not be acted upon in the next Session, because, that Report 
lapsed or was quashed following upon the prorogation of the House and that 
Report which was the foundation on which the punishment could be meted out 
was no longer there and therefore the very foundation on which the punish- 
ment was founded did not exist. In support of this certain Rules of Procedure 
of the Assembly were referred to. Rule 53 provides that after the report of 
the Privileges Committee has been placed on the table of the House, the Chair. 
man of the Committee or any member of the Committee or any member of the 
House may move that the Report of the Committee be taken into consideration, 
and r. 57 provides under sub-r. (2) for a substantive motion on the subject. 
Tt is argued on the above footing that therefore the proceedings were a nullity, 
the matter having lapsed in the session prior to the one in which the Assembly 
met again and passed the resolution on March 7, 1962. 
Now the facts in connection with this point are not in dispute at all between 
the parties, but it was argued on behalf of defendant No. 2 that whether pend- 
ing proceedings lapsed or did not lapse is entirely a matter of procedure and 
Rules of Procedure are dealt with under art. 208 of the Constitution, namely, 
that a House of Legislature of a State may make rules for regulating,. subject 
to the provisions of the Constitution, its procedure and the conduct of its 
business. It is important to note that ‘the rules are to be made by the Legisla- 
ture, and in the absence of such rules under sub-el (2) of art. 208 the Rules 
of Procedure and standing orders in force immediately before the commence- 
ment of the Constitutidén shall have effect. In other words in the absence of 
any specific rules being made by the Legislature the procedure that was in 
existence before the commencement of the Constitution is to apply. It is clear 
that the Constitution, although it grants the privileges and immunities of the 


1956.] HOMI MISTRY Y. NAFISUL HUSGAN (0.0.5.}Coyazee Actg. 0. J. 299 
ot 


House of Commons under art. 194(3), does not assimilate the procedure of the 
House of Commons for the purposes of the working of a House of the State 
under the Constitution. This is clear from art. 208(2) that until rules are 
made as regards procedure by the Legislature, the procedure of the former 
Legislature applies and not the procedure of the House-of Commons of: the 
United Kingdom. It must be remembered despite the reference to May that 
although a new session is referred to, the same House re-assembles and meets 
again. Therefore whether the business lapses or not is entirely a matter of 
procedure. The contention on behalf of the plaintiff that business pending in 
one session cannot be taken up by another, is not to my mind a sustainable 
one, because the House or the Constitution of the House does not end with 
prorogation, and if it does not end with prorogation, does the power to punish 
come to an end merely because the House ceases to do busmeas and function as 
a House for a particular period of time? If the contention on behalf of the 
plaintiff were sustainable, then the result would be that unless a contempt is 
committed in the face of the House there would be no power of the House to 
punish in certain circumstances, because, first of all notice is to be given to the 
party and time would be essential to enable the party to defend, and if con- 
tempt ia committed at the end of a seasion and just before prorogation, there 
will be no time or opportunity to hear the party at the Bar or to investigate 
the contempt through a Committee of Privileges, and this would be the natu- 
ral result if the contention were accepted. As pointed out by May at p. 133: 

“Either House will punish ın one session offences that have been committed in 
another.....(and) it also appears that a contempt committed against one Parliament may 
be punished by another; and libels against former Parliaments have often been punished.” 

In this connection it must be remembered that under art. 85 the President 
is empowered from time to time to summon each House of Parliament to meet 
at such time and place as he thinks fit and he may from time to time prorogue 
the Houses or either House of the islature of the State and the Governor 
may from time to time prorogue the Houses or either House and dissolve the 
Legislative Assembly. It is clear from this that although the Legislative 
Assembly is dissolved, the Council of States is not dissolved, and therefore in 
India there cannot be a dissolution of Parliament, and therefore in India it 
would follow that the contempt would be the contempt of the same Legislature. 
As pomted out by Basu in his Commentary on the Constitution of India, 
Vol. I, at pages 526 and 527, that 

“...[on a proper reading of Article 85(2)] implies that Parliament, as referred to 
in Article 79, will be regarded as a permanent institution, though there may be changes 
in the Houses [and therefore] the Parliament of India will never stand dissolved, though 
one of its Houses may be. This is a departure from the English precedent, for in 
England, tt ts ‘Parliament’ that is dissolved even though the House of Lords is a heredi- 
tary body. So, when Parliament is dissolved, there is no House of Lords, until the next 
Parliament is summoned,” 
und under the Constitution as pointed out by Basu, the Council of States can 
effectively function while the House of the People remains dissolved. 

It is, however, not correct to say that. there was prosecution by one House 
and punishment by another. In fact, if facts are looked at, nothing was actual- 
ly before the House and brought before the House until after prorogation and 
it was for the first time before the House on March 7, 1952. The Privileges 
Committee is merely an investigating committee and under the Rules a Privileges 
Committee can be asked to report at the instance of the Speaker who may 
refer matters to it suo motw without the House referring any matter to the 
Privileges Committee. It is the Resolution of March 7 of the House that was 
being implemented and the whole. of the cause of, action is laid on events 
between March 11 and 18 and not after March 18. 

Therefore, it is clear that this is a matter which is part of the procedure of 
the House and English practice is not assimilated under the Constitution for 
the purposes of procedure and there is nothing in the Constitution or the 
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Rules lending colour to the arguments advanced. Under the Constitution 
legislative procedure is laid down under art. 107 m connection with the Union 
Parliament and under sub-cl. (3) a Bill pending in Parliament shall not lapse 
by reason of the prorogation of the Houses and under sub-cl. (4) a Bill pend- 
ing in the Council of States which has not been passed by the House of the 
People shall not lapse on a dissolution of the House of the People. Under 
art. 196(5) a Bill which is pending in the Legislative Assembly of a State, or 
which having been passed by the Legislative Assembly is pending in the Legis- 
lative Council, shall lapse on the dissolution of the Assembly. Far from the 
plaintiff’s case being supported by these articles, it is clear that this is purely 
a matter entirely of procedure. <A similar provision is to be found in the Act 
of 1985 whereby under s. 30 a Bill pending in the Dominion Legislature is not 
to lapse by reason of the p tion of the Legislature. Even reading.r. 171 
of the Rules of Procedure the Madhya Pradesh Legislative Assembly, 
it says that when the Assembly is prorogued all pending notices shall lapse. 
In these circumstances it is not poasible to accept the contention on behalf of 
the plaintiff that all pending matters, whatever they be, must lapse apart from 
Bills that are saved from lapsing under the Constitution. 

In this connection the defendants have argued that even under the English 
practice, if it were applied, the plaintiff has no case on this pomt. Because, it 
is clear that the question is, was the matter pending at the end of the Sessions 
namely what was pending at the time of prorogation. It is argued that nothing 
was pending at the time of prorogation and only an enquiry had been directed 
under the rules and therefore there was nothmg pending even if the English 
practice were considered applicable to the circumstances, There was no matter 
pending at the instance of the House. As regards the procedure in the House 
of Commons, May at p. 250 points ont that: 
~ “When Parliament is prorogued before a return is presented, it is not the modern 
practice to renew the address or order in the following session, but the order is held to 
have force from one session to another until tt is compiled with. ...orders of a former 
seasion have been read, and the papers ordered to be laid before the House forthwith.” 
Now on behalf of the plaintif it was argued that the Report was made by one 
Committee and that each session must appoint its own Privileges Committee 
for the current session, the underlying suggestion being that if a reference had 
to be made to a new Privileges Committee, the result may have been different. 
Now, if ons looka at r. 49 of the Rules of Procedure, it is headed ‘‘Committee 
of Privileges’’ and sub-r. (1) says that at the commencement of every session 
the Speaker shall nominate a Committee of Privileges consisting of 10 mem- 
bers, including the Deputy Speaker who shall be its Chairman, and therefore 
the Speaker could appoint the Privileges Committee consisting of former 
members by reappointing them and therefore there ig no question of a lost 
opportunity as far as the plaintiff is concerned. 

The rules in connection with the question of privilege under Chap. 8 of the 
rules show that under r. 44 a breach of privilege may be brought to the notice 
of the House by a Report of a Committee and under r. 48 the Speaker may 
consider the matter fit to be referred to a Committee of Privileges for report. 
The Report may be under r. 54 by the Secretary and under r. 61 unless the 
breach of privilege is committed in the actual view of the House, the House 
shall at some proper stage of the proceedings before the sentence is passed. 
give an opportunity to the person charged to be heard in explanation or excul- 
pation of the offence, and under the proviso it is unnecessary for the House 
to give the party in certain circumstances any opportunity to be heard. The 
Report was in these circumstances considered by the House on March 7. 19652, 
and if one-reads exh. D, it discloses no action of the House so far on the Report , 
itself. The resolutions of the House is of March 19, on which day the Report 
was considered, but the -plaintif does not depend for his cause of action on 
anything that took place after March 18, 1952. In these circumstances, it is 
clear that there is no question of the Report having lapsed and that it could’ 
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not be considered by the session that met after prorogation. It is pointed out 
in May at page 265 under Note (g) that: 

“Proposals have been made to provide, either by statute or by standing orders, for 
the suspension of bills from one session to another, or for resuming proceedings upon 
such bills, notwithstanding a prorogation. These schemes have been discussed in Parlta- 
ment and carefully considered by committees: but various considerations have restrained 
the legislature from disturbing the constitutional law by which parliamentary proceed- 
ings are discontinued by prorogation.” 

It is argued that even otherwise if it is a matter of procedure and if it is 
wrong procedure, art. 212(1) is a complete answer, namely, that the ‘‘validity 
of any proceedings in the Legislature of a State shall not be called in question 
on the ground of any alleged irregularity of procedure.’’ In these circum- 
stances, in my opinion the point made on behalf of the plamtiff is not main- 
tainable, namely, that the proceeding had lapsed and the subject could not be 
considered by the House which met after prorogation. 


A point was attempted to be raised on behalf of the plaintiff, namely, that 
although it is well established that a House has power to punish by imprison- 
ment and also order the party to be arrested and brought before the Bar of 
the House, there was no power to detain the prisoner prior to his sentence for 
any length of time and that he was arrested on March 11, and released on 
March 18, the returnable date for presenting himself before the Bar of the 
House being March 19, and that it was not part of the privilege to detain a 
party for a term before the returnable date. That question not being in the 
pleadings, nor having been set out in the statutory notice, was held by me to 
be a point that could not be raised and thereupon it was not argued any further. 


It was further argued that the detention has been held to be void under 
arts. 21 and 22 of the Constitution by the Supreme Court which is conclusive 
on this question; that facts were admitted before the Supreme Court on which 
a judgment was delivered which is conclusive; that the statement contained 
in para. 7 of the plaint is not traversed and therefore on the broad principle 
of res sudtcata the defendants cannot be heard to say to the contrary. When 
the plaintiff was under detention a petition was presented to the Supreme 
Court by a frend of the plaintiff, ane G. K. Reddy, against defendant No. 1 
and defendant No. 2 State under art. 32 of the Constitution of India for the 
release of the plaintiff, and the grounds set out are set ont m para. 7 of the 
plaint, namely, that it was not competent for defendant No. 1 as the Speaker 
of the Legislative Assembly, Uttar Pradesh, or for any -person appomted or 
authorised by him or defendant No. 2 State to execute a warrant issued by 
defendant No. 1 outside the territorial jurisdiction of defendant No. 2 State; 
that defendant No. 8 and defendant No. 4 acted illegally and without juris- 
diction, and thirdly that the plamtif’s arrest and detention was «lira vires 
of the Constitution as infringing and contravening art. 19(1), art. 21 and 
art. 22 of the Constitution of India; that the said Legislative Assembly and 
defendant No. 1 had no authority to try the plaintiff for the alleged contempt, 
and lastly that the said Legislative Assembly had no authority to make rules 
or exercise powers inconsistent with the fondamental rights guaranteed by 
the Constitution of India. It is perfectly true that a petition in that form was 
presented. Now it is clear from a copy of the Judgment annexed to the plaint 
itself that the learned Judges of the Supreme Court passed an Order 
and the judgment is headed ‘‘Order’’. It is quite clear from this order that 
when the petition was opened certain facta were admitted by-both parties, first 
that the petitioner in that petition was arrested-in Bombay on March 11 and 
taken in custody to Lucknow to be produced before the Speaker of the Uttar 
Pradesh Legislative Assembly to answer a charge of breach of privilege, that the 
plaintiff was not produced before a Magistrate within 24 hours of his arrest and 
remained in detention in the Speaker’s custody at Lucknow. The Attorney- 
General admitted before the Bench that this allegation was well-founded, 
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“that is to say, that since his arrest on the 11th March, Mistry has not been produced 
before a Magistrate; but is still detained in custody.” 
Thereupon the learned Judges on these admitted facts came to the conclusion 
that that was a clear breach of the provisions of art. 22(2) of the Constitution 
of India and concluded by saying 


“In view of the admitted facts it is perfectly clear that this provision of the consti- 
tution has been contravened and the sald Mr. Mistry is entitled to his release.” 
This is the whole of the order passed. It must be remembered that on these 
admitted facts the learned Judges simply indicated that art. 22(2) had been 
contravened. The only parties before the Supreme Court were defendants 
Nos. 1 and 2. The question is whether on the principle of res judicata the 
defendants im this suit are barred from contending that the detention was 
proper and valid in the eye of the law. On a reading of the judgment it is 
clear that the conclusion arrived at on this order was on admitted facts which 
indicated that the Constitution had been infringed. There is no mention in 
the order that the warrant was the warrant of the Legislative Assembly of 
Uttar Pradesh or-‘that the warrant was for contempt of the said House. The 
Uttar Pradesh Legislative Assembly was not impleaded as a party nor were 
defendants Nos. 3. and 4 in the present suit. All that was admitted on which 
the conclusion necessarily followed was the arrest at the instance of and the 
custody of the Speaker. The whole of this evidently hangs on the averments 
set out in para- 11 of the petitition which is exh. F which runs as follows :— 

“Your Petitioner states that since his arrest and detention on the 11th March 1952 
the sald Homi Dinshaw Mistry has not been produced before any Magistrate and has 
been kept in custody of either the first or the second Respondent or both without the 
authority of any Magistrate. Your Petitioner therefore, submits that the Respondents 
have violated the fundamental right guaranteed under Article 22 of the Constitution 
of India and that the arrest and detention of the said Homi Dinshaw Mistry is ultra 
vires, legal and invalid.” 

Now it is abundantly clear that under art. 141 of the Constitution any law 
declared by the Supreme Court shall be binding on all Courts within the terri- 
tories of India. The question is whether there is any declaration of law to be 
found in this order. There is only a statement of admitted facts and 
the sequitur that on these admitted facta art. 22(2) must be applied. But 
altogether apart from that there is a decision of the Supreme Court itself 
reported in The State of Punjab v. Ajab Singh’ and in that judgment the 
learned Judges have had reason to refer to this petition. Before discussing 
that case, it is necessary to set out certain points. The first is that the Speaker 
ia not the authority that issued the warrant. The warrant was issued by the 
High Court of Parliament namely the House of the Legislative Assembly and 
the signature to the warrant was appended by the Speaker entirely in his 
administrative capacity. I am entirely of the opinion that the manner in 
which the facts were admitted indicated that the warrant was looked at as if 
rt was issued by the executive and not by a judicial authority. The warrant 
exh. K is signed by the Speaker in pursuance of the Resolution of the House, 
and therefore in my opinion clearly the authority issuing the warrant was 
the House and not the Speaker. It is perfectly true and rightly pointed out 
by Mr. Palkhivala that the body of the petition does indicate the allegation that 
it was in pursuance of certain contempt proceedings that the warrant was 
issued, but those statements were not made the basis of the judgment, 
but certain admitted facts as regards the period of detention and non-produc- 
tion before a Magistrate within twenty-four hours. Therefore if the Order 
which amounts to a Judgment is to be binding it would be binding, as I have 
pointed out above, under art. 141 as laying down the law. 

Now the case of The State of Punjab v. Ajab Singh is the last word on the 
subject and their Lordships have referred to the Blite case in eal sadgment, 


1 [1983] 8. C. R. 254, 
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That case was considered under the Abducted Persons (Recovery and Restora- 
tion) Act under which Police Officers are authorised to take abducted persons 
into eustody and deliver such persons to the officer in charge of the camp, and 
the question was raised whether such an arrest was contrary to the scope of 
art. 22 of the Constitution. It was held that (p. 269): 

“...the physical restraint put upon an abducted person im the process of recovering 

and taking that person into custody without any allegation or accusation of any actual 
or suspected or apprehended commission by that person of any offence of a criminal or 
quasi-criminal nature or of any act prejudicial to the State or the public interest, and 
delivery of that person to the custody of the officer in charge of the nearest camp under 
Section 4 of the impugned Act cannot be regarded as arrest and detention within the 
meaning of Article 22(1) and (2) (of the Constitution and therefore the Abducted Per- 
sans (Recovery and Restoration) Act does not infringe the fundamental right guaranteed 
- by Article 22 of the Constitutian).” 
The argument m that case was set out at p. 262, namely that the Constitution 
commands that every person arrested and detained in custody shall be produced 
before the nearest Magistrate withm twenty-four hours excluding the time 
requisite for the journey from the place of arrest to the Court of the Magis- 
trate and that s. 4 of that Act required the police officer who takes the abducted 
person into custody to deliver such person to the custody of the officer-in-charge 
of the nearest camp for the reception and detention of abducted ‘persons, and 
they held that (p. 263): 

“ ..whatever may be the effect of the absence from the Act of provisions similar to 

those of article 22(1), the provisions of article 22(2) which is wholly inconsistent with 
section 4 (of the Act) cannot possibly, on account of such inconsistency, be read into 
the Act. The sole point for our consideration then is whether the taking into custody 
of an abducted person by a police officer under section 4 of the Act and the delivery of 
such person by him into the custody of the offlcer-in~charge of the nearest camp can 
be regarded as arrest and detention within the meaning of article 22(1) and (2). If they 
are not, then there can be no complaint that the Act infringes the fundamental right 
guaranteed by article 22(1) and (2).” 
The test applied by the learned Judges of the Supreme Court shortly put was 
the test whether the warrant issued was a warrant by executive authority or 
a warrant issued by a Judicial authority, and they posed the question whether 
the protection under art. 22 extends to both categories of arrest as indicated 
above and if not which of them comes under its protection. This is what they 
say in that connection (p. 268): 

“ ..In the case of arrest under a warrant issued by a court, the judicial mind had 
already been applied to the case when the warrant was issued and, therefore, there is 
leas reason for making such production im that case a matter of a substantive funda- 
mental right. It is also perfectly plain that the language of article 22(2) has been prac- 
tically copied fram sections 60 and 61 of the Code of Criminal Procedure which admitted- 
ly prescribe the procedure to be followed after a person has been arrested without war- 
rant, The requirement af article 22(1) that no person who is arrested shall be detained 
in custody without being Informed, as soon as may be, of the grounds for such arrest 
indicates that the clause really contemplates an arrest without a warrant of Court, for, 
es already noted, a person arrested under a court’s warrant is made acquainted with 
the grounds of his arrest before the arrest is actually effected.” 

They sum up the position by saying that (p. 269): 

“ ..In other words, there is Indication in the language of article 22(1) and (2) that 
H was designed to give protection against the act of the executive or other non-judicial 
authority.” 

Thereafter they emphasise this position by indicating that ‘‘the -Blitz case” 
relied upon proceeded on this very view, for there the*arrest was made on a 
warrant issued, not by a Court, but, by the urges of a State Legislature and the 
arrest was made on the distinct accusation of the arrested person being guilty 
of contempt of the Legislature, So that it is clear that on admitted facts it 
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was held that it was a Speaker’s warrant and therefore a warrant by the exe- 
cutive. It is quite clear that the question whether the warrant issued at the 
instance of the House in contempt proceedings is a judicial warrant or not, was 
not posed, nor was any argument advanced on any point on either side before 
the order was passed by the Supreme Court on the said Petition. As I have 
indicated, the last word is in the judgment of the Supreme Court in the case.of 
The State of Punjab v. Ajaib Singh. Applying the test laid down by their 
Lordships and following the observations of their Lordships in this case where 
they have indicated how they entertained the petition in The Blitz case, I have 
come to the conclusion that this is a judicial warrant and on the face of it it 
indicates that the warrant is issued im connection with contempt of the House 
and therefore it would clearly fall within one of the categories indicated by — 
their Lordships. The categories indicated are two and it is within the category 
of judicial warrant that this warrant necessarily falls and therefore cannot 
draw the protection afforded by art. 22 of the Constitution. It is clear to my 
mind therefore that the ratio is clearly laid down in Ajab StngA’s case and 
there is no ratio to be drawn from the order dictated on the petition presented 
by the plaintiff which would make art. 141 of the Constitution applicable, In 
this connection the observations of the Privy Council in the case of Mata 
Prasad v. Nageshar Sahas! should be kept in mind. The observations are as 
follows (p. 417) — 

“In view of the peculiar course adopted by the Subordinate Judge in dealing with 

this case and in order to prevent other Courts in India from falling into the same error, 
their Lordships think it desirable to point out that it is not open to the Courts in 
India to question any principle enunciated by this Board, although they have a right of 
examining the facts of any case before them to see whether and how far the principle 
on which stress is laid applies to the facts of the particular case. Nor is it open to them 
whether on account of Judicial dignity’ or otherwise, to question tts decision on any 
particular issue of fact. Any application for review of judgment on grounds permissible 
by Jaw only lies to the Judicial Committee.” 
The only principle on this question enunciated by their Lordships of the 
Supreme Court is to be found in Ajab Stngh’s case, and I am not entitled to 
rely upon the judgment in the petition and draw any logical results attending 
thereon. That the ratio must not be carried to a logical conclusion in another 
case is laid down in the judgment reported in Quinn v. Leathem,® the relevant 
passage being at page 506. Lord Halsbury observed in his Judgment as 
follows (p. 506) :— 

“_..Now, before discussing the case of Allen v. Flood’ and what was decided there- 
in, there are two observations of a general character which I wish to make, and one is 
to repeat what I have very often said before, that every fudgment must be read as ap- 
plicable to the particular facts proved, or assumed to be proved, aince the generality 
of the expressions which may be found there are not intended to be expositions of the 
whole law, but governed and qualified by the particular facts of the case in which such 
expressions are to be found. The other is that a case is only an authority for what it 
actually decides. I entirely deny that # can be quoted for a proposition that may seem 
to follow logically from it. Such a mode of reasoning assumes that the law is necessarily 
a logical code, whereas every lawyer must acknowledge that the law is not always logical 
at all.” 

In the result the contention of the plaintiff on this point could only be sustained 
and be sustainable if there was a declaration of law laid down by the Supreme 
Court in the Judgment delivered on the Petition and if no later decision of the 
Supreme Court were available on the subject. In these circumstances as indi- 
cated above, I am of the opmion that the decision of the Supreme Court on the 
petition the order whereof, is appended to the plaint is not a bar against tho 
defendants. ° 

The next point that must be dealt with is an argument presented on behalf 
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of the plaintiff that the action of the defendants in obtaining the arrest and 
detention of the plaintiff was contrary to the fundamental rights provided 
under our Constitution. Now Mr. Palkhivala in answer to my question con- 
ceded that this Court has no jurisdiction to declare any one article as overriding 
another or to hold that one article negatives the effect of another. According 
- to Mr. Palkhivala the privileges of the Assembly. as a Honse are controlled by 
the provisions made and set out in the Constitution in connection with funda- 
mental rights and it was argued from that that the House had no power to 
commit for contempt where the committal is in denial of any fundamental right 
prescribed by the Constitution. It was argued that if there was any inherent 
_right in the House to try and punish for contempt prior to the Constitution, 
the Constitution itself has cireumseribed that right now and it was therefore 
argued that the power conferred under art. 194(3) is cut down. It was con- 
tended that the judgment of the Supreme Court on the petition upheld the 
fandamental rights against the privilege of the Legislature. Now the question 
is, are the rights under art. 22 superior to and above the privilege conferred 
and expressly conferred by. art. 194 of the Constitution and does art. 19(1) (a) 
similarly control and cut down the power conferred by art. 1941 The attempt 
to my mind to do this must necessarily lead to the question namely, are the 
privileges and powers conferred under art. 194(3) cut down in terms or by 
implication, and it was argued that the immunity of the Speaker even if con- 
ceded in carrying out the orders of the House cannot avail any of the other 
defendants. It was contended that the Legislature is not a Court and for that 
purpose May on Parliamentary Practice was also agai resorted to. The quo- 
tation of Justice Coleridge at p. 165 of May’s Parliamentary Practice was 
relied upon where he said: 

“,..In truth, the House is not a court of law at all, in the sense in which that term 
can alone be properly applied here;-netther originally, nor by appeal, can it decide a 
matter in litigation between two parties: it has no means of doing so; it claims no such 
power; powers of inquiry and of accusation it has, but it decides nothing judicially, 
except where it is itself a party, in the cuse of contempts. A» to them no question of 
degree arises between courts; and, in the only sense therefore in which this argument 
would be of weight, it does not apply. In any other sense the argument is of no farce.” 
Tt is perfectly true that although the House of Commons started as the judicial 
arbiter of the nation it lost all its fonctions as a Court of law, but it retamed 
and exercised that part of its functions as a Court of law for the preservation 
of the dignity of the House, namely the power to try and punish for contempt. 
To that extent it is to my mind a Court, nonetheless for Justice Coleridge him- 
gelf used the words ‘‘except where it is itself a party, in the case of contempts.’’ 
Therefore now we must consider how far do the fundamental rights affect the 
privilege set out under art. 194. As I have indicated above there is no expres- 
gion used nor is there anything implied to suggest that anywhere in the Con- 
stitution art. 194 has been qualified or cut down. Every fundamental right 
must be a justiciable one. and if it is a justiciable one, scrutiny of the Court 
must be there, and if go, it would lead to scrutiny by the Court in the internal 
affairs of a Legislature which must on that argument become necessary and found 
inevitable. Now under art. 105 and art. 194 privilege is in fact the same as 
the privilege enjoyed by the British Parliament, and if it is to be enjoyed in 
the same manner. the words of art. 194 are quite clear—the privileges are those 
of the British Parliament—-, then unless outside control is eliminated the 
essence of privilege would be destroyed, because it would then not be able to 
survive if scrutiny by Courts is allowed, and as set out in May at pages 171 and 
172 even statute law is not bmdmg on the House of Commons mone it is consi- 
dering its internal affaire. 

Apart from that the manner m which art. 194 is famed gives an indication 
on this point, because art. 194(T) alone is made subject to the provisions of the 
Constitution and sub-head (3) is not made subject to the provisions of the Con- 
stitution and it is a legitimate inference to draw that the framers of the Consti- 


L- R.—30. 


306 THE BOMBAY LAW REPORTER. [VOL LX. 


tution did so deliberately. Im subcl (3) of that article there appear the words 
‘in other respects’’ which clearly indicate a clear dividing line indicating the 
clear adoption of the absolute privilege of the House of Commons. As I have 
indicated, this article is an exact replica of s. 49 of the Constitution of the 
House of Representatives of Australia and in the case I have already referred 
to namely, The Queen v. Richards; Ex Parts Fitzpatrick and Browne', it is 
indicated at page 164 in very clear language as follows :-— 

“_..For section 49 says that, until the powers, privileges and immunities of the 
House are declared by Act of Parliament, the powers, privileges and immunities of the 
House shall be those of the Commons House of Parliament of the United Kingdom at 
the establishment of the Commonwealth. The language is such as to be apt to transfer 
to the House the full powers, privileges and immunities of the House of Commons. As 
Lord Cairns has said, an emential ingredient, not a mere accident, in those powers, is 
the protection from the examination of the conclusion of the House expressed by the 
warrant.” 

Now turning to art. 18 which prescribes the effect and extent of fundamental 
rights, it is clear that art. 18 does not show any intendment to affect the other 
articles of the Constitution. For instance, art. 14 lays down express limitation 
an the State as defined by art. 12 and limitations on the State are to be found 
in several other articles. In art. 12° the words ‘‘other authorities” are used, 
but the words ‘‘other authorities’’ folowing upon the words ‘‘local authorities’’ 
clearly show that the expression ‘‘other authorities’’ must be construed ejusdem 
generis with “‘local authoritiea’’ and cannot possibly include the Legislative 
House of a State. In this connection it must be remembered that the privilege 
and power conferred is not of the Legislature as such, for the Legislature 
includes both the Houses and the Governor, but the privilege - is the privilege 
of the House of the Legislature and the House is not included in the definition 
of the State as set out in art. 12 of the Constitution. The House, looking to the 
manner in which the privilege is conferred, is a separate entity not coming under 
art. 12 or art. 79. In these circumstances, the only conclusion one can come 
' to is that none of the articles apply to the House of the Legislature and control 

art. 194 and that there is no express limitation on the House although limita- 
~ tions are to be found on the powers of the State, on the powers of the judiciary 
and on the powers of the extcutive, nor can I find anywhere in the Constitution 
that there is any such limitation by implication. Therefore, fundamental rights 
are to be read as limitation on the Government or on the Legislature, but not 
as controllmg other parts of the Constitution and the reason for limitations 
on the executive and legislative interference is to be found in the judgment of 
the Supreme Court in the case of The State of West Bengal v. Subodh Gopal 
Bose* the relevant observations being at-p. 607 where Chief Justice Patanjali 
Sastri observed that: 

*...Though, as pointed out...protection against executive action is not really needed 
under systems of Government based on British jurisprudence according to which no 
member of the executive can interfere with the liberty or property of a subject except 
in pursuance of powers given by law, our Constitution~makers, who were framing a’ 
written Constitution, conferred such protection explicttly by imchiding the executive 
Governments of the Union and the States in the definition of “the Sinte” in article 12. 
A fundamental right is thus sought to be protected not only against the legislative organ 
of the State but also against its executive organ. 

Also see Ananthakrishnan v. State of Ma Madras.3 Tt is, therefore, clear that 
construction of articles set out in the Constitution with reference to fundamental 
rights must be made to reconcile with art. 194, namely leaving the privileges 
of the House inviolate and not make the privileges nugatory by such reading 
of other articles. In this connection also I may finally refer to Queen v. 
Richards where it is clearly held that the identical section, namely s. 49 of the 
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relevant Act considered by that Court was not to be made subject to the other 
parts of the Constitution. On the contrary, in my view if there is any mdica- 
tion, it is the other way about, because, so many other articles of our Constitu- 
tion including art, 194(1) are made subject to the provisions of the Constitution 
and yet the founders of the Constitution did not make art. 194(3) subject to 
the provisions of the Constitution. 

Before ing with an important question that was argued in connection 

with the liability of the defendants in tort, I may again refer to the immunity 
claimed by the Speaker, defendant No. 1, under art. 212(2). Protection to the 
Speaker and Officers is evidently based on the complete supremacy of the House 
and the orders of the House have to be executed through the Speaker and 
powers of the Speaker ave regulated by r. 65 of the Rules of Procedure which 
says that the Speaker, or any other person authorised by him in this behalf, 
shall have the power to execute all the orders passed and sentences inflicted 
by the House. Therefore, when the warrant was issued by the House and 
ordered to be issued by the House it was signed by defendant No. 1, the Speaker, 
merely for the purpose of carrying out the order of the House. This is not in 
any sense an external act. In fact when the resolution of the House of March 
7, 1952, was passed. the Speaker had to act under r. 62 which says that the 
Speaker may summon the party charged by notice or warrant to appear before 
the House at any stage of the proceedings. Evidently the House did not want 
to wait until the plaintiff came within jurisdiction, but wanted the plaintiff 
to be taken into custody wherever the plaintiff may be found and to be brought 
before the Bar of the House. Therefore, fixing of the date and taking into 
custody naturally flowed from the resolution itself and E e of the date 
or the returnable date in the warrant is to my mind a ministerial act, namely 
fixing of date for the production of the party sharged with the offence on any 
day before the-conclusion of the Session. The warrant signed by the Speaker 
was passed on to the Secretary of the Legislative Assembly who passed it on 
to Bombay. 
In these circumstances it is clear that the Speaker acted as an officer of the 
House and signed the warrant in performance of the duty arising in connection 
with the mternal affairs of the House. On the admitted facts this position 
shows that defendant No. 1 did nothing except in his capacity as Speaker. 
The immunity is an absolute one and officers are protected even if the warrant 
ig wrongly executed by others, and this is a clear bar under the Constitution 
and stands on a different and a higher footing to a bar under a statute. In 
my opinion, therefore, as far as defendant No. 1 is concerned, the immunity 
provided by the Constitution is available and complete. 

I have already stated that I am unable to see any reasoning set out in the 
case reported in Anand Bihari Mishra v. Ram Sahay’ the relevant passage 
relied upon being at pages 178 and 174 <A further Judgment relied upon is in 
the case of Raj Narain Singh v. Atmaram Govind. The only passage relied 
upon in that judgment is at the end of the judgment in para. 68, where the 
Jearned Judge observed as follows (p. 712): 

“ ..I would have felt Httle difficulty tn holding that the petitioner would have been 
entitled to relief by this Court because in my judgment the priviloges, immunities and 
powers of the House or its Speaker could not override the positive prohibitions contain- 
ed in the Constitution, nor could they make the provisions of Part [the Fundamental 
Rights—nugatory, even though article 194(3) has not been made spectfically subject to 
the other provisions of the Constitution. To hold otherwise would be to place the 
Speaker or the Legislature of a State, above the Constitution—that, in my judgment, 
can never be held.” 


With the utmost respect to the learned Judge, for reasons I have set out above. 
I am unable to adopt this reasoning set out in this paragraph. 
Tf the conelnaion I have arrived at, namely that the writ issued at the instance 
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of the House can be executed beyond the territorial limits of Uttar Pradesh 
State, is correct, no further question would arise as regards liability. In con- 
nection with this writ I may state that under the Parliamentary practice if it 
is effective, then every officer, who is called upon to help im the execution af 
the writ by arrest of the person is bound to do so under pain of himself becom- 
ing liable for contempt in not aiding in the execution of the order, and the same - 
would apply, it appears from May’s Parliamentary Practice, to every citizen 
called upon to aid in the execution of the said order. If that position is a 
correct position, no hability in tort would arise. 

If, however, the position were otherwise, the question would arise, which I 
must determine, namely whether defendants Nos. 2 and 4, as Governments of 
their respective States are liable in tort, because m that event this would be 
an actionable wrong, and it is contended on behalf of the plaintiff that there is 
no distinction between a relief sought yee a Government of a State on the 
ground of tort against property and on ground of tort against the person of 
a party. 

Now the question posed as regards the liability of the Government has been 
considered in numerous authorities. The question to be determined is, it is 
contended and rightly contended, different from the position prevailing in 
England. In England shortly put, the King can in theory do no wrong and there- 
fore the Crown was at all times immune from any action on the ground of tort 
committed by officers of the Crown. Even that position was modified subsequent- 
ly by allowing a citizen if he felt aggrieved by an action against his property by 
the State to proceed by way of Petition of Right and the Courts did entertain such 
a petition as that was an appeal against an act of an officer of the Crown and 
a grievance was laid under a petition which could be entertained and special 
procedure for that purpose was thereby adopted. The position in law in India 
is different and that came about by historical reasons inasmuch as the East 
India Company which was a trading corporation also held sovereign powers. 
Inasmuch as it was a trading corporation, all causes of action arising against 
it flowing upon its trading activities could be entertained by Courts of law, 
and when the Hast India Company’s powers and duties were taken over by the 
Crown, the right to proceed against the East India Company survived to parties 
by express enactments and that was successively revived under different Govern- 
ment of India Acts as ultimately reflected in s. 176 of the Government of India 
Act of 1935 prior to which the suita could be filed against the Secretary of State 
for India in Council. The Secretary of State for India in Council was made a 
body eorporate for the purpose of enabling it to sue and for enabling parties 
to sue it. That liability was embodied in s. 176 which says that: 

“The Domtiton may sue or be sued by the name of the Dominion of India and a 
Provincial Government may sue or be sued by the name of the Province, and,...sue or 
be’ sued in relation to their respective affairs in the like cases as the Secretary of State 
in Council might have sued or been sued H this Act had not been passed.” 


This statutory right to sue is bodily preserved under our Constitution by art. 
800 of the ‘Constitution and it presefves intact what was enacted under s. 176 
of the Government of India Act of 1935. 


Now it appears that discussion has flowed on this question under several 
heads, namely whether an act of the Government is an act of State or a commer- 
cial venture or an act effected in the exercise of a statutory duty by officers of 
the Government, if authorised by the State, or for the benefit of the State and 
lastly where the State directs an act not covered by statutory duties. At one 
time there appeared to be a certain amount of confusion between the concept 
of an act of a State and an act flowing upon the axercise of sovereign powers 
posseased by the State. ° But it is clear that an act of State is an act which takes 
_place to the prejudice of a foreigner and in those circumstances a Court would 
have no jurisdiction to enter upon an enquiry against the State. That was ex- 
plamed in the leading judgment of Eshugbayi Kleko v. Government of Nigeria 
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Officer Admimstoring).' Lord Atkin delivering the judgment of the Judicial 

ittee said that (p. 671): 

Aana wad. mada by Gheyof the Ieaiviad judas thal the order dn E Gass 
wescan act of State: This phrase is capable of being misunderstood. As applied to an 
act of the sovereign power directed against another sovereign power or the subjects of 
another sovereign power not owing temporary allegiance, in pursuance of sovereign rights 
of waging war or maintaining peace on the high seas or abroad, it may give rise to no 
legal remedy. But as applied to acts of tha executive directed to subjects within the 
territorial jurisdiction it has no special meaning, and can give no immunity from the 
jurisdiction of the Court to inquire into the legality af the act.” 
pas observation was prefaced by the remark: 

ia arcada anh “Eisttiay Guviebeudatics na man ber- ab the conire ca hate 
E i S ESSE E E A T 
support the legality of his action before a Court of justice. And it is the tradition of 
Britiah justice that judges should not shrink from deciding such issues in the face of 
the executive” (p. 670). 

Now the plaintiff lays this claim for damages against the State of Uttar Pradesh 
and the State of Bombay, defendants Nos. 2 and 4 respectively on the ground 
that both these parties directed an act carried out by certain offleers which was 
not covered by statutory duties. It is alleged that the Government acted in 
ordering implementation of the warrant and thereby authorised and directed 
an illegal act. In fact it is pointed out that in the written statement of defen- 
dant No. 3, he states that he carried out the orders as issued by his superiors 
and thereby impliedly meant the State of Bombay. It is argued that the letter 
from the Secretary of the Uttar Pradesh Legislative Assembly dated March 7 te 
the Chief Secretary to the Government of Bombay enclosing the warrant dated 
March 7, 1952, is in itself a clear directive by the Government of Uttar Pradesh 

As far as defendants Nos. 2 and 4 go, they deny that any act in this connection 
was authorised by either of these Governments and they point out that the 
plaint itself clearly makes out a case as far as defendant No. 4 goes, that they 
were guilty of allowing their officer or officers to implement the warrant, but 
no direct authority in the sense of issuing of an order to carry out the arrest 
was at any time relied upon or pleaded. I am of the opinion that both defen- 
dant No. 2 and defendant No. 4 did call upon certain officera to execute the 
warrant, and if I am wrong on the other issue as regarda the validity of the 
execution of the writ out of the territorial limits of Uttar Pradesh, defendants 
Nos. 2 and 4 cannot plead any immunity on the ground of lack of maintain- 
ability of the action by virtue of nonliability for tort by a Government on a 
discussion. of the decisions which I proceed to consider. 

The sheet-anchor of the defendants’ arguments rests upon a leading decision, 
namely the case of the P. & O. 8. N. Co. v. Seoy. of State for Indéa.2 In that 
case after reviewing the different enactments and the rights and privileges and 
the liability of the East India Company and the successor of the Hast India 
Company, namely the Secretary of State for India, under different statutory 
enactments, the learned Judge, Chief Justice Sir Barnes Peacock, made certain 
observations. He observed that: l 

“This, as a general rule, is true, for it is an attribute of sovereignty, and an univergal 
law, that a State cannot be sued in its own Courts without its consent.” 
But he pointed out that under 21st and 22nd Vict. Chap. 106, the Secretary 
of State in Council is rendered subject to the same liabilities as those which 
previously attached to the Bast India Company and that in determining the 
question whether the Hast India Company would, under the circumstances, have 
been liable to an action, the general principles applicable to sovereigns and 
States, and the reasoning deduced from the maxim of the English law that 
the King can do no wrong, would have no force. The case considered by the 
learned Judge was the case of an action arising out of an accident to a certain 
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horse belonging to a party and the damage arising from an act of persons 
employed in Government service executing a Government undertaking, and the 
learned Judge observed as follows (p. 13): 

“We are of opinion that for accidents like this, if caused by the negligence of servants 
employed by Government, the East India Company would have been liable, both before 
and after the 3rd and 4th Wm. IV, c. 83 and that the same Hability attaches to the Secre- 
tary of State in Council, who is llable to be sued for the purpose of obtaining satisfac- 
tion out Gf the revenues of India...and that it would be inconsistent with common sense 
and justice to hold otherwise.” 

The learned Chief Justice who was a Judge of great eminence after that finding 
proceeded to say (p. 14): 

“But where an act is dane, or a contract is entered into, in the exercise of powers 

usually celled sovereign powers, by which we mean powers which cannot be lawfully 
exercised except by a sovereign, or private Individual delegated by a sovereign to exer- 
cise them, no action would He.” 
That has given rise to the argument that where an act complained of was an 
act exercised by the State by virtue of its soverign rights or exercised by an 
officer to whom certain powers flowing from that sovereign right are delegated, 
then an action against the State would be barred. 

Now taking the authorities, the first is the case of Forester v. Seoretary of 
State for India in Councidl.' In that case the question was whether the re- 
sumption of certain lands in the possession of the Begum was an act of State 
or whether an act that could be one that could be sued upon. Their Lordships 
of the Privy Council held that the resumption could not be construed as an act 
of State at all, because it was not the seizure by arbitrary power of territories 
which up to that time had belonged to another Sovereign State; but it was the 
resumption, under colour of a legal title, of lands previously held from the 
Government by a subject under a particular tenure and the Government had 
resumed it upon the alleged determination of that tenure and that therefore the 
validity of the title to resume is prima facie cognixable by the municipal Courts 
of India. At 16, their Lordships quoted from the judgment of Lord 
Kingsdown as follows :-— 

* “|, What was the real character of the act done in this case? Was it a seizure by 
‘ arbitrary power on bebalf of the Crown of Great Britain of the dominions and’ property 
of a neighbouring state, an act not affecting to justify itself on grounds of municipal law? 
or was it, in whole or in part, a possession taken by the Crown under colour of legal 
title af the property of the late Rajah of Tanjore in trust for those who, by law, might 
be entitled to it on the death of the last possessor. If it were the latter, the defence 
set up has no foundatian,” 
and their Lordships concluded by saying (p. 17): 

“...E by means of the continuance of the tenure or for other cause, a right be 

claimed in derogation of this title of the Government, that claim, like any other arising 
between the Government and its subjects, would prima facie be cognizable by the muni- 
cipal Courts of India.” 
This question has been considered by the Calcutta High Court in the case of 
Uday Chand Mahtab v. Province of Bengal. The learned Judge Mr. Justice 
Chakravartti at p. 145 said that the law as to the vicarious liability of the Crown 
in India for acta or omissions of its subordinate officers or agents is now fairly 
well-established. He then traced the history under the different statutes and 
gaid that the root authority on the point was the decision of Sir Barnes Peacock 
in the case of Peninsular and Orvental Steam Navigaticn Company v. Seoratary 
of State for Indis and he summed up at page 146 as follows :— 


“.,.Qne class are acty of State, properly so called, such as making a treaty, com- 
mandeering private property for war purposes, or quelling civil disturbances by force. 
Such acts are never fustifiable in Courts of Law, and since the Crown ttmelf is not 
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answerable for such acts in its Courts, there is no principle upon which it could be 
made liable for the acts of tts officers or subordinates. The immunity is absolute. The 
other class of acts are those which are dome under the sanction of some municipal law 
or statute and in exerclse of powers thereby conferred.” 
As regards the other class of acts he sub-divided them into two (a) those con. 
sisting in detention by the Crown of land, goods or chattels belonging to the 
subject and (b) those done by officers of the Crown in the discharge of their 
official duties and that in connection with the latter no action would lie except 
in cases where it can be proved that the impugned act had been expressly 
authorised by the Crown or that the Crown had profited by its performance. 
The learned Judge observed (p. 147) :—~ 

“...The reason why no right of action lies except on proof of special authorisation 
py the Crown is that, in the absence of such proof, the act is cansidered to have been 
done in exercise of the power or the discretion vested in the officer by the relevant law 
and not in pursuance of any implied authority derived from the Government.” 
This position has been considerably elaborated in the judgment which Mr. 
Palkhivala referred me to, the case being State v. Rini Senabatt.1 At p. 616 
Mr. Justice Ahmad considering the different exceptions under which the State 
would be liable stated that where the acts complained of consist in detention by 
the State of land, goods or chattels belonging to the subject though in fact 
those acta are done by the officers of the State in the exercise of power given 
to them under the municipal law, a cause of action would arise and the subject 
has a right to maintain an action against the State. He said, however, that the 
acts done in the exercise of sovereign powers are broadly divisible into two 
groups, the first covering the acts of State properly so called, such as making 
a treaty, commandeering private property ete., the second covering the acts 
done under colour of municipal law as to which the agent at any rate is always 
responsible. 

Now considering these authorities it is argued on behalf of defendants Nos. 2 
and 4 that the judgment of Sir Barner Peacock in the case of Pemnsular and 
Oriental Steam Navigation Company, has been approved by their Lordships of 
the Privy Council in the case of Secretary of State for India v. Moment,? at 
page 48 and therefore unless the decision in the Pensnsular and Oriental Steam 
Navigation case is diagented from by the Privy Council or the Supreme Court, 
it stands as good law today. The reason why it was argued by Mr. Searvai that 
this is the last word and is still good law having been approved by their Lord- 
ships of the Privy Council, is to be found in a certain observation made by Lord 
Haldane in the case of Secretary of. State for India v. Moment. The question 
that their Lordships of the Privy Council were considering in this case was 
whether s. 41(b) of Act IV of 1898 (Burma) which enacted that no civil Court 
was to have jurisdiction to determme a claim to any right over land as against 
the Government, was lira vires, as being in contravention of s. 65 of the Govern- 
ment of India Act, 1858, and that was the only question that was being con- 
sidered. The argument was that s. 65 provided that there was to be the same 
remedy for the subject against the Government as there would have been against 
the East India Company and that it could not be affected by an Act of the 
Indian Legislature. Their Lordships after considering the relevant provisions 
of the Government of India Act held that s. 41 of Act of 1898 was ultra vires. 
The suit was a suit for damages for wrongful interference with the plaintiff’s 
property in land and it was held that a suit for damages for wrongful inter- 
ference with the plaintiff’s property in land would have lain against the Fast 
India Company and therefore on the principle laid down in the case of the 
Pemnsular & Oriental Steam Navigation Company, the cause of action was 
there and the suit was maintainable. This does not mean, as I will show here- 
after, that the observations of Sir Barnes Peacock, which I have quoted above, 
were in fact approved of by their Lordships of the Privy Council and adopted 
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by them as argued by Mr. Seervai. Even otherwise if Secretary of State fer 
India in Council v. Moment could be read as approving of the observations of 
Sir Barnes Peacock, even then Mr. Seervai’s contention would not be acceptable 
to me, because it is pointed out that the authority namely the judgment in the case 
of P. & O. 8. N. Co. v. Secy. of State for India has been shaken by the obser- 
vations of the Privy Council in a much later case namely B. Venkata Rao v. 
Secretary of State for Indta.' But I may, before I come to that, refer to the 
observations of the learned Chief Justice in the case of Rao. v. Advant.2 At 
page 398 the learned Chief Justice considered the argument on behalf of the 
Government of Bombay that the Government could not be brought before the 
Court and could not be sued in respect of any governmental or executive act 
and that Government could only be sued in respect of such acts as could be per- 
formed by an individual or by a trading corporation, and the contention evident- 
ly put forward and considered by the learned Chief Justice is whether when 
Government acts as a sovereign authority, its acts are outside the purview of 
municipal Courts and cannot be questioned in those Courts. This argument 
was described as a startling proposition. Thereafter the learned Chief Justice 
quoted from the judgment, I have referred to above, namely Eshugbayt Eleko 
v. Government of Nigeria (Officer Administering). He, thereafter, considered. 
a. 176 of the Government of India Act, 1935, and traced the history of the 
different enactments and then came to the judgment of P. & O. 8. N. Co. v. 
Secretary of State for India and quoted the passage from the learned Chief 
Justice Peacock’s judgment at page 13 of that judgment as follows :— 


“ , they were a company to whom sovereign powers were delegated, and who traded 
on their own account and for their own benefit, and were engaged in transactions partly 
for the purposes of government, and partly on their own account, which, without any 
delegation of sovereign rights, might be carried on by private individuals. There is a 
great and clear distinction between acts done in the exercise of what are usually termed 
sovereign powers, and acts done in the conduct of undertakings which might be carried 
on by private individuals without having such powers delegated to them... 

But where an act is done, or a contract is entered into, in the exercise of powers 
usually called sovereign powers, by which we mean powers which cannot be lawfully 
exercised except by a sovereign, or private individual delegated by a sovereign to exer- 
cise them, no action will lie.” : 

On those observations it was argued by the Advocate General for the Province 
of Bombay that the act was done in exercise of ita sovereign powers which could 
not have been done by a private party or a private individual but only by an 
authority exercising sovereign power. The learned Chief Justice dealt with 
this position arising out of the judgment in the case of P. ¢ O. S. N. Co. and 
observed as follows (p. 897) :— l 

“_..But when that case is clearly understood, itt will be seen that although the 

learned Chief Justice makes a distinction between the class of acts which a private 
individual or ea trading corporation can perform and those which can be performed by 
a sovereign power, what the case actually decides is that the particular case which was 
before the Court fell in the former category. The learned Chief Justice, with respect, 
was not called upon to decide that all acts falling in the letter category were exempt from ' 
the scrutiny of the Courts. In any case, the authority of this decision has been consi- 
derably shaken by the view expressed by the Privy Council recently in R. Venkat Rao v. 
Secretary of State for India.” 
In dealing with s. 32 of the Government of India Act as limiting the right to 
sue the Secretary of State for India in Council, their Lordships of the. Privy 
Council say that they should not be taken to give their assent to that reason and 
the learned Chief Justice thereafter observed as follows (p. 897): ` 

“They further go on to observe that as then advised they look upon that section 
as merely relating to perties and procedure, and # an action lay against Government 
that right could not be taken away merely because an identical right of action did not 
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exist against the East India Co.; and in this connection they refer to s. 32 of the Govern- 
ment of India Act and also to the Peninsular cese on which apparently the reasoning 
accepted by the Courts in India was based. Therefore tt would not be too much to 
assume that if the Peninsular case laid down that the right of the subject to sue Govern- 
ment was limited by any consideration as to whether the East India Co. could or could 
not have been sued as a trading corporation, that was not the correct statement of the 
law.” 

During the arguments Mr. Seervai attempted to say that inasmuch as the P. & 
0. 8S. N. Co. case. was approved by the Privy Council in Seoretary of State for 
India v. Moment, therefore this Court was bound to follow the reasoning in that 
judgment of the P. & O. S. N. Ce. case. But altogether apart from that, as 
pointed out by the learned Chief Justice in the case of Rao v. Advani, their 
Lordships of the Privy Council have in R. Venkata Rao v. Secretary of State 
for India made observations which do not justify the position in law as indicated 
by Mr. Seervai in relying upon P. & O. S. N. Co. case and Seorstary of State 
for India v. Moment. The Province of Bombay appealed from that judgment 
and the decision of the Supreme Court is reported in Prownce of Bombay v. 
Khushaldas Advam.' At page 19 Mr. Justice Mahajan considered a further 
argument on behalf of the Attorney General and held that a writ of certiorari 
lies against the Government of Bombay. The learned Judge observed that 
a, 306 read with s. 176 of the Government of India Act, 1935, expressly pre- 
serves the right to sue in all cases where such a right could be exercised as 
against the Hast India Company. The argument was that this was confined 
only to suits and not to a writ of cerhhorari on the ground that there was no 
power to issue a command to the sovereign power. The answer given was that 
the Provincial Government is not a sovereign power and that the Government 
of India Act expressly says that there is a right to sue the Province and there- 
fore the writ fell within the word ‘‘sue’’ used in s. 176 of the Government of 
India Act, and that if there was any immunity, the immunity is granted to the 
Governor and not to the Province. 

In these circumstances, if my reasoning as regards the running of the writ 
heyond the territory of Uttar Pradesh is wrong, then in my opinion the suit is 
maintainable against the State of Uttar Pradesh and the State of Bombay. 
There is no doubt in my mind that both the State of Uttar Pradesh and the 
State of Bombay through the Chief Secretary did direct the execution of the 
writ. It is perfectly true that in the plaint the word ‘‘authorisation’’ has not 
been expreasly used and pleaded. The plaint, however, makes it quite clear 
that it was under the direction of the two States that defendant No. 3 carried 
out the orders, and in my view it would be straining the position to say that 
there was a direction and yet no authorisation. In those circumstances, if I 
had answered the issue on the validity of the writ otherwise it would necessarily 
follow that. I would hold that the States of Uttar Pradesh and Bombay are 
liable. There is no doubt that the Governments both of Uttar Pradesh and of 
Bombay acted in the implementation of the warrant and thereby authorised 
and directed an act which would be illegal, but for my finding otherwise as 
above. 

The Advocate General of Uttar Pradesh relied for a complete defence to the 
action on s. 1 of the Judicial Officers Protection Act being Act XVIII of 1850 
and relied upon that Act for complete immunity from action as far as defen- 
dants Nos. 1 and 2 were concerned and incidentally said that it would also ap- 
ply to defendant No. 3. According to his argument the Legislative Assembly 
was acting judicially and was a person within the meaning of the Act. Section 
1 of the Judicial Officers Protection Act XVIII of 1850 runs as follows: 

‘No Judge, Magistrate, Justice of the Peace, Collector or other person acting judi- 
cially shall be Hable to be sued in any civil Court for any act done or ordered to be 
done by him in the discharge of his judicial duty, whether or not within the limits of 
his jurisdiction: Provided that he at the time, in good faith, believed himself to’ have 
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jurisdiction to do or order the act complained of; and no officer of any Court or other 
person, bound to execute the lawful warrants or arders of any such Judge, Magistrate, 
Justice of Peace, Collector or other person acting judicially shall be Liable to be sued 
in any civil Court, for the execution of amy warrant or order, which he would be 
bound to execute, if within the jurisdiction of the person imsuing the same.” 
It was argued that the Legislature was in law a person and a person acting 
judicially, and if it was a person acting judicially and believed that it had 
Jurisdiction and that belief was entertained bona fide, then every one executing 
the orders of that body would be protected. Pandit Mishra relied upon a, 
passage in May at p. 91 referring to the origin of the power of contempt which, 
it is observed, is Judicial in its nature, is to be found naturally in the medieval 
conception of Parliament as primarily a Court of justice, namely the ‘‘ High 
Court of Parliament”. But the learned author May also traced how those 
functions were gradually dropped by the High Court of Parliament and the 
power to punish only for contempt and nothing else was retained to be exercised 
to safeguard the dignity of the House. Seetion 8, sub-cl. (42), of the General 
Glauses Act was relied upon which runs as follows: 

“ person’ shall include any company or association or body of individuals, whether 
incorporated or not.” 
On this footing it was argued that the Assembly was an assembly of parsons 
and, therefore, a person within the Act acting judicially and in the exercise 
of a judicial duty. Articles 170, 171 and 189 were also referred to to show that 
the Assembly acts as a body and that in exercising this right as'a body it acted 
in performance of that right as a' Court of Record, that the procedure is assimi- 
lated to the procedure of a Court of law by issuing of a notice, hearing the party 
and allowing the party to show eause and thereafter convicting and punishing. 
It is contended that the rules which need not be referred to in detail also 
indicate that there was a judicial act, for example, r. 44, proviso to r. 49, r. 61 
and r. 65, that the powers so exercised were similar to the powers exercised by 
the House of Commons in securing attendance and punishment. It was argued 
that even if s. 1 of the Judicial Officers Protection Act were not there, on the 
analogy of the practice and procedure of the House of Commons, the position 
would be the same. It is contended that the Assambly acted in the discharge 
of their duty under the Rules and passed a resolution and a warrant was issued 
thereupon, and that whether or not this Judicial person acted within jurisdiction, 
the protection under the Act is complete, because there is no question in con- 
struing this section of enquiring into the competence of the Assembly over the 
subject-matter, the only grievance made by the plaintiff being that the 
warrant was executed outaide the State, and even if that were so and established, 
the section would apply and the parties would be entirely covered by the 
immunity granted by the Act and that the proviso gives entire protection des- 
pite any lack of jurisdiction. It is stated that this on the record is seen from 
exh. No. 5 that a Note was prepared for by the Advocate General of Uttar Pradesh 
and another to the Legal Ramembrancer were submitted. In these events it is sub- 
mitted that in good faith, they were acting with competence, the resolution was 
passed and the writ was issued, that due care and caution is covered by the 
obtaining of the opinion of the Advocate General and that s. 3, sub-cl. (42), of 
the General Clauses Act applies and therefore no proof is necessary in the 
absence of any evidence, which can be if necessary rebutted. It is pointed out 
that the preamble of the Act which is an Act of 1850 gives an indication that 
it is for the greater protection of Magistrates and others acting judicially. 
The learned Advocate General traced the position that prevailed prior to the 
passing of the Judicial Officers Protection Act and referred me to the Constables 
Protection Act of 1750, 24 Geo. IL, Chap. 14, and Halsbury Statutes Vol. XVIII, 
p. 10. He also referred ‘to the Justices Protection Act of 1848 and 12 Vic. 
- Chap. 44 and the Public Authorities Protection Act of 1853, 56 and 57 Vic.. 
Chap. 51. As far as the position of the law in India is concerned, prior to the 
Judicial Officers Protection Act the position was as set out in the case of John 
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Calder v. Robert Craigie Halket', and it was pointed out that the case laid 
down that 21 Geo. III Chap. 70, s. 24, protecting Provincial Magistrates in 
India from actions for any wrong or injury done by them in the exercise of 
their judicial offices, does not confer unlimited protection, but places them on 
the same footing as those of English Courts of a similar jurisdiction, and only 
gives tham an exemption from liability when acting bona fide in cases in which 
they have mistakenly acted without jurisdiction. It is argued that it was to 
cure this position that arose prior to the passing of the Act, the protection came 
only if they were acting within jurisdiction, and therefore a further protection 
was given by the passing of the Judicial Officers Protection Act, that the protec- 
tion given was absolute when acting within its jurisdiction and there was no 
question any more of good faith and in connection with acts beyond jurisdiction, 
there is a complete protection provided the act was performed in good faith 
and in the belief he had jurisdiction, and therefore it was argued that the only 
reasonable deduction from this position is that the Act pointedly gives a further 
protection namely for acts done de Aors jurisdiction of the Court and that the 
liability would only attach if the action were wholly beyond jurisdiction and 
malicious. The protection, it is argued, was given to the officers, was necessary 
and necessary if the order was by a body beyond ita jurisdiction, otherwise 
repel ibe r e tel fob re? at all. I have placed this argument 
in a short compass al h the learned Advocate General has carefully analysed 
the different positions ond argued it at considerable length and I have placed 
it shortly because the answer to that position appears to me to lie in the Act 
itself. 


For the purpose of approaching the Act one must realise the correct position 
of the Assembly, namely whether it was acting in the exercise of its duties as a 
judicial body. The question is whether the Act has application to a Legis- 
lature acting in a contempt proceeding. The Act is entitled ‘‘ Judicial Officers 
Protection Act” and it says it is an Act for the protection of judicial officars. 
The immunity prescribed under s. 1 is exceedingly wide and the reason for 
a is set out in numerous authorities which I need not refer to, namely that 

mplete immunity should be extended to all judicial officers, so that they may 
leaaly, impartially and with a sense of security and as pointed out in 
a than one judgment, if there is an abuse of such judicial power by any one, 
the remedy lies in the executive preventing him from exercising such powers 
any more. In my opinion when the House of Parliament exercised the power 
to punish, it does not act and function as a Court of law although it exercises 
the powers and uses the process of a Court of law. The House of Parliament 
long ceased to act as a judicial body and only retained this power to punish in 
the interests of the dignity of the House and nothing more. Therefore the 
question is whether having the same powers conferred on it under art. 194(3), 
the House of Legislature in India can be taken to be acting as a judicial body 
and even if it be argued and conceded that the English House of Commons in 
such a proceeding acts as a Court only the powers of that body are conferred 
upon the Houses of Legislature m India- It may be pointed out that it follows 
from this that under the Act it has no judicial duty to perform at all 


First of all it may be pointed out that the General Clauses Act, s. 3(@), cannot 
be relied upon as indicated in the heading of the section itaalf. This is an Act 
for the protection of officers who have judicial duties to discharge and the word 
‘‘nerson’’ must be construed ejwsdem generis with the words “Judge, 
Magistrate, Justice of the Peace, Collector,” and it must ibe construed in the 
light of the scheme of the Act itself. The word ‘ ‘person’’, appearing in any 
enactment, has to be construed in the manner laid down in the leading judgment 
of Lord Blackburn in the case of the Pharmaceutical Sooisty v. London and 
Provincial Supply Assoc.2 As ap ppeemne D in Stroud’s Judicial Dictionary the 
word ‘‘person’’ may very well incinde both a natural person, a human being, 
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and 7 oo person, e.g. a corporation. Lord Blackburn observed that 
(p. 741): 

“..1 think that in an Act of Parliament, unless there be something to the contrary, 

probably (I would not like to pledge myself to that) it ought to be held to include both. 
I have equally no doubt that in common talk in the language of men, not speaking tech- 
niceally, a ‘person’ does not include an artificial person—that is to say, a corporation... 
It is plain that In common speech ‘person’ would mean a natural person. In technical 
language it may mean the other, but which meaning it has in any particular Act must 
depend on the context and the subject-matter. I do not think that the presumption that 
it Includes an artificial person, a corporation, if the presumption does arise, is at all 
strong. Circumstances, and indeed very slight circumstances, in the context might shew 
which way the word is to be construed in an Act of Parlament;... And I am quite clear 
about this, that whenever you can see the object of the Act requires that ‘person’ shall 
have the more extended semse or the leas extended sense, whichever of those the 
object of the Act shews that it requires, then you should apply the word in that sense 
and construe the Act accordingly.” 
Applying this test it 1s quite clear that the primary object of passing the Judi- 
cial Officers Protection Act was to grant officers discharging a judicial duty the 
immunity prescribed by s. 1, and it follows that looking to the scheme of the Act 
the words ‘‘other persons’’ must be construed efusdem generis with the words 
immediately preceding that phrase, ‘‘Judge, Magistrates, Justice of the Peace 
and Collector”, and applying the test to my mind it is quite clear that a restrict- 
ed meaning must be given to the word ‘‘person’’ and not an extended meaning 
as contended for on behalf of the defendants. In fact it is argued and with 
considerable force on behalf of the plaintiff that a Legislature could not possibly 
be included within it, because the Act was passed in 1850 and the Legislature 
had no such power until 1950. It cannot be maintained that it was incumbent 
on the House to act in the discharge of their judicial duty to embark upon this 
and in my opinion the word ‘‘person’’ must be construed in this statute as it 
stood in 1897. 

It must further be remembered that as pointed out by me above, the Assembly 
was acting under a power equivalent to the power of a Court of law and there 
could be no judicial approach as understood when we talk of a judicial officer 
or a judicial body. As observed by hief Justice Kania in the case of Province 
of Bombay v. Khushaldas Advam', the observations being at pp. 6 and 7: 

“...1t seems to me that the true position is that when the law under whith the 
authority ig making a decision itself requires a judicial approach, the decision will be 
quasi-judicial. Prescribed forms of procedure are not necessary to make an inquiry 
judicial, provided In coming to the decision the well-recognised principles of approach 
are required to be followed. In my opinion the conditions laid down by Slesser L.J. in 
his judgment correctly bring out the distinction between a judicial or quasi-judicial 
decision on the one hand and a ministerial decision on the other.” 


In my opinion the Act is specifically meant for protection of persons discharg- 
ing a judicial duty as such because the section itself talks of any act done or 
ordered to be done in the discharge of his judicial duty whith would be the 
normal duty discharged by that person. In these circumstances, in my opinion 
even if the House was exercising a power vested in it and conferred by the 
Constitution the Act has no application to such a body. 

I have held that the Judicial Officers Protection Act has no applicability to 
the House and therefore there is no immunity under the Act to officers carrying 
out the arrest and detention of the plaintiff. Even otherwise that protection 
would only come into operation in the event of my holding that the writ did not 
run and was not current outside the territories of Uttar Pradesh. Therefore as 
far as the Speaker is concerned, I have assigned reasons above why there is 
complete immunity. As regards the Commissioner of Police the question does 
not arise on my holding that the writ did run, and if it did run, then every 
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officer of the Government was entitled to aid in implementing the same. In 
any event there is a complete protection as regards defendant No. 8, under s. 161 
of the Bombay City Police Ae, as the action, whatever It was, was ' purported to 
be done and was done in his capacity as the Commissioner of Police. 

In connection with lability of the Government of Bombay it was argued by 
Mr, Seervai that the letter was by the Chief Secretary of the Government of 
Bombay and was not addressed as for and on behalf of the Government of 
Bombay and therefore the Government of Bombay would not in any event be 
liable unless the direction was given for and on behalf of the Government of 
‘Bombay. I have already indicated above in my judgment that there is sufi- 
cient averment to show that there was direction and the circumstances indicate 
that there was an action taken under the direction of the Government and 
therefore to my mind this technical point namely that the letter was not ie 
and on behalf of the Government of Bombay is not sufficient to 
liability that may arise in the event of the very first question I have dealt 
with not being sustainable. 

I wish to make it quite clear and counsel have agreed that no allegation of 
mala fides agamst any of the defendants has been pressed in the sense of dis- 
honesty of purpose and the only point argued was lack of due care and caution 
and lack of authority. 

On my findings the suit must stand dismissed. In dismissing the suit I must 
give directions as regards costs of the suit- The normal rule must not be 
departed from that costs must follow the event. Therefore the defendants will 
get the general costa of the suit to be taxed by the Taxing Master. Some time 
was taken up on the issues as regards the maimtainability of the suit on the 
question of tort. On my decision on that question the plaintiff has succeeded. 
He has also succeeded in repelling the issue on the question as to the maintain- 
ability of the suit under the Judicial Officers Protection Act. On these two 
issues the plaintiff must get costs. The Taxing Master will, therefore, give 
general costs of the suit to the defendants, ascertain what in his opinion amounts 
to costs on the other two issues in favour of the plaintiff and award such costs 
to the plamtiff which costs will be set off against the general costs awarded to 
the defendanta. 

The only point now remaining is whether the defendants should be allowed 
separate sets of costs. Mr. Seervai has said that allegations have been made 
of mala fides. This is an action in civil wrong and the defendants are entitled 
to appear by separate sets of counsel. As far as solicitors are concerned they 
are the same. So the only question before me is whether separate seta of 
counsel should be allowed or not. Mr. Palkhtvale has argued that apart from 
a general allegation of mala fides no separate allegations have been made against 
the different parties which allegations they would have to individually meet 
and which might lead to conflicting defences. He has drawn my attention to 
Sir Dinshaw Mulla’s comment on this question that separate costs should not be 
ellowed to defendants if the defence is common to all or the interests are the 
same. On an appraisal of the arguments of the defence it is clear to my mind 
that apart from very minor points, the defendants have an identical defence 
and that was entirely on arguments where their interests were exactly the same. 
Although heavy costs have been incurred in this matter, unless the Court comes 
to the conclusion that the nature of the action is such that each defendant should 
be entitled separately to defend separate costs should not be given. In these 
circumstances I am allowing the general costs to the defendants, but I cannot 
say that m a matter of this kind the same counsel could not have possibly con- 
ducted the defence. I, therefore, allow costs-to the defendants on one set of 
counsel. 


Attorneys for the plaintiff: Gagrat & Co. 
Attorneys for the defendants: Lsttle & Co. 


í Suit dismissed, 
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Before Mr. Justice K. T. Desa. 


, CHRISTOPHER PIMENTA v. THE LIFE ARS RANOR CORPORATION 


OF INDIA.? 

Life Insurance Corporanon Act (XXXI of 1956), Sec. 1i—dustrial Disputes Act (XIV of 
of 1947), Secs. 18(c), 19, 2(bb) (kk) (n) (Hi), 10(5)—Services of employees of previous 
companies transferred to Corporuation—Power of Corporation to alter remuneration 
and terms and conditions of service of such employece—-Whether such power unfetter- 

'. ed—Central Government's power to alter terms of service of such employees whether 
limited to altering those in relation to remuneration—“Establshment” referred to 
ee ese Rea d i oe een a 
identifiable form. 

Besse 11 (1) ab as Eves anatase RE As T av ees T E 
of service on the same terms and conditions as those which prevailed at the time 
when the services of the employees were transferred to the Corporation. The Corpo- 
ration could only alter the remuneration and the terms and conditions of service in 
the same manner in which and subject to the same conditions under which the 
previous companies, whose life insurance business was taken over by the Corporation, 
could alter the same. The section does not confer an unfettered power upon the 
Corporation to alter the remuneration and the terms and conditions of service of the 

whose services were transferred to the Corporation. 

The powers of the Central Government under s. 11(2) of the Life Insurance Cor- 
poration Act, 1956, are limited. The Central Government is given the power to alter 
the terms of service of the employees only as to their remuneration and it does not 
extend to altering the other terms and conditions of service, e.g, those relating to the 
working houra, leave, retirement etc. 

The binding nature of the settlements and awards arrived at under the Industrial 
Disputes Act, 1947, continues only so long as it can be said that the establishment 
continues or exists in same definite and identifiable form. With the extinction of the 
establishment the binding nature of the settlement and awards would cease. 


Tar facts appear in the judgment. 


D. H. Buch, for the petitioners. 
S. D. Vimadalal, for the respondent. 
M. P. Amin, Advocate General, with R. L. Datal, for the Central Government. 


K. T. Drar J. Petitioners Nos. 1 and 2 were clerks employed by the Bombay 
Life Assurance Co. Ltd. immediately prior to September 1, 1956. Petitioner 
No. 3 was a clerk then employed by. the Oriental Government Security Life 
Assurance Co. Lid. Petitioner No. 4 was a alerk then employed by the Hindus- 
tan Co-operative Insurance Society Ltd. Petitioner No. 5 was then employed 
as an assistant doing clerical work by the New India Assurance Co. Ltd. at 
Bombay. Petitioner No. 6 was a peon then employed by the New India Assu- 
rance Co. Ltd. at Bombay. Petitioner No. 7 was then employed as a clerk by 
the National Insurance Co. Ltd. On January 19, 1956, the President of India 
promulgated an Ordinance called The Life Tnsurance (Emergency Provisians) 
Ordinance, 1956. Under that Ordinance, on and from the appointed day, that 
is, January 19, 1956, the management of the controlled business of all the 
Insurers carrying on life insurance business vested in the Central Government. 
The said Ordinance was repealed and replaced by the Life Insurance (Hmer- 
gency Provisions) Act, 1956. On June 18, 1956, the Life Insurance Corpora- 
tion Act, 1956, was enacted. That Act came into force on July 1, 1956. Under 
s. T of that Act, on the appointed day, that is, the date on which the Life 
Insurance Corporation of India was established, viz., September 1, 1956, all the 
assets and liabilities appertaining to the controlled business of all insurers were 
transferred to and vested in the Life Insurance Corporation of India, the 
respondent to the petition. The controlled business referred to im the said 
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section included all the business appertaining to life insurance business of the 
insurers. Under s. 11 of the Life Insurance Corporation Act, 1956, the 
petitioners became the employees of the Corporation on and from the appointed 
day. 

The petitioners have prayed for a writ of mandamus and/or other appropriate 
writs, orders or directions under art. 226 of the Constitution of India and/or 
an order under s. 45 of the Specific Relief Act against the Corporation directmg 
the Corporation to cancel and/or withdraw and/or forbear from implementmg 
and/or giving effect to and/or in any way enforcing the alterations in the 
terms and conditions of service as contained in ‘‘the Summary” dated Septem- 
ber 10, 1956, being exh. F to the petition, and/or ‘‘the instructions” issued 
by the Corporation on September 18, 1956, being exh. G to the petition and/or 
in ‘‘the Summary’’ dated December 24, 1956. (being exh. No. 2 to the affidavit 
of Mr. T. 8. Swaminathan, dated February 9, 1957) and/or those purported 
to be preseribed in the letter dated February 21, 1957 (being exh. No. 1 to the 
affidavit of Mr. T. S. Swaminathan, dated March 7, 1957). The petitioners 
have further prayed for the issue of a writ of mandamus and/or appropriate 
writs, orders or directions under art. 226 of the Constitution of India or an 
order under s. 40 of the Specific Relief Act against the Corporation directing 
the Corporation to give effect and to continue to give effect to the awards, settle- 
ments and agreements being exhs. A, B, C, D and E to the petition subsequent 
to August 31, 1956. They have further prayed for an order and mjunction 
restraining the Corporation, its servants and agents from implementing and/or 
giving effect to and/or in any way enforcing the said alterations in the terms 
and conditions of service or any part thereof. 

The material circumstances giving rise to the petition are as heremafter 
stated: Prior to and on September 1, 1956, the scales of pay and other terms and 
conditions of service of petitioners Nos. 1 and 2 as also of about 300 other 
employees of the Bombay Life Assurance Co. Ltd. were governed by an award 
of the Industrial Tribunal, dated May 12, 1954. The said award was published 
on June 11, 1954, and is contained in exh. A to the petition. Prior to and on 
September 1, 1956, the scales of pay and other terms and conditions of service 
of petitioner No. 3 and about 2000 other employees employed by the Oriental 
Government Security Life Assurance Co. Ltd. at Bombay and elsewhere in 
India were governed by a Memorandum of Settlement dated September 22, 
1955, arrived at between the Oriental Government Security Life Assurance Co. 
Ltd. and the representatives of its employees. That settlement was to remain 
in foree upto December 31, 1957, and was thereafter to continue to remain in 
force until the expiry of two months from the date on which a notice in writing 
for terminating the said settlement was given by either party thereto to the 
other party. A print of the said Memorandum of Settlement is annexed to 
the petition and marked exh. B. Petitioner No. 4 and over 1000 other 
employees employed by the Hmdustan Co-operative Insurance Society Ltd. 
were prior to and on September 1, 1956, governed by the terms of settlement 
dated December 16, 1955, arrived at in ‘the course of conciliation proceedings 
before Shri M M. Mukherjee, Conciliation Officer (Central), Calentta. The 
said settlement was to remain in force for 2 years from the date of the signing 
of the said agreement. A primt of the said terms of settlement is annexed to 
the petition and marked exh. C. The scales of pay and other terms and 
conditions of service of the workmen of the New India Assurance Oo. Ltd. 
at Calcutta were governed by an award, dated August 12, 1954, of the Indus- 
trial Tribunal given in the industrial dispute between the New India Assurance ~ 
Co. Ltd. and their workmen at Calcutta. Following upon that award the New 
India Assurance Co. Ltd. entered into a settlement of pending industrial dis- 
putes with its workmen employed at Bombay. The daid settlement was arrived 
at in the course of conciliation proceedings before the Conciliation Officer 
(Central), Bombay, before whom the said settlement was signed by the parties 
on December 15. 1954. The said settlement provides for the -scales of pay 
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' and other terms and conditions of service of the employees of the New India 
Assurance Co. Ltd. at Bombay including petitioners Nos. 5 and 6. The said 
award and the said settlement were in force prior to and on September 1, 1956. 
A copy of the relevant portion of the said award and the said settlement is 
annexed to the petition and marked exh. D. Prior to and on September'1, 1956, 
the scales of pay and other terms and conditions of service of petitioner No. 7 
and other employees of the National Insurance Co. Ltd. were governed by 
a settlement dated June 10, 1955, arrived at between the said company and the 
representatives of its employees. A copy of the said settlement is annexed to 
the petition and marked axh. E, 


The petitioners contend that by virtue of the provisions of s. 18(c) of the 
` Industrial Disputes Act, 1947, as well as by virtue of the provisions of s. 11(1) 
of the Life Insurance Corporation Act, 1956, the terms and conditions of service 
as embodied m the said awards and settlementa continued to apply to them 
as before even after their services had been transferred to the Corporation. 
On September 10, 1956, the Corporation issued what is called a ‘‘Summary of 
pay scales and other conditions of service applicable to supervisory, clerical 
and subordinate staff.” The terms and conditions therein contained were pur- 
ported to be made applicable to the employees of the Corporation, including 
the petitioners, with effect from September 1, 1956. The terms and conditions 
therein mentioned were different from the terms and conditions of service 
which were applicable to the petitioners prior thereto. The said Summary of pay 
scales and other conditions of service is annexed as exh. F to the petition. On 
September 18, 1956, the managing director of the Corporation issued instructions 
in writing to all zonal, divisional and assistant divisional managers incharge of 
integrated units regarding selection of superintendents, section heads and assis- 
tants. Under the said ‘‘instructions’’ directions were inter alia given for placing 
persons referred to therein in the newly created agsistant’s grade. The said 
‘“mstructions’’ are exh. G to the petition. On October 15, 1956, the petitioners 
‘filed the present petition. Thereafter a message from the Chairman of the 
Corporation was issued to the ofice of the Corporation on October 24, 1956. 
That message is exh. 1 to the affidavit of Shri T. S. Swaminathan, dated 
February 9, 1957, showing cause against the petition. In that message it has 
bean stated that the intention of the Corporation all along had been that the 
existing employees should continne to enjoy the full benefits of their existing: 
l.e. pre-Corporation pay scales, allowances and other terms and conditions of 
service, if they find that they are to their advantage as compared to the new 
pay scales, etc. It is further stated in the said message that it was definitely 
the intention to ensure that all existing employees would continue to receive 
year after year. throughout the duration of their service, the same emolumenta 
as they would have received if they had continued im their origmal scales of 
pay and dearness allowance, subject only to their possessing the required 
standards of efficiency. During the pendency of the petition, on December 22, 
1956, the managing director of the Corporation addressed a letter to the Joint 
Secretary to the Government of India, Ministry of Finance, Department of 
Economic Affairs, New Delhi. The said letter runs as under: 

“Dear Sir, l 

Sub: Section 11 of the Life Insurance Corporation Act, 1956 (Act XXXI of 1958). 

We are forwarding herewith a Summary of Pay Scales and other service conditions 
applicable to the supervisory, clerical and subordinate staff of the Corporation. We shall 
be grateful if you could kindly convey to us the approval of the same by the Central 
Government.” | 
That letter is exh. 1 in the case. On December 24, 1956, the Joint Secretary 
to the Government of India sent a reply to the managing director of the Cor- 
. poration stating as under: 
- “I am directed to convey the approval of the Central Government in terms of section 
‘11 of the Life Insurance Corporation Act, 1956 (Act No. XXXI of 1956) to the salary, pay 
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staff of the Corporation, forwarded with your letter dated 22nd Deeember 1958.” * 


The Summary of pay scales and other tonditions ‘of service as approved by the 
Central Government’ is annexed as exh. ‘No. 2 to the affidavit of Shri T. 8. 
Swaminathan, dated February 9, 1957. ú 


It would be necessåry at this stage to set out the provisions of B. 11 of the 
Act under, which the sanction of the Central Government was pues to be 
sought and‘ granted. Section 11 of the Act runs as under: 

il. Trineo of eroice o eit apee Wh Euras ia he Conie 

(1) Every whole-time employee of an insurer whose controlled business has been 
transferred to and vested in the Corporation and who was employed by the insurer 
wholly or mainly in connection with his controlled business tmmediately before the 
appointed day shali, on and from the appointed day, become an employee of the Corpora- 
tion, and shall hold his office therein by the same tenure, at the same remuneration and 
upon the same termas and conditions and with the same rights and privileges as to pension 
and gratuity and other matters ag he would have held the same on the appointed day if 
this Act had not been passed, and shall continue to do so unlees and until his employment 
in the Corporation is terminated or until his remuneration, terms and conditions are duly 
altered by the Corporation: 

Provided that nothing contained in this sub-section shall apply to any such employee 
who has, by notice in writing given to the Central Government prior to the appointed 
day, intimated his intention of not becoming an employee of the Corporation. 

(2) Notwithstanding anything contained in sub-section (1) or tn any contract of 


service, the Central Government may, for the purposes of rationalising the pay scales of 


employees. of insurers whose controlled business has been transferred to and vested in H 
or for the purpose of reducing the remuneration payable to employees in cases where in 
the interest of the Corporation and tts policy-holders a reduction is called for, alter the 
terms of service of the employees as to thelr remuneration in such manner as it thinks 
fit; and if the alteration is not acceptable to any employee the Corporation may terminate 
his employment on giving him compensation equivalent to three months’ remuneration 
unless the contract of service with such employee provides for a shorter notice of’ - 
termination. 

Excplanation—The compensation payable to an employee under this sub-section shall 
be in addition to and shall not affect any pension, gratuity, provident fund. money or any 
other benefit to which the employee may be entitled under his contract of service. 

(3) If any question arises as to whether any person was a whole-time employee of 
an insurer or as to whether any employee was employed wholly or mainly in connection 
with the controlled business of an insurer tmmediately before the appointed day the 
question shall be referred to the Central Government whose decision shall be final. 

(4) Notwithstanding anything contained in the Industrial Disputes Act, 1947 (14 of 
1947), or in any other law for the time being in force, the transfer of the services of any 
employee of an insurer to the Corporation shall not entitle any such.employee to any 
ee ee ee ee 
court, tribunal or other authority.” 


By the affidavit of Shri T. 8. Swaminathan; dated Raney 9, 1957, the 
respondent contended that the respondent had a right in law, with the consent 


.of the Central Government, to alter and reduce the remuneration and: the 


terms and conditions of service. The said contention has been reiterated several 
times: in the course of the said affidavit. When the matter reached hearing 
before me on February 7, 1957, it was pointed out that s. 11 did not warrant 
that contention. After. the matter: “was discussed at some length, the parties 
applied for an adjournment in order that the Corpordtion and those represent- 
ing the employees of the Corporation may arrive at some suitable arrdngement. - 
No such arrangement -was arrived at. Before the hearing of the -matter was . 
resumed, the Joint Secretary to the.Government of India, addressed a letter, 
dated February 21, -1957, to the ERE dipeetos i the Seep ‘stating: 
as under: rA 
L.A.— at a 
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“Sir, 

Subject Section 11 of the Life Insurance Corporation Act, 1956 (Act 31 of 1958). 

In continuation of this Ministry's letter No. JS(1)—Ins-57 (B’bay) dated the 24th 
December 1956, I am dtrected to say that after due consideration of all the circumstances and 
materials including the new pay-scales and service conditions prepared by the Corpo- 
ration for all tts employees in the supervisory, clerical and subordinate grades and for the 
purpose of rationalisation, the Central Government in pursuance of the powers conferred 
by sub-section (2) of section 11 of the Life Insurance Corporation Act have altered the 
terms of service of the employees of the Corporation as to their remuneration in terms 
of the new pay~scales and service conditions as prepared by the Corporation and sub- 
mitted by it to Government by its letter dated the 22nd December 1956 and approved in the 
letter dated the 24th December 1958 referred to, and the Central Government hereby lays 
down and prescribes the terms of the said new pay-scales and service conditions for 
employees of the Corporation in the supervisory, clerical and subordinate grades as from 
the Ist day of September 1956,” 

A. copy of this letter is annexed as exh. 1 to the affidavit of Shri T. 8. 
Swaminathan, dated March 4, 1957. On March 7, 1957, Shri T. 8. Swami- 
nathan made another affidavit showing cause against the petition. In para. 
4 of that affidavit it has been stated that the submissions made in paras. 
2, 3, 7 and 9 and elsewhere of his said affidavit, dated February 9, 1957, that 
under the terms of sub-s. (2) of s. 11 of the Life Insurance Corporation Act, 
the Corporation had the right in law with the consent of the Central Govern- 
ment to change the pay-scales and service conditions ‘‘had been incorrectly 
worded’’, and that the submission of the Corporation was that under sub-s. (1) 
of g. 11 of the said Act the Corporation had the right to alter the remuneration, - 
terms and conditions of service of all the ta a of the various Units 
taken over by the Corporation, and that apart from that right, Government had 
the right under sub-s. (2) of the said section to alter the terms of service of 
the employees as to their remuneration in such manner as it thought fit, and 
that the Government had done so by its letter dated February 21, 1957. That 
letter is again annexed as exh. No. 1 to the said affidavit dated March 7, 1957. 
The petitioners have challenged the action of the Central Government ag set 
out in its letters dated December 24, 1956, and Febraary 21, 1957, and the 
necessary amendments have been made in the petition. 

As the action of the Central Government wes challenged by the’ petitioners, 
notice of the petition was given to the Central Government. The learned Ad- 
vocate General represented the Central Government before me. 

Mr. Vimadalal, the learned counsel for the Corporation, has raised two objec- 
tions to the maintainability of the petition., He says that under the Industrial 
Disputes Act, 1947, and the Payment of Wages Act, an alternative remedy was 
available to the petitioners in respect of any unilateral that may be 
made in their conditions of service and that the petition as framed was not 
maintainable. He further contends that no writ lies against the Corporation 
acting not in its public, but in its private capacity. He says that the act of the 
Corporation is ita private act and that the petition is not maintainable. There 
does not appear to be any merit m either of these contentions. 

As regards the first contention, the powers of the Corporation and of the 
Central Government are sought to be challenged by the petition. A petition 
for the issue of a writ is the proper remedy for the purpose. An application 
under the Industrial Disputes Act, 1947, or the Payment of Wages Act is not 
an adequate legal remedy. 

As regards the second contention, Mr. Vimadalal has drawn my attention to 
a passage from Halsbury’s Laws of England, 8rd ed, VoL XI, page 105, para. 
195. It is stated in the said para. that the order of mandamus: 

“is only granted to campel the performance of dutles of a public nature. It will not, 
accordingly issue for a private purpose, that is to say, for the enforcement of a merely 
private right. The Court will not, therefore, interfere tn cases of dispute between mem- 
bers of private corporations, even though carrying on business under a royal charter,” ` 
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The Corporation is a public Corporation. The acts purported to be done by 
the Corporation and by the Central Government are those done in the purported 
exercise of the statutory powers purported to have been conferred upon the 
Oorporation and the Central Government. I do not see why the petition for 
the issue of a writ does not lie, Section 45 of the Specific Relief Act m terms 
lays down that an order can be made under that section against a Corporation 
when the doing or forbearing of any act is, under any law for the time being 
in force, clearly incumbent on such Corporation in its corporate character. The 
preliminary objections are of no substance and they fail. 


It has been urged by Mr. Buch, the learned counsel for the petitioners, that 
the awards and settlements referred to in exhs, A to E to the petition are binding 
on the Corporation as successors to the various establishments taken over by 
the Corporation by virtue of the provisions of s. 18 of the Industrial Disputes 
Act. Section 18 of the Industrial Disputes Act runs as under: 

“18. A settlement arrived at in the course of conciliation proceedings under this 
Act or an award which has become enforceable shall be binding on— 

(a) all parties to the Industrial dispute; 

(b) all other parties summoned to appear in the proceedings as parties to the dispute, 
unless the Board or Tribunal, as the case may be, records the opinion that they were so 
summoned without proper cause: 

(c) where a perty referred to in clause (a) or clause (b) is an employer, his heirs, 
successors or assigns in respect of the establishment to which the dispute relates; 

(d) where a party referred to in clause (a) or clause (b) is composed of workmen, 
all persons who were employed in the establishment or part of the establishment, as the 
case may be, to which the dispute relates on the date of the dispute and all persons who 
subsequently become amployed in that establishment or part.” 
He further points out that under s. 19 of that Act if the settlements and awards 
are once considered binding on the Corporation, the provisions of such settle- 
ments and awards were not liable to be altered during the period of their 
subsistence, as set out in the said section. Section 19 of the said Act provides 
as under: 

“19. (1) A settlement arrived at m the course of a conciliation proceeding under this 
Act shall come into operation on such date as is agreed upon by the parties to the dispute, 
and if no date Js agreed upon, an the date on which the memorandum of the settlement 
is signed by the parties to the dispute. 

(2) Such settlement shall be binding for such period as is agreed upon by the parties, 
and if no such period is agreed upon, for a period of six months, and shall continue to be 
binding on the partes after the expiry of the period aforesaid, until the expiry of two 
months from the date on which a notice In writing of an intention to terminate the settle- 
ment is given by one of the parties to the other party or parties to the settlement. 

(3) An award shall, subject to the provisions of this section, remain in operation for 
a period of one year: : 

Provided that the appropriate Government may reduce the said period and ftx such 
period as it thinks fit 

Provided further that the appropriate Government may, before the expiry of the sald 
period, extend the period of operation by any period not exceeding one year at a time 
as it thinks fit so, however, that the total period of operation of any award does not 
exceed three years from the date on which it came into operation. 

(4) Where the appropriate Government, whether of its own motion or on the appli- 
cation of any party bound by the award, considers that since the award was made, there 
has been a material change in the circumstances on which it was based, the appropriate 
Government may refer the award or a part of it to a Tribunal for decision whether the 
period of operation should not, by reason of such change, be shortened ‘and the decision 
of the Tribunal on such reference shall, subject to the provistorf for appeal, be final 

(5) Nothing contained in sub-section (3) shall apply to any award which by its 
nature, terms or other circumstances does not impose, after it has been given effect to, 
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(6) Notwithstanding the expiry of the period of operation under sub-section (3), the 
award shall continue to be hinding on the parties until a perlod of two months has elapsed. 
from the date on which notice is given by any party bound by the award to the other 
party or parties intimating its intention to terminate the award. 

(7) In the computation of the period of operation af an award under sub-section (3),. 
the period during which the tmplementation of the award is stayed by the Labour Appellate 
ee ee E (Appellate Tribunal) Act, 1950, shail. 
be excluded.” 


` Mr. Buch further relied upon a judgment of a Division Bench of this Court 


consisting of Mr. Justice Shah and Mr. Justice Gokhale in Mangaldas Narandas 
v. N. N. Nagraskna.! After setting out the provisions of s. 19 of the Industrial 
Disputes Act, Mr. Justice Shah observes as under: 

When an award is daliversd by the industriel ‘Tetbsstial d has hè aeck ar ageing 
a statutory contract governing the relations of the employer and the employee. It is true 
that that statutory contract may be terminated in the manner preacribed by sub-s. (6) 
of s. 19. After the statutory contract is terminated by notice, the employer by failing to. 
abide by the terms of the award does not incur the penalties provided by the Industrial. 
Disputes Act, nor can the award be enforced in the manner prescribed by s. 20 of the 
Industrial Disputes (Appellate Tribunal) Act, 1950, But the termination of the award has,. 
in our Judgment, not the effect of extinguishing the rights flowing therefrom. Evidently 
by the termination of the award the contract of employment is not terminated. The em- 
ployer and the employee remain master and servant in the industry in which they are 
the award terminated the employment of the employee. If the employment is not termi- 
nated, it is dificult to hold that the rights which had been granted under the award . 
automatically cease to be effective from the date on which notice of termination of the- 
award becomes effective. In our judgment, the effect of termination of the award is only 
to prevent enforcement of the obligations under the award in the manner prescribed but. 
the rights and obligations which flowed from the award are not wiped out.” 

The learned Judge has further observed as follows: 

“Even after the award is determined’ in the manner provided by, subs. (6), the: obl- 
gations created by the award can in our judgment be altered by a fresh contract or a 
fresh adjudication under the Industrial Disputes Act and not otherwise. The Industrial 
Disputes Act has been enacted with the object of securing harmonious relations in the- 
working of the industry between the employer and the employee by providing a machi- 
nery for adtudication of disputes between them; and the object of the legislature would 
be frustrated tf after every few months by unilateral action, the employer or the employees. 
may be entitled to reopen the dispute and ignore the obligations declared to be binding 
by the process of adjudication. We.are therefore of the view that the termination of 
an award by notice has not the effect of terminating the obligations flowing from the- 
award.” . 

Having regard to the provisions of the Life Insurance Corporation Act, 1956, 
it cannot be disputed that the Corporation is the successor in respect of the 
various establishments taken over by the Corporation. The Corporation being- 
a successor to the establishments would be bound by the awards and settlements 
arrived at by virtue of the provisions of s. 18(c) of the Industrial Disputes 
Act if the establishments taken over by the Corporation have continued to exist. 
The period of operation of the said awards and the said settlements has not 
come to an end. The question for consideration is whether the establishments: 
taken over by the Corporation have retained their individual character and 
existence or have been so integrated and merged in the Corporation that they 
could be said to have ceased to exist. The expression ‘‘establishment’’ has 
nowhere been defined. That expression has been referred to at various places 
in the Industrial Disputes Act, 1947. That expression has been used in defin- 

ing a banking company*in s. (bb). - Under that section a ‘‘banking company’’ 

1 (1957) Civil Heation No. Shah and Gokhale JJ., a 1957 


176 of 1956 ates Special R tions ee 
Noa. 177, 178 and 178 of 1056), ecjded, by 
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has been defined to mean a banking company as defined in s. 5 of the Banking 
Companies Act, 1949 (X of 1949) having branches or other establishments in 
more than one State and includes the Imperial Bank of India. That axpres- 
sion has also been used in's. 2(kk). By that section an insurance. company 
has been defined'to mean an insurance company as defined in 8. 2 of the Insurance 
Act, 1988 (IV of 1938) having branches or other establishments in more than 
one State. The expression ‘‘establishment’’ is also used in a. 2(m) ($) while 
defining a public utility service. It id stated there that a public utility service 
means any section of an industrial establishment, on the working of which ` 
the safety of the establishment or the workmen employed therein depends. It 
has also been used ins, 10(5). It is stated there that where a dispute concern- 
ing any establishment or establishments has been, or is to be referred to a Tribu- 
nal under that.section and the appropriate Government is of opinion, whether 
‘on an application made to it in this behalf or otherwise, that the dispute is 
of such a nature that any other establishment, group or class of establishments 
of a similar nature is likely to be interested in, or affected by, such dispute, the 
appropriate Government may at the time of making the reference or at any 
time thereafter but before the submission of the award, include in that reference 
such establishment, group or class of establishments, whether or not at the time 
of such inclusion any dispute exists or is apprehended in that establishment, 
group or class of establishments, From, the use of the expression ‘‘establish- 
ment” in the Act it seems to be fairly clear that the establishment must exist 
in some definite and identifiable form. My attention has been drawn by Mr. 
Vimadalal to the dictionary meaning of the word ‘‘establishment’’ as given in 
Webster’s International Dictionary (Vol. I) at p. 874. It is there stated to 
mean : 

Se ee re eee ae ee eee ee ere residence, 
including grounds, furniture, equipage, retinue, ete, with which one is fitted out; also, 
an institution or place of business, with its fixtures and organized staff; as large establish- 
ment; a manufacturing establishment.” 

The dictionary meaning also tends to show Mat an establishment must have 
a separate identifiable existence. 


What is urged on behalf of the Corporation is that after taking over various 
establishments of various assurance companies doing life insurance business 
the Corporation has not retained those establishments in a separate identifiable 
form, and that the Corporation ia not a conglomeration of various units, but 
is one single unit formed for the purpose of carrying on life insurance business 
in India and outside India. "Fhe employees of the various establishments whose 
services have been transferred to the Corporation have not to attend exclusively 
to the business of the particular Unit to which they were attending before such 
transfer of service. A person who was formerly an employee of one company 
was liable to be entrusted with the work of a totally. different company whose, 
life insurance busineas hag been taken over by the Corporation. A person 
formerly employed by one assurance company may have to attend to the 
business of various similar companies. So far-as the fresh business done by 
the Corporation is concerned, it cannot be said to be the business of any parti- 
cular company and all the old employees of various units would have to attend 
to such business. The establishment run by ‘the Corporation is an unified 
establishment and the old establishments have not retained their identity. In 
my view, there has been such a merger of the various establishments that it 
is not possible to say that any old establishment as such has continued. It is 
the schame of the Industrial Disputes Act that any awards or settlements 
arrived at thereunder would bmd-not merely the then employers, but their 
successors, and would bind not merely the then employees but future employees 
too. This binding nature .of the settlements and awards continues only sgo 
long as it can be said that the establishment continues. .With the extinction 
of the establishment the binding nature of the settlements and awards would 
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cease. In my view, the awards and settlements have ceased to bind the Cor- 
poration under s. 18(c) of the Industrial Disputes Act. 

But the provisions of s. 18(c) are not the only provisions which matter in 
this case. Section 11 of the Life Insurance Corporation Act, 1956, in terms 
provides that the employees of various companies whose services have been 
transferred to the Corporation are to hold their offices in the Corporation “‘by 
the same tenure, at the same remuneration and upon the same terms and condi- 
tions and with the same rights and privileges as to pension and gratuity and 
other matters as-they would have held the same on the appointed day” if 
that Act had not been passed, with the result that the awards and settlements 
which governed the rights and obligations of the employers and the employees 
before the appointed day would, on and from the appointed day, be binding 
on the employees concerned and the Corparation by reason of the statutory pro- 
visions contained in s. 11. It is, however, strenuously urged on behalf of the 
Corporation and the Central Government that under s. 11(2), an absolute and 
unfettered overriding power has been conferred upon the Corporation to alter 
the terms and conditions of service of such employees whose services have been 
transferred ‘to the Corporation. As already stated, this submission was not 
made by the Corporation in its first affidavit in reply where it was contended 
that the Corporation could only alter such terms and conditions of service with 
the sanction of the Central Government. That, however, does not preclude the 
Corporation from urging that contention. 

It is contended by the learned Advocate General that under s. 11(2) the 
terms and conditions of service as embcdied in the awards and settlements 
continue to operate until the employment itself is terminated or until the terms 
and conditions are altered by the Corporation. He says that the expression 
‘‘duly altered by the Corporation” would have the same meaning even if the 
word ‘‘duly’’ was not there. He states that by the use of the words ‘‘until his 
remuneration, terms and conditions are duly altered by the Corporation’’ an 
express power is conferred upon the Corporation to alter those terms and 
conditions. The learned Advocate General when asked whether the Corpora- 
tion had the right to alter the terms of a contract entered into between a com- 
pany, whose life insurance busmess has bean taken over, and ita employee relat- 
mg to the period of employment where the period of employment was for a 
fixed period, submitted that such a power has been conferred upon the Corpora- 
tion. His submission m substance amounted to this that notwithstanding any- 
thing contained in any contract of service between a previous employer and the 
employes, notwithstanding the terms and conditions of any award or settlement 
and notwithstanding the provisions of any other law, the Corporation had the 
overriding power conferred upon it to alter the terms and conditions of service 
of the employees whose services have been transferred to it. He stated that 
the expression ‘‘duly altered’’ meant ‘‘duly altered as provided under the Life 
Insurance Corporation Act, 1956,” and that it had no reference to any other 
enactment. In considering this argument of the learned Advocate General, it 
would be useful to refer to the other provisions of s. 11. Under sub-s. (2) of 
a. 11, power is given to the Central Government, for the purpose of rationalising 
the pay scales of employees of insurers whose controlled business has been 
transferred to and vested in the Corporation, or for the purpose of reducing the 
remuneration payable to employees in cases where in the interest of the Corpora- 
tion and its policy-holders reduction is called for, to alter the terms of service 
of the employees as to their remuneration in such manner as it thought .fit. 
‘The powers of the Central Government under sub-s. (2) of s. 11 are limited. 
The Central Government is given the power to alter the terms of service of 
the employees only as to their remuneration. That power has to be exercised 
only for the two purpgses therein mentioned viz., for rationalising the pay 
scales, or where the interest of the Corporation and its policy-holders calls for 
a reduction. Even where such a limited power is conferred on the Central 
Government, the sub-section sfarta with the words ‘‘notwithstanding anything 
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contained in sub-section (1) or in any contract of servico.” Where the Legis- 
lature thought fit to confer an overriding power ie. a power to override any 
contract of service or any other provisions of a statute, it has done go in express 
terms. Even where the Central Government exercises such a power, protection 
is given to the employee by providing that if such an alteration was not accep- 
table to any employee, the Corporation could terminate his employment by 
giving him compensation equivalent to three months’ remuneration unless the 
contract of service with such employee provided for a shorter notice of termina- 
tion. It is provided by way of explanation that the compensation payable to 
an employee would be in addition to and would not affect any pension, ‘gratuity, 
provident fund money or any other benefit to which the employee ht be 
entitled under his contract of service. If the Legislature had intended to confer 
an unfettered power upon the Corporation to alter the terms and conditions of 
service irrespective of any other law and irrespective of any contract of/service, 
the Legislature would have used apt language for that purpose. It wo d have 
been stated that the Corporation was given such power notwithstanding any- 
thing contained in any other law, or in any award or settlement or in any 
contract of service. Reading the section as a whole, in my view, no such 
power was intended to be conferred upon the Corporation. It seams to me that 
the intention of s. 11 (1) was to provide for continuity of service on the same 
terms and conditions as those which prevailed at the time when the services of the 
employees were transferred to the Corporation. The Corporation could only 
alter the remuneration and the terms and conditions of service in the same 
manner in which and subject to the same conditions under which the previous 
companies, whose life insurance business was taken over by the Corporation, 
could alter the same. It became necessary for the Legislature to use in sg. 11 
the words ‘‘and shall continue to do so unless and until his employment in the 
Corporation is terminated or until his remuneration, terms and conditions are 
duly altered by the Corporation’’, as otherwise it might have been contended 
that as the terms and conditions of service had a binding force by virtue of a 
statute, they were not liable to be altered and the services were not liable to 
be determined. If unbridled power was sought to be conferred upon the Cor- 
poration to alter the remuneration and other terms and conditions of service, 
it would have been reasonable to expect some safeguard similar to the one 
provided under sub-s. (2) of s. 11 where if the alteration was not acceptable 
to any employes, his services could be terminated by the Corporation on pay- 
ment of compensation. I hold that no such overriding power has been con- 
ferred upon the Corporation. The Corporation had no power to alter the terms 
and conditions of service by the Summary dated September 10, 1956, being 
exh. F' to the petition, or to issue the instructions set out in exh, G to the 
petition. 

As regards the approval of the Central Government sought by the letter of 
the Corporation dated December 22, 1956, and granted by the letter of the 
Government dated December 24, 1956, it seems that the approval of the Central 
Government was sought and obtamed under some misapprehension about the 
provisions contained in s. 11 of the Act. There is no provision therein con- 
tained for any such approval by the Central Government. It was contended 
by the learned Advocate General that as the Central Government has accorded 
its approval to the Summary of pay scales and other conditions of. service appli- 
cable to supervisory, clerical and subordinate staff, it should be deemed to have 
acted under a. 11(2). The power to approve what somebody else has done is 
something different from the power of doing something by oneself. In both, 
no doubt, the mind of the authority is applied to the matter, but the two acts are 
different. The act contemplated by sg. 11(2) is not the act of according approval 
to something done by the Corporation. The overriding powers conferred upon 
the Central Government have to be exercised for the purposes mentioned in 
s. 11(2), and the Central Government could not be deemed to have exercised 
its powers under s. 11(2) when merely conveying its approval to the act already 
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.done by the Corporation in issuing the Summary. There is, however, another 
objection to what is contained in the letter dated December 24, 1956. Under 
B. 11(2) the Central Government is empowered to alter only the terms of service 
of the employees as to remuneration and not any other terms. When one turns to 
the Summary, one finds that it deals with not merely the terms of service relating 
to remuneration, but among others, with other conditions of service relating to 
the working hours, leave, retirement ete. Under the heading ‘‘Fitting in of 
present employees’’, the Summary refers, among other things, to increments 
being governed by staff regulations under cl 11 It is common ground that 
no such Regulations were promulgated Maat the Summary was issued. The 
terms and conditions of service app the Summary are not confined to 
remuneration. The learned Advocate aon eontends that the terms of 
service as regards remuneration are so inter-related with the other terms and 
‘conditions of service that the power to alter the terms as regards remuneration 
would by necessary implication involve the power to alter the other terms and 
conditions of service. The learned Advocate General drew my attention to 
a passage from Halsbury’s Laws of England, 2nd edn, VoL XX XI, p. 501, where 
it has been stated as undar: 

“A duty imposed or a power granted by Parliament carries with it the power neces- 

sary for its performance or execution. Similarly, an authority given by statute to do cer- 
tain work authorises the doing not only of all things absolutely necessary for its execu- 
tion, but of all things reasonably necessary. This is especially the case with enabling 
Acts.” 
I do not think the passage cited by the learned Advocate General helps the 
contention sought to be advanced by him. If the learned Advocate General’s 
contention is right, by subs. (2) of s. 11 the Central Government is given the 
power to alter all the terms and conditions of service. I do not think that 
contention is correct. The Legislature has thought fit only to confine the over- 
riding powers of the Central Government to alter the terms of service of the 
employees only as to remuneration. The object is to rationalise the pay scales 
and in certain cases to reduce the remuneration where in the intereat of the 
Corporation and the policy-holders a reduction is called for. It has no reference 
to the other terms and conditions of service. In my view, the Central Govern- 
ment has ne power to alter the other terms and conditions of service. It is 
then urged that the terms and conditions contained in: the Summary are 
severable, and to the extent that they refer to the terms and conditions as 
regards remuneration, effect should be given to them. -The terms and conditions 
of service as set out in the Summary are, in my view, not capable of being sever- 
ed. Each one of the terms contained therein is intended to constitute a 
term of service, and the ramuneration payable is the consideration for serving 
on all the other terms and conditions of service therein provided. They are 
go inter-related that it is not possible to sever the one from the other. It can- 
not be said that either the Corporation or the Central Government intended 
that effect should be given to the terms therein contained relating to remu- 
neration without giving effect to the other terms and conditions therein 
mentioned. In my view, the letter dated December 24, 1956, and the action 
referred to therein are not warranted by any of the provisions of s. 11(2) and 
are bad in law. 

Coming to the letter dated February 21, 1957, it has been urged by Mr. Buch 
that this letter.is merely a communication by the Joint Secretary to the Govern- 
ment of India and does not amount to any action taken under s. 11(2). I 
do not agree with this contention. The letter itself states as under: - 

“and the Central Government hereby, lays down and prescribes the terms of the said 
new pay scales and service conditions for employees of the Corporation in .the super- 
visory, clerical and subordinkte grades as from the Ist day of September 1956.” 

There are, however, other objections to the action of the Central Government. 
The new pay scales and service conditions referred to therein are the very 
same pay scales and service conditions as those referred to in the aforesaid 
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letter of Government, dated December 24, 1956. They deal with the terms 
ahd conditions of service relating to remuneration as well as other terms and 
conditions of service. The Central Government has no power to alter the other 
terms and conditions of service as I have already indicated above. I have 
already held that the other terms ‘and conditions of service are not severable 
from the terms and conditions of service as regards remuneration. The 
action purported to have been taken by the Central Government in issuing the 
said letter dated February 21, 1957, is bad in law and is liable to be set aside. > 
The Central Government has further purported to give effect to those terms 
and conditions as from September 1, 1956, which it has no power to do. 

In my view, the petitioners are entitled to the reliefs claimed by them in 
‘prayers (a) and (b) of the petition, and I order accordingly. They are also 
entitled to the relief claimed in prayer (al) to be operative until such timé 
‘as the employment of the petitioners is terminated by the Corporation or. the 
terms and conditions of service are duly altered in accordance with law, and 
T order accordingly. The rule issued herein is made absolute. The respondent 
to pay to the petitioners the costs of the petition. Costs fixed at Rs. 1,000. 

Rule mads absolute. 


Solicitors for the petitioners: Bhaishanker Kanga & Girdharlal. 
` - Solicitors for the respondent: Ardeshir Hermasji Dinsha.& Co. 


CRIMINAL APPELLATE. 


4 


Before Mr, Justice Shelat and Mr. Justice Mlabhoy. , 
STATE v. RAMJI VITHAL CHAUDHARL* 


Indian Pendl Code (Act XLV of 1860), Secs. 361, 363—Custody of minor child gwen to 
wife in suit for divorce decreed tn her facour—Husbend staying separately, forcibly 
taking away minor to his house without consent of his wife—Whether wife lawful 
' guardian of minor—Husband whether guilty of offence under s. 363—Certified copy 
of decision of High Court whether binding upon lower Court—Indian Law Reports 
Act (XVII of 1875), Sec. 3. w ogi a a 

The accused, who had a wife and a minor daughter by her, married again in the 
Hfetime of his wife. The wife in a sult for divorce obtained a decree in her favour 
and the Court under s, 15 of the Bombay Hindu Divorce Act, 1947, directed that the 
_minor daughter was to remain in the custody of her mother till the accused had got 
himself appointed as a guardian of the minor under the Guardians and Wards Act, 
1890. The accused thereafter forcibly removed the minor from the school where 
' she was attending as a pupil and took her to his house. On these facts the accused 
‘was charged with having committed an offence under s. 363 of the Indian Penal 
Code. On the question whether the accused being the father of the minor girl could 
be said to have taken her away from the lawful custody of her mother as contemplated 
by s. 361 of the Code and thereby rendered himself liable to punishment under 
s. 363:—~ |. ; ` 

Held, that the mother of the minor giri was at the material time the lawful guardian 

r of the minor by virtue of the order pamed in her favour handing over the custody 

of the minor to her, 

that by virtue of this order the accused was not entitled to have custody of the 
minor, 
` that the accused had taken the minor from out of the keeping of the lawful guardian 
without the consent of such lawful guardian, and 

that, therefore, the accused was guilty’ of the offence under s. $68 of the Code. 
*Decided, September 24, 1957. COrhininal isipate, First Claes, Nandurbar, West 

Appeal No. 724 of 1957, from the order of in Criminal Case No. 614 of 1955. 

aoquittel passed by G. 8. Ohindhade, Judicial f 7 ; 
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Imperator- v. Som Damodar Kuberdas, followed. 
Emperor v. Sital Prasad,” Dhuma Manjhi v. Empero and In re Chowdaerayya,* 


The word “lawful” in a. 361 of the Indian Penal Code, 1960, has been used in its 
wider connotation, and that word means that wherever the relationship of a guardian 
and a ward is established by means which are lawful and legitimate, that relation- 
ship is intended to be included within the meaning of the words “lawful guardian” 
as used tn this section. 

State v. Harbansing Kisansing,® referred to. 
A. certified copy af a decision of the High Court is binding upon a lower Court, 
Vinayak v. Moreshwar, referred to. 


Ong Ramji (accused No. 1) was married to Rukhmabai and had by her a 
daughter by the name of Suman. After some years of married life together 
disputes arose between the parties and accused No. 1 contracted another marriage 
m 1944-45. Rukhmabai then went to live with her father along with her minor 
daughter Suman and filed a suit for divorce in the District Court at Dhulia. 
A decree was passed in the suit whereby the marriage between Rukhmabai and 
accused No. 1 was annulled and the decree also directed that the minor girl 
Suman was to remain in the custody of Rukhmabai till accused No. 1 had got 
himself appointed as guardian of Suman under the Guardians and Wards Act, 
1890. On January 31, 1955, when Suman had gone to, her school accused No. 1 
went there and forcibly pulled her out of her class room. He then took her to 
the compound outside and picked her up and placed her in a bullock cart 
kept ready there by one Gaba (accused No. 2). Both the accused thereafter 
drove Suman away in the buHock cart and took her to the house of accused No. 1 
On these facts the accused were charge-sheeted for having committed an 
offence under s. 868 of the Indian Penal Code. The trying magistrate found 
that the minor girl Suman was taken away by accused No. 1 forcibly, but he 
held that as accused No. 1 was the father of the girl and, therefore, her legal 
guardian, he could not be said to be guilty of kidnapping. under s. 361 of 
ee Code. He, therefore, acquitted the accused, observing in his judgment as 
ollows : 

“It can be seen from the order in that judgment that Rukhamabal was allowed to 
keep her daughter (Suman) with her untl the defendant (accused No. 1) got himself 
appointed as personal guardian by making an application under the Guardians and 
Wards Act. It also can be seen from the judgment that it was a suit for divorce by 
Rukhamabal against accused No. 1 and tt is necessary to bear In mind at this stage that 
the proceeding was not under the Guardians and Wards Act and no question of the 
appointment of the guardian of Suman as such had arisen in that matter and all that 
the learned Judge had ordered was an allowance In favour of Rukhamabai to keep 
Suman with her until accused No. 1 got himself appointed as a guardian of the person 
of Suman. Consequently it would be clear from the order that Rukhamabel was to 
continue merely as a de facto guardian of Suman, while the lawful guardianship con- 
tinued with her father, accused No. 1, as per Hindu Law and as well as per the Guardians 
and Wards Act. Consequently the clear position that arises is that a lawful guardian 
removed Suman from the custody of a de facto guardian. It in, therefore, useful to 
reproduce from Emperor v. Sital Prasad," that ‘The Explanation to s. 361 L P. Code, 
cannot be used to mean that as against a person who, in fact is the civil guardian of the 
minor, mere de facto guardianship can be set up so as to convict the real civil guardian 
of an offence under a. 361, L P. Code’. It also can be seen that the same principle has 
been followed tn Dhuma Manjhi v. Emperor’ wherein the husband had kidnapped his wife 
from the custody of her father and it was held in that case, following the above principle, 
that the husband could not be held guilty under sa. 361 read with s. 363, L P. Code and 


1 (1917) Criminal Revisions pplication No. 4 re} A. I. R. Mad. 658. 
$13 of 1917, decided by Shah and Heaton 5 (1058) 56 Bom. I. R. 258. 
JJ., on November 80, 1917 (Unrep.). 6 [1944] ] Neg. $42, T.B. 

2 968 L L. R. 42 All. 148. e : (1919) L L. R. 42 AT. 146. 


3 (1942) 43 Or. L. J. 918. (1942) 48 Or. L. J. 818. 
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was acquitted. The very same principle is involved at the bottom of this proceeding 
and, therefore, I find that the de facto guardianship of Rukhamabai cannot bring accus- 
ed No. 1, a natural guardian and a lawful guardian, under the mischief of s. 361, L P. 
Code. It is also worthy of mention that a case almost similar in facts with the present 
case has been reported in In re Chowdarayya’ wherein the principle quoted above has 
been followed and the accused was given the advantage and was acquitted. In the 
facts of the present case it is also necogsary to note that the prosecution has not shown 
or has not made any attempt to show that accused No. 1 had taken away Suman for 
any immoral or unlawful purpose, as is contemplated in the exception under s. 361, 
L P. Code. It can be seen from the testimony of Suman that while she was at the 
place of her father ahe was not taken for any immoral or unlawful purpose there. She 
has clearly stated that her father intended to perform her marriage but with whom she 
did not say. It is not alleged by the prosecution that the father of Suman had a mind 
to perform her marriage unlawfully even before she attended the prescribed legal age 
of a female for marriage. That was a thing to be proved by the prosecution, and the 
case of the accused clearly falls under the exception to s. 361, L P. Code. 

Shri Tembekar, the learned Police Prosecutor, produced a carttfied copy in Criminal 
Revision Application No. 313 of 1917, Imperator v. Soni Damodar Kuberdas* decided 
by their Lordships Heaton and Shah JJ. on November 30, 1917, and it is exhibited at © 
exh. 39. The learned Police Prosecutor has very strongly relied on the said decision 
of their Lordships of the Bombey High Court and has vehemently urged upon me to 
act upon the sald decision and convict the accused. It is undisputed that the said deci- 
sion is unreported and as per s. 3 of the Indian Law Reports Act, 1875, the same, with 
great respect to their Lordships, cannot be binding on this Court. The same being a 
duly certified copy has been admitted in evidence (vide Sourtndra Mahun Tagore v. Stro- 
moni Debt’) and it is entitled to respect though not to be followed blindly like the official 
report (vide Murlidhar v. Anand Rao’). Under these circumstances, the authority cited 
by the learned Police Prosecutor cannot be availed of to base any conviction in favour 
of the prosecution on its strength.” 

The State appealed against the order of acquittal. 


V. H. Gumaste, Assistant Government Pleader, for the State of Bombay. 
G. N. Vaidya, for the respondents. 


Susiat J. This appeal raises a point of some interest on the interpretation 
of a. 861 of the Penal Code. 


The facts alleged by the prosecution were that witness Rukhmabai was 
married to respondent No. 1 Ramji Vithal Chaudhari, original accused No. 1, 
when Rukhmabai was only 7 or 8 years of age. For nearly 10 to 12 years 
respondent No. 1 and the said Rukhmabai lived as husband and wife and 
during that period a daughter by the name of Suman was born to her. In or 
about 1948 disputes arose between respondent No. 1 and Rukhmabai. In or 
about the year 1944-45 respondent No. 1 married again, with the result that 
Rukhmabai went to live with her father, one Hari Trimbek, with her minor 
daughter Suman. These disputes ultimately culminated in Rukhmabai filing 
a suit for divorce in the Court of the District Judge at Dhulia. <A decree was 
ee in that suit in favour of Rukhmabai which ordered that the marriage 

een Rukhmabai and respondent No. 1 was thereby annulled. The decree 
also directed that the minor girl Suman was to remain in the custody of 
Rukhmabai ‘‘till the defendant (the lst respondent) gete himself appointed 
as the guardian of the minor under the Guardians and Wards Act.” It is 
admitted that since the passing of the decree the minor Suman has been residing 
with her mother Rukhmabai at the house of Hari Trimbak and Rukhmabai 
was and has been looking after the minor girl Suman keeping her and giving 
her the necessary education. ° 


1 [1938] A. I. R. Mad. 658. JJ., on November 80, 1917 (Unrep.). 
9 (1917) Ortminal Revision Application 3 41900) I. L. R. 28 Oal. 171. 
No. 818 of 1917, decided by Heaton and Shah 4 [1925] A. I. R. Nag. 414, 


) 
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At all material times respondent No. 1 was residing in a different village 
called Shahade, which is about two miles away from the village Shinde where 
Hari Trimbak, Rukhmabai and Suman were residing. 

On January 81, 1955, Suman had gone to the school at Shinde. At about 
2 p.m. she, as ugual, cleansed her class room and was there with her friend one 
Suryaprabha. At that time respondent No. 1 went to the school and passing 

through various classes reached the class in the sixth form where Suman was sit- 
Be Gag aneda he entered that class room, he started pulling Suman forcibly 
‘ from out of the class, Both Suman as well as some teachers of the school resisted 
respondent No. 1 taking away Suman, but respondent No. 1 paid no heed to 
them. He forcibly took Suman out of the class room and to the wire compound ` 
of the school and picking her up placed her m a bullock cart which was kept 
ready there by respondent No. 2. Both the respondents thereafter drove Suman 
away in the bullock cart and thus carried her to the village called Small 
Shahade. Hari Trimbak in course of time was informed of this incident by 
the school teachers, and in consequence of that information, Hari Trimbak 
lodged an application with the Police Patil narrating the incident of the respon- 
dents having carried away Suman. The Police Patil wrote out-a khabari report 
and sent it to the Out-post of Kisal in Nandurbar Taluka. It appears that the 
police officer concerned had some doubt as to whether the respondents could 
be said to have committed an offence of kidnapping under s. 3638, with the 
result that there was some delay in the matter of proceeding with this case. It 
appears that the case was in fact referred to for the opinion of the Police 
Prosecutor at Nandurbar. Ultimately both the respondents were charge-sheeted 
of having committed an offence under s. 363 of the Penal Code. l 
The defence taken by respondent No. 1 was that the girl had stayed with him 
only for 2 to 4 days and that thereafter he had sent her back to Shinde in a 
bullock cart. His case was that he was the father of the girl and as such her 
lawful guardian. On merits, his case was that Suman was in the habit of 
coming to his place at Shahade on several previous occasions. On this occasion 
also Suman had gone up to respondent No. 1’s house and stayed with him for 4 
or 5 days as usual and that, therefore, he had not committed any offence.’ He 
also contended that as a father and therefore, s legal guardian of the girl, 
it was his right to settle and perform the marriage of Suman, that Rukhmabai 
and her father had made a common cause with one Gopal Narayan to deprive 
respondent No. 1 of that right and had falsely fabricated a case of Kidnapping 
The defence taken by respondent No. 2 was that respondent No. 1 did not 
kidnap the girl and that, therefore, there was no question of his having helped 
respondent No. 1 in any act of kidnapping. He also stated that he and respon- 
dent No. 1 were returning to Shadade pie getting flour from the Flour Mill 
at Shinde and as usual the girl Suman had accompanied them to Shahade and 
‘that 4 or 5 days after her stay there she was sent back by them at her mother’s 
place at Shinde. 
' Upon the evidence before him of witness Suman and certain teachers as also 
_ the companion of Suman witness Suryaprabha and others the learned Magistrate 
‘ came to the conclusion that that evidence established beyond any doubt that 
respondents Nos. 1 and 2 took away the girl Suman somewhere between 2 p.m. 
to 8 p.m. on January 31, 1955, from the school at Shinde. Upon this evidence 
he also came to the conclusion that respondent No. 1 had committed the act of 
taking away from the school the girl Suman as alleged by the prosecution. In 
-other words, the finding of the learned Magistrate was that the ‘girl Suman had 
been taken away by- respondent No. 1 forcibly as alleged by the proge- 
cution and he disbelieved the case of both the respondenta that Suman had 
gone to her father’s placè at Shahade willingly as on the previous occasions. 
Mr. Vaidya, who appears for both the respondents, has not challenged in this 
appeal the findings of fact by the learned Magistrate. Although the learn- 
‘ed Magistrate came to these conclusions, he found that by reason of respondent 
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No. 1 being the father of the girl and, therefore, the legal guardian, he could not 
be said to have been guilty of kidnapping within the meaning of s. 361 and, 
Žollowing certain cases referred to by him in his judgment, came to the conclu- 
sion that the prosecution had failed to establish their case and acquitted both 
the respondents. The learned Magistrate’s attention was pointed to a decision 
of a Division Bench of this Court in Imperator v. Som Damodar Kuberdas’. 
The learned Magistrate, however, felt that since that was an unreported judg- 
ment, it was not binding upon him and preferred to rely upon the decisions 
cited by him of other High Courts which he thought had decided the question 
before him. It ig against this order of acquittal of both the respondents that ' 
the State has presented this appeal. 

The question for our consideration is whether respondent No. 1, being the 
father of the girl Suman, can be said to have taken the girl away from the law- 
ful custody of her mother Rukhmabai as contemplated by a 861 of the Penal 
Code and thereby rendered himself liable for the consequences under that section. 

The learned Assistant Government pleader contended that the fact that 
respondent No. 1 happens to be the father of the girl m question is not material 
and that fact cannot avail respondent No. 1 as and by way of defence, if it is 
established that he was not entitled at the material date to the custody of the 
girl and had committed the act of forcibly taking aWay the girl without the 
consent of the mother who was then the lawful guardian. The contention of 
the learned Assistant Government Pleader was based upon the decree that was 
passed in the divorce suit already referred to. In the course of the judgment 
it was stated as follows: 

“As regards the minor daughter of the plaintiff (Rukhamabai), I had caused her 
to be brought before me. I have examined her and she appears to be a tender girl of 
7 years and it would not be tn the interest of the minor that she should be at present 
handed over to the custody of the defendant (ist respondent). The plaintiff (Rukhama- 
bel) has stated that she would have no objection her daughter goes to live with the 
defendant after she is sufficiently grown up. The defendant (let respondent) if so 
advised may make any application for his appointment as the personal guardian of the 
minor. In this suit I am not prepared to make an order that the minor should be 
handed over to the defendant.” 

The passage above aited makes it abundantly clear that the learned Judge, who 
decided that divorce suit, was firmly of the opinion that in the interest of the 
minor it was not proper and advisable to hand over the custody of the minor 
to her father. The decree expressly directs that it was Rukbmabai who was to 
have the custody of the minor girl and that Rukhmabai was to continue to have 
that custody of the minor girl until respondent No. 1, if so advised, made an 
application for his appointment as the personal guardian of the minor.. That 
order was made by the learned Judge, it would seem, under s. 15 of the Bombay 
Hindu Divorce Act, being Act No. XXIT of 1947. That section provides that 
a Court dealing with matters under that Act may from time to time pass such 
interim orders and make such provisions in the decree as it may deem just 
and proper with, respect to the custody, mamtenance and education of minor 
children, the marriage of whose parents is the subject of such suit, and may, 
after the deeree is passed, upon an application before it, make, revoke, suspend 
or vary from time to time all such orders and- provisions .with respect to the 
custody, maintenance and education of such children as might have been made 
by such decree or interim orders in casé where the suit for obtaining such 
decree was still pending. It is clear from the provisions of s. 15 that the District 
Court of Dhulia was competent under that section to pass the order which it 
did in the matter of the minor Suman. The position, therefore, that would 
seem to follow from this order would be that although respondent No. 1 hap- 
pened to be the natural’ guardian of the girl in qylestion, and was therefore 
under Hindu law entitled to the custody of the girl, under the order passed 


(1917) Criminal Revision Jd., November 30, 1917 (Unrep.). 
No. 818 of 1917, winded ty Shia ond’ Heat 7 


884 THE BOMBAY LAW REPORTER. [ VOL. LX. 


by the learned District Judge, the custody of the girl was handed over 
to Rukhmabai until such time as respondent No. 1 made an application, pre- 
sumably under s. 15 of the Bombay Hindu Divorce Act of 1947, and either 
had the said order revoked or had himself appointed as the personal guardian 
of the minor. It is, therefore, clear that by virtue of this order it was Rukhma- 
bai who was entitled to the custody of the minor Suman and respondent No. 1 
was not entitled to have the custody of the girl Suman. 

The learned Assistant Government Pleader pointed out to us the three deci- 
gions which seem to have been relied upon by the learned Magistrate. Those 
are Hmperor v. Stal Prasad’; Dhuma Manjhi v. Emperor? and In Re 
Chkowdarayya?. It is somewhat difficult to understand as to how the learned 
Magistrate thought that the decisions in these three cases were of any assistance 
to him in coming to the conclusion, which he did, as agdinst the decision in 
Imperator v. Som Damodar which decision, as we have already said, was in 
fact cited before him. In the first place, the facts in all the three casea were 
entirely different from the facts before him. In the second place, the only 
proposition that has been laid down in these three cases is that where a minor 
in question happens to be in the custody of a de facto guardian, if a legal 
guardian were to take such a minor from the custody of such a de facto 
guardian, the case would not fall under s. 368. In our opinion, that is all that 
these three cases decide. In other words, the point that seems to have been 
decided in these three cases was that where there was a competition between a 
de facto guardian and a legal guardian, the de facto guardian cannot be said 
to have higher rights than the natural guardian and therefore there would be 
no question of taking a minor girl away from the custody of a lawful i 
It is obvious from the facts, which have been mentioned hereinabove, that in 
this case the question of the mother being a de facto guardian does not and 
cannot arise. i 

The learned Assistant Government Pleader then contended that Rukhmabai, 
by reason of the order passed by the learned District Judge in the aforesaid 
divorce suit, was a lawful guardian within the meaning of s. 361, that the 
girl Suman was in the keeping of her mother the lawful guardian and there- 
fore the act of forcibly taking away the girl by respondent No. 1 must be gaid 
to be taking out of the keeping of the lawful guardian ag provided for in s. 361 
and that such taking, admittedly being without the consent of the lawful 
guardian, constituted kidnapping as defined by s. 361. He has relied upon 
the unreported judgment in Imperator v. Sons Damodar, and has urged that 
the facts m that case were on all fours with the facts of this case and that, 
therefore, on the authority of that decision the act in question of respondent 
No. 1 amounted to Kidnapping. Mr. Vaidya, on the other hand, contended 
that respondent No. 1 being the father was, under the Hindu law, the natural 
guardian of the girl, and that so long as he was alive, he contmued to be the 
natural guardian of the girl and that, therefore, there could be no other person 
who can be a guardian of the girl He also contended as a corollary of this 
proposition that the girl Suman continued to be in the keeping of her father in 
spite of the order made by the District Court. He urged that there was a 
distinction between the order made under the Bombay Hindu Divorce Act of 
1947 under which the custody of the girl was given to the mother and an order 
appointing a guardian under the provisions of the Guardians and Wards Act. 
He, therefore, urged that a natural guardian cannot be said to be guilty of 
taking his own minor child from out of the keeping of the lawful guardian, as 
ge of his being the natural guardian, the keeping of the girl continues 

We are not, however, able to agree with the submissions made by Mr. Vaidya. 
The words “lawful guardian’’, as is apparent from the language of s. 361, are 
of wider connotation than the words *‘legal guardian’’. The word “‘lawfnl”? 


1 (1919) I. L. R. 42 AI. 148. 3 [1988] A. I. R. Mad. 658. 
2 (1942) 43 Or. L. J. 918. 
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in that section has been deliberately used in its wider connotation, and that 
word would mean that wherever the relationship of a guardian and a ward is 
established by means which are lawful and legitimate, that relationship 18 
intended to be included within the meaning of the words ‘lawful guardian’ as 
used in this section. In the case of State v. Harbansing Ktsanswng', it was 
observed that the words ‘‘lawfnully entrusted’’ which are used in the Explanation 
to s. 861 must be liberally construed and that it was not intended that the 
entrustment should be made in a formal manner nor need there be any direct 
evidence available about such entrustment. It cannot be disputed in this case 
that Rukhmabai was at the material time the lawful guardian of the minor 
Suman by virtue of the order passed by the learned District Judge in her favour 
handing over the custody of the minor Suman to her. It is obvious from the 
provisions of that order that the relationship between her and the girl was 
established by means which were both lawful and legitimate. As regards 
the contention of Mr. Vaidya that so long as the father was alive the keeping 
of the girl continued with him notwithstanding the order made by the Court 
has, in our opinion, no substance, The order expressly states that the custody 
of the girl Suman was to remain with the mother. The effect of that order is 
clear and that was that respondent No. 1, notwithstanding his being the father 
of the girl, was not to have the custody of the mmor. That order was made by 
virtue of s. 15 of the Bombay Hindu Divorce Act of 1947 and was made, as is 
apparent from the order itself, after the Court had considered that it was 
proper in the circumstances that the girl should remain with her mother. It 
seams to us, therefore, obvious that respondent No. 1 was not only not entitled to 
keep the girl m his custody but was in fact directed not to disturb the keeping 
of the girl by Rukhmabai until he made an application under s. 15 of the Bombay 
Hindu Divorce Act, 1947, to revoke or vary the order passed in that suit. We 
are, therefore, of the view that in the circumstances existing in this case there 
could be no doubt that respondent No. 1 did take the girl Suman from out of the 
keeping of the lawful guardian without the consent of such lawful 

In the case of Som Damodar the facts, as we have already indicated, were 
similar to the facts before us. There also disputes had arisen between a hus- 
band and wife and they were living separately, the wife having the care of 
children. The husband then made an application to the District Court tobe 
appointed the guardian of the children. The District Court, however, did not 
formally appoint anyone to be the guardian of the children but simply said 
that the minors were to continue in the custody of their mother though the 
father was given the liberty to have free access to the children. The order that 
was made in connection with that application was that except for the custody 
of the minor children, the rights of the father as a natural guardian under 
Hindu law were not interfered with. Mr. Justice Heaton observes in his judgment 
that the order passed by the learned District Judge meant that the wife was to 
have the custody of the children and that it was because of this order that the 
father, when he took away the girl, as he did, had been rightly convicted of the 
offence of kidnapping. The father in that case also had behaved in the same man- 
ner as respondent No, 1 in this case before us, for there the father had the minor 
girl seized as she was going to school early in the morning, placed in a motor 
ear in which he was sitting and had carried her off. The girl had been rescued 
the same day and returned to her mother. It was held in that case that the 
action of the father amounted to Kidnapping, her legal guardian for the pur- 
pose of s. 861 being then her mother, and that, therefote, the girl had been 
taken out of the keeping of the guardian by the accused. Though the words 
‘legal guardian’’ are used in this connection, obviously what was intended to 
be conveyed was that the mother was the lawful guardian at the material time. 
The facts in this case being almost identical to the facta before us, even 
Mr. Vaidya was not in a position to distinguish this"decision upon any footing 
and, therefore, the judgment im this case is binding upon us. 


1 (1053) 86 Bom. L. È. 258. 
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Mr, Vaidya has next relied upon the exception to s. 861 and has contended, 
that respondent No. 1 believed in good faith that he was entitled to the lawful. 
custody of his child and that, therefore, he could not be said to be guilty of, 
kidnapping. He relied upon for that purpose the case of Howka , Rama- 
lakshms', That was a case where a mother in good faith believed that ghe was. 
entitled to the custedy of her own minor children and the conviction for kid-, 
napping against her was upon that fact set aside. It is quite clear from the 
language of the exception itself, apart from any decisions thereupon, that if. a, 
person were in good faith to believe himself to be entitled to the lawful custody, 
of a minor child, unless. that act was committed for any immoral or unlaw-. 
ful purpose, the exception would prevail. In this case, however, upon the facts. 
before us, Mr. Vaidya cannot legitimately argue that respondent No. 1 carried 
the girl away from the school either in good faith or in the belief that he was 
entitled to the lawful custody of the girl Suman. At the date of the incident 
he was fully aware of the order, that had been passed by, the learned District- 
Judge and he must have been, therefore, equally aware: that he was not entitled. 
lawfully to have the custody of the minor, that custody having been handed 
over under that order, to Rukhmabai Then again, there is ample evidence, ans 
record which, as we have already pointed out, has not been challenged by 
Mr. Vaidya, that the carrying away of the girl in the bullock-cart had been. 


` resorted to by force and even against the resistance by Suman herself and her 


teachers. . We should think that. a forcible . taking of a mimor child, in these. 
circumstances, is contrary to the very concept of good faith. In these circum- 
stances, it is difficult to appreciate the contention that eee No. 1 is entitled: 
to the benefit of the exception to s. 861. 

In the circumstances, aforesaid, we have come i the conclusion upon the 


record before us that respondent No. 1 was guilty of the offence under s. 363 


and respondent No. 2, though not actually charged under s. 868 read with s. 34 
but only under s. 368, can be convicted: under s. 868 read with a. 34 of the. 
Penal Code. There is, in our view, ample evidence'to show that both the res- 
pondents had the common intention to commit the offence of kidnapping the 
minor Suman, for they had come together in the bullock-cart from the village: 
Shahade, that it was respondent No. 2 who drove that cart and both of them 
carried the girl to their village Shahade from Shinde. In these circumstances, 
we do not see any difficulty in convicting the respondents under s. 368 ‘read, 
with s. 34 of the Penal Code. 

In view of the learned Magistrate finding a difficulty in following the deci- 
sion in the case of Som Damodar, it is necessary for us to refer to s. 8 of the 


“Indian Law Reports Act, 1875. It may be mentioned that what was produced: 


before the learned Magistrate was not an unauthorised report ‘of the decision 
but a certified copy of the judgment in Sons Damedar’ s case. Section 8 of the 
Act provides: 

No} Court ahai be, bond "to Haar ded or ahah renhe on Radian caw aiot 
binding on ft, the report-of any case.. -other than a report published under the autho~ 
rity of any State Government.” 

The language of s. 3 is quite clear that it is only when a report other than the 
one published under thè authority of a State Government is cited before a Court: 
that such a Court is not bound to hear such a report cited or to receive or treat: 
it as an authority binding upon it. We do not see anything in the language’ 
of s. 38 that a certified copy of a' decision of this Court ‘is not to be treated as’ 
binding upon a lower .Court. In our view, what is binding is the decision of 


. the High Court and not merely a report. Tt ia difficult, in these cireumstan 


to see as to how the learned Magistrate could stop the Police Prosecutor in hig 

Court from citing or relymg upon the decision in the cage of Sen Damodar. 

when the learned Prosecutor had, taken pains to produce a certified copy of 

the Judgment. If’ any authority , is needed for this proposition, the same is 

to be found in a Full Bench decision of the Nagpur High Court in the case of 
1 °(1886) 1 Weir 848. 


i 
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Vinayak v. Moreshwari. . This being the position, we must observe that the 
learned Magistrate was. not justified in not treating the decision in Som 
Damodar’s case as binding upon him, and the observations. that he has. made 
in the course of his judgment while referring to this decision are, in our. view, 
to say the least, not proper. y 

For the reasons aforesaid, we allow the appeal, set aside the order of acquit- 
tal passed by the learned Magistrate against the respondents and convict bork 
the respondents under s. 363 read with s. 34 of the Penal Code. 

As regards the sentence, there, is no question that either of the two respon- 
dents committed the act of taking the mimor girl away from the keeping. of her 
mother for any criminal object or purpose. Equally there is no evidence that 
the respondents carried away the girl for the purpose of any forcible marriage. 
It is true, no doubt, that the act of the respondents was in violation of the order 
passed by the learned District Judge.. The act being in violation of such an 
order would be looked upon with some amount of gravity. But then the consi- 
deration for such violation. of the order of the District Judge and the, one 
under s. 868 are distinct and in awarding the sentence we have no intention of 
mixing them up. In the result, therefore, we think that the ends of justice 
would be met if the respondents are bound over under s. 5(1). of the Bombay 
Probation of Offenders Act, 1938, for.a-period of one year from the date of 
the execution of the bond. The respondents to execute a personal bond in the 
sum of Rs. 250 each and in the meantime to keep peace and be of good beha- 
viour. The respondents to execute the bond in the lower Court within a period 
of one month after the receipt of this order by. the lower Di 

l Appeal eee: 
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Before Mr. Justice Shah and Mr. Justice Gokhale. 


GULABCHAND RAWATMALI v. SARANGPURB COTTON 
MANUFACTURING CO. LTD.* 


Indian Sale of Goods Act (III of 1930), Seca, 54(4), 542), 60—Contract of sale of goodal 
: containing arbitration clause and seller reserving right of sale on buyer's default— 
Re-sale by seller on buyers default whether renders entire contract imoperative— 
ae re re ea Teena eden lemon i 
from buyer—Arbttration Act (X of 1940), Sec. 20. 


Where aona of mle oF weeds conidia an erbien clane ani’ Gia alier 
expressly reserves a right of sale in case the buyer makes default, the exercise of 
the right of re-sale by the seller on the buyer's default does not render the entire 
contract inoperative under s. 54(4) of the Arbitration Act, 1940, and the seller is not 
. precluded from making a reference to arbitration in pursuance of the arbitration 
clause in so far as it relates to the dispute as to damages claimed by htm from the 


The seller’s right to recover damages is expressly saved by virtue of s.-54(4) of 
the Indian Sale of Goods Act, 1930, and that-must necessarily -save the machinery 
which may be provided by the contract to settle the disputes, tf any, regarding 
damages and for thetr being ascertained abd assessed. f 

Hiri Mulfi v. Cheong Yue Steamship Co.‘ distiiguished. 

Chandu Lal Parma Nand v. Grahama Trading Company (India) Lid, Karecht ond 
Amrttser, Heyman v. Darwins, Ltd,’ Radha Kishen v. Bombay Co.'-and Karam 
Narain Daulat Ram v. Volkart Brothers,’ referred to. 

| 1 [IMA] Nag. 342, ¥. a. 
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‘Tam NARANGPUBR Corton Manoracrosina Co., Lap., (plaintiffs) were manu- 
facturers of textile goods at Ahmedabad and Messrs. Gulabchand Rawatmall 
(defendants) were a firm carrying on business of cloth at Calcutta. The 
plaintiffs had a selling agent, namely, Measrs. Balchand Bhawsingka, at Cal-. 
cutta, and the defendants placed an order for purchasing 15 bales of plaintiffs’ 
manufacture through the selling agents, under indent bearing No. 680 dated 
May 29, 1958. The said indent was signed by the defendants and was accepted 


= on behalf of the plaintiffs by their selling agents. The delivery of the goods 


was to be made ax-mill godown at Ahmedabad and payment was also to be 
made at Ahmedabad, the time fixed for the delivery bemg by the end of 
August 1953. The goods were ready for delivery before the due date and 
were invoiced on August 17, 1958, and August 27, 1953. The defendants 
requested that they should be sent by rail to Calcutta and the plaintiffs applied 
for transport permits and after receipt of those permits goods were sent by 
rail on August 29, 1953, and September 3, 5 and 10, 1953. The relevant rail- 
way receipts as well as the invoices were forwarded with respective drafts 
aggregating to Ra, 42,202-8-0 to the defendants through the Imperial Bank of 
India, Calcutta, on September 2, 7, 8 and 12, 1953. The defendants made a 
complaint about the delay in delivery and also that the pieces in the bales 
were of 10 yards and not of 20 yards. As the defendants failed and neglected 
to retire the drafts, despite reminders, notices were given which were met with 
the contentions of delay in delivery and the goods being not according to. the 
contract. The plaintiffs, thereupon, resold the goods at the defendants’ risk 
and costs and the resale resulted in a loas of Rs. 15,400, Under clause (15) of 
the contract entered into between the plaintiffs and the defendants it was agreed 
that in case any dispute in respect of or arising out of the contract was not 
amicably settled, it was to be referred to the Ahmedabad Millowners’ Asso- 
ciation for arbitration, and the decision of the arbitrator was to be final and 
binding on both the parties. By virtue of this arbitration clause, the plaintiffs 
applied to the Court of the Jomt Civil Judge at Ahmedabad under s. 20 of the 
Arbitration Act for filing of the arbitration agreement and for necessary 


' reliefs. 


This application was resisted by the defendants on several grounds. It was 
contended that the Court at Ahmedabad had no jurisdiction to entertain the , 
application as the offer and acceptance of the contract had taken place at Oalcutta. 
It was further contended that the goods were delivered at Calcutta, the pay- 
ments were to be made at Oalcutta and the alleged refusal by the defendants 
to submit to arbitration had taken place at Calcutta. Therefore it was con- 
tended that the Ahmedabad Court had no jurisdiction to pass a final decree 
after the arbitrators passed their award. It was also contended that the Court 
could not refer the matter to arbitration under clause (15) of the contract 
between the parties as the arbitrator mentioned therein was incapable and 
incompetent, being interested in the plaintiffs. It was also urged that the 
Ahmedabad Millowners’ Association, which was contemplated to be the arbi- 


_ trator under clause (15), was a fluctuating body and therefore incompetent to 
” act as an arbitrator. It was finally contended that the arbitration agreement 


was no longer operative because the contract had been rescinded by operation 
of law inasmuch as the plamtiff had elected to exercise the option of reselling 
the goods, and it was submitted that s. 54(4) of the Sale of Goods Act would be 
a bar to the filing*of the arhitration agreement under clause (15) of the con- 
tract. 

The trial Court held that the Court had jurisdiction to entertain the appli- 
cation and that the Ahmedabad Millowners’ Association was a legal entity 
entitled to act as an arbitrator. Though the plaintiffs were members of the 
Ahmedabad Millowners’ Association, according to the trial Court, that did 
not prevent the Court from accepting the arbitration clause which mentioned 
that the Ahmedabad Millowrfers’ Association was to be the arbitrator. The 
defendants’ contention based on the provisions of s. 54(4) of the Sale of Goods 


` 
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Act was also negatived on the ground that the resale effected by the plaintiffs 
‘was under the right created in his favour by virtue of clause (17) of the con- 
tract and not in pursuance of s. 54 of the Sale of Goods Act. The trial Court, 
therefore, passed an order in favour of the plaintiffs filing the arbitration agree- 
ment under s. 20 of the Arbitration Act. 


The defendants appealed to the High Court. 


R. B. Kotwal, for the appellant. 
d. O. Bhatt, with R. P. Bhati, for the respondent. 


GorHats J. [His Lordship after stating the facts as above and dealing 
with points not material to the report, proceeded:] Then we come to the 
main gear d by Mr. Kotwal challengmg the legality of the trial 
Court’s order. have already stated, it is the defendanta contention that 
as the plaintiff han exercised his right of reselling the goods, the contract itself 
would be rescinded by virtue of the provisions of sub-s. (£) of s. 54 of the 
Sale of Goods Act, and if the entire contract of sale is rescinded, then the 
arbitration clause will also fall along with it. Under cL (17) of the contract 
entered into between the parties, the plaintiff was given the right to resell the 
goods under certain circumstances. Clause (17) runs as follows :— 

“(17) Failure by the Indentors to pay for the drafts on or before the due date or 
refusal to accept the same will entitle the suppliers, their representatives and/or agents 
either to sell the documents relating thereto or the relative goods by private sale or 
public auction on the account and at the riak of the indentors who, besides forfeiting the 
deposits, if any, shall be liable for losses and expenses caused to the manufacturers 
thereby.” 

The plaintiffs have resold the bales in pursuance of the right given to them 
aude cl (17). But, according to Mr. Kotwal, as soon as they did so, sub-s. (4) 
of s. 54 of the Sale of Goods Act would come into operation and the entire 
contract would be rescinded, with the result that the arbitration clause itself 
would cease to have any affect. In order to examine this argument of Mr. Kotwal, 
some of the provisions of the Sale of Goods Act will have to be looked into. 
Chapter V of the Sale of Goods Act deals with the righta of an unpaid seller 
against the goods. Section 45 defines an ‘‘unpaid seller’’, and s. 46(1) gives 
him, notwithstanding that tha property in the goods may have passed to the 
buyer, Tight of a lien on the goods for the price while he is in possession of 
them; secondly, in case of the insolvency of the buyer, a right of stopping the 
goods in transit after he has parted with the possession of them; and, thirdly, 
a right of resale as limited by the Act. Section 54(1) provides that a contract 
of sale is not rescinded by the mere exercise by an unpaid seller of his right of 
lien or stoppage in transit. Sub-section (2) imer alta provides that where the 
goods are of a perishable nature, or where the unpaid seller who has exercised 
his right of lien or stoppage in transit gives notice to the buyer of his intention 
to re-sell, the unpaid seller may, if the buyer does not within a reasonable time 
pay or tender the price, re-sell the goods within a reasonable time and recover 
from the original buyer damages for any loss occasioned by his breach of con- 
tract, but the buyer shall not be entitled to any profit which may occur on the 
re-sale. Under sub-s. (3), where an unpaid seller who has exercised his right 
of lien or stoppage in transit re-sells the goods, the buyer acquires a. good title 
ee as against the original buyer. Then comes subs. (4) which provides as 
ollows :— 

(4) Where the seller expressly reserves a right of re-sale tn case the buyer should 
make default, and, on the buyer making default, re-sells the goods, the original contract 
of sale is thereby rescinded, but without prejudice to any claim which the seller may 
have for damages.” 

Mr. Kotwal, therefore, contends that under sub-s. (£) where the seller has 
exercised his right of re-sale on account of the default committed by the buyer, 
the original contract is rescinded and all that the seller is entitled to is the right 
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to enforce his claim which he may have for damages. Mr. Kotwal further con- 
tends that in such a cage the original contract becomes non-existent and, there- 
fore, the arbitration agreement also falls along with it. We are not prepared to- 
` accept this argument. Sub-section (4) itself provides that though the original 
contract of sale is rescinded, that is without prejudice to the seller’s claim to- 
recover damages. It does not mean, therefore, that the contract m its entirety 
becomes non-existent or inoperative. The sellér’s right to recover damages 1s. 
expreasly saved by virtue of subs. (£) of s. 54, and, in our judgment, that must 
necessarily save the machinery which may be provided by the contract to settle 
the disputes, if any, regarding damages and for their being ascertained and. 

As I have already stated, in the present case the plaintiff acted in 
_ “pursuance of the right conferred on him by el. (17) of the suit contract, and 
` cL (15) provides that all disputes in respect of the contract have to be referred 
to the arbitration of the Ahmedabad Millowners’ Association, and, m our opi- 
nion, this machinery which is provided under the contract would not fall by virtue- 
of sub-a. (4) of s. 54 of the Sale of Goods Act in so far as the dispute as to 
damages claimed by the plaintiff from the defendant is concerned. 

In support of his argument Mr. Kotwal relied on a decision of the Lahore 
High Court in Chandu Lal Parma Nand v. Grahams Trading Company (India) 
Lid., Karachi and Amrdsar.’ In that case it was held that the right of 
re-sale having been exercised by the seller, the contract was annulled complete- 
ly under sub-s. (4) of s. 54 of the Indian Sale of Goods Act, except with regard 
to the seller’s claim for damages which could be enforced under the ordinary 
law, and the arbitration clause, being an. integral part of the contract, must 
be taken as abrogated along with the contract which was rescmded by opera- 
` tion of law. In that case, the Court took the view that the rescission of the 
contract, under s. 54(4) meant its complete destruction and the parties under 
the circumstances would be restored to the relative positions which they would 
have occupied if no such contract had ever been made. The Lahore High . 
Court followed in that case a decision of the Privy Council in Hir Muly v. 
Cheong Yue Steamship Co.2 But that was a case of frustration of a contract. 
The plaintiffs in the Privy Council case had agreed to place their steamship 
at the disposal of the defendants on a certam date for a specified period. The 
charter party contained a clause by which all disputes arising out of it were 
to be submitted to arbitration at Hong Kong. Before the date of performance, 
however, the ship was requisitioned by Government and was not released until 
after the expiry of the period mentioned im the charter party. After the 
release the plaintiffs offered delivery of the ship but the defendants refused to 
accept it. Thereupon the plaintiffs referred the matter to arbitration in pur- 
suance of the clause in the charter party. The arbitrator awarded the-plaintiffs 
damages for breach of contract and the plaintiffs brought an action upon the 
award. It was on these facts that the Privy Council held that there had been 
a frustration of the charter party, which forthwith brought an end to the 
whole contract, including the submission -to arbitration and, consequently, the 
arbitrator had no jurisdiction. The division bench of the ore High Court 
followed this ease and held that under sub-s. (4) of s. 54 as a result of rescission 
the contract would be completely destroyed and along with it the arbitration 
clause. -As Tek Chand .J. put it, adapting the picturesque phrases of Lord 
Sumner in the Privy Council case, the ‘‘phoenix’”’ of the arbitration clause. 
could not be raised .agam:-from the ‘‘dead ashes” of the contract. With res- 
pect, in our opinion, the Privy Council decision which was relied upon -by the 
Lahore High Court is clearly distinguishable, because in that case long before 
the date of performance of the contract, the ship having been requisitioned by 
Government, the contract itself was frustrated. As Lord Sumner has observed. 
in Hirt Mulf’s case, whatever the consequences of the frustration may be: 
upon the conduct of the parties, its legal effect does not depend on their inten-- 
tion or their opinions, or even knowledge, as to the event, which has brought 


1 (1941) LL. R: 38 Lah. 788. 3 [1926] A. O. 497. ae 
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this about, but on its occurrence in such circumstances as show it to be incon- 
sistent with further prosecution of the adventure. Then he proceeded to point 
out the distinction between rescission and frustration and his observations on 
this point are worth quoting in view of Mr. Kotwal’s argument that the recission 
of the contract in the present case would have the same effect as frustration. 
Lord Sumner observes in Hery Muly’s case (p. 509-510): 

“Language is occasionally used in the cases which seems to show that frustration 
ds assimilated in the speakers mind to repudiation or recission of contracts. The ana- 
logy is a false one. Rescigsion (except by mutual consent or by a competent Court) is 
the right of one party, arising upon conduct by the other, by which he intimates his 
intention to abide by the contract no longer. It is a right to treat the contract as at 
an end if he chooses, and to claim damages for its total breach, but it is a right in hig 
option and does not depend in theory on any implied term providing for tts exercise, 
but is given by the law in vindication of a breach. Frustration, on the other hand, is 
' explained in theory as a condition or term of the contract, implied by the law ab initio 
in order to supply what the parties would have inserted had the matter occurred to 
them, on the basis of what is fair and reasonable, having regard to the mutual interests 
concerned and of the main objects of the contract: see per Lord Watson in Dahl v. 
Nelson Donkin & Co.’ It is irrespective of the individuals concerned, their tempera- 
ments and failings, their interest and circumstances. It is really a device, by which the 
Tules as to absolute cantracts are reconciled with a special exception which justice 
demands. 

There is, however, this point of contact between the two cases. Though a party 


may exercise his right to treat the contract as at an end, as regards obligations de futuro, . 


it remains alive for the purpose of vindicating rights already acquired under tt on either 
vide. So with frustration. Though the contract comes to an end on the happening of 
the event, rights and wrongs, which have already come into existence, remain, and the 
contract remains too, for the purpose of giving effect to them.” 

No question of the contract remaining for the purpose of vindicating rights 
already acquired arose in the Privy Council case, because, as Lord Sumner 
pointed out, the contract was wholly executory and the ship was requisitioned 
before she was placed at the charterer’s disposal, and frustration had been 
brought about even before any dispute arose with regard to frustration or its 
cause or consequences. 

It must also be mentioned that in the House of Lords case, Heyman v. 
Darwins, Ltd, Viscount Simon expreased the view that the judgment in 
Hiryx Mulyn’s case so far as the effect of frustration of contract on an arbitra- 
tion clause was concerned, must not be taken as having established a general 
rule. It was held in the former case that where there has been a total breach of a 
contract by one party so as to relieve the other of his obligations under it, an 
arbitration clause, if its terms are wide enough, still remains effective. This 
is so even where the injured party has accepted the repudiation, and, in such 
circumstances, either party may rely on the clause. 

Then Mr. Kotwal referred to another decision of the Lahore High Court in 
Radha Kishen v. Bombay Co.2 In that case, Abdur Rahman J. followed the 
decision of the earlier Division Bench of the Lahore High Court to which I 
have already referred above. 

The view of the Lahore High Court laid down in its earlier decisions has 
been overruled by a full bench of that Court in Karam Narain Daulat Ram 
v. Volkart, Brothers*, which held that where a contract of sale of goods 
contains an arbitration clause and the seller expressly reserves a right of sale in 
case the buyer should make default, the arbitration clause is not wiped out on 
the rescission of the contract by the seller by the exercise of his right of re-sale 
under the contract, and a reference to arbitration can be made in pursuance of 
the arbitration clause. The full bench held that the rescission contemplated in 
s. 54(1) of the Indian Sale of Goods Act is something less than a complete annul- 


1 (1881) 6 App. Cas. 38, 50. 3 tert A. I. R. Lah. 295. 
2 [1942] 1 AD E. R. 387. 4 (1948) L L. R. 27 Lah. 602, r.B. 
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ment or destruction of the contract. As a claim for damages by the seller is 
saved, the contract must be regarded as existing at least for that purpose, other- 
‘wise such claim could never be enforced. If the contract must be regarded as 
still existing for the purpose of claiming damages, there is no reason why it 
should not be regarded ag existing for providing the means for claiming such 
damages. 


Mr. Kotwal contends that we should not accept the ratio of this full bench 
cage of the Lahore High Court in view of the difference in the wording of 
a, 54(2), s. 54(4) and s. 60 of the Sale of Goods Act. The argument 
of Mr. Kotwal is that both under s. 54(2) as well as under s. 60 of the Act, 
what are contemplated are damages for the breach of contract, whereas there 
is reference to damages but not in respect of breach of contract under sub- 
s. (4) of s. 54. Mr. Kotwal seems to contend that whereas damages would be 
assessable by the Court under ss. 54(2) and 60 on the usual basis of the diffe- 
rence between the contract price and the market price as on the date of the 
breach, under s. 54(4) the seller-could claim before the arbitrator damages on 
the basis of the difference between the contract price and the price as on the 
date of the re-sale, and that is why the Legislature contemplated the complete 
annulment of the contract including the arbitration clause. In our opinion, 
this argument cannot be accepted as valid for the purpose of finding out the 
effect of rescission on an arbitration clause under sub-s. (£) of s. 54. It has 
been pointed out by Harries C.J., in the full bench case of the Lahore High 
Court, that there is no real distinction between rescission as contemplated under 
, gub-s. (4) of s. 54 and s. 60 of the Sale of Goods Act. Under s. 60, which deals 
“with anticipatory breach of the contract, one party may accept the other’s 
repudiation and thereby relieve himself from all obligations under the contract. 
Therefore, under s. 60 that party, in effect, by his option rescinds the contract. 
Under sub-s. (4) of s. 54 it is not incumbent on the seller to re-sell the goods, 
but if he elects to do ao, he rescinds the contract or treats it as rescinded. There- 
fore, the rescission is as much at the option of the party not in default under 
g. 54, subs. (4), as it is under s. 60. But that does not entitle the parties to 
put an end to the arbitration clause as well In our judgment, therefore, 
Mr. Kotwal’s argument that by virtue of subs. (4) of s. 54 of the Sale of 
Goods Act the entire contract becomes inoperative, including the arbitration 
clause, cannot be accepted. 

-In that view of the matter, this appeal must fail and the same will be dis- 
missed with costa. Appeal dismissed. 


Before Mr. Justice Tendolkar and Mr. Justice S. T. Desai. 


PANDURANG KASHINATH MORE v. THH UNION OF INDIA * . 
Constitution of India, Arte. 16, 310, 311, 18—Termination of service of temporary em~ 
ployee of State—Personal differentiation and discrimination admitted for such termi- 
_ nation of service—Applicability of art. 16—Whether applicability of art. 16 affected 
by art. 310—Temporary employee serving post held by permanent employee whe- 
ther affords proof of his engagement as permanent employee. l 
The constitutional guarantee of equal opporhmity in matters relating to employ- 
ment or appointment to any office under the State enjoined by art 16 of the Consti- 
tution of India, is not confined to permanent employment but H also embraces tem- 
porary employment terminable at short notice or at will. This equality In matters 
_ off employment enures for the benefit of the citizen not merely in case of his initial 
engagement but also in case of matters relating to the termination of that engage- 
ment. Therefore, an order terminating the services of a person in temporary em- ' 
ployment under the State would be void and Mlegal if it can be established that 
the order was discrimfnatory and without any rational basis for the same. 


* Deoidad, pag e 9, 1957. Firm Appeal Divan, Tadge, City Civil Court, Bombey, im 
No. 581 of 1985, from the decision of B. J. Suit No. 508 of 1958. 
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Short v. Pool Corporation’ and Sukhnandan v. State’, referred to. 

The fundamental rule contained im art. 16 of the Constitution, which ensures that 
every citizen has the right of equal access to public service and guarantees equality 
or universality in all matters pertaining to such employment, does not cease to have 
effect because art. 310 of the Constitution also deals with the subject of employ- 
ment under the State. The general principle that all such employment is durante 
bene plactto does not in the least militate against the constitutional prohibition that 
there shall be no arbitrary discrimination between one citizen and another in mat- 
ters of service under the State. They are both apart. The one relates to tenure 
and the other imposes the constitutional safeguard of equable treatment. They are 
both of considerable importance in their different contexts except that the consti- 
tutional guarantee may legitimately restrict and limit the operation of the other 
if permitting its operation would result in violation of the fundamental right 

Raj Kishore v. State of Uttar Pradesh’, dissented from. 

Balbirsingh v. State, Ramjilal v. Income-tax Officer, Mohindargarh’, Satis Chandra 
v. Union of India’ and A. K. Gopalan v. The State’, referred to. 

The mere fact that a person who is given temporary employment is asked to serve 
in a post which is normally held by a permanent employee is not proof of his en- 
gagement as a permanent employes. 


Tea facts appear in the judgment. 


K. KE. Singhs, for the appellant. 
E. J. Joshi and N. A. Mods, for the respondent. 


8. T. Desar J. This appeal raises questions of far-reaching consequences and 
the controversey relates to the true measure of the guarantee of equal opportu- 
nity in matters relating to employment or appointment to any office under the 
State, enjoined by art. 16 of the Constitution. Is the constitutional guarantee 
confined to what is generally described as permanent employment or does it also 
embrace temporary employment terminable at short notice or at will? Simul- 
taneously arises the question : Does this concept of equality in matters of employ- 
ment enure for the benefit of the citizen not merely in case of his initial engage- 
ment but also m case of matters relating to the termination of that engagement? 
The appeal is brought against a decree of dismissal passed by the learned Judge, 
City Civil Court, in a suit filed by the plaintiff-appellant for a declaration that 
the order of his suspension and removal from service was void and illegal and 
that he continued in the service of the Bombay Telephone Workshop owned by 
the defendant-respondent, the Union of India. The plaintiff also claimed 
arrears of salary till date of suit and thereafter till Judgment. 


The plaintiff was engaged in March 1944 as a mistry in the Bombay Telephone 
Workshop by its then manager. He was granted some promotions and in 1949 his 
total emolument inclusive of allowances was Ra. 136 month. There was a 
strike and he was arrested on July 9, 1949, and detamed under the provisions 
of the Bombay Public Security Measures Act. By an order dated July 2, 1949, 
the plaintiff was suspended from duty with effect from the date of his arrest 
and detention. Thereafter he was served with an order dated March 29, 1950, 
terminating his services with effect from July 9, 1949, that is from the date of 
his arrest. He was released from detention on October 25, 1950. Soon after 
his release he applied to the manager of the workshop for his reinstatement 
which was refused. He applied to the Authority under the Payment of Wages 
Act for arrears of his dues, which application was rejected. In an appeal 
against that order preferred by him to the Small Causes Court he was awarded 
his dues on the ground that there could be no retrospective suspension or dis- 
missal. He thereafter brought this suit, and the contention set out in his plaint 


1 [1926] Ch. 66, 80, 91. S [1951] 8°0. R. 127. 

2 [1956] Pat. 1. 6 [1953] A. I. R. 8. O. 250. 
8 [1954] A. I. R. AI 343. 7 [1950] 3. O. R. 88. 

4 [1955] A. I. R. Nag. 289. 
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was that he was a civil servant in the employment of the Government of India 
and he could not be removed or dismissed from service until he had been given 
a reasonable opportunity of showing cause against the action proposed to be 
taken. He also contented that the orders of suspension and removal or dis- 
miæal were illegal and void. At & later stage he was permitted to amend his 


plaint and by the amendment it was pleaded inter aka that ‘‘the order of ° 


removal was in violation of Articles 14 and 16 of the Constitution inasmuch as 
the plaintiff was arbitrarily picked up and sacked’’. The defendant raised 
various contentions in the written statement, and the principal defence was that 
the plaintiff was a temporary employee and was, therefore, not entitled to 
any of the reliefs sought by him. After the amendment of the -plaint the defen- 
dant filed a supplemental written statement, and in answer to the plea founded 
on arts, 14 and 16 of the Constitution it was.only stated ‘‘The defendant denies 
that the Order of removal is in violation of Articles 14 and 16 of the Constitu- 
tion’? There was no express denial of the allegation of fact that the plaintiff 
had been arbitrarily picked out and sacked. Of this more hereaftar. ; 


A number of issues were raised by the learned Judge. In the statutory 
notice under s. 80 of the Civil Procedure Code given by the plaintiff to the 
defendant he had not expressly asked for arrears of salary and that pa o 
, his claim in suit according to the learned Judge necessarily failed. The 

Judge after referring to certain decisions held that art. 811 of the Constitution 
did not apply to the case of a temporary servant and, therefore, the plaintiff 
was not entitled to protection of the constitutional safeguard afforded by that 
` article. On the facts of the case the learned Judge held that the plaintiff was 
not a permanent employee but was a temporary employee working on the tem- 
porary staff of the Telephone Workshop. It appears to have been taken for 
granted by the parties before the learned Judge that if art. 311 was not appli- 
cable to the case of the plaintiff, arts. 14 and 16 would have no application 
. either. The learned Judgsa below dismissed the suit and the plaintiff has now 

comé to this Court in this first appeal. 

It has been, contended before us by Mr. Singhvi, learned counsel appearing 
for the plaintiff-appellant, that although the plaintiff was originally employed 
as a temporary mistry in 1944, he became a permanent employee in 1948 when 
he was placed in the category ‘Skilled OC’ with effect from January 1, 1947. 
The argument was that on his appointment to the ‘Skilled O’ category, he auto- 
matically became a permanent, employee, or in any event he must be deemed 
to have been employed as such. Now, it is clear from the evidence on record 
that the initial letter of appointment dated April 3, 1944, categorically stated 
that the appointment as mistry was purely of a temporary nature and his ger- 
vices were liable to be terminated without prior notice. The letter dated Septem- 
ber 20, 1948, on which Mr. Singhvi principally relies, stated that the plaintiff 
Was placed in the Skilled Category in the scale of 60-8/2 E.B.-8-105 as mistry 
from January 1, 1947, and his salary was fixed at Rs. 66 per month from that 
‘date. In our opinion there is no warrant for the submission that because Skil- 
led O category related to a permanent post the plaintiff must be held to have 
been appointed to a permanent post- In the first place there is no evidence 
that only permanent employees are engaged to do the work in that particular 
category. The mere fact that a person who is given temporary employment 
is asked: to serve in a post which is normally held by a permanent employee 
is not proof of his engagement as a permanent servant. The question like any 
other question of fact has to be determined by examination of the whole evidence 
in the case. The letter of September 20, 1948, can be regarded as prima facie 
evidence in support of the plaintiff’s case, but that is not the only evidence to 
which we can turn. There is the evidence afforded by the paysheets signed by 
the plaintiff himself. Those paysheets bear the rubber stamp describing the 
‘personnel listed on each sheet as ‘‘Temporary Staff”. A feeble attempt was 
made by the plaintiff in his crogs-examination to get over this difficulty by 
stating ist he did not remember Whether when he had signed the paysrheets they 
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bore the rubber stamp or not. Later on in his cross-examination he stated that 
the words ‘‘tamporary staff’’ had been put subsequently at the top of the sheets. 
‘On his attention being drawn to the writing exh. C he agreed that the words 
‘“‘teamporary staff’’ must have been on one of the pay sheets when he signed it 
in acknowledgment of the pay for the month of June 1948. The learned Judge - 
has not accepted the evidence of the plaintiff on this aspect of the case- We are 
satisfied that the finding recorded by him is borne out by the evidence on record 
and must be held to be correct. 

Tt was next contended that even if the plaintiff was in the temporary employ- 
ment of the defendant, he could claim the protection of art. 311 of the Consti- 
tution. We agree that art. 311 can apply even in case of: a temporary servant 
of the State m case of an order of dismissal or removal from service or reduction 
in rank when it is by way of punishment or where a stigma attaches in conse- 
quence of the order. That is now accepted as settled law. But the position 
here is quite distinct and readily distinguishable. This is a case of temporary 
service -being merely terminated by notice and therefore not one which falls 
_ within the purview of art. 311. Learned counsel had little to urge in support 
‘of the present contention which must be negatived. 

Another contention urged on behalf of the plaintiff was that plaintiff’s sger- 
vices had not in fact been terminated by the manager who was the appointing 
authority and, therefore, the order terminating his services was invalid. There 
is no support to be derived for the present argument from r. 5 of the Civil 
Service Rules to which some reference was made. Moreover the order was 

signed on behalf of the manager by one. Bhide who was examined in the Court 
below by the Union. That evidence explains how the order came to be signed 
by Bhide on behalf of the manager. The present contention of the appellant 
must also be negatived. 

A more serious contention, and one that requires careful consideration, was: 
that the plaintiff, even if he be regarded as a temporary employee of the Union, 
was arbitrarily picked out from among other temporary employees in the same 
grade and his services terminated. It was argued that this plea was expresaly 
taken when amendment was made in the plaint and the only answer made in 
the further written statement was that the order of removal was not in viola- 
tion of the arts. 14 and 16. It was said that this is admittedly a case of dis- 
crimination because it has not been denied that the termination of the plaimtiff’s 
service was arbitrary. The operation of art. 16, it was said, was not confined to 
persons in the permanent employment of the State. The argument proceeded 
that the language of art. 16 was wide enough to include the case of all persons 
in the temporary employment of the State and there can be no discrimination m 
matter of termination of the services of tamporary employees just as there can be 
no discrimination in the matter of the employment of such persons. To put 
it differently the contention was that an order terminating the services of a 
person m temporary employment under the State would be wholly void and 
ilegal if it can be established that the order was discriminatory and without 
any rational basis for the same. The contention in its present form does not 
appear to have been urged before the learned Judge in the City Civil Court. 
Learned counsel for the respondent applied for time and we adjourned the 
further hearing of the appeal to enable the respondent to meet fully this aspect 
of the case. Although some reference was made by Mr. Singhvi, in passing, 
to art. 14, the contention as we understand it was founded on art. 16 of the 
Constitution and it is, therefore, under that article that we shall examine the - 
cage. 

Mr. R. J. Joshi, learned counsel for the Union, firstly contended that the 
fondamental rights enumerated in Part III of the Constitution have no applica- 
tion when the Constitution itself contains a special article or articlés dealing 
with any specific matter. Article 310(1) expressly dealt with the tenure of 
office of persons serving the Union or a State and subject to certain exceptional 
cases mentioned in s. 810(4) all service under the Union is held at the pleasure 
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of the President. Clause 2 of art. 310 had no application to the present case 
and therefore, so the argument ran, the only safeguard that the plaintiff could 
possibly invoke in his favour was that contained in art. 311, but that article 
also had no application to the case of the plaintiff because this is not a case of 

or removal or reduction in rank. The submission was that the whole 
matter amounted to no more than termination by notice of the employment of 
a temporary servant and must be treated like any other contract between master 
and servant. If the termination was wrongful, the plaintiff would have his re- 
medy, if any, in damages as in case of any such contract of temporary employ- 
ment. Now we agree that art. 311 has no application to the case before us 
and we have already negatived the appellant’s contention in that behalf. We 
are also of the view that when there is a contract of employment between the 
Union and a citizen, you may have to turn to the terms of that contract for 
certain purposes so long as in doing so you do not disregard the rule that 
all service under the Union is, in the wide general sense of art. 310, durante 
bene plaoo. But we are not aware of any principle or proposition of constitu- 
tional law or any canon of interpretation or any authority which requires us 
to accede to the contention that the fundamental right promulgated in art. 16° 
of the Constitution does not govern the case of any employment or appointment. 
under the Union or a State simply because arts. 810 and 311 deal with tanure 
of office of a parson serving the Union or a State and declare it to be durante 
bene plactio and lay down certain conditions or constitutional safeguards under 
- which that pleasure may be exercised and disciplinary action taken against a - 
person who holds any civil office under the Union or a State. It is, however, 
urged on behalf of the Union that there is authority in support of the proposition 
pressed for our acceptance. Before we turn to examine those decisions we 
shall permit ourselves to make a few general observations and indicate the 
manner in which we approach this question. 


In constitutional matters the establishment of the right rule is often a matter 
of unusual importance and far reaching consequences. Our Constitution is 
much more than a statutory crystallization. It is not a faciculous of ordinary 
rules which may at times have to be construed by strict adherence to the maxim 
Absoluta sententia espositore non indiget. It is living and vital and cannot 
be read in a manner to engraft frozen rigidity either on the fundamental rights 
guaranteed under it or any other provision of the Constitution. In expounding 
any provision like that contained in art. 16 of the Constitution in its relation 
to the other articles to which reference has been made we are bound to remem- 
ber that we are dealing with a constituent or an organic law intended not for 
a span of time or determinate era but designed to endure against vicissitudes 
of time. It may now be taken as a rule grown to maturity and fulness that 
any provision of the nature under consideration has to be liberally construed 
and in a manner most beneficial to the object intended to be achieved. While 
considering ourselves justified in relying on the doctrine of liberal interpretation 
we have to note the warning so often struck that the broad and liberal spirit 
which should inspire those whose duty it is to interpret any provision of the 
Constitution does not permit them to regard themselves as free to stretch or 
pervert the language of the provision under examination in the interest of any 
legal or constitutional theory; nor does it permit any latitude on the other hand 
to accede to any narrow and pedantic interpretation of it. We comprehend 
that ours is an elaborate and comprehensive Constitution which in parts rans 
into undue details and aims at striking a mean between rigidity and relaxibility. 
In interpreting it one has constantly to bear in mind its whole map and all its 
provisions and the whole of its scheme. While no greater sanctity may be 
attached to any of the provisions containing fundamental rights enunciated in 
Part III than to important provisions in the other Ohapters of the Constitution, 
we cannot remove those other provisions from the major guideposts enshrined 
in Part I of the Constitutjon when such provisions must legitimately be 
understood and applied in the collocation of those important landmarks. 
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An argument, rather naive, was sought to be founded on art. 18 when Mr. 
Joshi urged that the scope and ambit of Part II of the Constitution was by 
that article confined only to laws inconsistent with or in derogation of the 
fundamental rights and that the provisions in that Part had no application to 
any governmental action in respect of any matter dealt with im any other Part 
of the Constitution. Learned Counsel also relied on the following observations 
of Kania C. J. in A. K. Gopalan v. The State’ (p. 109): 


“,..in contrast to the American Constitution, the Indian Constitution is a very de- 

tailed one. The constitution itself provides In minute details the legislative powers of 
the Parliament and the State Legislatures. The same feature is noticeable in the case 
of judiciary, finance, trade, commerce and services. It is thus quite detailed and the 
whole of tt bas to be read with the same sanctity, without giving undue weight to 
Part II or Article 246 except to the extent one is legitimately and clearly limited by the 
other.” 
It is impossible for us to accede to the argument that the constitutional guaran- 
tees enumerated in Part III are, by virtue of art. 18, circumscribed or straitened 
In the manner suggested. The observations quoted above, far from lend- 
ing any countenance to this argument, are, a8 we read them, destructive of it. 
Article 18, if we may indulge in an archaiam, does not peices any vital limb 
of the Constitution. It is inserted ex abundanti cautela. In Gopalan’s case 
the learned Chief Justice pointed out (p. 100): 

“,..The inclusion of article 18(1) and (2) in the Constitution appears to be a 
matter of abundant cautlon. Even in their absence, tf any of the fundamental rights 
was infringed by any legislative enactment, the Court has always the power to declare 
the enactment, to the extent ft transgresses the limit, invalid. The existence of arti- 
cle 18(1) and (2) in the Constitution therefore is not material for the decision of the 
question what fundamental right is given and to what extent tt is permitted to be 
abridged by the Constitution itself.” . 

It is indeed palpable that these rights are binding as directly valid law and 
no legislation and no administrative edict or governmental rescript which is 
in violation of them can have legal force or validity. 

Part ILI of the Constitution enumerates a plurality of vital subjects under 
the heading of fundamental rights and an examination of the provisions in 
that Part would immediately show that some of them deal with fundamental 
freedoms and a large number of them are in the nature of constitutional limita- 
tions upon the authority of the State. Decisions of the Supreme Court on the 
ambit and scope of the various provisions relating to such constitutional limi- 
tations enjoined by Part IIT of the Constitution show that any action of the 
State whether in the domain of legislation or ita executive sphere has been 
held to be wholly void and ineffective in so far as it is in violation of any of 
those restrictions. 

Article 16 of the Constitution, with the first clause of which we are really 
concerned, rules that: 

“There shall be equality of opportunity for all citizens in matters relating to employ- 
ment or appointment to any office under the State.” 

This question of equal opportunity has to be considered substantially and 
qualitatively and not superficially. This equality, it is well understood, means 
that among equals there shall be equality in treatment and that like shall be 
treated alike, that is, there shall be no discrimination between one citizen and 
another in any matter relating to employment under the State. It is extreme- 
ly difficult for us to see how it can be said that this fundamental rule which 
ensures that every citizen has the right of equal access to public service and 
guarantees equality or universality in all matters pertaining to such employ- 
ment automatically ceases to have effect because art. 310 also deals with the 
subject of employment under ‘the State. The general principle that all such 
employment is durante bene placito does not in our judgment in the least mili- 
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tate against the constitutional onion that there shall be no arbitrary dis- 
crimination between one citizen and another in matters of service under the 
State. They are both apart. The one relates to tenure and the other imposes 
the constitutional safeguard of equable treatment. They are both of consi- 
derable importance in their different contexts except that the constitutional 
guarantee may legitimately restrict and limit the operation of the other if 
permitting its operation would result in violation of the fundamental right. 
We do not suggest that fundamental rights are like a strait-jJacket or a mathe 
matical abstraction. There is no intractability about them nor are they intran- 
sigent. Like all basic principles laid down in broad flexible language they are 
to be interpreted in the light of recognised canons of construction. 

To turn to the decisions relied on by Mr. R. J. Joshi where it is said a contrary 
rule has been laid down. In Haj Kishore v. State of Uttar Pradesh! the peti- 
tioner was compulsorily retired from Government service after he had put in 
25 years service. No reason for compulsory retirement of the petitioner was 
given beyond saying that it was the policy of the Government to retire Govern- 
ment servants after 25 years of qualifying service. It was the petitioner’s 
case that compulsory retirement amounted to removal within art. 811 of the 
Constitution and he had not been given an opportunity of showing cause against 
his removal, and, therefore, his removal was slra vires and unconstitutional. 
It was also his contention that r. 465 of his Service Rules which dealt with 
retirement was invalid in so far as it authorised the Government to retire a 
person compulsorily without assigning any reason, while the Government 
was free not to apply the same rule to other officers belonging to the same class, 
and that was in violation of art. 14 of the Constitution. It was, however, held 
that the rule was not ultra vires because it was consonant with the principle 
embodied in art. 810 and it was art. 310 which governed the matter and not 
art. 14. It was then observed (p. 348): | 

“In the matter of termination of the services of a Government servant, the provi- 
sions to be considered are Articles 310 and 311. The combined effect of these two pro- 
visions is that except as laid down in clauses (1) and (2) of Article 311 and except as 
laid down in cl. (2) of art. 310, there is no restraint on the power of the State to termi- 
nate the services of a Government servant at pleasure. Clause (2) of art. 310 and cl. (1) 
of art, 311 are admittedly inapplicable to the present case. I have already held that 
cl (2) of art. 311 also does not apply to the facts of the present case. Therefore, it 
follows that the services of the applicant could be terminated at the pleasure of the 
State which means without assigning any reason. Article 14, In my judgment, does not 
control art. 310. The reason is that art 14 is a general provision ‘relating to all kinds 
of laws and all kinds of persons, while art 310. deals with a special or particular matter, 
namely, Government servants and termination of their services. The maxim ‘generalia 
specialibus non derogant’, that is ‘Special provisions will control general provisions’ 
applies.” 

Now with great respect we are unable to agree with the ratio decedends of this 
case so far as it relates to the applicability of arts. 14 and 16 of the Constitution 
to cases which may also fall to be considered under arts. 310 and 311 and for 
reasons which we have already briefly stated and need not rehearse. In otr 
opinion art. 14 or art. 16 cannot be ignored in any such case and there can 
be no arbitrary discrimination evan in matters to which the provisions of arts. 
810 and 811 may apply. Again, with great respect, we are unable to agree 
that the maxim generalia specialibus non derogant has any application to the 
provisions of the Coristitution under consideration. As we have already stated 
art. 310 relates to tenure and art. 16 imposes the constitutional safeguard of 
equable treatment. This maxim at times a valuable servant is often a dangerous 
master. A general provision is no doubt to be read as sub silentio excluding 
from ita operation a specjal provision but this is where the general provision 
cannot be said to be intended to embrace any special cages provided for by the 
particular enactment. The application of this maxim in dealing with provisions 
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of a Constitution and particularly those relating to fundamental rights, even when 
there is warrant for drawing upon it, must inevitably require careful examination 
of the subject-matter and there must be the certainty that both the provisions 
cannot co-exist in respect of the particular matter. Moreover this is not a matter 
of general words sought to be directed towards a special object and there is 
here no question of one law abrogating another. The maxim has no application 
when there is no question of a general provision derogating from a particular 
intention. 

In Balbirsingh v. State,’ another decision relied upon by Mr. Joshi, it was 
held that selection of persons for retranchment was principally a subjective 
matter for the authorities concerned and it cannot be justiciable unless there 
was any infringement of any constitutional or legal right. It also appears 
that on A fete the case was not treated as one of discrimination. Another decision 
cited by learned counsel was Ramjilal v. Income-tax Officer, Mohwndargarh.* 
We do not see anything in that decision which lends any support to the present 
contention of the respondent. 

. It will be convenient here to refer to a decision of the Supreme Court in 
which reference was made to art. 16 of the Constitution. The application and 
purview of art. 811 of the Constitution came up for consideration in Saitsk 
Chandra v. Union of Indta.° In that case a civil servant, who had been engaged 
on the basis of a special contract for a certain term, was, on the expiry of 
that term re-appointed on a temporary basis and his service was terminated 
after notice. It was held that art. 311 had no application to his case because 
there was neither a dismissal nor a removal from service nor was it a case of 
reduction in rank. In examining his plea under art. 16 the Supreme Court 
observed that the whole matter rested in contract and rejected that plea. But 
their Lordships took particular care and were concerned to observe that the 
petitioner had not been discriminated against and that his grievance, when 
analysed, was not of a personal differentiation. We have carefully gone 
through that decision and it does seem clear to us that in the opinion of the 
Supreme Court art. 16 was not applicable to the facts of that case, not because 
it laid down any general rule m derogation of any particular mtention ex- 
pressed in art. 310, nor on the ground that it had no bearmg because arts. 310 
and 311 dealt specifically with services, but, as expressly indicated, on the 
ground that there was no discrimination. It is not possible for us to read 
those remarks about discrimination and personal differentiation as redundant. 
We read them as exemplifying the heedfulnesas of art. 16. 

The next argument of Mr. R. J. Joshi was composite when it was urged that 
in case of a temporary servant of the State there can be no question of discrimi- 
nation since his rights would be solely governed by the contract with him and 
he cannot complain of the violation of art. 16 because in any event his services 
may be terminated: by short notice or even without notice if the terms of his 
employment so permitted. It was urged that art. 16 did not apply to temporary 
employment and its operation was confined to persons taken in permanent 
employment of the State. The argument proceeded that even in case of a per- 
manent servant the article could apply only at the initial stage, that is when 
he was employed in service, and had no bearing on the question of the termina- 
tion of his services which it was strongly contended was solely to be determined 
under arts. 310 and 311 of the Constitution. In case of a temporary servant, 
said Mr. Joshi, the article had no application even at the initial stage of the 
employment ; much leas did it have any application in matters of termination 
of his service because the contract itself allowed such termination without any 
reason being assigned. Learned counsel agreed that his argument amounted 
to this that there was no constitutional safeguard whatever in favour of a person 
who chose to accept temporary service under the State, and if there was no 
constitutional guarantee applicable to his case, there could be discrimination in 
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the matter of his employment as well as in the matter of the termination of that 
employment. Some discrimination it was said was bound to be there in all 
matters of selection for service and also in matters of termination of such service. 

In any selection or grading or ranking for service certain differentiation and 
element of preference and discretion in that matter must of necessity be present. 
The law indicates a policy and applies it to all within the lines not of mathematical 
or plumb precision but of the nature of outlines of descriptions of essentials. 
It recognises practical difficulties and problems that may have to be envisaged 
in matters affecting an infinite variety of relations and permits of all intel- 
ligible differentia by treating as unexceptionable any classification which is 
just and reasonable and has rational relation to the object sought to be achieved. 
But the differentiation must rest on grounds of reason and not of prejudice or 
bias, It may not always be possible to distinguish between the qualifications 
or fitness of a person for any employment or appointment to any office under 
the State by any single specific and rigid standard; nor may it be possible to 
apply a yardstick of demonstrable efficacy. There can be a variety of reasons 
and considerations not everyone of which can be articulate and it may not he 
easy to reduce them to a set pattern. But when you know the reasons which 
have been functionally present or it is clear that a particular test or criteria 
of distinction has been applied, all that requires to be examined, and if the 
distinction is not real or rational, that is evidence of discrimination. There can 
be no differentiation, therefore, on grounds personal or irrelevant. The oft- 
quoted example is of the red-haired teacher dismissed becanse ahe had red hair. 
As Warrington L. J. observed in Short v. Pool Corporation,' that was unreason- 
able in one sense and in another it was taking into consideration matters which 
were extraneous. Another example is of an employee of the State who is unable 
to control his avoirdupois. Can his services be terminated simply on this ground 
if it has no relation to the nature of his employment? Illustrations can be multi- 
plied but we may add only one more. Can the shade of political opinion of a 
citizen, if it does not impinge on the discharge of his duties, be a matter of 
differentiation when he seeks employment under the State? 

These considerations apply not merely at the initial stage that is when .any 
citizen is engaged in service or appointed to any office by the State. All along 
during the continuance of the engagement or office the citizan is assured of 
that equality of opportunity. Here also there can be no discrimination between 
one employee and another on any ground of prejudice or bias or one which 
is extraneous. ‘The discretion is of course there and the Court would be wary 
and extremely slow in saying that equal opportunity has not been afforded to 
any individual citizen. And the same fundamental principle of equality and 
equable treatment must, in our judgment, apply and govern the case when the 
employment or appointment is sought to be terminated. There are some obser- 
vations in the judgments of Ahmed J. and Ramaswamy J. in SukAnandan v. 
State,2 dealing with this aspect of equality and to which our attention: was 
drawn by Mr. Singhvi. 

This concept of equality in matters of employment is no more than a corollary 
of the fundamental right to equal justice in all matters. Its positive aspect 
demands equable treatment in equal circumstances. Its negative aspect forbids 
any impediment or unfair burden being laid upon one than upon others in the 
same engagement and condition and also forbids any special privilege being 
conferred in favour of any individual This equality forbids any class legis- 
lation or governmental action based on similar considerations but does not for- 
bid. classification or distinction which is reasonable and not an arbitrary selec- 
tion. What is enjoined is that all citizens in matters of service under the State 
shall be treated alike under like circumstances and conditions both in the privi- 
leges conferred and the liabilities and obligations imposed. The primary aim 
is to prevent any person or class of persons from being singled out as a special 
subject for purposeful or invidious discrimimation or hostile treatment, What 
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is insisted upon is not hypothetical equality òr equality in matters of minor 
importance or matters of detail or routine. The purpose is to ensure similarity 
and equable treatment and not identity of treatment in matters relating to 
initial engagement, during continuance of that engagement and at the terminal 
end of that engagement. The guarantee of equality embraces all matters of 
employment—the article in terms clear and ample speaks of all ‘‘matters relating 
to employment’’—and it is impossible to accede to the suggestion that what is 
contemplated by art. 16 is only the imitial stage when the citizen is employed 
to serve the State. Nothing so unfair and startling could have been within the 
contemplation of the framers of the Constitution. The guarantee, in our judg- 
ment, was intended to endure and not to be illusory. 


But it was stressed that the plaintiff was not employed in any permanent 
service and was only a temporary employee. This distinction has no relevance 
and indeed is foreign to the fundamental right of equal opportunity insisted 
upon in the Constitution. Our Constitution regards equality of status and 
opportunity as instancing the democratic ideal it seeks to translate. Dignity 
of the individual, evolution of his personality, social Justice and equality would 
have little meaning unless there is guaranteed to the citizen real equality of 
opportunity. Obviously that equality would be unreal if every citizen was 
not eligible to appointment or employment under the State, whether temporary 
or permanent, according to his qualifications and capacity and without any 
barriers except those based upon public utility. A Constitution, it is well 
understood, has the greatest claim to be construed ui res magts valeat quam 
pereat so that the intention of the makers of it may not be treated as vain or left 
to operate in the air. This maxim requires the Court to see that as far as 
possible the intention is effectuated to the fullest extent even when there is some 
obecurity or inexactitude in language. Now art. 16 is in plain general terms 
and we see no reason or necessity for subtracting temporary services from the 
operation of an article the natural meaning of which is explicit and of which 
the ulitma ratio is equality for all citizens in matters relating to employment 
under the State. It is a matter of common knowledge that thousands of Govern- 
ment employees are engaged in posts classified as of temporary cadres and a 
large number of those have been in service for many years. There seems no 
intelligible reason for accepting the suggestion that the right of equal opportu- 
nity recognised by the Constitution should not apply to temporary cadres and 
should not exist between one temporary servant and another. The guarantee 
extends to every citizen and every employment or appointment whether per- 
manent or temporary. A termination of the services of a person engaged m 
temporary work is in the present context no less hit by the mischief sought to 
be avoided by art. 16 than in case of a person wrongfully discharged from 
service and who was holding his job on a ponti tenure. It is essentially 
a question not of the nature or tenure of the engagement but of the basic 
guarantee of equable treatment assured by the Constitution. If the termina- 
tion of service was on grounds extraneous, the order of termination would be 
without competence and jurisdiction and the order must be treated as if it 
had not been made at all. 


One further ground of defence raised before us by counsel for the defendants 
was that there was no proof of there having been in fact any discrimination 
when the plaintiff’s services were terminated after giving him one month’s 
notice. Now, of course, the burden of establishing that the order terminating 
his services was bad because it made personal differentiation and was dis- 
criminatory ig upon the plaintiff who assails it as a violation of the guarantee -` 
of equal opportunity m matters relating to employment by the Union. We 
found considerable force in the contention of Mr. Singhvi that the plaintiff ’s 
plea that he was arbitrarily picked out and sacked refnained unangwered in the 
further written statement of the defendant, and, therefore, the allegation must 
be taken to be admitted. Under the rules of pleading the defendant was bound 
to deal specifically with this allegation of fact, and as there was no denial of it 
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. gpecifie or by necessary implication We “felt ‘that it would have to be nunda 
as proved that there was personal, difertntiation in the matter and the plaintiff 
had been arbitrarily singled out whet ‘his | services were terminated. We, how- 
ever, felt that it was possible that, this ‘absience: of denial in the further written 
stgtement of the defendant of that‘allegation of the plaintiff might have been 
„the result of some inadvertance or errér and informed learned counsel for the 

. ‘defendant that any application for amendment in that behalf would be'granted: 
+, We have now been informed that the, defendant does not geek to amend the 
: written statement. Since no amendment is sought, no question arises of fram- 

| ing an issue or of remanding the matter for trial of such issue, The allegation 
' about personal differentiation and discrimination not having been denied, it 
must, on the pleadings as they stand, be. taken as admitted and we must, there- 
fore, hold that the plaintiff had been arbitrarily picked out from among other: 
employees and there was personal differentiation and discrimination in the ` 
matter of the -termination'of his services. For reasons which wè have already 
discussed it must.be held that the order of termination was void and illegal, 
and it must be declared that the plaintif has continued to.be in the services 
‘ af the Bombay Telephone Workshop. It is not for the Court to issue any direc- ` 
tion to the defendant to reinstate the plaintiff in service and the declaration 
E “must suffice, 

-e > There remains for consideration the plaintiff’s claim for Re. 4,896 by way 
|. of arrears of salary from March 80, 1950, till date of the filing of the suit and 
2 y for the period subsequent till the date of the decree. Thia claim was added . 
t E yna ‘the plaint was allowed to be amended by an order of the Court. The 

„darned Judge; as we, have already pointed out, took the view that this claim 
-- was bound to fail in any event since ‘the statutory notice given by the plaintiff 
to the defendant under s. 80 of the Code did not include any relief relating to 
arrears of pay.: It has been argued before us by counsel for the ‘plaintiff that 

_.,« this claim should be awarded if the Court is satisfied that tho, termination was 

: ` invalid and holds thatthe plaintiff has ‘continued :tó be in the services of the 
‘defendant. On behalf of the Union it is argued that there ia no compliance 
_with the mandatory requirements of s. 80 and, ‘therefore, the claim must be 
rejected. Now it is clear that there must be substantial compliance with this 
provision of law which requires due and proper notice to the Union. Indubitably 
it is Incumbent on the Court to entertain the defence when there is no adequate 
notice, but at the same time we have to remember as Sir John Beaumont pointed 
“out in Chandulal Vadilal v. Government of Bombay,’ the section is to be ap- 
‘plied with some regard to commonsense and the object with which it appears 
to have been passed. In Lady Dinbai Petit v. Dominion of Inda,? Chagla C.J. 
and ‘Bhagwati J. (ab he then was) observed (p. 243): 

i mit ig NE S A E A E lee ae 
the grievance that the subject has and to give to: Government an opportunity to redress 
that grievance before it ia brought to Court. The section is not intended to be an instr. 
ment of oppression against the subject.” 
-Tf the notice under s. 80 of the Code does not definitely state the relief claimed 
but the allegations in the notice leave no doubt whatever as to the nature of the 
suit under contemplation, the object in giving the notice is served and the 
` requirements of law in respect of the notice should be considered as satisfied, 
Thie last proposition has been repeatedly strewed in numerous decisions. The 
principal demand of-the plaintiff was that the termination of his employment. 
was in violation of the constitutional safeguards and he had continued to: remain 
-în the employment of the defendant. Now. we are giving a declaration that 
the plaintiff is in service till Judgment and the right to salary in such a case, ag 
was observed by Chagla C. J. and ‘Dixit J. in Dattatray Mahadev Kulkarni v: 
Union of Indsa,3. incidentally: arises from that declaration.” We do not think 
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it would be fair or just to the plaintiff to deny him in this suit his salary which 
he becomes entitled to receive only incidentally upon the declaration we are 
giving in his favour. We may add that in this Court we have always been 
given to understand by learned counsel appearing for the Union in similar 
eases that the practice of the Government is.to pay all arrears of salary once 
there is a final and conclusive declaration of the nature we are giving in favour 
of an employee. l 

Jn the result the appeal succeeds. The deeree of the trial Court will be set 
aside and there will be a declaration in favour of the plaintiff as already indicat- 
ed by us and a decree in his favour for Re. 12,157-0-0 in respect of salary 
computed till September 9, 1957. Learned counsel are agreed that if a decree 
for the amount of salary is to go against the respondent, it must be for this 
amount. We have heard cqunsel on the question of costs. The fair order for 
costs will be that as to the costs of the suit, the appellant will get half his costs 
from the respondent. As to.the costs of the appeal, the respondent will pay . 
the appellant costs of the same. The costs of the appellant’s advocate of the 
suit and of the appeal will be taxed and he will be at liberty to receive the costs 
decreed from the respondent. The decretal amount and costs to be paid within 
3 months. There will be interest from date of suit on Ra. 4,896 till judgment and 
on judgment at 4 per cant. till payment. After he had filed the suit the plaintiff 
was allowed to continue it in forma pauperis and this appeal is in forma pau- 
peris. The appellant has not paid any Court-fees. The order for Court-fees 
will be that the respondent will pay the Court-fees relating to the suit and the 
appeal which would have been payable if the appellant had not been allowed to 
appear in forma pauperis. The Court-fees shall be a first charge on the subject 
matter of the suit and the appeal. 

Order accordingly. 


Before Mr. Justice Dixit and Mr. Justice Badkas. 


YESHVANTRAO BALWANTRAO CHAVAN v. K. T. MANGALMURTL*® 

Representation of the People Act (XLII of 1951), Sece. 82(a), 38(1), 55A—Exrpression 
“all contesting candidates”, meaning of—Whether expression means candidates who 
had retired from contest under a. 55A, 

The ereot “all tha’ contesting candidates te eho) df tis Repression 
of the People Act, 1951, means not merely those candidates who contested at the 
election but also those candidates who contested for the election. The expression, 
therefore, means all the candidates who took part in the contest at the poll and also 
those who may have under s. 55A. of the Act retired from the contest. 

Shanker v. Ret. Offr., Kolaba, Sttaram Hirachand Birla v. Yograjaing*® Mohammad 
Umair v. Ram Charen Singh’ Sheo Kumar v. V. G. Oak,* BhikaH Keshao Joshi v. 
Brijlal Nandlal Biyani’ Hariprasad Shivshankar v. A. D. Divetker,’ Jagan Nath v.. 
Jaswant Stngh' and Bhagchand v. Secretary of State, referred to. 


Tus facts appear in the judgment. 


Y. 8. Desa, instructed by Bhatshankar Kanga Girdharlal & Co., for the 
petitioner. 
A. 8. R. Chan, with L. R. Chari, for opponent No. 2. 


- Door J. This special civil application raises’ an important question under 
s. 82 of the Representation of the People Act, 1951, and the question arises 
in this way. 

An election to the Bombay Legislative Assembly from an Assembly Con- 
stituency known as the Karad North Assembly Constifuency was to be held 
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on March 2, 1957. Before January 29; 1957, five maida pading the 
present petitioner . and respondent No. 2 had filed their nomination papers 
and January 29, 1957, was the last date for fling nominations, ‘All these 
nominations were scrutinized and accepted by the Returning Officer as valid 
nominations on February 1, 1957. It appears that one of the five candidates 
withdrew his candidature before the date fixed for’ withdrawal and then the 
Returning Officer published a list of contesting candidates under s. 38 of 
the Representation of the People Act. There is no dispute that that list 
included the names of the petitioner, respondent No. 2, and two other eandi- 
dates, viz. Mahomed Abdulla Awate and Ali Suleman Mulla. Mahomed 
Abdulla Awate and Ali Suleman Mulla, however, retired from the contest 
on or about February 15, 1957, and this was in accordance with s. 55A. of 
the Act. They gave notice to the Returning Officer about their retirement 
from contest. The election was held on March 2, 1957, and the reenit of the 
election was declared on March 4, 1957. The result of the election’ was that 
the petitioner became successful in the election, having obtained 25,297 
votes as against 23,671 votes obtained by respondent No. 2. 

On April 16, 1957, respondent No. 2 filed a petition before the Election 
Commission of India and it was numbered as petition No. 80 of 1957. By 
the petition, respondent No. 2 charged the petitioner with corrupt and 
illegal practices committed by the petitioner and other persons during the said 
election. In the said petition respondent No. 2 also complained of material 
irregularities and illegalities which, according to respondent No. 2, materially 
affected the result of the election. Further, he complained of non-compliance 
with the provisions of the Constitution, the "Representation of the People Act, 
1951, and the rules and the orders made thereunder. Respondent No. 2, there- 
fore, claimed a declaration that the said election of the petitioner was void 
and that respondent No. 2 be declared as duly elected. 

The petitioner filed a written statement to this petition and in para. 3 of the 
written statement it was stated: 

- “The Respondent further submits that the Petitioner, in addition to claiming a 
declaration that the electlon of the Respondent is void, claims a further declaration that 
he himself has been duly elected. Hence tt was incumbent upon him to join as Res- 
pondents to his petition the other two contesting candidates, namely the sald Awate and 
Shri Mulla. The Respondent, therefore, submits that the petition should be dismissed 
in Hmine under section 90(3) read with section 82(a) of the Representation of the People 
Act, 1951, on account of the sald non-joinder of the necessary parties.” 

The election tribunal appointed to deal with this petition made an order, 
holding that it was not necessary for respondent No. 2 to join those two persons 
as respondents to the petition. He took the view that the provisions of s. 82 
were complied with in the case and that the tribunal could not dismiss the 
election petition under a. 90(3) of the Act. It is the correctness of this order 
which has been challenged on this petition made under arts, 226 and 227 of 
the Constitution of India. 

Upon this petition, Mr. Chari, appearing for respondent No. 2, has raised a 
preliminary objection and the objection taken by him is that the order made 
by the election tribunal is an interlocutory order and the order being an inter- 
locutory order, this petition is not maintainable. It was contended that the 
petitioner had a remedy under s. 116A of the Act. Section 116A, which pro- 
vides for an appeal, by sub-s. (1), says: 

“An appeal shall lie from every order made by a Tribunal under section 88 or gec- 
tion 99 to the High Court of the State in which the Tribunal is sttuated.” 
Now, the order which has been made by the election tribunal is that the election 
tribunal has come to the conclusion that the preliminary objection raised by 
the petitioner fails. It is not in dispute that no appeal can be preferred from 
this order under s. 116A. In ee petition filed by the petitioner te has averred 
that 

“tho allegations mado in the mid election petition are very voluminous and will requiro 
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will be a sheer waste if in law the Tribunal is bound to dismiss the fald petition.” 
Now, if the provisions of s. 82 are not complied with, then the cetuente 18 
mentioned in's. 90 ) which, by by sub-s, (3), provides: - 
“The Tribunal shall an election petition which does a ae with the 
a ee 
dismissed by the Election Commiasion under section 85.” 
If the objection raised by the petitioner is well-founded, the objection goes to 
the root of the matter, and, if the petitioner is right, then in that event the 
provisions of a, 90(3) will come into operation, because if the provisions of 
s. 82 are not complied witb, the consequence is that the Election Tribunal is 
bound to dismiss the petition under s. 90(3). It may also be mentioned that 
although Mr. Chari raised the preliminary objection, he did not seriously" 
pursue it and, in our view, he was well within his rights 1 in doing so. There- 
fore, the preliminary objection which has bean raised is not of much substance 
and must, therefore, be disallowed. 

Now, turning to the merits of the matter, it will be convenient first to under- 
stand the scheme underlying the Representation of the People Act, 1951. Now, 
the Act was passed m the year 1951 and was, it appears, amended twice. It 
was amended by Act LXVII of 1951, which is called the Second Amendment 
Act. It was also amended in 1956, the main Act being amended by Act XX VII 
of 1956 and we are concerned in this proceeding with the Act of 1951, as 
amended in 1951 and in 1956. Lookmg at the Act, it would appear that the 
Act is divided into several parts. Part I is preliminary. Part II deals with 
qualifications and disqualifications for membership. Part II deals with noti- 
fication of general elections. Part IV. deals with administrative machinery 
for the conduct of elections. Part V deala with conduct of elections. Part’ VI 
deals with disputes regarding elections. Part VII deals with corrupt: practices 
and electoral offences, Part VIO deals with disqualifications. Part IX deals 
with by-elections. Part X is said to be miscellaneous, while Part’ XI is des- 
eribed as general. In this petition we are mainly concerned with Part V and 
Part VI. : Part V itself is divided into several chapters with separate headings. 
Chapter I’ deals with nomination of candidates and in the group ‘of séctions 
faling within Chapter I, we will have to look at ss. 30, 81, 86,-37 and 88- 
Chapter II. deals with candidates and their agents. We will be particularly: 
concerned with ss. 46 and 47. Chapter IO deals with general procedure at 
elections and here we will be concerned with ss. 52, 58, 54 and 55A. Chapter IV 
deals -with the poll and in this petition we will be concerned particularly with 
s. 56. Chapter V is concerned with counting of votes and we will have occa- 
sion to refer to sa. 66 and 67. ` The next Chapter is Chapter VI. It deals with 
multiple elections and there is no section, in particular, to which there .will be 
an occasion to refer, but we will be concerned with the next Chapter which is 
Chapter VII and in this application we will be concerned with ss. 77 and 78. 
Part VI, as I said, deals with disputes’ regarding elections’ and Chapter I of 
that Part contains s. 79 which is a definition section. Chapter II deals with 
presentation of election petition to Election” Commission and here we will be 
concerned with ss. 80, 81, 82 and 84. Chapter II-is concerned with trial of 
election petitions and here we will be concerned principally with ss. 90, 97, 98, 
100 and “OL. Then Ohapter IV deala with withdrawal and abatement of elec- 
tion petitions. There is no section to which particular reference may have to 
be made so far as this chapter is concerned. Then Chapttr IVA ‘deals with 
appeals and I -have’already referred to s. 116A which occurs in this Chapter. 
Then there is Chapter V and' reference may have to be-madeto s. 119. Part 
VII, to which reference has been made already, has a section- which is s. 128 
which deals with corrupt practices. It will be, therefore,” necessary % refer to 
some of these sections in’ some detail: 

Now, in the case of an election there are certain steps to be taken antil the-poll 

ig taken. In the first place, there isan announdement about the holding of an 
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election. This is followed by nomination of candidates. After the nominations 
are made, a scrutiny of the nominations is held. After the nominations are seru- 
tinized, a list of validly nominated candidates ig prepared. After the list of 
validly nominated candidates is prepared, there is a stage of withdrawal enabling 
a candidate to withdraw his candidature. After the withdrawal, if any, a candi- 
date may retire from contest, and finally, there is the poll. Indeed, an election 
is one continuous process Involving these steps. In this connection, I may refer 
to what has been pointed out in the case of Shankar v. Het. Ofr., Kolaba.’ With 
regard to the expression ‘‘election’’, it was stated as follows: 

“The expression ‘election’ in art. 829(b) of the Constitution of India bears a wider 
meaning then the very limited restricted meaning of the result of an election or the 
counting of votes. ‘Election’ has the same meaning as the expression used in arts. 327 
and 328, viz. matters relating to or In connection with election. Therefore nomination of 
candidates, scrutmizing of nominations, and decisions as to whether a nomination paper 
is valid or not, are all part and parcel of an election. 

‘Election’ is not merely the ultimate decision or the ultimate result. ‘lection’ is 

every stage from the time the notification is issued till the result is declared, and even 
perhaps if there is an election petition tll the decision of the Election Tribunal It igs 
one whole continuous integrated proceeding and every aspect of it and every stage of it 
and every step taken in it is a part of the election, and what is prohibited by art. 329(b) 
is the calling in question any one aspect or stage of the election. The expression ‘except 
by an election petition’ in the article does not point to the period when it can be called 
in question; it rather points to the manner and the mode in which it can be called in 
question; and art. 320(b) provides that the only way any matter relating to or in connec- 
tion with an election can be called in question is by an election petition, which could be 
presented to such authority and in such manner as may be provided for by law passed 
by the appropriate Legislature.” 
“It may be observed that in this case the Court was considering art. 829(b) of 
the Constitution of India. But, in our view, what has been stated in that case 
with regard to election, may well apply to an election contemplated under the 
Representation of the People Act, 1951. 

The principal question which arises for decision is as regards the proper con- 
struction of the expression ‘‘all the contesting candidates’’ occurring in s. 82(a) 
of the Act, and for'the sake of convenience, I propose to reproduce at this stage 
s. 82 as one finds it in the Act: 

“A petitioner shall jolin as respondent to his petitlon— 

(a) where the petitioner, in addition to claiming a declaration that the election of 
all or any of the returned candidates is void, claims a further declaration that he himself 
or any other candidate has been duly elected, all the contesting candidates other than 
the petitioner, and where no such further declaration is claimed, all the returned candi- 
dates; and 

(b) any other candidate against whom allegations of any corrupt practice are made 
tn the petition.” 

Now, s. 82 is preceded by s. 80 and s. 80 provides: 

“No election shall be called in question except by an elecHon petition presented in 

accordance with the provisions of this Part.” 
At the outset. it may be observed that the expression ‘‘contesting candidates’’ 
has not been defined in the Act. It may be pointed out that there is a definition 
section and certain definitions are given in s. 2. One of the definitions is the 
definition of the expression ‘‘electiopn’’ and it means an election to fill a seat or 
seats in either House of Parliament or in the House or either House of the Legis- 
lature of a State other than the State of Jammu and Kashmir or in the electoral 
college of g scheduled Part C State. There are also certain sections which give 
certain definitions. For example, s. 9 is an interpretation section and there are 
two definitions given in that section, but the interpretation is for the Chapter in 
which s. 9 occurs. Therefore, the two definitions given in s. 9 are definitions for 
the purpose of the Chapter in which the particular section occurs, Then there 
1 (1951) 54 Bom. L. R. 187. 
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is another definition section which is s. 19. Now, that section defines the 
expression. cine any but the definition is to apply so far as Part IV and 
Part V are concerned. After this, there is s. 79 which is also a definition sec- 
tion. Section 79 gives definitions including the two: (1) ‘‘candidate’’ and 
(2) “returned candidate’. I will refer to these two definitions a little later. 
It is, therefore, obvious that while s. 2 is an interpretation section as being 
applicable to the whole of the Act, ss. 9, 19 and 79, which are the other defini- 
tion sections, are to be confined to the particular Parta in which those sections 
occur, and it is curious that there is no definition of the expression ‘‘contest- 
ing candidates”? to be found in the Act, However, the expression ‘‘contesting 
candidates’’ occurs in several sections of the Act, and before I refer to these 
sections, L may first refer to s. 30. Section 30 deals with appointment of dates 
for nominations and the section deals with five different stages. Under cl. (a) 
of s. 30 the last date for making nominations is fixed. Under cL (b) the date 
for the scrutiny of nominations is fixed. Under cl. (c) the last date for the 
withdrawal of candidatures is fixed and under cl (d) the date or dates on 
which a poll shall be taken is or are fixed. Lastly, under cl. (e) the date, on 
which the election shall be completed, is fixed. It is clear, therefore, that these 
are several steps which occur in the process of an election or these are the 
several stages which lead to an election. First of all, s. 32 deals with nomina- 
tion of candidates for election. Then s. 35 deals with notice of nominations 
and s. 36 deals with scrutiny of nominations. Section 36, by subs. (8), 
provides : 

“Immediately after all the nomination papers have been scrutinized and decisions 
accepting or rejecting the same have been recorded, the returning officer shall prepare 
a list of validly nominated candidates, that is to say, candidates whose nominations have 
been found valid, and affix it to his notice board.” 


Therefore, under s. 36 nominations are to be scrutinized and after the nomi- 
nations are scrutinized, the Returning Officer has to prepare a list of validly 
nominated candidates and the list of validly nominated candidates is described 
as the list of candidate whose nominations have been found valid. After the 
nominations are scrutinised, there is a stage for withdrawal, and this is the 
stage where a candidate is afforded an opportunity to withdraw his candidature 
within the time specified under s. 80(c). The position, therefore, is that after 
the nominations are received, the Returning Officer scrutinizes the nomi- 
nations. Having serutinized the nominations, he prepares a list of validly 
nominated candidates. Then, if a candidate withdraws his candidature within 
the time specified under s. 30(c), then under s. 38, it is the duty of the Return- 
ing Officer to prepare and publish in such form ‘and manner as may be pre- 
seribed a list of contesting candidates, that is to say, candidates who were 
included in the list of validly nominated candidates and who have not with- 
drawn their candidature within the said period. It is clear, therefore, that 
after giving an opportunity to a candidate to withdraw his candidature, the 
Returning Officer’s duty is to prepare and publish a list of contesting candi- 
dates, and it is in s. 38 for the first time that one notices the expression ‘‘con- 
testing candidates’’ as used in the Act. As I have already pointed out, the 
expression ‘‘contesting candidates’’ is not defined in the Act. But, if one 
may say so, 8. 38 explains or describes the expression ‘‘contesting candi- 
dates’’ as ‘‘candidates who were included in the list of validly nominated 
candidates and who have not withdrawn their candidature within the said 
period”. One of the questions argued was whether s. 38 defines the expression 
‘contesting candidates’’. Mr. V. S. Desai contended that s. 38 defined the 
expression ‘‘contesting candidates’’. We are unable to accept this contention 
for two reasons. Firstly, if the Legislature wanted to define the expression 
“contesting candidates’’, it was not difflenlt for the Legislature to have done 
go either in a. 2 of the Act, or if it was not done in s, 2 to define the expression 
‘contesting candidates’ in some other section of, the Act, Just as the Legisla- 
ture has defined particular expressions occurring in the Act, as for example, 
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the definitions given in æ. 9, 19 and 79. In our view, therefore, what s. 88 
does: is-not to define the expression “‘contesting candidates’ but merely to 
explain it or to describe it. The meaning of the expression ‘‘that' is to say” 
may be had from Stroud’s Judicial Dictionary, 3rd edm., p. 8007, where the 
learned author says: 

'“ That is to say’ is the commencement of an ancillary clause which explaing the 
meaning of the principal clause. It has the following properties: (1) it must not be 
contrary to the principal clause; (2) it must neither increase nor diminish it; (3) but 
where the principal clause is general in terms tt may restrict it;” 

Here, the expression ‘‘that is to say’’ which occurs after the words ‘‘contesting 
candidates” .deæcribes what ‘‘contesting candidates’? means and, that is, 
> candidates whose names are to be found in the list of validly nominated candi- 
dates and who have not withdrawn their candidature within the period speci- 
‘fled. Mr. Desai has referred to several sections in which this expression occurs. 
He, first of all, referred to s. 46 which deals with appointment of polling 
‘agents. That section commences with the words ‘ʻa contesting candidate’’. 
This expression occurs also in s. 47 which deals with appointment of counting 
agents and the section opens with the words ‘‘a contesting candidate’’. The 
expression ‘‘contesting candidate’’ also occurs in s. 52 which deals with death 
of candidate before poll. The expression also occurs in s. 58 and ins 54. It 
‘occurs in 8. 55A (2) which deals with retirement from contest. It is referred to 
also in s. 78 and that section opens with the words ‘‘every contesting candidate at 
an election’’. Then the expression occurs in sg. 82 and it is the expression “‘all the 
contesting candidates’’ which has given rise to a great deal of controversy. As to 
the expression ‘‘all the contesting candidates’’ two interpretations may be sug- 
gested. One interpretation is that the expression ‘‘all the ‘contesting candidates’’ 
means all the candidates who took part in the contest at the poll. The other inter- 
-pretation is that the expression ‘‘all the contesting candidates’’ means all.those . 
who took part in the contest at the poll and also those who may have under 

s. 55A retired from the contest. To put it in different language, one may say 
that the expression ‘‘all the contesting candidates’’ means not merely those 
candidates who.contested at the election but also those candidates who con- 
tested for the election. Section 82 occurs in Part VI which deals with disputes 
regarding elections and it occurs in Chapter I., Chapter I of Part VI begins 
with s. 79 which is a definition section. Curiously, however, there is a defini- 
tion of the expression ‘‘candidate’’ in s. 79(b) and there is also a definition 
of the expresion ‘‘returned candidate’ in s. 79(f). It would seem to be 
remarkable that there is no definition of the expression ‘‘contesting candidate’’ 
in s. 79. Section 82 obviously embraces two categories of persons. The genus 
is the candidate and the species are (1) ‘a contesting candidate’ and (2) ‘a 
‘returned candidate’. The maintainability of the petition depends upon 
whether the petitioner claims one declaration or both the declarations. Now, 
an election petition may be- presented at the instance of an elector or at the 
instance of a candidate at an election. In an election petition the petitioner, 
‘whether he is an elector or a candidate at an election, may ask for one declara- 
‘tion or he may ask for two declarations. The declarations which a petitioner 
may claim are to be found in s. 98: (1) a declaration that the election of all 
or any of the returned candidates is void and (2) a declaration that the election 
of all or any of the returned candidates is void and that the petitioner or any 
other candidate has been duly elected. It is obvious, therefore, that in inter- 
preting s. 82, one has to see as to whether a petitioner has claimed one declara- 
tion or has claimed two declarations. If the petitioner has asked only for a 
declaration that the election of all or any of the returned candidates ig void, 
it is sufficient if the petitioner joins to his petition as respondents all the 
returned candidates, “which obviously means all the successful candidates at 
the election. But if the petitioner is not satisfled with this declaration only 
but, in addition, claims a further declaration that the petitioner himself or 
eny other candidate has bem duly lected, he is required to join to his petition 


1957.] YRSHVANTRAO V. K. T. MANGALMURTI (A.0.3.}—Dist J. 359 


all the contesting candidates and the provision is mandatory, because g. 82 
begins with the words: ‘‘A petitioner shall join as respondent to his petition 
..’’. It is obvious, therefore, that the provision is mandatory, and where the 
provision in relation to the joinder of parties is not strictly complied with, the 
consequence is mentioned in s. 90(3) which says that the tribunal shall dismiss 
an election petition which does not comply with the provisions, among others, 
of s. 82. , When the expression ‘‘contesting candidates’’ has not been defined 
in the Act, the task of interpretation is by no means easy. Once the expreasion 
is defined in the interpretation section, it is possible to apply the definition to 
all those Parts of the Act in which the expression occurs. But that is not the 
situation here. It is significant that the expression ‘‘candidate’’ is defined in 
s. 79(a) and it has some materiality, because s. 82, by cL (b), provides that 
a petitioner shall join as respondent to his petition any other candidate against 
whom allegations of any corrupt practice are made in the petition. So that 
what s. 82 contemplates is this. In the case of a declaration by which the 
election of a returned candidate is sought to be declared as void, a petitioner 
has to join to his petition all the returned candidates. Where a petitioner 
wants a further declaration besides the above declaration that the petitioner 
himself or any other candidate has been duly elected, he must join to his 
petition all the contesting candidates, But by 8. 82(b) there is a further 
requirement whereby a petitioner is required to join as respondent to hig 
petition any other candidate against whom allegations of any corrupt practice 
are made in the petition. Now, the expression ‘‘any other candidate’’ must 
obviously refer to a candidate other than the candidates mentioned in cl. (a) 
of s. 82, because whereas in s. 82(a) reference is made to the returned candi- 
dates and reference is made to all the contesting candidates, reference is made 
in s. 82(b) to any other candidate. Now, the expression ‘‘candidate’’ is 
defined in s. 79(b) as meaning a person who has been or claims to have been 
duly nominated as a candidate at any election, and any such person shall be 
deemed to have been a candidate as from the time when, with the election in 
prospect, he began to hold himself out as a prospective candidate. The ex- 
preasion ‘‘candidate’’ occurring in s. 79(b) would include a number of persons. 
A candidate may be a candidate who has been duly nominated as distinguished 
from a‘candidate who has been validly nominated. It may mean a person who 
may claim to have been duly nominated but who in fact may not have been 
duly nominated and it embraces every other person who shall be deemed to 
have been ea candidate as from the time when the person concerned held himself 
out as a prospective candidate. Apart from the fact that the provisions of 
a, 82 are mandatory, there is in s. 90(4) a provision whereby if a person is not 
joined as a party to the petition, he may be joined under s. 90(4) which provides: 
“Any candidate not already a respondent shall, upon application made by him to the 
Tribunal within fourteen days from the date of commencement of the trial and subject 
to the provisions of section 119, be entitled to be joined as a respondent.” 


The provision in s. 119 is the provision relating to security for costs from a 
respondent. Therefore, when s. 82 is read both with reference to cl. (a) and 
el. (b), it is clear that ‘all the returned candidates must be made parties to the 
petition when only one declaration is sought and all the contesting candidates 
must be made parties to the petition when both the declarations are sought and 
any other candidate may be made a party when allegations of any corrupt 
practice are made in the petition. There is a further provision in s. 90(4) 
whereby a candidate may be joined as a party 'to the petition upon an appli- 
cation made ‘by him, provided he gives security for costs as contemplated by 
s. 119. 

In contending for the construction ‘that all the contesting candidates would 
be not-merely those who contested at the election but all those who contested 
for the election, Mr. Desai`has referred, in particular, to s. 62 of the Act. But 
-before:I refer to s. 52, I would refer first to s. 554. It may be pointed out 
-that s. 56.4 is a new provision which comes int® the Act by amending Act XX VII 
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of 1956. This provision was not to be found in the Act before its- amendment 
ın 1956. . It is evident that-there was no provision for retirement before s. 55A 
was enacted. . There was undoubtedly a provision for withdrawal as contem- 
plated by-s. 37. Now, s. 55A-is composed of seven sub-sections. -According to 
s. SOA(4),a contesting candidate may retire from the contest by a notice in 
the prescribed form and im the manner laid down in subs. (2).. There-can be 
no.doubt, therefore, that a contesting candidate may retire from contest at 
-the election. The effect of retirement is stated in a. 55A(3) which provides: 
NO Dems PAO RES ee ene Ouro Of SURTERENE uncer KUOREN (2) shall be 
allowed to cancel the notice.” 
it means, therefore, that when once a contesting candidate gives a notice of 
retirement, it is final; it becomes irrevocable and he will not be permitted to 
say that he continues to be a contesting candidate at the election. Sec- 
tion 55A (4) mentions the duty of the returning officer and what the returning 
officer has to do is to cause a copy of the notice to be affixed to his notice board 
and to be published in the manner prescribed. That is, therefore, an intima- 
tion to the electorate that a poe contesting candidate has retired from 
the contest. The legal effect of retirement is stated in s. 55A(9) which provides: 
“Any person who has given a notice of retirement under sub-section (2) shall thare- 
after be deemed not to be a contesting candidate for the purposes of section 52.” 
The argument urged in support of the contention is that a contesting candi- 
date ceases to be a contesting candidate to the extent mentioned in s. 52. In 
other words, the contention is that a contesting candidate may retire from contest, 
but he does not cease to be a contesting candidate except for the limit- 
ed purpose of s. 52. This leads me to the consideration of s. 52. Section 52 
deals with the death of a candidate before the poll. Cases may arise where a 
contesting candidate may die before the commencement of the poll and in 
guch a case when a report is received about the death of a contesting candidate 
before the commencement of the poll, the returning officer is required to counter- 
mand the poll and he has to report the fact of the death of the contesting candidate 
to the Election Commission and also to the appropriate authority and the con- 
sequence of the fact of the death of a contesting candidate is that there would 
be a new election. There are two provisos to s. 52. Under the first proviso, 
if there be a contesting candidate, then such a contesting candidate is not 
required to file any nomination for the new election, provided the person was 
2 contesting candidate at the time of the countermanding of the poll. There- 
fore, when a new election takes place consequent upon the death of a contest- 
ing candidate, the contesting candidate in the fleld can contest the election 
without being required to file a nomination paper. The second proviso goes 
much further and according to the second proviso, a candidate who has with- 
‘drawn under s. 87 and a contesting candidate who has retired from contest 
under s. 55A(2), do not remain to be contesting candidates and the candidate 
who has withdrawn from contest and the candidate who has retired from con- 
test. may be eligible for filing a fresh nomination paper. Now, in the case of 
a candidate who has withdrawn his candidature, there is no question of his 
being a contesting candidate. He, havmg withdrawn from contest, ceases to be 
a validly nominated candidate. Therefore, in the case of a person who has 
withdrawn his candidature under s. 87, and in the case of a contesting candi- 
date who has retired from contest under s. 65A(2), the consequence is that 
these two persons would be eligible for being nominated as candidates for the 
election after the countermanding, and this is obvious, because the election is 
to be a new election. Therefore, in the case of an election which is interrupted 
by the death of a contesting candidate, the election is to be held as a new 
‘election im which a contesting candidate, provided he was as such before the 
‘countermanding of-the poll,- will be allowed to be a contesting candidate, but 
a person’ who has withdrawn his candidature under s. 37 or a contesting candi- 
date who has ‘retired from™ contest under s. 55A(2) will have to file a nomi- 
nation paper. Now; upon the. effect’ of s. 55A. read ‘with s. 52 twò interpreta- 
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tions are suggested. The interpretation suggested by Mr. Desai is that a 
contesting candidate who has retired from contest under s, 55A(4) ceases to 
be a contesting candidate only for the limited purpose of 4, 52, while the inter- 
pretation suggested by Mr. Chari is that a contesting candidate when once he 
retires from contest, ceases to be a contesting candidate in every sense of the 
term. But there is no difficulty in coming to the right conclusion. Section 52 
contemplates a specific case dealing with the death of a contesting candidate. 
Therefore, in regard to the particular election consequent upon the death of 
a contesting candidate, the contesting candidate who has retired from contest 
under s. 554A (2) ceases to be a contesting candidate. But that does not mean 
that the contesting candidate ceases to-be a contesting candidate im all cases. 
Such a person is a contesting candidate‘for the election, although on account 
of his retirement from contest he would cease to be a contesting candidate at 
the election. Therefore, s. 55A need not be construed in the sense that a con- 
testing candidate after retirement from contest ceases to be a contesting candi- 
date. But that, by no means, would solve the difficulty. The real question for 
determination is whether the expression ‘‘all the contesting candidates’’ is to 
be understood by reference to the expression as it occurs in the several Parts 
of the Act or is to be construed by reference to the actual poll when the elec- 
tion takes place. 

This position would seem to be extremely intriguing. A contesting candi- 
date who retires from contest cannot be said to be a contesting candidate in the 
popular acceptation of the term. If a candidate retires from contest, it is 
difficult to say what he is contesting for and it hardly stands to reason to sug- 
gest that a candidate who retires from contest is a contesting candidate. To 
make a candidate a contesting candidate, he must take part in the con- 
test; otherwise hbe cannot be a contesting candidate. He must contest 
something. If the expression ‘‘contest’’ is given the restricted meaning 
that ‘‘contest’’ means a contest at the poll only, then Mr. Chari would be 
right. But a contest may begin much earlier in point of time. When an 
announcement is made about the holding of an election, there is a contest in 
prospect. If there is only one candidate for one seat, there is no contest. But 
if there is one seat and two candidates, there is a contest. But the real contest, 
if I may say so, begins when nomination papers are filed and serutinized and 
when the returning officer preparea and publishes a list of contesting candi- 
dates who are entitled to take part at the poll. If this be the true view, there 
can be no question that a contesting candidate may retire from contest, but he 
would none-the-less be a contesting candidate, because he would be a contest- 
ing candidate for the election, although he is not a contesting candidate at the 
election. The meaning of the expression ‘‘contest’’ may be seen from a recog- 
nised text-book. In the Law Lexicon of British India by P. Ramanatha Aiyar 
the expression ‘‘contest’’ is defined at page 286. A contest implies the exis- 
tence of two parties. There can be no contest unless two persons take part in 
a thing, and according to this recognised authority, to contest is to set up 
rival pretensions to be determined by the suffrages of others, as to contest an 
election, to contest a prize. Therefore, it would not be right to restrict the 
meaning of the word ‘‘contest’’ to only a contest which takes place at the poll 
and not before. There are casea no doubt where although there was initially 
a contest, the contest may cease to exist on account of the fact that a contest- 
ing candidate has retired from contest. Such cases are contemplated and dealt 
with by ss.°53 and 54 read with s. 554A, and Mr. Chari, with his accustomed 
fairness, has conceded that it is not his argument that a contest can take place 
only at the time of the poll and not before. If this concession is right, there 
is no question that a contesting. candidate is still a contesting candidate although 
he is not to take part at the poll because of his retirement from contest. In 
this connection, it would be interesting to look at s. 82 before its amendment 
in 1956. Section. 82 before its amendment ran as follows: © 


“A petitioner shall join as respondent to his petition all the candidates who were 
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duly nominated at the election other than himself if he was so nominated.” 

So that according to s. 82 the scheme was that those candidates were to be 
joined as parties to the petition who were duly nominated at the election and 
the expression ‘‘at the election’’ gave rise to conflict of judicial opinion. The 
view taken in. Bombay and in Allahabad was that in order that a candidate 
may be joined as a party to the petition, he must be a candidate duly nominat- 
ed at the election. In other words, the point of time which would be material 
would be the point of time at which the candidate may be nominated at the 
election. Therefore, if a candidate withdrew, then he could not be said to be 
a person who was duly nominated at the election. That was how the expression 
‘‘duly nominated at the election’? was construed by this Court. The necessary 
reference would be found in Sitaram Hirachand Birla v. Yograjaing.’ The 
principle is sufficiently expressed in the head-note to that case, which is as 
follows: . 

“The object of s. 82 of the Representation of the People Act, 1951, is that all parties 

who were concerned with the actual election and who contested the electian should be 
before the Tribunal, but a person who did not contest the election and who withdrew 
from the fight does not stand in the same position as candidates who not only were duly 
nominated but who were candidates at the electian.” 
A. contrary view was taken in a Patna case which is reported in Mohammad 
Umair v. Ram Charan Singh. The Allahabad case in which the view being 
similar to the view taken by this Court will be found reported in Sheo Kumar 
v. V. G. Oak? and it is clear that the Allahabad High Court accepted the view 
taken ‘in the Bombay case. The point of importance is that the question arose 
with reference to the expression ‘‘at the election” occurring in s. 82 before 
its amendment in 1956, and as was pointed out in the Bombay case, a candi- 
date may be a candidate at the election or he may be a candidate before the 
election, and the expression ‘‘at the election’’ would indicate the point of time 
when the election takes place. This question arose before the Supreme Court 
and that will be seen from the case reported in Bhikaji Keshao Joshi v. Brijia 
Nandlal Biyans.+ At page 435 are the relevant observations upon the point. 
This is how Jagannadhadas J. puts it (p. 485): 

‘The Bombay and Allahabad cases hold that this phrase confines the necessary parties 
under this section to those who were candidates for the actual poll, while the Patna 
High Court takes the view that the phrase “at the election” has no such limiting signi- 
ficance. It appears to us to be unnecessary and academic to go into this judictal contro- 
versy having regard to the decision of this Court in Jagan Nath v. Jaswant Singh.™ 
Therefore, this question was not decided by their Lordships of the Supreme 
Court. But one fact which is significant cannot be overlooked. Although the 
language of s. 82 before its amendment is different from the language of s. 82 
as one finds it to-day, the expression ‘‘at the election’’ which occurred in s. 82 
before ita amendment does not find a place in s. 82 as one finds it to-day, and 
this, has, in my view, an important bearing in the solution of the problem 
which has arisen for decision. The question is, is the omission of the expression 
‘Cat the election” in s. 82 ag it ig to-day deliberate? If the intention was that 
the expression ‘‘all the contesting candidates’’ should be confined to the candi- 
dates who took part at the poll, the Legislature would have used appropriate 
language and indicated the same in unequivocal terms by using the expression 
‘‘at the election’’ in s. 82 as it occurs to-day. This is particularly so because 
the Legislature myst be aware of the, conflict of judicial opinion which had 
existed in India and that conflict of judicial opinion is reflected in the views 
of the Bombay and Allahabad High Courts on the one hand and in the view 
taken by the Patna High Court on the other. It is, therefore, reasonable to 

that when the Legislature adopted the terminology of ‘‘all the ‘con- 
testing candidates’’ ines. 82, the Legislature may well have meant that what 
I (Oot) aT ie Poti 884. 4 955] 28. O. R. 428. 
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was intended was not merely the candidates who contested at the poll but also 
those candidates who were contesting for the election. 

But Mr. Chari has contended that this construction cannot be accepted. In 
the first place, he relies upon two passages in Maxwell’s Interpretation of 
Statutes, 10th edition. The first passage is at p. 3, which is as follows: 

“The first and most elementary rule of construction is that it is to be assumed that 
the words and phrases of technical legislation are used in their technical meaning it 
they have acquired one, and, otherwise, in their ordinary meaning; and, secondly, that 
the phrases and sentences are to be canstrued according to the rules of grammar.” 
ae at p. 54 the other passage, on which reliance has been placed, is as 
ollows : 

“In dealing with matters relating to the general public, statutes are presumed to use 
words in their popular sense; uti loquitur vulgus. But when dealing with particular 
businesses or transactions, words are presumed to be used with the particular meening 
in which they are used and understood in the particular business In question, that 
meaning being rejected, however, as soon ag the judicial mind is satisfled that another 
is more agreeable to the object and intentian.” 

Mr. Chari argues that one has merely to look at s. 82 to construe it in the 
sense contended for by him. He says: ‘‘Take the expression ‘all the contesting 
candidates’. It means and must mean those candidates who took part in the con- 
test at the poll. The popular meaning of the expression ‘‘contesting candidates’’ 
would be that those are contesting candidates who take part in the contest at the 
poll and not those who withdrew from the contest or retired from the contest, 
because, the moment a candidate retires from the contest, he ceases to be interest- 
ed in the election and such a person cannot, therefore, be called as a contesting 
candidate.” There is something to be said in support of this contention. But there 
is a great deal to be said in favour of the other contention. In s. 82, before its 
amendment, the expression used was ‘‘duly nominated at the election”. In 
g. 82, after its amendment, the expression used is ‘‘all the contesting candi- 
dates’’ without reference to either at the election or for the election. The 
omission of the words ‘‘at the election’’ would seem to be deliberate, because 
the Legislature intended that all persons who were contesting for the election 
in the sense that they were validly nominated candidates, should be joined as 
parties to the petition, although some of the candidates may have retired from 
the contest. Another interpretation suggested by Mr. Chari is that in the context 
in which the expression ‘‘all the contesting candidates’’ occurs, it means and 
must mean only those candidates who actually took part at the poll and this is 
suggested by reference to the stage at which an election petition is filed, and 
an election petition is filed long after the election is held and is over. Disputes 
regarding an election arise only after the election, and at this stage the expres- 
sion ‘‘all the contesting candidates’’ can only mean those persons who took part 
im the contest at the poll. According to Mr. Chari, this would be the popular 
meaning to be given to the expression ‘‘all the contesting candidates”. But I 
am not prepared to accept this construction. If the intention of the Legiala- 
ture was that the expression ‘‘all the contesting candidates’’ should be con- 
fined only to those candidates who took part at the poll, the Legislature would 
have used appropriate language to indicate its intention and preference, and 
this is not merely a matter of accident. The words ‘‘at the election” occurred 
in s. 82 before its amendment, and if the true view is that an election is one 
continuous process consisting of several stages ultimately leading to the poll, 
the expression. ‘‘all the contesting candidates’’ with reftrence to such an elec- 
tion must obviously mean those candidates who were contesting not merely at 
the election but also those candidates who were contesting for the election. 
In this connection Mr. Chari relied upon a case reported in Hariprasad Shiv- 
shankar v. A. D. Divelkar.' That was a case arjsing under the Industrial 
Disputes Act and, in particular, he referred to a passage occurring at p. 888. 
There their Lordships of the Supreme Court were considering s. 2(00) of the 
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Industrial Disputes Act, and his argument was that one should give the expres- 
sion ‘‘all the contesting candidates’’ a meaning by reference to, what is called, 
‘a colour from the context’’. As I have already pointed out, it is possible to 
construe the expression ‘‘all the contesting candidates’ by reference to the 
context in which that expression occurs. It is also possible to construe the 
expression ‘‘all the contesting candidates’? by the colour from the context in 
which it occurs. But when all is said and done, it must be remembered that an 
election is confined not merely to the poll An election begins much before the 
stage of the poll and it is one continuous process from beginning to end, save 
in those cases in which there is no contest because there is only one candidate 
for one seat or two candidates for two seats, as the case may be. Section 82 
really contemplates two categories. The first category is the category of 
‘returned candidates’’, and the second category is the category of “‘contest- 
ing candidates’’ and if the expression ‘‘all the returned candidates’’ is con- 
trasted with the expression ‘‘all the contesting candidates’’, it is evident that 
the expression ‘‘all the contesting candidates’’ can only have one meaning Le. 
those candidates who were contesting not merely at the election but also for 
the election. In this connection, reference may again be made to s. 38. In 
explaining the term ‘‘contesting candidates’’, it is stated that contesting candi- 
dates were those candidates who were included in the list of validly nominated 
candidates. If that is the description of ‘‘contesting candidates’’, one has 
merely to substitute the words ‘‘validly nominated candidates’’ in place of the 
expression ‘‘contesting candidates’’, This will not, of course, include those 
candidates who have withdrawn from the contest under s. 37, because the stage 
contempleted by s. 38 is much in advance of the stage contemplated by s. 37 
which deals with the case of withdrawal of candidature. In this connection, refe- 
rence may be made also to a decision of the Supreme Court reported in Jagan 
Nath v. Jaswant Singh.’ There their Lordships of the Supreme Court were 
considering the question of parties to an election petition. It is to be remem- 
bered that before the Representation of the People Act was amended in 1956, 
there was no provision in the Act which involved the dismissal of a petition 
for non-compliance with s. 82. But the observations of their Lordships would 
seam to'be apposite. At page 895 this is what their Lordships say: 

“The general rule is well settled that the statutory requirements of election law 
must be strictly observed and that an election contest is not an action at law or a suit 
in equity but is a purely statutory proceeding unknown to the common law and that 
the court possesses no common law power. It is also well settled that it is a sound 
‘principle of natural fustice that the success of a candidate who has won at an election 
should not be lightly interfered with and any petition seeking such interference must 
strictly conform to the requirements of the law. None of these propositions however 
have any application if the special law ttself confers authority on a tribunal to proceed 
with a petition in accordance with certain procedure and when ft does not state the 
consequences of non-compliance with certain procedural requirements laid down by it 
It is always to be borne in mind that though the election of a successful candidate is 
not to be lightly interfered with, one of the essentials of that law ia also to safeguard the 
purity of the election process and also to see that people do not get elected by flagrant 
breaches of that law or by corrupt practices. In cases where the election law does not 
prescribe ‘the - consequence or does not lay down penalty for non-compliance with 
certain, procedural requirements of that law, -the jurisdiction of the tribunal entrusted 
with the trial of the case is not affected.” 

Therefore, an election. petition filed to settle an election dispute is a statutory 
proceeding and the statutory requirements of the election law must be strictly 
complied with.. The question for decision, therefore, is whether s. 82 has been 
complied with in this case. Now, what happened was that two candidates of 
‘the names of Mahomed Abdulla.Awate and Ali Suleman Mulla retired on or 
about February 15, 1957, under s.-55A of the Representation of the People Act, 
-1951. The election was held on March-2, 1957, and the result of the election 
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was declared on March 4, 1957. When these two candidates retired from con- * 
test on or about February 15, 1957, it may be that they were not contesting 
candidates at the election which was held on March 2, 1957. But does it follow 
that although they were not contesting candidates at the election which was 
held on March 2, 1957, they were not contesting candidates for the election! 
and in this connection, reference may also be made to a decision of the Privy 
Council reported in Bhagchand v. Secretary of State.1 There their Lordships 
of the Privy Council were dealing with the requirements of a notice under s. 80 
af the Code of Civil Procedure, and with reference to s. 80, their Lordships of 
the Privy Council observed: 

“Section 80 is express, explicit and mandatory, and it admits of no implications 

ar exceptions.” 
Their Lordships were considering the question whether a suit for injunction 
would or would not be a suit within s. 80 and they held that s. 80 would as much 
apply to any other suit as to a suit for injunction. In our view, the same con- 
struction must be adopted with reference to s. 82. Section 82 is express, expli- 
cit and mandatory. It says that with regard to two declarations all the con- 
testing candidates must be joined as parties to the petition. This language does 
not admit of any exception or of any implication. If this were not so, one may 
well sea what the result would be like. If we were to adopt the construction 
contended for by Mr. Chari, we would have to say that the expression ‘‘all the 
contesting candidates’’ must mean those candidates other than the candidates 
who had retired from contest, and if we do so, we would be adding to a. 82 
words which do not occur in the section. On the other hand, if we give the 
expression ‘‘all the contesting candidates’’ the meaning which the Act intends 
to give, it is clear that the expression ‘‘all the contesting candidates’’ must 
mean those candidates who are contesting candidates as contemplated by the 
Act, and a candidate does not cease to be a contesting candidate if he retires 
from contest within the meaning of s. 55A. It may look strange if we 
were to hold that a candidate is a contesting candidate although he retires 
from the contest, but we are not concerned with that situation. We must give 
the expression ‘‘all the contesting candidates’’ the meaning which naturally 
flows from the expression as used in several sections of the Act. We must give 
the expreasion ‘‘all the contesting candidates’’ its full content and connotation, 
and when we give the expression ‘‘all the contesting candidates’’ ita full con- 
tent and connotation, there is no question that under s. 82 the Legislature con- 
templated that all the contesting candidates should be joined as parties to the 
petition and the expression ‘‘all the contesting candidates’’ meant not merely 
those candidates who contested at the election but also those candidates who 
were contesting for the election. This construction seams to us to be legitimate 
for the reason that an election is one continuous process, and if it is one conti- 
nnous process, what is sought to be challenged is the election, which means, 
the election as it commenced and as it ended. It may well happen that a con- 
testing candidate who has retired from contest may or may not have interest 
in the result of the election petition. It may be that such a contesting candi- 
date has no chance of himself being elected, but the law contemplates that an 
election dispute should be settled once and for all, and if it is to be settled once 
and for all, the dispute must be settled in the presence of every candidate who 
is elther immediately or remotely affected by the result. One indication of this 
can as well be seen from s. 97 which provides: ; 

“(1) When in an election petition a declaration that any candidate other than the 
returned candidate has been duly elected is claimed, the returned candidate or any 
other party may give evidence to prove that the election of such candidate would have 
been void if he had been the returned candidate and a petition had bean presented calling 
in question his election.” z 
There may be hundred and one reasons as to why such a person should be 
made a party to the petition. But that is all fer the Legislature and we would 
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not be justified m adding to the section words which do not occur aes and 
in giving this construction to s. 82, we are doing no violence to the language 
of the section. Im choosing one interpretation and rejecting the other, the 
choice is really between a literal interpretation and a rational. interpretation, 
and we should choose the rational one which we have suggested above. 

The learned member of the Hlection Tribunal in the course of his order took 
the view that as s. 82 dealt with a stage subsequent to the poll, the inference 
was irresistable that the provision required the joining of only those candidates 
who were contesting at the poll In yiew of what we have observed above, we 
are not satisfied that this is a proper inference to draw and that is the sole 
basis of his decision, 

After carefully considering the matter, we must hold that we are unable to 
agree with the conclusion arrived at by the Election Tribunal. The result is 
that this petition must succeed. If we are right in the view that the provisions 
of s. 82 have not been complied with in this case, it follows that the Election 
Tribunal will have to dismiss the petition under 8. 90(3). As we take the 
view that the provisions of s. 82 have not bean complied with, the order that 
we can pass on this petition will, therefore, be that we quash the order made 
by the Hlection Tribunal on September 18, 1957, and direct that it will proceed 
to dispose of the petition in accordance with law. The rule will be made abso- 
lute, As regards costs of this petition, the question raised by this petition is 
one of interpretation of s. 82 of the Act. The question cannot be said to be 
free from difficulty. Learned counsel for respondent No. 2 has pointed out 
that under similar circumstances the Madras High Court has taken a view 
contrary to the view which we have taken. That suggests that the matter is 
a debatable one. In the circumstances, therefore, there will be no order as to 


costs on this petition. Petition allowed. 
[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Tambe. 


THE PROVINCIAL TRANSPORT SERVICES v. N. H. MUZUMDAR. * 


Central Provinces and Berar Industrial Disputes Settlement Act (XXII of 1947), Sec. 22(4) 
—Assessors appointed by Presiding Officer of State Industrial Court, after calling 
for material from parties, drawing up report relating to issues referred to them— 
Court after recetpt of report fixing case for evidence but not calling assessors at 
hearing—Evidence led at hearing upon issues referred to assessora—Whether obi- 
gatory upon Presiding Officer to have the assessors present at the hearing. 

The Presiding Officer of the State Industrial Court at Nagpur, before whom an 
application was made for adjudication of certain demands pertaining to wages and 
emoluments of workers, after the assessors were appointed, framed issues pertaining 
to these demands and referred them for the opinion of the asmessors. In the absence 
of the Presiding Officer, the assessors met in a body and called for such material 
. as they thought fit from the partles and drew up a report which they submitted to 
the State Industrial Court. The State Industrial Court after recetpt of the report 
fixed the case for evidence. No notices were issued to the assessors requiring. them 
to be present at the heering of the evidence. At the hearing, evidence was led upon 
the issues which were sent to the assessors for their opinion. On the question whether 
the presence of the amessors was necessary at the hearing of the evidence, it was 
contended that as the appointment of the assessors was made under a. 22(4) of the 
Central Provinces and Berar Industrial Disputes Act, 1M7, it was obligatory upon 
the Presiding Officer to associate the assessors with him at every stage of the case 
during which the inqui? was held on matters pertaining to wages and emolments:— 

Held, that s. 22(4) of the Act does not contemplate assessors submitting any report 
but H contemplates their giving opinion regarding wages, and 
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that the procedure followed in this case did not enable the assessors to fulfil the 

duties cast upon them by s. 22(4) or the duties which are Inherent in their being 
assessors, namely to hear all evidence which was tendered in the case and to consider 
that evidence. 


Tue facts appear in the judgment. 


E. J. Hohari, for the petitioner. 
8. W. Dhabe, for respondent No. 2. 


MoupHotkar J. This is a petition under art. 226 of the Constitution for 
issue of an appropriate writ, direction or order, to respondent No. 1, the State 
Industrial Court, Nagpur, requiring it to follow an appropriate procedure 
during the enquiry of the industrial dispute between the petitioner on the 
one hand and respondent No. 2 on the other. | 

The relevant facts are briefly as follows: Respondent No. 2 made an applica- 
tion before the State Industrial Court at Nagpur under r. 37 of the rules 
framed under the Central Provinces and Berar Industrial Disputes Settle- 
ment Act, for adjudication of certain demands made by it and specified in 
Schedule A appended to that application. It is common ground that a number 
of those demands pertain to the wages and emoluments of the workers employ- 
ed in the Motor Transport Industry. The jurisdiction of the State Industrial 
Court was challenged on behalf of the petitioner on several grounds. One 
of the grounds was that the dispute, if any, lay within the cognisance of the 
District Industrial Court and not within that of the State Industrial Court. 
This objection was founded on the ground that the dispute did not relate to 
the industry as a whole but was limited to the undertaking controlled by the 
petitioner. This objection was overruled by Shri Muszumdar, who presides 
over the State Industrial Court, by his order dated May 5, 1956. In para. 3 
of the order it is observed thus: 

“During the course of the argument the learned counsel for the non-applicant 
suggested that it was the District Industrial Court which would have jurisdiction to 
adjudicate on the dispute. This is a dispute of General Application affecting Industry 
es a whole and is excluded from the jurisdiction of the District Industrial Court: vide 
Rule 36(a).” 

After overruling the objection, he called upon the parties to the dispute to 
submit a list of persons from whom assessors could be appointed on behalf of 
each party. After receiving suggestions, he appointed four persons as asses- 
sors. After the assessors were appointed he framed issues which arose between 
the parties and referred the following for the opinion of the assessors: 

“1(c) What should be the scales of pay for different categories of employees? 

2(a) What should be the minimum dearness allowance payable to an employee? 

(b) What is the minimum dearness allowance paid by the employers in this under- 


(c) Should 50% of the dearness allowance be merged in the basic wages? 

3(b) If so what amount are they entitled to get as bonus for the year 1954-55? 

5. Are the employees entitled to House Rent allowance, halting allowance and 
overtime allowance? If so, at what rate? Should an employes working on a holiday 
be paid overtime allowance? What should be the rate of such allowance?” 

It is common ground that after these issues were remitted to the assessors, 
they met in a body, but in the absence of the Presiding Offtcer of the Industrial 
Court, called for such material as they thought fit from the parties and on the 
basis of that drew up a report which they submitted to the State Industrial 
Court. After receipt of the report the State Industrial Court fixed the case 
for evidence, and it is common ground that evidence is being led even upon the 
issues which were sent to the assessors for their-opinion. No notices were, 
however, issued to the assessors requiring them to be present at the hearing of 
the evidence. Thereupon an application was*made by the petitioner to Shri 
Mujumdar to the effect that the presence of the assessors at the hearing of the 
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evidence was necessary and that they should be summoned to be present on 
the dates on which the evidence was to be recorded. This application was re- 
jected by Shri Mujumdar and the petitioner has, therefore, come to this Court. 

The petitioner’s grievance is that the assessors cannot be expected to give a 
reasonable opinion without having the benefit of all the material pertaining to 
these issues which is to be tendered before the tribunal Secondly, it is said 
that the assessors should be told by the Presiding Officer of the Industrial 
Court as to what kind of evidence is relevant and what is not relevant; other- 
wise the assessors may take into account wholly irrelevant evidence and that 
in consequence thereof their opinion would be vitiated. In our opinion, there 
is a great deal of substance in this contention. 

The meaning of the word ‘‘assessor’’ which is given in the Shorter Oxford 
English Dictionary is as follows: 

(4) One who aits beside; hence, one who shares another’s position, rank, etc. 

(4) One who sits as assistant or adviser to a judge or magistrate; esp. an assistant 
skilled in technical points of law, commercial usage, navigation, etc.” 

Now, it will be clear from the meaning given that the function of the assessors 
is to assist sonjeone, In the instant case, it is not disputed that the opinion of 
the agsessors was sought with regard to the demands made by respondent No. 2 
regarding wages, emoluments ete. Since oral evidence has to be led on this 

oint, the final decision of the Court would certainly be affected by this evidence. 

ow, if the assessors are to perform their function properly, they must have 
before them the entire evidence which is tendered in the proceedings bearing 
on those points. . 

On behalf of the petitioner it is stated that the appointment of the asses- 
sors having been made under sub-s. (4) of s. 22 of the C.P. and Berar Indus- 
trial Disputes Settlement Act, 1947, it was obligatory upon the Presiding 
Officer to associate the assessors with him at every stage of the case during 
which the enquiry was being held on matters pertaining to wages, emoluments 
ete. Sub-section(4) of s. 22 reads as follows: 

“When the question before the State Industrial Court relates to an increase or 

decrease of wages in an industry as a whole in any local area an equal number of 
representatives of employers and employees selected in the prescribed manner shall 
be associated with the State Industrial Court as assessors whose opinion shall be. con- 
sidered by the State Industrial Court In giving tts decision.” 
It will be clear from this provision that where the question of an increase or 
decrease of wages is before the State Industrial Court, the assessors have to be 
associated with it during the enquiry into such question. No doubt, their opinion 
is not binding on the Industrial Court; but that is another matter. 

On behalf of respondent No. 2 it is, however, said that the assessors having 
alrsady performed their function, Le. having submitted their report, it was 
no longer necessary to have them present in the Court when oral evidence 
was being tendered. It is no doubt true that in the instant case a report has 
been submitted by the assessors. No procedure has been prescribed either in 
the Act or in the Rules pertaining to the matter, and therefore according to 
Shri Mujumdar it was open to him to prescribe the procedure. The procedure 
which he prescribed was the one which has actually been followed in this case. 
In our opinion, this procedure does not enable the assessors to fulfil the duties 
cast upon them by subs. (4) of s. 22 or the duties which are inherent in their 
being assessors. The provision referred to above does not contemplate asses- 
sors submitting any report, but it contemplates their giving opinion regard- 
ing wages. Now, it is difficult to see how they could give a proper opinion 
upon this matter unless they had an opportunity to hear all the evidence which 
is tendered in the case and to consider that evidence. , 

It was then contended on behalf of respondent No. 2 that sub-s. (4) of s. 22 
did not apply to this case because the dispute in question did not relate to the 
industry as a whole. In our opinion, this question is no longer open, the State 
Industrial Court having already held that it does apply and on the basis of. 
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that finding to have assumed the jurisdiction to entertain the application. If, 
as now contended, the dispute does not relate to the industry as a whole, the 
State Industrial Court can have no jurisdiction whatsoever to entertain the 
application of respondent No. 2. 


it was suggested by Shri Dhabe, who appears for ondent No. 2, that the 
appointments were made under r. 388A of the Rules ed under the Act. 
That rule runs as follows: 

“Both the Provincial and District Industrial Courts may, in any matter in which 

it appears expedient to do so, call in the aid of one or more assessors and may settle 
the matter wholly or partially with the assistance of such amsessor or assessors.” 
It is clear from the order of Shri Mujumdar that these persons were appointed 
as: assessors not for the purpose of- bringing about any conciliation, but were 
appointed for the specific purpose of giving their opinion regarding respon- 
dent No. 2’3 demands for the increase in wages, emoluments, ete. Therefore, 
it cannot be said that the appointments were made under that provision. Even 
assuming that the appointment of the assessors could be made under that pro- 
vision for the purpose of giving an opinion as to the increase in wages, then, on 
principle, these persons will also have to be associated with the enquiry at every 
stage. No doubt, they must confine their opinion to the matters which fall 
within the order of the Court which appoints them under r. 388A. But that ia 
quite another matter. 


For these reasons, we allow the petition, quash the order of the State Indus- 
trial Court dated June 19, 1957, quash also the report submitted by the asses- 
sors and direct that the Court will associate the assessors with it through every 
stage of the enquiry in so far as it relates to the matters falling under sub-s. 
(4) of a, 22 of the C.P. and Berar Industrial Disputes Settlement Act. The 
parties agree that in all fairness it will be desirable to have a fresh set of asses- 
sors appointed. We accordingly order that they be selected from the panels 
which the parties must submit within ten days from today. 

Costs of this petition shall be borne as incurred. 
Petition allowed. 


ORIGINAL CIVIL. 


Before Mr. Justice Mody. 
DR. MAFALDO U. MASCARENHAS v. ANNIE DIAS.* 


Indian Succession Act (XXXIX of 1925), Sec. 117, 120—Applicability of s. 117—Circum- 
stances under which acceleration contemplated by s. 117 comes tnto play. 


Section 117 of the Indian Succession Act, 1925, applies only in a case where under 
the provisions of the will the disposal of the corpus, whether by way of vesting in 
interest or vesting in possession, is to take effect immediately upon the cessation of 
the period prescribed by the will for the accumulation of Income. In other words 
a. 117 can apply only when there is no. interval between the date when the period 
prescribed by the will for accumulation of income ends and the date on which the 
disposal of the corpus is according to the provisions of the will to become effective. 
It is only in such circumstances that the acceleration contemplated by s. 117 can come 
into play. If the period of accumulation happens to be more than eighteen years, 
that period is cut down to eighteen years and the disposal. of the corpus is accelerated 
and takes effect Immediately. If, however, the disposal of the corpus is not so co- 
related with the period prescribed for accumulation of income, but is independent, 
then s. 117 would have no application whatever. . 


One Dr. Anthony Paul Dias ‘died in Bombay on July 2, 1940, leaving a 
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will dated September 9, 1986. Clauses 11(b) and 11(c) of the will were in 
the following terms :— 

“I direct that my executors and trustees sball' divide the rest and residue of my 
estate, whatsoever and wheresoever situate, Into three equal parts and hold the sald 
parts upon the undermentioned trusts:—... 

(b) to pay to my said nephew Eustace V. Dias for and during his lifetime the income 
of one third equal part Provided However that such income shall not’ be paid to my 
said nephew Eustace until my executors and trustees in thelr absolute discretion are 
satisfied that he has improved in his behaviour and has given up his vices and until my 
executors and trustees are so satisfied to pay out of the said income a sum of Rs. 60 
per month to my sald niece Bella Wallis for the boarding and lodging expenses of my 
sjid nephew Eusiace, if he is living with her, but should Eustace board and lodge else- 
where then to pay to him Rs. 40 per month and to accumulate the balance of the income 
payable to him in a Savings Bank Account to be opened in his name, such amount to 
be accumulated In the Savings Bank Account until my executors and trustees in their 


. absolute discretion are satisfied that he has improved his behaviour. 


(c) On the death of my said nephew Eustace to defray out of the corpus of his said 
one third share in my residuary estate the frmeral expenses and the expenses of the 
obgequial ceremonies after his death and to hold the balance of the said one third part 
upon trust absolutely for the child or children or remoter issue or issues of my said 
nephew Fustace. In the event of my said nephew dying without leaving him surviving 
any child, children, remoter issue or issues, then the balance of the sald one third part 
shall be disposed of In the manner directed in clause 12 hereunder.” 

Dr. Mafaldo and another (plaintiffs) who were the trustees under the will 
of the deceased Dr. Dias filed an Originating Summons for determination of 
certain questions involving’ the construction and the ascertainment of certain 


. clauses of the will and referred inter alia the following questions for determina- 


tion of the Court:— 
“(7) Whether in any event the directions for accumulation contained in the said 


“ Clause 11(b) of the said Will are valid after the expiry of the period of 18 years from 
' the date of the death of the Testator? 


(8) Whether having regard to the provisions of Section 117 of the Indian Succession 
Act, the amount of the accumulation of the balance of the income of the one third 
share of the reaiduary estate under the said Ciause 11(b) becomes forthwith payable to 
the 2nd defendant on and after 2nd July 1958 even though he might not have improved 
in his behaviour and/or given up his vices at that time?” 


S. EK. Desa, with P. N. Bhagwati, for the plaintiffs. 

D. P. Madon, for defendant No. 1. 

B. Lenim with H. D. Banan and Borale, for defendants Nos. 8 to 8. 
Leo Rodrigues, with F. E. Merchant, for defendants Nos. 9 to 12. 
J. M. Thakore, with D. M. Bege, for defendant No. 14. 


Mopy J. [His Lordship after dealing with questions not material to this report, 
proceeded] Questions Nos. 7 and 8 are again co-related. These two questions 
involve the construction of the latter part of the said eL 11(b). As already 
noticed, defendant No. 2 has yet not become entitled to receive the income of 
one-third part of the residue during his life time as the trustees have yet not - 
been satisfied that defendant No. 2 has improved in his bebaviour and has given 
up his vices. As defendant No. 2 does not board and lodge with Bella Wallis, 
he is entitled to be paid a sum of Rs. 40 per month only and under cl. 11(b) 
the trustees are directed to accumulate the balance of the income payable to him 
until the trustees in their absolute discretion are satisfied that defendant No. 2 
has improved in his behaviour. Under s. 117 of the Indian Succession Act, 
1925, certain limitations have been imposed on the accumulation of income. 
one of the important limitations- being that the income cannot be accumulated 
beyond the period of 18 years from the date of the death of the testator. The 
said question No. 7, therefore, raises the point whether the. said accumulation 
directed under the said cl. 11(0) is valid after the expiry of 18 years from the 
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death of the testator. Mr. Madon on behalf of defendant No. 1 argued that 
the direction for accumulation in so far as such accumulation is to be made 
after the expiry of 18 years from the death of the testator is invalid by reason 
of the provisions of the said s. 117. He further argued that under the circum- 
stances the income arising after the said period of 18 years, viz., the released 
income, will go as undisposed of because the released income is income of a 
part of the residuary bequest itself and, therefore, cannot fall into the residue. 
If the provisions of s. 117 apply and the provision for accumulation beyond the 
period of 18 years is invalid, then it cannot be disputed that the released in- 
come must be dealt with and disposed of as upon an intestacy. Mr. Madon, 
however, relying upon the language of the said s. 117 further argued that at 
the end of the said period of 18 years ‘‘the property” Le. the corpus, that is, 
the one-third part of the residue, being the subject matter of the said el. 1 (b) 
itself, has to be dealt with and disposed of immediately as if the disposal con- 
tained in the will in connection with that corpus is accelerated. In this con- , 
nection Mr. Madon relied upon certain passages from Jarman on Wills and 
Theobald on Wills. I do not propose to refer to these particular passages be- 
cause of the view which I take as mentioned hereinafter. 

The decision of this point involves a careful consideration of the relevant 
provisions of law in India and in England. Section 117(1) of the Indian 
Succession Act provides as follows: 

‘Where the terms of a will direct that the income arising from any property shall 

be accumulated either wholly or in part during any period longer than a period of 
eighteen years from the death of the testator, such direction shall, save as hereinafter 
provided, be void to the extent to which the period during which the accumulation is 
directed exceeds the aforesaid period, and at the end of such period of eighteen years 
the property and the income thereof shall be disposed of as if the period during which 
the accumulation has been directed to be made had elapsed.” 
The parallel provision m England was contained in what is known as the 
Thellusson Act, being the Accumulation Act, 1800. That Act was repealed 
by the law of Property Act, 1925, and re-enacted with slight modifications by 
s. 164 of that Act, sub-s. (1) whereof is in the following terms: 

“No person may by any instrument or otherwise settle or dispose of any property 
in such manner that the income thereof shall, save as hereinafter mentioned, be wholly 
or partially accumulated for any longer period than one of the following, namely: 

(a) the life of the grantor or settlor, or 

(b) a term of twenty-one years from the death of the grantor, settlor or testator; or 

(c) the duration of the minority or respective minorities of any person or persons 
living or en ventre sa mere at the death of the grantor, settlor or testator; or 

(d) the duration of the minority or respective minorities only of any person or per- 
sons who under the limitations of the instrument directing the accumulations would, 
for the time being, if of full age, be entitled to the tncome directed to be accumulated. 
In every case where any accumulation is directed otherwise than as aforesaid, the direc- 
tion shall (save as hereinafter mentioned) be vold; and the income of the property 
directed to be accumulated shall, so long as the same is directed to be accumulated con- 
trary to this section, go to and be received by the person or persons who would have 
been entitled thereto if such accumulation had not been directed.” 

A comparison of these two relevant provisions of law in India and in England 
shows that there is a material difference between them. There is of course a 
difference in the period during which accumulation is permitted, but that it- 
self for the purpose of the consideration of the point in issue is of no conse- 
quence. Both in India and in England the direction for accumulation at the 
expiry of the permissive period is made void but at the end of the permissive 
period, in Emgland only the released income is to go to and be received by the 
person or persona who would be entitled thereto as if such accumulation had 
not been directed. It is to be noticed that what the English Statute provides 
for is only in connection with the income arising at the end of the permissive 
period, but does not contain any direction or provision whatever in connection 
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with the corpus which yields that income. Section 117 of our Indian Act 
deals not only with such released income, but also with the corpus itself. 
Section 117 provides that at the end of the permissive period, which under 
that section is eighteen years from the date of tire death of the testator, the 
property and the income thereof shall be disposed of as if the period during 
which the accumulation has been directed to be made had elapsed. It is to 
be noticed that the provision in India is different in so far as the said section 
provides that at the end of the permissive period not only the released income 
but also ‘‘the property’’ that is, the corpus are to be disposed of immediately. 
Mr. Madon fairly conceded that under the English Act there could be no 
acceleration so far as the corpus is concerned, but he argued that it is the said 
provision contained in our s. 117 which causes such acceleration in India. This- 
additional provision in s. 117 requires that the principles of English law when 
sought to be applied in India in this connection should be carefully considered. 
Let me first consider what would be the effect of the submissions made by Mr. 
Madon on the facts of the present case. Section 117 deals with ‘“‘property’’. 
‘What is that property so far as cL 11(b) is concerned? It can be either de- 
fendant No. 2’s right to receive the income of the residue during his life time 
or it can be the one third part of the residue itself. At the outset I may men- 
tion that that right of defendant No. 2 to receive the income during his life time 
cannot correctly be treated as ‘‘property’’ within the meaning of a. 117, because 
what is being received every month is not in the nature of income of that pro- 
perty, but is a realisation of that right itself. What would be received every 
month is not of the nature of interest on government securities or rents of an 
immoveable property where the capital remains intact and is itself not used up 
but yields some benefit periodically which benefit is the income. But although 
in my opinion such right to receive the income cannot be treated to be the ‘‘pro- 
porty’’ in this case, I will still proceed to consider the interpretation of s. 117 
on the basis as if such right to income could be said to be the ‘‘property’’. Now, 
taking the first case, namely, that the ‘‘property’’ can be taken to be the said 
right to receive the income, it is obvious that if the provisions of s. 117 are ap- 
plied to the facts of this case, the provisions contained in cL 11(b) are defeated 
because on 8. 117 being applied, on Mr. Madon’s argument, the property itself 
must be disposed of at the end of the permissive period of eighteen years. But 
cl. 11(b), however, as already noticed before, contains a conditional bequest, the 
condition being, in effect, defendant No. 2 improving his conduct. Now cl. 
11(b) itself does not limit the period during which defendant No. 2 can improve 
his conduct so as to entitle him to the benefit of the conditional bequest in his 
fevour. So far as cl. 11(b) itself is concerned, defendant No. 2 need not neceg- 
sarily improve his conduct within the said period of eighteen years. Even if 
he does not improve his conduct within the said period of eighteen years, he does 
not loge the entire right to that bequest. So far as cl. 11(b) is concerned, defen- 
dant No. 2 would become entitled to the bequest even if he improves his conduct 
some time after the said period of eighteen years. But construing and apply- 
ing 6. 117 as contendédd by Mr. Madon would, however, require an immediate 
disposal of that ‘‘property’’ upon the expiry of the said period of eighteen 
years which would lead to the result of depriving defendant No. 2 of all chances: 
of getting the benefit of the said bequest by improving his conduct some time 
after the said period of eighteen years. This would result in defeating the pro- 
visions of cL-11(b) and the intention of the testator as disclosed in that clause. 
Such an interpretation would also defeat s. 120 of the Indian Succession Act 
itself. Under that section a conditional legacy is valid and the time during 
which the specific uncertain event—upon the happening of which the legacy is 
ta vest—should happen is not limited to the said period of eighteen years. Even 
if that specified uncertain’ event happens after the said period of eighteen yeara,. 
the legacy can validly become vested. Whereas if s. 117 is construed and ap- 
plied as Mr. Madon contends, i» the event of the specified uncertain event not 
having happened within the said period of eighteen years, it must follow either 
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that defendant No. 2 cannot thereafter get that legacy at all even if he fulfils 
the condition or that defendant No. 2 becomes entitled to the legacy immediately 
upon the expiry of the said period of eighteen years even if he has by then not 
even fulfilled that condition. If, however, ‘‘property’’ is taken to mean the 
one third part of the residue itself and s. 117 is interpreted as contended by Mr. 
Madon, then the provision of cl. 11(c). of the will would be defeated. Clause 
11(¢) provides for the disposal of the corpus, viz., the one-third part of the 
residue. “Clause 11(c) provides inier ala that on the death of defendant No. 2 
the corpus is to go absolutely to the child or children or the remoter issue or 
issues of the second defendant. That right in favour of the child or children is 
possible of being interpreted either as a vested right or as a right contingent on 
their being alive at the time of the death of defendant No. 2. Which of the 
two interpretations is correct is immaterial for the present consideration and 
I do not decide the same. But whichever it may be, it is clear that go far as, 
cL 11(c) is concerned, the right of the child or children would vest-—in posses- 
sion if the former is the correct interpretation and in interest if the latter be 
the correct one—on the death of defendant No. 2. But ifs. 117 is to be construed 
and applied as contended by- Mr. Madon, due to the resulting acceleration the 
corpus would devolve and get vested at the end of the said period of eighteen 
years even though defendant No. 2 may at that date be alive. Such devolu- 
tion of the corpus during the life time of defendant No. 2 is totally inconsistent 
with and as a matter of fact contradictory of the provisions of cL 11(c) which 
provide for such devolution only after the death of the second defendant. It 
is, therefore, clear that whatever may be the meaning of the word ‘‘property’’ 
in s. 117—-whether it may mean the said right or the said one third part of the 
residue and it cannot mean any third thing—the effect of acceleration as to 
‘“‘property’’ would be to defeat as aforesaid one or the other relevant provision 
of the will itself and the mtention of the testator as expressed therein. To 
my mind this difficult situation arises by reason of the construction put upon 
s. 117 by Mr. Madon. In my opinion as a. 117, unlike its said parallel legis- 
lation in England, provides for an immediate disposition at the end of the 
said period of eighteen years not only of the income, that is, the released income, 
but also of the property itself, that section was intended to apply and applies 
only in a case where under the provisions of the will the disposal of the corpus, 
whether by way of vesting in interest or vesting in possession, is to take effect 
immediately upon the cessation of the period prescribed by the will for the 
accumulation of income. In other words e. 117 can apply only when there is 
no interval between the date when the period prescribed by the will for accumu- 
lation of income ends and the date on which the disposal of the corpus is accord- 
ing to the provisions of the will to become effective. It is only in such circums- 
tances that the acceleration contemplated by s. 117 can come into play. If the 
period of accumulation happens to be more than eighteen years, that period is cut 
down to eighteen years and the disposal of the corpus is accelerated and takes 
effect immediately. If, however, the disposal of the corpus is not so co-related 
with the period prescribed for accumulation of income, but is independent, then 
s. 117, in my opinion, would have no application whatever. In this case the 
bequest under cl. 11(b) is conditional and the disposal of the corpus, namely, 
the one third part of the residue, is not so co-related to the period of accumu- 
lation. In my opinion, therefore, s. 117 has no application to this case at all 
I. therefore, answer question No. 7 in the affirmative and question No. 8 in the 
negative. i À 

[The rest of the judgment is not material to this report.] 

Solicitors for the plaintiffs: Madhaun & Oo. 

Solicitors for defendants. Jattle & Co. 8. F. B. Tyabp & Oo: From 
Jhabvala & Co: Pereira Fazalbhoy & Co. ° 
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Before the Howble Mr. M. C. Chagla, Chef Justice. 


SHIVALING GANGADHAR TAMBEKAR v. NAVNITLAL 
AMRITLAL GANDHL* 

Bombay Rents, Hotel and Lodging House Rates Control Act (Bom, LVI of 1947), Secs. 28, 
18—Landlord filing suit against tenant for damages and injunction for using residen- 
tial premises as business Whether such suit triable only by special Court 
under Act—Jurisdiction of civil Court to try suit—“Clatm or question arising out 
of this Act”, meaning of expression. 


_ When the civil Courts have been precluded under s. 28 of the Bombay Rents, 
Hotel and Lodging House Control Act, 1947, from dealing with any claim or ques- 
tion arising out of the Act, it means that, the claim or question must arise in a sult 
or an application referred to in the earlier part of a. 28. There must be a suit for 
possession or there must be an application under the Act, and in that suit or in that 
application a claim or question must arise out of the Act. If those conditions are 
satisfied, then a civil Court would have no jurisdiction. Therefore, where the clatn 
or question in a suit filed by the landlord is whether the tenant is liable to pay 
damages or to submit to an injunction by reason of certain acts committed by him, 
that claim or question cannot be sald to arise out of the Act and the civil Court has 
Juriediction to deal with that clatm or question. 


Tre facts appear im the judgment. 


M. A. Kane, for the petitioner. 
T. N. Walavalkar, for opponent No. 2. 


Cuacia C. J. The petitioner is the landlord and the opponent is the tenant. 
The petitioner filed a suit m the civil Court complaining that the tenant had 
used the premises as business premises when they were intended to be used as 
reaidential premises, that for the purpose of his business, which is of manufac- 
turing exercise books, he had installed cutting and ruling machines and the 
working of these machines had caused damage to the petitioner’ 8 property. He, 
therefore, prayed for damages and also a mandatory injunction for the remo- 
val of these machines. The trial Court held that one of the two machines had 
caused and would cause damage to the property of the landlord. He, there- 
fore, issued a mandatory injunction upon the tenant to remove the ‘cutting 
machine. The tenant appealed and the learned Assistant Judge, Poona, came 
to the conclusion that the civil Court had no jurisdiction to try the suit, that 
this was a suit that fell under the Rent Restriction Act (Act LVI of 1947 ) 
and, therefore, it was only cognisable by the special Court set up under that 
Act. Having come to this conclusion, he felt the the issue on the merits did 
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not survive and returned the plaint to the plaintiff to be presented to the pro- 
per Court. The landlord has now come in revision. 


What is "pointed out by Mr. Walavalkar is that under s. 28, if there is any 
claim or question which arises out of the Rent Act, it can only be tried by the 
special Court and no other Court has jurisdiction to deal with that question, 
and it ia said that all the issues that were tried by the trial Court are issues 
that fall under the Rent Act. It is pointed out that under s. 13(1) (a), if the 
tenant has committed any act contrary oe the Be cede of oL (o) of s. 108 of 
the Transfer of Property Act, it is a or tenant’s eviction. Then, (b) 
if the tenant has, without the landlord’s peepee given in writing, erected on 
the premises any permanent structure and (k) that the premises have not 
been used without reasonable cause for the purpose for which they were let 
for a continuous period of six months immediately preceding the date of the 
suit, these two grounds also entitled the landlord to recover possession, and 
therefore it is urged that these are questions that can only be dealt with by 
the special Court. In my opinion, this is really over-simplifying the situa- 
tion. Let us turn to s. 28 again to seo what exactly is meant by the language 
used by the Legislature. Now, in that section, the Legislature has excluded 
the jurisdiction of the civil Courts and conferred Jurisdiction upon special 
Courts in respect of three matters: (1) Where you have a suit or proceeding 
between a landlord and a tenant relating to the recovery of rent or possession 
of any premises; (2) Where you have an application made under the Act and 
(3) Where you have a claim or question arising out of the Act. Now, un- 
doubtedly this is a guit between a landlord and a tenant. But it is not a suit 
for possession or relating to possession or recovery of rent. Therefore, it does 
not fall under the first category. This is not again an application under the 
Act and, therefore, the second category is also excluded. But Mr. Walavalkar 
pins his faith on the third category and he says that, inasmuch as the questions 
that the civil Court had to deal with are questions which fall under s. 18, they 
are questions arising out of the Act. Now, I am inclined to take the view that 
when the civil Courts have been precluded from dealing with any claim or 
question arising out of the Act, it means that, reading the earlier part of the 
section, the claim or question must arise in a suit or an application referred to 
earlier in that part of s. 28. There must be a suit for possession or there must 
be an application under the Act and in that suit or in that application a claim 
or question must arise out of the Act. If those conditions are satisfied, then 
a civil Court would have no jurisdiction. Now, it is clear here that the claim 
or question which may arise in a suit for possession and to which the provisions 
of s. 18 would apply cannot have any application to the plaintiff’s suit because 
it is a suit for damages and mandatory mjunction nor is it an application 
which could have been made under the Act. Mr. Walavalkar does not dispute 
and he cannot dispute that a suit for damages or injunction could not be filed 
by the landlord against the tenant in the special Court under the Rent Act 
and. therefore, Mr. Walavalkar is driven to argue that, even though the suit 
could not have been filed in the special Court, if the questions that arose were 
the same as the questions that arise under a. 18, then the civil Court has no 
jurisdiction. Now, even assuming that I am in error when I take the view 
that the claim or question referred to in the third part of the relevant portion 
of s. 28 must be a claim or question-which must arise in a suit or in an applica- 
tion and that that claim or question could arise independently of any suit or. 
application, though I do not see how that can happen, even so this particular 
claim or question does not arise out of the Act. The claim or question in the 
suit is whether the tenant is liable to pay damages or to submit to an injunction 
by reason of certain acts committed by him. That claim or question can never 
arise out of the Rent Act. That is a matter which the Legislature has not 
committed to the jurisdiction of the special Court ant Mr. Rane is right when 
he says that the Legislature has not used the expression ‘‘under the Act’’, but 

“‘arising out of the Act,” a stronger expression with definite significance and 


hd 
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connotation., Therefore, we have this clear position that the landlord, not 
wishing to eject his tenant, not seeking possession of the demised premises, 
does not wish to avail himself of the remedy given to him under the Rent Act 
under s. 18. He wants to confine his relief merely to a claim for damages and 
injunction. According to Mr. Walavalkar, he would be on the horns of this 
dilemma that he cannot come ‘to the civil Court for this lesser relief; he can- 
not go to the special Court for this relief for the special Court cannot deal 
with it and, therefore, he must either forego his right under the law or he 
must file a suit to evict his tenant. Surely such an extraordinary position was 
not contemplated by the Rent Act and I see no reason why it is necessary to 
give such a meaning to the relevant portion of s. 28. Undoubtedly when 
there are proceedings between a landlord and a tenant dealing with matters 
which the special Court only can deal with, then any question which arises 
under the Act must be dealt with by that Court. But when you have a litiga- 
tion between a landlord and a tenant which does not deal with any question 
with which the Rent Act is concerned, then surely it is rather extraordinary to 
suggest that the civil Court has no jurisdiction to deal with those questions. 
The fundamental fallacy underlying Mr. Walavalkar’s argument is that no 
suit can be filed by a landlord against the tenant except in the special Court. 
A landlord can file a sait against the tenant in an ordinary Court provided it 
is not a suit for possession or in respect of rent; also provided that it cannot 
be the subject of an application contemplated by the Act and also that it does 
not seek to decide any question which arises out of the Act as interpreted by 
me. If the suit which the landlord wishes to file doeg not fall in any of these 
three categories, there is not the slightest reason why the civil Court is not open 
to him. If Mr. Walavalkar’s arguments were to be accepted, it would mean 
that a civil Court is barred against the landlord in all matters if he wishes 
to bring his tenant before the Court. Well, if that was the law, nothing would 
have been easier than for the Legislature to say that no landlord shall file any 
suit against his tenant except in the special Court. But fortunately that is 
not the wording: 

Mr. Walavalkar put forward an argument which certainly deserves careful 
consideration. He says that in the guise.of obtaining an injunction, he may 
go to the ordinary Court and obtain an injunction which would be practically 
tantamount to driving his tenant out of the premises. J agree with him that 
the landlord should not be permitted to circumvent the Rent Restriction Act, 
and that if his suit is substantially for possession or for ejectment, he must 
go to the special Court, and I am equally clear in my mind that a civil Court 
should not grant an injunction to the landlord which in effect would mean the 
tenant having to leave the premises. I do not wish to express any opinion on 
the merits of this case, but all that the trial Court has ordered so far is that 
a particular machine which, on the evidence on the record, will do damage to 
the landlord’s property, should be removed. Barring that, there does not seem 
to be any limitation on the rights of the tenant or any attempt at making him 
close up his business or leave the premises. 

I would, therefore, set aside the order of the learned Assistant Judge, hold 
that the Court had jurisdiction to try this suit and, inasmuch as the learned 
Assistant Judge bas not decided the question on merits, I will remand this 
matter back to him with a direction that he will dispose of the appeal in the 
_ light of this Judgment. I also direct that the appeal should be disposed of 

as expeditiously as „possible. Rule absolute. Costs of the application costs 


in the appeal. 
Rule made absolute. 
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[NAGPUR BENCH] 


Before Mr. Justice J. C. Shah and Mr. Justice Kotval. 


CHATURBHUJ SITARA MAHESHWARI v. MANGNIBAI HIRACHAND.* 
Central Provinces and Berar Letting of Houses and Rent Control Order, 1949, Cl. 13— 
Transfer of Property Act (IV of 1882), Sec. 118(h)—Landlord serving notice tn 


Another notice in ejectment served by landlord upon tenant without obtaining per- 
mission of Rent Controller to serve tt—Suit for possession filed by landlord on failure 
of tenant to deliver possession on date specified in subsequent notice—Maintainabiity 
of suit. 

Under cl. 13 of the Central Provinces and Berar Letting of Houses and Rent Con- 
trol Order, 1949, the obtaining of permission of the Rent Controller is made a condi- 
tion precedent to the service of a notice to a tenant determining his lease, and once the 
lease is determined by the service of such notice, the subsequent waiver of deter- 
"mination of the lease by acceptance of rent for a period subsequent to the date of 
the determination of the lease, has not the effect of absolving the landlord from obtain- 
ing a fresh permission from the Rent Controller under cL 18 of the Order for a fresh 
determination of the lease. 

Amratrao v. Mst. Nimbabat,’ dissented from. 
Ambadas v. Purushottam’ and Navnitlal Chunilal v. Baburao (No. 1)’, referred to. 


One Chaturbhuj and ‘another (defendants) were the tenants of Mangnibai 
(plaintiff) of certain premises. After obtaining the permission of the House 
Rent Controller, the plaintiff served a notice on the defendants calling upon 
them to vacate the premises by August 22, 1950. Thereafter, the plaintiff 
received from the defendants a money order for the rent upto October 22, 1950. 
The plaintiff then served a fresh notice calling upon the defendants to ‘vacate 
by March 22,1951. The defendants having failed to vacate and deliver posses- 
sion of the premises, the plaintiff filed the present suit for a decree for possession 
against the defendants. The defendants 'contended that as the plaintiff had 
waived the first notice, there was a fresh tenancy for the termination of which 
fresh permission of the Rent Controller was necessary. The trial Court reject- 
ed the defendants’ contention and decreed the plaintiffs suit for possession. 
The appellate Court confirmed the decree of the lower Court, observing as 
follows :— 

“The first point for determination is, whether on account of the acceptance of the 
rent a fresh-tenancy between the parties is created. I do not think Ht so. Under Sec. 113 
of the Transfer of property Act, the acceptance of rent would have the effect of waiving 
the first quit notice. Under s. 116 of the same Act, it would, at the most, have an 
effect of tenant holding over and I am clear that no fresh tenancy was created.” 


The defendants appealed to the High Court. 


C. P. Kalele, for the appellant. 
R. N. Deshpande, for respondent No. 1. 


J.C. Sman J. This appeal arises out of a suit filed by a landlady against a 
tenant for a decree in ejectment. The plaintiff is the owner of a shop on the 
western side of her house on nazul plot No. 459, sheet No» 25-B at Khamgaon. 
The defendants are the plaintiff’s monthly tenants. The plaintiff applied for 
and obtained from the Rent Controller permission to serve a notice in ejectment 


“Decided, July 25, 1967. Second Appeal No. 208-A of 1081. 


No. 127 of 1953, against the decmion of 8. G. 1 E E E of IM8, decided 

Oke, Additional Disteiot J , Khamgaon, in u i A 948 (Unrep.). 

Ovi Appeal No. 152-A of 1952, n Appeal No. 597 of 1950, decided 
passed by D. R. Gomkale, on 


the decree Deca es 1950 
Judge, Class Il, Khamgaon, in Civi Suit 8 (144) 48 Bom. L. B. 778. 
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upon the defendants under cl. 18 of the C. P. and Berar Letting of Houses and 
Rent Control Order, 1949. On July 21, 1950, the plaintiff served a notice im 
ejectment on the defendants. By the notice, the plaintiff called upon the 
defendants to vacate and deliver possession by August 22, 1950. After the 
notice was served the defendants by postal money order sent to the plaintiff 
rent for the period between July 22, 1950, to October 22, 1950. The rent was 
received by the plaintiff. The plaintiff then served another notice on the defen- 
dants on or about February 24, 1951, asking them to vacate the premises by 
March 22, 1951. That notice was not preceded by permission in writing of the 
Rent Controller to serve the notice. The defendants having failed to vacate 
and deliver the premises occupied by them, the plaintiff filed Civil Suit No- 
208-A of 1951 in the Court of the Civil Judge, Class Il, Khamgaon, for a 
decree for possession against the defendants. The defendants, inter aha, eon- 
tended that the plaintiff had waived the first notice by acceptance of rent for 
the period after determination of the tenancy and that before serving the notice 
dated February 24, 1951, the plaintiff had not obtained permission in writmg 
of the Rent Controller to serve the notice. The learned trial Judge negatived 
the contentions raised by the defendants and decreed the plaintiff’s suit for 
possession. That decree was confirmed in appeal to the District Court at 
Khamgaon. The defendants have come to this Court in second appeal. 
Clause 18 of the C. P. and Berar Letting of Houses and Rent Control Order 

by the first sub-clause provides: 

“No landlord shall, except with the previous written permission of the Controller,— 

(a) give notice to a tenant determining the lease or determining the lease if the 
lease is expressed to be determinable at his option; or 

(b) where the lease is determinable by efflux of the time limited thereby, require 
the tenant to vacate the house by process of law or otherwise if the tenant is willing 
to continue the lease on the same terms and conditions.” 
Sub-clause (2) provides the procedure for filing an application, and sub-el. 
(3) prescribes matters about which the Controller must be satisfied before 
granting permission under cl. (1). Admittedly, the plamtiff did not before 
serving the notice dated February 24, 1951, obtain permission in writing of 
the Controller. But it is urged that the permission of the Controller had been 
obtained before serving the notice dated July 21, 1950, and that permission - 
enured to the plaintiff, and enabled her to serve a second notice determining the 
tenancy. We are unable to accept that contention. It is true that before 
July 21, 1950, the plaintiff had obtained the permission in writing of the Rent 
Controller to give notice to the defendants determining the tenancy; but that 
permission was exhausted when notice was served on July 21, 1950. By the 
notice dated July 21, 1950, the lease was determined, but the plaintiff having 
accepted rent from the defendants for a period subsequent to the date of the 
determination of the tenancy, determination of the tenancy was waived. If the 
plaintiff desired again to determine the tenancy, in our judgment, a second per- 
mission of the Controller was required, and in the absence of such permission, 
the plaintiff’s suit, relying upon a notice determining the tenancy of the defen- 
dants, was not maintainable. 

It was urged by Mr. Deshpande that the institution of a suit without per- 

mission of the Rent Controller attracts the penal provision of the Act, but 


`| determination of the tenancy by notice served without permission is never- 


theless valid. We are unable to accept that contention. The Legislature has | 
imposed a condition precedent to the service of a notice determining a tenancy, 
and if the condition precedent is not fulfilled, the tenancy cannot be regarded 
as determined. In our view, the plaintiff’s guit was not maintainable. 

It was also urged that there was no waiver of the previous notice, and the 
repetition of a demand for possession was not required to be preceded by a 
fresh permission of the Controller. We are unable again to accept that conten- 
tion. It is true that waiver has to be inferred from the intention of the land- 
lord or from his conduct. Section 118 of the Transfer of Property Act pro- 
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vides that a notice given under a. 111, cl. (A), is waived, with the express or 
umplied consent of the person to whom it is given, by any act on the part of the 
person giving it showing an intention to treat the lease as subsisting. Waiver 
can evidently be inferred from the conduct of the person serving notice 
indicating an intention to treat the lease as subsisting. But in the absence of 
any other circumstance, acceptance of rent which has become due in respect of 
the premises since the expiration of the notice amounts to waiver of the notice. 
That is made clear by illustration (a) tos. 118. That illustration states: 

“A, the lessor, gives B, the lessee, notice to quit the property leased. The notice 

expires. B tenders, and A accepts, rent which has become due in respect of the property 
since the expiration of the notice. The notice is watved.” 
It must, therefore, be held that in this case, by acceptance of rent by the 
plaintiff for a period after the date of the expiry of the notice, the notice served 
by the plaintif was waived. The only ground given by the plaintiff on which 
she claimed that she should be absolved from the liability which arose by reason 
of her conduct in accepting rent was that she was a female and that she ‘un- 
knowingly and out of simplicity,’ accepted the postal Money Order sent by: the 
defendant without appreciating the legal consequences of the acceptance. 
Ignorance of law does not, in our judgment, bespeak an intention of the plaintiff 
not to waive the notice. 

Reliance was sought to be placed by Mr. Deshpande upon an unreported 
judgment of the Nagpur High Court in Amratrao v. Mst Nembabas.' In that 
ease, Mr. Justice Pollock of the Nagpur High Court is reported to have taken 
the view that if a landlord obtains permission of the Rent Controller and gives 
notice to the tenant to quit and subsequently accepta rent by Money Order 
for the period after the expiration of the notice, he must be presumed to have 
waived notice and to have treated the lease as subsisting, and that no new lease 
was created by the waiver. The learned Judge observed that a notice served by 
a landlord upon his tenant determining tenancy relying upon the permission 
previously given is valid; and that the permission given by the Controller is not 
exhausted by the first notice and continues so long as the tenancy to determme 
which the permission was given subsists. Now, the learned Judge has not ex- 
pressly referred in his Judgment to the terms of cl. 13 of the Letting of Houses 
and Rent Control Order, and he appears to have assumed that for termination 
of a tenancy, the Rent Controller need be approached only once, and if per- 
mission is given by the Rent Controller, whatever be the ground which persuaded 
him to give permission, it is open to the landlord to serve as many notices as he 
likes and to continue to waive them as circumstances justify. That assumption 
made by the learned Judge, in our view, is plainly contrary to the words used 

in cl. 18 of the Rent Control Order. As we have already observed, it is to 
the service of notice on a tenant determining a lease that the obtaining of 
the permission of the Rent Controller is made a condition precedent, and once 
the lease is determined, the subsequent waiver of determination of the lease 
has not the effect of absolving the landlord from the necessity of obtaining a 

permission for a fresh determination of the lease. 

Ambadas v. Purushottam? on which also reliance was placed by counsel for 
the respondent has in our judgment no bearing on this case. In that case Mr. 
Justice Deo observed—and with respect, rightly—that ill. (a) to s. 113 of the 
Transfer of Property Act does not warrant the contention that acceptance of 
rent in every case is evidence to prove the intention to treat the lease as sub- 
sisting, especially when a suit in ejectment is Instituted. But that case, in 
our judgment, has no application, because in the present case the acceptance 
of rent was prior to ‘the institution of the suit by the plaintiff. Re- 
liance was also sought to be placed upon a judgment of the Division Bench of 
the Bombay High Court in Navnitlal Chunilal v. Baburao (No. 1)3 In that 

1 Second Appeal No. 48 of 1948, decided, on December 26, 1950. 


y iei 17, 1948 (Unrep.). 3 (1944) 46 Bom. L. R. 776. 
2 Second Appeal No. 597 of 1950, decided, 
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case after determining the tenancy of his tenant the landlord instituted a suit 
for possession. The landlord then received an amount of money sent by the 
tenant and expressly accepted it as ‘compensation for use and occupation’, and 
the Court held that acceptance of the amount could not be regarded as waiver of 
the notice. We are unable to see how the principle of that case can have applica- 
tion to the facts of the present case. 

In our view, the plaintiff having failed to serve a notice after obtaining 
written permission of the Rent Controller, the plaintiff’s suit was liable to 
tail. We, therefore, set aside the decree of the Courts below and dismiss the 
plaintiff’s suit with costs throughout. 

Appeal allowed. 





[NAGPUR BENCH] 


Before Mr. Justice Mudholkar. 


DADA NARAYAN THAKRE v. JAICHAND 
NAGORAO FULTTAMBKAR.* 


Civil Procedure Code (Act V of 1908), Sec. 47; O. XXI, rr. 66(2) & 90—Sale held wtthout 
service of notice on Judgment debtor under O. XXI, r. 66(2)—AppHcation to set aside 
such sale whether falls under s. 47 or O. XXI, r. W. 


An application to set agide a sale held without service of notice on the judgment 
debtor under O. XXI, r. 66(2), of the Civil Procedure Code, 1908, falls under s. 47 of 
the Code and not under O. XXL r. 90, thereof. 

Where a thing can be done only after issue of a notice it necessarily follows that 
it can only be done after such a notice has been served. The jurisdiction of the 
Court to sell a property under r. 66(2) of O. XXI of the Code, can only be derived 
after service of notice and cannot be obtained merely by ordering the issue of a notice. 

Narayan v. Ramchandra’ and Malkarjun v. Narhari? referred to. 


Onn Dada (appellant) filed an application against the auction-purchaser 
Jaichand (respondent) under s. 47 of the Civil Procedure Code, 1908, on June 
24, 1952, seeking to set aside the sale of a field in execution of the decree passed 
in Civil Suit No, 93 of 1950. The sale was confirmed on April 12, 1952. The 
appellant filed this application mainly on ground that the notice of sale was 
not served on him although the report of the procegs-server was to the effect 
that the notice was served on the appellant. The appellant contended that 
the report of the process-server was false and no notice was served on him. 
The trial court allowed the application of the appellant and set aside the sale. 
On appeal the appellate Court allowed the appeal filed by the respondent and 
confirmed the sale, observing in his judgment ag follows: 

“I would first deal with the point whether an application under section 47 was 
maintainable in the circumstances stated above. It will be seen from the commentary 
of Mulla to O. XX, r. 90 C.P.C. (12th Ed. pp. 904-905) that an application by an interested 
party for setting aside an auction sale on the ground of fraud is governed by O. XXI, r. 90, 
C.P.C. and not by section 47 C.P.C. I, therefore, hold that the objector was not entitled 
to file an application under s. 47 C.P.C. for setting aside the sale in question, and that his 
remedy lay only under O. XX, r. 80, CPC. 

The applicant-judgment-debtor-respondent is still entitled to take action under 
O. XXL r. 90, C.P.C. acpording to law. It was argued on his behalf that it can be held 
that this application also can be treated as one under O. XXI, r. 90, C.P.C. I do not agree. 
This application is styled as one under s. 47 C.P.C....admittedly the application in question 


*Deotded, October 28, 1957. Miscellaneous at Wardha, in Miscellansous Judicial Case 
(Becond) A No. 48 of 1956, the No. 28 of 1952. 
order passed by B. V. Patwardfian, Additional 1 [1947] Nag. 794. 
District J , ab Wardha, m m detent be 2 a LER. 28 Bom. 387, s.o. 2 
No. 16-B of 1955, from the order x Bom. L. R. 927, r.o. 
O. R. Siddiqui, First Civil Judge, Olhas 
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if treated as under O. XXI, r. 90, C.P.C, was barred, as having been filed after the pres- 
cribed period of limitation for an application under O. XXI, r. 90, C.P.C." 


The appellant appealed to the High Court. 


B. B. Kanade, for the appellant. 
D, T. Mangalmurit, for the respondents. 


MupHoLKaR: This is a judgment-debtor’s appeal from an order arising 
out of execution proceedings. ` 

The decres-holder Yeshwantrao (respondent No. 2) obtained a decree for 
money against the appellant. In execution of that decree occupancy fleld No. 
129 of mouza Chichala, tahsil, Wardha, was attached and was eventually sold; 
the auction-purchaser thereof being respondent No. 1. The auction sale, it 
may be mentioned, was held on March 17, 1952, and was confirmed on April 
12, 1952. On June 24, 1952, the appellant made an application under s. 47 of 
the Code of Civil Procedure on the ground that the sale was effected without 
service of notice on him under O. XXI, r. 66(2), of the Code. The appellant 
also stated in that application that though notice of sale was ordered to issue 
to him by the Court it was actually not served on him though the process-server 
had made a false report to the effect that the appellant had refused to accept 
the service. The executing Court upheld the appellant’s contention and set 
aside the sale. 

In appeal, the learned Additional District Judge, Wardha, held that the 
application of the appellant fell within O. XXI, r. 90, and that as it had not 
been made within thirty days of the date of sale, it was barred by time. The 
question therefore is whether the application of the appellant was under OQ. 
XXI, r. 90 or was under s. 47 of the: Code of Civil Procedure. 

It has been held by Bose J. (as he then was) in Narayan v. Ramchandra’ that 
holding a sale without notice to the judgment-debtor goes to the root of the 
jurisdiction of the Co and that such a sale being a nullity, an application 
for setting it aside wo fall under s. 47 of the Code and not under O. 
XXI, r. 90, thereof. This decision is sought to be distinguished on behalf of 
the respondents by Shri Mangalmurti on the ground that in the case before 
Bose J. no notice had at all been issued whereas in the present case notice had 
been ordered to be issued though perhaps it was not served on the appellant. 
He further says that even according to the appellant the process-server had 
committed a fraud in making a false report of the service and that therefore 
- this matter would fall under O. XXT, r. 90, and not under s. 47 of the Code. 
In support of his contention Shri Mangalmaurti relies on the well-known deci- 
sion in Malkarjun v. Narhari* and says that it is the issue of notice which gives 
jurisdiction to the Court, and that once the Court gets jurisdiction over a 
certain matter, it does not lose it merely because notice is not duly served. In 
the case before their Lordships of the Privy Council what was being construed 
was a provision corresponding to O. XXI, r. 22, of the Code of Civil Procedure, 
whereas what fell to be construed in the instant case was r. 66 of O. XXI. 
Dealing with this matter Bose J has observed at pages 798-799 as follows :— 

“Order XXI, r. 22, which deals with what ane might term the initial imme of notice 
on an execution application, after stating as a general rule that notice shall be issued 
(the language is mandatory) goes on to make certain exceptions. One of them is con- 
tained in the proviso to sub-r. (1) and the other in sub-r. (2). I can hardly think the 
rule would have been couched in this form tf notice had not been considered a vital 
matter, and this is particularly so since, in the opinion of the Privy Council, it is opposed 
to ‘natural justice’ to try an issue without affording the other side an épportunity of 
being heerd. See Balakrishna Udayar v. Vasudeva Ayyor.’ ,Thorefore, tt seems that, in 
general, where the Code prescribes for the issue of notice, and particularly where tt 


1 [1947] Nag. 794. L. R. 927 P.O.. 
2 (1900) L L. R. 25 Bom. 337, 8.0. 2 Bom. 3 (1917) L L. R..40 Mad. 798, 799, r.o. 
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uses mandatory language, it does not envisage the possibility of its directions being dis- . 
regarded except when it makes express provisions in that behalf. 

Now when we turn to Order XXI, rule 66, we find no exceptions to the provisions: 
in sub-rule (2) which requires the issue of notice. The sub-rule runs thus: 

‘Such proclamation shall be drawn up after notice to the...judgment-debtor.’ 
Therefore, constrasting this with rule 22, I am of opinion that the issue of notice is 
mandatory unless of course the fudgment-debtor appears without notice and waives it. 

Another reason which leads me to this conclusion is this. Sub-rule (2) of rule 66 
requires that the time and place of the sale shall be set out in the proclamation. No one . 
will pretend that an omission to do this could be considered a curable irregularity. 
The fact that the issue of notice is required m the same sentence as this indicates to 
my mind that the Intention was to place it on a par with the other matter so far as its 
importance is concerned. This is all the more so when one contrasts the greater flexibility 
which is permitted in what follows, namely, 

‘and specify as fairly and accurately as possible’. 

On the whole, therefore, I agree with the appellate Court that the issue of notice under 
Order XXL rule 66(2) is mandatory and that the defect cannot be cured unless the 
judgment-debtor appears without notice and waives it.” 

Apart from that, it may be mentioned, that in O. XXI, r. 22, what is 
enjoined on the Court is only the issuing of a notice to the person against whom 
execution is applied for, whereas it would appear from the above quotation and 
from the language of O. XXI, r. 66, that something more is required to be done 
thereunder. It is one thing to say that the Court can do such and such a 
thing after issuing a notice and it is another thing to gay that the Court shall 
issue a notice and nothing more. Where a thing can be done only after issue 
of a notice, it necessarily follows that it can only be done after such a notice 
has been served. The jurisdiction of the Court to sell a property under r. 66(2) 
of O. XXI, can only be derived after service of notice and cannot be obtained 
merely by ordering the issue of a notice. 

Shri Mangalmurti contended that the fraud of the process server in making 
a false report was a fraud in publishing the sale and that therefore the pro- 
visions of O. XXI, r. 90, are attracted. Now publishing the sale is something 
which can only be done after an order for sale ig made. In the instant case, 
what has happened is that some frand is committed prior to the making of the 
order for sale. Since that ig the position it is difficult to see how O. XXI, r. 90, 
can at all be attracted. In the circumstances, the order of the lower appellate 
Court cannot be upheld, and must be set aside. 

Accordingly, I set it aside and rémit the appeal to it for decision on other 
points raised in the appeal including the question as to whether fraud has at 
all been committed by the proceaa-server as alleged. 

Costs of this appeal will abide the event. Order set aside. 


Before Mr. Justice Miabhoy. 
LAXMAN SHIVSHANKAR KUMBHAR v. SARASWATI.“ 


Civil Procedure Code (Act V of 1908), Sec. 11—Rea Judicata—Issue in previous litiga- 
tion whether finally decided or not, how to be determined—Test for determining such 
question. ' 

One of the tesis to be applied for determining the question, for the purposes of s. 11 
of the Civil Procedure Code, 1908, whether an issue tn a previous litigation had been 
finally decided or not, is to And out whether the Court which adjudged the issue 
considered the issue to be material and essential for reaching the final conclusion. 

Peary Mohun Mukerjee v. Ambica Churn Bandopadhya, Midnapur Zamindary v. 
Naresh: Narayan Roy’ and Dinkar v. Anant, referred to. 


*Decided, November 5, 1957.“Becond Appeal in Regular Civil Suit No. 48 of 1082. 
No. 141 of 1955, from the decision of V. B. l . 24 Cal. 
Raja, District Judge, Sholapur, in Civil Appeal 2 (1924) 26 Bom. L. R. 6851, r.o. 
No. 178 of 1054, eee decree assed 3 toga} L. R. 902. 
by N. J. Ghimmulgond, Civil Judge, Akalkot, 
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THs A in the judgment.  ' 


Sharad Rediz, for Y. V. Chandrachud, for the appellant. 
T. N. Walawatkar, for respondent No. 1. 


Mrasyoy J. This is an appeal from the order, dated July 14, 1955, passed by 
the learned District Judge, Sholapur, in appeal No. 178 of 1954, by which he 
allowed the appeal and remanded the suit No. 48 of 1952 to the Court of the 
_ learned Civil Judge (Junior Division), Akalkot, for disposal in accordance 

with law. 

This appeal raises a short but interesting question about the law of res 
judicata. 

Respondent No. J, Saraswati, was the plaintiff in the trial Court. She 
instituted the aforesaid suit No. 48/52 for a declaration that she was the sole 
owner of the suit property and for an injunction restraining the defendants 
from interfering with her possession, or, in the alternative, for possession of 
the suit property. The allegations were that the suit property belonged to Saras- 
wati’s full brother Malkappa; that, on Malkappa’s death in 1943, the suit 
property devolved upon ati’s mother Ambawwa; that Ambawwa re- 
married in 1944; and that, on her remarriage, the property devolved upon the 
plaintiff Saraswati, and, therefore, she had become the owner of the suit pro- 
perty on the remarriage of Ambawwa. Defendant No. 2 in the trial Court iz 
the appellant in this Court. His mother Bhangarevva was defendant No. 1 
in the trial Court. Both thease persons resisted the claim of the plaintiff Saras- 
wati. Saraswati’s father was one Chanbasappa. The latter was the brother 
of Shivashankar, the father of defendant No. 2 and the husband of defendant 
No. 1. The defence of these two defendants was that the property in suit was 
the joint family property of Chanbasappa and Shivashankar; that Chanba- 
sappa died in 1941 in jointness with Shivashankar; and that, on the death of 
Chanbasappa, the property became the joint family property of Shivashankar 
and defendant No. 2; and that, on the death’ of Shivashankar in 1946, Laxman, 
defendant No. 2, alone became the sole owner of the suit property. From the 
aforesaid contentions, it is quite clear that one of the main issues to be tried 
in the trial Court was whether Chanbasappa died in jointness with his brother 
Shivashankar. The contention of the defendants was that this particular issue 
was res judicata by virtue of a decision arrived at in civil suit No. 54 of 1950. 
That suit was brought by the plaintiff Saraswati and her step-sister Parvati 
as co-plaintiffs. It is not disputed that the aforesaid suit No. 54/50 was 
brought by the aforesaid two sisters Saraswati and Parvati for the same reliefs 
which have been claimed by the plaintiff Saraswati in the present litigation, 
and that the aforesaid suit was in respect of the same property which is in 
dispute in the present suit. Both the defendants were parties to the previous 
suit No. 54/50. The defendants resisted the claim of Saraswati and her step- 
sister Parvati in suit No. 54/50 on two grounds. The first ground was that, 
even if the suit property belonged to Chanbasappa, the two gisters Saraswati 
and Parvati were not the heirs of Malkappa. The contantion was that, on 
the remarriage of Ambawwa, the mother of Parvati, the property devolved 
upon one Neelavva, who was the mother of Chanbasappa. It is not disputed 
that, on the date on which the aforesaid suit No. 54/50 was filed, this Neclavva 
was alive. The contention of the aforesaid two defendants in suit No. 54/60, 
therefore, was that Neelavva, the grand-mother of Malké&ppa, was'a preferen- 
tial heir to Saraswati and Parvati, the two sisters of Malkappa. The second 
defence was the same as the defence which has been put forward by the the 
defendants in the present litigation, that defence being that the property was the , 
Joint family property of the two brothers Chanbasappa and Shivshankar and 
that, on the death of Chanbakappa and Malkappa, the suit property had devolved 
upon Shivashankar and defendant No. 2 by right of survivorship. The suit No. 
54/50 was decided against Saraswati and Parvati. Several issues were raised in 
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that suit, thrèe of which were as follows: > -° °° ibe. a 
^ 4“(1) Do the plaintiffs prove that the suit lands wete the separate properties of the: 
. deceased Chanbesappa when he died? ` 

'‘ (2) Do the plaintiffs prove that they are helrs of the deceased Malkappa son of 

as alleged? and 
(3) Whether the plaintiffs’ suit is not maintainable for reasons stated in para. 3 

of the defendants’ written statement?” 

The trial Court decided that Chanbasappa was joint with Shivashankar on the 
date of his death and, consequently, the suit lands were not separate properties. 
qf Chanbasappa. It also came to the conclusion that Neelavva was the pre- . 
ferential heir of Malkappa, and, consequently, Saraswati and Parvati were not 
the heirs of Chanbasappa, and that the suit was not maintainable because of 
‘the existence of Neelavva. The contention of the two defendants in the pre- 
sent suit, therefore, was that, in suit No. 54/50, the trial Court having reached. 
the conclusion that Chanbasappa was joint with Shivashankar, and that the suit 
. property was not the separate property of Chanbasappa, the matter is concluded 
- by the principle of res judicata. I may mention that Saraswati and Parvata 
acquiesced in the aforesaid decision given by the trial Court in suit No, 54/50, 
and they did not prefer an ap from the decision arrived at in that suit. 
The question for consideration, therefore, is whether the aforesaid point in issue 
between the parties, namely, the character which Chanbasappa occupied us a 
vis the suit property is res fudtcata by virtue of the decision arrived at in surt 
No. 54/50. The trial Court in this litigation reached a conclusion favourable 
to the defendants. Consequently, it dismissed the suit of Saraswati on that 
ground. Saraswati went in appeal to the District Court. The learned Dis- 
trict Judge took a different view. He came to the conclusion that the matter 
- was not res judicata, and, consequently, he set aside the decree of the learned 
’ + trial Judge, and remanded the suit for trial on merits. 
> The question has got to be decided with reference to s. 11 of the Civil Proce- 
dure Code. It is not disputed by the learned advocate for the plaintiff that 
except the mgredient, presently to be mentioned, all the other ingredients, which 
are necessary for the application of s. 11, are present in the present case. -One 
of the ingredients, which is necessary to be established in order that a matter 
may be res judicata, is that the matter in the second suit must have been direct- 
’ ly and substantially in issue in the previous suit. Another ingredient, whick 
` ig necessary, is that the matter must have been heard and finally decided in the 
- previous suit. It is not disputed before me by the learned advocate for the 
, plaintiff Saraswati that the issue regarding the fact whether Chanbasappa was 
joint with Shivashankar and the character of the suit property was directly 
and substantially in issue in the previous litigation. It is also not disputed 
that that particular issue was heard and decided in the previous litigation. 


= But the point which is urged is that, although the matter was heard and de- 


cided, it waa not finally decided in the previous litigation. Therefore, the 
question for consideration is whether the aforesaid issue No. 1 in the previous 
litigation was finally decided in that litigation; im other words, whether the 
finding which was arrived at in the previous litigation on issue No. 1 was a 
final -decision. 

' Several authorities were cited at the Bar. It is not necessary for me to 
‘examine all the authorities which have been cited on this point. From the 
aforesaid facts, it is quite clear that the question has got to be decided with 
-reference to the case ‘of a plaintiff whose suit has been dismissed and against 
whom finding on more than one matter has been given in the previous litigation. 
The contention of the learned advocate for the plaintiff is that the decision 
which was arrived at in that litigation by the learned trial Judge about the 
heirship of the plaintiff Saraswati and the maintainability of the suit was a 
decision which was finally given in that suit, but that the finding which was 
recorded on issue No. 1 was not a final decision. It was contended that the 
Jearned trial Judge in suit No. 54/50 having arrived at the conclusion that the 
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plaintiff wag-tiot an heir of Chanbacanpa: and that the existence ‘of Neslaves: 
debarred her from claiming as the heir of Malkappa, it was not necessary for 
the Court in the previous litigation to decide the further point as to the charac- 
ter of the property and the point as to whether Chanbasappa and Shivashankar 
were joint or not. It was urged that the test of finality of decision was whether 
the issue, which had been decided in the previous litigation, was an issue which 
was material for reaching a final conclusion and for granting a decree in 
favour of the plaintiff or dismissing the suit of the plaintif. 


The learned appellate Judge has come to the conclusion that the issue re- 
garding the heirship of Saraswati and the existence of Neelavva was the main, 
issue on which a final decision was given in the previous litigation, and, conse- 
quently, the decision given by the trial Court as regards the character of the: 
property and the status of Chanbasappa was an incidental finding and was 
not necessary for arriving at the final decision in the previous litigation. In 
my opinion, in so far as the learned appellate Judge came to the conclusion 
' that the issue was not a material issue and that the finding was incidental, the 
conclusion cannot be tees As already stated by me, there is no doubt 
that the issue regarding the status of Chanbasappa tts a vis the property in 
suit was one of the material issues which had to be tried by the trial Court in 
suit No. 54/50. The main question for consideration is whether the finding 
on that issue was a final decision or not. 


Of all the authorities which were cited before me, the authority which is on 
all fours with the facts of the present case is the ruling reported in Peary 
Mohun Mukerjee v. Ambica Churn Bandopadhya.’ In that case, a suit was 
brought by A against C for damages for not removing certain offensive matter 
from his Jand. That suit was resisted by C on two grounds: The first ground 
was that the suit was not maintainable because a notice, as required by a certain 
Bengal Statute, was not given, and the second ground was that C was not bound 
to remove the filth from the plamtiff’s property. The trial Court reached the 
conclusion that the suit was not maintainable because the requisite notice was 
not given. The trial Court did not stop there. It proceeded further to decide 
the question about the liability of the defendant © to remove the filth from the 
plaintiff’s property. The Court reached an adverse conclusion against the 
plaintiff, and held that the defendant was not bound to remove the offensive 
matter from the plaintiff’s Jand. On these two grounds, the suit of the plain- 
tiff was dismissed. The plaintiff subsequently brought another suit against 
the same defendant and claimed the same relief as in the previous suit. The 
defendant C again resisted the suit on the merits on the ground, that he was 
not liable to remove the filth from the plaintiff’s property. The defendant 
contended that the latter point was res judicata between the parties by virtue 
of the decision arrived at in the previous suit. The decision of the Calcutta 
High Court was that the matter was res judicata, The principal judgment 
was delivered by Banerjee J., and the reasoning in support of the decision is 
to be found at pages 905-906. The relevant passage is as follows: 

“The judgment in the former sult, which is here made the basis of the plea of res 
judicata, determines each of the two questions raised, namely the question of notice 
and that of the defendants liability against the plaintiff; and the question of the defen- 
dant’s liability was raised as directly and substantially in the former suk as it is in this. 
So that it cannot be said, either that the decision in the former suit upon the question 
of the defendant's liability was superseded by the decree by reasen of the decree being 
in spite of that decision, or that the question was not a direct and substantial question 
in the case. If the question of notice had been found for the plaintiff, the question of 
the defendant’s liability would clearly have been a direct and substantial question tn 
the case. Can ft then be sald that it ceased to be so by reason of the decision upon 
the question of notice which came to be considered prior to the other question as being prior 
in point of logical order? Having regard to the language of-explanation I of section 18, 
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quoted above, which makes any matter which might or ought to have been made ground 
of attack or defence come within the description of matter directly and substantially in 
ieue, I find it very difficult to say that this question should be answered in the affirma- 
tive: It may no doubt be argued that as the plaintff could not have taken advantage 
of any favourable finding m the former judgment on the question of the defendant's 
liability by reason of the decree being in gpite of such finding, he ought not to be held 
bound by any unfavourable finding on that question. But the answer to that argument 
is this, that the plaintiff might well have avoided the effect of an adverse finding on the 
question of liability by asking the Court to determine first the question of notice, and 
not to go. into the question of lability if the question of notice was found against him. 
If instead of doing that, the plaintiff led the Court and his adversary to go Into the whole 
question of the liability of the defendant, presumably at considerable expense of time 
to both, it is too late now for him to complain of the result; and we should not be keep- 
ing in view the reason for the rule of res judicata which is to give finality to litigation, 
and to prevent any one from being twice vexed for the same matter, if we were to hold 
that the decision in the former suit does not operate as res judicata,” 

Therefore, the main ground on which the Caleutta High Court reached the 
aforesaid conclusion was that, in the previous litigation, the plaintiff had in- 
vited the Court to give a decision on the aforesaid point in issue. The assump- 
tion in the aforesaid ruling is that a litigant is entitled to invite a Court to 
decide matters in issue piecemeal. It is difficult to splice the aforesaid reason- 
ing with the practice which is prevailing in the State of Bombay. This Court 
bas always taken the view that the trial Court, as far as possible, should decide 
all the issues, which are material to be decided, and invariably should not de- 
cide a suit on preliminary points. This practice is followed in order that a 
litigation may not become protracted if the higher Court takes a different view 
regarding a preliminary point which may have arisen before the trial Court. 
Moreover, if a litigant were to ask a trial Court to decide an issue as a prell- 
minary issue, or if he were to lay down the order, in which issues should be 
tried and found, I doubt very much, whether the trial Court would ever accede 
to the request. Therefore, so far as the trial Court is concerned, in my opinion, 
It cannot reasonably be stated that the litigant had the power, even if he had 
the will, to mvite the Court to give decisions on: particular issues only and in 
a particular order. Under the aforesaid circumstances, in my opinion, the 
aforesaid test is not a proper and just test to be applied for the purpose of 
determining as to whether an issue has been finally decided or not. Another 
case which is relevant is the Privy Council case reported in Midnapur Zamin- 
dary v. Naresh Narayan Hoy.’ In this case, in a suit, instituted in 1891, in 
the Court of the Subordinate Judge, Nadia, (No. 6 of 1891), the plaintiff’s 
mother, in 1899, obtained a decree for possession of.certain Chur lands against 
Robert Watson & Co., predecessors in interest of the Midnapur Zamindari Co. 
Ltd. Robert Watson & Co., thereupon, appealed to the High Court contend- 
ing, tnter alia, that the subordinate Judge, having held that it was necessary 
to enquire whether they had jotedars rights in the lands in suit, had erred in 
decreeing possession in favour of the plaintiff; that they the appellants had 
jotedars rights and could not be evicted without their tenancy being deter- 
mined in the manner prescribed by law. The High Court dismissed the appeal, 
and confirmed the decree of the Subordinate Judge, holding that Robert 
Watson & Co. had no such jotedars rights. In execution of the decree, the Court 
delivered possession to the plaintiff. Subsequently, the plaintiff sued the 
Midnapur Zamindari Co., the successor in title of Robert Watson & Co., for 
partition, ejectment and other incidental reliefs in respect of the same land. 
One of the contentions of the defendants was that the judgment of the Court 
in suit No. 6 of 1891. inasmuch as it bore on a.question which was not necessary 
or proper for trial in that action, was not res judicata precluding the defen- 
dants from pleading the existence of jotedart rights in the land. It appears 
that, in the trial Court in suit No. 6 of 1891, the plaintiff’s pleader had, on 
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December 28, 1893, made a statement to the effect that the plaintiff claimed 
only a right to the settlement of the disputed land and no other right. On the 
same day, the defendants’ pleader also made a statemént, and asserted that, in . 
any event, khas possession could not be given because the defendants had 
jotedari rights in the land. As a result of the statement made by the plaintiffs’ 
pleader, the learned Judge did not decide the issue regarding the fatedan rights 
claimed by the defendants. The learned Judge stated: 

“...The plaintiffs do not ask for khas possession. Hence it is not necessary to 

enquire whether the defendants have a jotedari right in the lands.” 
In spite of the aforesaid view of the learned Judge, Robert Watson & Co. 
preferred an appeal and claimed that the jotedari rights, which they were 
claiming, should be decided in the appeal. The appellate Court, therefore, con- 
sidered the question about the jotedar rights and came to the conclusion that 
there was no evidence in support of jotedars rights claimed by the defendants. 
The appellate Court drew up a decree, but did not incorporate the aforesaid 
decision in the decree. The appellate Court only confirmed the first Court’s decree. 
On the aforesaid facts, it was contended before the Calcutta High Court that 
the decision regarding the jotedars rights which the defendants claimed was 
res judicata. The defendants contended that this was not so in view of the 
decision of the Subordinate Judge that it was not necessary to enquire whether 
the defendants had jotedars rights in the lands or not. The Calentta High 
Court’s Judgment, which has been reproduced by their Lordships of the Privy 
Council and approved, has dealt with this particular point in the paragraph 
which has bean reproduced at p. 660 of the aforesaid report. The ratio deot- 
dendi is that the defendants, having invited the decision of the High Court on 
the issue regarding the jotedari rights of the defendants, the matter must be 
taken to have been directly and substantially in issue and the decision must be 
said to be a decision which was finally reached by the Court. The Calcutta 
High Court expressed itself as follows (p. 660): 

“Now, had the matter rested where the Subordinate Judge left it, no such question 
as we have to discuss would have arisen. Whether the suit might and should have been 
properly determined without entering into the question of the tenancy right as the 
plamtdff apparently wished to do, we need not now anquire. For, in fact- (as we have 
seen), the present appellants directly insisted on the point being tried, and alleged that 
the First Court should have done so. It was contended before us that whatever the 
appellants might have done in this respect, the issue in fact was not a necessary or 
proper one to be tried in that suit, and that it is open to us to say so. But we must 
see first whether this Court adjudged otherwise, that is, whether this Court having the 
question before its mind decided that the issue did arise. If so, that decision would be 
as much res judicata as the final determination of the issue on the merits. If we are 
of opinion that the Court did so decide, we are not concerned to see whether tt did so 
rightly or not, and indeed cannot do so.” 

Therefore, the ratto decidends of the aforesaid case was that the test which is 
to be applied is to see whether the Court, which adjudged the issue, considered 
that the issue was a material and essential issue and whether it determined the 
particular issue finally. On the facts of the aforesaid case, having regard to 
the fact that the defendants had invited the Appellate Court to decide the issue 
regarding the jotedarni rights, their Lordships came to the conclusion that the 
matter was not only directly and substantially in issue, but that it was also 
finally decided. This subject also appears to have been confidered in a ruling 
of our High Court reported in Dinkar v. Anant.’ In this case, the plaintiffs 
were the alienees of a mortgagor. They first sued to redeem the mortgage. 
That suit was defeated by the mortgagee on the main issue that the plaintiffs’ 
sale-deed was hollow and fraudulent. The suit was also resisted by the mort- 
gagee on the ground that the plaintiffs were not agriculturists. That point 
was also decided by the Court against the plaintiffa in the first litigation 


1 (1928) 30 Bom. L, R. 903, 


388 THE BOMBAY LAW REPORTER. [VOL LX. 


Subsequently, a second suit for redemption was brought by the plaintiffs. 
The defendant raised a contention that the issue regarding the hollowness of 
the sale-deed which the plaintiffs had taken from the mortgagor was res judt- 
cata between the parties. The answer of the plaintiffs was that, having regard 
to the decision reached by the previous Courts that the plaintiffs were not 
agriculturists, the aforesaid issue regarding the hollowness of the sale trans- 
action could not be said to have been finally decided. Mr. Justice Patkar held 
that the matter was res judicata. The basis of his decision is to be found in 
the following passage (p. 905): 

“If the previous suit had been dismissed principally on the ground that it was pre- 
mature, it could have been said that the decision on the other points including the point 
as to whether the plaintiffy’ sale-deed was hollow or fraudulent was not necessary in 
the previous suit and the finding on that point would not operate as res judicata.” 
After making these observations, Mr. Justice Patkar examined the contentions 
in the previous litigation and ultimately he reached the following con- 
clusion (p. 907): 

“I think, therefore, that it cannot be said that the finding on that issue was a 
finding on an unnecessary issue. In fact, the plaintiffs invited the two Courts to give 
a decision on that issue, and as has been held in Midnapur Zemindary v. Naresh: 
Narayan Roy, a decision invited on an unnecessary issue might operate as res judicata.” 

It is in the light of the aforesaid authorities that it is to be determined whether 
the iasue regarding the status of Chanbasappa vis a vis the suit property was 
finally decided in the previous litigation. In this connection, the defendants 
lay emphasis upon the fact that that was the first issue which was raised and 
answered by the trial Court in suit No. 54 of 1950. It was, therefore, contend- 
ed that it was the principal issue which the trial Court had been called upon 
to decide and was so decided. I do not think that it would be proper to infer, 
merely from the fact that an issue has been numbered as issue number one and 
tried first from out of the several issues raised in the trial Court, that it was 
necessarily the principal issue and that the decision on it was a final decision, 
nor could it be said from the position occupied by an issue that the party had 
invited the Court to give its decision on that issue first. In this connection, 
it is necessary to bear in mind the following passage from the judgment deli- 
vered in suit No. 54 of 1950, which has bean quoted by the learned appellate 


Judge: 
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the mother of Shivshankar and Chanbasappa and grand-mother of Chanbasappa’s son 
Malkappa was alive...” 

Therefore, there is intrinsic evidence in the judgment itself from which one can 
eome to the conclusion that the principal issue which the trial Court, in suit No. 
54/50, had in mind was about the question of the heirship of Saraswati and 
Parvati. In my opinion, there is no doubt whatsoever that that issue went to 
the root of the matter. If once it is held that the plaintiff is not the heir of 
Chanbasappa or Malkappa, and that the preferential heir was Neelavva, the de- 
cision regarding the status of Chanbasappa wis a vis the suit property becomes 
of minor importance. After the aforesaid decision is reached, the plaintiff may 
think that, during the life-time of Neelavva, she has no right to the aforesaid 
property and may acquiesce in the aforesaid part of the judgment. From this, 
it cannot be said that the plaintiff had invited a decision on the aforesaid point, 
and, therefore, waa concluded by that decision for ever. In my opinion, having 
regard to the facta of the present case, if the plaintiff Saraswati and/or her sister 
Parvati had preferred an appeal from the aforesaid judgment, most probably, 
the appellate Court would have thrown off the claim of the plaintiff Saraswati 
on the ground thet she was not the heir of either Malkappa or Chanbasappa, 
and, consequently, would have come to the conclusion that it was not necessary 
to take a decision as to the status of Chanbasappa vis a vis the suit property. 
The question for consideratiop is whether the plaintiff is precluded from re- 
agitating the aforesaid question simply because she did not prefer an appeal 
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from the aforesaid decision. The contention of the learned advocate for the 
defendants was that the test which should be applied in all such cases is not 
whether an appeal has or has not been filed. It was contended that the true 
test is whether an appeal could have been filed by the plaintiff Saraswati. 
However, it is conceded that if the appellate Court had upheld the decision of 
the trial Court on the issue regarding the heirship of Malkappa only and had 
not determined the issue regarding the status of Chanbasappa regarding the 
suit property, then, the matter would not have been res judicata. The argu- 
ment was that as the plaintiff Saraswati did not prefer an appeal and allowed 
the aforesaid decision to rest intact, she was precluded from reagitating this 
matter. Having regard to the practice prevailing in this State, to which I 
have made a reference, namely, that the trial Courts in this State give their 
decision on all points in spite of the fact that the suit can be decided on a 
preliminary point, I am unable to give effect to the aforesaid argument of the 
learned advocate for the defendant. In my opinion, having regard to the 
aforesaid practice prevailing in this State, each case has got to be answered with 
reference to its own facts, and one of the tests which is to be applied for deter- 
mining this question is to find out whether the Court, which adjudged the issue, 
considered the issue to be material and essential In my opinion, having re- 
gard to the facts of the present case, and having regard to the observations 
made by the Court in suit No. 54 of 1950 which I have quoted in this paragraph, - 
the issue regarding heirship was one which was regarded by the determining 
Court as essential and which went to the root of the plaintiff’s (Saraswati’s) case, 
and the moment an adverse finding was reached on that issue, the suit of Saras- 
wati became premature. Under the aforesaid circumstances, in my opinion, the 
previous litigation must be taken to have been decided on the ground that 
the suit of Saraswati was premature, and, consequently, in my opinion, the issue 
regarding the status of Chanbasappa vis a vis the suit property was not finally 
decided and the same can be reagitated by the plaintiff Saraswati over again. 
Therefore, in my opinion, the conclusion which was arrived at by the learned 
District J. udge was correct. 
[The rest of the judgment is not material to this report. |] 


ORIGINAL CIVIL. 


Before Mr. Justice K. T. Desmi. 
JAGANNATH VINAYAK KALE v. M. I. AHMADI.* 

Industrial Disputes Act (XIV of 1947), Secs. 8, 7, 5, 6, 9—Single member Industrial 
Tribunal—Member constituting such Tribunal vacating ofice—Whether open to 
Government under s. 8(2) to fll in such vacancy. 

Section 8(2) of the Industrial Disputes Act, 1947, would apply to a case where the 
services of a member constituting a single member Tribunal have ceased to be 
available, and, therefore, where such a member vacates his office, the Government 
can, under this section, fill in the vacancy so caused. 


Tum facts appear in the judgment. 


K. T. Sule, with M. HM. Vakil, for the petitioner. 
Mursban Mistree, for respondent No. 2. 
P. P. Khambata, for respondent No. 8. 


K. T. Desar J. The petitioner is an employee of the Mazagaon Dock Limited, 
respondent No. 3 herein. The petitioner is a member of the Dockyard Labour 
Union. Respondent No. 1 to the petition is Shri M I. Ahmadi, who has acted 
as an Industrial Tribunal under the Industrial Disputes Act, 1947.- Respondent 
No. 2 is the State of Bombay. The petitioner has prdyed for the issue of a 
writ of certiorari or a writ in the nature of a writ of certiorari or a direction 
or order and/or other appropriate writ under.art. 226 of the Constitution 


“Decided, February, 6, 1957. O.C. J. Miscellaneous Application No. 356 of 1956. 
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against respondent No. 1 calling for the record of the proceedings of the 
reference in (IT) 126 of 1954 and quashing and setting aside the award dated 
September 20, 1956, made by respondent No. 1 in so far as it related to the 
reference (IT) No. 126 of 1954. He has further prayed for a writ of pro-. 
hibition against respondent No. 1 or a writ in the nature of prohibition or an 
order or direction and/or other appropriate writ under art. 226 of the Consti- 
tution of India restraining respondent No. 1 from acting as an Industrial 
Tribunal in the industrial dispute raised by the said Union. 

The facts giving rise to the petition, briefly stated, are as under: On April 
19, 1948, the Government of Bombay in exercise of the powers conferred by 
4. 7 of the Industrial Disputes Act, 1947, was pleased ‘‘to constitute an Indus- 
trial Tribunal consisting of Mr. Salim M. Merchant, B.A., LL.B. for the ad- 
judication of industrial disputes in relation to which the Central Government 
is not the appropriate Government in accordance with the provisions of the 
said Act.” By an order dated September 15, 1954, the Government of Bombay 
in exercise of the powers conferred by cl. (c) of subs. (1) of s. 10 of the Indus- 
trial Disputes Act, 1947, referred certain disputes that had arisen between 
respondent No. 3 and the workmen employed under it for adjudication to the 
said Tribunal consisting of Shri Salim M. Merchant. Mr. Merchant there- 
after proceeded with the matter and a number of meetings were held before him 

tween November 1954 and July 1955. The said reference is Reference (IT) 

o. 126 of 1954. In the beginning of August 1955, Mr. Merchant was appoint- 
ed a member of the Labour Appellate Tribunal with the result that his services 
ceased to be available for the purpose of adjudication of the disputes that had 
been referred to him as-aforesaid. It is stated in the petition that after the 
services of Mr. Merchant ceased to be available as aforesaid, the hearing of the 
disputes was adjourned sine die. The Dockyard Labour Union, of which the 
petitioner is a member, thereupon wrote a letter dated September 1, 1955, to 
the Honourable the Minister of Labour,. Bombay Government, for having the 
matter transferred to another Industrial Tribunal. On September 28, 1955, 
the Government of Bombay in exercise of the powers conferred by sub-a. (2) 
of s. 8 of the said Act appointed Shri M. L Ahmadi, respondent, No. 1, in place 
of Shri Salim M. Merchant. On September 30, 1955, the Assistant Secretary to 
the Government of Bombay, Development Department, intimated to the General 
Secretary of the Dockyard Labour Union that ‘‘a successor to Shri Salim M. 
Merchant” had been appointed. . Thereafter; on- November 8, 1955, the Secre- 
tary of the Industrial Tribunal gave notice inter alia to the General Secretary 
of the Dockyard Labour Union that the matter would be taken up ‘‘for further 
hearing before Shri M. I. Ahmadi, Industrial Tribunal”? The further hearing 
of the disputes before respondent No. 1 commenced on November 28, 1955, and 
went on without any objection on the part of the Union or of the petitioner. 
The Union appeared before the Tribunal and the representatives of the Union 
were fully heard in the matter. The hearing ended on June 28, 1956. On 
September 20, 1956, respondent No. 1 made his Award—Part I. The Award is 
a lengthy document extending over 120 closely printed pages. The Award 
appears at pages 3895 to pages 4015 of the Bombay Government Gazette dated 
October 18, 1956. Respondent No. 1 has left certain matters for decision at a 
later stage and has given his reasons therefor in para. 22 of the award. These 
matters relate to the classification of workmen under various categories in ‘the 
event of the company and the Union being unable to agree upon the appropriate 
category in which some of the workmen should be placed. On October 25, 1956, 
the petitioner filed the petition herein. A rule was issued by my brother 
Tendolkar J. on November 5, 1956: ` 7 | 

The principal question raised before me relates to the validity of. the 
appointment of respondent No. 1 as'an Industrial Tribunal. It is contended 
that the appointment which is made under s. 8(2) of the Industrial Disputes 
Act, 1947, is invalid, and that’ fespondent No. 1 had no jurisdiction to determine 
any of the disputes ‘purported to have been referred to him. 
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Section 7. of the Industrial Disputes Act, 1947, which relates to the. constitu- 
tion of Industrial Tribunals provides as. under :— 

“7, (1) The appropriate Government may -constitute one or more Industrial Tri- 
bunals for the adjudication of industrial disputes in accordance with the provisions of 
this Act 

(2) A Tribunal shall consist of such number of independent members as the appro- 
priate Government may think fit to appoint, and where the: Tribunal consists of two 
or more members, one of them shall be appointed as the chairman thereof. 

(3) Where a Tribunal consists of ane member only, that member, and where it 
consists of two or more members, the chairman of the Tribunal, shall be a person who— 

(a) is or has been a Judge of a High Court; or 

(b) is or has been a District Judge; or 

(c) is qualified for appointment as a Judge of a High Court. 

Provided (hat no appointment undar this mubsnectiod toa TAbinal ghall be-inada 
of any person not qualified under clause (a) or clause (b) except with the approval af 
the High Court of the State in-which the Tribunal-has, or is intended to have, its usual 
Beat. 

(a) Wilieiee A E E OF two E dae bere eens Gack maaber (other 
than the chairman) shall possess such qualifications as may be prescribed, and where 
an industrial dispute affecting any banking or insurance company is referred to a 
Tribunal, ane of such members may be a person who, in the opinion of the appropriate 
Government, has special knowledge of banking or insurance, as the case mey be. 

(5) A Tribunal, where It consists of two or more members, may act notwithstanding 
the casual and unforeseen absence of the chairman or any other member, and when 
the chairman or other member rejoins his office after such absence, the proceediigs 
may be continued before the Tribunal from the stage at which he so rejoins.” 
Section 8(2) of the said Act provides as under :— 

“g, (2) If for any reason a vacancy occurs in the office of the chairman or any 
other member of a Court or Tribunal, the appropriate Government shall, in the case 
of a chairman, and may, in the case of any other member, appoint another independent 
person, in accordance with the provisions of section 6 or section 7, as the case may be, 
to fill the vacancy, and the proceedings may be contmued before the Court or the 
Tribunal so reconstituted from the stage at which the vacancy is filled.” 

The appointment of respondent No. 1 was challenged in the petition on the 
ground that respondent No. 1 was not qualified under cl. (a) or cL (b) of sub-s. 
(3) ofs. 7 and that the approval of the High Court of the State of Bombay was 
not obtained. The said contention has, however, been given up in view of the 
fact that the approval of the High Court had been secured. The argument 
that was advanced by Mr. K. T. Sule, the learned advocate for the petitioner, 
was that s. 8(2) under which the appointment of respondent No. 1 was made 
was not applicable at all to a case where the services of a member constituting 
a single member Tribunal ceased to be available. He urged that s. 8{2) was 
applicable only in the case of a multi-member Tribunal According to him, 
under s. 8(2) if a vacancy occurred in the office of the Chairman or any other 
member of a multi-member Tribunal, then the appropriate Government could 
appoint another person to fill the vacancy.. According to him, the reference, to 
the Chairman ‘indicated the existence of a multi-member Tribunal. He urged 
that the words ‘any other member’ postulated the existence of the Chairman 
and were not applicable when there was a Tribunal without a Chairman viz., 
a single-member Tribunal. According to him, the only power which the Govern- 
ment had in a case where the Tribunal consisted of a single member and he 
ceased to be available, was to constitute a freah Tribunal under the provisions 
of s. 7 of the said Act, and that the Tribunal so freshly constituted would have 
to hear the matter de novo. It would not be opèn to guch Tribunal to proceed 
from the stage at which the matter had been left by the previous Tribunal. 
He urged that if the Tribunal wag not duly constituted, it had no jurisdiction 
to decidé any dispute, and that any acquiescence or want of objection on the 
part of the petitioner could: not cure the defect and validate the proceedings 
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before the Tribunal. What I have to determine is whether under s. 8(2) the 
words ‘‘a vacancy occurs in the office of the Chairman or any other member...” 
necessarily imply that the Tribunal must be one which had a Chairman, Le. a 
multi-member Tribunal. Section 8 provides for the filling of vacancies and 
follows s. 5 dealing with the constitution of Boards of Conciliation, s. 6 dealing 
with the constitution of Courts of Inquiry and s. 7 dealing with the constitution 
of Industrial Tribunals. Section 8(1) deals with the vacancy in the office of 
the Chairman or any other member of a Board ie. a Board of Conciliation con- 
stituted under s. 5. Section 8(2) deals with vacancies occurring in the office of 
the Chairman or any other member of a Court, Le. a Court of Inquiry constitu- 
ted under s. 6, and in the office of the Chairman or any other member of a 
Tribunal, ie. a Tribunal constituted under s. 7. In my view, all vacancies 
occurring in the Board of Conciliation, the Court of Inquiry and the Industrial 
Tribunal are intended to be filled under the provisions of s. 8 and the new incum- 
bent or incumbents in office are entitled to proceed from the stage at which the 
matter was left by the Board of Conciliation, the Court of Inquiry or the Tribu- 
nal in which the vacancy had occurred. Under the provisions of a, 8(1) if all 
the members of a Board of Conciliation vacated office, it would be open to the 
appropriate Government to fill in the vacancies. Similarly, under s. 8(2) if all 
the members of a Court of Inquiry vacated their offices, it would be open to the 
app roprinte Government to fill in the vacancies. I do not see any reason why 
a. 8(2) should be so interpreted that in case a member of a single-member 
Tribunal vacated his office, Government could not fill in the vacancy 80 caused. 
The words ‘any other member’ appearing in s. 8(2) mean ‘any member other 
than the Chairman’ and are applicable where there is no Chairman by reason 
of the fact that no Chairman is required to be appointed under the provisions 
of s. 7, the Tribunal being a single-member Tribunal. Section 8 was intended 
to provide for continuity of proceedings so that proceedings which had taken 
place before a Board of Conciliation, a Court of Inquiry or a Tribunal may not 
prove infructuous. The construction which I am putting on s. 8(2) found 
favour with the Division Bench of the High Court of Rajasthan consisting of 
the Honourable Chief Justice Wanchoo and Justice Dave in M. 8. U. Mills 
v. Industrial Tribunal Jakpur.’ In that case, the Government of Rajasthan, in 
exercise of the powers conferred upon it by s. 7 of the Industrial Disputes Act, 
1947, had constituted an Industrial Tribunal of one member on June 2, 1958, 
and had appointed Shri Mehta on it for adjudication of certain industrial dis- 
putes referred to the Tribunal The Notification in that case in para. 2 provided 
as under: “‘The appointment is at present sanctioned for the financial year 
1958-54.’’ The Tribunal go appointed took up adjudication of disputes, but 
the adjudication work was not finished till the end of the financial year 1953-54 
Le, upto March 81, 1954. On June 2, 1954, Government issued another Noti- 
fication by which the words ‘‘the appointment is at present sanctioned for the 
financial year 1953-54’’ in the second paragraph of the aforesaid Notification 
were deleted with the result that the Tribunal was intended to function irres- 
pective of the financial year 1953-54 It was contended that the Tribunal 
ceased to have jurisdiction after March 31, 1954, and could not further hear 
the disputea after June 2, 1954. Chief Justice Wanchoo dealing with the 
matter observed as follows (pp. 217-278) : 

..As S. 7, Industrial Disputes Act contemplates constitution of the tribunal under 
sub-s, (1), and appoințment of members under sub-s. (2), and these are, in our opinion, 
two steps, though they may be notified in one notification, we cannot agree with the 
contention of the applicants that the tribunal also was constituted for a limited duration. 
The fact that it was a one-member tribunal would not necessarily make the duration 
of the tribunal the same as the duration of the sole member appointed to the tribunal 

This would be clear from a reference to 8. 8(2), Industrial Disputes Act. That sub- 
section shows that if any vacancy occurs in the office of any member of a tribunal, 
the appropriate Government may agpoint another independent person to fill the vacancy, 


1 [1954] A. L R. Raj, 274. 
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and the proceedings -may be continued before the tribunal so reconstituted from the 
stage at which the vacancy is filled. This sub-section, in our. opinion, applies both to 
one-member tribunals and multi-member tribunals. As a matter of fact, 8. 8 originally 
had three sub-sections and they have now been replaced on amendment by two sub- 
sections, but in- our view these provide for exactly the same things as before. Sub- 
section (2) as it originally stood—Provided that where a tribunal consisted of one 
person only and his services ceased to be available, the appropriate Government shall 
appoint another independent person in his place, and the proceedings shall be continued 
before the person so appointed. This, in our opinion, is also provided by the present sub- 
s. (2), in the case of one-member tribunals with this difference that now it is left to 
the appropriate Government to fill the vacancy or not, as the word used in connection 
with a member ig “may” and not “shall”. So it is clear that a tribunal may continue 
even though its sole member may cease to act for one reason or another, and when the 
vacancy occurs another person may be appointed in his place, and the tribunal will 
then cerry on from the stage at which the case was when the vacancy was filled We 
have, therefore, no hesitation in coming to the conclusion that the notification of 2-6-1954, 
constituting an Industrial Tribunal, did not put any limit on the duration of the tribunal, 
though it did limit the duration of the member Shri Mehta to the period ending 31-3-1954.” 

Mr. Sule has pressed into service the legislative history in connection with 
this section. The present s. 8 has been incorporated by the Amending Act XL 
of 1951 in place of the original s. 8. The old s. 8 ran as follows: 

“(1) If the services of the chairman of a Board or of the chairman or other member 
of a Court or Tribunal cease to be available at any time, the appropriate Government 
shall, in the case of a chairman and may in the case of any other member appoint 
another independent person to fill the vacancy, and the proceedings shall be continued 
before the Board, Court or Tribunal so reconstituted. 

(2) Where a Court or Tribumal consist of one person only and his services cease to 
be available the appropriate Government shall appoint another independent person in 
his place, and the proceedings shall be continued before the person so appointed. 

(3) Where the services of any member or a Board other than the chairman have 
ceased to be available, the appropriate Government shall appoint in the manner specified 
in sub-section (3) of section 5 another person to take his place, and the proceedings shall 
be continued before the Board so reconstituted.” 

Mr. Sule urges that under the old s. 8, there was an express provision dealing 
with the matter when the Tribunal consisted of one person only and that by 
not expresely providing for the same in the new s. 8, the Legislature intended 
to effect a change in the provisions of that section so as not to make the new 
section applicable in the case of a single member Tribunal. There is nothing 
in the Act XL of 1951 or in the Statement of Objects and Reasons in connection 
with it which would help Mr. Sule. Under the provisions of the old s. 8(1) 
it was provided that in case the services of the chairman of a Board or of the 
chairman of a Court or Tribunal ceased to be available, Government was 
under an obligation to appoint a person in his place to fill the vacancy. In 
the case of any other member of a Court or Tribunal, Government had a right, 
but was under no obligation to appoint a person in his place and stead. In 
the case, however, of a single member Court or Tribunal, by sub-s. (2) of 
the old s. 8, Government was under an obligation to appoint another indepen- 
dent person in his place. The new s. 8(#) does not contain any provision 
corresponding to the old s. 8(2) inasmuch as it was not considered desirable 
to make it obligatory on Government to appoint a person in place of a member 
of a Court or Tribunal where such Court or Tribunal consisted only of one 
person. According to Mr. Sule, by reason of the omission of old s. 8(2) such 
a change was sought to be effected that Government could not appoint any 
person to fill in the vacancy where the Court or Tribunal consisted of one mem- 
ber only and the services of such member were not available. There does not 
seem to be any warrant for this conclusion. The only change effected by the 
new s. 8 is that whereas under the provisions of old s. 8 it was obligatory on 
the Government to appoint a person to fill in the place of a member where the 
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Court or Tribunal consisted of a single member, now it is made optional on 
the Government so to do. 

In view of the construction which I have placed.upon s. 8, the petition fails 
on merits. As there are objections raised to the petition and the same have 
been argued before me at some length, I will deal with the same.. 


It is urged by Mr. M. J. C. Mistry, the learned counsel for respondent No. 2, 
and by Mr. P. P. Khambata, the learned counsel for respondent No. 3, that the 
question as regards the jurisdiction of respondent No. 1 was not at any time 
raised by the pétitioner or by the Union of which he is a member or by any 
other person before the Tribunal consisting of Shri M. I. Ahmadi; that the 
petitioner and the Union took the chance of obtaining an award in their favour, 
and that finding that the same is against them, have now sought to question the 
jurisdiction of Shri Ahmadi, and that the petitioner should not now be permitted 
in.a writ petition to raise such an objection. In support of their contention both 
the said respondents have relied upon a decision of a Division Bench of our High 
Court reported in Gandhinagar Motor Transport Society v. State of Bombay.' 
At page 923 of the said judgment it is observed as follows :-— 

“Now, as we shall presently point out, the English Courts have taken the view, and 
in our opinion rightly, that before a question of jurisdiction is raised on a& petition, objec- 
Hon to jurisdiction must be taken before the tribunal whose order is being challenged. 
It is not as tf by the petitioner not challenging the jurisdiction of the tribunal that he 
confers jurisdiction upon that tribunal if that tribunal has no jurisdiction. But what 
the English Courts have said is that the High Court has been asked to exercise a special 
jurisdiction, not an ordinary jurisdiction, and the High Court is entitled to know what 
the tribunal has to say on the question of jurisdiction which the petitioner wants to 
agitate before the Court. There ib another principle underlying this view, -and that is 
that the tribunal which is brought before the Court shall itself be given an opportunity 
to decide that it has no jurisdiction, before the High Court is called upon to gtve its 
decision. It must be borne in mind that in exercising its jurisdiction under arts. 226 and 
227 the High Court is not exercising an ordinary jursdiction. It is- always open ‘to a 
petitioner to assert his rights in a suit properly filed, but when he chooses to assert his 
rights by calling upon the High Court to exercise its special jurisdiction, the High Court 
must itself lay down certain principles for the exercise of that jurisdiction and must not 
make the exercise of that jurisdiction a matter of ordinary occurrence. A suit may well 
be filed within the period of limitation; the Judge trying the suit does not non~suit the 
plaihtff because he came to Court towards the end of the period of limitation; but this 
Court tells the petitioner “you must come to this Court expeditiously”. Equally so a 
defendant may not raise the question of jurisdiction in the Court of first Instance, he 
may not raise the question of jurisdiction in the appellate Court, he may postpone raising 
the question of jurisdiction up to the stage of the Privy Council or the Supreme Court: 
yet if the Court has no jurisdiction the highest Court in the land will allow the point to 
be raised and decide it in favour of the defendant. But the principle is different: when 
the petitioner comes. to this Court for a writ. The Court must tell the petitioner: ‘Tt 
was open to you to raise that point before the tribunal, whose order you are challenging. 
You Have sat on the fence, you have taken a chance of the tribunal deciding in your 
favour, and it is not open to you ‘now to come to us and ask for a writ’” 

-Àt page 924 of the said report a passage from the judgment of Mr. Justice 
Rowlatt reported in Res v. Willams: Philips, Ex-parte? is quoted with 
approval. The said passage is as follows (p. 615) :— 

..It is a very setutary rule that a party aggrieved must either shew that he has 
edea Se facts ef Cha teasing balers Ge iatncon ts aAa Gad Lo il xt. FAES 
of the facts which would enable him to do so.” 

I do not find anything in the petition or in the affidavit in support of the peti- 
tion which would show that the petitioner had no knowledge of the facts which 
would have enabled him to raise the question of the jurisdiction of the Tribunal 
before respondent No. 1. My, attention has also been drawn to a recent deei- 


1 (1958) 58 Bom. L. R. 922. 2. [1014] 1 K. B. 608. 
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sion of the Patna. High Court reported in National Coal Co., Ltd. v. L. P. 
Dave,’ where a Division Bench of the Patna High Court has taken a similar view. 
In answer to these authorities, Mr. Sule has drawn my attention to a judgment 
reported in Farquharson v. Morgan.* In that case Lord Halsbury has observ- 
ed as follows (pp. 656-557) :— 

“In this case, with every disposition to decline to interfere with the proceedings in 

the county Court an the ground that if it is pomsible for a person to render himself 
incapable of applying for a prohibition in such a case as this, the appellant has dane 
30, I feel nevertheless constrained to decide that the writ must issue to prohibit further 
proceedings on the order of the county Court so far as it is applicable to that portion 
of the award which is in respect of matters outside the Agricultural Holdings Act. It 
has been long settled that, where an objection to the jurisdiction of an inferior Court 
appears on the face of the proceedings, it is immaterial by what means and by whom 
the Court is informed of such objection. The Court must protect the prerogative af 
the Crown and the due course of the administration of justice by prohibiting the inferior 
Court from proceeding In matters as to which it is apparent that it has no jurisdiction. 
The objection to the jurisdiction does not In such a case depend on some matter of 
fact as to which the inferior Court may have been decetved or misled, or which it may 
have unconsciously neglected to observe, and the fudge of such Court, therefore, must 
or ought to have known tbat he was acting beyond his jurisdiction. I find no authority 
justifying the withholding of a writ of prohibition in such a case. Under these circums- 
tances reluctant as I am to ald the appellant in this case, I am unable to resist the con- 
clusion that the writ ought to issue.” 
Lopes L.J. has in that very case drawn attention to the decision of Lord Mans- 
field in Buggin v. Bennett where Lord Mansfield held that the Court was not 
bound to grant a prohibition to a party who had acquiesced in the- proceedings 
of the Court below, except where the absence of jurisdiction was apparent on 
the face of the proceedings. At p. 559 of that Report Lopes L.J. has observ- 
ed as follows :— 


“The reason why, notwithstanding such acquiescence, a prohibition is granted where 
the want of jurisdiction is apparent on the face of the proceedings, is explained by 
Lord Denman in Bodenham v. Ricketts' to be for the sake of the public, let ‘the case 
might become, a precedent if allowed to stand without impeachment’, and, I will add 
for myself, because it is a want of jurisdiction of which the Court Is Informed by the , 
proceedings before it, and which the judge should have observed, and of which he him- 
self should have taken notice. 

Now, if it were possible for him to do so, it is abundantly clear that Mr. Farquharson 
has by his conduct precluded himself from claiming the inter-position of the Court m 
his favour. That he has acquiesced in the proceedings is beyond dispute. I cannot 
imagine a stronger case of acquiescence. 

But I am of opinion that the award on the face of it discloses a want of jurisdiction. 
It contains and deals with matters which are not the subject of the Agricultural Hold- 
ings Act, matters outside that Act, and which cannot be enforced under the 24th section 
of that Act. 

In such circumstances, most reluctantly I am compelled to hold that the writ of 
prohibition must issue.” 

Mr. Sule has further pointed out to me that the Tribunal is still to function 
and that if the Tribunal had no jurisdiction to do so, he was entitled to a writ 
of prohibition preventing the Tribunal from further functioning, and that if 
for that purpose I come to the conclusion that the Tribunal had no jurisdiction 
ta act, I could not allow the Award of the Tribunal to remain. unquashed. 
There is considerable force in the argument of Mr. Sule. If I had come to the 
conclusion that the absence of jurisdiction was apparent on the faece of the 
proceedings. I would have treated the matter as an exception to the rule laid 
down by my Lord the Chief Justice and Dixit J. in’ the case of Gandhinagar 
Transport Sootety v. The State of Bombay and inspite of the conduct of the 


1 [1956] Pat. 202. 3 11767) 4 Burr. 2035. 
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petitioner whereby he had precluded himself from claiming the interposition of 
the Court issued the necessary writ. 

It is further urged on behalf of respondents Nos. 2 and 3 that s. 9 of the 
Industrial Disputes Act, 1947, is a bar to the present proceedings. Section 9 
of the said Act provides as under: 

“No order of the appropriate Government appointing any person as a member of a 
Board, Court or Tribunal shall be called in question in any manner.” 
Mr. Sule has urged that this section is no bar to the Court issuing a writ in a 
ease where the Tribunal has not been duly constituted under the Act and is 
acting without jurisdiction. He hag drawn my attention to a decision of the 
Punjab High Court reported in K. R. D. N. Weaving Mills v. The State of 
Punjab! where Chief Justice Bhandari and Justice Dulat have held that s. 
does not in any manner debar the High Court from considering the validity 
of an order appointing any person as a member of a Tribunal in proceedmgs 
for a writ under art. 226 of the Constitution on the ground that the appoint- 
ment of the Tribunal was in violation of the provisions of the Industrial Dis- 
putes Act, 1947. He has also drawn my attention to other cases under similar 
provisions contained in other Acts, It is not necessary for me to deal with 
the various authorities cited by Mr. Sule in view of the fact that the power of 
the Court to issue a writ under art. 226 of the Constitution is not disputed 
where the Tribunal is not duly constituted and is acting without jurisdiction. 
It is not disputed that if a person who is disqualified is appointed as a member 
of a Tribunal, s. 9 would not cure the defect. What is urged is that s. 9 would 
come into play in the case of an irregularity in the appointment of a Tribunal. 
The learned counsel for respondent No. 8 has relied upon a case reported in 
G. C. Besbarua v. State of Assam? where Chief Justice Sarjoo Prosad and 
Justice H. Deka have relied upon s. 9 for the purpose of curing the defect in 
the appointment of a member of a Tribunal when the appointment was made 
under s. 8(2). Chief Justice Sarjoo Prosad has observed as follows (p. 166) :— 

“If Government have the power to constitute the Tribunal, as Government certainly 
have, and ff that power has been in effect exercised, the reference to any trrelevant 
section in the notification or the omission to refer to any relevant section is hardly 
material In fact, the notification need not have referred to any section at all. It Is 
laid down in section 9(1) of the said Act that an order of the appropriate Government 
appointing any person as a member of the Board or Tribunal shall not be called in 
question in any manner. Though the language of the section is somewhat broadly 
warded and cannot override the powers of this Court to question the appaintment of 
persans not possessing the requisite statutory qualification, the section is at any rate a 
conclusive answer to the contention that the form of the notification affects the validity 
of the order appointing Mr. Gohain to constitute the Tribunal.” 
Relying upon that judgment it is urged that even if an appointment is requir- 
ed to be made under s. 7 and is made under s. 8(2), it is a defect in procedure 
cured by s. 9. I find considerable difficulty in accepting this argument. The 
difference between an appointment under s. 7 and an appointment under s. 8 
is that in the case of an appointment under s. 7 the Tribunal would have to 
proceed de novo as a new Tribunal whilst in respect of an appointment made 
under s. 8 the reconstituted Tribunal would have a right to proceed with the 
matter from the stage where it had been left by the previous holder or holders 
of the office. It is not necessary in these proceedings to decide the question. 
I am inclined to take-the view that the defect would not be cured by a. 9. 


There is one more point which was urged before me which remains to be 
considered. It is that the award is in any event bad to the extent that it gives 
reliefs which were not asked for and has reduced the basic wage scales. My 
attention has been called tp paras. 68, 70 and 77 of the award in this connection. 


“Mr. Sule urged that it appears from para. 68 that a semi-skilled workman was 


under the then existing scales entitled to receive Rs. 1-10-56 under sub-item (#1) 
1 (195%) 5 Indian Factories Journal 402. 2 [1054] A. L R. Assam 161, 


1957.] JAGANNATH V. M. I. AHMADI (0.0.5.}-—-K. T. Desai J. 397 


as shown at page 3969 of the Gazette, whereas a semi-skilled workman under 
Grade I was entitled to receive Re. 1-9-6 as appears at page 3976 of the Gazette 
which constituted a reduction. He has similarly drawn my attention to what 
appears at page 3972 of the Gazette in connection with the scales for workmen 
in the skilled category. Sub-item (it) on that page shows the minimum to be 
Rs. 2-1-7 whilst at page 3976 in the Gazette for skilled workmen in Grade I 
the minimum is Rs. 20-0. He has further invited my attention to page 8972 
where it appears that the 6th item shows the minimum for workmen in the 
skilled category to be Rs. 3-7-2 whilst the minimum provision for the highly 
skilled workmen at page 3976 is Rs. 3-6-0. There is no substance in this con- 
tention. What appear at pages 3969 and 3972 of the Gazette are the scales of 
pay according to each category of workmen as shown by the company while 
the scales shown at page 3976 relate to the new categories of workmen to be 
constituted under the provisions of the award. Mr. Sule has failed to satisfy 
me that any reduction has in fact been made. At page 3982 of the said Gazette, 
however, it has been expressly stated as under :— 

“If the present wage (including additional pay) of a workman is higher than the 
wage that he would be entitled to under the prescribed scale and the directions given 
above, he shall continue to draw that higher wage.” 

When this was pointed out by Mr. Mistry, Mr. Sule urged that the award would 
affect future workmen. Mr. Sule has not seriously pressed this contention. 
The petitioner is in any event not entitled to urge such a contention in a writ 
petition. 
In the result, the petition fails and is dismissed with costs. The rule is 
discharged. 
Rule discharged. 
Solicitors for the petitioner: Wakil Dadabhoy & Bharucha. 
Solicitors for the respondents: Jatile & Co., Crawford Bayley & Co. 


Before Mr. Justice K. T. Desai. 


THE KOHINOOR MILLS CO. LTD. v. VIJAY BHARAT THREAD MILLS 
(INDIA).* 

Indian Patents and Designs Act (IT of 1911), Secs. 51-A, 2(7), 23F, 26(1), 28(1), 34, 
43, 2(2)(5)-—Petition for cancellation of registration of design under s. 51-A whether 
to be presented to any particular High Court—Meaning of expression “the High 
Court” in s. 51-A—Juriediction conferred upon High Court by special enactment— 
Wien thee juris ton to De evercieed Dy Healy Court how-to be dersimned Letters 
Patent, CL. 12—Ctwil Procedure Code (Act V of 1908). 


A petition under s. 51-A of the Indian Patents and Designs Act, 1911, for the can- 
cellation of the registration of a design can be presented to any High Court provided 
it is one of the High Courts specified in s. 2(7) of the Act 

When one has to consider the question of jurisdiction, which has been conferred 
by a special enactment upon a High Court, one has to look to the provisions of that 
Act for the purpose of determining when the Court is to exercise that jurisdiction 
One cannot turn to the provisions of the Letters Patent or the Civil Procedure Code 
for the purpose of determining when that jurisdiction has to be exercised. 

National Telephone Company, Limited v. Postmaster General,’ referred to. 


Tas facts appear in the judgment. 
K. 8. Shavaksha, for the petitioner. ° 
8. B. Shah, for the respondents. 


*Dended, J 8, 1957. O.0.F. Miscella- 1 $1018] A. O. 546. 
neous Petition No. 274 of 1956. 
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K. T. Desar J. : The petitioner carries on business of manufacturing and 
galling, amongst oother things, yarn and thread. Tht petitioner is the proprietor 
of a registered trade rere known as the ‘‘Sadhu’’ mark. The petitioner has - 
been using wrappers and labels bearing a representation of that: trade mark. 
The said trade mark has been registered in respect of yarn and thread, and 
has béen used inter aha in respect of two cord machine thread No. 40. The 
certificate of registration has been tendered and is marked as exh. B. The 
respondents, in the year 1955, started manufacturing and gelling their two 
cord thread bearing No. o. 40 under a mark known as the ‘*Sanyasi’’ mark and 
are using labels bearing a representation of that mark. On May 5, 1955, the 
respondents got that mark registered as a design under the Indian Patents and 
Designs Act, 1911, in claw 5. The certificate of registration of that design is 
exhibited in the case as exh. G. On May 10, 1955, the respondents applied for 
the registration of their ‘‘Sanyasi’’-mark as a trade mark affixing a representa- 
tion of that mark. That application is exh. D. In that application it has been 
stated that the respondents have been using that mark since January 1955. | 

The petitioner contends that the design used by the respondents is a colour- . 
able; imitation of its trade mark. The petitioner has filed this. petition: under 
the provisions of s. 51A of the Patents and Designs Act, 1911, for an order . 
that the registration of the respondents’ ‘‘Sanyasi’’ design bearing No. D 82466 |: 
as a design under the Patents and Designs Act be cancelled on the ground that 
it Is not a design or a new or original design and also on the ground, which 


was subsequently taken, that it is a design which was previously published i in ' 


India before its registration. 

Various points have been raised in the petition which have been controvert- 
ed by the respondents in reply. The two points on which the matter was can- 
` vassed before me were (1) that the Court had no jurisdiction to entertain the 
petition and (2) that the design in question was not a design within the mean- 

of the Patents and Designs Act, 1911, or in any event, was not a new or 
original design. 

In the ae that was led before me it came out that the respondents’ design 
had been published in India prior to the application for registration of that 
design under the Patents and Designs Act, 1911, with the result that there is 
no dispute now between the parties that the design was published in India 
prior to the application for ita registration. I have allowed the petition to be 
amended go as to enable the petitioner to claim the cancellation of the respon- 
dents’ design on the ground of the previous publication in India of that design 
before its registration. The case clearly falls within the ambit of s. 51A(1) 
(a)(#) of the Patents and Designs Act, and the petitioner wonld be entitled 
to the cancellation of the registration of the respondents’ design on the ground ., 
that it had been, published in India prior to the date of its registration if it is 
established that the Court had jurisdiction to entertain this petition. 

As the question whether the design is a design within ‘the meaning of the 
Patents and Designs Act has been argued before me at some length, I will 
briefly deal with the same. 

Turning to the provisions of the Patents and Designs Act, the first section 
that may be noticed is s. 48 of the Act. Section 43 lays down that the Control- 
lar may, on the application of any person claiming to be the proprietor of any 
new.or original design not previously published in India, register the design 
under Part I of the, Act. Section 2(5) of the Act defines the word ‘design’. 
The definition is as under: . 

“ Design’ means only the features of shape, configuration, pattern or ornament 
applied to any article by any industrial process or means, whether manual, mechanical 
or chemical, separate or combined, which in the finished article appeal to and are judged 
solely by the eye; but does nòt include any mode or principle of construction or anything 
which is In substance a mere mechanical device, and does not include any trade mark 
o eer arr oe erence, E PS meine te ase T 
Penal Gode; 
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There are two things apparent from the definition of the expression ‘‘design’’ 
as given in the Act, viz., (1) that it must be applied to any article by any indus- 
trial process or means and (2) that it would not include any trade mark as 
defined in 8. 478 of the Indian Penal Code. The term ‘article’ is defined by 
g. 2(2) to mean as respecta designs any article of manufacture and any sub- 
stance, artificial or natural, or partly artificial and partly natural. Rule 34 
of the Rules framed under the Patents and Designs Act refers to the classi- 
fication of goods for the purposes of the registration of designs. That Rule 
runs as under :— 

“34(1) For the purposes of the registration of designs and of these rules, goods shall 
be classified in the manner specified in the Fourth Schedule hereto. 

(2) If any doubt arises as to the class to which any particular description of goods 
belongs, it shall be determined by the Controller.” 
When one turns to the Fourth Schedule, one finds various articles referred to 
under various classes. In this case, the design is registered under class 5. 
Class 5 provides ag under :— 

“Class 5: Articles composed wholly of paper, card-board, mill-board or straw- 
‘ board (except articles included in Class 2, and paper hangings), or in which such mate- 
rials predominate.” 
It will thus be seen that a design which is liable to be registered must be a 
design which is intended to be applied to any article composed wholly of paper 
or in which paper predominates. The design in question is shown on paper 
and is intended to be affixed to other goods. It cannot be said that this is a 
design which is intended to be applied to an article composed wholly of paper 
or in which paper predominates. The paper on which the design is printed 
cannot be said to be the article to which the design is intended to be applied. 

What constitutes an article for the purpose of the application of a design 
has been considered by A. D. Russell-Clarke in his book on Copyright and 
Industrial Designs. At pages 144-145 it has been stated as under :-— 

“... Even under the old Act, however, not every drawing or painting placed upon 
a piece of paper or canvas was a design. The reason for this was that paper and canvas 
as such were not “articles of manufacture” or “substances” within the meaning of the 
definition. The same must be even more true under the 1949 Act, where it is only 
the application of the design to an “article of manufacture” which has to be considered. 
An article of manufacture, or a substance under the old Act to be within the definition 
had to have some purpose other than that of merely carrying the ornament. Where 
the article has no purpose beyond merely carrying the ornament, as, for instance, in 
the case of a drawing, painting, or photograph upon an ordinary piece of paper, the 
article is so subordinate to the ornament that H may be said practically to disappear. 
Thus in the case of a drawing of, say, a landscape or hunting scene on a plece of paper, 
although there is a pattern, that pattern is not applied, nor ig it shown as applied ‘to 
any article of the manufacture within the meaning of the Act, and there is no “design” 
which can be registered.” 
The learned author was dealing with the provisions of the laws in England 
on the subject. I would give a similar meaning to similar words used in the 
Patents and Designs Act, which is copied from the English statute. In my 
view, that which is registered as a design is not in reality a design within the 
aT N the definition as given in s. 2(5) of the Indian Patents and Designs 

ct, : 

The respondents are using what they call their design as a trade mark. In 
fact, they applied under the Trade Marks Act for the régistration of what 
they call their design as a trade mark. Their design itself indicates that trade 
mark rights are claimed in respect of the design. When one turns to exh. G, 
one finds that the words ‘Trade Mark’ appear in bold letters on the so called 
design, and the word ‘Sanyasi’ in similar letters appears at the foot thereof. 
On one side the name of the manufacturer is given as Vijay Bharat Thread 
Mills (India) and on another side we have the words ‘superior quality machine 
thread’. It seems to be the clear intention to use, what is called a design, as 
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a trade mark within the meaning of s. 478 of the Indian Penal Code, 1860, in 
connection with the machine thread manufactured by Vijay Bharat Thread 
Mills. In my view, what is termed as a ‘design’ by the respondents is not 
really a design within the meaning of the Patents and Designs Act, 1911. In 
view of what I have held, it is not necessary to consider whether what the res- 
pondents call a design is either a new or original one, and I should not be 
deemed to have decided whether the same is either new or original. In view 
of what I have stated above, the petitioner is entitled to the reliefs claimed, 
provided the Court has jurisdiction to entertain the petition. 

It is this question of jurisdiction which has been the principal matter of 
controversy between the parties. The petition is made under s. 5LA of the 
Indian Patents and Designs Act, 1911. Section 51A provides that any person 
interested may present a petition for the cancellation of the registration of a 
design at any time after the registration of the design, to ‘‘the High Court’’, 
on any of the following grounds, namely, 

(+) that the design has been previously registered in India, or 
(s) that it has been published in India prior to the date of registration; or 
(a+) that the design is not a new or original design. 
Though the definite article ‘‘the’’ has been used before the words. ‘‘High | 
Court’’, one does not find any reference to the particular High Court to which 
an application has to be made in that section or in what precedes it. The 
expression ‘‘High Court’’ has been defined by s. 2(7) of the Act. The defini- 
tion is as under :— , 

“9(7) High Court means ES 

(a) in relation to a Part A State or a Part B State, the High Court for that State; 

(b) in relation to Ajmer and Vindhya Pradesh, the High Court at Allahabed: | > 

(c) in relation to Bhopal, the High Court at Nagpur; a 

(d) io relation to Bilaspur, Delhi and Himachal Pradesh, the High Court of Punjab; 

(e) m relation to Coorg, the High Court of Mysore; 

(f) in relation to Kutch, the High Court at Bombay; 

(g) in relation to Manipur and Tripura, the High Court of Assam; s 

: (h) in relation to the Andaman and Nicobar Ialands, the High Court at Calcutta.” 
It may here be noted that so far as the registration of Patents and Designs is 
concerned, there is only one Registry at Calcutta. That office is situate at 214, - 
Lower Circular Road, Calcutta. There are no branches of that office any- 
where in India. 

Mr. Shah, who appears for the respondents, contends that, the expression 
‘the High Court” which appears in s. 51A of the Act means the High Court 
which would otherwise have jurisdiction over the person against whom a peti- 
tion is filed under the Act, or over the subject matter of such petition. 
Mr. Shavaksha, on the other hand, contends that the application would lie to 
any High Court and that the definite article ‘‘the’’ before the words ‘‘High 
Court’’ has not been used in the section with any design go as to confine the 
application to any particular High Court having regard either to the person 
against whom the petition is to be filed or the subject-matter of the petition. 
Mr. Shavaksha contends that the jurisdiction conferred by s. 51A of the Act 
is a special Jurisdiction, and that for the exercise of that jurisdiction one cannot 
turn to the Letters Patent or the Civil Procedure Code for ascertaining the 
Jurisdiction of the High Court in the matter. He points out that where the 
Legislature intended that an application had to be made to a particular High 
Court, the Legislature has expressly so provided. He drew my attention to 
s. 28F' of the Act where it has been expressly provided that an appeal shall lie 
to the High Court at Calcutta from any order of the Controller made under 
s. 28 or s. 23A or under cl. (a) or al. (b) of sub-s. (1) of 8. 23B or under s. 230C 
of the Act. He says thht the expression ‘‘the High Court” in s. 51A should 
be considered in the light of the use of the same words and the words ‘‘a High 
Court” appearing in various sections of the Act, and that it would clearly 
appear that the Legislature did not in any way intend to specify any parti- 


1957.) KOHINOOR MILLS V. VIJAY BHARAT MILLE oa )—-K. T. Desai J. 401 


cular High Court before which an application had to be filed under the provi- 
- sions of B. 51A, but that it was left to the petitioner to chooge any High Court 
specified in s 2(7) of the Act. There is considerable force in what 
Mr. Shavaksha says. . 

He drew my attention first to the provisions relating to patents and secondly 
to the history of the legislation in relation to designs. Section 26(1) of the 
Indian Patents and Designs Act, 1911, refers to the question of the revocation 
of a patent. That section provides as uhder: 

“Revocation of a patent tn whole or in part may be obtained on petition to or on 
A oa a ee ee eee eee 
following grounds, namely.. 

There the words used are he High Court” and not ‘‘the High Court”. Sec- 
tion 28(1) of the Act provides that ‘‘a High Court” may, if it thinks fit, direct 
an issue for the trial, before itself or any other High Court, or any District 
Court, of any question arising upon a petition to itself under s. 26, and the 
issue shall be tried accordingly. Section 34 of the Act provides that ‘‘a High 
Court’’ to which a petition hag been presented under a 26 may stay proceed- 
ings on or dismiss the petition if in ita opinion the petition would be 

of more justly or conveniently by another High Court. When one turns to 
the provisions of the Patents and Designs Act, 1911, as originally enacted, 
one ‘finds that s. 64 of the Act contains the words ‘‘a High Court’’ and not 
‘‘the High Court’’. Section 64(2) ran as follows :— 

. 64(1) A High Court may, on the application in the prescribed manner of any person 
aggrieved by the non-insertion in or omission from the register of patents or designs of 
any ‘entry, or by any entry made in either such register without sufficient cause, or by 
any entry, wrongly remaining on either such register, or by an error or defect in any 
entry in etther such register, make such order for making, expunging or varying such 
entry as it may think fit...” 

Section 64(5) provided as under :— 

~ “BA(5) A High Court to which an application has been made under this sectim may 
stay proceedings on or dismiss the application if in its opinion the ‘application would be 
disposed of more justly or conveniently by another High Court.” 

Section 64.was aménded by Act VII of 1930. By s. 24 of the amending Act 
s. SLA was added where the expression ‘‘the High Court’’ appears. By s. 27 
of the amending Act the original s. 64 was amended and in sub-s. (1), for the 
words “A High Court” the words ‘‘The Controller” were substituted, and 
the present sub-s. (3) was substituted for the old subs. (3) of the Act. It 
does not appear that the Legislature intended to make any change by the use 
of the expression ‘‘the High Court” instead of ‘‘a High Court” in s, 51A. 
The Legislature could not have intended to provide differently by the use of the 
words ‘‘a High Court’’ in connection with the revocation of patents and the 
expression ‘‘the High Court’’ in connection with the cancellation of registra- 
tion of designs. In my view, no distinction could be made merely on account 
of the use of the expression ‘‘a High Court’’ and the expression ‘‘the High 
Court” when used in connection with patents and designs, and the Legislature 
could not be said to have laid down different provisions in connection with the 
revocation of patents and in connection with the cancellation of the registra- 
tion of designs in reference to Courts. 

What I have to consider is whether the Legislature intended to restrict the 
jurisdiction of the High Courts in respect of an application ‘for the revocation 
of a patent or the cancellation of the registration of a design having regard to 
the subject-matter of the application or having regard to the place of residence 
of the respondents to the application or the place where he carried on business. 
The provisions relating to patents indicate that the Legislature contemplated. 
‘the sending down for the trial of any issue in such an application to another 
High Court. It also contemplated the stay of, proceedings when the applica- 
tion could be more justly or conveniently deter Rined by another High Court 
in India. These provisions indicate that the Legislature did not intend to con- 


L. B,—26. 
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fine the, jurisdiction of the Bion Court under s. 26 in respect of an application 


for' revocation of a patent, to cases where the subject-matter had arisen 

its jurisdiction and to cases where the respondent resided or carried on busi- 
næs within its jurisdiction. In my view, what the Legislature intended was 
an application to any High Court provided it was'a High Court set out 
in s. 2(7) of the Act, and it was left to the Court either to try the matter or 
to stay the matter if the Court thought that the application could be more 
justly or conveniently disposed of by another Court In my view, the 


same construction should be placed on the expression ‘‘the High Court’? when 


used in connection with designs, and an application for the revocation of a 
design can be made to any High Court provided it was one of the High Courts 
specified in s. 2(7) of the Act. When one has to considér the question of juris- 
diction, which has been conferred by a special enactment upon a High Court, 
one has to look to the provisions of that Act for the purpose of determining 


when the Court is to exercise that jurisdiction. One cannot turn to the provi- 


sions of the Letters Patent or the Civil Procedure Code for the purpose of 
. determining when that jurisdiction has to be exercised. If the L ture 
intended to circumscribe the ambit of the special jurisdiction of the urt, it 
was for the Legislature to have expressly stated so. 

It has been urged that cl. 12 of the Letters Patent applies for the purpose of 
determining the jurisdiction of the Court under a 51A of the Indian Patents 


and Designs Act. There would be considerable difficulty in applying the pro-- 


visions of el. 12 of the Letters Patent to a proceeding under s. 51A of the 
Indian Patents and Designs Act, 1911. The jurisdiction which the Court exer- 
cises under s. 651A is the jurisdiction to set aside the act of the Controller. An 


"~ 


application made under s. 51A cannot aptly be termed a suit within the mean- : 


mg of cl. 12 of the Letters Patent. An application under s. 51A has to be 


made by any person interested; it has to be made against a person who has got ~ 


a design registered; the person who has got the design registered may be a. 


foreigner or may be a person who neither resides nor carries on business within 
the local limits of the jurisdiction of any High Court. So far as the subject- 
matter is concerned, @ design can only be registered provided there was no 
previous publication of that design. Immediately on registration a person who 
is interested acquires a right to have the same set aside provided the conditions 
laid down in s. 51A of the Act are satisfied. In those circumstances, difficulty 
may arjse as regards the location of the subject-matter of the application. 
Clause 12 of the Letters Patent refers to the original jurisdiction of the High 
Court. There is no reason to confine the jurisdiction of the High Court under 
s. 51A of the Act to the jurisdiction it exercises on the Original Side. In my 
view, one cannot turn to the provisions of the Lettere Patent for the purpose 


of considering the limits of the jurisdiction of the High Court when the same -. 


is conferred under a special enactment. 

Mr. Shah has strongly relied upon a case reported in National Telephone 
Company, Lwunited v. Postmaster General.1 He drew my attention to a 
passage from the speech of Lord Chancellor Viscount Haldane. At page 552 
it has been observed as under :— 

“|..When ea question ly stated to be referred to an established Court without more, 
tt, in my opinion, imports that the ordinary incidents of the procedure of that Court are 
to attach, and also that any general right of appeal from tts decisions likewise attaches.” 


This passage clearly indicates that the ordinary incidents of the procedure of 


that Court are to apply. Now, the question of jurisdiction of a High Court 
is not a question relating to procedure and you cannot say that merely because 
the ordmary incidents of procedure of that Court are to apply, the jurisdiction 
of that Court is circumscribed. He also drew my attention to the speech of 
Lord Parker in the safne report, appearing at page 562. The learned Lord 
observed as under :— 


"Where by satatp matters are efered to the defemination of a Court of record 
| [1918]"A, O, 548, 
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with no further provision, the necessary implication is, I think, that the Court will 
determine the matters, as a Court. Its jurisdiction is enlarged, but all the incidents of 
such jurisdiction, including the right of appeal from its decision, remain the same.” 
This passage also does not help Mr. Shah in the construction he seeks to put upon 
the provisions of s. 5LA of the Indian Patents and Designs Act. Lord Parker 
observes that the jurisdiction of the Court is enlarged, but to what extent it 
is enlarged cannot be found in the rules which lay down the procedure of the 
Court, It can only be found in the enactment which enlarges that jurisdiction. 
[n my view, there is nothing in any of the provisions of the Letters Patent or 
the Civil Procedure Code to limit the jurisdiction of the Court under s. 51A 
of the Act. In my view, it is open to the petitioner to file a petition in any 
High Court provided it is one of the Courts specified in s. 2(7) of the Act. 
The Bombay High Court is one of such Courts, and in my view the petition is 
maintainable in the Bombay High Court. 

Mr. Shavaksha at one stage attempted to rely upon the fact that the goods 
of the respondents were being sold in Bombay and that the Court had, fae. 
fore, Jurisdiction to entertain the petition. An amendment sen applied for in 
the month of February 1957 and was granted to raise that a Ai the hear- 
ing a witness was called by Mr. Shavaksha who deposed to ; “fact that he had 
effected the sales of the goods of the respondents bearing the design in ques- 
tion in the month of January 1957, which was long after the date of the peti- 
tion. That fact cannot in any way help Mr. Shavaksha. I have already stated 
that the Court has jurisdiction in the matter and the petitioner is entitled to 
the relief by way of cancellation of the registration of the respondents’ design. 

I accordingly order that the registration of the respondents’ design 
No. D 82466 as a design under the Indian Patents and Designs Act, 1911, be 
eancelled. The petitioner is entitled to the costs of the petition and I order 
that the respondents do pay to the petitioner the costs of the petition. I do 
further direct that the Prothonotary do send a certified copy of the decree to 
the Controller of Patents and Designs at Calcutta at the costs of the peti- 
tioner. By consent of the parties I direct that the papers from the Controller’s 
office be returned on true copies being put in. 

Petition alowed. 


Solicitors for the petitioner: Payne & Co. 
Solicitors for the respondents: Mamlal Kher Ambalal & Co. 


CRIMINAL REFERENCE. 


Before Mr. Justice Dixit and Mr. Justice Badkus. 


STATE v. FUNDAN LAKHANAMATL.*® 
Bombay Police Act (XXII of 1951), Sec. 124—Constitution of India, Arts. 20(8), 14—Criminal 
Procedure Code (Act V of 1898), Secs. 342A, 342, 411—Validity of s. 124 of Bombay 
Police Act—Whether s. 124 offends art. 20(8) and art. 14. 
Section 124 of the Bombay Police Act, 195L is not void and does not offend 
art. 20(3) of the Constitution of India. 
M. P. Sharma v. Satish Chandra, District Magistrate, Delhi, referred to. 


The facta appear in the judgment. 
Criminal Reference No. 170 of 1957. 


Y. V. Chandrachud, Assistant Government Pleader, for the State 

H. N. Ramchandram, for the accused. ; 

“Decided, November 13, 1957. Criminal Camps (Ulhasnagar), in Criminal Case No. 1861 
Reference No. 170 of 1957 (with Criminal of 1955. 
Application No. 406 of 1957), made pion 1 [194] 8.0. R. 1077. 
Gonsalves, Judicial Magistrate, F. C., 
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Criminal Application No. 496 of 1957. 
H. N. Ramohandrans, for the the applicant. 
Y. V. Chandrachud, Assistant Government Pleader, for the State. 


Drxrr J. These two matters raise a common question about the validity of 
s. 124 of the Bombay Police Act, 1951, and the question arises in this way. 

On June 10, 1955, at about 6-30 PM. four accused persons were believed 
to be in possession of ‘‘takas’’ of 251% yards of cloth worth in all Re. 508 on a 
public thoronghfare near barrack No. 828, Section No. 17, Kalyan Camp No. 3, 
Ulhasnagar. The police became suspicious, and when they saw the accused 
persons, they approached them. On being approached, the accused failed to 
account for their possession. It was alleged that under those circumstances, 
they -had contravened s. 124 of the Bombay Police Act, 1951. The facts were 
explained to the accused and they were asked as to what they had to say about 
the facta alleged against them. In reply, they stated that they did not admit 
the facts as alleged against them. At this stage, their advocate intervened 
and he contended that the prosecution under s. 124 was ultra vires the Indian 
Constitution. The learned Magistrate, before whom the accused persons were 
put up for trial, was of the opinion that the case, he was dealing with, raised 
a question about the validity of s. 124, which, according to him, militated 
against art. 20(3) of the Indian Constitution. He said that the determination 
of the question was necessary for the disposal of the case. He was of the opi- 
nion that s. 124 of the Bombay Police Act was void, invalid and inoperative, 
and, as according to him, the question had not been previously raised before 
this Court, he was inclined to make a reference to this Court through the 
Sessions Judge, Thana. The learned Sessions Judge, accordingly, has there- 
fore submitted the record and proceedings in the case in order that this Court 
may decide the question. 

In Application No. 496 of 1957, the facts are these. Two persons 
including one Saduram, who ia the applicant in this application, were charge- 
sheeted, the allegation against them being that they, at Bombay on June 18, 
1956, were found in possession of two gunny bags containing scrap, lead, copper- 
wire, white wire and scrap brass collectively valued at Rs. 800, which was 
reasonably believed to be stolen property and for which they could not account 
satisfactorily and so they had committed an offence punishable under g. 124. 
Saduram has, therefore, applied under art. 226 of the Constitution challenging 
the legality of his prosecution for an offence under s. 124. 

The question is whether s. 124 of the Bombay Police Act, 1951, is invalid, 
having regard to art. 14 and art. 20(3) of the Constitution of India. Section 124 
is as follows: 

“Whoever has in his pomesion or conveys in any manner, or offers for sale or ` 
pawn, anything which there is reason to believe is stolen property or property fraudu- 
lently obtained, shall, if he fails to account for such possession or to act to the satisfac- 
tion of the Magistrate, on conviction, be punished- with imprisonment for a term, which 
a a a E 
with both.” 

Article 14 provides : 

“The State ahall not deny to any person equality before the law or equal protection 
of laws within the territary of India.” 
Then, art. 20(3) provides: 

“No person accused of any offence shall be compelled to be a witness against himself.” 
It may also be relevant to refer to art. 13(1) which says: 


“All laws in force in the territory of India immediately before the commencement 
of this Constitution, in so far as they are inconsistent with the provisions of this Part, 
shall, to the extent of such inconsistency, be void.” 

Mr. Ramchandrani, who appéara for the accused, contends that s. 124 is void 
both in view of art. 14 and im view of art, 20 (3) of the Constitution, and it 
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would be necessary to separately examine the validity of his contention. Before 
I deal with art. 14 and art. 20(3), it would be necessary, first, to understand 
the provisions of s. 124. Section 124 makes possession of property of which 
no satisfactory account is given an offence punishable under that section. Under 
8. 124, what is to be proved is, firstly, that the accused person is in possession 
of property, and secondly, that there is reason to believe that he is in possession 
of stolen property. Therefore, it is necessary for the prosecution to prove first 
that the accused was in possession of property, and that there was reason to 
believe that the property, which was found in his possession, was stolen property. 
But Mr. Ramchandrani contends that s. 124 contains a third ingredient, and 
that ingredient is that accused must fail to account for such possession. In 
other words, his contention is that there are three ingredients constituting an 
offence under s. 124. It is evident that the words ‘‘if he fails to account for 
such possession or to act to the satisfaction of the Magistrate’’ are in a paren- 
thetical clause covering the whole of what precedes that clause. Upon the pro- 
gecution proving that the accused person was in possession of property and 
also proving that there was reason to believe that the property was stolen pro- 
perty, it is then for the accused to account for his possession, which means that 
it is for the accused to explain his possession. Now, if the accused is to explain 
his possession, it is difficult to accept the contention that that is something, which 
the prosecution is required to prove. On the footing that the two ingredients 
are first proved, accounting for possession is something within the exclusive 
knowledge of the accused. It is obvious that that is a fact which the prosecution 
cannot prove and is not required to prove. Now, when an accused person is 
called upon to explain his possession, he is asked to explain as to how he accounts 
for the possession of property, which is in his possession, and which is believed 
to be stolen property; and it is difficult to accept the contention that in such 
a case, when the accused person is called upon to explain his possession, that is 
a fact which the prosecution is required to prove affirmatively as though it is a 
fact necessary for the successful prosecution of the accused. What the paren- 
thetical clause really means is that upon the prosecution proving the two facta 
first, the accused is called upon to merely explain his possession, As I have 
pointed out, that fact the prosecution is not required to prove and cannot 
prove, because that is a fact within the exclusive knowledge of the accused, and 
he is called upon to explain his possession. I am not, therefore, prepared to 
agree with the contention of Mr. Ramchandrani that accounting for possession 
is a necessary ingredient for the commission of an offence under s. 124. But 
Mr. Ramchandrani argues that this interpretation would seem to be opposed to 
art. 20(3) of the Constitution. The general principle of criminal jurisprudence 
is that an accused person is presumed to be innocent until the prosecution proves 
that he is guilty; and art. 20(3), in effect, affirms and emphasizes that principle. 
An accused person cannot be compelled to give evidence. He may, if he is’ 
inclined to, give evidence on his behalf. In this connection, reference may be 
made to 8. PON of the Criminal Procedure Code, 1898, as amended, whieh 
provides : 

“Any person accused of an offenca before a Criminal Court shall be a competent 
witness for the defence and may give evidence on oath in disproof of the charges made 
against htm or any person charged together with him at the same trial: 

Provided that— 

(a) he shall not be called as a witness except on his own reqyest in writing; or 

(b) his failure to give evidence shall not be the subject of any comment by any of 
the partles or the Court or give rise to any presumption against himself or any person 
charged together with him at the same trial” 


So that under s. 342A of the Criminal Procedure Code, it is provided that an 
accused person shall be a competent witness for the defence and he may give 
evidence on oath, subject to the limitation that he shall not be called as a wit- 
ness except at his own request in writing, whichesuggests that an accused person 
cannot be compelled to be a witness against himself. There is also another 
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salutary provision, which is that if an accused person fails to give evidence, it 
shall not be made the subject of any adverse inference against the accused 
person. Article 20(3) says something different. What it says is that a person 
accused of an offence will not be compelled to be a witness against himself 
Now, so far as a. 124 of the Bombay Police Act, 1961, is concerned, all that it 
provides is that an accused is asked to account for his possession, which means 
he is asked to explain his possession. Surely, this is not making him a witness 
against himself. What s. 124 does is to tell art accused that he should explain 
the circumstance which appears against him, which is that he is found in pos- 
gession of property, upon the prosecution proving that he was in possession, and 
there was reason to believe that he was in possession of stolen property. 

The scope and effect of art. 20(3) of the Constitution was considéred 
in M. P. Sharma v. Satish Chandra, District Magistrate, Delkt.' In that case, 
their Lordships of the Supreme Court were considering the provision contained 
in s. 96(1) of the Code of Criminal Procedure in relation to art. 19(1) (f) and 
art. 20(3) of the Constitution. At p. 1083 of the Report, Mr. Justice Jagan- 
nadhadas observed : 

“Article 20(3) embodies the principle of protection against compulsion of self- 

incrimination which is one of the fundamental canons of the British system of criminal 
jurisprudence and which has been adopted by the American system and incorporated as 
an article of its Constitution.” 
So what is prohibited under art. 20(8) is the compulsion of an accused 
person to incriminate himself. Far from an accused person incriminat- 
ing himself, an accused person is according to s. 124 called upon to 
explain his posseasion, and the possession is to be explained, because the 
prosecution says that the accused was found in possession of certain property 
and that there was reason to believe that the property was stolen property. 
When an accused is, therefore, asked to explain his possession within s. 124, 
there can be no. question of the accused person being compelled to incriminate 
himself. The position would be precisely the same if an accused were asked to 
explain his possesion under s. $42 of the Code of Criminal Procedure. Under 
s. 842 of the Code, the Court may, at any stage of any enquiry or trial, question 
the accused to explain any circumstance appearing in the evidence against the 
accused person. Under s. 124, the circumstance, which an accused person has 
to explain, is the circumstance that he was found to be in possession of certain 
property, which was believed to be stolen. The position, therefore, under s. 124 
is in no way different from the position arising under a. 342. When, under 
s. 124, an accused is asked to account for his possession, that is, to explain his 
possesion, the accused person is not asked to incriminate himself, but what the 
accused person is asked to do is to tell the Court as to what he has to say about 
his possession. In our view, therefore, the contention raised on behalf of the 
accused that s. 124 is invalid in view of art. 20(3) of the Constitution is not a 
sound contention and must be rejected. 

But Mr. Ramchandrani argues that s. 124 is invalid in view of art. 14 of the 
Constitution. In this connection he calls in aid the provisions of s. 411 of the 
Indian Penal Code. Section 411 provides that whoever dishonestly receives or 
retains any stolen property, knowing or having reason to believe the same to 
be stolen property, shall be punished with imprisonment of either description 
for a term which may extend to three years, or with fine, or with both. It may 
be pointed out that-the punishment for an offence under s. 124 is a punishment 
which may extend to 8 days’ imprisonment or a fine which may extend to fifty 
rupees or both. It is plain, I think, that an offence under s. 124 is an offence 
of a minor character, while an offence contemplated by s. 411 is an offence of a 
serious nature. The ingredients constituting an offence under s. 124 are, firstly, 
that an accused person must be in possession of property; and secondly there 
must be reason to believe that the property was stolen property. Under s. 411, 
the two essential things which are required to be proved are (1) dishonest 
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receipt or retention of stolen property and (2) knowledge at the time of receipt 
that the property was obtained in one of the ways specified in that section. It 
is evident that the facts, which are required to be proved under s. 124, are not 
the self-same facts, which are required to be proved under s. 411. 

Mr. Ramchandrani argues that a discretion, which is absolute, uncontrolled, 
and, if I may use another expression, untrammelled, is given to the prosecution 
either to charge an accused person under s. 124 or under s. 411. For this sub- 
mission, there is nothing either in s. 124 or s. 411 to support it. Mr. Ram- 
chandrani argues that on the self-same facts an accused person may be put up 
for trial under a. 124 or under a. 411 according to the sweet will of the police. 
I fail to see where and how the sweet will of the police comes in. There is no 
section which gives the police a discretion either to charge under s. 124 or s. 411. 
What happens is that a certain set of facts exists, and upon the set of facts 
existing, it is for the police to put up an accused n for a trial under an 
appropriate charge. Surely, if an offence falls a gs s. 411, it hardly stands 
to reason that the police would charge the accused under s. 124. The question 
whether s. 124 makes a distinction between an accused person and an accused 
person, will have to be considered by sole reference to s. 124, and there is nothing 
in s. 124 to support the contention that the section, in itself, and, in terms, 
makes any such distinction.. One fails to see how s. 124 makes any discrimina- 
tion between an accused person and an accused person, and in order to make 
art. 14 applicable, that would be necessary to be proved. In this connection, 
it will be sufficient to refer to a case decided by their Lordships of the Suprema 
Court in Sakhawat Ak v. The State of Orissa.’ There their Lordships were 
considering the effect of s. 16(1) (sx) of the Orissa Municipal Act, 1950. The 
provision, which was impugned, statea that no person shall be qualified for 
election to a seat in a municipality, if such person is employed as a paid legal 
practitioner on behalf of the municipality or as legal practitioner against the 
‘municipality. The contention taken was that the disqualification prescribed 
under g. 16(1) (47) of the Act violated the appellant’s fundamental rights gua- 
ranteed to him under art. 14 and art. 19(1) (g) of the Constitution. In examin- 
ing the question of the validity of s. 16, their Lordships pointed out that merely 
because certain categories which would stand on the same footing as those which 
were covered by the legislation were left out, would not render legislation dis- 
criminatory and violative of the fundamental right guaranteed by art. 14 of 
the Constitution. With regard to art. 14 of the Constitution, it has now been 
well settled that while art. 14 forbids class legislation, it does not forbid reason- 
able classification for the purposes of legislation. Therefore, the rule contained 
in art. 14 is not absolute, that is to say, that where a classification is made, the 
classification can be supported provided it is a reasonable classification. ‘That 
position does not arise in this case at all There is no question of certain cate- 
gories being included in s. 124, while at the same time certain categories are 
sought to be excluded. That being so, it is not poasible to accept the contention 
that s. 124 is void in view of art. 14 of the Constitution. It may be pointed out 
that s. 124 is one of the sections occurring in a local Act, while s. 411 of the 
Indian Penal Code is a section which occurs in a Central Act. There is no 
suggestion that the respective Legislatures were not competent to enact the 
respective provisions. Section 124, and s. 411 contemplate different set of cir- 
cumstances and the ingredients constituting the two offences are distinct and 
different; and the provisions in s. 124 or s. 411 will apply accordingly as who- 
ever comes within the ambit of s. 124 will be guilty of that offence and whoever 
comes within the ambit of s. 411 will be held to be guilty of that offence. It is 
futile to institute an analogy between s. 124 and s. 411 for the purpose of esta- 
blishing that there is a discrimination made, which.is repugnant to art. 14. 
What we have to see is whether s. 124, in itself, and, in terms, makes any dis- 
crimination, and as we read s. 124, thers is no such discrimination. The result 
of the aforesaid discussion would be as follows : 
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In Criminal Reference No. 170 of 1957, our answer will be that s. 124 of 
the Bombay Police Act is not void and does not offend art. 20(3) of the Consti- 
tution. The papers will, therefore, go back to the learned Magistrate, who will 
dispose of the case in accordance with law. 

In Criminal Application No. 496 of 1957, the application fails and the rule 
is discharged. 

In Criminal Application No. 1068 of 1957, which is an application for stay 
of further proceedings, the rule will be diacharged and the stay will be vacated. 


Order accordingly. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Vyas. 


SITABATL SHRIRAM JAIN v. KOTHULAL BUDHU LODHI.* 

Madhya Pradesh Land Revenue Code (Act I of 1955), Sec. 151—Hindu Succession Act 
(XXX of 1956), Sec. 4(2)—Agricultural holding of a Hindu leaving him surviving 
only a widow-—Widow alenating such holding without legal necessity—Sutt by re- 
versioner for declaration that alienation not binding upon him—Maintainability of 
sult by reversioner-—-Whether principle of reversion, as regards devolution of tenancy 
rights in respect of agricultural holdings under s. 151 of Code, affected by Hindu 
Succession Act, 


Section 151 of the Madhya Pradesh Land Revenue Code, 1954, which contained 
the law regarding devolution of tenancy rights in respect of agricultural holdings 
among Hindus which was in force at the time of the enactment of the Hindu Suc- 
cession Act, 1956, and which recognized reversion, is saved by s. 4(2) of the Hindu 
Succession Act, 1956, from the operation of the Act. 

Quaere. Whether the principle of reversion hitherto known to the Hindu law has 
been abrogated by the Hindu Succeammlon Act, 1958. 

Dhirajkumar v. Lakhansingh’, referred to. 


TEs facts appear in the Judgment. 


M. E. Bobde, for the appellants. 
G. BE. Mudholkar, for respondent No. 1. 


Vyas J. These appeals arise out of the judgment and decree passed by the 
learned Additional District Judge, Bhandara, in Civil Appeal No. 91-A of 1951 
which was heard and decided by the learned Judge on July 12, 1952. The said 
Civil Appeal No. 91-A of 1961, in its turn, arose out of the judgment and decree 
passed by the Civil Judge, Class I, Gondia, in Civil Suit No. 54-A. of 1950 
which was heard and decided by him on October 27, 1951. Second Appeal No. 651- 
of 1952 is filed by defendants Nos. 3, 4 and 5 and Second Appeal No. 641 of 
1952 is Aled by defendant No. 2. 

These appeals raise a question under the Hindu Succeesion Act, 1956 (No. 80 
of 1956), and the question raised is whether the principle of reversion to the 
tenancy rights in respect of an agricultural holding of a Hindu leaving behind 
him surviving no issue but only a widow is saved from the operation of the Act. 
This point arises upon the following facta. 

The plaintiff, who is one of the respondents in these appeals, has filed Civil 
Suit No. 64-A of 1950 for a declaration that the alienations-made by his deceas- 
od brother’s wife Bhagirathabai, who is defendant No. 1 in this litigation, in 


*“Deolded, August 27, 1957. | Becond Appeal ae Gee it ae B. 8. Wankhede, Oivi 
No. 651 of 1952 (with Second rn 641 II at Gondia, in Civil Suis No. 
eee ee ee a rae of 1950. 

Additional District 1 [1957] A. I. R. Madh. Pra. 38. 


Judge at 
Civil Appeal No. 01-A of 1951, aak a 
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favour of other defendants were made without legal necessity and, therefore, 
they were not binding upon him. It is to be noted that after the death of her 
frst husband Narayan, Bhagirathabai remarried, and it is the contention of 
the plaintiff that the various alienations made by her were not binding upon 
him beyond her own lifetime or after her remarriage. The learned Judge of 
the trial Court dismissed the suit of the plaintiff. The learned Judge of the 
lower appellate Court reversed the decree of the trial Court and decreed the 
suit of the plaintiff, holding that the alienations made by Bhagirathabai were 
without legal necessity. ane dissatisfied with the decree of the lower appel- 
late Court, defendants Nos. 2, 8, 4 and 5 have appealed against it and these are 
those appeals. 

One Budhu who died in the year 1938 had two sons, Kothulal and Narayan. 
Kothulal is the present plaintif. Narayan died in the year 1945, leaving be- 
hind him surviving his two widows, Bhagiratha and Mantura. Bhagiratha is 
defendant No. 1. There is no dispute that the two fields which are the subject- 
matter of this litigation, namely, khasra Nos. 188 and 558, belonged to Budhu. 
These lands, upon the death of Budhu, devolved upon his son Narayan alone. 
The reason for the devolution of the abovementioned lands on Narayan was 
that during the lifetime of Budhu, Kothulal had separated from the family. 
Upon the death of Narayan, the lands were inherited by Bhagiratha and Man- 
tura, and Bhagiratha made the following alienations thereof. She sold khasra 
No. 183 admeasuring 2.88 acres to defendants Nos. 4 and 5 on June 23, 1949, 
for Rs. 800. Then she gold 8 acres out of khasra No. 553 to defendant No. 3 
for Ra. 1,500 on September 28, 1949. Thereafter, on October 12, 1949, she sold 
3.50 acres out of a No. 553 to defendant No. 2 for Rs. 2,000. It is these 
alienations which, says the plaintiff, were not made for any legal necessity, and, 
therefore, they are not binding upon him. The plaintiff says that he is entitled 
to a declaration sought by him in the suit on the ground that he is the next 
reversioner to the estate of Narayan. 

The suit of the plaintiff is resisted by the defendants. They contend that 
the alienations made by Bhagiratha were for legal necessity. It is submitted 
on their behalf that Bhagiratha’s house was burnt and the plaintiff instigated 
her co-widow, Mantura, to remove the crops from the lands of Narayan. It is 
contended by the defendants that in these circumstances Bhagiratha was left 
without any means of livelihood and had to incur debts, and it is said that 
the debts incurred by her were to the tune of Rs. 5,000. It is contended that 
it was in order to pay off those debts which were incurred by her to maintain 
herself that the above-mentioned alienations, all the three of them, relating to 
khasra Nos. 188 and 553 were made by her in favour of defendants Nos. 2, 3, 
4 and 5. 

The learned Judge of the trial Court came to the conclusion that all the 
transfers which were made by Bhagiratha were made for legal necessity and 
accordingly he dismissed the suit of the plaintiff. 

Now, upon the question whether the alienations of khasra Nos. 188 and 553 
by Bhagiratha were for legal necessity or otherwise, the learned Judge of the 
lower appellate Court has come to a conclusion contrary to the one arrived at 
by the learned Judge of the trial Court. Speaking about the alienation of 
khasra No. 188 in favour of defendants Nos. 4 and 5, the learned Judge has 
pointed out in the course of his judgment that according to the sale-deed dated 
ee 23, 1948, in ect of this alienation, the necessity, for Bhagiratha to 
sell this land was two-fold. It became necessary for her to sell the land firstly 
Ae aie Waist Te casas eed bye ah P of a cer- 
tain civil suit, and secondly because she required money for future cultivation 
of the land which remained with her. The learned Judge has observed that if 
the register pertaining to the civil suit concerned had been called for and 
produced in the Court, it could have been shown as to when the court-fees were 
paid by Bhagiratha in the matter of that suit. As the learned Judge said, it 
was unlikely that the money would remain unpaid for nearly nine months, The 
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deeree in that suit (civil suit No. 115-A of 1947) had been passed on Septem- 
ber 23, 1948, and the sale-deed in respect of khasra No. 188 in favour of defend- 
ants Noa. 4 and 5 was executed precisely nine months later on June 28, 1949. 
The learned Judge came to the conclusion, and rightly m my view, that the 
payment of expenses by way of court-fee could not have been kept pending for 
nearly nine months. As the learned Judge said, during the above-mentioned 
interval of nine months Bhagiratha had got the crops of the year 1948-49 and 
the crops were to the extent of 60 to 70 kKhandia. Then agam, the learned 
Judge of the lower appellate Court held, upon the evidence before him, that 
Bhagiratha was not indebted, and that, therefore, she had not to pay any 
amount to anybody. It may be that the conclusions reached by the learned 
Jadge in this connection, upon the evidence before him, may not be strictly 
correct, but the appreciation of evidence is a question of fact and it is not 
open to this Court in second appeal to disturb that finding of fact. Aceording- 
ly, the finding of the learned Judge below that the alienation by Bhagiratha of 
khasra No. 188 in favour of defendants Nos. 4 and 5 was without legal neces- 
gity is a finding with which I cannot interfere in second appeal 

For similar reasons as those set out above, it would not be open to me to 
disturb the learned Judge’s finding that the alienations of differant ‘portions 
of khasra No. 558 by Bhagiratha in favour of defendants Nos. 3 and 2 were 
also without legal necessity. Speaking about the alienation in favour of de- 
fendant No. 2, which was the alienation made on October 12, 1949 for Re. 2,000 
and which was in respect of 8.50 acres of land from khasra No. 558, the learned 
Judge observed that the receipts which were produced by defendant No. 2 were 
spurious documents and it was impossible to hold in the case of this alienation 
that he paid any consideration to Bhagiratha for 3.50 acres out of khasra ‘No. 
553. Speaking about the alienation of the remaining portion of the land of 
khasra No. 553 m favour of defendant No. 3, the learned Judge pointed out 
that so far as the item of Re. 100 out of the consideration of that transaction 
was concerned, there was no receipt on the record of the case. In thd sale- 
deed itself, there are no recitals as to how much amount had to be paid by 
Bhagiratha and to whom it was to be paid. In fact, the learned Judge came 
to the conclusion upon the evidence before him, that Bhagiratha had no debts 
to pay. It is upon these reasons that the learned Judge held that both these 
alienationa, one in favour of defendant No. 2 and the other in favour of defend- 
ant No. 8, which were' made by Bhagiratha in respect of khasra No. 558, were 
without legal necessity. These findings algo being findings of fact, it would 
not be open to me to disturb them in second appeal Therefore, so far as the 
findings of fact recorded by the learned Judge of the lower appellate Court 
in this case are concerned, they must be upheld and it would not be competent 
to me to examine them again in the light of the evidence on the record of the 
Case. f 


Now, it is to be noted that the plaintiff has filed this declaratory suit upon 
the basis that he is the next reversioner to the estate of Narayan, the husband 
of Bhagiratha. Mr. Bobde, appearing for defendants Nos. 3, 4 and 5, con- 
tends that since the coming into force of the Hindu Succession Act, 1956, the 
principle of reversion has been abrogated and the class of persons known as 
reveraioners has been put an end to. Mr. Bobde says that upon this position 
in law having been created by the enactment of the Hindu Succession Act, 
there would be nobody as a reversioner to the etate of Narayan upon the death 
of bis widow Mantura. I have stated above that Bhagiratha remarried some- 
time after the death of Narayan. By reason of the said remarriage, she must 
be considered as having suffered a civil death. Nevertheless, there is the other 
widow, namely, Mantuxa, of Narayan still living, and Mr. Bobde says that in 
' view of the Hindu Succession Act, there would be no person who could legally 
call himself a reversioner upon the death of Mantura. -Mr.. Bobde says that 
upon Mantura’s death, her hdéirs would eae her; they would not succeed 
to the estate of her deceased husband. In short, the submission which 
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Mr. Bobde has made upon the basis of the Hindu Succession Act is that the 
Act has put an end to the class of persons who were hitherto known as rever- 
sioners, and that accordingly the entire basis of the plaintiff’s suit must fail 
and the suit must be dismissed. 

Although a decision of the Madhya Pradesh High Court in Disrajkunaar v. 
Lakhonsingh' supports the view which Mr. Bobde is contending for, namely, 
that the principle of reversion hitherto known to the Hindu law has been abro- 
gated by the Hindu Succession Act, I do not consider it necessary for the pur- 
pose of these appeals to decide that question and I leave it open. I would 
assume for the purpose of these appeals that Mr. Bobde is right in his sub- 
mismon that the class of persons hitherto known aa’ reversioners has been put 
an end to by the Hindu Succession Act. Even so, Mr. Bobde must fail in his 
contention that the plaintiff’s suit claiming a declaration on the basis of rever- 
sion to the occupancy tenancy rights of Narayan, the husband of Bhagiratha, 
must fail. The reason for this lies in the provisions of sub-s. (2) of s. 4 of the 
Act. Before setting out sub-s. (2), I shall set out the provisions of sub-s. (2). 
Sub-section (1) provides: 

“Save as otherwise expressly provided in this Act— 

(a) any text, rule or interpretation of Hindu law or any custom or usage as part 
of that law in force immediately before the commencement of this Act shall caase to 
have effect with respect to any matter for which provision is made in this Act; 

(b) any other law in force immediately before the commencement of this Act shall 
coase to apply to Hindus in so far as it is inconsistent with any of the provisions con- 
tained in this Act.” 

Then follows sub-s. (2) which is in the nature of an exception to sub-s. (1). 
Sub-section (2) says: 

“For the removal of doubts it is hereby declared that nothing contained in this Act 

shall be deamed to affect the provisions of any law for the time being in force providing 
for the prevention of fragmentation of agricultural holdings or for the fhration of celling 
or for the devolution of tenancy rights in respect of much holdings”. 
Thus, it is clear that the law regarding the devolution of tenancy rights in 
respect of agricultural holdings which was in force at the time when the Hindu 
Succession Act was enacted was expressly saved from the operation of the Act. 
Now, what was the law regarding the devolution of tenancy righta in respect 
of agricultural holdings which was in force ap the time when the Hindu Suc- 
cession Act was enacted?! That law was contained in s. 151 of the Madhya 
Pradesh Land Revenue Code, 1954. Prior to the enactment of the Madhya 
Pradesh Land Revenue Code, the law of devolution of tenancy rights regard- 
ing agricultural holdings was contained in s. 11 of the C.P. Tenancy Act. Upon 
the repeal of the C.P. Tenancy Act, the Madhya Pradesh Land Revenue Code 
was enacted, s. 151 whereof was substantially similar to s. 11 of the C.P. 
Tenancy Act. Thus, then, the law regarding devolution of tenancy rights in 
respect of agricultural holdings which was in force when the Hindu Succession 
Act was enacted and which was saved by sub-s. (2) of s. 4 from the operation 
of the Hindu Succession Act, was the law contained in s. 151 of the Madhya 
Pradesh Land Revenue Code. Section 151 of the Madhya Pradesh Land Reve- 
nue Code provides: 

“Subject to his personal law, the interest of a tenure~holder shall on his death pags 
by inheritance, survivorship or bequest, as the case may be.” , 

It is not disputed, mdeed it cannof be disputed, that in the context of the 
Hindus, the expression ‘‘personal law’’ im s. 151 of the Madhya Pradesh Land 
Revenue Code meant the Hindu law. It is also not disputed that until the 
Hindu Succession Act was enacted, the Hindu law recognised reversion. Thus, 
the law regarding devolution of tenancy rights in respect of agricultural hold: 
jngs amongst the Hindus which was in force at the time of enactment of the 
Hindu Succession Act clearly recognised reversion. As I have just said, that 
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law was saved by sub-s. (2) of s. 4 of the Hindu Succession Act. Mr. Bobde 
says that the expression “‘personal law” in w 151 of the Madhya Pradesh Land 
Revenue Code must be construed to mean the personal law contained in the 
Hindu Succession Act. This contention of Mr. Bobde is wholly untenable. It 
is clearly against the plain language of sub-s. (2) of s. 4 and against the inten- 
tion of the Legislature. The words ‘‘any law for the time being in force’’ 
in subs. (2) of s. 4 must be given their natural meaning and the natural mean 
ing of these words would be any law which was in force at the time when the 
Hindu Succession Act was enacted. The intention of the Legislature was to 
save that law, 4.6. the law regarding devolution of tenancy rights, which was 
in force before the coming into force of the Hindu Succession Act. Mr. Bobde 
says that the words ‘‘any law for the time being m force” in subs. (2) of s. 4 
should be construed to mean ‘‘any law which came into force’. Such a con- 
struction would do violence to the language and would be unnatural. In 
making a patently untenable submission that the personal law in regard to 
devolution of tenancy rights in respect of agricultural holdings amongst the 
Hindus which the Legislature intended to save by sub-s. (2) of s. 4 must be 
construed to mean the personal law contained in the Act itaelf (the Hindu 
Succession Act), Mr. Bobde overlooks a most obvious distinction between the 
law which saves and the law which is saved. The saving provisions of the law 
are the provisions of s. 4, sub-s. (2), and the law which they save is the law con- 
tained in s. 151 of the Madhya Pradesh Land Revenue Code. It is clear, there- 
fore, that so far as the law regarding devolution of tenancy rights in respect 
of agricultural holdings amongst the Hindus is concerned, the principle of 
reversion still holds good, notwithstanding the enactment of the Hindu Succes- 
sion Act. 

Mr. Bobde’s next contention is that as Manturabai, the second widow of 
Narayan, is still alive—the first widow having suffered a civil death by her re 
marriage—the plaintiff’s suit based on his right as a reversioner is premature 
and must fail. The answer to this question is to be found in para. 202 at p. 
228 of Mulla’s Principles of Hindu Law. In para. 202 the learned author 
gays that a reversionary heir— 

“ ,.may therefore sue to restrain a widow or other limited heir from committing waste 
or injuring the property. The reason why such a suit by a reversionary heir is allowed 
is that the sult is by him in a representative character and on behalf of all the reversio- 
ners, so that the corpus of the estate may pass unimpaired to those entitled to the rever- 
sion. For the same reason he may bring a suit for a declaration that an alienation 
effected by her is not binding on the reversion. In both cases the right to sue is based 
on the danger to the inheritance common to all the reversioners, presumptive and con- 
tingent alike, the object being to forestall an injury which threatens the common inte- 
rest of all the reversioners.” 

Thus the present suit, being a declaratory suit, is maintainable. 
For the reasons stated above, the appeals fail and are dismissed with costs. 


Appeals dismissed. 
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[NAGPUR BENCH] 


Before Mr. Justice Vyas and Mr. Justice Kotval. 


VISWASRAO VITHOBA WARHADE v. SAHEBRAO YESHWANTRAO 
DESHMUKH.* 
Hindu Law—Adoption—Sudra Community of Berar—Whether married person in such 
community can be validly adopted. 


Amongst the Sudra Community of Berar a married persan can be validly adopted 
as a BOI 

NathaH Krishna}i v. Hari Jago}, Lakshmappa v. Ramava,' Bai Kesserbai v. Hunsraj 
Morarji,” Narain v. Tulsiram, Raje V. A. Nimbalkar v. Jayavantrav M. Ranadtye' 
and Dharma Dagu v. Ramkrishna Chtmnah,‘ referred to. 

Himoti Bai v. Manoharsringh, Atmaram Abhimank v. Barao Janrao’ Pichuvayyan 
v. Subbayyan,” Rup Chand v. Jambu Prasad,” Martand diri v. Narayan Krishna“ 
and Sharadchandra v. Shantabai, considered. 


THE parties to the suit are represented in the following genealogical table :— 


Balaji 
| | | 
Vitbobe Sheoram Harbe 
Í = Annapurna 
(Deft. No. 2) 
Maroti Ramrao Vishwasrao | 
, (Deft. No. 1) Mahadeo 
| (PIF. No. 3) 
x 
voles 
(Deft. No. 3) 


One Balaji, who was a Maratha Kunbi of Berar, had three sons, Vithoba, 
Sheoram and Harba. Sheoram separated from the joint family and Vithoba 
and Harba continued to be jomt. Vithoba died in 1897 leaving him surviving 
three sons, Maroti, Ramrao and Vishwasrao (defendant No. 1). ‘Ramrao’s 
grandson Anandrao died leaving him surviving his widow Geeta pane 
No. 8). Harba died in 1927, leaving him survi his widow 
(defendant No. 2). On December 28, 1989, defendant No. 2 adopted d Makado 
(plaintif No. 3) as a son to her deceased husband. Mahadeo was married at 
the date of his adoption. 

Plaintiff No. 3 and plaintiffs Nos. 1 and 2 who were the transferees from 
plaintiff No. 8, filed the present suit against the defendants claiming partition 
of the joint family property, basing the-suit on the adoption of plaintiff No. 3 
by defendant No. 2. The trial Court held the adoption valid and decreed the 
plaintiffs’ suit. On appeal the Additional District Judge confirmed the decree 
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of the trial Court and dismissed the appeal. Defendant No. 1 appealed to the 
High Court. Mudholkar J. who heard the appeal confirmed the decree passed 
by the lower appellate Court and observed as follows in his judgment :-— 


MoupHouKaB J. This is an appeal by one of the defendants to a suit for 
partition and possession of certain moveable and immoveable property situate 
at Chandur. The only question which is argued before me is whether the 
adoption of a married person who is a Sudra by caste is valid in law. 

Both the Courts below have held that the adoption is valid and, m my opinion, 
quite rightly. The observations of a Division Bench of this Court in Himoti- 
Bas v. Manoharsingh'’ though obster support the view taken by the Courts 
below. In that case while the learned Judges held that an adoption of a mar- 
ried man by a Sudra in Central Provinces is not valid except under a special 
custom, the position would be different in the case of a person governed by the 
the Bombay School of Law which follows Nilkantha. It is no longer disputed 
that the lex loct of the Berar is the Mitakahara as interpreted by the Bombay 
School of Law. i l 

The learned counsel for the appellant, however, challenges the observations 
and says that the adoption of a married Sudra is mvalid even in Berar. 
According to him it is only the Mayukha which sanctions an adoption of a 
married Sudra and that this authority being only of secondary consideration 
in Berar cannot support such an adoption. 

It has been held by a Full Bench by the late Court of the Judicial Commip- 
sioner in Narain v. Tulstram? that in Berar, following the Bombay Deccan, 
Mitakshara is paramount and the Mayukha is of secondary importance only 
in relation to the Mitakshara. Now, the adoption of a married man is not 
axpreasly prohibited by the Mitakshara, but it is only the Dattak Mimamsa 
which says that such an adoption is invalid. Thus, there bemg no conflict 
between the Mayukha and the Mitakshara and the Mitakshara being silent on 
the point, it is clear that the Mayukha ought to prevail in this matter and the 
adoption of a married Sudra held valid. 

Since m this present case there is no direct conflict between the Mitakshara 
and Mayukha, it is unnecessary for me to consider the argument by the learned 
counsel based on the observations in para. 12 of Mulia’s Hindu Law (4th 
Ed.) dealing with the position of Mayukha vis-a-vis Mitakshara. 

In this view I uphold the decree of the lower appellate Court and dismiss the 
appeal with costs. As the question raised in the appeal does not appear to be 
covered by any direct authority òf this Court, I grant leave to appeal under 
the Letters Patent. 


Defendant No. 1 appealed under the Letters Patent. 
D. T. Mangalmurit, for the appellant. 
M. R. Bobde, for respondents Nos. 1 to 3. 


Vyas J. This is a Letters Patent appeal from a decision of Mr. Justice 
Mudholkar, affirming the decree passed by the learned First Additional Dis- 
trict Judge, Kast Berar Division, Amrdvati, in Civil Appeal No. 57-A of 1944. 
Civil Appeal No. 57-A of 1944 arose out of Civil Suit No. 111-A of 1940 which 
was heard and decided.by the learned Additional Subordinate Judge, Second 
Class, Chandur. It was a suit for partition of joint family property, plaintiff 
No. 8 claiming partition as the adopted son of defendant No. 2. The trial 
Court held that the adoption of plaintiff No. 3 was a valid adoption and 
decreed the suit. On defendant No. 1 appealing from the decision of the trial 
Court, the first appellate Court confirmed the decree and dismissed the appeal. 

One Balaji had threa sons, Vithoba, Sheoram and Harba, Sheoram sepa- 
rated from the family, taking away his share in the joint family property. 
Thereafter, there remained Vithoba and Harba who continued to be joint, 


1 [1045] Nag, 425, 2 (1025) 22 N. L. BR. 183, 
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Vithoba died on December 2, 1897, leaving behind him surviving three sons, 
Maroti, Ramrao and Vishwasrao. Vishwasrao 18 defendant No. 1. Kamrao’s 

grandson Anandrao died, leaving behind him surviving his widow Geeta, who 
ig is defendant No. 8. Harba died on September 1927, leaving behind him 
surviving bis widow Annapurna, who is defendant No. 2. Tt is this Annapurna, 
defendant No. 2, who adopted Mahadeo, the present plaintif No. 3, as a son 
to her deceased husband on December 23, 1939. Plaintiffs Nos. 1 and 2 are 
transferees from plaintiff No. 3. The family of plaintiff No. 3 and defendants 
Nos. 1, 2 and 8 is a Maratha Kunbi family of Berar, and it may be noted that 

tiff No. 3 was a married person at the date of his adoption by defendant 

o. 2. As I have just said, the plaintiffs have based the suit on the adoption 
of plaintiff No. 8 by defendant No. 2. The adoption has been held valid by 
the trial Court and also by the first appellate Court, and the said finding has 
been confirmed by Mr. Justice Mudholkar. It is that finding which is chal- 
lenged in this Letters Patent Appeal. 

Thus, this appeal raises an interesting point of law, and the point is whether 
amongst the Sudra community of Berar a married person can be validly 
adopted as a son. It is beyond controversy that the lez loci in Berar is the 
Mitakshara as interpreted in the Bombay Presidency. This position is not 
disputed and indeed it could not be disputed. In Ramprasad v. Mt. Sabu Bas’, 
decided on January 4, 1908, it was held that the lez loa in Berar was the 
Mitakshara as interpreted in the Bombay Presidency. It was a case from 
East Berar and the school of law which was applied was the Mitakshara as 
mterpreted in the Bombay Presidency. In the case of Hangir Ktisangir Gosavi 
v. Anand Bhartht Vishnu Bharths Gosavi,2 the Privy Council also took the view 
that except so far as the particular customs of the community to which the 
parties belonged applied, the parties were governed by the usual law as to 
Hindus, which m Berar was the same as the Hindu law in the Presidency of Bom- 
bay. It is apposite to remember that in making these observations, the Judicial 
Committee followed their own decision im the case of Balwant Rao v. Bay Rao: 
Sitaram v. Bayt Rao’. In Girjabaa v. Vyankatesh,* the learned Judicial 
Commissioner stated it as the practice of the Judicial Commissioner’s Court of 
Berar that the Hindu law compounded of Mitakshara, Mayukha and custom 
which obtained in the Bombay Presidency was applicable to Marathas in Berar. 

In the context of the lex loct of Berar, it may be useful to remember the 
observations of the Additional Judicial Commissioner, Central Provinces, in 
Dawlatrac v. Govindrac®. Mr. Skimner, the learned Additional Judicial Com- 
missioner, said in that case that in the interpretation of the Mitakshara in the 
Bombay Presidency, great weight was given to the Mayukha, and daughters 
inheriting from either parent had been given an absolute estate not only in 
the island of Bombay where the Mayukha was considered the overruling 
authority, but throughout the Presidency. It would appear that nearly half 
a century ago m 1908, considerable respect was shown and weight was attached 
to the Mayukha even upon the pomt of interpretation of the Mitakshara 
throughout the Bombay Presidency. Clearly, in this manner, the Mayukha 
played not an unimportant part in establishing the lex loot of Berar. Then, 


as to the influence of the Mayukha on the lex loce of Berar, it may be convenient ‘ i 


to refer to the case of Shriram v. Rajaram®. It was a case from Amravati, and 
the question arose whether the Mitakshara or the Mayukha applied. The 
learned Additional Judicial Commissioner, Mr. Kotval, obsarved (p. 195) : 
“_..But whatever may be said about the application of the Mayukha as regards the 
Bombay Presidency, so far as Berar is concerned we find it accepted E cag swap aa 
that the Mayukha applies in Berar in preference to the Mitakshara when the two 
Mr. Kotval then referred to the case of Gtrjabas v. Vyankatesh where it was 
held that the law compounded of Mitakshara, Maynkha and custom which 
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obtained in the Bombay Presidency was applicable to the Marathas in Berar. 

‘Now, the question which we have to consider in this case is this: Although 
the lex loo of Berar is the Mitakahara as interpreted in the Bombay Presi- 
dency, what is the position regarding the validity or otherwise of the adoption 
of a married person amongst the Sudras of Berar, since the Mitakshara is 
gilent'on the point? The answer to this question lies in the answer to another 
question, and that is: How has the silence of the Mitakehara on this point been 
construed from time to time since as far back as 1887 in cases arising out of 
those parts of the Bombay Presidency where the Mitakshara ranks first and 
paramount? If the Mitakshara’s silence on the point of adoption of a married 
person in a Sudra family has been construed in favour of holding the adoption 
as valid even in those parts of the Bombay Presidency where the Mitakshara 
is the ruling authority, then upon the well settled position that the lex loct in 
Berar is the Mitakshara as interpreted in the Bombay Presidency, the answer 
must inevitably be in favour of holding the adoption of plaintiff No. 3 as a 
valid adoption. The cases where the question of the validity or otherwise of 
the adoption of a married Sudra was considered in relation to those parts of’ 
the Bombay Presidency where the Mitakshara prevails are Nathan Krishnays 
v.. Hars Jagon! and Lakshmappa v. Ramava*. Nathayp’s case was a case 
from the district of Satara, a part of Maharashtra where the Mitakshara 
is the paramount authority. Mr. Justice Melvill who decided that case in 1871 
made an exhaustive review of the authorities and held that the adoption of a 
Hindu who was a married Sudra at the time of his adoption was not invalid. 
Lakshmappa’s case was a case from the district of Belgaum. It was also a case 
of adoption of a married Sudra. It was contended in that case that marriage 
disqualified a Sudra for adoption. Chief Justice Westropp and Mr. Justice 
Nanabhai Haridas observed that marriage was not mentioned ag a 
ing cause either by Manu, Kulluka Bhatta, Yajnavalkya. or Vis navieshvare: 
or by any authority of weight in the Bombay Presidency. Then, they referred 
to the Dharmasindhu, the Sankara, Kaustubha and the Vyavahara Mayukha 
and pointed out that these authorities distinctly recognized the adoption of a 
married man. It was then contended before the learned Judges in that case 
that though a married Sudra might be adopted, still the adoption would be 
bad if the adopted person was an asagotra relation of the adopter. In this 
suit also it may be mentioned that plaintiff No. 3 was, before his adoption, an 
asagotra relation of the adopter. The learned Judges in Lakshmappa’s case, 
upon the above-mentioned contention being raised before them, said that they 
were not referred to any Bombay authority in support of that contention, and 
then they observed (p. 371): 

..On the contrary, Nilakantha, whose authority, especially when not opposed to 
TOO ete Sasha Lig ci res NP broadly lays it down, as already observed, 
that ‘a married man, who has even had a son born, may become an adopted son. This 
also,’ he (meaning thereby Nilakantha) eer ie resonable, dor B AE moe tn opposition 
(to other maxims).’” 
It is clear that the learned Judges in Lakshmappo’s case construed the Mita- 
_kshara’s silence on the point of adoption of a married Sudra to mean that the 
Mitakshara was not opposed to such an adoption and they. followed the 
Mayukha, an authority of great eminence. - 

It was held both by the Bombay High Court and the Privy Couneil in Bat 
Kessorbaa v. Hunsraj Morar? that the Mitakshara and the Mayukha should 
be so construed as to harmonize them with each other so far as was reasonably 
possible. Now, if the Mitakshara had given any direction upon the point of 
adoption of a married Sudra which was in direct contradiction with . the. 
Ma a, it would have peen impossible to harmonize the two authorities. But 
where the Mitakshara is ailent, harmonisation would not be difficult, and it 
would be reasonable to construe ae silence of the Mitakshara as meaning that 
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it is not opposed to such an adoption and, therefore, the Mayukha should be 
followed. The Mayukha is paramount in several parts of the Bombay Presi- 
dency, for instance, Gujarat, the Island of Bombay and the North Konkan. 
In several other parts of the Presidency, for mstance, Poona, Ahmednagar and 
Khandesh, it ranks equal with the Mitakshara. Such being the position of 
repute and eminence enjoyed by the Mayukha, it would be perfectly reasonable 
to reconcile the Mitakshara and the Mayukha by construing the Mitakshara’s 
silence on the point of adoption of a married Sudra as meaning that it is not 
opposed to such an adoption and by applying the Mayukha. It was upon these 
considerations that in the case of Narain v. Tulsiram' a Full Bench of the 
Judicial Commissioners held that in Berar, following the Bombay Deccan, the 
Mitakshara was paramount and the Mayukha was of secondary consideration, 
being only relied upon when the Mitakshara was silent or doubtful 

In Raje V. A. Nimbalkar v. Jayantravy M. Ranadive? it was held that the 
adoption by a Hindu widow of an only son, if valid m every other respect, 
could not be get aside by reason of the adopted son being an only son of an 
advanced age. It was a case from Ahmednagar where, no doubt, the Mayukha 
is the paramount authority; but as I have pointed out above, it has been held 
upon authority that when the Mitakshara is silent, the Mayukha could be 
turned to for guidance and help and could be followed. 

The next case to which we may usefully refer is the case of Dharma Dagu 
v. Ramkrishna Chimnaji.? The judgment of the Division Bench in that case 
was delivered by Mr. Justice Birdwood and the learned Judge observed, at 
page 84, that it had become necessary in that case to decide whether a Brahman, 
who was married, and was, therefore, already regenerate, could be translated 
by adoption into a new gotra, in which he could perform ceremonies which would 
have the effect of annulling those performed in his natural family. The learn- 
ed Judge said that the answer to this qúestion must depend upon the construc- 
tion to be put on the passage in the Mayukha referred to in the judgments of 
‘the Bombay High Court in the cases of Nathan Krishnan v. Han Jago and 
Lakshmappa v. Ramava. The learned Judge then, referring to the authority 
of Nilkantha, said that the said authority was supreme in the Bombay Prei- 
dency when not opposed to Vijnaneshwara’s. In other words, Mr. Justice 
Birdwood in Dharma Dagu’s case adopted the same view, as to the weight to 
be attached to the authority of Nilkantha even in those parts of the Bombay 
Presidency where the Mitakshara was paramount, namely the view which was 
taken by the learned Judges in Nathay’s and Lakshmappa’s cases. It was 
observed by the learned Judges of the Madras High Court in Lingayya Chetty 
v. Chengalammal* that in the Bombay Presidency where the Mayukha was a 
paramount authority, the Bombay High Court had adopted the view of Nil- 
kantha, the author of Maynukha, and of his father Sankarabhatta and had 
ruled that in all classes a married man, even if he had children, might be 
adopted. I may once again point out that even in other parts of the Bombay 
Presidency where the Mayukha is not the overruling authority and where the 
Mi is paramount, the cases have laid down that if the Mitakshara is 
silent, help and guidance could be derived from the Mayukha. 

From the examination of the above authorities, it is clear that the decision 
that the adoption of a married Sudra is not invalid has the sanctity of having 
held the fleld for over eighty years. It has been followed in several cases, 
and there is no reason made out to our satisfaction why weeshould upset such 
a long standing series of decisions merely upon the ground that the Mitakshara 
is silent on the point. The Mitakshara is no doubt silent, but the Mayukha is 
not; and when the Mitakshara gives no positive guidance, it is reasonable to 
turn to the Mayukha and apply it, for, that is the only way in which harmoni- 
ration between the two authorities so often emphasized upon by the Privy 
Oouncil and this High Court could be brought above 
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The learned advocate Mr. Mangalmurti has invited our attention to the case 
of Himoti Bat v. Manoharsingh'. It is to be remembered, however, that that 
was not a case of adoption from Berar. It was a case from the Central Pro- 
vinces, and the learned Judges held that the adoption of a married man by a 
Sudra in the Central Provinces was not valid except under a special custom. 
Thus, in that case there arose a question whether a particular custom set up 
by the adopted person was proved. Besides, as I have just said, it was a case 
arising out of the Central Provinces, and that bemg so, a reference to this case 
cannot assist Mr. Mangalmurti’s client. 


Then Mr. Mangalmurti has referred us to the case of Atmaram Abhimanji 
v. Bajirao Janrao.? It was held in that case that according to the Mitakshara 
school of Hindu law, samanodakas included only those agnates whose relation- 
ship to the deceased extended from the 8th to 14th degree from the common 
ancestor and in the absence of any such agnates the estate devolved upon his 
bandAus. Clearly that was a case which came up for consideration before the 
Privy Council and in which the devolution of the estate upon bandhAus in the 
absence of agnates of the 8th to 14th degree was in question. It was not a 
ease on the point of adoption of a married person who is a Sudra. That case 
also, therefore, cannot be usefully invoked in support of the contention that 
the adoption of plaintiff No. 3 in the present cage was not a valid adoption. 


Then Mr. Mangalmurti drew our attention to a decision of the Madras 
High Court in the case of Pichuvayyan v. Subbayyan® where the learned 
Judges observed at page 129 that the rule that no one is eligible for adoption 
after marriage was recognised by the Sadar Adawlut in 1823. It is difficult to 
understand how this case could possibly be invoked in support of the conten- 
tion that the adoption of plaintiff No. 8, a resident of Berar, was invalid. The 
lex loos in Berar is the Mitakshara as interpreted in the Bombay Presidency. 
So far as the present case is concerned, we are not concerned with the lex loot 
of Madras. That being so, whether a particular rule was recognised in Madras 
or not in 1823 is not a matter of any significance so far as the decision of the 
present case is concerned. Moreover, I have referred to a later decision of the 
Madras High Court in Jangayya Chetty v. Chengalammal and I have point- 
ed out how it supports the contention that the adoption of a married Sudra is 
not an invalid adoption in the absence of a specific direction upon the point 
in the Mitakshara and im view of the clear-cut position under the Mayukha in 
favour of the validity of such an adoption. 

.Then Mr. Mangalmurti referred us to a decision of the Allahabad High 
Court in Rup Chand v. Jambu Prasad.+ He invited our attention to certain 
observations at page 252. If we turn to these observations, we find that they 
related to the existence or otherwise of a certain custom being applicable to the 
parties. In other words, the Allahabad decision rested only upon the existence 
or otherwise of a certain custom. No question arose in that case of construing 
the Mitakshara’s silence on the point of the validity or otherwise of the adop- 
tion of a married Sudra. 

We were next referred by Mr. Mangalmurti to a decision of the Bombay 
High Court in Martand Jiwajes v. Narayan Kritshna® It was held in that 
ease by the learned Chief Justice and Messrs. Justices Wadia and Lokur that 
under the Hindu law, a married man who had gone in adoption to another 
family retained his right of giving away in adoption his son in his natural 
family born befor& his adoption. Thus, the question which aroge before the 
Full Bench of the Bombay High Court in that case was a question whether even 
after the adoption, the person adopted retained his right of giving away in 
adoption his son in his natural family born before his adoption. It would 
appear that this decision recognised by implication the adoption of a married 
man under the Hindu law as a valid adoption. 

1 [1045] Nag. 425. 4 Toig I. L. R. 82 All. 247. 


2 TEN 81 N. L. R. 308, Pro > 5 [1989] Bom. 586, s, o. 41 Bom. L. R. 
1889) LL. R. 18 Mad. 128. l 845, F. B, 
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The learned advocate Mr. Mangalmurti has contended before us that if we 
held the adoption of a married Sudra as a valid adoption, it would lead to 
anomalous results. In support of this contention, Mr. Mangalmuti has referred 
us to the case of Sharadchandra v. Shantabas'! where the Full Bench held that 
after a person went out of his natural family by reason of adoption, he did not 
retain any right in the natural family of giving away his natural son in adop- 
tion. All that we need say about this contention of Mr. Mangalmurti is that 
we are not called upon m the present case to resolve any such conflict as the 
one to which Mr. Mangalmurti has drawn our attention. Al that we have 
been called upon to consider is as to the construction to be put upon the silence 
of the Mitakshara on the point as to the validity or otherwise of an adoption of 
a married Sudra. On that point, the decision in Sharadachandra v. Shantabas 
cannot assist Mr. Mangalmurti’s client. 


The net result, therefore, is that, in our view, all the Courts were Heit in 
coming to the conclusion that the adoption of plaintiff No. 3, a married Sudra, 
was & valid adoption. Upon this finding of ours, the Letters Patent appeal 
must fail and be dismissed with costs. 

Appeal dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Vyas and Mr. Justice Kotval. 


GAJADHAR HIRALAL v. MUNICIPAL COMMITTEE, WASHIM* 


Constitution of India, Arts. 276(2), 277, 286(2)—Government of India Act, 1935 [25 & 
26 Geo. V, Ch. 42], Sec. 142-A(2)—Word “tax” in proviso to art. 276(2) whether 
means tax lawfully leviable—Exrpression “the rate or the maximum rate” in proviso 
to s. 142-A(2) of Government of India Act and in proviso to art. 276(2), what & 
signifies—Central Provinces and Berar Municipalities Act (II of 1922), Sec. 66(1)(b). 


The word “tax” in the expression “there was in force in the case of any State 
or any such municipality, board or authority a tax” in the proviso to art. 276(2) of 
the Constitution of India, means the tax which was lawfully leviable. — 

The words “there was in force” in the proviso to art. 276(2) mean “there was 
lawfully in force.” 

The expression “the rate or the maximum rate” in the proviso to s. 142A(2) of 
the Government of India Act, 1985, and in the proviso to s. 276(2) of the Constitution 
of India signifies a scale of rate, and the scale to be a valid scale must be such that the 
total amount of tax payable under It in respect of any one person must not exceed 
Rs. 50 per annum before the coming into force of the Constitution and Rs. 250 per 

annum after the commencement of the Constitution. 

Bharat Kala Bhandar v. Municipal Committee, Dhamangaon,’ Jashode Factory 
Ltd. v. The Municipal Committee, Umarkhed' and Municipal Committee, Karanja v. 
New East India Press Co. Ltd., Bombay, referred to. 


Tar facts appear in the judgment. 
Cwt Reference No. 1 of 1957. 


Q. R. Mudholkar and N. A. Athaley, for the plaintiff. 
M. R. Bobde, for the defendant. 


1 [1044] Nag. 544, F. B. “No. 389 of 1954, decided by Hidayatullah 
Dooided, S $4. 1967. Civil Re- ©. J. and Rao J., en April 13, 1955 COnrep.). 
is No. 1 of 1957, (with Special Civil 8 (1957) M.P. No. 127 of 1956, decided 
Apploation No. 141 of 1057) made by B.S. by Bavdakar and Kotval JJ,,on January 24, 
Ahuja, Second Civil Judge, Washim, in Civil neo 
Suit No. 77-B of 1955. 4 [1948] Nag. 71, 
2 (1955) M., P, Migosllansons Petition 
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Special Civi Application No. 141 of 1957. 


G. BR. Mudholkar and N. A. Athaley, for the petitioner. 
M. R. Bobde, for respondent No. 1. | 
N. L. Abhyankar, for respondent No. 2, 


Vyas J. This is a reference made by the learned Second Civil Judge, 
Washim, under s. 113 of the Code of Civil Procedure, in Civil Suit No. 77-B 
of 1955 pending in the Court of the learned Judge. The learned Judge has 
framed a question and submitted it for decision by this Court. The question 
submitted to us by the learned Judge is: 

“Whether the enhanced rate of bales-tex since 1-4-1941, at the rate of 0-4-0 per 
bale under section 68(1)(b) of the C. P. Mumictpalities Act as applied to Berar is ultra 
vires of article 276 of the Constitution of India?” 

This reference arises in the following circumstances: The plamtiff in Civil 
Suit No. 77-B of 1956 is a registered partnership firm, doing work as a cotton 
pressing factory at Washim. The defendant in the suit is the Municipal Com- 
mittee of Washim. The plaintiff’s case is that till April 1, 1941, the defendant 
Municipal Committee had been recovering tax at the rate of 0-2-3 per bale of 
14 maunds weight preased in the factory from persons carrying on the trade 
of pressing cotton by mechanical means. By a resolution passed by the Muni- 
cipal Committee on March 24, 1940, the said Committee purported to enhance 
the above-mentioned rate of 0-2-8 per bale of 14 maunds weight pressed in the 
factory to 0-4-0 per bale of the same weight, and the enhancement was pur- 
ported to be given effect to from April 1, 1941. The plaintiff contends that in 
pursuanes of the above-mentioned resolution the Municipal Committee has 
been TENE from it a bales-tax at the rate of 0-4-0 per bale. According to 
the plaintiff, the enhancement of a rate of tax from 0-2-3 to 0-4-0 per bale 
is illegal as it offends against the provisions of cL (2) of s., 142-A of 
the Government'of India Act, 1985, and is not saved by the provisions of el. (2) 
of art. 276 of the Constitution. The plaintiff says that as the number of 
likely to be pressed in its factory during any year when the factory is working 
would exceed 2000, the enhanced rate of the tax, namely, the rate of 0-4-0 per 
bale, would result in a burden heavier than Re. 50 per annum on the plaintiff’s 
firm. This, says the plaintiff, was an unlawful burden to impose upon.it. In 
these circumstances, the plaintiff says that the resolution dated March 24, 
1940, passed by the defendant Municipal Committee and the notice enhancing 
the rate of the tax from 0-2-3 to 0-40 per bale are illegal and wlira vires the 
powers of the Municipal Committee. It is in the aforesaid circumstances that 
the present reference under s. 118 of the Code of Civil Procedure is made by, 
the learned Judge. as 

As I have mentioned above, the question referred to us is whether n 
enhancement of the rate of tax from 0-2-8 to 0-4-0 per bale of 14 maunds weight 
of cotton pressed in the factory is ulira vires art. 276 of the Constitution of 
India. The answer to this question has to be in the affirmative. Having heard 
the learned advocate Mr. Bobde appearing for the Municipal Committee at 
considerable length, we have come to the conclusion that this is the only answer 
which is consistent with the intention expressed by the language of cl. (2) of 
art. 276 of the Constitution. Mr. Bobde says that in the financial year, imme- 
diately preceding the commencement of the Constitution, there was actually 
being levied a tax-on the trade of. pressing cotton by mechanical means, the 
rate of which exceeded Rs. 250-per year (at the rate of 0-4-0 per bale, the rate 
of tax recoverable upon 2000 bales or more, annually pressed in the plaintiff’s 
factory, would be much more than Rs. 260 per year). Such a tax, says 
Mr. Bobde, could be egntinued to be levied until a provision to the contrary 
was made by Parliament by law. For making this submission Mr. Bobde relies 
upon the proviso to cl. (2) of art. 276 of the Constitution. Mr. Bobde says that 
the word ‘‘tax’’ in cl. (2) of art. 276 means the tax which was being actually 
levied on the trade, irrespective of the legality or otherwise of the tax. 
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Mr. a a 50 per year, in the 
year immediately preceding the commencement of the Constitution, was not 
being lawfully ies It was an illegal levy, because it offended against the 
provisions of sub-s. (2) of s. 142A of the Government of India Act, 1985. All 
the same, says Mr. Bobde, if the rate at which the tax was actually levied 
exceeded Ra, 250 per year in the year preceding the commencement. of the 
Constitution, it could be continued to be levied under the proviso to cL (4) 
of art. 276 unless a provision to the contrary was made by Parliament by law. 
On the other hand, Mr. Mudholkar for the plaintiff says that since in the year 
immediately prior to the commencement of the Constitution, a tax, the rate 
whereof exceeded Ra. 50 per year, was not lawfully leviable, it could not be con- 
tinued to be levied after the commencement of the Constitution. Mr, Mudholkar 
pays that such a tax is not saved by the proviso to cl, (2) of art. 276 of, the 
Constitution. What is saved by the proviso to cL (4) of art. 276, says 
Mr. Mudholkar, is a tax whose rate exceeded Ra 250 per annum, if such a tax 
was being lawfully levied in the year immediatdly preceding the coming into 
force of the Constitution. 

We are unable to accept the contention of Mr. Bobde, In our view, the word 
‘‘tax’’ in the expression ‘‘there was in force in the case of any State or any 
gach municipality, board or authority a tax” in the proviso to eL (4) 
of art. 276 means the tax which was lawfully leviable. It could not be a tax 
irrespective of whether its levy was legal or not. Such a construction as the 
one which Mr. Bobde is asking us to put upon the word ‘‘tax’’ occurring in 
the proviso to ed. (2) of art. 276 would, in our view, do violence to the language 
of art. 276. The word ‘‘tax’’ in the proviso to el. (2).of art, 276 is governed 
by the words ‘‘there was in force”. It is difficult to agree that the learned 
framers of the Constitution would have intended to continue a tax that was 
not lawfully in force during the year immediately preceding the coming into 
force of the Constitution. The words “‘there was in force’? in the proviso to 
el. (2) of art, 276 must, in our view, mean ‘‘there was lawfully in foree”. 
They could not possibly refer to a tax which was in force, irrespective of its 
legality or otherwise. 

The construction of the word ‘‘tax’’ occurring in the proviso to cl. (2) of 
art. 276, which Mr. Bobde is contending for, appears to be against the intention 
of the framers of the Constitution. The learned authors of the Constitution 
could not have intended to confer recognition upon a tax, the levy whereof 
offended against the law. Mr. Bobde has invited our attention to art. 277 and 
to the proviso to el. (2) of art. 286 of the Constitution. At both these places, 
the words ‘‘lawfully levied’’ occur. Mr. Bobde says that though the framers 
of the Constitution used the word ‘‘lawfully’’ before the word ‘‘levied’’ in 
art. 277 and in the proviso to cl. (2) of art. 286, they omitted the word ‘‘law- 
fully” in the expression ‘‘there was in force in the case of any State or any 
such municipality, board or authority a tax’’ which occurs in the proviso to 
cL (2) of art, 276, and the omission must be a purposeful omission. The pur- 
pose, according to Mr. Bobde, was to save a tax which was being actually levied, 
though the levy thereof may not be a lawful levy. This is the submission which 
Mr. Bobde has seriously sought to make before us. 

We are not impressed by Mr. Bobde’s submission. In our view, the provi- 
gions of art. 277 and the proviso to cL (2) of art. 286 would alearly show what 
the mtention of the learned draftamen must have been when they drafted the 
proviso to cl. (2) of art. 276. Article 277 refers to the saving of certain taxes 
levied by the Government of any State or by any municipality or other local 
authority or body for the purposes of the State, municipality, district or other 
local area, notwithstanding the fact that the said taxes might be the subject of 
the Union List. But before the taxes could be saved, thdéy. must be such taxes as 
were being lawfully levied. The proviso to cl. (2) of art. 286 saves a tax on 
the sale or purchase of goods although the impogition of such tax may be con- 
trary to the provisions of cl. (2) of art. 286, but the tax saved must be a tax 
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which was being lawfully -levied immediately before the commencement of the 
Constitution. ‘I'he proviso to cL, (Z) of art. 276 also saves a tax, the continuance 
whereof would have been unlawful but for the proviso. In the absence of 
‘the proviso, a tax in respect of any one person on professions, etc. in exceas of 
Ra. 250.per year could not have been lawfully levied. Thus, the scheme of the 
proviso to cL (2) of art. 276, art. 277, and the proviso to cl (2) of art. 286 
18 the saving of certain taxes, and we cannot be persuaded -to accept Mr. Bobde’s 
contention, for such indeed would. be the contention of Mr. Bobde, that when 
the learned framers of the Constitution were enacting the various provisions in 
relation to that scheme, they used the word ‘‘tax’’ in the sense of lawful tax in 
art. 277 and the proviso to cL (2) of art. 286, and the same word ‘‘tax’’ in a 
different sense, namely, in the sense of a tax the levy whereof might be legal 
or illegal, in the proviso to cL (2) of art. 276. It is true that the word ‘‘lawful” 
does not occur before the word ‘‘tax’’ in the proviso to el. (2) of art. 276. It 
is: also true that the word ‘‘lawfully’’ occurs before the word ‘‘levied’’ in 
art. 277 and the proviso to cl. (2) of art. 286. In our view, however, what was 
made explicit by the words ‘“‘lawfully levied” im art. 277 and the proviso to 
el, (2) of art. 286 was expressed by the words ‘‘there was in force.in the case 
of any State or any such municipality, board or authority a tax’’ in the pro- 
viso to cL (2) of art. 276. The learned authors of the Constitution could not have 
intended to refer to.a tax, the levy whereof was contrary to-law, as a tax which 
was in force. In our view, therefore, the words ‘‘there was in force in the 
case of any State or any such municipality, board or authority. a tax’’ in the 
proviso ‘to cL (2) of art. 276 could only mean that there was in force in the 
case of any State etc. a tax which was leviable under the law. Therefore, we 
are unable to accept Mr. Bobde’s contention that the word ‘‘tax’’ as it occurs 
in the proviso to cl. (2) of art. 276 must be construed to mean a tax which was 
actually levied irrespective of whether the levy of the said tax was lawful or 
otherwise. In our view, the word ‘‘tax’’ as it is used in the proviso to cl. (2) 
of art. 276 must mean a tax lawfully levied. 

Next Mr. Bobde says that in the year immediately before the commencement 
of the Constitution, there was in force no tax, the rate of which could lawfully 
exceed Rs. 250 per annum. In other words, Mr, Bobde says that in the year 
immediately prior to the coming into force of the Constitution the defendant 
Municipal Committee could not have lawfully levied a tax whose rate exceeded 
Ra. 250 per annum. The prior law on the subject was the law contained in 
s. 142A of the Government of. India Act, 1935. Under that law, the maximum 
rate of the tax in respect of any one person could not have exceeded Re. 50 per 
annum. Theréfore, says Mr. Bobde, immediately before the coming into force 
of the Constitution, there could not have been lawfully levied a tax, the 
maximum rate of which exceeded Rs. 250 per year. Mr. Bobde, relying upon 
this position, contends that the word ‘‘tax’’ used in the proviso to cl. (2) of 
art. 276 should be construed to mean a tax, the levy of which might have been 
lawful or otherwise. Mr. Bobde is not right in his submission. The clear 
answer to Mr. Bobde’s contention is that in that case you cannot levy a tax, 
the rate of which, in respect of any one person, would exceed Ra. 250 per year. 
That is the answer to the contention raised by Mr. Bobde. The answer is not 
that the word ‘‘tax’’ occurring in cl (2) of art. 276 should be construed to 
mean a tax leviable lawfully or otherwise. | 


‘Mr. Bobdə has then proceeded to make “another contention, and this conten- 
tion is advanced by, him upon the assumption that the word ‘‘tax’’ occurring 
in, cL (2) of art. 276 may be construed to mean a tax lawfully leviable. 
Mr. Bobde says that under s, 142A, sub-s. (2), of the Government of India Act, 
1985, what the Legislature had dona was to fix.a coiling to the total. amount 
payable in repect of any One person to the Province or to any. one Municj- 
pality, district board, local hoard pr other‘ local authority, by way of taxes on 
professions, trades, callings and employments. Mr.’ Bobde says that under 
s. 142A, sub-s. (2), the levy of the rate of 02-8 per bale and the variation of 
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that rate from 0-2-8 to 0-4-0 per bale were valid and that what the Legislature 
had provided -by this sub-section was that the maximum rate of the tax in res- 
pect of any one person must not exceed Rs. 50 per annum. Mr. Bobde says that 
under s. 142A, subs. (2), a municipality could validly levy a tax at a rate even 
higher than the rate-of 04-0 per bale, but the total amount of taxes payable 
in respect of.any one person must not exceed Ra. 50 per annum. In this 
manner, Mr. Bobde says that even if we construe the word ‘‘tax’’ occurring 
in the proviso to al. (2) of art. 276 as meaning a tax lawfully leviable, even 
go the enhanced rate of.04-0 per bale resolved to be levied by the. Municipal 
Committee was a lawful rate. The only restriction imposed by cl (2) of 
art. 276, says Mr. Bobde, is that the total amount of tax payable by an indivi- 
dual must not exceed-the rate.of Ra. 250 per annum. Even this restriction is 
subject to a Ear and Mr. Bobde says that under the proviso, if the rate of 
tax exceeding Rs. 250 per annum could have been lawfully levied in the ‘year 
immediately prior to the coming into force of the Constitution, the same rate 
could be continued even after the commencement of the Constitution. 
Mr. Bobde’s argument in brief is that the enhancement of the rate from 0-2-8 
per bale.of pressed cotton to 0-40 per bale is a lawful enhancement and that 
what is provided by el. (2) of art. 276 is to lay down a ceiling of Rae. 250 per 
annum which is not to be exceeded. 

We have carefully considered this contention of Mr. Bobde, and we are con- 
strained to reject it. Mr. Bobde’s construction of the proviso to subs. (2) of 
a. 142A of the Government of:India Act, 1985, and of the proviso to cl (2) of 
art. 276 of the Constitution is opposed to the plain meaning of the words ‘‘the 
rate or the maximum rate’. If Mr. Bobde is right, the Legislature, while 
enacting the proviso to sub-s. (2) of s. 142A of the Government of India Act, 
and the learned framers of Constitution, while drafting the provipo to 
cL (2) of art. 276, would have used the words ‘‘the maximum tax” and not 
the words ‘‘the rate or the maximum rate.” The word ‘rate’ is not synonymous 
with ‘tax’, but it connotes a cale according to which a tax is to be levied. 
Thus, in our view, the reasion ‘‘the rate or the maximum rate’ in the pro- 
Er (2) of s. 1 of the Government of India Act and in the proviso to 

cl. (2) of art. 276 of the Constitution signifies a scale of rate. We have no 
doubt that when the Legislature used the words ‘‘the rate or the maximum 
rate’’ in the proviso to subs. (2) of s, 142A of the Government of India Act, 
and when the learned framers of the Constitution used them in the proviso to 
cL (2) of art. 276, they intended that the scale of rate, to be a valid scale, 
should be such that the total amount of tax payable under it in respect of any 
one person must not exceed Ra. 50 per annum before the coming into force of 

the Gonstitution and Rs. 250 per annum after the commencement of the Con- 
ore This was the view taken by a Division Bench of the Nagpur High 
Court in the unreported case of Bharat Kala Bhandar v. Municipal Committee, 
Dhomangaon.' In that case, the learned Chief Justice, delivering the judg- 
ment of the Bench, observed that the words ‘‘the rate or the maximum rate’’ 
in the proviso to sub-s. (2) of s8. 142A of the Government of India Act referred 
to but one rate or scale of rate. With great respect, that was a correct view. 

Upon the above construction of the words ‘‘the rate or the maximum rate’, 
it is clear that if in the year immediately prior to the coming into force of the 
Constitution a tax exceeding the rate of Re. 250 per annum was lawfully 
leviable in respect of any one person, it could be continued even after the com- 
mencement of the Constitution. It ia to be noted, however, that in the year 
immediately prior to the commencement of the Constitution, the rate of tax 
leviable in respect of any one individual was not to exceed Rs. 50 per annum. 

The change which was made in this position by cl. (2) of art. 276 was to 
increase the limit of Rs. 50 per annum to Re. 250 per annum. Thus, in the 
present case, there is no doubt that in the year immediately before the coming 

P. Miscellaneous ee and Rae J., on A 12, 1955 J 
389 af 1002, decided by Hidaystallah O: oe i Cone! 


424 THE BOMBAY LAW REPORTER. [voL. LX. 


into force of the Constitution, there was not in force a tax which could Justify 
the levy of anything more than Rs. 50 per annum by the Municipal Committee 
in respect of any one person. Accordingly, the enhancement of the rate from 
0-2-3 per bale to 0-4-0 per bale, at which enhanced rate the amount of tax 
leviable from the plaintiff factory would exceed Rs. 250 per annum, was wira 
vires art. 276 of the Constitution and was, therefore, illegal. ' 

Mr. Bobde invited our attention to certain observations in the judgment of 
this Court in the case of Jasheda Factory Lid. v. The Munsotpal Committee, 
Umarkhed.’ In the course of the judgment which Mr. Justice Bavdekar 
delivered on behalf of the Bench in that case, he observed: 

‘What sub-section (2) does is that it prevents the collecting of more than Ra. 50 
as a tax upon professions, trades, or callings after the 3ist day of March 1939.” 
The learned Judges were dealing with subs. (2) of s. 142A of the Government 
of India Act. With great respect to the learned Judges who decided that case, 
it would appear that the distinction between the word ‘payable’ which occurs 
in the proviso to sub-s. (2) of a. 1424 of the Government of India Act and 
‘collecting of tax’ was not considered by them. Accordingly, we are of the 
view that the above-mentioned observations of Mr. Justice Bavdekar in Jashoda 
Factory Lid. v. The Municipal Commitie, Umarkhed, would not assist Mr. Bobde’s 
client. In the case of Muntcipal Committee, Karanja v. New Hast India Press 
Co. Ltd., Bombay, which was decided by a Division Bench of the Nagpur High 
Court consisting of the learned Chief Justice and Mr. Justice Mudholkar, it was 
held that the enhancement of a tax levied after March 81, 1939, by a 
Municipal Committees on ginned cotton in excess of Rs. 50 per annum payable 
by one person was in contravention of s. 142A of the Government of India Act. 
The game view was taken by the same High Court in the case of Bharat Kala 
Bhandar v. Mumicipal Committee, Dhamangon. 

For the reasons stated above, we answer the question raised in the reference 
in the affirmative and hold that the enhanced rate of bales-tax, namely the rate 
of 0-4-0 per bale, since April 1, 1941, imposed by the Municipal Committee, 
Washim, under s. 66(1)(b) of the C. P. Municipalities Act as applied to Berar 
was uira vires art. 276 of the Constitution of India, 

Consistently with this view which we have taken in the reference, Special 
Civil Application No. 141 of 1957, which is an application under art. 226 of 
the Constitution, must be allowed. The prayer which is made in that appli- 
cation and which is allowed by us is a prayer for a declaration that the enhance- 
ment of the bales-tax made by respondent No. 1 with effect from April 1, 
1941, from 0-2-8 to 0-4-0 per bale of 14 maunds was illegal and wlira vires both 
of respondent No. 1, the Municipal Committee, and respondent No. 2, the sanc- 
tioning authority. A prayer for an appropriate writ of mandamus has also 
been made. The applicant has prayed that a writ of mandamus be issued to 
respondent No. 1, directing it to quash the notice dated April 9, 1957. That 
prayer is also granted in so far as the notice refers to the excess over the rate 
of 0-2-3 per bale. It is to be distinctly understood that we are keeping open 
the question whether the partnership of the plaintiff is one entity or wh 
mdividual partners could be separately taxed. 

No order as to costs of the reference. So far as Special Civil Application 
No. 141 of 1957 is concerned, the respondents will pay the costa of the appli- 


cant and bear their own. 
Order accordingly. 


+ 


1 (1957) M. P. No. 127 of 19856,*decided 24, 1057. 
by Bavdekar and Kotval JJ., on January 2 [1948] Nag. 971. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice. 


RANGABAI KRISHNA BADGUJAR v. SHANKAR HARI MALI.* 
Bombay Agricultural Debtors Relief Act (Bom. XXVII of 1947), Seca. 24, 22, 32(2) (v) 
—Transfer of Property Act (IV of 1882), Sec. 534—Applcation by debtor for adjust- 
ment of debts alleging that oral sales in nature of mortgage—Creditors putting for- 
ward previous agreements of sale under which they had gone into possession of 
properties—Maintainability of application by Debt Adjustment Court, 

In an application by the debtor to the Bombay Agricultural Debtors Rellef Court 
for adjustment of his debts, he challenged certain oral sales effected in favour of 
the creditors alleging that these sales were only ostensible sales and that the transac- 
tions were in the nature of mortgage. The creditors put forward certain previous 
agreements of sale under which they had gone into possession of the properties and 
contended that they were entitled to protect their possession under s. 53A of the 
Transfer of Property Act, 1882:— 

Held, that ag the posseasion of the creditors was protected under s. 53A of the Act, 
there was no question of the return of the purchase price or the purchase price being 
a charge upon the properties, and 

that, therefore, at the dale of the application there was no debt which the debtor 
was bound to pay and which debt could be properly adjusted by the Debt Adjust- 
ment Court. 

Jibhaoo Harising v. Ajabsing' and Gureppa Ningappa v. Baswannappa,” refer- 
red to. 


The facts appear m the judgment. 


Y. B. Patwardhan, for the petitioners. 
EB. B. Kotwal, for the opponent. 


CHacua C. J. A rather interesting point arises on this civil revisional ap- 
plication. The opponent applied to the Bombay Agriculture Debtors Relief 
Court to have his debts adjusted, and the two statutory issues that he was a 
debtor and that the total amount of debts due from him on the date of the ap- 
plication was not more than Ra. 15,000 were found in his favour. He challeng- 
ed two oral sales effected in favour of creditor No. 1 and creditor No. 8. The 
date of both the oral sales was March 16, 1984. Now, the case of the debtor 
was that these salea were only ostensible sales and that the transactions were 
in the nature of mortgage. In view of the decision in Jthhaoo Harising v. 
Ajabsing,' it is now settled that an oral sale is a nullity, but the consideration 
constitutes a charge upon the property, and the Court in that case held that in 
respect of the consideration, the debtor was indebted to the vendor and, there- 
fore, that debt could be adjusted. The debtor wanted to avail himself of the 
principle underlying this decision, but the two creditors put forward two agree- 
ments of sale, one dated September 21, 1981, and the other dated September 29, 
1931, and they contended that in pursuance of these two agreements, they had 
gone into possession of the property and that they were entitled to protect their 
possession by reason of the provisions of s. 53A. of the Transfer of Property Act. 
The trial Court held that the creditors were protected under s. 53A of the 
Transfer of Property Act, that the purchase money had not become repayable 
to the vendee and there was neither any liability nor any debt which could 
be adjusted under the Act. There was an appeal from this judgment to the 
learned Assistant Judge at Jalgaon and he came to the conclusion that the 
doctrine of part performance did not apply to the facts of this case, and he 
held that the amount mentioned in the two agreements for sale should be ite 
jasted, and remanded the matter back to the trial Court. It is against this 
decision that the two creditors have now come in revision. 

*Decided, Desember 6, 1957. Civil Revision Butavani, Civil Judge, J. 
Ale o 855 of 1956, from the decision B.A.D.R. Oase No. 1710 of 

R. Bhok, Assistant Judge, East Khan- 1 aos ba ogee. 
desh, at Jalgaon, in B.A.D.R. Appeal No. 20 2 (1058) 58 Bom. L, R. 45 
of 1955, reversing the order passed by D. D. l 
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Mr. Kotwal very fairly conceded that it was difficult to support the decision 
of the Assistant Judge when he took the view that s. 58A had no application 
and, therefore, this matter must be argued on the basis that s. 53A applies, 
that there has been part performance and that the two creditors are entitled to 
protection under the provisions of that section. But Mr. Kotwal put forward 
a different. argument in support of his client. His contention was that both 
the agreements for sale mentioned as consideration past indebtedness and ad- 
mittedly there were earlier mortgages executed between the parties, and - Mr. 
Kotwal says that under s. 22 of the Act, I should ignore the consideration 
mentioned in these two agreements and ask the Court to determine what was 
the actual indebtedness under the mortgages; and when that indebtedness has 
been ascertained, that could be made a charge on the property, and if the debt 
is satisfied, the property could be conveyed to the debtor. It is also urged that 
under s, 82(2) (v), an order for delivery of possession of any property can be 
made notwithstanding any law or contract to the contrary.. It is urged with 
some force that the whole object of the Act would be defeated if a creditor 
were to take from his debtor an agreament of sale, mention as consideration 
the amount of the debts as settled and thereby prevent the Court from ascer- 
taining what is the amount actually due by the debtor to the creditor notwith- 
standing what is mentioned in the agreement itself. It is further said that 
once a debtor has been held to be a debtor and also the amount of his debts 
do not exceed Rs, 15,000, the whole matter is at large and the debtor is entitled 
to have an investigation into the affairs of every creditor of his. 

Now, it is clear that a sale which has been effected between a debtor and a 
creditor and which cannot be challenged as merely ostensible and being really 
in the natùre of a mortgage cannot be opened up at the instance of the debtor. 
H a property of a debtor has been sold to the ereditor for a certain amount, 
even though that amount may represent past indebtedness, the only right that 
the debtor has is to challenge that sale under s. 24 and to have it proved that 
it is really a mortgage. In that case, the accounts of the indebtedness would 
be taken andthe debtor would be given a chance to redeem the debt. . But if 
the Court were ‘to hold that the sale is genuine, then under the Bombay 
Agricultural Debtors Relief Act, it is not open to the Court to go behind the sale 
and determine whether the consideration was proper or whether tthe. debtor 
actually owed to the creditor the amount mentioned in the sale-deed. I am 
not suggesting that a sale cannot be challenged in law, but the proper forum 
for challenging the sale would not be the Courts set up under the Bombay 
Agricultural Debtors Relief Act, but the ordinary civil Court. Now, with regard 
to the oral sale, the position, as already pointed out, has been clarified by 
Jibhaoo’s case. That sale could not be challenged as a mortgage, because an oral 
sale is not a sale at all in the eye of the law and it is a nullity. But the view 
taken by the Court in Jtbhaoco Harising v. Ajabsing was that inasmuch as the 
property was in the posseasion of the purchaser, the vendor had a charge for tha 
purchase price on this property and the purchaser was indebted to the vendor in 
respect of the purchase price. We are now dealing with a third class of case for 
_ which, except for certain observations of Mr. Justice Shah to which I ghall 

presently refer, there is no direct authority and that is the case of part per- 
formance under s. 58A. Now, s. 58A is intended to protect the possession af 
the person who can avail himself of that doctrine. In a sense he ig in the game 
position as a person who has acquired title by a proper conveyance or document 
of sale and the law overlooks the defect in his title and gives to him the same 
protection which it would have given to a person enjoying proper legal title. 
Therefore, when you analyse the case, the object of the debtor in this case is 
to deprive the creditors of the possession of the property which is protected 
by s. 58A of the Act. In a sense the position is similar to a case of a debtor 
who claims possession of the property against the vendee under a proper docu- 
ment of sale. As I have alreagy pointed out, it is not open to the debtor in 
the latter case to obtain possession unless he succeeds in satisfying the Oocurt 
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under s. 24 that the sale is ostensible and really it is a mortgage. The question 
is whether also in the former case the position is the same and whether the 
debtor can be permitted to deprive the creditor of his possession when the 
transaction between them is not a mortgage and when the creditor is in posses- 
gion under the provisions of s. 538A. 

Now, Mr. Kotwal has two answers to give. He says under s. 22 there is a 
specific provision that notwithstanding any contract purporting to close pre- 
vious dealings and create a new obligation, the Court shall inquire into the 
history and merits of the case; and Mr. Kotwal says that an agreement for sale 
ig a contract which purports to close the previous dealings between the parties 
and creates a new obligation. J am not at all satisfied whether the agreement 
of sale is a contract of the nature suggested by this particular provision of 
s. 22. But even assuming it was, s. 22 is merely procedural. The marginal 
note ‘mode of ing accounts’ correctly represents the extent and nature of 
that section. Therefore, before accounts can be taken under s. 22, we must 
find some provision in the Act which would fix the liability upon the creditor 
to render accounts. Mr. Kotwal is really putting the ceart before the horse. 
‘He wants to take accounts from the creditor in order to ascertain the lability, 
whereas in law the liability to account must first be ascertained, and then in 
taking the accounts, the Court must look to the provisions of s. 22 and follow 
the procedure laid down im that section. Now, I think it is clear that before 
accounts can be taken, there must be a debt due by the debtor and that there 
must be a relationship of debtor and creditor between the parties. In -the case 
of an ostensible sale, as soon as the Court holds that it is a mortgage, that rela- 
tionship is brought into existence, because whatever the debt due under the 
mortgage, the mortgage is redeemable and the Court determines the debt and 
allows the debtor to redeem the mortgage. In the case of an oral sale, the deb- 
tor who has received the purchase price is bound to return the purchase price 
if the sale is a nullity, and till that purchase price is returned, the vendee has 
a charge on the property in respect of that purchase price. Therefore, in that 
case also, the debt is established and there is a relationship of debtor and creditor 
between the parties. i 

Now, turning to this case, the first question that I have to consider is whether 
there is any debt due by the debtor which can be adjusted. The debtor came 
to Court with a clear case that he was liable to return the purchase price as the 
sale was an oral sale and no title passed. That case could not be pursued in 
view of Jtbhaoo’s case.” Then an attempt was made by the debtor to establish 
that, following that decision, there was a charge and he was liable, even in 
that view, to refund the purchase price and, therefore, he was a debtor. But 
when now the case rests not upon oral sale but upon agreement of sale, the 
position is entirely different. When the vendee has taken possession pursuant 
‘to the provisions of the agreement for sale, can it be said that the vendor is 
-indebted to the purchaser in any amount? The posseasion of the vendee being 
protected, the vendor cannot get back that possession and, therefore, there is 
‘no question of the return of the purchase price or the purchase price being a 
charge upon the property. As I said before, the position is identical with that 
of a proper sale-deed being executed and, therefore, we have a case here where 
‘at the date of the application, no debt was due by the debtor to these two ere- 
‘ditors-and there was no relationship of debtor and creditors between them. It 
is significant to note that in Jtbhaco Harising v. Ajabsing,’ the decision of the 
-Court actually rested on the fact that there was a debt Which the debtor was 
-bound ‘to pay. At page 982 of the judgment, we have the following obser- 
vations : s l l 

“...We think, therefore, that the learned District Judge came to'a right conclusion 
«In holding that the creditor had a charge on the property “intended to be sold, and of 
whith he was in possession. That being so, there is clearly a debt which the debtor was 
‘bound to pay. “The charge created in favour of the creditor was in respect of that debt, 


1 (1952) 64 Bom. L. R. 971, 
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That being the case, the transaction can properly fall within the purview of a Debt 

Adjustment Court, and the learned District Judge was, in our opinion, right in holding 

that the Debt Adjustment Court had jurisdiction over the matter in dispute.” 

Applying this ratio to our case, there is no debt which the debtor was bound 

i pay and which debt could be properly adjusted by the Debt Adjustment 
urt, 

Now, Mr. Kotwal has strongly relied on cL (v) of sub-s, (2) of 8, 32 which 
provides that ‘‘the Court may pass an order for the delivery of possession of 
any property notwithstanding any law or contract to the contrary”, and Mr. 
Kotwal says that whatever s. 53A may provide, brush it aside, give it a go-by 
and give the possession to the debtor if he is prepared to pay the debt which is 
finally adjusted. Now, in my opinion, that is not the correct reading of 
s, 32(2) (v). Section 32(2) (v) comes into force at the stage of the making of 
an award. It is only if there is a debt due by the debtor to the creditor which 
ean be adjusted by the Court that the Court can pass an award under a. 32, and 
it is only when the Court is passing an award under s. 82 that Mr. Kotwal is 
right that the Court can ignore the provision of any law and give possession to 
the debtor. But if the very foundation is lacking, if there is no debt and no 
debtor and creditor, then the question of applying s. 32 does not arise. I re 
ceive considerable support in the view that I have taken in the observations of 
Mr. Justice Shah in Gurappa Ningappa v. Baswannappa.' At page 462, the 
learned Judge says: 

“In any event a claim for posseasion of property which is delivered in pursuance 
of a contract to sell is not within the competence of the Bombay Agricultural Debtors 
Relief Court even if the opponent has acquired no title by the contract. In my judgment, 
under the guise of an application for adjustment of debts the debtor Is seeking to 
fostitute proceedings in the Debt Adjustment Court for obtaining possession of property 
comtrary to s. 58A of the Transfer of Property Act which enables the person put in 
possession to raise the plea of part performance.” 

Thess observatjons in all their force apply to the facta of this case. 

The result is the Judgment of the learned Assistant Judge will be set aside; 

the judgment of the trial Court will be restored. Rule absolute with costa, 


Bule made absolute. 


CRIMINAL REVISION. 


Before Mr. Justice Miabhoy. 
STATE v. MALAN.*® 


Indian Penal Code (Act XLV of 1860), Secs. 107 Expin. 2, 114, 109, 494—Applicability of 
Expla. 2 to s. 107—‘Antarpat’ held by accused during performance of marriage known 
to hin to be bigamous—Whether act of accused amounted to intentional aid—Accused. 
remaining present at bigamous marriage and throwing holy rice on couple and one 
of the accused distributing pan after such marriage—Whether such acts of accused 
constitute abetment of offence of bigamy. 

In order that Explanation 2 to s. 107 of the Indian Penal Code, 1800, may apply, 
it is necessary to determine whether an ald was given and whether with that aid 
the act or the offence was committed. 

Where the accuséd held the ‘antarpat’ during the performance of a marriage which 
he knew was a vold marriage under s 494 of the Indian Penal Coda, it was held 
that his act amounted to an act of intentional aid and fell within the purview of 
Explanation 2 to a. 107 of the Code. - 


1 (1056) 58 Bom. L. R, 489, at Satara, in Criminal Appeal No. 12 

"Decided, October 31, 1957. Oriminal Revi- of 1957, confirming the order pamed by V. B. 
mion Application No. 750 of 1057 from the Desai, Joint Civil Judge & Judicial Magi 
order of conviction and sentence pameed by trate, Firsts Class, Wai, In Criminal Case No. 
N, B. Bhupeli, Additional Sessians Judge, 549 of 1956. 
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The accused remained present at the time af the celebration of a marriage which 
they knew was a void marriage under « 404 of the Indian Penal Code, and they 
threw holy rice on the couple during the performance of the marriage. One of 
the accused distributed pan after the marriage ceremony was over. On the. question 
whether the aforesaid acts constituted an abetment of the offence of bigamy punish- 
able under s. 494:— 

Held, that the acts of the accused were not acts of abetment within the meaning of 
s. 107 of the Code. 

Empress v. Um and Queen-Emp. v. Lakshmi," referred to. 


The facts appear in the judgment. 


E. B. Kotwal, for the applicants-accused. 
V. S. Desai, Government Pleader, for the State of Bombay. 
8. M. Hussein, for the complainant, 


MraBHOY J. This is an application under s. 435 of the Criminal Proced 
Code for revising the order, dated June 4, 1957, passed by the learned Additi 
Sessions Judge, Satara, in Criminal Appeal No. 12 of 1957, by eee he 
confirmed the conviction of the applicants for the offence under s. 494, read 
s, 114, Indian Penal Code, and the sentence on each of them for one day’ 
rigorous imprisonment and a fine of Ra. 10, in default to suffer rigorous im- 
prisonment for one day more. 

The prosecution case was that accused No. 1 had gone through a ceremony 
of with one Krishnabai during the life-time of his wife Bayadabai. 
Accused No. 14 was alleged to be the priest who officiated at the performance 
of the aforesaid marriage. Accused No. 1 was charged under s. 494, Indian 
Penal Code and- was convicted for the offence under s. 494. Accused No. 14 
was convicted for the offence under s. 494 read with s. 114, Indian Penal 
Code. I am not eoncerned with the convictions recorded against these two 
persons. They had preferred an appeal to the Sessions Court at Satara from 
the aforesaid convictions, and their convictions were upheld by the learned Ad- 
ditional Sessions Judge in appeal. Thereafter, they preferred a revision ap- 
plication to this Court, and that revision application has been dismissed by this 
Court. Therefore, the question about the validity or otherwise of the aforesaid 
convictions does not survive for consideration. The present applicants were 
accused Nos. 2 to 9 and 11 to 13 in the trial Court. These accused were also 

with the offence under s. 494 read with s. 114, Indian Penal Code, on 
the -allegation that they had abetted accused No. 1 in the commission of the 
aforesaid offence under s. 494, Indian Penal Code. The learned Magistrate held 
that the aforesaid offence was brought home against the aforesaid accused. 
The accused went in appeal to the Sessions Court at Satara, and, as already 
stated, the learned Additional Sessions Judge upheld the convictions and sen- 
tences passed against these accused persons. 

The aforesaid accused Nos. 2 to 9 and 11 to 18 have come to this Court in 
revision. 

The only pomt which was urged in support of the present revision applica- 
tion. was that, on the facts found by the learned Appellate Judge, the offence of 
abetment cannot be said to have been established against all or any of the 
accused. Therefore, the principal question which arises for determination in the 
present revision application is whether, on the facts found by the learned ap- 
pellate Judge, the offence of abetment under s. 494 has been established ‘against 
all or any one of the aceused persons. Lo 
ao ee beca fount “aiecinett ail ane accused ‘persons are as 

OLIO WE : ° i 

(1) that these accused persons were present'at the time of the celebration 

of the marriage which was performed at the house of accused No. 


1 (188%) LL.B. 6 Bom. 126 EU eee 
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(2) that all these accused had knowledge of the fact that accused No: 1 was 
purporting to marry a second wife during the life-time of his first wife; 

(3) that these accused threw holy rice on the couple during the performance 
of the marriage. 
In addition to thia, the facta found against accused Nos. 3 and 9 are as follows: 
Accused No. 3 distributed pan after the marriage ceremony was over. Accused 
No. 9 held the ‘‘Antarpat’’ during the performance of the marriage ceremony, 
and he permitted the use of his premises for the performance of the aforesaid 
marriage. 

The question for consideration is whether the aforesaid acts or any of them 
constituted an abetment of the offence of bigamy punishable under a. 494, Indian 
Penal Code. 


Section 107 defines abetment. It is well known that an act of abetment may 
take place in one of three ways: (1) instigation, (2) conspiracy, or (8) inten- 
tional aid. Having regard to the charge in the present case, there is no doubt 
whatsoever that the prosecution did not allege that any of the aforesaid accused 
had instigated the commission of the offence of bigamy. This was conceded by 
the learned Government Pleader. The learned Government Pleader, however, 
urged that, on the facts aforesaid, the prosecution had established that there was 
a conspiracy by all the aforesaid accused persons to commit the offence of bigamy. 
I do not think I can agree with this submission. In the first instance, no con- 
spiracy was alleged in the charge. The charge was that the aforesaid accused 
had abetted the void marriage, knowing it to be void by celebrating the same. 
Therefore, the charge which the aforesaid accused persons were called upon to 
mest was that they had taken part in the celebration of the marriage. There 
was no allegation whatsoever that, prior to the celebration of the marriage, 
these accused had entered into a conspiracy for the purpose of celebrating the 
marriage in question. From the judgments delivered by the learned trial Magis- 
trate and the learned appellate Judge also, there is no doubt whatsoever that 
the charge which was pressed against the aforesaid accused persons was that 
they had participated in a void marriage. Moreover, the aforesaid facts, which 
I have mentioned and which have been found against the accused, do not leave 
any doubt that there was no conspiracy prior to the celebration of the marriage 
between the accused. Therefore, in my opinion, the charge which was levelled 
against the accused was not that they had entered into a conspiracy for 
celebrating a void marriage. Under the circumstances, the principal question 
which requires to be decided in the present case is whether the facts brought 
home against the accused persons as aforesaid constitute an intentional aid with- 
in the meaning of s. 107, Indian Penal Code. he 

For the purpose of determining this question, in my opinion, it is better first 
of all to concentrate on the first three general facts found against all the accused 
persons. Those general facts are that they knew that the accused No. 1 was 
ealebrating a void marriage and was committing the offence of bigamy; that 
they remained present at the time of the celebration of that void marriage; and, 
during the performance thereof, they threw holy rice on the couple. There 
is very good authority for the proposition that mere presence at the commission 
of a crime even with the awareness that a crime was being committed igs not in 
itself an intentional aid. This proposition is not being disputed by the learned 
Government Pleader. In fact, this proposition was laid down by this Court as 
early as in Empress v. Umi.1 The learned Government Pleader, however, con- 
tended that, though this is so, there may be some cases in which persons may 
occupy a position of influence and rank so that their presence may mean 
encouragement to commit the crime, and he contended that when such is the 
case, persons holding the*pogition of rank and influence should be regarded as 
abettors. For this purpose, the learned Govérnment Pleader relied upon a 
passage from Messrs Ratanlal & Dhirajlal’s Law of Crimes, 19th ed., at p.230. 


i 
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The passage is as follows : 

“Mere presence at the commision of a crime cannot amount to intentional aid, unless 
lt was intended to bave that effect. To be present and aware that an offence is about 
to be committed does not constitute abetment unleas the person thus present holds some 
position of rank or influence such that his countenancing what takes place may, under 
the circumstances, be held a direct encouragement...” l 
This passage is based upon the case in Qusen-Emp. v. Lakshms.' Bo far as this 
ruling is concerned, the aforesaid remarks are obtter. In this case, the learned 
Judges actually came to the conclusion that the woman who had been convicted 
of the offence of abetment did not hold a special position, and her mere know- 
ledge of what was done or was about to be done could not be held to be an 
abetment. Therefore, the observations which were made in this case do not 
give any help in deciding the present case. In my opinion, even if one agrees 
with the submission of the learned Government Pleader that under certain 
circumstances, where persons present hold position of influence or rank, their 
presence should be construed as an encouragement of the criminal act, in the 
present case, it is impossible to hold that the aforesaid accused persons held 
such a position vis a vis accused No. 1 that their presence should be taken as 
having encouraged accused No. 1 in committing the offence of bigamy. So far 
as some of the accused persons are concerned, the learned Government Pleader 
had to concede that their acts do not come within the principle which is enun- 
ciated above. Accused No. 5 is the brother of the bridegroom; accused Nos. 6 
to 8 are his bhaubands, and accused No. 13 is the brother of the bride. It is 
conceded by the learned Government Pleader that, so far as these accused per- 
sons are concerned, they cannot be said to be occupying a position of rank or 
influence, and their presence cannot be said to have encouraged accused No. 1 
in the performance of the void marriage. The learned Government Pleader, 
however, contended that the case of accused Nos. 1 to 4, 9, 11 and 12 stood on 
a different footing. Accused Nos. 2 and 8 are parents of the bridegroom, and 
accused No. 4 is his uncle. Accused No. 9 is the police patil of the village 
at which the marriage was celebrated, and accused Nos. 11 and 12 are the 
parents of the bride. It was contended that these persons occupied a position 
of rank and influence and, therefore, their presence must be taken to have en- 
couraged accused No. 1 in the performance of the void marriage. This aspect 
of the case does not appear to have been discussed before any of the lower 
Courts, and none of the lower Courts has applied its mind on this subject. 
The matter is not one of presumption arising from certain relationship existing 
between the parties. In my opinion, the matter is one which is dependent up- 
on the evidence m each case. The admitted fact is that these persons 
are related as aforesaid and that they remained present at the aforesaid void 
marriage. There is nothing else on the record of the case which would show 
that their presence amounted to encouragement and that, if these persons had 
not remained present at the time of the marriage, the offence of bigamy proba- 
bly would not have taken place and accused No. 1 would have acted in a manner 
different from what he did at the time of the performance of the aforesaid 
marriage. Sometimes, elders do remain present even at marriages which they 
disapprove. They may do so out of sentiment or social considerations. Un- 
der the aforesaid circumstances, having regard to the fact that I am dealing 
with this matter in a revision application, and the fact that this aspect of the 
case has not been considered by the lower Courts, I am not prepared to hold 
that the aforesaid accused should be held to have encouraged the performance 
of the void marriage simply from the fact that they remained present at the 
marriage. m 

The next point for consideration is whether the fact that the aforesaid accused 
persons threw holy rice on the couple should be regarded as an act of abetment. 
The evidence discloses that this act of throwing rice was done by the aforesaid 
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persons during the time when the ‘anterpat’ was held and the ‘mangalastakas* 
were being recited. The question as to whether this act amounts to an abet- 
ment or not depends upon a consideration of Explanation 2 to s. 107, Indian 
Penal Code. That Explanation says that whoever, either prior to or at the 
time of the commission of an act, does anything in order to facilitate the com- 
mission of that act, and, thereby, facilitates the commission thereof, is said to 
aid the doing of that act. Therefore, in order that the aforesaid act of throwing 
rice may be sgaid to be an act of abetment, it is necessary to enquire whether 
the act of throwing rice was.done in order to facilitate the commission of 
bigamy and, thereby, bigamy was facilitated. It is not shown that this act 
on the couple was a necessary part of the ceremony in the performance of a 
marriage. It is true that the ceremony which was undertaken by accused No. 1 
was @ Void ceremony, and anything which was done on the aforesaid day did 
not amount to marriage in Jaw. But, in order that an offence under s. 494 may 
be committed, it is necessary, at least, that all the ceremonies which are neces- 
gary to be performed in order that a valid marriage may take place, ought to 
be performed and, ordinarily, all these ceremonies would amount to a valid 
marriage but for the fact that the marriage becomes void on account of the 
existence of a previous wife. It is not shown to me that the throwing of rice 
on the couple was a necessary part of the ceremony in the performances of a 
valid marriage. It appears that this thing is ordinarily done by all the specta- 
tors who remain present at a marriage, and the act js more consistent with the 
presence of the aforesaid persons at the time of the celebration of the marriage 
rather than an active participation in the acts which ultimately lead to the forma- 
tion of the marriage contract. In my opinion, the aforesaid act in itself does not 
lead to the necessary conclusion that the act was done to factlitate the per- 
formance of the marriage, much less could it be said that thereby the performance 
of the marriage was facilitated. Under the aforesaid circumstances, I have come 
to the conclusion that the acta which have been brought home against all the ac- 
cused persons, except accused Nos. 3 and 9, whose further case will be considered 
hereafter, do not necessarily amount to an act of abetment. In my opinion, 
the acts which have been brought home against the aforesaid accused Nos. 2, 4, 5 
to 8, and 11 to 13 are not acts of abetment within the meaning of s. 107, Indian 
Penal Code and, therefore, these persons were wrongly convicted under s. 114, 
Indian Penal Code. 


Before I part with the case of the aforesaid accused Nos. 2, 4, 5 to 8 and 11 to 
13, I may mention that the learned Government Pleader had submitted that, in 
any case, the parents of the bride, i.e. accused Nos. 11 and 12, should be convicted 
of the offence of abetment. He contended that the bride Krishnabai being 
under 16 years of age, unless and until the aforesaid two parents had given the 
girl in marriage, the marriage ceremony could not have been performed. How- 
ever, there is no prosecution evidence at all that these accused had played any 
such part. The only witness who has been examined on behalf of the prose- 
cution is the witness Ramchandra. That witness does not say a word about 
any part having been played by accused Nos. 11 and 12 other than the acts 
which have been already mentioned as having been held proved by the learned 
trial Judge and the learned appellate Judge. Therefore, I do not think that 
I would be justified in upholding the convictions of accused Nos. 11 and 12 on 
the footing that these two persons had given ‘kanyadan’ or done any other 
| acts which wquld bring them within the purview of s. 107, Indian Penal 

e. 

For the aforesaid reasons, so far as accused Nos. 2, 4, 5 to 8, and 11 to 18 are. 
concerned, the present revision application deserves to be allowed, and their 
convictions deserve to be set aside. 

As regards accused No. 8, the only additional fact which has been found is 
that he distributed pan after the marriage was celebrated. This, in my opinion, 
is In itself an innocuous act an@ it cannot be said that this act was done with 
the intention of facilitating the marriage, which had already taken place, nor can 
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it be held that the marriage was performed in consequence of the distribution 
of the pan, 


So far as accused No. 9 is concerned, the evidence discloses that not only he 
allowed his premises to be used for the performance of the marriage, but he also 
further held the ‘antarpat’ during the performance of the marriage. In Em- 
press v. Umi, which I have already referred to, it was held that mere permission 
to allow one’s premises to be used for the purpose of the marriage does not in 
itself lead to the conclusion that the person had abetted the performance of the 
marriage. The learned Government Pleader, however, stated that the holding 
of the ‘anéarnat’ in effect amounted to an act of an intentional aid and 
this act did come within the purview of Explanation 2 to s. 107 aforesaid. To 
this, the reply of Mr. Kotwal was that, even if this was go, the offence under s8. 
114 cannot be said to have been committed, because, in order that an offence 
under s. 114 may be brought home, it is necessary, firat of all, that the offence 
must fall within the purview of s. 109, Indian Penal Code, and, in order that 
an offence under s. 109 may be said to be committed, it is not merely enough that 
there should be an act of abetment, but, in addition to that, the prosecution must 
prove that the offence was committed in consequence of the abetment. He 
contended that although accused No. 9 may have given the aforesaid inten- 
tional aid, it cannot be said that the offence of bigamy was committed in conse- 
quence of the act of holding the ‘antarpat’. Prima facte, this is so. However, 
the learned Government Pleader relied upon Explanation 2 to s. 107, Indian 
Penal Code. That Explanation, inter alia, states that an act is said to be com- 
mitted in consequence of an abetment when it is committed with the aid which 
constitutes the abetment. The learned Government Pleader contended that the 
facts of the present case fall within the purview of the Explanation aforesaid. 
The contention of Mr. Kotwal was that the test which was to be applied for the 
purpose of finding out whether a crime is committed in consequence of abetment 
or not is to determine whether the offence would or would not have 
been committed if the intentional aid had not been given. I do not think 
that I can subscribe to this view. There is nothing in the Explanation afore- 
said which justifies the aforesaid submission. In my opinion, in order to deter- 
mine whether an act has resulted in the commission of a crime, the only impor- 
tant thing which has got to be found is whether the act was committed with the 
aid of the abettor in question, and, if it was committed with the aid, then, the 
act of the abettor would fall within the purview of the aforesaid Explanation. 
Having regard to the fact that the ‘antarpat’ was held by accused No. 9, and 
it was done with the full knowledge that the marriage was a void marriage, in 
my opinion, the act of accused No. 9 does fall within the purview of Explanation 
2 to s. 107, Indian Penal Code. Mr. Kotwal contended that the act of holding 
the ‘antarpat’ was done prior to the performance of the marriage, and, there- 
fore, it should not be regarded as an act of intentional aid. This argument 
ignores Explanation 2 to s. 107, Indian Penal Code. That explanation states 
in specific terms that an act of abetment may take place prior to the commission 
of the offence. Therefore, I have no doubt whatsoever that the act of accused 
No. 9 falis within the definition of the word ‘abetment’ in s. 107, Indian Penal 
Code. In order’ that Explanation 2 to s. 107 may apply, it is necessary to deter- 
mine whether an aid was given and whether with that aid the act or the offence 
was committed. In my opinion, the aforesaid act, which has been brought 
home against accused No. 9, was an act of aid and with that aid accused No. 1 
committed the offence of bigamy. Therefore, in my opinion, so far as accused 
No. 9 ig concerned, the offence of abetment has been brought home against him 
and he was rightly convicted. Therefore, the revision application of accused 
No. 9 will be rejected, and so far as the revision applicatton of the other accused 
is concerned, the same will be accepted. - 


For the aforesaid reasons, I make the rule absqlute so far as accused Nos, 2 to 


8 and 11 to 18 are concerned. I set aside their convictions under s. 494 read 
L. R38. 


434 ' THE BOMBAY LAW REPORTER. - [YOL LX», 


with s. 114, Indian Penal Code, and the sentences passed on them, and acquit 
them of the offence under s. 494 read with s. 114, Indian Penal Code. I fur- 
ther order that the fines if paid by them should be refunded. I discharge the 
rule so far as accused No. 9 is concerned. 

Order accordingly. 


Before Mr. Justice Miabhovy. 


NARSINHA BHASKAR CHITALE v. THE STATE OF BOMBAY.* 
Prevention of Food Adulteration Rules, 1955. Appendix B., A. 11.05+—Prevention of Food 
Adulteration Act (XXXVII of 1954), Secs. 2(1)(1), 7, 16(1)(a)(1)—Butter prepared 
from curd whether falls within definition of “butter” given in Rules—Butter so pre- 
pared and not coming up to standard mentioned in A. 11.05 whether adulterated 
article within s. 2(i) (1). 
Butter prepared from out of curd does not come within the purview of the defi- 
nition of the word “butter” given in A. 11.05 of Appendix B to the Prevention of 
Food Adulteration Rules, 1955. 


Ons Narsinha (accused) who was running a dairy in Poona city sold butter 
and milk products in the dairy. On September 6, 1956, the Food Inspector 
at Poona visited the dairy of the accused and purchased twelve ounces of 
butter from him. The sample of butter was divided into three equal parts and 
one part of it was handed over to the accused, the other part was sent to the 
Poona Municipal Corporation and the remaining part was sent to the Public 
Analyst, Poona, for examination. The Public Analyst examined the butter 
and found that it contained 22. 70% of moisture. As the moisture found in 
the sample of butter was more than the maximum percentage prescribed under 
the Prevention of Food Adulteration Rules, 1955, the Food Inspector, after 
obtaining the necessary sanction, prosecuted the accused for having sold 
adulterated butter in contravention of the provisions of the Prevention of 
Food Adulteration Act, 1954, and the Rules framed thereunder. The accused 
contended that the definition of butter in the Rules was applicable only to table 
butter or butter extracted directly from milk or cream by the mechanical pro- 
cess and not to butter obtained from curds by the churning process. The try- 

ing Magistrate held that the definition of butter in the Rules was applicable 
fn only to table butter but also to butter obtained from curds, and holding the 
accused guilty af having sold adulterated butter, convicted him under s8. 16 (1) 
(a)(s) of the Act. On appeal the Additional Sessions. Judge confirmed the 
conviction against the accused but reduced the sentence of fine passed by the 
magistrate and observed, in his judgment, as follows :— 

“Section 2, sub-s. (4) CL (1) of the Bombay Prevention of Food Adulteration Act, 
1954, provides that ‘an article of food shall be deemed to be adulterated if the quality or 
purity of the article falls below the prescribed standard or its constitutents are present 
in quantities which are in excess of the prescribed limits of variability.’ The prescribed 
standard of butter and the limits of variability of ite constltutents are to be found in 
Rule A. 11.05, Appendix B of the Prevention of Food Adulteratian Rules, 1955, which 
provides that butter means the product prepared exclusively from the milk or cream of 
cow or buffalo or both with or without the addition of salt and annatto and shall contain- 
not less than 80 per-cent. of milk-fat and not more ‘than 16 per cent. of moisture. No 


* Decided, November 8, 1957. Oriminal Revi- t “A. 11.05. Butter means the product pre 
sion Application No. 1179 of 1957, from the pared exolusively from the milk or cream of 
order of conviction and sentence passed by ocowor buffalo, or both, with or without the 
E D. Kamat, Additional Session Judge, Poona, addition of salt and annatto and shall contain 
in Criminal Appeal No. 115°of 1957, peat umning not leas than 80 per oent. of milk fat and not 
the order passed by R. K. Pujari, Special Judi- more than 16 per cent. of moisture. No 
cial Magistrate, First Olass, Municipal Cor- preservative is permismble in butter,” 
poration, Poona, in Oriminal Casa Ne. A.W.85. 

856. 
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preservative is permissible in butter. It is the contention of the defence that this defi- 
nition of butter is applicable only to table butter extracted directly fram milk or cream 
by the mechanical process and not to butter obtained from curds by the churning pro- 
cess. I find it rather difficult to accept this contention. In India, butter is mostly and 
usually obtained from curds by the churning process and it is impossible to believe that 
the legislature intended to exclude such butter from the operation of the Prevention of 
Food Adulteration Act, 1954. The rules framed under the said Act contain definitlons 
of butter-milk and curds. Dahi or curds has been defined as the product obtained from 
freah whole milk elther of cow or buffalo by souring. It shall not contain any ingredient 
not found in milk. Butter-milk has been defined as the product obtained, after removal 
of butter from curds by churning or otherwise. It is, therefore, evident that when the 
Prevention of Food Adulteration Act, 1954, was passed and the Rules thereunder were 
framed, the Legislature was quite aware of the process which is commonly followed in 
this country for the purpose of obtaining butter. Curds or Dahi is nothirmg but milk 
soured and it does not contain any ingredient which is not found in milk. The soured 
milk or Dahi owes its virtue to the production of lactic acid and it is very largely used 
in this country being more easily digested than raw or boiled milk. The ingredients of 
butter would be the same, whether it is taken directly from milk or cream or it is obtain- 
ed from soured milk or curds. In his treatise on Hyglene and Public Health, Sir Birendra- 
nath Ghosh, M.B.E. has stated that an average sample of butter contains 7.5 to 12 per 
cent, of water, 1.0 to 3.0 per cent. casein, 74 to 90.5 per cent. of fat and 1.0 to 7 per cent. 
of salt. The Legislature has, however, in its wisdom fixed the maximum percentage of 
moisture to be found In butter at 16 per cent. This maximum limit of variability has 
been fixed after making allowance for the difference in the constitutents of butter found 
in different parts of this country. I am, therefore, clearly of the opimion that the defi- 
nition of butter in Rule A. 11.05, Appendix B of the Prevention of Food Adulteration 
Rules, is applicable to all sorts of butter irrespective of the process by which it is 
obtained.” 


The accused applied in revision to the High Court. 
The application was heard. 


GQ. A. Sabnis, with Y. B. Gupte, for the applicant-accused. 
Y. H. Gumaste, Additional Assistant Government Pleader, for the State of 
Bombay. 


MraBHoy J. This is an application under s. 485, Criminal Procedure Code, 
by the petitioner Narsinha Bhaskar Chitale, who has been convicted by the 
learned Special Judicial Magistrate, First Class, Municipal Corporation, 
Poona, for the offence under s..16(1)(@) (+) of the Prevention of Food Adulte- 
ration Act, 1954, and sentenced to pay a fine of Rs. 300, in default, to suffer 
rigorous imprisonment for three months, and whose conviction has been upheld 
by the learned Additional Sessions Judge, Poona, who has reduced the sentence 
from Rs. 800 to Rs. 150. 

This revision petition raises a short question relating to the interpretation 
of the word ‘‘butter’’ as used in Appendix B to the Prevention of Food 
Adulteration Rules, 1955, framed by the Central Government, after consulta- 
tion with the Central Committee for Food Standards, under sub-s, (1) of s. 28 
of the Prevention of Food Adulteration Act, 1954. The facts leading up to 
. the present revision appheation are not in dispute. The petitioner is a dealer 
in butter. On September 6, 1956, the Food Inspector, Poona Municipal Cor- 
poration, visited the shop of the petitioner and purchased from him 12 ounces 
of butter. This butter was divided, as usual, into three parts, one of which 
was given to the petitioner. One of the other two parts was examined by the 
Public Analyst. The result of his examination was that the butter contained 
moisture to the extent of 22.7 per cent. The prosecution case was that this 
percentage was above the limit laid down by the Central Government in the 
Prevention of Food Adulteration, Rules, 19556.. Therefore, the prosecution 
alleged that the article which the petitioner had sold was an adulterated article, 
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This contention of the prosecution was based upon, the definition of the expres- 
gion ‘‘adulterated article’’ as given-in s. 2(+)(t) of the aforesaid Act. That 
definition is in two parts. The first part of the definition says that an article 
of food shall be deemed to be adulterated if the quality or purity of the article 
falls below the prescribed standard. I am not concerned in this petition with 
this part of the definition. The second part of the definition states that an 
article of food shall be deemed to be adulterated if its constituents are present 
in quantities which are in excess of the prescribed limits of variability. It is 
not disputed that the limit of variability in respect of butter is prescribed by 
the Central Government under the Prevention of Food Adulteration Rules, 
. 1955. The prescription is to be found in A. 11.05 which is to be found at 
‘ page 1475 of the Bombay Government Gazette dated October 18, 1955, Part IV-C. 
A. 11.065 first defines what butter ia and, then, proceeds to state that such butter 
shall not contain more than 16 per cent. of moisture. The petitioner has not 
disputed the report of the Public Analyst that the sample which was purchased 
by the Food Inspector contained 22.7 per cent. of moisture. Therefore, it is 
also not disputed that the butter did not come up to the standard as mentioned 
in A. 11.05. It is conceded that the sample, if it falls within the definition of 
butter as given in A. 11.05, would come within its mischief. Section 7 of the 
Act prohibits a person, inter ala, from selling any adulterated food, and 
s. 16(1) (a) punishes a person who sells adulterated food. Therefore, it is not 
disputed by the petitioner that, having regard to the fact that the butter which 
was sold by him did not come up to the standard mentioned in A. 11.05, the 
petitioner would be guilty of having contravened the provisions of g. 7 of the 
Act and render himaelf liable under s. 16(1)(a) of the Act. But the conten- 
tion which was urged by the petitioner in both the lower Courts was that the 
butter which he had sold was not butter within the meaning of the definition 
given in A. 11.05 of Appendix B to the Prevention of Food Adulteration Rules. 
Therefore, the short question which the Courts below had to decide was whether 
the butter which was sold by the petitioner was butter within the meaning of the 
definition given in A. 11.05. The contention put forward by the petitioner 
waa rejected by both the lower Courts. They came to the conclusion that the 
butter which was sold by the petitioner came within the definition of the word 
“butter”. The definition is as follows: l 


“Butter means the product prepared exclusively from the milk or cream of cow or 
buffalo, or both, with or without the addition of salt and annatto...” 
The admitted fact is that the butter which was supplied to the Food Inspector 
was prepared from curd. The contention of the petitioner is that the butter, 
supplied by him, having been prepared from curd, cannot be said to have been 
prepared from out of either milk or cream. Therefore, the main question which 

ire to be considered in the present revision application is whether butter 
which is prepared from out of curd does or does not come within the purview 
of the definition of the word ‘‘butter’’ as given aforesaid. 


In deciding this point, the first important point which has to be borne in 
mind is that the definition is exhaustive.and is not inclusive. The second im- 
portant point which is to be noticed is that the word ‘‘milk’’ itself is defined in 
A. 11.01, and that definition is as follows: : 


“Milk means the normal clean ‘and fresh secretion obtained by complete milking of the 
udder of a healthy cow, buffalo, etc.” ` 
Therefore, the word ‘‘milk’’ as used in the definition of the word ‘‘butter’’, 
has got to be read in conjunction with this definition of the word ‘‘milk.’’ If 
the definition of the word ‘‘butter’’ is read in conjunction with the definition 
of the word ‘‘milk’’, then, the result which one obtains is that butter means the 
roduct prepared exclusively from normal alean' and’ fresh secretion obtained 
y complete milking of the udder of a healthy cow or buffalo.’ The second part 
of the definition of the worde‘‘butter’’ is. that butter means the product pre- 
pared exclusively from cream. The word ‘‘cream’’ is also defined in A. 11.10 
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and that definition is as follows: 


“Cream means that porton of milk rich in milk fat which has risen to the surface 

of milk on standing and has been removed or which has been separated from milk by 
centrifugal force ....” 
Therefore, reading the definition of the word ‘‘butter’’ as given in A. 11.00 
in conjunction with the definitions of the words ‘‘milk’’ and ‘‘cream’’ as given 
in A. 11.01 and A. 11.10, the result which we obtain is that butter is that pro- 
duct which is obtained from normal clean and fresh secretion obtained by com- 
plete milking of the udder of a healthy cow, buffalo, ete., or that product which 
is prepared from that portion of milk, rich in milk fat, which has risen to the 
surface of milk on standing and has been removed or which has been separated 
from milk by centrifugal force. The word ‘‘curd’’ has also been defined in 
A. 11.06 and that definition is as follows: ; 

“Whole milk dahi or curd means the product obtained fram fresh whole milk either 
of cow or buffalo by souring. It shall not contain any ingredient not found m milk.” 
Therefore, the argument of the petitioner is that the substance which he sold 
was a substance which was prepared from curd; it was not a substance which was 
prepared from milk or cream. If the matter is looked at from the aforesaid stand- 
point, there is no doubt whatsoever that there is considerable force in the argu- 
ment advanced on behalf of the petitioner. The three words ‘‘milk’’, ‘‘cream’’, 
and ‘‘ourd’’ having been defined and the definitions being exhaustive, there 
ig considerable force in the argument that the definition of the word ‘‘butter’’ 
does not contain a product which is obtained from curd, and it refers only to a 
product which is prepared from milk or cream. This argument is further re- 
inforeed by the fact that butter is that which is exclusively prepared from milk 
or cream. The accent is on the word ‘‘exclusively’’. The argument, however, 
of the learned Additional Assistant Government Pleader is that the word 
‘‘milk’’ as used in the definition of the word ‘‘butter’’ does not exclude curd. 
The argument is as follows. He contends that, before one prepares butter, one 
has got first of ail to take fresh whole milk, and, before one obtains butter, that 
fresh whole milk has to undergo an intermediary stage or a process which is 
that of obtaining or getting curd from the fresh whole milk. Therefore, it is 
contended that, when butter is prepared from curd, what is prepared is not 
from curd alone, but the thing which is prepared is from a substance which is 
first milk and which, thereafter, becomes curd. The argument, in my opinion, 
contains a fallacy and that fallacy consists in ignoring the fact that curd is not 
milk, but that it is a milk product. Milk and milk products are two different 
things. The rules themselves make a clear distinction between milk and milk 
product. This is quite clear from the heading at A. 11. That heading is ‘‘Milk 
and milk products’’, Then there are a number of definitions beginning from 
A. 11.01 to A. 11.13. The definitions from A. 11.01 to A. 11.08 contain the 
definition of ‘‘milk’’, and the reat of the paragraphs contain the definitions of 
milk products. Therefore, m my opinion, when the Central Government used 
the word ‘‘milk’’ in the definition of the word ‘‘butter’’, the Central Govern- 
ment could not have intended to refer to milk products which have been sepa- 
rately defined. The Central Government must have intended to use the word 
‘‘milk’’ in the sense in which it was defined in A. 11.01. There is also one 
more argument which strengthens the aforesaid reasoning. When defining the 
word “‘butter’’, the Central Government has not merely stated that it is a 
product which is prepared from milk, but it has also stated “that it is a product 
which is derived from cream. If milk products were intended to have been 
included in the term ‘‘milk’’, then, in that case, the Central Government would 
not have used the word ‘‘cream’’, because from the definition of the word 
‘fcream’’ ag given in A. 11.10 it is quite clear that cream is more of milk than 
eurd is. Curd, as the definition in A. 11.10 shows, is obtained by souring milk, 
and cream, as the definition in A. 11.10 shows, is a portion of the milk itself, 
Therefore, in my opinion, when all the aforesati definitions are read together, 
it is impossible to come to the conclusion that the Central Government intended 
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by the use of the word ‘‘milk’’ to include the word ‘‘curd” threin. . That the 
Central Government was. conscious of the fact that curd was something diffe- 
rent, from milk, is also to be. found from, the. definition of the word ‘‘ghee’’ 
which the Central Government has given in A. 11.14. This definition was add- 
, ed by the Central Government and first published by the State of Bombay in 
Notification No. PFA. 1056-51628-D dated August 18, 1956, in the Government 
Gazette Part IV-C at page. 1158, and that definition is as follows: 
“Ghee means the pure clarified fat derived solely from milk or from milk curds or 
from.cream to which no colouring matter or preservative has been added.” 


Therefore, the word ‘‘milk’’ has been used here in conjunction with both the 
words ‘‘curd’’ and ‘‘cream’’, The Central Government has clearly expressed 
here its intention that ghee is that product which is derived from either milk 
or curd or cream. Therefore, the contention of the petitioner derives support 
from the fact that whereas word .‘‘curd’’ is used as one of the products 
from which ghee could be prepared in the definition of ‘‘ghee’’, that word has 
not been. used; when the Central Government defined the word ‘‘butter’’. 

. The main argument of the learned Additional Assistant Government Pleader 
was that if.the word ‘“‘butter’’ were to be construed so as to exclude butter 
prepared from curd, then, a major quantity of butter which is prepared in ' 
the country would be taken away from the purview of the prescribed standard, 
and, consequently, the intention of the Central Government in enacting the 
aforesaid Rules would be frustrated. Therefore, the learned Additional Assis- 
tant Government Pleader alternatively contended that the definition of the word 
““putter’’ should be so construed as to bring all products from milk, including 
curd, within that definition: I have given my anxious thought on this subject. 
The question for consideration is whether the word ‘‘milk’’ as used in the 
definition of ‘‘butter’’ should be given an extended meaning, that is, a meaning 
‘ *which is not assigned to it by the Central Government itself when it defined 
* . the word ‘“‘milk” in A. 11.01. The argument’ of the petitioner is that a Full 

Bench of our High Court has'definitely laid down the principles for construmg 
& penal statute and, having regard to the fact that the consequence of the pro- 
construction would be that the act of the petitioner would become punish- 
able under s. 16, the definition should be confined strictly within its limits ard 
should not be given an extended meaning, so that an act, which does not come 
within the plain and natural meaning thereof; is brought in it by a rule of con- 
struction. The Full Bench ruling which is referred to is the case of Tolaram 
Belumal v. State.! The relevant remarks are to be found at p. 376 in the judg- 
ment of his Lordship Chagla C.J. The relevant observations are as follows: ` 


' :Mr. Lulla is perfectly right when he'argues that if two possible and reasonable con- 
si celica Nees Gus & Gains ded oe eee ee 
which exempts the subject from penalty rather than one which imposes a penalty. It is 
also correct that the principle of construihg a statute in order to suppress a mischief and 
to advance the object of the legislation does not apply to a penal statute. It is not com- 
petent to the Court to stretch the meaning of an expression used by the Legislature iù 
order to carry out the intention of the Legislature. A penal statute must be constued 
according to its plain, natural and grammatical meaning.” 

‘Further on, the learned Ohief Justice has made a reference to the, case of Howell 
‘vy. Falmouth Boag Construction,” and observed that a statute should not be so 
construed that a man is put in ‘peril on an ambiguity. Thereafter, the learned 
Chief Justice has referred to a passage from the judgment of Lord Macmillan 
in London and North Eastern Ry. Co. v. Berriman® and observed that the test 
laid down therein is-the correct test to apply where a Court is construing a 
= statute. The passage which is quoted is as follows (p. 295): 

ae a . ft must be borne fh mind that while the statute and rule have the beneficent pur- 
pose of providing protection for workmen, their contravention involves penal consequahces 


1. (1088) 55 Bom. L. R. 368, Y£ 8 [1046] A. O. 278, 
2 [19H 2 AN. ER. 378. 
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under s. 11 ofthe ‘Act. Where penalties for infringement are imposed it is not legitimate 
to stretch the language of a rule, however þeneficent its intention, beyond the fair and 
ordinary meaning of its language.” 

Though the aforesaid Full Bench ruling was reversed by the. Supreme Court 
in Totaram Relumal v. State of Bombay’ the observations which were made by 
the Full Bench for the construction of penal statutes have been approved by their 
Lordships of the Supreme Court, They quote with approval the aforesaid pas 
sage from Lord Macmillan, 

The learned Additional Assistant Government Pleader, however, relied on 
a passage in Maxwell on Interpretation of Statutes, 10th edn., at p. 262. He 
contended that. the aforesaid rule did not apply to the ‘construction of a bene- 
ficent legislation like that relating to food adulteration, Maxwell states ag 
follows: 

, “The rule which requires that penel and some other statutes shall be construed 
strictly was more rigorously applied in former times when the number of capital offen- 
ces was very large, when it was still punishable with death to cut down a cherry-tree 
in an otchard,or to .be seen for a month in the company of gtpsles, or for a soldier or 
sailor to beg and wander without a pass. Invoked in majority of cases in favorem vitae, 
it has lost much of its force and importance in recent times, and it is now recognised 
that the paramount duty, of the fudiclal interpreter is to put upon the language of the 
legislature, honestly.and ‘faithfully, its plain and rational meaning and to promote its 
‘object.” 
Then Maxwell quotes Day J. in Newby v. Sims? and the quotation is as follows: 
“I cannot concur in the contention that because these acts (against adulteration) 
impose penalties, therefore, their construction should, necessarily, be strict. I think 
that neither greater nor less strictness should be apniied to those than to other statutes.” 
The aforesaid passages from Maxwell do nothing further than to enunciate the 
‘fundamental canon of interpretation of statutes—viz. that a statute 
should be interpreted according to its ordinary and natural meaning. 
I fail to see how that canon helps the learned Additional Assistant Gov- 
ernment Pleader in the submission which he has made in this case, 
His submission is that the word ‘‘butter’’, as used in the aforesaid defi- 
nition, should be given an extended meaning. The aforesaid two passages 
relied upon by him not only do not support him, but militate against such a con- 
tention. The passage quoted from the Full Bench ruling deals with a situation 
different from the one which is dealt with by the aforesaid two passages from 
Maxwell. The principles enunciated by the Full Bench ruling come into play 
only when there are two ‘possible and reasonable constructions which can be 
placed upon a penal provision. In that contingency, the Full Bench has laid 
down that the Court must lean towards that construction which -exempts the 
subject from penalty. What the learned Additional Assistant Government 
Pleader wants me to do in this case is to throw over-board the main principle 
of construction of statute, namely, that a statute should be construed according 
to its plain, natural and grammatical meaning. He wants me to give an extand- 
ed meaning to the word ‘‘butter’’. In my opinion, the moment one attempts 
to do the latter, one throws over-board not only the main principle of construc- 
tion of statute, but also does exactly that which is prohibited by the aforesaid 
Full Bench ruling, Therefore, in my judgment, the aforesaid two passages from 
Maxwell do not support the submission of the learned Additional Assistant 
Government Pleader. On the contrary, they negative it. . 

There was one more argument which was advanced by the learned Additional 
Assistant Government Pleader, and that argument was based upon the def- 
nition of the word ‘‘butter-milk”’ contained in A. 11.03. That definition ia: 

“Butter-milk means the product obtained after removal of butter from, curds by 
churning or otherwise.” 
It was contended that this definition showed that the Central Government was 
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conscious of the fact that butter-mik was a product which was derived’ from 
curd by churning. I am unable to appreciate as to how the aforesaid definition 
helps the learned Additional Assistant Government Pleader in support of his 
argument that the word ‘‘curd’’ should be added in the definition of butter 
when construing the word ‘‘butter’’ as used in A. 11.05. Qn the contrary, the 
aforesaid definition shows that the Legislature was conscious of the fact that 
butter-milk was derived from butter prepared from curd by churning. In 
spite of the aforesaid consciousness, the Central Government has not used the 
word ‘‘curd’’ in the definition of the word ‘‘butter’’. Therefore, in my opinion, 
the legitimate inference would be that the Central Government intended the 
definition to apply only to a product which was derived from milk or cream 
and not from curd. 

Therefore, in my opinion, having regard to the definitions of the words 
“milk”, ‘‘cream’’ and ‘‘ghee’’, as given by the Central Government, it is 
impossible to construe the word ‘‘milk’’ to include the word ‘‘curd’’. In my 
opinion, curd is a milk product; it is not equivalent to milk. It ig a product 
derived from milk, but it is not milk itself. Milk is a substance which ig clean 
and fresh. Curd is a soured substance. 

It is impossible to speculate as to what reasons the Central Government had 
in mind in excluding a product derived from curd from the definition of butter. 
It is true that mostly butter is derived in India from curd. But the Central 
Government might have thought that butter derived from curd might not be 
able to reach the standard which is laid down in this definition. The petitioner 
has placed materials on the record which show that, according to one Govern- 
ment of India publication, desks butter ordinarily contains 20 to 25 per cent. 
moisture and, according to a municipal authority, no prosecution should be 
launched even if the moisture is between 16 to 20 per cent. The Central Gov- 
ernment may have been aware of the opinion expressed in the aforesaid publi- 
cation that desks butter ordinarily contains 20 to 25 per cent. moisture. This 
may be one of the reasons which may have induced the Central Government to 
exclude curd from the definition of ‘‘butter’’. In my opinion, if one were to 
add the word ‘‘curd’’ on the ground that the intention of the Central Govern- 
‘ ment was to include butter prepared from curd, then, one would be doing some- 
thing which may not probably have been intended by the Central Government. 
If, in fact, the Central Government intends that butter prepared from curd 
also should be included in the definition of the word ‘‘butter’’ and that such 
butter also should conform to the standard laid down in A. 11.05, then, in my 
opinion, it is a clear case in which the Central Government must express its 
intention clearly by amending the definition of butter and including in it the 
word ‘‘curd’’, 

Having regard to all the aforesaid considerations, I have come to the con- 
clusion that the prosecution has failed to establish that the butter which was 
sold by the petitioner came within the mischief of the definition of the word 
‘*butter’’. Therefore, the butter sold by the petitioner cannot come withm the 
mischief of the definition of adulterated article given in s. 2(4) (F) of the Pre- 
vention of Food Adulteration Act. That being so, unless and until the prose- 
cution adduce evidence to show that the butter in question fell within any of 
the other clauses of s. 2, the offence against the present petitioner cannot be said 
to have been brought home. Such is not the case of the prosecution, The pro- 
secution intended to get the petitioner punished only on the ground that the 
constituents of the butter were in excess of the prescribed limits of variability. 
The prosecution having failed to established that, in my opinion, the revision 
application deserves to be allowed. , 

I make the rule absolute. I get aside the conviction of the petitioner for the 
offence under s. 16(1)(&)($) of the Prevention of Food Adulteration Act, 1954, 
and the sentence imposed upon him. I acquit him of that offence, and further 
order that fine, if already paid, should be refunded to him. 


Application allowed: Conviction and sentence set avide. 
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Before Mr. Justice Datar and Mr. Justice Miabhoy. 


STATE v. PARSHOTTAM KANATYALAL.*® 
Prevention of Food Adulteration Act (XXXVII of 1954), Sec. 20(1)—Prosecution under 
Act can be instituted by whom—Whether prosecution can be instituted with written 
consent of authorities mentioned in s. 20(1)—Such written consent should whether 
specify and name person as duly authorised to tnstitute prosecution, 


Under s. 20(1) of the Prevention of Food Adulteration Act, 1954, the prosecution can 
be instituted (1) by the State Government, (2) by a local authority, (3) by a person 
authorised in that behalf by the state Government, or (4) by a person similarly 
authorised by a local authority. A prosecution can also be instituted with the 
written consent of any of these four authorities. 

A. valid written consent under s. 20 of the Act should be a written consent which 
names a particular person as the person competent to institute the prosecution. 

Emperor v. Desaibhar and Rudra Dat v. Emperor," referred to. 


On July 9, 1956, the Food Inspector of the Baroda Municipality visited the 
milk shop of one Parshottam (accused) which was situated within the Municipal 
limits of the city of Baroda and purchased one and a half pounds of milk for 
analysis. The quantity of the milk purchased was divided into three equal 
parts, one of which was given to the accused and one was sent to the public 
analyst for analysis of its contents. The public analyst sent a report that the 
milk was adulterated. The Food Inspector then filed the present complaint 
against the accused for having committed an offence under s. 16(1)(a) read 
with s. 7 of the Prevention of Food Adulteration Act, 1954. This complaint 
was filed by the Food Inspector after taking the necessary consent in writing 
from the Chief Officer of the Baroda Borough Municipality, which was in the 
following terms :— 

“BARODA BOROUGH MUNICIPALITY. 

Sanction for prosecution. 

Under authority vested in the Chief Officer of the Baroda Borough Mumicipality by the 
Resolution No. 222 dated 7-5-1956 (copy of which is herewith attached) of the Baroda 
Municipal Board, sanction is hereby given for instituting prosecution against the following 
milk vendors for contravening the provisions of Government of India’s Prevention of Food 
Adulteration Act, 1954 


Name Address Date of Offence. 
Parsottam Kanayalal Narsinhji’s Pole 9-7-56. 


This sanction is accorded after going through Milk Analysis Report and other perti- 
nent documents and the nature of offence committed by each of the above persons as re- 
quired by section 20 of the Prevention of Food Adulteration Act, 1954. 

Dated 13-10-58. 
8d/ 
Chief Officer, 
Borough Mimicipality, Baroda.” 


The trying magistrate found the accused guilty of the offence with which he 
-was charged and convicted him. On appeal the Sessions Judge held that the 
prosecution instituted against the accused was without jurisdiction and he dis- 
a the accused, observing in his judgment as follows :-— 

.. This point has been considered by the Madras High Court in a decision report-. 
ed a Cannanore Milk Supply Co-operative Society, In re, (1956) IT MLJ. 465, (dated 


*Decided, December 18, 1957. Criminal of conviction and sentence pa td by P. M. 


Appeal No. 1159 of 1057 (with Criminal Revi- Mehta, Judicial Magistrate, First Class, 
sion Application Nos. 1291, 1292 akg 1298 of ane ae eer in Criminal Case No. 108 of 


1957), the order of 
O. O. Bhatt, Seanons Judge, oe in omy Ale a -Dii $9 Bom. L. R. 1088. 
_nal Appeal No. 33 of 1957, reversing the order ® [1988] A. I. R. AN. 542. 
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November 15, 1956). His Lordship Mr. Justice Somasundaram has considered the effect 
of s. 20(1) and has stated at p. 466 ‘It is clear from the provisions of s. 20 of Act XXXVI 
cof 1954 that a progecution can be instituted only by the following persons (1) the State 
Government or with tts written consent; (2) a local authority and (3) a person authorised 
in this behalf by the State Government or local authority.” It means that his Lordship 
has held that the words ‘or with the written consent’ go with the State Government and 
it is the written consent of State Government that is necessary for that would permit a 
prosecution to be instituted. It was urged on behalf of the respondents that no reasons 
bave been given in the judgment for holding that written consent could be only of the 
State Government and it was urged that the words ‘or with the written consent of 
should also be held to apply to local authorities or a person authorised in that behalf 
by the State Government or local authority. It is true that in the Madras decision no 
reasons have been given; but it is equally clear that the arguments that have been 
advanced here might not have been advanced and the point might have been conceded. 
To me it appears that the words ‘or with the written consent of suggests the written 
consent of the State Government only and not of a local authority or a person autho- 
rised in that behalf by the State Government or local authority. 

Looking to the language as used in s. 20(1) of the Prevention of Food Adulteration 
Act it is clear that the section was enacted to authorise certain authorities to institute 
a prosecution and it further wanted to provide for prosecution to be instituted with the 
written consent of particular authority viz. the State Government. If it was the inten- 
tlon that all the three authorities mentioned in s. 20(1) of the Preventioh of Food Adul- 
teration Act should be authorised to Institute a prosecution with their consent then the 
language used would have been quite different and the words ‘or with the written con- 
sent’ would not have been added after the words ‘except by’ but similar words with 
additions and alterations would have been added at the end to the effect ‘or with thetr 
written consent’. The words ‘or with the written consent of have been added after the 
words ‘except by’ and it shows that the Legislature intended that the written consent 
should only be of the State Government and of no other authority. I, therefore, agree 
with the interpretation as placed on bebalf of the appellant and with the interpretation 
given in the decision of the Madras High Court cited by me above. In the result the 
prosecution has not been instituted by a competent authority and therefore the convic- 
tion could not be upheld and must be set aside.” 


The State of Bombay appealed to the High Court. 


V. H. Gumaste, Additional Assistant Government Pleader, for the State. 
Y. M. Thakkar, for M. N. Thakkar, for the accused in Cri. Appeal. 
Rajam Patel, with G. 8. Barot, for the applicants in the C.R.As. 

S. B. Vaku, for the complainant in Criminal Revision Applications. 


DATAR J. Criminal Appeal No. 1159 of 1957 has been preferred by the State 
of Bombay against the order passed by the learned Sessions Judge of Baroda 
in Criminal Appeal No. 33 of 1957 on his file. 

The case of the prosecution was that the respondent, who was the accused in 
the trial Court, owned a milk shop withm the municipal limits of the city of 
Baroda. The Food Inspector of the Baroda Municipality visited the milk 
shop of the accused on July 9, 1956, at about 8-30 a.m. and purchased 14 lb. of 
milk for analysis, after giving him the necessary notice in that behalf, as 
required by the provisions of the Prevention of Food Adulteration Act, 1954. 
The, quantity of the milk purchased by the Inspector was filled in three bottles 
in equal parts, and the bottles were duly closed, sealed and labelled in the pre- 
sence of some panchas. One bottle was given into the possession of the accused, 
and one was sent to the public analyst for analysis of its contents. On July 80, 
1956, the public analyst sent a report that the milk was adulterated, and it 
contained 2.7 per cent. fat and 4.1 8.N.F. The Food Inspector thereafter 
filed the complaint, out of which the present proceedings arise, against the 
accused, after taking the necessary consent in e Techs the Chief Officer, 
who was empowered by the municipality in that The Chief Officer 
accorded consent for instituting the prosecution. The complaint was that the 
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accused had committed an offence under s. 16 read with s. 7 of the Prevention 
of Food Adulteration Act. 

The learned Special Magistrate, First Class, was inclined to hold that the 
accused was guilty of the offence under s. 16 (1) (a) read with s. 7 of the Pre- 
vention of Food Adulteration Act, 1954, and accordingly convicted and sen- 
teneed him to pay a fine of Ra. 300, in default, to three months’ rigorous im- 
prisonment under s. 245, Criminal Procedure Code. 

Thereafter the accused preferred Criminal Appeal No. 33 of 1957 in the Court 
of the Seasions Judge of Baroda. The learned Sessions Judge was of the view 
that the Food Inspector was not competent to institute the prosecution under 
s. 20 of the Act, and held that the prosecution instituted against the accused 
was without jurisdiction, and accordingly set aside the order of conviction and 
sentence, and ordered the accused to be discharged. There was no order of 
acquittal passed by the learned Sessions J adge. 

Against the order of the learned Sessions Judge, the State preferred the pre- 
sent appeal No. 1159 of 1957. As there is no order of acquittal passed by the 
learned Sessions Judge, the appeal which has been preferred by the State would 
not be competent under s. 417 of the Criminal Procedure Code. We would, 
therefore, convert this appeal into a Criminal Revisional Application, and 
consider the point that has been raised in it on behalf of the State. 

The learned Sessions Judge stated that in view of the provisions of s. 20 of 
the Prevention of Food Adulteration Act, 1954, it was not competent to the 
Food Inspector to institute the prosecution against the accused. He was of the 
view that the Food Inspector was not an authority, nor an officer mentioned 
in that section, competent by himself to institute the prosecution. Further, he 
held that the clause ‘‘or with the written consent of’’ qualified only the words 
that immediately followed, namely, ‘‘the State Government’’, and, therefore, 
it was only with the written consent of the State Government that a prosectu- 
tion could be instituted by any person under the provisions of s. 20. 

In order to appreciate the contention raised on behalf of the State in this 
revisional application, it would be necessary to set out the terms of s. 20 of the 
Act. Section 20(1) reads as follows :— 

“No prosecution for an offence under this Act shall be instituted except by, or with 
the written consent of, the State Government or a local authority or a person authorised 
in this behalf by the State Government or local authority.” 


The construction which has been put by the learned Sessions Judge obviously 
ignores the two commas, which appear in the section before and after the clause 
‘for with the written consent of’’. One of the commas precedes, and the other 
follows the clause ‘‘or with the written consent of”. The plain grammatical 
meaning of this section is that the written consent may be of the State Govern- 
ment, or a local authority, or a person authorised in that behalf by the State 
Government or local authority. In our view, under this section, the prosecution 
can be instituted (1) by the State Government, (2) by a local authority, (8) by 
a person authorised in that behalf by the State Government, or (4) by a person 
similarly authorised by a local authority. Further, a prosecution can also be 
instituted with the consent of any of these four authorities. 

In the present case, the complainant, the Food Inspector relies upon the 
written consent of the Chief Officer. By a resolution No. 222 dated May 7, 1956, 
the Baroda Borough Municipality authorised the Chief Officer and the Health 
Officer, as per s. 20 of the Prevention of Food Adulteration Act, 1954, to allow 
them to give permission to file complainta for the commission of offences under 
the said Act. In view of this authority vested in the Chief Officer, the Chief 
Officer accorded sanction for prosecuting the present accused, by his letter 
dated October 13, 1966. In that letter it was stated that, under authority vested 
in the Chief Officer of the Baroda Borough Municipality by Resolution No. 222 
of May 7, 1956, of the Baroda Municipal Board, sanction was given for inati- 
tuting prosecution against the accused for contravening the provisions of Gov- 
ernment of India’s Prevention of Food Adulteration Act, 1954. The name ‘of 
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the accused, his address, and the date of the offence were mentioned. It was 
further stated in the letter that the sanction was accorded after going through 
the Milk Analysis Report and other pertinent documents and the nature of 
offence committed. by the accused, as required by s. 20 of the Prevention of 
Food Adulteration Act, 1954. Therefore, if this sanction were a written con- 
sent, as required by s. 20, there would not be any difficulty in the way of the 
Food Inspector instituting the present prosecution against the accused. We 
have already held that the written consent may be given, not only by the State, 
but also by the local authority, or by a person duly authorised either by the 
State or by the local authority in that behalf. In this case, the Chief Officer 
was a person who had been. duly authorised by his local authority to accord sanc- 
tion, and in the exercise of this authority vested in him, he gave the sanction 
for the prosecution of the present accused. 
But a forther question arises whether the written consent or the sanction as 
it is described by the Chief Officer is a proper written consent authorising the 
Food Inspector to institute the present prosecution. Reading the provisions 
of s. 20, it seems to us that the object of the legislature in enacting that section 
is that the prosecution, in regard to the offences contemplated by the Act has 
got to be instituted by the persons or authorities mentioned and referred to 
in that section. The prosecutor must either be one of the four authorities men- 
tioned above, or must be any person who must have in his favour a sanction or 
written consent from any one of those four authorities. A written sanction of 
«qhe nature which we have in the present case, or a written consent, without 
mentioning the person to whom such consent or sanction is given, would, in our 
view, not be a sufficient compliance with the terms of the section. The learned 
. Additional Assistant Government Pleader says that it is the normal rule that 
a criminal Court can be set in motion by any subject in the country. That may 
be true in regard to the offences, which are regarded as offences under the com- 
mon law. But where, as here, certain special offences have been created in a 
special Act, and where that special Act itself makes a further provision as to 
who should be the prosecutors in regard to the offences specified in that Act, 
then, in our view, a prosecution which does not conform to the provisions of 
that Act would be obviously without jurisdiction, and it ia not open to the com- 
plamant to say that the complaint had been filed in the exercise of his right 
under the common law. It is not difficult to conceive of the complications that 
might arise, if the written consent were not to specify and name the person as 
the prosecutor duly authorised to institute the prosecution under s. 20. The 
clause ‘‘or with the written consent of” necessarily indicates that, although 
the local authority, or the person duly authorised by the local authority in that 
can itself or himself institute the prosecution, still, it is within the 
‘power of the local authority, or the person authorised in that behalf by the 
local authority, to accord the requisite consent to any other named person to 
institute the prosecution. When a prosecution is instituted with the consent 
of the local authority, or with the consent of the person authorised by the local 
authority to give such consent, the local authority, or such person, still retains 
some control over the prosecution, which has been instituted at its or his in- 
stance. If the consent were not to name the person who is to be the prosecutor, 
and if the prosecution were undertaken, or instituted by any other person who 
is not named in that consent, then, it may well be that the local authority, or 
the person who has accorded such consent under the provisions of s. 20, may 
not thereafter retain any control over such prosecution. We, therefore, think 
that a valid written consent under s. 20 would be a written consent which names 
a particular person as the person competent to institute the prosecution. 
. The learned Additional Assistant Government Pleader says that this consent 
must have been obviously obtained by the Food Inspector upon making the 
. necessary application to the Chief Officer. It may be that such an application - 
might have been made by him,eand the Chief Officer might have granted that 
application by issuing the written consent or the sanction which is now upon 
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the record; but so far as the record of this-case goes, there is nothing. to show 
that any such application was made. It was incumbent upon the prosecutior 
to show that the institution was valid by producing the application and the 
order thereon, which according to the learned Additional Assistant Government 
Pleader show that the written consent, which is now upon the record, was, in 
fact, given in favour of the person who has instituted the prosecution. In the 
absence of any such evidence, we must hold that the written consent was not 
proper. 

Then, the learned Additional Assistant Government Pleader drew our atten- 
tion to what he calls the analogous provisions of s. 197 of the Criminal Proce- 
dure Code, and he relied upon a decision of our own Court, which is reported 
in Emperor v. Desatbhas.' He also relied upon another decision which is report- 
ed in Rudra Dat v. Emperor. We do not think we can derive any assistance 
in construing the present section from the cases decided under s. 197, Criminal 
Procedure Code. In the case which is reported in Emperor v. Desaibhas, the 
argument that was raised before this Court was that the sanction, which was 
relied’ upon in’ that case by ‘the prosecution, had not been addressed to any 
Court or officer, and the answer that was given by this Court to that argument 
was that there was nothing in the provisions of s. 197 which necessitated the 
sanction being addressed either to the Court or to the officer. Reference was 
also made to sub-s. (2) of s. 197, which stated that 

“the Central Government or the State Government, as the case may be, may deter- 

mine the person by whom, the manner in which, the offence or affences for which, the 
prosecution of such Judge, Magistrate or public servant is to be comducted, and may 
specify the Court before which the trial is to be held.” 
While construing this sub-section, their Lordships stated that it was not neces- 
sary that orders under the said sub-section should be passed in ‘every case. 
Their Lordships in that case only considered whether it was neceasary for the 
Government issuing the sanction to mention the Court to which the sanction 
was to be addressed, and obviously regard being had to the provisions of sub- 
s. (1) of s. 197, there was nothing in thoge provisions which required the Gov- 
ernment issuing the sanction to address its sanction to any Court or- officer in 
particular. Besides, sub-a. (1) of s. 197 of Criminal Procedure Code speaks of 
any Court not taking cognizance of the offence’ mentioned therein except with 
the previous sanction of the Government concerned. While the provisions of 
a. 20 of the Prevention of Food Adulteration Act, the wording- of which is 
different from that of s. 197, Criminal Procedure Code, speak of the institution 
of the prosecution except by, or with the consent, of the anthorities or- the person 
mentioned in that section. 


Then, the case reported in Rudra Dat v. Emperor was also- a case which arose 
under s. 197 of the Criminal Procedure Code. There, the sanction was con- 
veyed in a letter addressed. to the Deputy Commissioner of Almora, and the 
Deputy Commissioner apparently had an inquiry made by the 'Tahsildar, and 
the complaint was filed in the Court by the Assistant Inspector of Schools. 
Then, an argument was advanced in the Court that the sanction was addressed 
to the Deputy Commissioner, and he should have filed a complaint, This argu- 
ment was met by the Court, which obeerved that there was no provision in s. 197 
of the Criminal Procedure Code for a sanction to be addressed to any parti- 
cular officer. A sanction is an order directing the prosecution: of a certain per- 
son, and in the ordinary way that order is conveyed to thé authorities, who are 
responsible for initiating prosecutions in the locality in question. In the pre- . 
sent case, however, the authorities responsible for initiating or instituting the 
prosecution are mentioned and referred to in s. 20 of the Act itself. It is only `, 
the particular authorities, or persons mentioned in s.*20 of the Prevention of: 
Food Adulteration Act, who can, either by themselves institute the prosecution, 
or who can see that such prosecutions are instituted with their written congent. 


1 (1987) 39 Bom. L. R. 1056. 2 [1938] A. T, R. AIL 643. 
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Therefore, it must necessarily mean that the persons, who are authorised by the 
several authorities mentioned in that section to institute prosecution, must 
have derived their authority in their favour in the form of a written consent 
from either the State Government, the local authority, or the person duly 
authorised in that behalf. As we have already stated, the present written 
consent does not mention the name of the Food ector as the person compe- 
tent to institute the prosecution, and therefore we must hold that the institution 
of the prosecution was without jurisdiction and that the order of the learned 
Sessions Judge setting aside the order of conviction and sentence passed by 
the learned Magistrate is correct. Although, therefore, we do not agree with 
the view taken by the learned Seasions Judge on the construction of s. 20, we 
confirm the final order as passed by him. 

In view of our opinion ressed on the construction of s. 20 of the Preven- 
tion of Food Adulteration Act, the rules issued in Criminal Revisional Appli- 
cations Nos. 1291, 1292 and 1293 of 1957 are discharged. 

Stay is vacated, 

Order accordingly. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Mudhotkar and Mr. Justice Kotval. 


CHANDRAKANT SHAMSUNDERLAL SHARMA v. THE SECRETARY, 
VIDARBHA BOARD OF SECONDARY HDUCATION, NAGPUR.* 
Regulations of the Board of Secondary Education, Madhya Pradesh, Rule 7—Madhya 
Pradesh Secondary Education Act (XII of 1951)-—National Cadet Corpe Act 
(31 of 1948)—Validity of r. 7 of the Regulatione—Percentage of marks obtatn- 
ed by candidates at N.C.C. examenation added to their total obtained at SSC. 
examination under r, 7—Total of marks obtained by such candidates at S.S.C. exa- 
mination not higher than total obtained by petitioner at S.S.C. examination—Board 
at declaration of result of S.S.C. examination ranking candidates on basis of totals 
of candidate augmented as result of applicability of r. 7—-Petitioner not member of 
N.C.C. ranked after candidates whose totals augmented—Petition for issue of writ 

directing Board to rank petitioner as first tn list of successful candidates. 


The petitioner and respondents Nos. 2 and 3, who were declared as having passed 
at the Secondary School Certificate Examination held by the former Board of 
Madhya Pradesh, had secured at the examination 616, 610 and 607 marks respectively 
out of a total of 750 marks. Respondents Nos. 2 and 3 had both joined the National 
Cadet Corps and had obtained 64 marks and 56 marks respectively at the National 
Cadet Corps Examination, Under r. 7 of the rules contained in Chapter XVII of 
the Regulations of the Board of Secondary Education, Madhya Pradesh, made wumder 
the Madhya Pradesh Secondary Education Act, 1951, which dealt with special con~ 
ceesion for candidates joining the National Cadet Corpa, the Board added 16 marks 
to the total of respondent No. 2 and 14 marks to the total of respondent No. 3, with 
the result that the total marks deemed to have been obtained by respondents Now. 2 
and 3 were respectively 828 and 621 as against 616 obtained by the petitioner at the 
examination. On this basis, the Board, in declaring the result of the examination, 
showed respondent No. 2 as ranking No. 1, respondent No. 3 as ranking No. 2 and 
the petitioner as ranking No. 3. The petitioner in a petition to the High Court, 
under the Constitution of India, contended that though he had obtained the highest 
number of marks at the written examination held by the Board, he was shown ag 
ranking No. 3, that r. 7,made by the Board, whereunder the ranking was made, was 
ultra vires of the Constitution inasmuch as it allowed discrimination to be made 
amongst the candidates who appeared for the examination in the matter of giving 


*Deoided, September 13/17, 1957. Misoollanoous Petition No. 858 of 1958. 
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them marks and he, therefore, asked for a suitable writ directing the Board to place 
him as ranking first in the list of successful candidates:— 

Held, that as no legal right, fundamental or otherwise, had been made out by the 
petitioner and as there had been no infringement of art. 14 of the Constitution, the 
petition should be dismissed. 


Tus facta appear in the judgment, ie 7 


G. 8. Padhye, for the petitioner. 
A. Ñ. Bobde, for respondents Nos. 1 and 4. 
_ N. L. Abhyankar, for respondent No. 2. 


MupHOLKAR J. This is a petition by a person who was declared as having 
passed at the Secondary School Certificate Examination held by the fermer 
Board of Madhya Pradesh in the year 1956. The result of the aforesaid exa- 
mination was published by the Board on June 1, 1956. In that declaration the 
first twenty-five candidates were placed in the order of merit. The petitioner’s 
grievance is that though he had obtained the highest number of marks at the 
written examination held by the Board, he was shown as ranking No. 8 while 
respondent No. 2 who had secured six marks lees than him in the written exami- 
nation was shown as ranking No. 1, and respondent No. 8 who had secured nine 
marks leas than him was shown as ranking No. 2. The petitioner contends that 
rule 7 of the Rules made by the Board under the rule-making power conferred 
by the Secondary Education Act whereunder this ranking was made is wlira 
wires of the Constitution inasmuch as it allows discrimination to be made 
amongst the candidates who appear for the examination in the matter of giving 
them marks. He also wants that a suitable writ be issued to the Secretary of 
the Board and to the Board itself directing them to place the petitioner as rank- 
ing first in the list of successful candidates. 


It may be mentioned that the petitioner obtained 616 marks at the examina- 
tion out of a total of 750, whereas respondent No. 2 obtained 610 marks. The 
marks secured by respondent No. 3 at the examination were 607. The provi- 
sions of rule 7, which is impugned before us, of the Rules contained in Chap- 
ter XVII of the ‘‘Regulations of the Board of Secondary Education, Madhya 
Pradesh’’, read as follows: 

“Special concession for candidates who join the National Cadet Corpa.— 

' In the case of a candidate who has passed the “A Certificate Examination of the 
National Cadet Corps” 25 per cent. of the marks obtained by him in this examination 
shall be added— : 

either 
(1) to his aggregate marks if he has passed in all the subjecta, 


or 

(i) to the marks already obtained by him in one of the subjects under Parts A 

and C and in the written part of a subject under Part B, in which he fafled obtaining, 

however, not leas than 25 per cent. marks in that subject, before determining his final 
result: 


Provided that the maximum marks in the “A Certificate Examination” shall be 
deemed to be 100 and the total marks obtained by the candidate in this examination 
recalculated accordingly: 

Provided further that the marks shall be added to that subject in which the addition 

is more advantageous to the candidates.” 
Respondents Nog. 2 and 3 had both joined the National Cadet Corps and had ob- 
tained 64 marks and 56 marks respectively at the N.C,C. Examination. By reason 
of this fact 16 marks were added to the total of respondent No. 2, and 14 marks 
were added to the total of respondent No. 3, with the result that the total marks 
deemed to have been obtained by respondent Nos. 2 and 8 were respectively 
626 and 621 as against 616 obtained by the petitioner at the examination. It 
is On this basis that their ranking was made. 
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Shri G. S. Padhye who appears for the petitioner referred us to the pros- 
pectus issued by the Board of Secondary Hducation for the examination to be 
held in. the year 1956 and pointed out that military education is not one of the 


“+. prescribed subjects. On the basis of this fact he argued that only the marks 
`w „obtained by candidates in the subjecta which are included in the syllabus could 


a „4 


<‘ «be taken into account for determining the rank of the candidates. The Madhya 
_ Pradesh Secondary Education Act, 1951, came into force on February 24, 1953. 


+ 


«Fe 


a 


The regulations made under that Act came into force on the same date. In 
Chapter XVII of the Regulations are to be found subjects for the Secondary 
School Certificate Examination. ‘Those subjecta are divided into three Parts, 
Part A, Part B and Part ©. The Regulations prescribe that certain combina- 
tion of subjects for different parts only will be permitted. In rule 6 of Chap- 
ter XVI are to be found the conditions of passing the examination. In rule 7, 
which is the rule impugned before us, are set out certain concessions for candi- 
dates who join the National Cadet Corps. We have quoted this rule already. 
What is to be noted is that this particular rule is to be found in the same 
Chapter which sets out-subjecta for the Secondary School Certificate Examina- 
tion. Therefore, though military education is not a prescribed subject, ‘the 


candidates or the prospective candidates are told that if they obtain an A Certi- 


ficate at the National Cadet Corps Examination, a certain proportion of marks 
secured by them at that examination will be taken into account for certain 
purposes. It cannot, therefore, be said that what was done by the Board in 
this case was something which the candidates did not expect would be done. 
These particular regulations were published in the year 1953 and the candi- 


' dates who wanted to appear at the examination to be held in 1956 knew well 


‘in advance what the position would be. Therefore, if the candidates wanted 
to take advantage of rule 7, it was open to them to join the National Cadet 
Corps. 

It is, however, pointed out that every school does not possess this particular 


' facility, that is to say, every school does not have a unit of the National Cadet 


Corps. Now, it is open to a candidate to join such school as possesses such 


. facility. The rules regarding the formation of National Cadet Corps units are 


contained in the National Cadet Corps Rules made by the Central Government 
under the National Cadet Corps Act, 1948. Under these rules it is open to 
any school which satisfles the conditions laid down in the rules to apply for the 
allocation of a unit. It is, however, said that the Government is not in a pogi- 
tion to provide separate units for each school which is able’ to fulfil the require- 


‘ments of the rules. There was no averment of this fact in the petition as 


originally filed and it was only by way of an amendment that the petitioner 
averred that as against 310 recognised schools in Madhya Pradesh only about 
218 units were available for distribution. The Board has pointed out in its 


- reply that it is not aware of the position. The proper authorities who could be 


expected to plead specifically on the points are not before us and it would not 
be right to act upon'the amended statement which, does not appear to be veri- 
fied; We, however, find that the particular school to which the petitioner 


. belonged did have a National Cadet Corps unit, but on its own application the 


unit had to be withdrawn because the school could no longer fulfil the require- 
ments of the National Cadet Corps Rules. 


There is one more aspect of the matter which needs to be stressed. It is this. 
The responsibility for providing N.C.C. Units is not on the Board which is 
purely an examining. body but rests upon the State Government and the N.C.C. 
organisation. It is not easy to understand how, by making a rule like rule 7 


. any responsibility can fasten upon the Board. The Board has prescribed many 


subjects for being offered for the examination held by it It has also provided 
options in the selections of subjects. Can it be urged, with any force or sem- 
blance of reason that by merely prescribing subjects the Board ipso facto 
becomes responsible, even indirgetly, ‘to ensure that every school offers equal 


_ facilities to ita students to receive. instructions -in. all the. prescribed subjects’ 
a 4 
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Yet it was argued vehemently before us that the rule is discriminatory inasmuch 
as the Board has not, before enacting it, taken any steps to see that its imple- 
mentation will not cause disparity by reason of the failure of the authorities 
concerned (not the Board) to provide an opportunity to each and every pros- 
pective candidate to join the National Cadet Corps! 
Apart from the fact that the Board is not a body entrusted with the impart- 
ing of education or instructions but is merely an examining body, it would seem 
that the argument is based upon a misconception of the equality clause in the 
Constitution. Article 14 of the Constitution, which embodies it, reads thus: 
‘The State shall not deny to any person equality before the law or the equal pro- 
tection of the laws within the territory of India.” 
Two concepts underlie this Article: the equal subjection of all classes to the 
ordinary law of the land and the assurance of the same rights to all classes. 
The first of these concepts appears to have been taken from the British Conati- 
tutional doctrines while the second from the 14th Amendment to the Constitu- 
tion of the United States of America. While both the expressions aim at 
establishing what may be regarded as equality of legal status for all, there is 
some difference between those expressions. The former expression is somewhat 
a negative concept implying the absence of any special privilege in favour of 
an individual, whilé the latter is a more positive concept implying equality of 
treatment in equal circumstances. There is, however, one dominant idea common 
to both the expressions, that is, equal justice: (Sheoshankar v. M. P. Stage 
Gout.'). 
Jennings on the Law of the Constitution, p. 49, has expounded the principle 
of equality thus: 
“Equal before the law means that among the equals the law should be equal and 
should be equally administered, that like should be treated alike.” 
At the same time, equality before the law does not mean absolute equality of 
men, which is a physical impossibility. Nor does it mean that things which are 
different shall be treated as though they were the same. What it does mean 
is the denial of any special privilege by reason of birth, creed or the like, and 
also equal subjection of all individuals and classes to the ordinary law of the 
land, There is no denying the fact that it is impossible for any law to make 
or regard two things different in themselves as the same. What is meant by 
equality of status is that rights of the same kind are to be treated equally, i.e., 
in the same way, as between different individuals. 
Robson in his book on Justice and Administrative Law, 1947, says at p. 264: 
“This leads us to the principle of equality in that when a given set of facts or a 
particular group of indtviduals have been thrown into their appropriate legal categories, 
the judge must apply to the individual concerned the lew that governs the entire class 
of objects, or persons situated in those circumstances...This disinterested treatment of 
each member of a legal category on similar lines, regardless of race, religion, antecedents, 
physical appearance, intellect, public spirit or occupation ıs the foundation of judicial 
Impertlality.” 
Acting upon this principle, it has been held in numerous cases not only in the 
United States of America but also in India that reasonable classifications by 
law is not denial of equal protection. In Barbier v. Connolly? it was pointed 
out that what the constitutional guarantee forbids is class legislation but not 
classification which rests upon reasonable grounds of distinction. See also 
Sheoshankar v. M. P. State Govt.3, Chiranntlal Chowdhun v. The Union of 
Indha,* The State of Bombay v. F. N. Balsara.® It ia clear'from all these deci- 
sions that the Constitution does not prohibit legislation which is limited either 
in the objects to which it is directed or bv the territory within which it is to 
operate. As observed in Hayes v. Missourt® (p. 580): . 
“...It merely requires that all persons subjected to such legislation shall be treated 


1 [1951] A.I.R. Nag. 58, 86. 4 [1950] 8.0.R. 869. 
2 (1885) 118 U.8. $7, 28 Law ed. 928, 5 pon 8.0.R. 682. + 
3 [1951] ALR. Nag. 58, 86. 6 (1887) 120 U.S. 68, 30 Law ed, 578. . 
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alike, under like circumstances and conditions, both in the privileges conferred and in the 


. Habilite imposed,” ; 


Then again, as pointed out in Pembina Con. Silver. Mining Ete. Co. v. Pennsylva- 
nia! what is prohibited by the Constitution is deliberately treating a person or a 
class of persons in a prejudicial way. The classification permissible by the State 
extends to all kinds of activities and the State has wide discretion in the matter. 
It. is only where there is no reasonable basis for a classification that legislation 


making such classification may be declared discriminatory. Again, it is the 


duty of the Court to sustain the classification if any state of facts can reason- 
ably be conceived in justification of the classification. Further, the burden is 
upon the person who assails the classification to show that it does not rest upon 
a reasonable bagis. As observed by Willis at p. 580: 

“Many different classifications of persons have been upheld as constitutional, A law 
applying only to one person or one class of persons is constitutional if there is sufficient 
besis or reason for it.” 

Again, it must be borne in mind that the Court will not pronounce the law itself 
as discriminatory even though it lends itself to the practice of discrimination 
unless it is clear that in the guise of conferral of discretion upon an authority, 


arbitrary power is given to it with the sole or dominant intention that it be ' 


used for favouring or oppressing a particular class, community, race or other 
group.,See Snowden v. Hughes. Where a law grants protection to a class, 
which needs it, it has the effect of placing that class, if not on a par with the 
rest of the community, at least as nearly so as is practicable. It would, there- 


‘fore, be correct to say that the whole subject of classification is to minimise 


mequality. 

Such being the law, it is perfectly legitimate to look into the statement made 
by the Board Secretary at the Press Conference, a copy of which has been 
placed on record by the petitioner himself. In that statement, the Secretary 
has pointed out that ‘concession’ was given in view of the fact that the N.C.C. 
students have to put in four hours a week for the N.O.C. parades. In addition, 
of course, there is the admitted fact that the students joining the N.C.C. have 
also to attend camp for certain days in the year. The students who engage 
themselves in these activities would naturally be at a disadvantage in compa- 
rison with those who have not go’ themselves as regards the time avail- 
able for prosecuting their studies, It is however said that the time spent on 
the N.C.C. activities is not very considerable but the ‘reward’ given with 
respect to it is out of all proportion. As pointed out earlier, as against a 
total of 750 marks for the subjects prescribed, the additional marks available 
for a candidate who has joined the N.C.C. are only 25. It will thus be seen that 
the additional marks which a candidate can secure is not disproportionate to 


-the time which he spends over the N.C.C. activities. Indeed, the rule made by 
. the Board only tries to remove some disparity in so far as the examination is 
_concerned between the candidates who join the N.C.C. and those who do not 


` 


join the National Cadet Corps. 
It is then said that there are other inealculable advantages which the students 


derive by joining the National Cadet Corps, and if those advantages are taken 


into consideration, it will be realised that there is no occasion for giving any 
further concession to those students, It is not for us to find out what other 
advantages the candidates who join the National Cadet Corps derive by reason 


‘of the fact that they have obtained a particular kind of training except such 


as have a direct bearing upon’the examination for which they have to appear. 
What is of Immediate concern to a student is passing the examination and no 


` Bome remote advantage which may be gained by reason of obtaining a certi- 


ficate from the National Cadet Corps. If such remote advantage were the onl 


. gain to a student taking the National Cadet Corpe course, then it is possible‘: 


that many students, at any rate, those who are not particularly brilliant, would 


4 11 (1888) 125 U.B. 181, 125 Law ed. 650. 2 (1844) 821 U.S. 1, 8, 88 Law ed. 497. 


» 
t 


t 


1 « ir ‘ 
1957.] . CHANDRAKANT V, SECRETARY, V.B.8.E. (A.0.J.}-—Mudholkar J... 451 


be dissuaded from joining the National Cadet Corps. ‘It is reasonably possible 
that with the object of ensuring some kind of assistance to such students that 
the relevant rule was enacted. Bearing in mind that the Court must proceed 
on the assumption of the validity of the rule one would be compelled to say that 
nothing that has been argued before us would negative the assumption. There- 
fore, it will be seen that what is characterised as a concession is really in the 
nature of compensation. The effect of the rule is only to create a classification 
between two categories of candidates, vis. those who join the National Cadet 
‘ Corps and those who do not join the National Cadet Corps. This classification 
cannot be regarded as unreasonable because it is obviously in the national 
interest that as many students as possible should. obtain at least the rudiments 
of military training and acquire discipline. 

When a Court finds that the impugned rule or law creates a reasonable classi- 
fication, its duty is to sustain that rule or law. 
~ Apart from that, the fact remains that for determining the validity of the 
rule made by the Board we cannot properly consider the circumstances, even 
if such circumstances exist, that the Government or the National Cadet Corps 
Organisation are not in a position to provide units for each school which is able 
to fulfil the requirements of the rule. As already stated, the Board is only an 
examining body and has nothing to do either with the imparting of instructions 
in schools or with affording training to the candidates who join the National 
Cadet Corps., They have no control whatsoever over these matters. The latter 
ig governed by the rules made under the National Cadet Corps Act. It may 
be pointed out that there is nothing in these rules which would amount to a 
demial of equality. Under those rules every school which fulfils the require- 
ments of the rules shall be entitled to have a unit of the National Cadet Corps. 
The rules do not make any discrimination between a school and a school in the 
matter of obtaining a unit or between a candidate and a candidate in the matter 
of joining the National Cadet Corps so long as the school and the candidate 
concerned fulfil the requirements of the rules. If the rules made by the Board 
were themselves such as to create inequality on the ground of race, religion, 
antecedents, physical appearance, intellect, public spirit or occupation, then 
it would have been a different matter. In such a case, the rules would have 
infringed art. 14 of the Constitution inasmuch as their affect would have been 
to countenance or promote inequality. Such is not a case here. If for some 
reason the authorities concerned have bean unable to provide sufficient number 
of units for being allotted to the various schools, or if in a school in which such 
_ unit exists but candidates who satisfy the requirements of the rules have not 

been able to find place therein because of the limitation in the strength of the 
unit, it is difficult to see how the rules framed by the Board could be invalidated. ° 
The proper grievance to make in such cases would be against the authorities . 
charged with the duty of providing units and affording facilities to every candi- . 
date fulfilling the requirements of the rules to join a unit and not against the 
examining body which has nothing whatsoever to do with the matter. An 
action compelling the authorities to implement the rules by providing units or 
by providing opportunity to suitable candidates to join the unit can well be 
coneeived of but not one challenging the rule which affords a relief—or gives a 
concession, as the petitioner wants to call it—to a candidate who takes advantage 
of the National Cadet Corps rules and eventually secures an A certificate after 
having passed the examination held by the National Cadet Corps-authorities. 
Clearly the whole argument advanced before us is misconceived and rests upon 
an entire misapprehension not-only as to the meaning and scope of the equality 
clause but also as to the authority on which the responsibility with regard to 
the allocation of the National Cadet Corps units and determining their strength 
, There can, therefore, be no doubt as to the validity of the rule impugn- 
ed before us. It does not amount to ‘class legislation’ though it purports to 
make a classification. That classification rests woon a reasonable basis and, 
indeed, has the effect of removing.an inequality. - | 
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It was then strongly contended by Shri Padhye that what rule 7 permits is 
- taking into account at the additional marks for the purpose of pasing a candi- 
date who has failed in one or two subjects or for determining his class in the 
examination and not for determining the rank. Now, this is perfectly true. 
The rules nowhere say that these marks are to be taken into consideration for 
ranking the candidates, but at the same time it is to be observed that the rules 
do not say that the candidates should at all be ranked by the Board. What the 
Board has done is to rank the first 25 candidates, which is somethimg that was 
not required of it by the rules, inasmuch ag the rules do not require the Board 
to place candidates in the order of merit. It is difficult to see what grievance 
the petitioner can have for the simple reason that no particular significance can 
be attached to this ranking. Significance can be attached only to the passing 
of a candidate or to his placing in a particular class, but nothing more, If the 
Board does something over and above that the rules require, then it is of no 
significance, 

Shri Padhye finally argued that even if we were to take into account the 
marks given to respondents Nos. 2 and 8, who had obtamed A certificates, they 
would rank below the petitioner because m calculating the percentage of the 
marks 25 marks are to be added to the total of 750 marks which are allotted 
to the prescribed subjects. That may or may not be go. In our opinion, that 
would make little difference upon our view that the order in which the candi- 
dates have been listed by the Board has no legal significance. In other words, 
if the Board has done something which it ought not to have done in regard to 
this matter, no legal right of the petitioner can be said to have been infringed. - 

For these reasons, we are of opinion, that the petition is misconceived and we 
dismiss it. There will, however, be no order as to costs. 

The outstanding amount of security deposited by the petitioner shall be 
refunded to him. 


Korvat J. With greatest respect I am unable to agree with all the reasons 
given in the order just delivered, and so it is but proper that I should record 
my reasons separately. 

I agree with my learned Brother that the petition ought to be dismissed upon 
the short ground that no legal right, fundamental or otherwise, has been made 
out by the petitioner, nor has there bean an infringement of art. 14 of the 
Constitution. 

But I am unable to accept the contention which was advanced on behalf of 
the respondents that the additional marks given to the candidates under rule 7 
were given in order to compensate them for the loss of their time. 

In the first place, there is no sufficient material before us from which such 
‘a conclusion could well be drawn. The entire foundation of the argument on 
this score was apparently based upon a statement to the Press, purporting to 
have been issued by the Secretary of the Board (Annexure G), a statement which 
has been denied in the written reply of respondents Nos. 1 and 4. Respondents 
Nos. 1 and 4 also did not in their return take up the stand that the marks were 
awarded to the candidates as compensation for the loss of their time. When 
for the first time an argument was advanced on behalf of the Board and its 
Becretary, the facts were strongly controverted oh behalf of the petitioner. It 
seems to me that it was a much disputed question of fact as to whether these 
marks were originally allotted to compensate the students or not. The question 
` would also give rise to investigation of a number of ancillary facts such as 
how much time the students spend upon such activity, whether the time spent 
does interfere with their curricular activities or not, and so on. Therefore, in 
my opinion, we cannot safely found any conclusion upon such disputed ques- 
tions of fact in a petition invoking the constitutional powers of this Court. 

But the contention cannot for a moment he entertained if one considers the 
P of the regulation summed up by the’ Board itself at the end of rule 7 as 

OLLOWE i~- _ + 
“The spirit of the regulation is summed up below:— 
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(i) A candidate passing in all subjects may be able to get a better division by the 
addition of “A Certificate marks”. 

(ii) A candidate failing only in ane subject under Parts A and C or in the written 
part of a subject under Part B getting, however, not leas than 25 per cent. marks in that 
subject, may make up his deficiency by this addition and get the “First”, “Second” or 
the Third” Division instead of the “Pass Division”. 

(itt) A candidate failing in two subjects getting, however, not leas than 25 per cent 
marks in any of these, may make up the deficiency of ome of those subjects by the addi- 
ton of these marks and have the deficiency of the other condoned under proviso (i) or 
(i1) of Regulation 5 (a) and (b) to get the “Pass Division”.” 

It is clear that the additional marks were granted, not in order to compensate 
for any disadvantage or burden imposed on the candidates, but to enable a 
candidate to get a calculated and palpable advantage. 

Apart from this, it alao seems to me that the so-called disadvantage which 
was sought to be compensated was more or less illusory. J am unable to appre- 
ciate how the spending of a short time,—about 15 days during a camp and 4 
hours a week, it was said—by a student is a matter which so gravely handicaps 
him that he must be rewarded by the giving of additional marks, which reward, 
as I am presently going to show, is not available to every student on the same 
basis. Surely, students in schools do carry on a number of extra-curricular 
activities without being given extra marks for them at examinations. The 
explanation offered by counsel cannot be accepted. It was not raised on behalf 
of respondents Nos, 1 and 4, the facts on which it is founded are in dispute, 
and the explanation is negatived by the very text and the spirit of the rule 
itself. 

I am aware that the National Cadet Corps provide a very useful and laudable 
activity for the youth of the country. None is less alive than I to the necessity 
of imparting some sort of physical and military training to school and college 
students and instilling mto them a martial spirit—and what is its inevitable 
concomitant, discipline. The National Cadet Corps Act provided for such 
activities, but the Central Legislature in its wisdom did not make it a compul- 
sory activity but only an optional one, ag is clear from the provisions of ss. 6 
and 7 of that Act. It is the impugned Regulation 7 made by the Board of 
Secondary Education that introduces in a small way the element of compulsion 
because it awards extra marks to those undertaking the activity and passing 
the A certificate examination. Candidates who do not pass the examination or 
get the A certificate would inevitably lose those marks. The Board was not 
compelled by any law or authority to make or continue such a Regulation and, 
therefore, it must be assumed that the Regulation represents a considered 
decision of the Board itself. By making the regulation the Board assumed res- 
ponsibility albeit partially, for the National Cadet Corps activities. 

The Regulation itself is ill-conceived. To what anomalies it can lead was 
well illustrated by an example given during the hearing by Mr. G. S. Padhye, 
counsel for the petitioner. i 

The rule prescribes that the marks in respect of the A certificate examination, 
calculated in a certain manner, shall be added to the candidate’s aggregate 
marks if he has passed in all the subjects and gives an illustration. Now, to take 
a hypothetical case, suppose a candidate gets in the Secondary School Certi- 
ficate Examination 740 marks in the aggregate out of the maximum of 750 
marks and also gets the marks stated im the illustration appended to the rule, 
in the A certificate examination, then to his credit of 740 marks in the 8.8.C. 
examination will have to be added 19 marks more. Thus, he will according to 
the rule be entitled to 759 marks out of a maximum of 750 marks. Any rule 
which leads to so anomalous a result, condemns itself. The anomaly is created 
because while the Board decided to add marks to the total aggregate marke 
obtained by a candidate, they did not (indeed they could not without preserib- 
. Ing It as a subject) make a corresponding additiqn in the maximum marks, for 
the examination. 
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It is very desirable and proper for the Board to encourage such activity and 
to make it, if need be, compulsory, but if the.scheme contemplated by the 
National Cadet Corps Act is to be aided and its objects furthered by suitable 
regulations of the Board of Secondary Education, it seems to me that the Board 
ought to have seen to it that every student was put on a footing of equality and. 
was given an equal opportunity to avail of that scheme. 

In this connection it is relevant to refer to para. 4(a) of the petition wherein 
the petitioner has alleged 

‘that there are no fewer than 310 recognized High Schools In Madhya Pradesh and 

not more than 218 N.C.C. Units available for distribution amongst those schools, on 
account of the very limited funds and trained personnel available for the purpose at the 
disposal of the Central and State Governments, Further, some schools have been granted 
more,than one unit with the result that many of the institutions though anxious to have 
N.C.C. Untts attached to their schools are deprived of the advantage.” 
No doubt, these allegations were not in the original petition and were incorpo- 
rated in it by way of an amendment. But this Court allowed the amendment 
by an order dated August 31, 1956, and, therefore, these allegations form part 
of the petition and cannot be brushed aside. No’ objection was taken at the 
hearing on this ground or on the ground that the said allegations were not 
properly verified. 

There is no answer to these allegations. The Board in reply has simply seid 
in para. 4(A) that ‘‘These respondents have no information about the 
number of N.O.C. units available for distribution amongst the schools. They 
have also no information if some schools are granted more than one unit.” All 
that they have explained is the reason why the school in which the petitioner 
was going has no N.C.C. unit, which was not the gravamen of the petitioner’s 
charge 


Now it seems to me that the reply of the Board was mere equivocation. If 
the Board does not know how many N.C.C. units are attached to schools under 
its control, who else shall know? Is it to be supposed that the Board implements 
rule 7 without having this information in its possession? At any rate, the, 
Board had the means at its command and ample powers to get the mformation, 


. as a reference to sg. 8(6) and (k) of the Madhya Pradesh Secondary Education 


Act will show, and that it has not done so can only lead me to conclude that the 
facta stated by the petitioner are correct. 

Nor do I consider it a sufficient answer that the Government not being a 
party to this petition the proper authorities to answer these allegations are not 
before the Court. The petitioner states that he is aggrieved because the Board 
made rule 7 and gave ‘‘special concession for candidates who join the National 
Cadet Corps”. His grievance is not against Government for establishing the 
National Cadet Corps but against the Board which connected that activity with 
their normal courses of study by giving the extra marks for that activity. By 
the impugned rule 7 the Board accepted the N.C.C. activities as part of their 
curriculum. They need not have done so, or having done so could always amend 
the regulations, No doubt the first regulations were made by Government as 
s. 20 of the Act would indicate, but the section itself gives power to the Board 
to alter or modify them. Therefore, the responsibility of answering the alle- 
gations in the petition remains that of the Board. 

The partial implementation of the scheme adumbrated by the National Cadet 
Corps Act by the Roard of Secondary Education has resulted in several anoma- 
lies of which one has been already pointed out above. As stated by the peti- 
tioner, several schools have not provided a Cadet Corps at all, with the result 
that students attending those schools are at a disadvantage. - I shall presently 
deal with the argument that the student should not jom such schools if they 
know what is good for them. Even in the same school the number of candidates 
who take up the A certificate examination is necessarily limited by the strength 
of the Corps prescribed under, the National Oadet Corps Act, and it was not 
disputed that the sanctioned strength of the Cadet Corps in each school is leas 
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than the total number of students in the school. Quite apart from this, the , 
‘ rules under.the National Cadet Corpa Act Barta an age limit for the school 

student joining the Junior Division of. the National Cadet Corps, with the result 
that students below that age would be excluded even if they are willing and fit, 
and anxious to undertake the training prescribed. The Board has not taken 
into account these circumstances and has prescribed a uniform rule that a 
candidate who passes the certificate examination of the National Cadet Corps 
shall be given an advantage (subject to the mode of calculation prescribed) of 
25 per cent of the marks obtained by him in that examination to be added to 
his aggregate marks or to the marks in one of the subjects obtained in the 
Secondary School Certifleate examination. In my op ee s0 long as every 
student, willing and able to undergo training m the National Cadet Corps, has 
not an equal option to join it, there does arise an inequality which ought never 
to pervade the fleld of education. ` 

No doubt, in the many subjects prescribed for being offered for the examination 
an option of selection has been given to candidates. But that is not the case 
in regard to the special concession given to candidates who join the N.C.O. 
Under rule 7 if a candidate does not join the N.C.C. he or she loses outright the 
marks assigned for that activity. The point of substance is that the candidate 
cannot take up any other or additional subject and make good that loss. There- 
fore, there is no option given to him in the matter. 

Another ground on which this mequality was sought to be explained was that 
rule 7 makes a reasonable classification of candidates into two categories, vi~. 
candidates taking up the N.C.C. course and candidates not taking up that 
course. In the first place the rule does not indicate any classification at all, nor 
does it appear that its framers had in mind any classification. Secondly, even 
in the return of the respondents the rule was not sought to be justifled on the 
ground of any reasonable classification. In view of this, I think it unnecessary 
to discuss cases which lay down to what extent and on what principles classifica- 
tions may be held reasonable. 

Thirdly, it seems to me that what is here attacked is not the reasonableness of 
any so-called classification but want of opportunity to all students to take ad- ' 
vantage of that classification. I have already shown how a student even if 
willing and able to join the N.0.O. is not able to do so and, therefore, by not 
affording the same opportunities to every student the Board certainly per- 
petrated a gross inequality. Unfortunately, as I have said, it is not an in- 
equality affecting any legal right. 

There now remains to be dealt with two points urged on behalf of the Board 
which were based upon the following pleadings in their return :— 

Paragraph 4 — l 

“,..There is netther any responsibility nor any duty cast on the Board for teaching 
the prescribed subjects or for N.C.C. Training. The Board is not responsible even if 
there be any Inequality In the matter of opportunities for the study of any subjects or 
for the N.C.C. Training” ‘ 
and in paragraph 12 — 

“...He (the petitioner) deliberately chose a school which could not give him the 
opportunity for securing this special concession.” 

Now, it seams to me that a body like the Board of Secondary Education, 
charged with the responsibility for secondary school education in this tegion, 
cannot point to the default of a student or a school and say that because the 
former joined a particular school he has by his own act disantitled himself from 
raising the question of inequality. The stand which has been taken on behalf of tha 
respondents is that the school which the petitioner joined was a school which 
previously had a National Cadet Corps unit but for reasons best known to the 
school authorities, possibly a dearth of funds, it discontinued that facility, and 
the argument is that the petitioner ought not to have joined that school. This 
is not a stand which befits a responsible body lile the Board of Secondary Edu- 
cation and I deprecate the ‘tu quoque’ involved in the argument especially when 
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, the parties are so unequally matched. It is well known that a student and a 
minor like the petitioner has no choice in the matter of joining a school and that 
it is dependent more upon his parents and their financial condition and many 
other cireumstances, of which the student is not the master. Therefore, it is 
no answer to say that because the student joined a particular school which had 
no facility for N.C.C. activities he invited the inability to earn the additional 
marks. Besides, I have already stated that no school has a corps with a sufi- 
cient sanctioned strength to absorb all the students on its rolls. Therefore even 
if the petitioner had joined a school providing N.C.C. facilities, there was no 
certainty that he would have been able to avail of them. 

But apart from this, the more effective answer to any such argument is that 
it is the Board that has recognised such a school under powers vested in it by 
law and so the Board cannot be heard to complain that the school was in default 
or thé student at fault because he joined it. 

A cursory glance at the constitution of the Board and ita powers (ss. 5 and 8) 

- will show that the Board is a powerful body with overwhelming authority to 
enforce its decisions upon a defaulting school A mere threat to withdraw 
recognition under s. 8(f) would in most cases be effective-to ensure compliance 
with its wishes. Such an authority recognized the petitioner’s school and it 
seems to me that in these circumstances it is but a puerile answer to make to a 

.stident’s complaint ‘‘Though we recognised the school, why did you jom it?’’ 
— which is in effect. what the Board has said. 

Nor, in my opinion, is the Board correct in the stand it has taken that ‘‘there 
is neither any responsibility nor any duty cast on the Board for teaching the 
prescribed subjects or for N.C.C. training’’ and that ‘‘even if there be any 
inequality...” 

The very preamble of the Act indicates that it is the duty of the Board ‘‘to 
regulate Secondary Education...’’ Nothing could be clearer than that declara- 
tion and all the powers given to the Board are ancillary to that important duty. 
Though the conferment of many of those powers is preceded by the use of the 
word “‘may’’ (e.g. in s. 19), that word in the context in which it is used does 
not import a discretion but a duty. See the observations of Das J. (now Chief 
Justice) in Province of Bombay v. Khushaldas’ to the effect that: 

“...The authorities show that in construing a power the Court will read the word 
‘may’ as ‘must’ when the exercise of the power will be in furtherance of the interest 
of a third person for securing which the power was given.” 
and similar remarks in Gabdoo v. Rajan.? 

For these reasons, I am satisfied that the impugned rule 7 does create an 
inequality, and since the matter is important I have recorded separately my ~ 
reasons. It is regrettable that this Court is unable to assist the petitioner be- 
cause he has invoked only the Constitutional powers of Courts, One of the limi- 
tations on those powers that this Court has imposed upon itself is that it will not 
exercise those powers unless the infringement of a legal right is made out. That 
condition is missing here as my learned Brother has, with respect to him, so ably 
demonstrated, and so this petition will have to be dismissed. I agree that there 
shall be no order as to costs and that the outstanding amount of the security 
deposit made by the petitioner shall be refunded.to him. 


Petition dismissed. 


i è 
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[NAGPUR BENCH] 


Before Mr. Justice Mudholkar. 


RAMKISEN SURAJMAL AGARWALE v. NATH RAOJI AWARE.* 

Civil Procedure Code (Act V of 1908), O. VII, r. 11; Sec. 149—Insuffictently stamped 
plaint filed within period of limitation and application made for extension of time 
to pay deficit Court-fee—Whether Court bound to grant ttime to pay deficit Court-fee— 
Provision under which tima granted. 

Where an insufficiently stamped plaint is filed within the time allowed by the law 
of limitation for filing it and the plaintiff makes an application along with it for exten- 
sion of time to pay the deficit Court-fee, the Court is bound to grant time to the 
plaintiff to pay the deficit Court-fee. d 

Achut Ramchandra v. Nagappa Bab Balgyn,’ followed. 

Revansiddha Appa v. Shankar Appa,’ Radha Kenta Saha v. Debendra Narayan Saha,’ 
Subba Reddi v. Venkatanarasimhareddi;, Bahuria Ram Sawari Kuer v. Dulhin 
Motiraj Kuer,’ Narasimha Rao v. Venkata Krishna Rao,” Husain Ali Khan v. Ambika 
Prasad," Venkenna v. Atchutaramanna,* Apparao v. Bhagubal,” Radha Kanto Saha v. 
Debendra Narain Saha,” Vertannes v. Lawson," Goreylal v. Dayashankar, Brijbhu- 
khan v. Tota Ram™ Jnanadasundari Shaha v. Madhabchandra Mala.‘ Narayana 
Rao v. Venkatakrishna Rao,” Mukarram Khan v. Hardit Singh” and Shiva Charan 
Lal v. Behari Lal” referred to. 


Tue facta appear in the judgment. 


Y. V. Jakatdar, for the applicant. 
V. M. Kulkarni, for the non-applicant. 


MopHoLKaR J. This is a plaintiff’s application for revision of an order 
dated January 17, 1957 passed by the Third Civil Judge, Akola, empowered 
under s. 18 of the C. P. Courts Act, dismissing his suit as barred by time. 


The applicant filed a plaint in which he claimed a decree for Ra. 600 but paid 
only a court-fee stamp of Re. 1. He made an application along with the plaint 
for extension of time to pay the deficit court-fee stating therein that as court- 
fee stamps of the appropriate value were not available on that date, 
and as that was the last day of limitation for the filing of the plaint, he 
was paying a court-fee of Re. 1 and wanted an extension of time to pay the 
deficit The Court granted him time till June 28, 1956. The applicant 
paid deficit court-fee on June 21, 1956. Later the defendant made an ap- 
plication for review of the order in which he challenged the correctness of 
the averment made by the applicant to the effect that court-fee stamps of 
appropriate denomination were not available on the date on which he presented 
his plaint. The learned Judge upheld the contention of the non-applicant and 
held that the application for extension of time was not made bona fide. Upon 
this view, he held that the suit was not within time on the day the deficiency 
was made good and dismissed it as barred by time. The learned Judge relied 
in support of his decision on the view taken in Revannddha Appa v. Shankar 


* Decided, October 29. 1957. Civil Revision 7 (1987) I. L. R. 13 Luck. 897. 
Application No. 172 of 1957. against the order 8 S A. L R, Mad. 543. 
a by B.M. Sapre. 8rd Civil Judge, Akola, 9 [1949] A. I. R. Nag. 268. 

Suit No. 55 of 1958 10 (1922) 27 O. W. N. 566. 

1 (1918) L L. R. 88 Bom. 41, 48, 11 (1984) I. L. R. 13 Rang. 50 

s. 0. 15 Bora. L.R. 902. 12 hen Nag. 467. 

2 [1938] Nag. 359. 18 (1928) I. L. R. 50 AN. 980 

3 (1922) rt. R R. 49 Cal, 880., [1937] 14 (1931) I, C. R. 59 Cal. 388 
O.W.N. 804. 15 (1914) 27 M. L. J. 677. 

4 (1922) 71 M. L. J. 804. 16 [1941] A. I. R. Peshawar 69 

& (1988) I. L. R. 17 Pat. 687. 17 Mio A. I. R. Oudh 


6 (1832) M. W. N. 104 
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Appa.! In that case it was held by Pollock J. that if a plaintiff obtains under 
s. 149 of the Civil Procedure Code an extension of time for the payment of the 
deficit court-fees on a false representation, behind the back of the defendant, 
the Court granting the extension is entitled to review the order on the general 
principles that fraud vitiatea consent and that no party should be prejudiced 
by an order made behind his back. The case before Pollock J. was similar to 
the present and it seems to have been his view that in a case where extension of 
time is granted the Court can exercise its power under a, 149 of the Civil proce- 
dure Code only. However, a different view has been taken in Achut Ram- 
chandra v. Nagappa Bab Balgya.2 That is a Division Bench decision and. 
is binding on me. In that case a memorandum of appeal was presented on an 
insufficiently stamped paper. The appellant stated that he had no money with 

which, to pay the requisite stamp and sought time from the Court to make neces- 
gary payment. The District Judge refused to grant time and rejected the 
memorandum of appeal The High Court held that the District Judge was 
bound to grant time within which to supply the requisite stamp. Batchelor J. 
who delivered the judgment of the Court has ordered (p. 43): 

“,.. There can be no doubt, we think, that if the document presented had been a plaint 
and not a memorandum of appeal, the learned Judge’s order of rejection would have 
been unsustainable. That appears to follow from the terms of Order VI, rule l(c) 
which provides for the case of the presentation of a plaint written upon paper insuffi- 
~ ciently stamped, and the provision of the Jaw ls that such a plaint shall be rejected only 
tf the plaintiff on being required by the Court to supply the requisite stamp paper 
within a time to be fired by the Court fails to do so. In the case of an insufficiently 
stamped plaint, therefore, it is clear that provided the insufficiently stamped paper be 
presented within the time allowed by the law of limitation, the appellant is entitled 
as of right to demand from the Court that some further time, to be fixed according to 
the Court’s discretion, shall be allowed to him in order that he may make up the deficiency 
in the stamp.” | 
Dealing with the argument advanced before the learned Judges that the view 
‘taken by them was in conflict with s. 149 of the Civil Procedure Code, the 
learned Judge observed at page 46 : 

“,..That section, however, is, as we read it, a general provision empowering the Court 
to extend the time for the payment of fees on any and all documents which may be 
presented to it. But when a particular document is a plaint or memorandum of appeal, 
then the Court’s discretion must be exercised in accordance with the special provisions 
of Order VII, rule l(c). Thereafter section 149 would come into play, and would: 
operate to produce this effect, that upon the payment of the requistte fee within the 
time allowed by the Court, the document in respect of which such fee was payable would 
have the same force and effect as if such fee had been paid in the first instance.” 

The view taken in this case has been followed in Radha Kanta Saha v. Debendra 
Narayan Saha Subba-Redds v. Venkatanarasimharedds,+ Bahuna Ram Sawari 
Kuer v. Dulhin Motirai Kuer,© Narasimha Rao v. Venkata Krishna Rao® and 
Husan Als Khan v. Ambika Prasad.’ The same view has also been taken in Von- 
kanna v. Aichutaramanna®, Apparao v. Bhagubat® and Radha Kango Saha v. 
Debendra Narain Saha.10 However this decision has been expressly dissented 
from in Vertannes v. Lawson,!1 Goreylat v. Dayashankar, 12 Brijbhukhan v. Tota 
Ram, !S Jnanadasundari Shaha v. Madhabchandra Mala,!4 Narayana Rao v. Ven- 
katakrishna Rao'l® and Mukarram Khan v. Hardit Singh.1® In Shiva Charan Lal 
v. Behari Lal!" it hag been held that the proper provision under which time may 


1 Hot Nag. 859. 9 [1049] A. I. R. Nag. 268 
2 (1913) I. L. R. 88 Bom. 41, 48. s. o. 10 (1922) 27 C. W. N. 566. 
15 Bom. L. R. 98902. a 11 (1984) I. L. R. 13 Rang. 50. 

3 (1022) I. L. R. 49 Cal. 880; 11987] 12 edt Nag. 467. 

O. W. N. 804. 13 (1928) I. L. R. 50 AD. 980. 
4 (1022) 71 M. L. J. 804. ]4 (1081) T. L. R. 50 Cal. 888. 
5 (1938) I. L. R. 17 Pat. 687. 15 (1914) 27 M. L. J. 877. 
6 01837) M. W. N. 104. 16 [1041] A. I. R. Peshawar 69. 
7 (1937) I. L. R. 18 Luck. 897, ° 17 [1941] A. I. R. Oudh 80. 


8 [1988] A. I. R. Mad. 542. 
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be granted or extended is s. 149 and not O. 7, r. 11, which only states the various 
circumstances in which a plaint shall be rejected, one of them being the failure 
to supply the requisite stamp within a time to be fixed by the Court, that is, 
to be fixed by the Court if and when it exercises ite discretionary power under 
8. 149 in favour of the plaintiff. As pointed out in that case, r. 11 of O. 7 is 
not an enabling provision but a disabling one and the authority to grant time 
hes in s. 149 which gives a discretion either to grant or to refuse time. 

With great respect to the learned Judges who decided Atchut Ramchandra’s 
case (cit. sup.) there is a good deal to be said in favour of the view taken 
in the Oudh case and certain other cases. However, as already stated I am- 
bound by the decision of this Court and must accordingly hold that the Court 
was bound to grant time to the plaintiff to pay deficit court-fee. 

Since it was bound to grant time and it did in fact grant time, there was no 
question of reviewing the order in that light even assuming that the reasons 
given by the applicant for not paying the requisite court-fee at the time of filing 
the plaint were incorrect. 

The application for revision is accordingly allowed. I, however, make no 
order as to costs in this Court. 

Application allowed. 


[NAGPUR BENCH] 


Before Mr. Justice Mudholkar. 


RAMKRISHNA SHANKERRAO DHOLE v. RANGUBAIL 
MANIKRAO TATHODE.* 

Indian Contract Act (IX of 1872), Sec. 70—Plaintiff ploughing defendant's land in presence 
of defendants son and not intending to do so gratutously—Defendent intmating 
to District Development Department, to whom she had applied for getting land 
ploughed, that work done to her satisfaction—Suit by plaintiff against defendant 
claiming charges for work done—Whether defendant Hable to reimburse plaintiff. 


The plaintiff ploughed with his tractor certain land belonging to the defendant 
who had applied to the District Development Officer for getting the land ploughed 
with a tractor. The defendant’s son was present when the ploughing operation 
began and after the operation was completed, the defendant sent an intimation to 
the District Development Department that the work was done to her satisfaction. 
The plaintiff had offered to do the work only upon payment. In a suit by the plain- 
tiff claiming his charges for the work done by him under s. 70 of the Indian Contract 
Act, 1872, the defendant inter aHa contended that there was no such prior relation 
between them as would entitle the plaintiff to claim retmbursement and that what 
was done by the plaintiff did not give rise to any legal liability against her:— 

Held, that in the circumstances of the case what the plaintiff did was something 
which was lawfully done within the meaning of s. 70 of the Indian Contract Act, 
and the defendant was, therefore, liable to reimburse the plaintiff. 

Pallonjee Eduljee v. Lonavla City Munictpality,’ followed. 
Punjabhai v. Bhagwandas,’ not followed. 

Chedi Lal v. Bhagwan Das and Babu Bhagwati Saran Singh v. Maiyan Murat 

Mati Kuer,‘ referred to. 


Onr Ramkrishna (plaintiff) who was the owner of some fields ploughed the 
land belonging to Rangubai (defendant) with the help of his tractor and sub- 
sequently filed the present suit for Ra. 165 for the work done. The defendant 
denied her liability to pay the sum mainly on the ground that there was no 


*Deoidal, October 89, 1957. Civil Revision 2 (1928) I. L. R. 53 Bom. 309, s.o. 31 
Application No. 174 of 1957, against the Bom. L. R. 88. 
decision of M. V. Vechlekar, Civil Judeo, 8 (1888) II AI. 234. 
Amraoté, in Civil Suit No. 134 of 1985. 4 4931) 1. L. R. 10 Pat. 528. 
1 [1987] Born. 782, 8.0. 39 Bom. L. R. 888. 
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contract or an agreement with the plaintiff and as such she could not be held 
liable for this amount. The trial Court held that there was no agreement 
‘between the plaintiff and defendant and dismissed the suit observing as 


follows :— : 

“Plaintiff has not examined any witness from Development Scheme. Plaintiff also 
-cannot tell from whom the ploughing charges were to be recovered, if, Taccavi loan was not 
granted to the cultivator. Thus, after carefully considering the evidence, I do not think 
the plaintiff has proved the alleged agreement and, therefore, defendant No. 1 cannot 
Þe held liable for breach of the same. Therefore, I find that there was no agreement of 
‘ploughing between the plaintiff defendant No. 1. Hence I am of the opinion’ that 
mo responsibility can be y 

The plaintiff applied in revision to the High Court bench at Nagpur. 
‘The application was heard. 


G. J. Ghate, for the applicant. 
M. R. Rajkarne, for non-applicant No. 1. 


MupHouKar J. This is an application for revision under s. 25 of the Pro- 
vincial Small Cause Courts Act of the judgment of the Civil Judge, Amraoti, 
empowered under s. 18 of the C. P. Courts Act, dismissing the applicant’s suit 
for the recovery of Rs. 167-8-0. 

It is common ground that the applicant ploughed 7 acres and 28 gunthas of 
land belonging to the non-applicant No. 1 with his tractor. According to the 
applicant, non-applicant No. 1 and other cultivators of mauza Belora, tahsil 
Morshi, applied to the development Officer, Amraoti, for getting their flelds 
ploughed by a tractor and agreed to defray the costa of the work done. Further 
according to him, he commenced the work of ploughing in the presence of non- 
applicant No. 1 and that the latter acknowledged that he had done the work 
satisfactorily. He claims his charges at the rate of Ra. 22 per acre. According 
to non-applicant No. 1, her agreement was with the officers of the Development 
Department and not with the applicant and that thongh the applicant had 
plonghed 5 acres of her land she was not liable to pay anything to him. She 
also pleaded that the Development Officer had agreed to ‘give’ a taccavi loan 
for the purpose of meeting the expenses of ploughing the land, but as she was 
not granted any loan she was not liable for the applicant’s claim. 

The trial Court held that an agreement between the applicant and non-appli- 
cant No, 1 had not been proved and that, therefore, the latter was not liable 
for the claim. 

It may be mentioned that the Development Officer was also joined as defen- 
dant No. 2 to the guit, but the claim against him was dismissed on the ground 
that no notice under s. 80 of the Code of Civil Procedure was served on him. 
Though he has been made a party to this revision application, the applicant does 
not press his claim against him. 

What is urged on behalf of the applicant is that he is entitled to be paid his 
charges because non-applicant No. 1 had received the benefit of what he had 
done. In support of his claim the learned counsel for the applicant relied upon 
B. 70 of the Contract Act and the decision in Babu Bhagwati Saran Singh v. 
Mayan Murat Mati Kuer.' Section 70 of the Contract Act reads thus: 

“Where a person lawfully does anything for another person, or delivers anything to 
him, not intending to do so gratuitously, and such other person enjoys the benefit thereof, 
the latter is bound to niake compensation to the former in respect of, or to restore, the 
thing so done or delivered.” 

Now, it is not disputed before me on behalf of non-applicant No. 1 that what 
the applicant did was not done or was not intended to be done gratuitously, 
nor is it disputed that non-applicant No. 1 had received the benefit of what was 
done by the applicant. What is however contended on her behalf is that there 
was no such prior relation between the applicant and non-applicant No. 1 as 
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would entitle the applicant to claim reimbursement in respect of what was actual- 
ly done by him. Further according to her, what was done by the applicant 
cannot give rise to any legal liability against her. The learned counsel relying. 
on Punjabhai v. Bhagwandas! urged that though the word ‘lawfully’ has a 
very wide meaning, for the purpose of ascertaining whether an act is lawfully 
done within the meaning of s. 70 of the Contract Act, the test to be applied 
should be the one laid down in Cheds Lal v. Bhagwan Das®, viz. whether the 
person so acting held such a position with respect to the other as either directly 
to create or by implication reasonably to justify the inference that by the act 
done for the other person he was entitled to look for compensation for it to the 
person for whom it was done. He further contended that any other view would 
amount to saying that the effect of s. 70 of the Indian Contract Act would be 
to enable a total stranger, without any expres or implied request on behalf of 
the debtor to put himself into the shoes of the creditor which is something which 
the debtor did not want him to do. This test appears to have been accepted in 
Punjabhat’s case, but a different view has been taken by another division bench: 
of this Court in Pallonjes Eduljes v. The Lonavia Cay Munioipality.S The 
observations of Tyabji J. at pp. 787 and 789 are pertinent. He says: 

“..The relation under section 70 is created by the fact that one person lawfully does. 
something for another or delivers any thing to him and by the fact that the other person. 
enjoys the benefit thereof: and when this relation arises, the liability to make compensa- 
tion or to restore the thing delivered arises as a statutory liability not arising out of° 
contract.” 

He then referred to the observations in Cheds Lal’s case and the test laid down. 
therein which was accepted in Punjabhas’s case, and added: 

. “.,, But with all respect the observation throws no light on the subject. It reads into. 
the word awfully’ the existence of a relation before the act was done, viz, such a rela- 
tion as elther— 

' (1) directly creates, or 

(2) by implication reasonably justifies the inference that by doing some act the 
plaintiff is entitled to look for compensation to the defendant. 

But the very purpose af the section is to lay down in what circumstances such a 
relation must be taken to exist, viz, in what circumstances the plaintiff may claim that 
his act has directly created or reasonably justified the inference that he is entitled to. 
compensation. (p. 788). . 

If the word ‘lawfully’ is given its usual, ordinarily understood meaning, there is no. 
doubt that the acts for doing which compensation Is claimed, were done lawfully. (p. 789)”" 


The other, Judge constituting the Bench agreed with what was stated by Tyabji 
J. I am in respectful agreement with the view taken in this case and would 
respectfully follow it in preference to that taken in Punjabhat’s case. 

In the instant case, it is admitted that non-applicant No. 1 wanted to have 
the fleld ploughed with a tractor. Further we have evidence to show that non- 
applicant No. 1’s son was present when the ploughing operation began. There- 
is also the circumstance that after the operation was completed, non-applicant 
No. 1 herself sent an intimation to the District Development Officer stating that 
the field had been ploughed and that the work had been done to her satisfaction. 
The applicant had offered to do the work only upon payment. It would, there- 
fore, be clear from this that the act which the applicant did was neither gratui- 
tious nor purely voluntary but was an act which was done in pursuance of the- 
wishes of non-applicant No. 1 and in the presence of her son. That being the 
position, it must clearly be regarded as something which was lawfully done 
within the meaning of s. 70 of the Contract Act. She is thus liable to reimburse- 
the plaintiff to the extent of Re. 165 as claimed by him. 

Accordingly, I allow this application and decree the plaintiff’s claim in full 
with costa. | Application allowed. 
1 (1028) L L. R. 53 Born. 809, 8.0. 2 (P888) 11 All. 284. 

Bom. L. R. 88. : 
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Before Mr. Juca Mudholkar. 


DWARKADAS BALMUKUNDA SALAMPURIYA v, VINAYA KUMAR.* 

Central Provinces and Berar Municipalities Act (I of 1922), Secs. 176(2) (1), 176(2) G)— 
Madhya Pradesh Local Authorities (Electoral Offences) Act (XI of 1952), Sec. 3t— 
Contravention of s. 3 of Act XI of 1952 whether deemed to be corrupt and illegal 
practices within C.P. & B. M. Act, 1922—Whether expression corrupt and illegal 
practices in r. 17(a) framed under local Act covers all practices which are regarded 
as corrupt and illegal under common law—Candidate at election for presidentship 
of municipal committees induced to withdraw his candidature on assurance by another 
candidate that the latter on becoming president would appoint former vice-president. 
—Whether inducement of this kind bribery and falls within definition of corrupt 
and illegal practices under local Act—Witnesses—Wtinesses having interest in liti- 
gation— Whether open to Court to accept evidence of such witnesses. 

The contravention of the provisions of s. 3 of the Madhya Pradesh Local Autho- 

` titles (Electoral Offences) Act, 1952, is not deemed to be corrupt and illegal practices 
within the definition of that expression as contained in the rules framed under the 
Central Provinces and Berar Municipalities Act, 1922. 

The expression corrupt and illegal practices as used in cl. (a) of r. 17 of the rules 
framed under gs. 176(2)(i) of the Central Provinces and Berar Munictpalities Act, 
Soe Pe ee eee ee ee na ee Oe 
tained In r. 1 made under s. 176(2) (it) of the Act 

Rex v. Vaughan, referred to. 

Where a candidate for the election to the presidentship of the committee of a 
municipality governed by the Central Provinces and Berar Munictpalitles Act, 1922, 
was induced by another candidate to withdraw his candidature upon an assurance 
that the latter would appoint the former as vice-president In case he was elected 
as president, held that an inducement of this kind would amount to bribery and fall 
within the definition of corrupt and illegal practices as contained in the rules framed 
under s. 176(2)(i) of the Central Provinces and Berar Municipalities Act, 1922. 

In the matter of dealing with evidence of witnesses a Court has wide discretion. 
It ig open to the Court to accept the evidence of a person even though he may have 
some interest in the litigation, Hf it is satisfied that his evidence is worthy of credence. 
It is also open to a Court not to accept evidence of a witness on the ground that he 
has some interest Ina party. Where the Court has thus rejected the evidence of some 
witnesses on the ground that they are interested, or has accepted the evidence af 
some witnesses even though they are interested, its finding cannot be permitted to 
be regarded as erroneous in law. 


Tue facts appear in the judgment. 


M. N. Phadke, for the applicants. 
B. R. Mandlekar, for the non-applicant. 


MTUDHOLKAR J. This is an application for revision under s. 20A(5) of the 
Central Provinces and Berar Municipalities Act, 1922, of an order of the First 
Civil Judge, Class I, Akola dismissing the applicanta’ election petition challeng- 
‘ing the election of the non-applicant. 


Shri Phadke who appears for the applicants contends that the non-applicant 
induced one of the candidates, Shri Hussain, for the election to the president- 


“Decided, October 31, 1957. Civil Revision dates on whioh a poll is taken for an election 

ped eee No. 208 of 1957, agiinst the in that constd'uency. 
by J. N. Khare, First Civil Judge, (2) Any person who contravenes the provi- 

Clam I, Akola, in WL J. O. No. 62 of 1985. sions of sub-section (1) shal) be punishable 

t The relevant section is as under :— with fine which may extend to two hundred 

8(I) No person shall oonvene, hold, or and fifty rupees. 
attend any publio meeting within any, con l (1769) 4 Burr. 2404. 

siitnency on and one day prior . to the date or 


a 
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ship of the Akola municipal committee to withdraw his candidature upon an 
assurance that he would appoint Hussain as vice-president in case the non- 
applicant was elected as president. Shri Phadke further says that an imduce 
ment of this kind amounts to bribery and falls within the definition of corrupt 
and illegal practices as contained in the rules framed under s. 176(2) (+) of the 
Act. He points out that the lower Court has held that making an offer of the 
kind alleged cannot be regarded as bribery at all, and would, therefore, not 
fall within the aforesaid definition. l 

[ am not in agreement with the lower Court on this point. However, there 
is the further fact that according to the lower Court no such offer has at all 
been established to have been made by the non-applicant to Hussain. In order 
to prove this allegation the applicant examined three persons as witnesses, 
Bhikulal Narayandas (A. W. 24), Bhikulal Rupramji (A. W. 25) and Kothal- 
kar (A.W. 1). ‘It may be mentioned that the last named person was also a 
candidate for the presidentship, and that having been defeated, he made an 
application to the Court below for setting aside the election of the non-applicant 
on grounds more or less identical with those raised m the petition made by the 
applicant. The learned Judge of the Court below said that the evidence of this 
person as well as of Bhikulal (A.W. 25) was interested and, therefore, he has 
not placed any reliance upon their evidence. 

The learned Judge, therefore considered the evidence of Bhikulal (A. W. 24) 
alone and after examining it in detail held that it was worthless. 

Shri Phadke contends that the finding of the learned Judge though one of 
fact should not be regarded as binding in this revision because he has, in effect, 
not given any consideration to the evidence of two of the witnesses examined 
on behalf of the applicant. As I have already pointed out, the learned Judge 
did have in his mind the evidence given by those witnesses, but on the ground 
of their being interested witnesses he has chosen to discard it. It is open to a 
Judge to discard the evidence of any witness or witnesses on the ground that 
he or they are interested. 

Shri Phadke then points out that the learned Judge has accepted the evidence 
of two witnesses examined on behalf of the non-applicant even though they 
were interested persons. All that can be said is that in the matter of dealing 
with evidence of witnesses a Court has wide discretion. It is open to the Court 
to accept the evidence of a person even though he may have some interest in 
the litigation, if it is satisfied that his evidence is worthy of credence. It is 
also open to a Court, as already stated, not to accept evidence of a witness on 
the ground that he has some interest in a party. Where a Court has thus reject- 
ed the evidence of some witnesses on the ground that they are interested, or 
has accepted the evidence of some witnesses even though they are interested, 
its finding cannot be permitted to be regarded as erroreous in law. 

The next point argued by Shri Phadke was that the non-applicant having 
delivered a speech within 24 hours of the holding of the election contravened 
the provisions of s. 3 of the Madhya Pradesh Local Authorities (Electoral 
Offences) Act, 1952, (Act XI of 1952) and that for this reason his election 
should be declared void. A contravention of that section renders a person 
liable to a fine which may extend to Re. 250. According to Shri Phadke, con- 
travention df the provision of s. 8 would amount to an illegal practice and, there- 
fore, the election should be set aside. What shall constitute corrupt and illegal 
practices has been defined in rule 1 of the rules made under s. 176(2)(#) of 
the C.P. and Berar Municipalities Act. That definition is as follows: 

“The following shall be deemed to be corrupt and illegal practices:— 
(a) Bribery, undue influence and personation as defined in sections 171B, 171C and 
171D of Chapter IXA of the Indfan Penal Code, 1860, ; 

» (b) the employment, or connivance at the employment, of any officer or servant 
of a municipal committee as an agent or for canvassing; 

(c) the acting as an agent or canvassing by any officer or servant of a municipal 
committee.” e 
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It will be obvious from this that the contravention of the provisions of s. 3 of 
Act XI of 1952 is not deemed to be corrupt and illegal practices. Shri Phadke 
however refers to rule 17 of the rules framed under s. 176(2)(s) of the Act 
and says that an act like this would fall within cl. (a) of that rule. Clauses (a) 
and (b) of that rule run thus: 

“17. Save as hereinafter provided in this rule, if, in the opinion of the Judge— 

(a) the electlon or selection of a candidate has been procured or induced or the 
result of the electlon or selection has been materially affected, by corrupt or illegal 
practice; or 

(b) any corrupt and illegal practice specified in the rules framed under section 176, 
sub-section (2), clause (4), has been committed by an elected or selected candidate or 
his agent: or... 
the elgction or selection of the candidate shall be vold.” 

Now the expression corrupt and illegal practices as used in cl. (a) must be 

iven the meaning which has been assigned to it in the definition just quoted. 
Shri Phadke however says that that will not be proper. He points out that 
whereas in cl. (b) there is a pointed reference to the definition of corrupt or 
illegal practice there is no such reference in el. (a). It is no doubt true that 
in cL (b) a specific reference is made to the definition while there is no such 
reference to it mel. (a). It is possible that this is, if I may use the expression 
used by Hallifax A.J.C., a ‘curiosity of drafting’. According to Shri Phadke 
that is not so. He says that the expression corrupt or illegal practice as occur- 
ring in cl. (a) was intended to cover all practices which are regarded as corrupt 
and illegal under the common law, and in this connection refers to pages 402 
onwards of Parliamentary Elections and in particular to the case of Rer v. Vau- 
ghan)! cited at page 414. In my opinion, in India there is no scope for import- 
ing the common law relating to an election for the reason that whereas elections 
and election offences were af a certain stage of the constitutional development 
in England governed by the common law, that has never been the position in 
India. A right to be elected a representative or a right to elect a representative 
of a local body or a legislature is purely statutory. Again, in India the right 
- to challenge an election is also a creation of a statute. That being the position, 

I do not think that it would be correct to import the meaning of corrupt and 
illegal practices given in the English common law. Apart from that s. 176(2) 
(4) provides that the State Government shall provide by rules as to what shall 
constitute ‘‘corrupt and illegal practices’’ rendering an election (or selection) 
void. Such rules have been made by the State Government, An election can, 
‘therefore, be declared void only if it is established that the act complained of 
falls within the definition of ‘‘corrupt or illegal practices’’ as contained in the 
rules. i 

Shri Phadke then refers to my decision in Ghanshyam Das v. Supervising 
Oficer Municipal Eleciion Akola? in which an objection to the election of the 
non-applicant was taken. While dismissing the petition I held that this parti- 
cular ground could be raised in an election petition. Of course, the petitioners 
there were different from those who are applicants here before me. I must 
confess that upon a further consideration of the matter I am of opinion that the 
view there taken by me was not correct. In the result, therefore, I hold that 
there is no substance in the second contention raised by Shri Phadke. 

Finally, Shri Phadke urged that the Deputy Commissioner, Akola, had fixed 
Mry 18, 1955, as the last day for the withdrawal of the nominations and fixed 
June 10. 1955, as thé date of election and that in pursuance of. this programme 
four out of eleven candidates withdrew on May 18th. He then pointed out that 
under the rules framed under the Act, the last day for the withdrawal of nomi- 
nation papers is 17 days prior to the date of election and on that basis the last 
day for the withdrawal of nomination papes here was May 28, 1955; one candi- 
date actually sought to withdraw his nomination paper and was allowed by the 


1 (1769) 4 Burr. 2494. e decided by Mudholkar J. on February 24, 
2 Miscellansoms Petition No. 218 of 1055, 1956. 
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Deputy Commissioner to do so on the 23rd. Shri Phadke says that if the four 
persons who withdrew their nomination papers on May 18th knew or had 
known that there was still time for them to consider till May 23, 1955, whether 
to withdraw from the election or not, some of them may not have withdrawn at 
all and this might have affected the entire election. Shri Phadke’s argument 
is speculative. No one has said that he might have changed his mind had he 
known that the last date for the withdrawal of nomination papers was May 23, 
1955. In the result, I am of opinion that there is no substance in this applica- 
tion. I accordingly dismiss it but make no order as to costs, The amount of 
security deposited by the applicants shall be refunded to them. 

Application dismissed. 


a 


CRIMINAL APPLICATION. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Datar. 


MADHUKAR PURSHOTTAM MONDKAR v. TALAB HAJI HUSSAIN.* 


Cryminal Procedure Code (Act V of 1898), Secs. 496, 561A, 497(5), 498(2),—Magistrate 
giving bail to accused, accused of non~bailable offence—Whether High Court has 
inherent power under s. 561A to cancel bail and re-arrest accused—Crrcumstances 
under which High Court can exercise such tnherent jurisdiction. 


The inherent powers of the High Court under s. 561A of the Criminal Procedure 
Code, 1898, are not in any way affected by the provisions of s. 498 of the Code. Tha 
High Court, can, therefore, in a proper case, under s. 561A of the Code, cancel the 
ball given to an accused person under a. 496 of the Code and re-arrest him. 

These powers of the High Court are extremely restricted and circumscribed 
powers and they are not to be availed of as arising from the ordinary jurisdiction 
conferred upon the High Court. It is only in extraordinary and exceptional cases 
where the High Court is fully satisfled that the Court which is trying an accused 
person charged with a bailable offence will not be in a posttion to function as a 
Court, in the sense that it cannot get the proper evidence before it and it cannot 
come to a proper conclusion whether the offence has been committed, that it would 
exercise the inherent jurisdiction conferred upon it by s. 5@1A of the Code. There- 
fore, tf the High Court is satisfied that in a particular case the activity of the 
accused who has been released on bail ja such as to make a fair and proper trial 
impossible, that the accused is in a position to interfere and tamper with prosecution 
witnesses, that he is in a position to threaten the witnesses in a manner which 
would prevent them from coming forward and giving truthful evidence, the Court 
has inherent jurisdiction under s. 561A to prevent such a situation continuing by 
cancelling the baill of the accused and arresting bim. 

Quaere. Whether criminal Courts other than the High Court possess inherent 
powers to cancel bail granted to the accused who is accused of a bailable offence. 
Emperor v. Rautmal Kanumal Rameswar Kherortwalla v. Emperor’ Bachchu 

v. State’ Seoti v. Rea* and Jairam Das v. Emperor," referred to. ` 


Taa facts appear in the judgment. 


K. J. Khandalawala and A. P. Gandhi, with J. J. Vakt, Solicitor to the 
Central Government, for the petitioner. ° 

K. A. Somjes, Rajm Patel, B. Leoniin and V. K. Shah, with Ambubhkai & 
Diwann, for opponent No. 1. 


*Deoided, January 14, 1958. Oriminal Appli- 1 (1939) 41 Bom. L. R. 1238 
ostion No. 60 of 1958 (with Criminal Revision 2 (1928) I. L. R. 86 Cal. 32 
Application No. 61 of 1958), from the order 3 ie A. I. R. All. 886, 
of release on bail by the Chief Presi- 4 [1948] A.I. R. All. 866, vu. 
denoy Magistrate, Bombay, in Case No. 608/w 5 (1945) 47 Bom. L. R. 6%, P. o. 


466 THE BOMBAY LAW REPORTER. [VOL LX. 


V. H. Gumaste, Additional Asistant Government Pleader, for opponent 
No. 2. 


CHmaaLa C.J. The two itions presented by the Supermtendent, Central 
Hixcise, Preventive and ms, Bombay, raise questions of considerable 
importance. Respondent No. 1 along with others was charged under s. 120B 
of the Indian Penal Code and s. 167(81) of the Sea Customs Act. He was 
released on bail of Ra. 75,000 with one surety of like amount on December 9, 
1957. On January 4, 1958, an application was made by the complainant, 
who isthe petitioner before us, for cancellation of that bail and the learned 
Chief Presidency Magistrate who was trying the case held that he had no juris- 
diction to cancel the bail, Against that order these two petitions have been 
preferred. The first is an application to the High Court to exercise ita own 
power and cancel the bail. The other is an application in revision against the 
order of the Chief Presidency Magistrate holding that he has no jurisdiction 
to cancel the bail 


Now, before we go into the merits and decide whether this is a fit case for 
cancellation of bail, we must carefully examine whether we have jurisdiction 
to pass the order, and it has been strenuously urged by Mr. Somjee on behalf 
of respondent No. 1 that the High Court has no power under the circumstances 
of this case and has no jurisdiction having regard to the nature of the offence 
with which the accused is charged, to cancel the bail already granted by the 
Chief Presidency Magistrate. The first important fact to bear m mind and 
which has really led to the whole debate before us is that the offence under 
s. 167(81) of the Sea Customs Act is a bailable offence. The Criminal Proce- 
dure Code does not lay down any principle which distinguishes bailable offences 
from non-bailable offences, except that in the Second Schedule to the Code 
certain offences are described as bailable and certain offences are described as 
non-bailable, and when we turn to offences not covered by the Indian Penal 
Code, it is provided that any offence against other laws, if punishable with im- 
prisonment for one year and upwards but lees than three years, has been made 
bailable, and the offence with which the accused is charged is punishable under 
the Sea Customs Act with imprisonment of leas than three years. But we take 
it that in creating these two classes of offences, the Legislature must have had 
in mind the gravity of the offence. Grave offences are ordinarily placed in the 
category of non-bailable offences and offences which are less serious or less 
dangerous to the public are put in the category of bailable offences. But it 
- may happen—and it has happened in this case—that even a bailable offence 
may assume serious importance. It may depend upon the nature of the offence, 
it may depend upon the circumstances in which the offence was committed, 
it may depend upon the amount involved, and although ordinarily the offence 
may not be serious, when all these factors are taken into consideration, as we 
just said, a bailable offence may assume the same serious proportion as a non- 
bailable offence. 


Now, turning to the provisions in the Code with regard to bail, s. 496 deals 
with bail in the case of bailable offences and undoubtedly that section confers 
upon 'the accused a right to be released on bail, and as the language used is the 
language of a mandate, the Court has no option but to enlarge an accused person 
on bail if he is accused of a bailable offence. The only condition laid down 
is that he has got to execute the necessary bond provided under the Code. In 
sharp contrast with the language of s. 496 is the language used by the Legigla- 
ture in s. 497. There discretion is conferred upon the Court whether to release 
or not to release an accused person accused or suspected of the commission of 
a non-bailable offence. The expression used there is not ‘‘shall’’ but ‘‘may’’ 
and there is a prohibition in that section against the release of an accused 
person on bail if there appear reasonable. grounds for believing that he has been 
guilty of an offence punishable with death or imprisonment for life. Sub-sec- 
tion (5) of that section confers upon the High Court or Court of Seasion and in 
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the case of a person released by itself, any other Court to cause any person 
who has been released under this section to be arrested and to commit him to 
custody. It is again significant that there is no similar provision in s. 496. 
Therefore, the argument that has been advanced, and undoubtedly the argu- 
ment has considerable force, is that the Legislature not only made a distinction 
between the right of an aceused person in a bailable offence to obtain bail as 
against an accused person charged with a non-bailable offence, but even with 
regard to his being re-arrested and committed to custody a vital distinction is 
made between the case of a person accused of a bailable offence and a person 
accused of a non-bailable offence. In the former case not only has he a right 
to be released on bail, but he cannot be re-arrested. In the latter case he has 
no right to be released on. bail, and even if he is released on bail, he is liable to 
be re-arrested and committed to custody. It is further pointed out that under 
s. 498, which confers power upon the High Court and the Court of Session to 
release a person on bail, subs. (2) has been recently enacted by the amendment 
of the Criminal Procedure Code and that sub-section confers the power upon the 
High Court or the Court of Session to arrest and commit to custody any person 
who has been admitted to bail, and it is pointed ont that even when the Code 
was recently amended and when a seeming lacuna in s. 498 was made good by 
conferring the necessary power upon the High Court and the Court of Session, 
the Legislature did not make any similar provision under s. 496. It is also point- 
ed out that the Privy Council in Jairam Das v. Emperor’ has laid down that the 
provisions with regard to bail are contained in Chap. XXXIX. and that Chapter 
is 8 complete and exhaustive statement of the powers of the High Court in India 
to grant bail, and it is, therefore, urged that it is not competent to the High 
Court to exercise any power with regard to bail which is not to be found within 
the four corners of Chap. XX XIX of the Criminal Procedure Code. On the 
other hand, counsel for the complainant has relied on the inherent power of 
the High Court under s. 561A, and while conceding that there is no specific provi- 
sion in the Code itself for, the arrest of an accused person who has been released 
on bail, in a case where he has been accused of a bailable offence, the High 
Court is not helpleag when confronted with a serious situation, and that in e 
proper case the High Court could always requisition to its aid the inherent 
power conferred upon it by s. 5614. It is true and it is well settled that when 
you have a specific provision in a law of enjoining upon a Court to do some- 
thing or not to do something, then the Court cannot go contrary to the mandate 
of the Legislature by relying upon its inherent power. But it is equally well 
settled that no Legislature and no law can contemplate every situation and every 
eventuality and the best drafted of laws might have some lacuna. It is to meet 
with those unforeseen cases and situations and to make good the lacunae if they 
exist that a Code of law reserves to a Court inherent powers. 


Now, let us consider what the situation would be if we were to accept 
Mr. Somjee’s argument. The result would be most extraordinary. It is not 
disputed that if an accused person who is charged with a non-bailable offence 
were to suborn witnesses or to tamper with the prosecution witnesses or to 
impede the Courts of justice or make a fair trial difficult if not impossible, the 
High Court or the Court of Session even could under subs. (5) of s. 497 cancel 
the bail and cause him to be arrested and committed to custody. But it is 
seriously argued that a person accused of a bailable offence has complete liberty 
to do what he likes. He can threaten prosecution witnesses, he can suborn them, 
he can interfere with the Courts of justice, he can make it impossible for honest 
witnesses to come forward, and the Court must look on completely helpless 
without being in a position to do anything. Before one accepts such a proposi- 
tion, one must hesitate a good deal and there must be something in the law so 
clear and so categoric that the Court is compelled to say that however serious 
the situation, however serious the offence, however gross the conduct of the 
person released on bail, the Court must continue him on bail and has no power 


1 (1945) 47 Bom. L. R. 684, r. a. 
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to re-arrest- him and commit him to custody. Undoubtedly, the right to be releas- 
ed on bail is a very important right of the citizen. It is an extremely important 
safeguard which the Code of Criminal Procedure confers upon the subject, and 
this Court would be most reluctant in any way to impair that right or that 
safeguard. The Legislature has clearly indicated that in the case of bailable 
offences that right must be conceded to the accused person and he is entitled 
as a matter of right to be released on bail. It is, therefore, obvious that the 
High Court or any Court does not possess the ordinary normal power to cancel 
bail in a case of a bailable offence as it has in the case of a non-bailable offence. 
No limitation is placed upon the power of the High Court under sub-s. (5) of 
g. 497. Of course it must examine the case carefully and it must come to the 
conclusion that it is a proper case for the cancellation of the bail. But when 
we come to a bailable offence, the Court must start with the position that the 
law does not permit it to cancel the bail of an accused person charged with a 
bailable offence, that the law requires that such an accused person should be at 
large and should not be confined to custody while he is awaiting his trial But 
if i Court is satisfied that in a particular case the activity of the accused is 
such as to make a fair and proper trial impossible, that the accused is in a posi- 
tion to interfere and tamper with prosecution witnesses, that he is in a position 
to threaten the witnesses in a manner which would prevent’ them from coming 
forward and giving truthful evidence, then is it suggested that the Court has 
no inherent jurisdiction to prevent such a situation continuing? It seems to 
us that this is exactly the situation which s. 561A was intended to deal with. 
Having provided in s. 496 that a person accused of a bailable offence shall be 
released on bail, the Legislature has not provided for nor has it contemplated 
a situation which we have just described. That is an obvious lacuna in the 
Code of Criminal Procedure. Even so, if thera had been any express provision 
in the Code prohibiting the Court from arresting any person who has been 
released on bail under s. 496, then however raluctantly the Court would have 
to carry out the mandate of the Legislature. But although Mr. Somjee is right 
that there is no provision corresponding to sub-s. (5) of s. 497 or subs. (2) of 
s. 498, the important fact to remember is that nor is there any provision in the 
Code which prohibits the High Court from re-arresting a person who has been 
released on bail in a case where he is charged with a bailable offence. 

Therefore, we are of the opinion that the inherent powers of the High Court 
under s. 661A are not in any way affected by the provisions of s. 496. We wish 
to make it clear that these powers of the High Court are extremely restricted 
and circumscribed powers. They are not to be availed of as arising from ordi- 
nary jurisdiction conferred upon the High Court. It is only in extraordinary 
and exceptional cases where the High Court is fully satisfied that the Court 
which is trying an aceued person charged with a bailable offence will not be 
in a position to function as a Court, in the sense that it cannot get the proper 
evidence before it and it cannot come to a proper conclusion whether the offence 
has been committed, that it would exercise the inherent jurisdiction conferred 
upon it by s. 561A. l 

Buch authorities as have been cited at the Bar support the view that we are 
taking. In any case, there is no authority to which our attention has been 
drawn which has clearly or categorically laid down that the High Court has 
no jurisdiction under s. 661A to re-arrest a person charged with a bailable 
offence who has been released on bail. Turning to these authorities, and first 
turning to our own High Court,- we have a Judgment of Sir John Beatmont, 
Chief Justice, who was sitting with Mr. Justice Sen, reported in Emperor v. 
Rautmal Kanumal.’ It is true that that was a case of a non-bailable offence, 
but the significant feature of that case is that one Magistrate had released the 
accused on bail and a different Magistrate cancelled the bail and ordered the ac- 
cused to be taken into custody, and the Sessions Judge took the view that the 
Magistrate had no power under s. 497(5) to cancel the bail order. The reference 
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made by the Sessions Judge came before the learned Chief Justice and Mr. Jus- 
tice Sen and the learned Chief Justice held that even a Magistrate’s Court 
had inherent power to cancel a bail bond although it was not authorised to do 
so under s. 497(5) of the Criminal Procedure Code, and what is pertinent is 
the observation of the learned Chief Justice at p. 1284: 

“.. .In my opinion every Judge or Magistrate trying a crimmal case has in- 

herent power to see that the trial is properly conducted and that the ends of justice are 
not defeated, and if. facts are brought to its attention, which suggest that unless the 
person who js being tried is placed under arrest the ends of justice will be defeated, 
the Court has inherent power to direct his arrest.” 
It is true that this observation was made in respect of a non-bailable offence, 
but this observation was made in respect of a Court which*had no jurisdiction 
under s. 497(5) to re-arrest the accused and yet the learned Chief Justice, said 
that every criminal Court had the power to do what justice demanded and to 
see that the ends of justice were not defeated. Now surely, if the learned Chief 
Justice could say this of the humblest Magistrate—and in that case the Magistrate 
was an Honorary First Class Magistrate—, it would be too much to assume or sug- 
gest that the highest Court in the State does not possess those powers. What diffe- 
rence does it make in principle whether the inherent powers are being exer- 
cised in respect of a non-bailable offence or in respect of a bailable offence! 
The point and significance of that decision is that a Court which possesses in- 
herent powers must fearlessly exercise them if it is satisfied that ends of justice 
would be defeated if those powers are not exercised. 

There is next a decision of the Calcutta High Court reported in Rameswar 
Kherorwalla v. Emperor.’ That is also a rather significant case. The accused 
was being tried by the High Court under its Ordinary Criminal Jurisdiction in 
the Sessions Court in respect of an offence which was & bailable offence. He 
‘was enlarged on bail and an application was made to Mr. Justice Buckland who 
presided over the Sessions to cancel the bail on the ground that the accused was 
alleged to have been tampering with two of the witnesses for the prosecution, and 
Mr. Justice Buckland cancelled the bail and committed the accused to custody. A 
application for bail was made to that learned Judge and that application 

Thereupon the accused applied to the High Court under s. 491 
oft the Criminal Procedure Code and the application came on for hearing before 
the learned Chief Justice Rankin and Mr. Justice C. C. Ghose. What was 
argued before the Court was that the order of Mr. Justice Buckland was illegal 
and without jurisdiction, he having cancelled a bail bond in respect of a bail- 
able offence when there was no power to do so under the Criminal Procedure 
Code. It is true, as has been pointed out by Mr. Somjee, that the decision 
turned on this that one Judge of the High Court having made an order, it was 
not competent and even not proper for a Division Bench to investigate into 
that order so long as that order stood and had not been set aside or varied. 
But again, the point of this decision is that the power exercised by Mr. Justice 
Buckland, which could only have been under the inherent jurisdiction and un- 
der no other power, was not in any way commented upon by the learned Chief 
Justice and Mr. Justice Ghose. If the High Court posseased no such power, 
as Mr./Somjee suggests, one would have expected the learned Chief Justice in 
his judgment at least to indicate that although the Division Bench was not 
interfering with the judgment of Mr. Justice Buckland, for future guidance 
such power should not be exercised by Judges of the h Court. This point 
becomes more significant when one sees the argument of counsel no less than 
Mr. Langford James who strenuously argued before the Bench that Mr. Justice 
Buckland acted illegally in cancelling the bail in view of ss. 496 and 497. 

But there are two judgments of the Allahabad High Court which leave no 
doubt that at least that High Court has taken the view that in matters of bail 
the High Court has inherent jurisdiction under s. 561A of the Criminal Proce- 
dure Code. The first case which was referred to at the Bar is Bachchu Lal v. 
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State.’ It is again true that this was a case of a non-bailable offence, but the 
Division Bench of the Allahabad High Court held that the Sessions Judge who 
had cancelled the bail bond had no jurisdiction to do so under el. (5) of s. 497. 
We are not concerned for the moment in considering whether that view of the 
Allahabad High Court, with respect, is correct or not. But having held that 
such an order could not be made by the Sessions Court, the High Court pro- 
ceeded under s. 561A to cancel the bail bond and directing that the accused 
should be kept in custody. Therefore, there is a direct authority for the pro- 
position that where statutory provision is lacking in the Criminal Procedure 
Code conferring power upon the High Court to cancel bail, the High Court can 
in proper cases cancel bail under a. 561A. To the same effect is a decision 
of the Full Bench of that High Court in Seadt v. Rez,? where Mr. Justice Sankar 
Saran, Mr. Justice Harish Chandra and Mr. Justice Wanchoo came to the con- 
clusion that the High Court had no power in cases where it had granted bail 
under s. 498 to cancel that bail and it can only cancel bail under s. 561A of 
the Criminal Procedure Code. It is interesting to note that it was perhaps 
because of this judgment that when the Criminal Procedure Code was amended 
sub-s. (2) was enacted in s. 498 of the Criminal Procedure Code. 

With regard to the criticism that the Privy Council in the case referred to 
has clearly expressed its opinion that the powers of the High Court with regard 
to bail are confined to Chap. XXXIX and that the High Court has no other 
powers, the answer is that in this case we are not dealing with the power of 
the High Court to grant bail. We are dealing with a case where bail has bean 
granted and, if one might so put it, where bail hag been abused or misused, 
and the question arises whether the High Court must permit the abuse or misuse 
to go on or it has the power to put it down. That question never came for con- 
sideration before the Privy Council. The question whether criminal Courts 
other than the High Court possess inherent powers is a question which, in our 
opinion, it is unnecessary to decide in this case. We have already drawn 
attention to the weighty observation of the learned Ohief Justice Sir John 
Beaumont and it is unnecessary in our opinion to consider whether, with res- 
pect, this observation is justified in view of the clear language used in s. 561A 
and when one compares the language of s. 561A Criminal Procedure Code with 
the language of s. 151 of the Civil Procedure Code. We, therefore, do not 
propose to decide whether the Magistrate was right or in error in coming to 
the conclusion that he had no inherent jurisdiction and he could not cancel the 
bajl granted to the accused. In this case we will proceed on the assumption 
that he had no jurisdiction. But whether he had jurisdiction or not, the High 
Court has jurisdiction under s. 5614, and as there is an application made by 
the complainant to the High Court to exercise its own imherent jurisdiction 
under s. 5614, in our opinion it is competent for us to consider on the merits 
whether that jurisdiction should be exercised and whether on the facts and 
under the circumstances of this case the bail bond of the accused should be 
cancelled and he should be committed to custody. We will, therefore, now 
proceed to deal with the merits of the matter. 

The facts briefly are that respondent No. 1 was arrested on June 80, 1957. 
This was m connection with the offence which took place in Bombay. As we 
have already pointed out, the charge was of smuggling gold and the amount 
involved was a very large one. He was released on bail of Ra. 40,000. On 
August 5, 1957, he was re-arrested in connection with the offence which took 
place in Jamnagar and he was released on a bail of Re. 1,50,000. He surren- 
dered to his bail on August 8, 1957. The complamt with regard to the offence 
in Bombay was filed on September 28, 1957, and on December 9, 1957, the 
accused was released on a bail of Ra. 75,000 with regard to the offence in Bom- 
bay, and he also furnished bail of Rs. 1,50,000 with regard to the offence in 
Jamnagar. Therefore from August 8, 1957, to December 9, 1957, the accused 
was In custody. 

1 [1951] A. L R. AIL 888. ° 9 [1948] A. L R. AIL 866, F. B. 


1958. ] MADHUKAR V. TALAB HAJI HUSSAIN (A.cr.3.)—Chagla O. J. 471 


Now, the two most important witnesses that the prosecution had was one 
Kisan and the other Bhikalal. The trial started on January 2, 1958, and Kisan 
was the first witness to be called. He gave evidence on that day and his evidence 
was to continue on January 3, 1958. On January 2, his evidence was stop- 
ped at a very crucial point in the course of his narration and the reason for his 
evidence being stopped was that the Court had to rise as it waa time to do so. 
On January 3, Kisan came to the Court and said that he could not give evidence 
as he was ill The Special Prosecutor, in order not to waste the time of the 
Court, called the second witness Bhikalal and Bhikalal went back upon the 
statement he had made to the Customs authorities and said in the witness-box 
that he did not know anything about the incidents he was called upon to de- 
pose to. On January 4, 1958, the Special Prosecutor made an application 
for cancellation of the bail which resulted in the order which is challenged in 
this Court. The learned Chief Presidency Magistrate who was trying the case 
held on January 9, 1958, that he had no jurisdiction to cancel the bail. 


Now, there are certain incidents which have been referred to in the affidavits 
made before the Chief Presidency Magistrate which, in our opinion, leave no 
doubt in our minds that a serious attempt was made to tamper with the evidence 
which the prosecution wanted to call and to prevent particularly these two im- 
portant witnesses from telling the truth in Court. First turning to what 
happened on January 2, 1958, Mr. Khandalawala, the Special Prosecutor, had 
a conference fixed at his house at 9 o’clock on January 2,.and at this conference 
Kisan was to attend. Although Mr. Khandalawala was ready for the con- 
ference and was waiting for Kisan to turn up, in fact he did not turn up, 
and we have the affidavit of Mr. B. P. Desai that he went to Windsor Hotel at 
8-30 where both Kisan and Bhikalal were staying as he wanted to take Kisan 
from the hotel to the house of Mr. Khandalawala. Mr. Desai, who is the Deputy 
Superintendent, Preventive Intelligence, Customs Division, Jamnagar, had al- 
ready informed Kisan that he would contact him at the hotel at 8.30 and take 
him to the house of Mr. Khandalawala. Although Mr. Desai waited there from 
8.30 onwards, there was no sign or trace of Kisan and Kisan only turned up at 
2.30 am. accompanied by Bhikalal, and when Mr. Desai questioned Kisan as 
to why he had not kept the appointment, Bhikalal answered and said that they 
had gone out and accidentally met respondent No. 1 who had detained them 
and talked to them for a long time but that they had avoided falling in with 
his suggestion not to incriminate him. 


Then we have the second incident which also occurred on January 2, and this 
is deposed to by Mr. Phene, Inspector of Central Excise Preventive (Customs), 
Bombay. He says that at the conclusion of the case on January 2, while Bhika- 
lal was going down the main staircase of the Esplanade Police Court, respondent 
No. 1 contacted him and began speaking to him. Mr. Phene had already gone 
down and was at the foot of the staircase, but he noticed respondent No. 1 talk- 
ing to Bhikalal and they kept on talking till they reached the ground floor, and 
when respondent No. 1 saw Mr. Phene and also realised that he was observing 
them talking, he broke off conversation with Bhikalal. 

The third incident which is a very significant one is what happened on Janu- 
ary 3, 1958. Mr. Kulkarni, Inspector of Central Excise Preventive (Customs), 
Bombay, has made an affidavit and stated that he was asked at about 3 p.m. 
by his Superintendent to keep a constant watch on Windsor Hotel, and he 
found that at 415 p.m. two passengers came in a taxi and, went in the Windsor 
Hotel and the taxi was kept waiting. After a few minutes Bhikalal came out 
of the hotel with the two persons who had come in the taxi and they all drove 
away in that taxi. He noted down the number of the taxi and ultimately they 
got hold of the driver of the taxi and the driver took the Customs authorities to 
the place where Bhikalal had gone, and it turned out to be the house in 15 Don- 
tad Cross Lane. The allegation of the complainant ia that this is the residence 
of respondent No. 1. In his affidavit respondent No. 1 had denied that 15 
Dontad Cross Lane is his address, but in making this denial on oath he com: 
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letely forgot and overlooked the fact that in the bail bond executed by him 

o has given as his address 15 Dontad Crosa Lane. Therefore, if the affidavit 
of the ms authorities is to be believed, there can be no doubt that on 
January 3, two people came to Windsor Hotel to take Bhikalal to the resi- 
dence of respondent No. 1 and Bhikalal was in fact taken there. 

Then we have this important fact that Bhikalal on two occasions has com- 
plained of intimidation and threats by respondent No. 1 and has sought protec- 
tion of the police. We have first a letter written by him on July 15, 1957, 
to the Collector of Baroda stating that there was constant danger and risk to 
his life and of every member of his family, that respondent No. 1’s men were 
always shadowing them, and the reason for this was that respondent No. 1 was 
doing gold smuggling business for which he had given his statement to help 
the Government and for that reason there was constant risk and danger to 
life of his family hanging over their heads, and he, therefore, sought police 
protection and police protection was given. Then we have an application made 
ty him to the Chief Presidency Magistrate on January 8, that on January 3, 
when he was being examined before the learned Magistrate he was labouring 
under the grave apprehension of danger to the safety of his own person as well 
as the members of his family owing to the dire threats administered to him by 
respondent No. 1 and the men acting under him. He emphasised the fact with 
all seriousness that the evidence given by him before the Customs Officer or 
rather the statement made by him was true and he proposed to adhere to every | 
word of it provided the lurking ominous danger to his life and to the lives of 
the members of his family was rendered ineffective by providing sufficient 
police protection to them all, and he asked the learned Magistrate to pass such 
orders for providing him and his family members with due protection, and the 
learned Chief Presidency Magistrate rightly made the order that the prose- 
cution should be permitted to approach the Commissioner of Police for grant- 
ing protection to the witness if required. 

Now, the answer given by respondent No. 1 to these allegations, apart from 
denying them, is that he was ill and confined to the Bombay Hospital from 
December 21, 1957, and at all relevant times he was under treatment and was 
an indoor patient, and he has annexed to his affidavit a medical certificate 
nignificantly dated January 2, 1958, and also another certificate dated 
January 8, 1958. Now, it is not disputed that notwithstanding these certi- 
ficates’ respondent No. 1 was present in Court throughout January 2 and 
January 3. No application at any time was made by his counsel to the learned 
Magistrate for adjourning the case. Therefore, whatever the nature of his 
iUlness—-and we need not go into it—, it is clear that it was not of a serious 
character. It did not prevent him from leaving the hospital and attending 
Court, nor did it necessitate any application being filed by his counsel for ad- 
journment. Therefore, we are not very much impressed by this socalled evi- 
dence of alibi. 

Mr. Somjee has applied to ua that he should be permitted to cross-examine 
the deponents of various affidavita filed before the learned Chief Presidency 
Magistrate and also, to permit him to lead evidence on behalf of his client. 
Now, this seems to be a most unusual and extraordinary application. In all 
these years of the existence of this High Court, we have never known of an 
application for the granting of bail or cancellation of bail or any application 
im regard to bail ever-having been disposed of otherwise than on affidavits. 
Under s. 497 the High Court has cancelled bail when allegations have been 
made similar to those being made here and the cancellation has always been 
on a consideration of affidavits filed in Court. In making this application what 
is overlooked is that this ia not a trial We ate not seeking for proof of facts 
in order to convict the accused. We are being asked to make a discretionary 
order and we have to be satisfied that the materials placed before us are such 
as to lead us to the conclusion that there is a strong prima facie case that if 
the accused were to be allowed to be at large he would tamper with the prose- 
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cution witnesses and impede the course of justice. We are not suggesting that 
the High Court has no power to take evidence if it was ao inclined. But that 
would be a very violent departure from settled practice and we see no reason 
whatever in this case why such a departure should be permitted. We have 
affidavits here of responsible officers of the Customs Department and no reason 
is suggested why their sworn statements should not be believed, and if we be- 
lieve their statements, no doubt is left in our minds that the apprehension felt 
by the prosecution with regard to the possible activities of the accused is fully 
justified. We appreciate the point that we are exercising an extraordinary 
jurisdiction, that we are resorting to our inherent power, and depriving the 
accused of hia right to bail conferred by s. 496 of the Criminal Procedure Code. 
But in our opinion, more important than the right of the accused to bail is the 
necessity for a fair and proper trial taking place in respect of these serious 
offences which’ the prosecution lays at the door of respondent No. 1. I? wit- 
nesses go into the witness box, suddenly fall ill the next day, if they go back 
upon the statements they have made to the Customs authorities, if they seek 
police protection, if they are found going to the residence of the accused while 
the case is actually going on, all these circumstances and facta are sufficient to 
lead us to the conclusion that this is a case where it would not be safe to permit 
respondent No. 1 to be at large. 

The Government Pleader who appeared for the State of Bombay supporta 
the application. 

We will, therefore, cancel the bail bond executed by respondent No. 1 and 
order him to be arrested forthwith and committed to custody. 

Mr. Somjee says that his client, in the condition in which he is, does not 
wish to be removed from the hospital, but is prepared to submit to all the jail 
rules and jail discipline in the hospital itself. We will, therefore, direct that 
the accused should be kept in custody in the room in the hospital which he is 
at present occupying. There will be a police guard for all the 24 hours. The 
accused will conform to all jail rules and jail discipline. Mr. Somjee agrees 
that the accused will be examined by the Presidency Surgeon or the Police 
Surgeon and the Jail doctor in the presence of the doctors of the accused. 
The examimation will be after previous appointment. 

No order on criminal revision application No. 61 of 1958. 

January 15, 1958. 

Liberty to respondent No. 1 to leave the Bombay Hospital and to get ad- 
mission in some other hospital in Bombay. If he does go, he will remain in 
any other hospital on the terms and conditions stated in our order passed 


y. 
Liberty to the State of Bombay to apply. 
Order accordingly. 
[Eprrors’ Nore. An appeal by respondent No. 1 against the judgment of 
the High Court was dismissed by the Supreme Court on February 7, 1958, 
which confirmed the order passed by the High Court as above.] 
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APPELLATE ÇIVIL. 
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Before Mr. Justice Vyas and Mr. Justice Badkas. 


GONDWANA CLUB, NAGPUR v. SALES TAX OFFICER, NO. I, 
NAGPUR.* i 


Central Provinces and Berar Sales Tax Act (XXI of 1947), Secs. 2(c), 8—Club selling or 
supplying goods to its members—Whether club a “dealer” under Act—Selling or 
supplying goods by society, club or association whether must be in course of busi- 
ness to attract Hability to tax. 


“The words “selling or supplying goods” in the latter part of the definition of 
“dealer” contained in s. 2(c) of the Central Provinces and Berar Sales Tax Act, 1947, 
in reference to a society, club or association, must be construed to mean selling 
or supplying in the course of business. Therefore, unless the selling or supplying 
of goods by a club to its members is done as a business, the club cannot be a “dealer” 
under the Act. 


Tur facts appear in the Judgment. 


N. L. Abhyankar, for the petitioner. 
W. B. Pendharkar, Special Government Pleader, for the respondent. 


Vyas J. This is a petition under art. 226 of the Constitution of India by 
the Gondwana Club, Nagpur, and the facts upon which it is based may be 
shortly stated. On May 5, 1952 an application was made by the Club to the 
Sales Tax Officer, Nagpur, for ita registration as a dealer. Two days thereafter, 
on May 7, 1952, the Club wrote a letter to the Sales Tax Officer, stating that it 
was not liable to pay sales tax and did not wish to be registered as a dealer. 
By this letter dated May 7, 1952, the Club requested the Sales Tax Officer that 
its prior application dated May 5, 1952 should be treated as having been with- 
drawn. In the present petition, the Club contends that notwithstanding its 
letter dated May 7, 1952, the Sales Tax Officer proceeded to register the Club as a 
dealer. Thereafter, on May 27, 1952 the Club wrote again to the Sales Tax 
Officer, pointing out to him that he should not have registered the Club. The 
certificate of registration which was issued to the Club by the Sales Tax Officer 
was returned to that officer who did not accept it. On May 31, 1952 the Sales 
Tax Officer replied to the Club, saying that the registration of the Club as a 
dealer had been correctly done. Thereafter, on November 18, 1952 the Club 
addressed a letter to the Sales Tax Officer, saying that it was not liable to pay 
sales tax. The Club pomted out in that letter that when it supplied goods to 
its Members, those transactions were not sales. Certain other grounds were also 
stated by the Club in its above-mentioned letter for contending that it was not 
liable to pay sales tax. Thereafter, on July 16, 1953 the Club received a notice 
from the Sales Tax Officer, asking it to show cause why it should not be prose- 
cuted for not submitting returns under the Central Provinces and Berar Sales 
Tax Act, 1947 (XXI of 1947). The Club replied to the Sales Tax Officer, say- 
ing that unless the contentions raised by it in its letter dated November 18, 
1952 were decided, it dia not consider itself liable to submit the returns. There- 
after, on October 22, 1958 another notice was received by the Club from the 
Sales Tax Officer. “It was also a notice, asking the Club to show cause why it 
should not be prosecuted for not submitting the returns. The Club again 
brought it to the notice of the Sales Tax Officer that since the objections taken 
by it in its letter dated November 18, 1952 were not considered and were not 
replied to, it was not liable to pay sales tax. Thereafter, on January 12, 1954 
another notice was received by the Club. That was followed up by two other 
notices, on February 5, 1954 and on June 7, 1954. Then, there was a notice 
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dated June 14,-1954, a notice under s. 11(4) and (5) of the Sales Tax Act, 
which was issued by the Sales Tax Officer to the Club. Lastly a final notice 
under s. 12 of the Sales Tax Act was issued on August 10, 1954, and along with 
this notice an order of assessment under s. 11(4#) of the Act was enclosed. This 
is the background of the present petition in which the petitioner Club contends 
that the order made by the Sales Tax Officer, assessing the liability of the Club 
at Rs. 980 and directing the Club to pay that amount, should be quashed. The 
petitioner challenges the legality of the levy of the sales tax. 

Now, one of the contentions which the petitioner Club has raised in this appli- 
cation is that it is a member’s Club and the members are joint owners of the 
Club property. All the property of the Club, according to the petitioner, vests 
jointly in the members of the Club. If, therefore, any property is supplied by 
the Club to its members, it is not a sale. It is merely a release of the joint 
mterest of the members in that property in favour of mdividual members. 
Thus, according to the petitioner, each member consumes his own goods and, 
therefore, the transaction of the supply of goods by the Club to its members 
does not amount to a sale. Now, in our view, it is difficult to look upon the 
various articles which are supplied by the Club to its members as being the 
jomt property of the members of the Club. Although the Club consists of 
members, the Club has an entity distinct from the entities of the members. The 
property which is purchased by the Club from dealers in the town is the pro- 
perty purchased with the assistance of the Club’s funds, and one of the sources 
of the Club’s funds is the subscriptions paid by the members of the Club. The 
subscriptions which are paid by the members of the Club are paid by them by 
way of consideration for the amenities made available to them by the Club. 
The Club renders service to its members, and for taking advantage of that 
service, subscriptions are paid by the members. Once the money is paid by the 
members and once the money passes into the coffers of the Club, the said money 
cannot be said to belong to the members, In these circumstances, it is difficult 
to accept the proposition that the property which is purchased by the Club is 
the property of the members of the Club. That being so, it is difficult to accept 
the contention that the provisions which are supplied by the Club to its members 
are the joint property belonging to all the members. 

But although Mr. Abhyankar fails in his contention that the property sup- 
plied by the Club to its members is the member’s property and is, therefore, 
not sold to the members, he must succeed in his contention that unless it is 
shown that the Club is a dealer and carries on business as a dealer, there is no 
lability upon it to pay a tax under the Act. Mr. Abhyankar says, and he is 
right, that unless the supplies of goods by the Club to its members amount to 
business as a dealer, there cannot arise a liability upon it to pay a tax. The 
term ‘‘dealer’’ is defined in el. (c) of a. 2 of the Act and the definition provides: 

“Dealer means any person who, whether as principal or agent, carries on in 
Madhya Pradesh the business of selling or supplying goods, whether for commission, 
remuneration or otherwise and includes a firm, a partnership, a Hindu undivided family 
and the Central or a State Government or any of their departments and includes also a 
society, club or association selling or supplying goods to its members.” 

Thus, in order that a person may be a dealer under the Act, he must do the 
business of selling or supplying goods. A society, club, or association is referred 
to in the concluding portion of the definition of ‘‘dealer’’ and the concluding 
portion of the definition says that the term ‘‘dealer’’ ingludes also ‘‘a society, 
club or association selling or supplying goods to its members.’’ The well settled 
rule of construction requires that the two parts of the definition must be har- 
monized. The words ‘‘selling or supplying goods’’ occur in the earlier part of 
the definition of ‘‘dealer’’, and they algo occur in the latter part of the defi- 
nition, and at both the places they must be so construed as to bear the same 
connotation: To start with, the definition of ‘‘dealer’’ says that a dealer means 
& person who does selling or supplying of goods as a business. Therefore, in the 
context, the words ‘‘selling or supplying ”? in the latter part of the defi- 
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nition which speaks of a society, club or association, must also be construed to 
-mean selling or supplying goods in the course of business. If the element of bus:- 
ness is excluded from the connotation of the words ‘‘selling or supplying gocds’’, 
when they are used in the context of a society, club or association in the latter 
part of the definition, a conflict would arise between the two parts of the 
definition and that must be avoided. It is, therefore, clear that unless the sell- 
ing or supplying of goods by the Club to its members is done as a business, the 
Club cannot be a ‘‘dealer’’ under the Act. On the other hand, if the Club sells 
goods or supplies them to its members and does it as a business, it would be 
.a dealer under the Act and it would be illegal for it to carry on that business 
unless it has been registered as a dealer and possesses a registration certificate. 
Now, therefore, a question arises and the question is: Does the Gondwana 
Club gell or supply goods to its members as a business? If it were making 
profits upon the sales or supplies of goods made to its members, it might be an 
indication that it is doing business within the meaning of s. 2, el (c), and 
‘s, 8 of the Act. As the record stands before us, there is a statement made by 
the Club in the petition that the supply of goods by it to the members is done 
without a profit-making motive. This statement is denied by the respondent. 
We have, therefore, got a statement against a statement and it is not possible 
to determine whether, as a matter of fact, the Club is making profits out of the 


supplies of goods made by it to the members. In this context, it may be noted © 


that notwithstanding the letter which the Club wrote to the Sales Tax Officer 
on May 7, 1952, informing that officer that its application dated May 5, 1952 
for its registration as a dealer be treated as withdrawn, the Sales Tax Officer 
proceeded to register the Club as a dealer. This registration meant that in 
the opinion of the Sales Tax Officer, the Club was carrying on business as a 
dealer. It is significant to note that after the above-mentioned order was pas- 
ed by the Sales Tax Officer registering the Club as a dealer, no remedy under 
the Act was pursued by the Club against that order. The remedy which was 
available to the Club against the order registering it as a dealer was by way 
of an appeal, a remedy provided by s. 22 of the Act. Section 22 of the Act pro- 
vides that any dealer aggrieved by an original order under the Act may in the 
prescribed manner appeal to the prescribed authority against such order; and 
any dealer aggrieved by an order passed in appeal under the Act may appeal 
to such authority, as may be prescribed, against the order passed by the first 
appellate authority. Here is, therefore, a case of a two-fold specife remedy 
prescribed under s. 22. The first remedy which was available to the Club was 
to appeal in the preacribed manner to the prescribed authority under the Act, 
and if the Club felt aggrieved by the order of the first appellate authority, it 
could appeal to the further appellate authority prescribed under the Act. 
These remedies were not pursued by the Club. In our view, it was up to the 
petitioner Club to contend before the first appellate authority, and thereafter 
before the further appellate authority if it failed before the first appellate 
authority, that it was not carrying on business as a dealer, that, therefore, there 
was no liability upon it to get itself registered as a dealer, and that the order 
passed by the Sales Tax Officer registering it as a dealer was an erroneous order. 
As I have said, these remedies were not pursued by the petitioner Club. That 
being so, we are afraid it is difficult to act upon the bare assertion contained in 
the body of the petition, an assertion denied by the respondent in the reply filed 
by him, that there is no profit-making motive m the supplies of goods made by 
the Club to its memBers. We leave open the question whether the supply of 


goods by the Club to its members is done as a business, that is, with a profit-, 


making motive, or otherwise. Unless this question is decided, and we cannot 
decide it upon the material before us, we cannot say that the order passed by 
the Sales Tax Officer registering the Club as a dealer is an erroneous order. 
In the circumstances stated above, the petition fails and is dismissed with 
costs. 
R Petition dismissed. 


æ 
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Before Mr. Justice Miabhoy. 
HIRABAT v. GANESH DATTATRAYA WHAVAL.* 


Transfer of Property Act (IV of 1882), Sec. 60—Mortgagor, subsequent to mortgage,. 
under compromise decree with therd party recognising right of that party to title to 
mortgaged property—-Whether by entering into such compromise decree mortgagor 
loses his right to redeem property—Circumstances under which right to redeem lost 
by a decree of Court. 


A mortgagor does not lose his right to redeem by losing title to the property itself. 
As between the mortgagor and the mortgagee, there is still a lability on the part of 
the mortgagor to repay the mortgage amount, and a lability on the part of the mort- 
gagee to hand back possession of the mortgaged properties, on the mortgagor paying 
his mortgage dues. Where, therefore, a mortgagor, subsequent to the mortgage, 
enters into a compromise decree with a third party under which he recognises the 
title of that third party to the mortgaged properties, he does not loge his right to. 
redeem the properties. 

In order that a right to redeem may be lost by a decree within the proviso to s. 60: 
of the Transfer of Property Act, 1882, the decree itself must in express terms provide- 
that the right has been so lost. 

Raghunath Singh v. Hansraj Kunwar,’ referred to. 


THe facts appear in the judgment. 


Y. V. Chandrachud and N. M. Pati, for the appellant. 
G. R. Madbhavi, for respondents Nos, 1 and 2. 


Mranpoy J. This is a second appeal from the appellate decree passed by 
the learned District Judge, South Satara, at Sangli, in Appeal No. 315 of 1953. 

This second appeal raises a very short question about the right of the plaintiff- 
mortgagor to redeem the mortgaged property. The contention of the mort- 
gages is that the right of redemption of the mortgagor has been extinguished. 
The two Courts below have taken different views on this subject. The trial 
Court has held that the right of redemption of the mortgagor was not lost, and. 
the first appellate Court has taken the view that the right was so lost. 

The suit properties consist of a house and two lands. It is common ground 
that these properties originally belonged to one Channappa Jangam. He died 
in or about 1910 leaving behind him his widow Hirabai, the present plaintif 
and a widowed daughter. named Bhagirathi. It is also common ground that 
Hirabai mortgaged the suit properties on or about June 12, 1914, in favour of 
one Dattoba. Defendants Nos. 1 and 2 are the successors in title of that mort- 
gages Dattoba. Exhibit 32 is a copy of the mortgage-deed. The mortgage was. 
for a sum of Rs. 1,200 and was a.usufructuary mortgage. Under the mortgage- 
deed, the mortgagee was to be in possession of the mortgaged house and the two 
lands. The important terms of the mortgage were that the mortgagee was to. 
remain in possession of the mortgaged properties in lieu of interest. Tho muni- 
cipal tax in respect of the house was to be paid by the mortgagor and the assess- 
ment in respect of the two lands was to be paid by the mortgagee. The period 
of redemption was five years. The present suit, from out of which the present: 
appeal arises, was brought by the poom Hirabai for redemption of the afore- 
said mortgage. The contention of defendants Nos. 1 and 2 was that Hirabai 
had lost her right of redemption by virtue of certain events, which I propose to 
mention immediately. It appears that, in 1917, one Virupaxayya lay claim to- 
the suit properties. His contention was that he was the cousin of Channappa; 
that he and Channappa were joint in estate; that the suit properties were joint 
family properties; and that, on the death of Channappa, he became the sole- 

*Decided, November 20, 1957. Second Judge, Junior Division, at Sangli, in Civil Sult- 
No. 1140 of 1955 from the decision of R. 8. No. 73 of 1951. 


Ambekar, J , South Satara, at 1 (1934) L. R. 61 L A. 868, s.o. 36 Bom 
Sangli, in Civil Appeal No. 815 of 1958, rever- L. R.e1189. 


sing the decree passed by R. K. Joshi, Civil 
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owner of those properties. On these allegations, Virupaxayya brought suit 
No. 27 of 1917 for possession of the suit properties. The plaintiff Hirabai was 
the only defendant in that suit. The mortgagee Dattoba was not made a party 
thereto. That suit of Virupaxayya ended in a compromise decree. The consent 
decree is at exh. 38, dated June 14, 1917. By this decree, Virupaxayya was 
. declared to be the sole owner of the suit properties. However, the suit house 
was given to the plaintiff Hirabai for maintenance of herself and her widowed 
daughter Bhagirathi. For this purpose, she was allowed to retain possession 
of the suit house. It was provided that the suit house was to revert to Viru- 
` paxayya on the death of the plaintiff Hirabai and Bhagirathi. It was also 
further provided that one half of the income from the suit lands was to be given 
to Bhagirathi for her maintenance. The contention of defendants Nos. 1 and 
2 in the present litigation is that the plaintiff Hirabai has lost her right to 
redeem the suit properties by virtue of the provisions contained in this consent 
decree exh. 38. I propose to consider this question first. The question has got 
to be answered with reference to the provisions contained in s. 60 of the Transfer 
of Property Act. That section gives a right to a mortgagor to redeem the mort- 
gaged property at any time after the principal money has become due. How- 
ever, there is a proviso to that section, which is material for the purpose of the 
present litigation. That proviso is as follows: 
“Provided that the right conferred by this section has not been extinguished by the 
act of the parties or by decree of a Court.” 
Therefore, in order to succeed, defendants Nos, 1 and 2 are required to establish 
that the plaintiff Hirabai has lost the right of redemption either by an act of 
the parties i.e. the mortgagor and the mortgagee, or by a decree of a Court. 
The question for consideration is whether the consent decree exh. 38 has extin- 
guished the right of the plaintiff Hirabai to redeem the suit properties. This 
question came up for consideration in Raghunath Singh v. Hansraj Kunwar.’ 
In this appeal, their Lordships of the Privy Council were concerned with the con- 
struction of that part of the aforesaid proviso which states that a right of redemp- 
tion is lost by the decree of a Court. The observations which their Lordships 
made on the interpretation of the aforesaid part of the proviso are to be found 
at p. 869, and they are as follows :-— i 
“,..The right to redeem is a right conferred upon the mortgagor by enactment, of 

which he can only be deprived by means and in manner enacted for that purpose, and 
strictly complied with. In the present case the only besis for the claim that the right. 
to redeem has been extinguished is s. 60; but in their Lordships’ view, the old decree 
cannot properly be construed as doing that which it does not purport to do—namely, 
as extinguishing the right to redeem.” 
_ In the aforesaid case, the mortgagor had instituted a suit for redemption. A 

decree was passed in 1896 in favour of the mortgagor. The decree stated that 
if the mortgagor failed to pay in accordance with the decree, his case would 
stand dismissed. The decree did not provide that, upon default, the mortgagor 
would be absolutely barred of all right to redeem. The mortgagor did not 
pay the amount provided for in the mortgage decree. However, the mortgagor 
brought a second suit for redemption. The contention was that the previous 
decree had barred the right of the mortgagor to redeem. It was in connection 
with the aforesaid contention that the aforesaid observations were made by 
their Lordships of the Privy Council. The effect of the aforesaid decision of 
the Privy Council is that, in order that a right to redeem may be lost by a 
decree, the decree itself must in express terms provide that the right has been 
so lost. Considering the rival contentions of the parties, in the light of the 
aforesaid observations of the Privy Council, there is no doubt whatsover that 
the consent decree did not in terms provide that the right of the plaintiff to 
redeam the property was lost. In fact, the mortgagee was not a party to the 
aforesaid litigation. It is not quite clear from the record as to whether Viru- 


1 (1984) L. R. 61 I. A. 362, s. o. 86 Bam. L. R. 1189. 
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paxayya was or was not aware of the existence of the mortgage. In any case, 
there is no doubt whatsoever that, at the time when the parties entered into 
the compromise in suit No. 27 of 1917, they did not intend to make any pro- 
vision regarding the mortgage which the plaintiff Hirabai had executed in 
favour of Dattoba. .Under the aforesaid circumstances, it is difficult to see 
how the aforesaid consent decree can be read as extinguishing the right of 
Hirabai to redeem the suit properties. The effect of the aforesaid decree only 
is that wis a vig Virupaxayya, the plaintiff Hirabai lost her claim as the succes- 
sor in title of her husband Channappa to the suit properties, and she only 
became entitled to a right of residence and maintenance from one of the suit 
properties. But this change of her position ms a ws Virupaxayya cannot, in 
any way, affect the right of the plaintiff Hirabai to redeam the properties. By 
the aforesaid change in her position, she can never lose her right to redeem the 
properties and to recover the same from her own mortgagee. In my opinion, 
such a result is against the fundamental principles governing the relationship 
between a mortgagor and a mortgagee. In this connection, the provisions of 
g. 91 of the Transfer of Property Act may be usefully looked to. Under that 
section, a mortgagor is always entitled to redeem the mortgaged property. The 
law on the subject is quite clear that, even if a mortgagor has parted with the 
equity of redemption and the equity of redemption has become vested in a third 
person, even then, the mortgagor is always entitled to a right to redeem the mort- 
gaged property. In a majority of the mortgages, the mortgagor undertakes a 
personal liability to pay the mortgage dues. In discharge of this particular lia- 
bility, the mortgagor must always have a right to bring a suit to pay the mort- 
gage money and thereby get rid of the aforesaid liability. When the mortga- 
gor does not lose a right to redeem even by parting with his interest in the 
equity of redemption, it is incomprehensible as to how the present plaintiff 
Hirabai could have lost her right to redeem the properties by entering into a 
compromise decree with a third party under which she recognised the right of 
that third party to the title to the mortgaged properties. The matter can be 
looked at from another angle. If the mortgagee Dattoba or defendants Nos. 1 
and 2 had instituted a suit for enforcement of the aforesaid mo against 
the present plaintiff Hirabai, could the latter have resisted that claim on the 
ground that, by the aforesaid consent decree, she had no longer a title to the 
mortgaged properties? It is quite clear to my mind that the plaintiff Hirabai 
would not have been allowed to resist the claim on the aforesaid ground. The 
utmost that can be said, so far as the aforesaid consent decree in suit No. 27 
of 1917 is concerned, is that the present plaintiff Hirabai could not have con- 
tended tts a vss the claim of Virupaxayya that she had a right, title and inte- 
rest in the suit properties. But, it is one thing to say that the plaintiff Hira- 
bai has lost her title to the suit properties and quite another thing to say that 
her right to redeem is lost. In my opinion, a mortgagor does not lose his right 
to redeem by losing title to the property itself. As between the mortgagor 
‘and the mortgagee, there is still a liability on the part of the mortgagor to re- 
pay the mortgage amount, and a liability on the part of the mortgagee to hand 
back possession of the mortgaged properties, if the mortgagee is paid by the 
mortgagor his mortgage dues. Under the aforesaid circumstances, in my 
Opinion, the conclusion of the learned appellate Judge that the plaintiff Hira- 
‘bai had lost the right to redeem the suit properties by virtue of the consent 
decree, exh. 38, cannot be upheld. I may mention that Mr. Madbhavi, the 
learned advocate for defendants Nos. 1 and 2, very fairly conceded before me 
‘that he was not in a position to justify the aforesaid conclusion of the learned 
_ appellate Judge. 


The second ground on which defendants Nos. 1 and 2 contended that the 
right to redeem was lost was based upon another parallel litigation which was 
started by defendants Nos. 1 and 2 against Virupaxayya. Before I mention 
the second ground, I propose to mention the history of the second litigation. 
It appears that Virupaxayya filed Darkhast No. 47 of 1919 to enforce the 
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aforesaid consent decree exh. 38, which he had obtained in suit No. 27 of 1917. ' 
In execution of that decree, in the aforesaid Darkhast, Virupaxayya got posses- 
sion of the two suit lands. Thereafter, defendants Nos. 1 and 2 filed Miscel- ' 
laneous Application No. 20 of 1919 for recovering the aforesaid two suit lands 
back from the possession of Virupaxayya. This claim was made by defen- 
dants Nos. 1 and 2 on the ground that they were mortgagees of the aforesaid `, 
two lands and the consent decree exh. 38 was not binding on them. The-ap- al 
plication was dismissed on December 15, 1920. Thereafter, defendants Nos. 1. 
and 2 brought suit No. 548 of 1921 against Virupaxayya, for determination of: 
their right to recover possession of the aforesaid two lands. Defendants Nos...” 

1 and 2 claimed title to the two lands as mortgagees and also sought possession 

on the same ground. It is important to notice that, both in the aforesaid ap- 
plication and in the suit, the suit house was never included. This was not so 
done on the ground that defendants Noa, 1 and 2 were already in possession of =, 
the suit house as mortgagees, and that their posession as such mortgagees had * 
not been disturbed by Virupaxayya. The aforesaid suit No. 548/21 was dis-: 
missed on December 19, 1924. Defendants Nos. 1 and 2 aro an appeal 
from the decision in suit No. 548/21, and that appeal was No. 37 of 1925, De- 
fendants Nos, 1 and 2 and Virupaxayya entered into a compromise in appeal, — 
and a consent decree was passed on March 25, 1931, in terms of the compromise. ... 
By that consent decree, Virupaxayya relinquished his right to the suit house m,:.' 
favour of defendants Nos. 1 and 2. However, the right of defendants Nos. 1 and ` 

2 to obtain possession of the suit house was deferred till the death of Hirabai. i 
was expressly mentioned in the consent decree that the plaintiff Hirabai wag’ | : 
entitled to remain in possession of the suit house during her life-time. No pro~ .- 
vision appears to have been made for the widowed daughter Bhagirathi on‘ 
account of the fact that, during the pendency of the aforesaid litigation;* “` 
Bhagirathi had expired. It was also further provided that if defendants Nos. 1. 
and 2 made any suitable arrangement for the maintenance and the residence. , 

of the plaintiff Hirabai, then, defendants Nos. 1 and 2 were at liberty to take- 
possession of the suit house from the plaintiff Hirabai. Now, the second ground - 

on which defendants Nos. 1 and 2 contended that the plaintiff Hirabai had '` 
lost her right to redeem the properties was on the basis of the aforesaid con- 
sent decree passed in appeal No. 87 of 1925. Here again, for the reason which. `` 
I have already given whilst discussing the ground based upon the consent de.., 
cree in suit No. 27 of 1917, I fail to understand or appreciate as to how the ’ 
plaintiff Hirabai could have been said to have lost her right to redeem by virtue- 

of the aforesaid consent decree in appeal No. 37 of 1925. The decree does not 
state in terms that the right of the plaintiff Hirabai to redeem the properties, ~ 
was extinguished. It is important to notice that the plaintiff Hirabai was not á 
a party to the aforesaid litigation. It is not necessary for me to consider as 

to what exactly would have been the effect of the aforesaid consent dectee on 

the right of the plaintiff Hirabai to redeem, if the plaintiff Hirabai bhad. been ~ 

a party to the aforesaid consent decree. So far as the terms of the decree“are: 
concerned, inasmuch as they do not terminate the right of the plaintiff - Hira- “ 
bai to redeem the properties, it cannot be said that Hirabai had lost the right -. 

to redeem by virtue of the aforesaid decree. Even if the consent decree had . & 
ao provided, having regard to the fact that the plaintiff Hirabai was not a`: ? 
party to the aforesaid consent decree, it is impossible that the right of the fe 
plaintiff Hirabai could have been lost. It is true that, by the terms ‘of the’ |: 
aforesaid decree, defendants Nos. 1 and 2 have been given the suit house by `` 
Virupaxayya as full owners, but, in my opinion, that cannot affect the right: ` 
of the plaintiff Hirabai to redeem the properties from the mortgagee and his. 
successors defendants Nog. 1 and 2. Im this connection, it is 'important..to ` 
notice that defendants Nos. 1 and 2 were litigating in the aforesaid suit and .. 
appeal in their capacity as mortgagees. There was no question of redemption .:* 
of the aforesaid mortgage at all. What, in fact, defendants Nos. 1 and 2 wore: 
contending was that the consent decree arrived at in suit No. 27 of 1917 was. 
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not binding on them because the mortgage was prior in date to the date on 
which the aforesaid suit was instituted and they were not parties to the afore- 
said suit. However, the learned appellate Judge has held that the plaintiff 
Hirabai lost her right to redeem under the aforesaid decree because she was a 
consenting party to the aforesaid consent decree in appeal No. 37 of 1925. In 
my opinion, the learned appellate Judge was entirely wrong in this conclusion. 
The conclusion has been arrived at mainly on the ground that the plaintiff 
Hirabai had given evidence in favour of defendants Nos. 1 and 2 in the afore- 
gaid suit No. 548 of 1921, and that the consent decree had been so framed as 
to po the rights of the plaintif Hirabai. In my opinion, the learned ap- 
pellate Judge was not right in deciding the question of extinction of the right 
of redempion on the aforesaid. ground, when the ground was not pleaded in 
the written statement. There Was no issue on that particular subject. > The 
trial Court has not considered the same. Under the aforesaid circumstances, 
in my opinion, it is impossible to overthrow the claim of the plaintiff Hirabai 
on the ground of her consent. In my opinion, even on the merits, the 
circumstances narrated by the learned appellate Judge on the merits of 
the consent of Hirabai, though they may have arisen for consideration, if the 
point had been pleaded by defendants Nos. 1 and 2, are not necessarily conclusive 
of the matter. It is not improbable that the second litigation which was started 
in 1919 may have been started not for the benefit of the mortgagees, but for the 
benefit of the plaintiff Hirabai, who had lost her first battle with Virupaxayya. 


The learned advocate for defendants Nos. 1 and 2 tried to support the judg- 
mant of the learned appellate Judge on another ground. I have already men- 
tioned that one of the terms of the consent decree in appeal No. 87 of 1925 was 
that defendants Nos. 1 and 2 were at liberty to make suitable arrangement for 
the maintenance and residence of the plaintiff Hirabai, and that, in case they 
made such arrangement, they were at liberty to take possession of the suit house 
from the plaintiff. In the written statement, defendants Nos. 1 and 2 have aver- 
red that they have made an alternative arrangement for the residence of Hirabai 
and that they were prepared to make arrangement for her maintenance also. The 
contention was that Hirabai had been put in possession of a house bearing No. 
414, and, consequently, the present suit was not maintainable. It is not quite 
clear from the written statement as to whether, by the aforesaid averment, defen- 
dants Nos. 1 and 2 intended to contend that, by the aforesaid alleged arrange- 
ment for maintenance and residence of the plaintiff Hirabai, the plaintiff 
Hirabai must be taken to have consented to the consent decree passed in appeal 
No. 37 of 1925, or must be taken to have ratified the same. This point also 
does not appear to have been touched in the trial Court. The learned appellate 
Judge has referred to the aforesaid point, but he has not recorded a definite 
finding on the aforesaid subject. The learned advocate for defendants Nos. 1 
and 2, therefore, contended that I should raise a specific issue on the aforesaid . 
subject and reach my own decision on the point. I do not think that it would 
be proper to do so. But, even supposing that the aforesaid point is material, 
the evidence, in my opinion, is not such that a definite conclusion on the aforesaid 
subject can be reached in favour of defendants Nos. 1 and 2. Incidentally, the 
learned trial Judge has considered the aforesaid averment of defendants Nos. 1 
and 2, and the conclusion which he has arrived at on that subject is in the follow- 
ing terms: . 


“She went to House No. 414 not because defendants made any adequate provisions 
for her maintenance under the decree, but because her paramour shifted.” 


Therefore, the conclusion of the learned trial Judge is that the decupation of 
the plaintiff Hirabai of House No. 414 is not due to the fact that any alter- 
native arrangement had been made on account of the provision contained in 
the consent decree in appeal No. 37 of 1925, but because Dnyanoba, the uncle 
of defendants Nos. 1 and 2, who had illicit connections with the plaintiff 
Hirabai, was residing in House No. 414. Under the aforesaid circumstances, in 


L. R.—81. 


482 THE BOMBAY LAW REPORTER. [voL Lx. 


my opinion, the defence of defendants Nos. 1 and 2 cannot be upheld on the . 


aforesaid new ground also. 

Taking an over-all view of the defence of defendants Nos. 1 and 2, in my 
opinion, the defence is altogether untenable. Defendants Nos. 1 and 2 claim’ 
to have become owners of the suit properties by virtue of the consent decree in 
appeal No. 37 of 1925. In fact, their plea that the plaintiff-Hirabai has lost 
the right to redeem is embedded in the aforesaid contention of defendants Nos. 
1 and 2. Having regard to the fact that defendants Nos. 1 and 2 litigated in 
the aforesaid appeal No. 37 of 1925 in their capacity as mortgagees, and all 
along they were fighting the aforesaid litigation to establish their rights as 
mortgagees in regard to the suit lands, and as there was no question of the 
redemption of the mortgage by Virupaxayya, who apparently did not admit 
the mortgage, if the contention of defendants ‘Nos. 1 and 2 were to be upheld, 
then, defendants Nos. 1 and 2 would become the full owners of the suit house 
in spite of the fact that they held title to the suit house only as mortgagees. 
The only right of defendants Nos. 1 and 2 ws a vis the plaintiff Hirabai is that 
of a mortgagee, and, so long as the plaintiff Hirabai is prepared to pay off 
the mortgage dues, the fact that the plaintiff Hirabai had lost the litigation 
ag Virupaxayya i is no ground whatsoever for throwing off the claim made 
by the plaintiff Hirabat. 


For the aforesaid reasons, I have come to the conclusion that the decree passed . 
by the trial Court was correct and the reversal of the decree by the first appel- . 
late Court was not justifled. Therefore, I allow the appeal I set aside the“ 
decree passed by the appellate Court and confirm that passed by the trial Court.: 


with. this modification that I give liberty to the plaintiff-appellant to pay the 
mortgage dues within six months from today instead of on or before March 25; 


1954. I further order that respondents Nos. 1 and 2 shall pay the costs of this l 


Court and the first appellate Court to the appellant and bear their own. 
Appeal allowed. 


APPELLATE CIVIL. 


Before Mr. Justice Mtabhoy. 


SUNDRABAI DALICHAND SHET v. MORESHWAR MAHADEO 
| GOKHALE.* 

Ctoil Procedure Code (Act V of 1908), O. XXI; rr. 66(2), 90; O. V, r. 16—Notice under 
O. XXI, r. 66(2), served upon wrong person and Court treating it as valid service— 
Sale of sudgment-debtor’s property—AppHcation by judgment-debtor under O. XXI, 
r. 90, to set aside sale—Whether non-service of notice upon judgment-debtor a mate- 
ee E E N EAEE XXI, r. 90—Expression 

y other person” in O. V, r. 16, what persons are included tn. 

ee N E a XXI, r. 66(2), of the 
Civil Procedure Code, 1908. The bailiff of the Court instead of serving the notice 
upon the judgment-debtor served it upon a wrong person. The Court subsequently 
treated the notice upon that wrong person as valid service arid the property belonging 
to the judgment-debtor was sold. In an application by the fudgment-debtor under 
O. XXI, r. 90, of the Code for setting aside the sale, the questions arose whether non- 
service of the aforesaid notice upon the Judgment-debtor was a material irregularity 
© within the meaning of O. XXI, r. 80, and whether that material irregularity was in 
publishing or conducting the sale:— 

Held, that what had happened in the case was only an irregularity, and inasmuch 
ee 

i iki a a Aiea ete 

* Decided, November 89, 1957. Fi ore. Jalgaon, in Application Hx. 27 in Boii 

No. 18-of 1957 from the decision Regular Darkhast No. 30 of 1984, 

Shaikh, Judge, Senior 
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that an issue of a notice under O. XXI, r. 66, is a step which is taken by the Court 
in publishing the sale, and as the notice was not served upon the judgment-debtor, 
the irregularity must be considered to be one which had occurred in the publication 
af the sale. 


Narayan v. Ramchandra,’ distinguished. 
Jaggan Nath v. Daud,’ referred to. 

The expression “any other person” in O. V, r. 16, of the Civil Procedure Code, 
1908, has reference to those other persons, who have been mentioned in the preced- 
ing rules of O. V, who are entitled to receive service on behalf of the parties to a 
litigation. 


Tus facts appear in the judgment. i i 


M. V. Paranjape, for V. 8. Desai, for the appellant. 
K. J. Abhyankar, for respondents Nos. 1 and 2. 
N. D. Dange, for respondent No. 2. 


Miaspoy J. This is an appeal from the order, dated December 6, 1956, 
passed by the learned Civil Judge (S.D.), Jalgaon, below application exh, 27 
in Special Darkhast No. 89 of 1954, by which the learned Judge rejected the 
application made by the jJudgment-debtor No. 6, for setting aside a sale. The 
' application was made under O. XXI, r. 90, of the Civil Procedure Code. 

It ig common ground that, in execution of a decree in Darkhast No. 89 of 
1954, a property belonging to the appellant has been sold, and the sale was con- 
firmed on April 18, 1955. It is also common ground that respondent No. 2 is 
the auction-purchager. The aforesaid application was made by the present 
appellant under O. XXI, r. 90, of the Civil Procedure Code for setting aside 
the sale. The main ground, on which the application was made, was that a 
notiee under O. XXT, r. 66, gub-r. (2), of the Civil Procedure Code had not been 
served upon the appellant. The facts are that, after the order for sale was 
made under Q. r. 64, an order for issue of notice to the appellant was 
mads. However, that notice was not served personally upon the appellant. 
. Instead the notice was served on one Trimbak Sakharam. The contention of 
the appellant is that this Trimbak was a total stranger to her, and was not 
entitled to accept service for and on her behalf. The learned Civil Judge has 
taken the view that Trimbak was entitled to take service of the notice and the 
service of notice on Trimbak was a valid service upon the appellant. The 
appellant is a paradanashin lady. Her evidence was that whenever processes 
were brought for service to her, she used to direct the bailiff to go to one Gover- 
dhan Jaikisan. The latter was judgment-debtor No. 1. Therefore, from the 
aforesaid evidence of the appellant, it is quite clear that the appellant had con- 
stituted judgment-debtor No. 1 to be her attorney or agent for accepting | 
service on her behalf. Therefore, if the notice had been served upon judgment- 
debtcr No. 1, then, it would have been a valid service on the appellant. The 
aforésaid Trimbak Sakharam appears to be a manager of one Jaikisan Rambilas 
factory. The exact connection of judgment-debtor No. 1 with the aforesaid 
factory is not known. But, from the proceedings, it appears that the aforesaid 
Trimbak was working as the agent in the aforesaid litigation for and on behalf 
of judgment-debtor No. 1. Therefore, Trimbak was the agent of judg- 
ment-debtor No. 1. The learned Civil Judge has held that, because of the afore- 
said position, which Trimbak occupied vis a ve jJudgmbnt-debtor No. 1, 
and because of the admitted fact that judgment-debtor No. 1 was constituted 
by tha appellant an agent for the purpose of accepting service, the service on - 
Trimbak was a valid service. I am unable to accept the line of reasoning adopt- 
ed by the learned Civil Judge. From the aforesaid facts, it is quite clear that 
Trimbak, so far as the service on the appellant is concerned, was an agent of the 
‘agent of the appellant. It is well known that an agent is not entitled to dele- 
gate his authority to another agent. Under tĦe aforesaid circumsances, im 
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my opinion, Trimbak was entirely a stranger so far as the appellant was con- 
cerned, and service on him cannot be accepted as valid service. The learned 
Civil Judge has attached some importance to the facts that Trimbak appeared 
in the course of the aforesaid procesdi asked for several adjournménis, and 
even paid a sum of Rs. 800 towards partial satisfaction of the decree. However, 
in my opinion, the aforesaid facta have no relevance so far as the question of 
service on the appellant is concerned. In the first instance, it is important to 
notice that the record does not leave any doubt that whenever Trimbak appear- 
ed in the darkhast, he always appeared as the agent and constituted attorney 
of judgment-debtor No. 1. At no time did he purport to appear in the pro- 
ceedings as the agent of the appellant. However, even if he had purported to 
appear as the agent of the appellant, I have no doubt whatsoever that it would 
have had no effect whatsoever on the question ôf the validity or otherwise of the 
service on the appellant. If the service is accepted as good service merely 
because an unauthorised person, who had accepted service, appears in the course 
of the proceedings, then, one would be guilty of the fallacy of petito principu. 
Under the circumstances, I have come to the conclusion that the record does not 
leave any doubt that Trimbak was not an agent of the appellant, and he was 
not entitled to receive service for and on behalf of the appellant. Therefore, 
in the present case, there has been, in fact, no service on the appellant of the 
notice under O. XXI, r. 66. The contention of the learned advocate for res- 
pondent No. 2 was that, in order that a service may be a valid service, it is not 
necessary that the service should be effected upon an agent of the judgment- 
debtor. It was contended that under O. V, r. 16, of the Civil Procedure Code, 
service can be effected not only upon an agent, but also upon any other person. 
The submission was that the expression ‘‘any other person’’ in O. V, r. 16, 
included a stranger like Trimbak Sakharam. I do not think I ean accede to 
the aforesaid submission. In my opinion, the expression ‘‘any other person’’ 
has reference to those other persons who have been mentioned in the preceding 
rules of O. V, who, according to those rules, are entitled to receive service on 
behalf of the parties to a litigation. Therefore, unless and until, the learned 
‘advocate for respondent No. 2 is able to satisfy me that the aforesaid Trimbak 
was entitled to accept service for and on behalf of the appellant under any of 
the preceding rules of O. V, I cannot accept service on Trimbak as a valid ser- 
vice on the present appellant. He has failed to do so. Therefore, in my opinion, 
the appellant has succeeded in proving that the notice under O. XXI, r. 66, was 
not validly served upon her. 

The second question for consideration in the present appeal is whether non- 
service of the aforesaid notice is a material irregularity within the meaning of 
O. XXI, r. 90, Civil Procedure Code. The submission of the learned advocate 
for the appellant ig that it is so. In support of this submission, the learned 
advocate for the appellant has relied on a ruling reported in Jaggan Nath v. 
Daud.. In that case it was decided that the failure of the Court to issue 
notice under O. XXI, r. 66, before drawing up the proclamation of the sale, is 
an irregularity in publishing or conducting the sale within the meaning of 
r. 90 of O. XXI, Civil Procedure Code. This submission was repelled by the 
learned advocate for the respondents on two grounds. It was firstly contended 
that, irrespective of the question whether the non-issue of a notice is an irregu- 
larity or an illegality, the irregularity or illegality is not one in publishing or 
conducting the sale. It was, therefore, contended that the provisions of O. XXI, 
r. 90, Civil Procedure Code, did not at all apply to the facts of the present case. 
- The second contention was that non-issue of a notice under O. XXT, r. 66, was 
not merelyan-irregularity, but it was an illegality, and, therefore, the proper 
remedy of the present appellant was not an application under O. XXI, r. 90, 
but her proper remedy was to make an application under s. 47, Civil Procedure 
Code, or to fle a regular suit for setting aside the sale. In view of the aforesaid 
two contentions of the learntd advocate for the respondents, it is necessary, 
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first of all, to determine the question as to whether non-service of notice upon 
the present appellant is an irregularity or an illegality. If it is an illegality, 
then, there is no doubt whatsoever that the provisions of O. XXI, r. 90 will 
not come into play. If, however, it is not an illegality, but it is an irregularity, 
then, the question will have to be considered as to whether the irregularity is 
one in publishing or conducting the sale. The learned advocate for the res- 
pondents drew my attention to the ruling reported in Narayan v. Ramchandra. ' 
In that case, it was held that an omission to issue notice of sale under O. XXI, 
r. 66, Civil Procedure Code, is an illegality and not merely an irregularity. 
However, in my opinion, the facts of the present case are distinguishable from 
the facts of the aforesaid case. This is not a case of total omission to issue a 
notice under O. XXI, r. 66. In the present case, an order was made by the 
Court to issue a notice under O. XXI, r. 66. But, what has happened im the 
case is that that notice was not served upon the present appellant. Therefore, 
in the present case, we are not dealing with a situation in which the Court has 
omitted to issue a notice altogether under O. XXI, r. 66, but the situation is 
one in which a notice was so issued, but that notice did not come to be served in 
accordance with law. In my opinion, therefore, in the present case, it cannot be 
held that it was an illegality. Having regard to the fact that the Court had 
ordered that a notice should issue, it is quite clear that the Court did not take 
any proceedings in the case without ordering that the other side should be 
called upon to have its say in the matter. The Court has done its duty in the 
matter. What happened was that the bailiff of the Court served the notice 
upon the wrong person and the Court subsequently treated the notice upon 
that wrong person as valid service. In my opinion; therefore, there was no 
question of any illegality involved. What had happened was only an irregu- 
larity, and, in my opinion, inasmuch as that irregularity has led to the non- 
appearance of the appellant in the proceedings, it must be regarded to be a 
material irregularity. 

The second question for consideration is whether that material irregularity 
is in publishing or conducting the sale. The contention of the learned advocate 
for the respondents was that the irregularity that had occurred was not in 
publishing the sale; the irregularity had occurred before actually the sale 
was published. It was contended that in order that O. XXI, r. 90, may apply, 
it is necessary that the irregularity must have taken place after the Court had 
issued the sale proclamation. Therefore, the contention of the learned advocate 
for the respondents was that, as the irregularity had taken place before actually 
the Court had issued a sale proclamation, it cannot be said that the irregularity 
was in publishing the sale. I do not think I can put such a narrow interpreta- 
tion on the expression ‘‘in publishing’’ as used in O. XXI, r. 90, Civil Proce- 
dure Code. In this connection, it is important to notice that the proceedings 
relating to a sale begin from the time that an order is made under O. XI. r. 64. 
There are some authorities which say that, even an order of attachment has con- 
nection with the publication of the sale. But, it is not necessary for me to 
consider in the præent proceedings whether that view is correct or not. But, 
in my opinion, the moment any further proceedings are started by the Court 
after an order for sale under O. XXI, r. 64, is made, the Court necessarily takes 
all those proceedings in order that the prospective sale may be proclaimed, and, 
in my opinion, a notice under O. XXI, r. 66, to the judgment-debtor is an im- 
portant step towards the preparation and the publication of the sale. In this 
connection it is important to notice that O. XXI, r. 90, doesnot use the expres- 
sion ‘‘irregularity in the sale proclamation”, but states that the irregularity® 
must be in relation to the publication of the sale. In my opinion, there is a 
clear distinction between the expressions ‘‘publication of sale’’ and ‘‘igsue of 
a sale proclamation”. Under the aforesaid circumstances, I have come to the 
conclusion that an issue of a notice under O. XXI, r. 66, is a step which is taken 
by the Court in publishing the sale, and, therefore, it is quite clear that if that 
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notice has not come to be served upon the judgment-debtor, then, the irregu- 
larity must be considered to be one which has occurred in the publication of 
the sale. i 

However, as is well known, a mere irregularity in the publication of a sale 
does not entitle the judgment-debtor to get the sale set aside. There are two 
other important points which it is necessary for the judgment-debtor to prove, 
in order to succeed in an application under O. XXI, r. 90, and those two other 
points are that it must be proved that the applicant has sustained substantial 
injury, and that the substantial injury was caused by reason of that material 
irregularity. In the present case, the appellant urged that the substantial 
injury, which had been caused to her, was that her property, which was really 
worth Rs. 10,000, had been sold for a grossly inadequate price of Re. 2,400. The 
learned Civil Judge has taken an adverse view op this part of the appellant’s case. 
I do not agree with the conclusion arrived at by the learned Civil Judge. The 
appellant has proved one sale. The sale-deed is exh. 61, dated December 2, 1950. 
The purchaser under that sale is the witness Kanhyalal, exh. 59. The property 
which was sold under this sale was practically an open piece of land measuring 
200 sq. yards with only a plinth. The property was sold for Rs. 7,500. There- 
fore, the sale price works out approximately at Rs. 87 per sq. yard. The property 
in suit has been sold for a price of Rs. 2,400 only. The suit property measures 
465 aq. yards with a house on it. The sale price works out at Re. 5 per aq. yard. 
Therefore, the difference in price realised at the auction sale and the price 
which was realised at the aforesaid private sale is about 7 times. There is no 
doubt whatsoever that the property sold at the auction and the aforesaid pro- 
perty, the sale of which is to be compared, were situate in the same locality. 
There is nothing on the record to show that the property which was sold at the 
private sale had certain special characteristics which entitled it to a higher 
price than the property sold at the auction sale. The learned Civil Judge has 
not relied upon the aforesaid sale on the ground that the seller has not been 
examined. At the same time, it is important to notice that the purchaser has 
been examined in the case. The mare fact that the seller has not been examined 
in the case does not lead to the necessary conclusion that the sale was a forced 
one. There is nothing in the judgment of the learned Civil Judge which shows 
that, in the crogs-examination, the purchaser Kanhyalal, exh. 59, had conceded 
that the sale was a forced one. The second ground which the learned Civil Judge 
has given for not relying upon the aforesaid sale is that the price which is 
realised at a Court auction sale is always leas than the price which is realised 
in a private sale. This is because there is no warranty of title in an auction 
sale. This is true. But, still, in my opinion, it is impossible that the price to 
be realised at a Court auction should be about 1/7th of the market price of the 
property concerned. In my opinion, the appellant has successfully proved by 
reference to the aforesaid sale that the property has been sold for a grossly 
inadequate price. In this connection, it is important to notice that the pro- 
perty which has been sold did not belong jointly to the appellant and her co- 
judgment-debtor No. 1. The property exclusively belonged to the appellant. 
It is not improbable, that, if the present appellant had been apprised of the 
sale, and if any prudent person on her behalf had appeared at the time of 
the sale, he might have been able to bring a purchaser who would be willing to 
pay a higher price. Under the circumstances, in my opinion, substantial injury 
has been done to the present appellant inasmuch as a property which was really 
worth several times the price, which has been realised, has been sold for a 
grossly inadequate price. 

The next point for consideration is whether the substantial injury arises on . 
account of the aforesaid material irregularity. I have no hesitation in reaching 
a conclusion on this subject in favour of the present appellant. Having regard 
to the fact. that the present appellant had no notice of the sale proceedings, it 
is highly probable that her case has gone by default. At least, it appears to 
me to be crystal clear that if the appellant had known that the property was 
being sold only for Rs. 2,400, whereas it was worth much more, the appellant 
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would have certainly taken steps to bring the aforesaid fact to the notice of 
the Court and got the sale postponed or would have exerted her every nerve to 
see that purchasers came forward to pay a higher ae ele 
For the aforesaid reasons, I have come to the con usion that the appeal should 
be allowed. I allow the appeal. I set aside the order of the learned Civil Judge. 
I grant the application. I set aside the auction sale. Each party to bear its 
own costs in both the Courts 
Appeal allowed, . 


Before Mr. Justice Tendolkar. 


KRISHNA AWAJI GHADGE v. BAPU KALU GHADGE.* 

Civil Procedure Code (Act V of 1908), Sec. 144(1)—Party to suit obtaining possession of 
property in execution of dectee of trial Court—First appeal Court reversing 
decree = Weef DEGN C Ouri te Aeron OPERE CATONE SEU O ences sod, AAE TONE 
of appeal—Right of restitution. 

Where a party to a suit has obtained possession of property in execution of a decree 
of the trial Court and such decree is reversed by the appeal Court, the person who 
was dispossessed by the trial Court gets an immediate right of restitution, and the 
High Court in second appeal has no jurisdiction to grant a stay of the decree of the 
first appeal Court and deprive such person of the right of restitution conferred upon 
him in absohite terms by s. 144 of the Civil Procedure Code, 1908. 

Lal Bhagwant Singh v. Rai Sahib Lala Sri Kishen Das,’ referred to. 


L. P. Pendse, for the applicant. 
FV. V. Albal, for the opponents. 


TENDOLKAR J. This is an application for stay of a decree, and the application 
has been referred to me by the Registrar because a question of law on which 
there is no authority has been raised on behalf of the opponents. 

The facts are that one Awaji died leaving the Ean A as his illegitimate 
heirs and the plaintiff as his legitimate heir. The trial Court held that Awaji 
was a Kshatriya, and as the respondents were illegitimate, they could not succeed 
as a legitimate heir was available, and he, therefore, decreed the suit in favour 
of the plaintiff. In pursuance of this`deeree the plaintiff-appellant obtained 
posseasion of the immovable property from the respondents who were then in 
possession. Upon appeal the Assistant Judge of Satara held that Awaji was 
a Shudra and, therefore, illegitimate children could inherit along with the legi- 
timate children. He, therefore, allowed the appeal and dismissed the appli- 
eant’s suit. It is against the dismissal of the suit by the Assistant Judge, 
Satara, that this appeal has been filed, and Mr. Pendse, who appears for the 
appellant, urges in favour of the stay application that his client is in posses- 
gion, great loss will be caused to him if stay is not granted, and that he is pre- 
pared to give security for the due performance of such decree as may be passed 
in the second appeal. He says—and it is admitted by Mr. Albal—that nor- 
mally he would have been entitled to a stay if we were dealing with a case 
where no principle of restitution was involved. Mr. Albal opposes the applica- 
tion for stay on the uae that his clienta have become entitled to restitution 
under s. 144 of the Civil Procedure Code, that they were originally in posses- 
. gion, they were Aispoancaned by the decree of the trial Court, and since that 
decree is now reversed, they are entitled to restitution of the property which 
was in their possession and which went into the possessién of the appellant 
only as a result of an erroneous judgment. 

Both counsel appearing before me have intimated to me that they have been 
unable to find any decided case on this question of law; and the question must, 
therefore, be determined, unhampered by any authority, on the provisions of 
the Code. Section 144, sub-s. (1), in so far ag it is relevant, enacts :— 
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“Where and in so far as a decree is varied or reversed, the Court of first Instance 
shall, on the application of any party entitled to any benefit by way of restitution or 
otherwise, cause such restitution to be made as will, so far as may be, place the parties 
in the posttion which they would have occupied but for such decree or such part thereof 
as has been varied or reversed;...” 

Now, it is clear from the language of the section that the right to restitution 
is absolute and the Court of first instance has no discretion in the matter. It 
is bound to grant restitution if the conditions laid down by the section are 
satisfied. The principle on which restitution is granted in such cases was 
stated by their Lordships of the Supreme Court in Lal Bhagwant Singh v. Bat 
Sahib Lala Sri Kiskon Das,' at p. 570, to be this :— 
~ “...the doctrine of restitution... is that on the reversal of a judgment the law raises 
an obligation on the party to the record who received the benefit of the erroneous judg- 
ment fo make restitution to the other party for what he had lost and that it is the duty 
of the court to enforce that obligation unless it is shown that restitution would be clearly 
contrary to the real justice of the case.” 
Therefore, the moment we have a case where a party obtained possession of pro- 
perty in execution of a decree of the first Court and such decree is reversed by 
the appeal Court, the person who was dispossessed by the trial Court gets an 
immediate right of restitution. Mr. Pendse contends that this right, although 
absolute in character, does not become a right if the judgment by virtue of which 
it arises is subject to a second appeal. I cannot countenance any such suggestion. 
The filing or admission of the second appeal does not make the decree appealed 
from wrong or erroneous. Until the decree is set aside in second appeal, the 
decree of the first appeal Court is valid and affective, and the right to restitu- 
tion given under s. 144 accrues to the party in whose favour the judgment of 
the appeal Court is and who had been originally dispossessed. As I have said 
earlier, the very language of the section shows that the Court of first instance 
is bound to grant restitution and the Court has no discretion in the matter. In 
such a situation then, has this Court in second appeal the right to grant a stay 
the effect of which is to deprive the party who has the judgment of the Court 
of appeal in his favour of his right of restitution? There is obviously a diffe- 
rence between a case where a decree for possession is passed, whether by the 
trial Court or by the Court of appeal, and a stay is applied for either before 
the Court of appeal or before the Court of second appeal as the case may be, and 
a case where the property involved was in the possession of one party and went 
into the possession of another by reason of a Judgment and decree, which judg- 
ment or decree was reversed in appeal, and the stay is asked for in the second 
appeal In the former class of cases the discretion of the Court to grant stay 
will be exercised in accordance with the provisions of O. XLI, r. 5; but in the 
latter class it appears to me that the effect of the Court’s granting a atay would 
be to deprive the party who succeeded before the Court of first appeal of a right 
of restitution which is conferred upon him in absolute terms by s. 144. Indeed, 
I should think that the Court has no jurisdiction to deprive such a party of the 
right conferred upon him by statute. Therefore, in my opinion, the submission 
of Mr. Albal must succeed, and because if a stay is ordered it would negative the 
right of restitution which the respondents have acquired in this case, rule for 
stay will be discharged. 

Costa costs in the second appeal. 


Rule discharged. 
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Before Mr. Justice Tambe and Mr. Justice Kotval. 


MADHYA PRADESH MINERAL INDUSTRY ASSOCIATION, NAGPUR v. 
REGIONAL LABOUR COMMISSIONER (CENTRAL) NAGPUR.* 
Minimum Wages Act (XI of 1948), Secs. 2(b) (e) (g), 3,—Sch. A. Part I, Entry 8&—Whether 
appHcation of entry No. 8 kmated to partcular business or occupation af stone break- 
ing or stone crushing as an occupation—Meaning of words ‘employment’ and ‘stone’ 
tn entry No. 8—Act whether apples to persons employed in stone breaking and 

crushing operations carried on at manganese mines. 


The Minimum Wages Act, 1948, applies to persons employed in stone breaking and 
stone crushing operations carried on at manganese mines, ` 

The word ‘employment’ in entry No. 8 in Part I of Schedule A to the minimum 
Wages Act, 1948, is used in its general sense of the action of employing or the state 
of being employed and not with reference to any particular trade, business or 
occupation. 

The word ‘stone’ in entry No. 8 in Part I of Schedule A to the Minimum Wages 
Act, 1948, would inchide a small piece of stone containing some quantity of metal 
or mineral, e.g. manganese. 

Oudh Sugar Mills v. Reg. Pro. Fund Commr., refarred to. 


THe facts appear in the Judgment. 


A. 8. Bobde, for the petitioner. 
W. B. Pendharkar, Special Govt. Pleader, for the respondents. 


KorvaL J. In this petition is raised a question of importance to the manga- 
nese mining industry. The question raised relates to the applicability of the 
provisions of the Minimum Wages Act, 1948, to persons employed in stone break- 
ing and stone crushing operations carried on at the mines. The petition 18 
moved at the instance of a limited liability, non-profit-making company regis- 
tered under s. 26 of the Indian Companies Act. The petitioner claims to re- 
present its 65 associated members owning 230 manganese mines, and since the 
question raised is one of the applicability of the Act to the mdustry as a whole, 
we have permitted the petitioner to move the petition though no right special to 
the petitioner has been shown to be infringed. Moreover, the respondents did 
not object at the hearing to the petitioner being allowed to represent its mem- 
bers without any particular injury, or infringement of right being made out. 

The facts upon which the petition is founded lie within a short compass. The 
Minimum Wages Act (XI of 1948) came into force on March 15, 1948. Section 
2(b) read with s. 3 of the Act gives the Central Government the power 
to make notifications in regard to any scheduled employments in mines to which 
the Act should apply, but the President acting under his powers under art. 258 
of the Constitution has delegated his powers to the State Government by a noti- 
fication No. 8. R. O. 2052, dated December 11, 1951. Acting under that delega- 
tion, the then State of Madhya Pradesh (now represented by the State of Bom- 
bay, respondent No. (2) ) issued a notification No. 352-257-X-XTII on March 80, 
1952, adding an entry in the Schedule to the Act and so the provisions of the 
Act came to be applied to ‘‘employment in stone breaking or in stone crushing 
operations carried on in mines’’. It was the petitioner’s cage that in pursuance 
of this notification, 

“respondent No. 1 has now threatened large scale prosecution on the footing that 
the Act is made applicable to the manganese mining Industry and his officers have been 
purporting to inspect various mines of the pettiloner’s members and point out alleged 
contraventions of the Act.” 


*Decided, October 25, 1967. Miscellansous 1 (1057) 59 Bom. L.R. 877. 
Petition No. 476 of 1956. 
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Before we state the question that is raised, it would be appropriate to refer to 
certain provisions of the Minimum Wages Act. Sub-section (1) ofs. 3 of the Act 
runs as follows : 

“3, Fixing of minimum rates of wages—(1) The appropriate Government shall, in 
the manner hereinafter provided,— 

(a) fix the mintmum rates of wages payable to employees employed— 

(i) In an employment specified in Part I af the Schedule at the commencement of 
this Act, before the 81st day of December 1954; 

(ii) in an employment specified in Part II of the Schedule at the commencement of 
this Act, before the 31st day of December 1954; 

Provided that the appropriate Government may, instead of fixing minimum rates 
of wages under this sub-clause for the whole State, fix such rates for a part of the State 
or for any specified class or classes of such employment in the whole State or part there- 
of; and 

(iii) in an employment added to Part I or Part I of the Schedule by notification 
under section 27, before the expiry of one year from the date of the notification; 

(b) review at such intervals as it may think fit, such intervals not exceeding five 
years, the minimum rates of wages so fixed and revise the minimum rates, if necessary.” 


The word ‘employer’ is defined in s. 2(¢) as follows : 

“‘employer means any person who employs, whether directly or through another 
person, or whether on behalf of himself or any other person, one or more employees in 
any scheduled employment in respect of which minimum rates of wages have been fixed 
under this Act, and inchides, except in sub-section (3) of section 26,— 

(i) in a factory where there is carried on any scheduled employment in respect 
of which minimum rates of wages have been fixed under this Act, any person named 
under clause (f) of sub-section (1) of section 7 of the Factories Act, 1948 (LXII of 1948), 
as manager of the factory; 

(i) in any scheduled employment under the control of any Government in India 
in respect of which mininum rates of wages have been fixed under this Act, the person 
or authority appointed by such Government for the supervision and control of employees 
or where no person or authority is so appointed, the head of the department; 

(li) in any scheduled employment under any local authority in respect of which 
minimum rates of wages have been fixed under this Act, the person appointed by such 
authority for the supervision and control of employees or where no person is so appoint- 
ed, the chief executive officer of the local authority; 

(iv) in any other case where there is carried on any scheduled employment in res- 
pect of which minimum rates of wages have been fixed under this Act, any person res- 
ponsible to the owner for the auperviaion and control of the employees or for the pay- 
ment of wages.” 

‘Schedule employment’ is defined in s. 2(g) as follows: 

“ ‘schedule employment’ means an employment specified in the schedule, or any pro- 
cess or branch of work forming part of such employment.” 

Entry No. 8 in Part I of Sch. A appended to the Act was in the following terms: 


“Employment in stone breaking or stone crushing.” 

By a notification No. 352-257-XX1TI, dated March 30, 1952, however, the then 
State Government of Madhya Pradesh fixed the minimum rates of wages in res- 
pect of this particular employment, mentioned ag ‘‘employment in stone break- 
ing or in stone crushing operations carried on in the mines’’. It may here be 
stated that the virea of this notification, though challenged in the petition, was 
not challenged before us, and, therefore, the only question that remains ig one 
of interpretation of the relevant provisions of the entry introduced by the notifi- 
cation we have reproduced above. 

It will be noticed that nowhere in the Act is the word ‘employment’ as such 
defined, but what was submitted on behalf of the petitioner was that reading the 
new entry in Sch. A along with the definition of ‘employer’ in s. 2(6) and the 
definition of ‘schedule employment’ in s. 2(g), the application of the entry would 
necessarily be limited to the particular business or occupation of stone 
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breaking or stone crushing as an occupation. In other words what was ar- 
gued was that so far as any person was employed by an employer whose princi- 
pal business was manganese mining, even though the employee may actually be 
breaking or crushing stones, he would still be employed in the mining industry 
and not in stone breaking or stone crushing. It was urged that what the Court 
should look at is the substantial category of employment and not to the processes 
that may be involved m it. 

Now, the definition of the word ‘‘employer’’ would bring within its ambit 
any person, who, directly or through another person, or whether on behalf of 
himself or any other person, employs one or more employees in any scheduled 
employment, and the subsequent cls. (+) to (iv) of the definition also refer back 
to the definition of ‘schedule employment’ in s. 2(g) and the definition of 
‘schedule employment’ in s. 2(g) once again refers back to Sch. A. Therefore, 
it appears to us that the petitioner cannot derive much assistance from a refe- 
rence to s. 2(6) and 2(g) because in any event those definitions are with refe- 
rence to the particular employment mentioned in the Schedule. 

Turning to the entry, what is contended is that those persons, who are en- 
gaged in stone breaking and stone crushing in mines, are really employed in 
manganese production and not in stone crushing or stone breaking as an em- 
ployment. ‘The entry refers to the particular trade, occupation or business of 
stone breaking or stone crushing, and it is urged that it cannot possibly be held 
that those employees, who are really engaged in the production of manganese, 
can be said to have employment in stone breaking or stone crushing. 

We have already indicated that the word ‘employment’ is nowhere defined in 
the Act, and, therefore, we can only turn to consider the ordinary meaning of 
the word. In the Shorter Oxford Dictionary the word ‘employment’ is defined 
as follows : 

“The action of employing; the state of being employed.” 
No doubt, there is a secondary meaning attached to the expression and that is 
“that on which (one) is employed; business; occupation; a commission.” 
Having regard to the intention of the statute and to its object, to which we 
ghall presently advert, it seems to us that the word ‘employment’ used in the 
entry was used in its most general sense of ‘‘the action of employing or the 
state of being employed’’ and not with reference to any particular trade, 
business or occupation. 

We would also point out that in the p ing entries in Part I of Sch. A, 
ie. entries 1 to 6, the word ‘‘any’’ always eg the particular occupation 
or business referred to m those entries where the particular occupation was 
intended to be emphasized, for instance, ‘‘any woollen carpet making or shawl 
weaving establishment’’; ‘‘any tobacco manufactory’’; ‘‘any oil mil” and 
so on, but in the disputed entry the words are not employment in any stone 
breaking or stone crushing operations, but the words used are ‘‘employment 
in stone breaking or in stone crushing operations’’. It is impossible to avoid 
the generality of the terms of this clause. If it had been intended to limit the 
operation of the clause to any particular trade or industry or any particular 
operations, it would have been so indicated. 

The expression ‘‘employment’’ is not conterminous with ‘‘business’’, and it 
seems to us that in a particular business there may be several classes or cate- 
gories of employment. For instance, in the business of manganese mining 
there may be several categories of employments e.g. diggers, persons transport- 
ing manganese either by trolley or by head loads, shot-firers, watchmen, Sardars 
or supervisors, engineers and persons employed in stone crushing or stone 
breaking after the ore is out of the mine. The intent of the law appears to be 
to provide for payment of minimum wages to this last named category of 
employment in whatever business it may be. 

Then it was urged that the entry merely refers to stone breaking or stone 
crushing, and that if employees are engaged in Dreaking or crushing manganese 
ore, that would not amount to breaking up or crushing up any stones. It was 
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urged that manganese ore cannot be ‘‘stone’’ within the meaning of the entry. 
Here again, the word has not been defined, and we can, therefore, only turn 
for guidance to the general meaning of the word. The word ‘‘stone’’ has been 
defined in the Shorter Oxford Dictionary as ‘a piece of rock or hard mineral 
substance (other than metal) of a small and moderate size’. Therefore, a piece 
of pure metal would not partake of the nature of a stone, nor, in our opinion, 
would a small piece of stone containing some quantity of metal or mineral, for 
that reason, cease to be a stone. In the case before us it may be that in most 
of the pieces which have been broken or crushed, there is a considerable amount 
of an element or metal, viz., manganese. The pieces that are being broken up 
would nonetheless be stones although containing some element or metal. We 
are of the opmion that the word ‘stone’ includes pieces of manganese ore. Any 
other interpretation of the word ‘‘stone’’ in the entry would lay the door open 
for a set of definitions which would make the entry almost impossible to apply 
in most of the cases for which the legislature intended to provide. 

The Minimum Wages Act is obviously a piece of social legislation pasaed with 
the beneficient object of ameliorating the conditions of the worker in stated 
employments and assuring to him a minimum wage. It behoves us to bear in 
mind this intention of the legislature in our duty to interpret the statute and 
so ‘‘to suppress the mischief and advance the remedy’ contemplated by the 
law. The word ‘‘employment’’ and the word ‘‘stone’’ occurring in the dis- 
puted entry are nowhere defined, and having regard to the intent and purpose 
of the statute, it seems to us that the construction we have placed above is the 
correct one. 

Mr. A. 8. Bobde on behalf of the petitioner then referred to a decision in 
Oudh Sugar Mils v. Reg. Pro. Fund Commr.,' to which one of us (Mr. Justice 
Tambe) was a party. That was a decision wherein the only question was . 
whether the manufacture of tin containers fell within the entry ‘‘electrical, 
mechanical or general engineering producta” contained in the Schedule to the 
Employees’ Provident Funds Act, and while Mr. Justice Mudholkar took the 
view that in interpreting the entry it is the principal object of the industry 
that should be considered and only a process which is related to the principal 
: object of the industry can come under the Schedule, my learned brother held 
that in order to fall within the entry in the Schedule a manufacturing process 
need not be one which goes on in the entire premises of the factory, but it may 
go on in any portion of it and yet be held to be one which falls within the 
Schedule. If the view that my learned brother took in that case were to be 
applied in the present case, it would be contrary to the contentions of the 
petitioner, but we do not think that that decision applies here. It cannot be 
a safe guide to the decision of the question before us because the provisions of 
the two statutes are not in part materia. 

In the result, therefore, the petition fails and is dismissed with costs. The 
rule is discharged. 

Petition dismissed. 
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[NAGPUR BENCH] 


Before Mr. Justice Kotval. 


SHIWA KARU v. RAMLAL KODU.* 


Central Provinces Tenancy Act (I of 1920), Sec. 11—Central Provinces Tenancy (Amend- 
ment) Act, 1939 (XT of 1940)—Whether son of occupancy tenant acquires by birth right 
to challenge alienation to stranger of holding held by tenant—Allowing son to challenge 
such alienation whether amounts to giving retrospective effect to Act XI of 1940. 

Occupancy tenancies in the area of the former Central Provinces were always 
governed by the personal law ef the tenant except in so far as statutory enactments 
provided otherwise. 

The Hindu Law right of a son to take by survivorship was taken away by earller 
tenancy Acts but restored by the Central Provinces Tenancy (Amendment) Act, 1939. 

The amending Act, thus did not affect vested rights and therefore no question of 
considering the validity of its retrospective operation arises. 

Ghanya v. Ukund Rao, 

Tularam v. Tejilal and Mohammad Abdussamad v. Kurban Husacin,® distinguish- 
ed. 

Kamalajabai v. Motiram, agreed with. 

Shankar Rao v. Daulat" Vithu v. Mt. Mendri, Sundarabal v. Kashibat’ and 


Chandastngh v. Aghori,° referred to. 


One Ramlal (plaintiff) through his next friend, Mst. Mira, his mother, fled 
the present suit in forma pauperis for possession of certam lands valued at 
Rs. 7,000. It was alleged by the plaintiff that he along with his mother, his 
father, Kodu, and paternal grand-mother, Mst. Waji, formed an undivided Hindu 
family, owning Kh. Nos. 7-9/1, 7-9/6, 34, and 86/2 situated in mouja Jambal- 
pani in Bhandara tahsil. It was also alleged by the plaintiff that his father 
Kodu was of weak intellect and an idiot and incapable of understanding and 
managing the business of his family, and that taking advantage of Kodu’s 
weakness, Shiva (defendant), who had his fields adjoining to the plaintiff’s, 
purchased the entire fields for a paltry sum of Rs. 8,000. It was also con- 
tended by the plaintiff that the sale-deed was void ab snstto as the sale took 
place due to fraud and undue influence and in fact no consideration was passed 
although the deed mentioned a consideration of Ra. 3,000. The plaintiff, there 
fore, challenged the sale in the present suit. The defendant inter alia con- 
tended that the property did not belong to the joint Hindu family, that Kodu 
was an occupancy tenant of these holdings and as such he was competent to 
aed a transfer and he denied all allegations about the mental weakness of 

odu. 

The trial Judge decreed the plaintiff’s suit, observing as follows :— 

“The question is whether the plff. had any interest in holdings by virtue of his birth 
in the joint family. According to the deft. he has none as the holdings are the occupancy 
holdings of Kodu. Prior to the Central Provinces Tenancy Amendment Act, Act XI of 
1940, the interest of an occupancy tenant in his holding would pess on his death by 
inheritance. Thus under that provision although an occupancy holding was a joint family 
property, the interest therein would pass to the heir of the tengnt on the latter's death 
and not by survivorship. Thus under that Act plff. would not have a right in the hold- 


“Decided, November 7, i987. First Appeal 5 (1981) 27 N. L. R. 871. 
No. 118 of 1950, against the decision of 6 (1909) 5 N. L. R. 172. 
Additional 


Husain, Civ Judge, Olam I, ie en 48 of 1942, decided 
handare, in Civil Suit No. et OF TOAN: 2, 1060 and Rao JJ. on February 
l E 9. 1950 
2 ey EU E a T O cs of 1947, decided 
3 3I I. A. 30. by Mfdhoikar and Deo J J. on September 8, 
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ing until the death of his father. But the position is changed after the enactment, 
viz, Act XI of 1940. Under this provision the right would pess by inheritance or sur- 
vivorship. The addition of survivorship has introduced the theory of the joint Hindu 
family by which a coparcener has an interest In the family property by virtue of his 
birth. The present plf. is described as three years old and, therefore, he must be taken 
to have been born after the enactment has come into force... 

My finding, therefore, is that the sale is not binding on the plaintiff.” 


The defendant appealed to the High Court Bench at Nagpur. 


The appeal was heard by a bench composed of Mudholkar and Tambe JJ. 
who delivered the following differing judgments on January 81, 1957. 


MUDHOLKAR J. This is a defendant’s appeal from a decree for possession 
of four fields situate at mouza Jambhara Pani, district Bhandara, having an 
area of 14.54 acres. 

It is common ground that the holding consisting of the aforesaid flelds was 
held by the plaintiff’s father Kodu in occupancy rights ever since the death of 
his father Jagu. By a sale-deed dated March 2, 1948, Kodu sold the holding to 
the defendant for an ostensible consideration of Ra. 8,000. According to the 
plaintiff, the aforesaid holding was joint family property in the hands of Kodu, 
that he had acquired interest therein by birth, that the sale deed was obtained 
by the defendant by ‘‘misrepresentation, inducements and undue influence’’ 
practised by him on Kodu who was a person of weak intellect, that there was 
no consideration for the gale, that it did not bind the plaintiff and that the 
possession of the holding be, therefore, awarded to him. All these allegations 
were denied by the defendants. The Court below found against the defendant 
and decreed the plaintiff’s suit. 

The only point which is urged in this appeal is that the holding was not a 
out family property m the hands of Kodu and that consequently the Sin: 

tiff acquired no interest in it by birth which entitled him to challenge the sale 
thereof made by Kodu and seek its possession. On behalf of the plaintiff it 
is contended that by virtue of the amendment of s. 11 of the Central Provinces 
Tenancy Act of 1920 by Act XI of 1940, he must be held to have interest in 
the holding and that as such he is entitled to the relief claimed by him. In 
support of this contention reliance is placed on his behalf on the decision of 
Rao J. in Kamalajabat v. Motiram.' 

It was not disputed in this appeal that the holding was held by Jagu in 
occupancy rights and that upon his death Kodu succeeded to it. It is also not 
disputed that this occurred prior to the coming into force of Act XI of 1940. 
a also admitted that the plaintiff was born after Kodu succeeded to the 

ald. 

i Section 11 of the C. P. Tenancy Act, as it stood before its amendment, was as 
ollows :—— 

“The interest of an occupancy tenant shall on his death pass by inheritance in 
accordance with his persoual law: 
Provided thai— 

(i) no person shall take any interest during the lifetime of any ancestor of such 
person in the male line of descent from the tenant: 

(ii) no collateral shall be entitled to inherit unless he is a male in a male line of 
ascent or descent and within seven degrees of kindred from the tenant.” 


We are not concerned in this case with the second proviso. It may be men- 
tioned that that proviso as well as the first proviso were deleted by Act XI 
of 1940. In the main section itself after the word ‘‘by inheritance’’ the worda 
‘Cor survivorship’’ have been added by the Amending Act. 

The first question to be determined is whether under s. 11 of the C. P. Tenancy 
Act prior to the amendment of that section by Act XI of 1940, the son of an 
occupancy tenant acquired by birth any interest in an eae holding held 


1 [1058] Nag. 658. 
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by the tenant. In a series of decisions, most of which are referred to by Macnair 
J. C. in Shanker Rao v. Daulat! it was held by the late Court of the Judi 
Commissioner of the Central Provinces that under the Tenancy Act of 1898 a son 
takes ‘no interest by birth in the absolute oc¢upancy holding of his father. 
Section 41 (1) of the Tenancy Act of 1898 was in the following terms: 
“The right of an absolute occupancy tenant in his holding shall on his death devolve 
es if it were land, and shall be transferable subject to the conditions contained in this 


‘ gection. 


Section 41 of the Act of 1898 replaced s. 88 of the Tenancy Act of 1883. The 
terms of s. 38 (1) were identical with that of s. 41 (1). With regard to these 
provisions it was stated by Stanyon, A. J. C., in Ghanyo v. Ukund Rao? thus 
(p. 18): 

-It is an estate created by contract and statute, and its devolution is governed by 
the same statute. No doubt the statute provides that such estate shall devolve as if it 
were land, but this is merely a rule for guidance in dealing with each tenant according 
to the personal law to which he is subject. It is not enacted that all the principles of 
such personal law shall be applied to the estate. The statute merely directs that when 
it becomes necessary to find the hetr of a deceased tenant, he shall be the person who 
would be heir to an estate of ownership in land. The Tenancy Act does not recognize 
such things as succesaion by right of survivorship, the vesting of a son's interest by 
birth, and so on.” 

This view was the accepted law in the Central Provinces though it was de- 
parted from by Hallifax, A. J. C., in three unreported cases. The view of 
Hallifax, A. J. ©., however, was not approved either by Macnair J. C. in the 
decision just referred to or by Staples A. J. C. in Kalu v. Mst. Birajbas.3 In 
both these cases, the view of Stanyon A. J. ©. in Ghanya v. Ukund Rao 
has been specifically approved. It may be added that the decision of Staples 
A. J. C. relates to an occupancy holding. 

By the Tenancy Act of 1920, the law was radically altered with respect to 
absolute occupancy holdings, but with that we are not concerned in this appeal. 
What is pertinent to point out here is that in so far as occupancy holdings are 
concerned s. 11 of the Tenancy Act of 1920 makes it clear that succession 
thereto will be governed by the rules of inheritance. Dealing with this question 
Staples A. J. ©. held in Kalw’s case that according to s. 11 of the C. P. 
Tenancy Act of 1920, the interest of an occupancy tenant in his holding passes 
on his death by inheritance according to his personal law and does not pass by 
survivorship. It may, however, be mentioned that in Deorao v. Asaram,* Stone 
C. J. and Niyogi J. observed that a tenant’s right under the C. P. Tenancy Act 
originating from a contract with a landlord is personal only so far as the rela- 
tions between the landlord and tenant are concerned, but has no bearing on the 
interest which the tenant acquires in the holding, and that if the tenancy was 
acquired with the aid of family funds, the interest in the land which follows must 
belong to the joint family and not solely to the individuals whose names are re- 
corded in the revenue papers as tenants. According to the learned Judges, the 
result of the contract is that the recorded tenant is alone Hable to pay rent to the 
landlord but that the rights of the members of the joint family in the holding are 
not in any way affected by the contract. It may be mentioned that no reference 
whatsoever to the earlier decisions on the subject or to the relevant provisions of 
the O. P. Tenancy Act is to be found in the judgment of the learned Judges. 
The view expressed by them runs counter to the established View of the late Court 
of the Judicial Commissioner, and if that view were to be accepted, it would 
unsettle the long line of decisions which have held the fleld for several decades. 
There is no hint in the judgment of the learned Judges that they intended to 
overrule the previous decisions. In the circumstances, therefore, it would not 
be proper to follow that decision and ignore the view taken in the previous 
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decisions, That such a course is permissible would appear from the decision 
in Pedda Jeeyan Garlavaru v. Krishnamacharlw.1 Indeed, in Sundarabar v. 
Kashsbav? Hidayatullah J. (as he then was) and Rao J. chose to follow the 
earlier decisions in preference to that in Deorao v. Asaram. 

The position then is that under the unamended s. 11 of the C. P. Tenancy Act 
of 1920 a tenant though governed by the Hindu law could transfer his holding 
even though he had inherited it from his father and was, according to the notions 
of the Hindu law, ancestral property in his hands. Though the property was . 
ancestral property according to the notions of the Hindu law, succession there- 
to was to be detarmined by reference to the Hindu law of inheritance and not 
by the law of survivorship. In other words, in the matter of determining sauc- 
cession the property was to be treated as if it were self- acquired property of 
the tenant and not as his ancestral property. . Thus, when Kodu succeeded to 
his father Jagu, he acquired the rights thereto as if it were his self-acquired 
property. The sons born to him after his succession could not, therefore, acquire 
any interest therein by their birth. The question then is whether the rights 
which Kodu acquired to the property could be said to have been divested by 
reason of the amendment of g. 11 by Act XI of 1940, 

That could only be so if the Act is held to be retrospective. Even Rao J. in 
Kamalajabai v. Motiram has held that the Act is not retrospective. The same 
view was expressed by Niyogi J. in Tularam v. Teptal.2 Inasmuch as, the 
changes introduced by the Amending Act of 1940 affect the rights vested in 
an occupancy tenant by the Act of 1920, it would not be in accordance with 
sound principles of interpreting statutes to give them a retrospective effect. 
In Mohammad Abdussamad v. Kurban Husatn* their Lordships of the Privy 
Council had to deal with a somewhat similar matter in a case arising from 
Oudh. In that case it was contended that the nature of the estate taken by 
a widow of a taluqdar to whom she succeeded in 1865 was affected by reason 
of the Oudh Estates Act of 1869, and that consequently upon her death that 
' estate devolved not on her heirs but on the heirs of the taluqdar to whom she 
had succeeded. Negativing this contention their Lordships held (p. 37): 

“ ..The Court cannot construe ss. 8 and 10 of the Oudh Estates Act so as to deprive 
the successors of the estates of a person who had died before those sections came into 
operation of rights which they ‘acquired on his death... But no decision has 
been referred to which supports the contention that the entry of the name of 
a person who died before the Act came into force can divest rights previously acquired 
on his death. In this case the death occurred in 1865, and the successors then acquired 
their rights under the ordinary Mahomedan law. The Oudh Estates Act did not come 
into operation until 1869; and to construe its provisions as altering the succession would 
be not only unjust, but plainly contrary to well-settled legal principles.” 

No doubt the legislature has power to enact a law which would affect the 
vested rights, but if it wishes to touch such rights, it is its duty to say so ex- 
preasly or by necessary implication. The Amending Act does not expressly 
affect vested rights nor does it appear that there are necessary implications 
therein which affect such rights. Lf, therefore, the rights acquired by Kodu 
have been left intact by the Amending Act it is difficult to see how the plain- 
tiff can challenge the alienation made by Kodu. The alienation is not void and 
was only voidable at the instance of Kodu. He has not chosen to avoid it and, 
therefore, it must stand. 

The ground on which Rao J. appliéd the provisiona of the Amending Act in a 
situation somewhat similar to the present is as follows (p. 655) :— 

“It is a well-settled doctrine of Hindu law that the property which a man inherits 
from any of his three immediate paternal ancestors, namely his father, father’s father 
and father’s father’s father is ancestral property as regards his male issue, and. his son 
acquires jointly with him an interest in it- by birth. Such property is held. by him in 

; (1928) 50 Mad. 880, 386-887. 20, 1950. 
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coparcenary with his male iues, and the doctrine of survivorship applies to it... 
The undisputed fact of the case is that holding was ancestral in the hands of Rama. 
Under the personal law applicable to the parties, Rama’s power of alfenation was subject 
to challenge by his sons who were coparceners with him. But so long ss the first pro- 
viao to section 11 stood in the Act, it operated'as a bar against the sons taking any inte- 
rest during the lifetime of their father. By deletion of the proviso, that bar was re- 
moved. The bar interposed by the Statute having been removed, the personal law must 
prevail. From the date of the deletion the sons were in a position to restrain an alle- 
nation by their father.” 

In the first place, Rao J. has not adverted to the decisions of the late Court 
of the Judicial Commissioner which have held that an estate of any occupancy 
tenant is created by contract and statute and that its devolution is governed 
by the same statute. Indeed, he has in Sundarabav’s case, sitting with 
Hidayatullah J., accepted this view. Upon this view it follows that the pro- 
perty which a Hindu tenant acquires by inheritance from his father is for 
the purpose of succession deemed to be his self-acquired property and not his 
ancestral property. Secondly, Rao J. has lost sight of the fact that the words 
‘for gurvivorship’’ were for the first time introduced by the amendment and 
that in the unamended provision succession was to be determined by reference 
to the law of inheritance alone. Now, where the law of inheritance applies, the 
law of survivorship is completely excluded, and an estate taken under the former 
cannot be abridged after it has vested, except by express words of a statute or 
by necessary implication. With great respect, therefore, I am unable to accept 
as correct the view taken by Rao J. in the aforesaid decision. On the other 
hand, it seems to me that the decision of Niyogi J. in Tularam v. Tejilal, which 
supports the view I take, lays down the correct law. 

Upon this view, I allow the appeal and dismiss the plaintiff’s suit with 
costa. 


TamMBE J. With utmost respect to my learned brother, I find it difficult to 
agree with the conclusion reached by him. The question that arises for decision 
in this appeal, in my opinion, relates to the right of the respondent Ramlal to 
challenge the binding nature, on his share, of the sale effected by his father 
Kodu of the occupancy fields by a registered sale-deed, dated March 2, 1948, 
to the appellant Shiwa, a stranger, i.e. who is neither a co-tenant nor a person 
who, if he survived the tenant Kodu without nearer heirs, would inherit his 
right. It is in this sense only I am using the word ‘‘stranger’’ hereinafter. 

Facts which are now not in dispute are: The said fields were’ inherited by 
Kodu from his father Jago prior.to coming into force of Act XI of 1940. 
Ramlal was born after the said Act came in force. The sale-deed dated March 
2, 1948, executed by Kodu in favour of the appellant was a result of misrepre- 
sentation and inducement exercised by the appellant on Kodu and was without 
consideration. 

Ramlal’s case is that under the C..P.:Tenanoy Act of 1920, as amended by 
Act XI of 1940, he has the rights of a coparcener to challenge the said sale 
affected by his father Kodu and the sale being without any legal necessity is not 
binding on his share. On the other hand, it is urged on behalf of the appellant 
that as Kodu had succeeded to the occupancy fields prior to coming into force of 
Act XI of 1940, he had become an absolute owner of those flelds. The amending 
Act, therefore, ‘will not have a retrospective effect of divesting him from the 
status of an absolute owner of the fields in suit and giving a “right to Ramlal of 
that of a coparcener in that property to challenge the sale. 

The trial Court has, on the aforesaid found facta, held that the sale is not 
binding on Ramlal’s share. It has accordingly decreed the plaintiff's claim. 

The view taken by my learned brother is that under the unamended s. 11 of 
the C. P. Tenancy Act of 1920, a tenant, though governed by Hindu law, could 
transfer his holding even though ‘he had inherited it from his father and WAS, 
according to the notions of the Hindu law, anĉestral property in his hands. 
These rights having been acquired by Kodu prior to coming into force Act XI 
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498 THE BOMBAY LAW REPORTER. [VOL LX, 


of 1940, he could not be divested thereof by Act XI of 1940. Reliance is placed 
on the decision reported in Mohammad Abdussamad v. Kurban Husasn.' 

: The relevant portion of s. 11 of the C. P. Tenancy Act, as it stood before its 
amendment, was as follows: 

“The interest of an occupancy tenant shall on his death pass by inheritance in accord- 
ance with his personal law: 

Provided that— 

(i) no permon shall take any interest during the lifetime of any ancestor of such 

person in the male line of descent from the tenant;” 
No doubt, when Kodu inherited the suit fields on the death of his father, he 
alone became the tenant of those fields and his issues could Jay no claim to any 
interest in the said occupancy holding by virtue of their birth, but this does not 
necessarily mean that he had powers of disposal over the property of those of 
an absolute owner. For this purpose it is necessary to look to the other pro- 
visions of the tenancy Jaw, as it stood prior to its amendment by Act XI of 
1940. 

Unamended a. 12 deals with the rights of transfers and s. 18 deals with the 
rights of certain class of, persons to challenge the transfers which were not 
authorised under the aforesaid s. 12. The relevant portions of these unamend- 
ed sections read as follows :— 

“12(1) An occupancy tenant may transfer his holding only to the extent and in the 
manner herein indicated, namely— 

(i) he may sublet any right in his holding for one agricultural year, provided that 
no contract for sub-lease shall be made more than two months before the year to which 
it relates, or sball contain a covenant to renew; 

(ii) he may transfer, otherwise than by a simple mortgage as defined in the Trans- 
fer of Property Act, 1882, any right in his holding to any co-tenant or person who, if 
he survived the tenant without nearer heirs, would inherit his right. 

18. If an occupancy tenant transfers his right in his holding or any portion thereof 
in contravention of section 12, any person who, if he survived the tenant without nearer 
hets, would inherit the holding, or the landlord of such tenant may apply to a Revenue 
Officer to be placed in possession, subject, so far as the Revenue Officer may, in accord- 
ance with rules made under section 109, determine, to his acceptance of the liabilities 
of the tenant for arrears and for advances for necessary expenses af cultivation.” 
Reading these sections together, it will be noticed that though under s. 11 a 
person who succeeded to the tenancy rights became the sole owner of the ten- 
ancy rights, he had a very limited disposing power. His heirs were given right 
to regain possession of the tenancy lands on acceptance of the liability of the 
tenant for arrears and for advances for necessary expenses of cultivation. ` 

Section 11 and the relevant portion of a. 12, as amended by Act XI of 1940, 
read as follows: 

“L. ‘Phe interest of an occupancy tenant in hig holding shall on his death pass by 
inheritance or survivorship in accordance with his personal law. 

12. (i) An occupancy tenant may transfer his holding only to the extent and in the 
manner herein indicated, namely— 

(a) he may sublet any right in his holding for a period not exceeding five years; or 

(b) he may transfer by sale or otherwise, except by a simple mortgage as defined 
in the Transfer of Property Act, 1882 (IV of 1882), any right In his holding to any co- 
tenant or person who, if he survived the tenant without nearer heirs, would Inherit his 
right; or 

(e) he may transfer by sile any right m his holding to any other person.” 

(Italics mine) 

It will be seen that under cl. (c) of the amended s. 12, a tenant is given a 
right to sell his occupancy holding to a stranger, the sale being liable to be pre- 
empted by the landlord under the provisions of s. 12-A introduced by the amend- 
ing Act. In my opinion, the yightis of disposal of an occupancy tenant. of his 

1 (1908) 81-L A. 80. 
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occupancy holding to a stranger under the amending Act are not curtailed 
but enlarged. 

No doubt, by virtue of the amendment effected to s. 11 by Act XI of 1940 in 
respect of the property inherited by the occupancy tenant from his ancestors, 
a right of survivorship is given to the other members of the family who remain 
joint with him at his death, but this does not mean that the tenant’s rights of 
disposal over the tanancy land, by way of sale to a stranger, as they stood prior 
to amendment, have in any manner been curtailed by the amending Act. On 
the other hand, in my view, the amending Act confers powers on a Hindu 
tenant to sell to a stranger his occupancy holding, equivalent to those of a 
manager or father in a Hindu joint family. In case he exceeds those rights, 
the sale effected is open to challenge by others who, under the Hindu law, 
are his coparceners. When looked from this point of view, in my opiniort, to 
go construe the provisions of the amending Act does not amount to giving & 
retrospective effect thereto, resulting in divesting any right vested in the tenant 
prior to the amendment. 

The decision in Mohammad Abdussamad v. Kurban Husain is dis- 
tinguishable on facts, In that case the widows of Murtaza Baksh, a taluqdar, 
had acquired an absolute interest in the property left behind by him on his 
death which was prior to the date the Oudh Estates Act of 1869 came into force. 
That Act provided that on the death of a taluqdar his widow would get only 
a limited interest in the taluqdari estate and on the death of the widows the 
taluqdari estate would revert back to the heirs of the deceased taluqdar. On 
the death of the widows a contest arose between the heirs of the widows on the 
one hand and the persons claiming to be heirs of Murtaza Baksh on the other. 
It was held that the Oudh Estates Act of 1869 had no retrospective effect of 
reducing the rights of the widows in the estate from those of an absolute 
owner to those of a limited owner. Such is not the case here. As already 
stated, though, under s. 11 of the C. P. Tenancy Act prior to its amend- 
ment, a person succeeding to the said tenancy lands on the death of his 
ancestor became the sole owner thereof, but he had very limited rights of trans- 
fer over such tenancy lands. These rights have not been curtailed by the 
amending Act but have been enlarged by it. Lf the contention of the appel- 
lant is to be accepted, it will amount to upholding the sale in his favour under 
cl. (c) of the amended s. 12 ignoring the limitations placed, on Kodu’s capacity 
or powers to effect the sale, by the amended s. 11 of the C. P. Tenancy Act, and 
the rights vested in Ramlal to challenge it under the unamended s. 18 of the 
C. P. Tenaney Act. 

On the facta found the sale cannot be upheld beyond that of Kodu’s share on 
a footing that the occupancy fields belong to the joint family of Kodu and 
Ramlal. 

For reasons stated. above, in my view, the appeal should be dismissed. 

Per Curiem. 

As we are unable to agree on the questions as to— 

(i) Whether by virtue of the amendment of s. 11 of the Central Provinces Tenancy 
Act, 1920 (I of 1820) by the Central Provinces Act XI of 1940, the son of an occupancy 
tenant acquires by birth a right to challenge an alienation of an occupancy holding held 
by the tenant to a stranger; 
and 

(H) whether allowing the son to challenge the allendtion amounts to giving a re- 
trospective effect to the Amending Act; 
the papers should be placed before the Honourable the Chief Justice for fur- 
ther action under cl. 36 of the Letters Patent. 

The aforesaid two questions were referred to Kotval J. who expressed his 
opinion as follows :— 

Korvau J. On a differences of opinion between Mr. Justice Mudholkar and 
ae Justice Tambe, the following two questions Have been referred to me for 

ecision : 
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(i) Whether by virtue of the amendment of s. 11 of the Central Provinces Tenancy 
Act, 1920 (I of 1920) by the Central Provinces Act XI of 1940, the son of an occupancy 
tenant acquires by birth a right to challenge an alienation of an occupancy holding held 
by the tenant to a stranger; and 

(ii) whether allowing the san to challenge the alienation amounts to giving re- 
trospective effect to the amending Act. 


The circumstances under which the questions were referred may now be 
stated. The four flelds, the subject-matter of the suit; were originally the pro- 
perty of one Jagu. On his death they were held by his son Kodu who trans- 
ferred the fields by a sale deed dated March 2, 1948, to the defendant for an 
ostensible consideration of Rs. 3,000. The plaintiff, a minor, is the son of Kodu, 
and he sued the defendant through his guardian mother Mirabai, claiming a 
permanent injunction restraining the defendant from disturbing the plaintiff’s 
possession over the suit lands. Alternatively, he claimed a decree for posses- 
sion in the event of it being found that he- was not in possession of the lands 
at the date of the suit. The plaintiff challenged the sale deed as brought about 
by’ misrepresentation, inducement and undue influence practised by the defen- 
dant on his father Kodu who was a man of weak intellect. With this part of 
the plaintiff’s claim I am not here concerned. Suffice it to say that it was 
found that the sale was due to ‘‘material misrepresentation and inducement.” 

The plaintiff claimed title in himself because according to him the holdings 
were joint family property in the hands of Kodu since they came to him from 
his father J 

The trial Count found that the plaintiff was a member of the joint Hindu 
family consisting of himself, his mother Mirabai, father Kodu, and paternal 
grandmother Mst. Waji, wife of Jagu. Since it held that the sale was induced 
by misrepresentation and inducement, it set aside the sale and decreed the 
plaintiff’s claim. An objection raised to the plaintiff’s claim, that he had no 
right to claim the suit flelds was negatived. The trial Court held that the 
amendment of the Central Provinces Tenancy Act by Act XI of 1940 gave the 
plaintiff, who was born after that Act came into force, a right to take by sur- 
vivorahip. 

_ Thig was the substantial question also. raised before the Division Bench. It 
was urged that the holdings were not joint family property in the hands of 
Kodu but partook of peculiar rights under tenancy Jaw, which right having 
once vested in Kodu, the plaintiff could not acquire any interest in them by 
mere birth so as to entitle him to challenge the sale thereof by his father or to 
get possession of them. The amending Act could not affect those vested rights 
in the absence of express provision justifying its retrospective application. 
The reply to that contention was that the plaintiff always had a right of sur- 
vivorship but under the earlier tenancy law it was not’ recognized. After the 
amendment of s, 11 of the Central Provinces Tenancy Act of 1920 by Act XI 
of 1940, the plaintiff merely got back his right of survivorship. The statute 
did not affect any vested rights but on the contrary it restored vested rights 
under Hindu law, which had been taken away by tenancy Acts before amend- 
ment. -. . ; 

Mr. Justice Mudholkar took the view that the right of an occupancy tenant is 
an estate created by contract and statute, to which no considerations of. the 
Hindu law of survivorship applied, and, therefore, the property in the hands 
of Kodu was an estate unaffected by any claim on the ground of survivorship 
or any claim founded: upon the mere fact of birth of a son to him. If that be 
#0, the subsequent alteration of the law by the amendment of s. 11 of the 
Tenancy Act by Act XI of 1940 could not affect the rights already vested in 
Kodu, unless the Act was expressly made retrospective. He invoked the prin- 
ciple that a person who has succeeded to an estate cannot be deprived of it by 
any provision of law enactedesubsequent to its vesting. For this view he relied 
on the remarks of their Lordships of the Privy Council in Mohammad Abdus- 
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samad v. Kurban Husain’ and on the decisions of the then Court of the Judicial 
Comissioner, Central Provinces, in Ghanya v. Ukund Rao, Kalu v. Mst. 
Birajbaes and the decision of the Nagpur High Court in Tularam v. Tejlal.* 
The contrary view taken in Kamalajabast v. Motiram® by the late Mr. Justice 
Rao was not acceptable to him for reasons to which I shall presently advert. 

The view of the matter which ‘commended itself to Mr. Justice Tambe was 
that in the instant case there was no question of the retrospective operation of 
the amendment of s. 11, made by Act XI of 1940, because the occupancy holdings 
in the hands of Kodu were joint family property in his hands under the normal 
rule of Hindu law and that the son had hitherto no right to claim by survivor- 
ship anly because of the express provisions of the various statutes, the Central 
Provinces Tenancy Acts of 1888, 1898 and 1920, taking away or limiting the 
normal rights under Hindu law. He pointed out that it was only by virtue of 
those expreas provisions that the Hindu law of survivorship was till then, so 
to say, held in abeyance, and when upon the amendment made by the Act of 
1940 the right of survivorship was recognized, all that happened was that the 
normal rights under the Hindu law which were always there but which till 
then were in abeyance because of the express provisions of a statute were mere-. 
ly resuscitated. arto there was no question of any vested right being 
created by the amending Act which must be given effect to from the date of 
its enactment in every case arising after that date. 

- Section 11 of the Central Provinces Tenancy Act as it stood before amend- 
ment by Act XI of 1940, was as follows :—- 


“The interest of an occupancy tenant shall on his death pass by inheritance in acoord- 
ance with his personal law: 
Provided that-— 

(i) no person shall take any interest during the lifetime of any ancestor of such 
person in the male line of descent from the tenant; . 

(ii) no collateral shall be entitled to inherit unless he`is a rnale in a rials ine of 
ascent or descent and within seven degrees of kindred from the tenant.” 

The changes that were brought about by the amendment of 1940 were that’ 
in the opening clause after the words ‘‘by inheritance’’ were added the words 
‘for gurvivorship’’, so that the clause read as follows :— 

“The interest of an occupancy tenant in hia holding shall on his death pass by ine. 
heritance or survivorship in accordance with his personal law.” 
The two provisos were by the same amendmerft deleted. 

The foundation upon which the opinion of Mudholkar J. is based is afte 
remark of Stanyon A. J. C. in Ghanya v. Ukund Rao that the interest of an 
occupancy tenant 

A E Week ede weed OE EE dip levees 2. eee: 
by the same statute... The Tenancy Act does not recognize such things at succes- 
dion by righi Gt warcivorship, he veng of a son's Interest by brih and eo Gar 
This is the view subsequently reiterated in Shanker Rao v. Daulat® (a case 
relied upon by counsel for the appellant before me) and in Kalu v. Mst Berajbas. 
From this premise it is argued that the occupancy tenancy being a creature of 
statute and not recognizing succession by a right of survivorship or the vesting 
of a son’s interest by birth, it was a right of a special kind conferred ‘upon a 
Hindu tenant only by the Tenancy Act. Therefore, the subsequent amendment’ 
of the Act in 1940, giving a right of survivorship, was an amendment which 
affected vested rights and so could not affect them retrospectively, in the absence 
of express words giving the statute retrospective operation. 

Now, the proposition that land held by an. occupancy tenant is a creature of 
contract and statute and its devolution is governed by the same statute, or the: 
proposition that the Tenancy Act does not recognize survivorship of the vesting 
of’ a son’s interest by birth, does not necessarily: involve the further DODIR 

1 1907} 81 L A. 80. 4 TE wag. re 
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8 883) 29 N. L. R. 328. : 6 (1081 ar LI L. R. 871, 378. 


+ 4 


502 - THR BOMBAY LAW REPORTER. [VOL LX. 


tion that land held in occupancy right at no time was governed by Hindu law 
or was not subject to the incidence of survivorship prior to the coming into 
foree of tenancy legislation in the Central Provinces. Indeed, all that the pro- 
position of Stanyon A. J. C. in Ghanya v. Ukund Rao intended to lay down 
was that normally the rights of an occupany tenant would be governed by his 
personal law, that is to say, either Hindu or Mahomedan law as the case may 
be, save and except that that personal law was not to apply by virtue of a 
provision of statute such as the Tenancy Act. In other words, an occupancy 
holding. is no doubt a creature of contract and statute but it is a creature of 
contract and statute as engrafted upon the normal incidents of property which 
it had under the erstwhile personal law of the parties, That this can be the only 
meaning of the statement of Stanyon A. J. C. in Ghanya v. Ukwnd Rao is clear 
‘from the remarks made by that learned Judge.in the subsequent passage in that 
ease (p. 18) :— : 

“...In the case of Hindus the Courts, in deaing with agricultural holdings, will follow 
the Hindu Law of inheritance so far as it may be consistent with the principles of the 
Tenancy Act and no further: and it seems to me that the peculiar feature in the former, 
under which a son gets by birth a vested interest in the property of his father which 
controls the father’s power over such property, has no place in the latter.” 


In Shankar Rao v. Dalat Macnair J. C. approved of the remark of Stanyon 
A. J. C. but upon the ground that it was only because of the provisions of an 
express statute that the rules of survivorship were excluded by necessary im- 
plication, and he quoted with approval Vithw v. Mi. Mendri. In Kaw 
v. Mst. Birajbas (the case relied upon by Mudholkar J.) also Staples A. J. O. 
came to the conclusion that the dictum of Stanyon A. J. C. in Ghanya v. Ukwnd 
Bao was correct for the same reason. After referring to Shanker Rao v. Daulat 
he observed (p. 326): 


“,..Tbat case is not on all fours with the present case, but it may be made use of by 
analogy to show that an express provision of the Tenancy Act will override the usual 
rules of Hindu Law:” 

(The italics are mine) 


I have quoted these passages only in order to emphasise that, in my opinion, 
though an occupancy holding was under the Tenancy Acts a creature of con- 
tract and statute, it was so because though originally governed by the usual 
rules of Hindu law which included the right to take by survivorship and rights 
by birth, those rights were curtailed, or one would rather say, kept in abeyance, 
because of expres provisions of the various Tenancy Acta. It is this view of 
the nature of an occupancy holding which when once grasped gives, in my opi- 
nion, an effective clue to interpreting the provisions of the amending Act XI 
of 1940, to which I shall presently refer. 

Even if we consider the previous history of these tenures in the Central Pro- 
vinces and thé history of the legislation governing them, we reach the same 
conclusion: Prior to the advent of British power in the Central Provinces, these 
holdings were all governed by the personal laws of the parties i.e. Hindu or 
Mohamedan law, to which so far as the land held by a Hindu holder was con- 
cerned, the right of survivorship and the right to take by birth were applicable. 
Upon these pre-existing rights was engrafted the notion of the right of occu- 
pancy as it is at present understood, which no doubt is essentially a creature 
of law. How this happened is best stated in the words of an eminent jurist Sir 
Henry Sumner Maine in his book Village Communities, 5th ed., p. 184:— 

“But they gave effect to their doubts of the correctness of these analogies by creating 
between land-owner and tenant-at-will an intermediate clasa of protected, or, as thay 
are called in the East, ‘occupancy’ tenants. When, under the Government 
by the British, any cultivator was shown to have held his land by himself or his ances- 
tors for a certain space of time, he was declared to be entitled to a qualified protection 
against eviction and reck-rent. By a recent legislative enactment this principle has been 
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1 (1900) 5 N. L. R. 172. 


1957.] SHIWA KARU 0. RAMLAL KODU (A.C.J.}—Kolwal J, 508 


generalised, and any cultivator who, even under the British: Government, has been un- 
disturbed by his landlord for the like period, is invested, in some parts of India, with 
the same protection. But, at first the rule, of which the origin is uncertain, was probably 
intended as a rough way of determining a class which in some sense or other was in- 
cluded within the village community. The exact period of occupation selected was 
twelve years; the longest time during which it seems to have been thought safe to carry 
beck into native society an enquiry upon legal evidence into a question of fact.” 

Under the statutory legislation ushered in with the advent of British power 
it was found necessary on the one hand to protect the actual tiller of the soil 
against any precariousness of his tenancy right and against rack-renting by 
landlords, and on the other hand, to aid the fiscal policy of the.State and ensure 
a settled revenue income. Therefore, on the one hand it was accepted as a 
prinviple that the rule of succegsion as governed by the personal law of the 
holder should be disturbed as little as possible, and only to the extent to Which 
it was necessary to ensure the objects to be achieved, vis..to prevent family 
dispute and partitions affecting tenancy holdings. 

That this was the principle behind at least the tenancy legislation of 1920, is 
also clear. from the Statement of Objects and Reasons, given for the enactment of 
art. 69 in the Tenancy Bill of 1919, which corresponds to s. 11 of the Central Pro- 
vinces Tenancy Act. It was ‘‘to make the law of devolution conform to the 
actual custom of the people”. The Select Committee extended the line of sue- 
cession with the remarks 

“according to the general custom of the Province the right to inherit an occupancy 
holding is governed by the personal law of the tenant. We have atcordingly extended 
the line of succession as entered in the BIL” 

The reason why the two provisos were added to s. 20 was given in the speech of 
the Honourable R. B. N. K. Kelkar as follows :— 

“Ordinarily inheritance will devolve according to the personal law of the tenant, but 
in many respects the personal law ought to be modified in the manner laid down by me in 
the two provisions which I propose to attach to the clause... It is intended that the 
devolution of occupancy holdings should be free fram the complications of the law 
relating to survivorship. It is therefore provided...” 

From this precedent history it is clear that the occupancy tenure was not & 
creature of contract and statute in the sense that it was some form of property 
coming into existence for the first time under the tenancy legislation. It was 
property which was always governed and controlled by the personal law of the 
parties which only came to be modified in parts by statutory provisions of the 
tenancy legislation and thus gave rise to what Stanyon A. J. C. called an estate 
created by contract and statute. 

Upon this view the nature of the subsequent amendment made in s. 11 by 
Act XI of 1940 becomes clear. Before the amendment the right of survivorship 
and the right to take by birth, by which all holdings were originally. governed, 
were not recognized and so kept in abeyance under the Tenancy Acts of 1883, 
1898 and 1920. By the amending Act of 1940 the original rights possessed by 
the holders of these lands were restored to them. The amending statute thus 
was not a piece of legislation giving or creating any new rights but a piece of 
legislation which restored to the former owners the right which they always 
possessed before the tenancy laws came into force. That, in my opinion, was 
the only effect of Act XI of 1940, viewed in its correct perspective. 

It follows from this discussion that there is no question here of the retrospec- 
tive operation of Act XI of 1940. Such a question can only arise where new 
rights are given by a statute and the question is whether it affects previously 
vested rights. Mudholkar J. relied upon two cases for holding that the Act 
was not retrospective. They are Tularam v. Tepilal and Mohammad Abdus- 
samud v. Kurban Husain. In Tularam v. Tejal the tenant of an occupancy 
field had died in 1915 or 1916 and his two widows in 1924 and 1935. The 
defendants in the suit claimed as the heirs of the last tenant, but it was held 
that they were not within seven degrees of kindred from the tenant as provided 
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in proviso (4%) to the unamended s. 11 of the Central Provinces Tenancy Act. 
It was, therefore, held that the plaintiff as the landlord was entitled to re-enter 
the fleld for want of any tenants. In appeal it was argued before Niyogi J. 
that the defendants were entitled to come in as heirs under the amendment of 
the Act which came into force on May 1, 1941, and that he should adjudicate 
on the controversy in the light of s. 11 as amended. Niyogi J. repelled the con- 
tention because of the fact that the tenancy had ceased to exist when the last 
surviving widow of the deceased tenant died and the landlord had already 
entered into possession in pursuance of his right of re-entry on failure of heirs. 
There was no question there involved of the right of survivorship so far as I 
can see, and in any event the tenancy itself had, upon the findings, ceased to 
exist and, therefore, the amending Act was held not to affect the rights created 
in the malguzar by the cesser of the tenancy. , That was a question altogether 
different from the one before us. 

In Mohammad Abdussamad v. Kurban Hussain the suit was to recover cer- 
tain village in the possession of Mst. Imtiaz Fatima who died on December 19, 
1894, by persons claiming under the Mohomedan law of inheritance as Ler 
brother and sister. The defendants claimed under the Oudh Estates Act of 1869, 
and it was held that that Act could not affect the title which had vested ‘in 
Imtiaz Fatima who had succeeded to the villages in 1885. In that case the Oudh 
Estates Act of 1869 created new rights and affected the property rights as vest- 
ed in Imtiaz Fatima in 1869, and since there was nothing in the Act to indicate 
that it had retrospective operation it was held to be inapplicable, There was 
no question in that case of a pre-existing right bemg first held in abeyance by a 
statute and being revived by a subsequent legislation which, as I have shown, 
is the case here. i 

The view which I have taken above is substantially the. view taken in 
Kamalasabat v. Motiram wherein Rao J. held as follows (p. 655) :— 

“Tt is a well-settled doctrine of. Hindu law that the property which a man inherits 
from aby of his three immediate paternal ancestors, namely his father, father’s father 
and father’s father’s father is ancestral property as regards his male imsue, and hig son 
acquires jointly with him an interest in it by birth. Such property is held by htm in 
coparcenary with his male issues, and the doctrine of survivorship applies to it... 
The undisputed fact of the case is that the holding was ancestral in the hands of Rama. 
Under the personal law applicable to the parties, Rama’s power of alienation was subject 
to challenge by his sons who were coparceners with him. But so long as the first pro- 
viso to section 11 stood in the Act, it operated as a bar against the sons taking any irte- 
rest during the lifetime of their father. By deletion of the proviso, that bar was removed. 
The ber interposed by the statute having been removed, the personal law must prevail. 
From the date of the deletion the sons were in a position to restrain an allenation by their 
father.” 


This view was not accepted by Mudholkar J. because according to him the 
earlier decisions of the then Court of the Judicial Commissioner, viz. Ghanya v. 
Ukund Rao, Shankar Rao v. Daulat and Kalu v. Mst. Birajbat, were not can- 
sidered in that decision: J have already shown in paras, 10 to 12 above that 
the dictum evolved in these casés that the occupancy tenure is a creature of 
contract and statute means only that it is a creature of contract and statute 
as engrafted upon the normal incidents’of property under Hindu law by which 
it was always governed and was not some peculiar tenure coming into being 
for the first time. Therefore, these decisions do not affect the view I have taken 
or the decision of Rao J. quoted above. eS C, 

.Mudholkar J. also referred to the decision in Sundsrabai v. Kashibai! 
wherein, he observed, Rao J. sitting with Hidayatullah J: took the vjew 
that an estate of an occupancy tenant is created by contract and statute and 
that its devolution is governed by the same statute. That that is so is clear from 
the discussion in paras. 86 to 41’of the judgment of the Division Bench in that 
bd Fist Appeal No. 48 of 1942, desided by . 1950, 

tullah and Rao JJ. on February 20, 
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case, but, in my nie nothing turns upon that principle for . the reasons 
stated in paras. 10 to 17 above. - 

A Division Bench of the Nagpur High Court consisting of Mudholkar and 
Deo JJ. had already held as early as September 8, 1954 in ChandanswngA v. 
Aghors' that Kamalajabas v. Motiram was correctly decided. In that case 
they not only approved of it but were in agreement with the passage I have 
quoted in para. 20 above. 

In Chandansingh v. Aghors a enkon was also raised that the use of the 
word ‘“‘devolve’’ excluded inheritance by survivorship and their Lordships 
repelled the’ contention, but what they further added is significant for the pur 
poses of the point before us. They stated:. . 

“For the purposes of this case we would however assume that the word ‘devolve’ a 
restricted meaning as held in Ghanyo’s case and that-Dasram did not acquire an interest 
by birth in the property in suit. That fact, however, is not material for determiniig the 
nature of the right acquired by the plaintiff. As we have already pointed out the property 
in suit was an ancestral property of the plaintiff and Dasram. Under the Hindu law there- 
fore he acquired an interest therein from ‘the moment of his birth, The fact that Dasram 
had no such interest is wholly immaterial. What is material is to determine the nature of 
the property of Dasram. If were his self-acquired property, then the plaintiff could 

no interest therein by birth. If, however, it was his ancestral property then the 
plaintiff automatically acquired interest therein by birth. Had he been born while the Act 
of 1920 was in forca, he could not have, because of the expreas prohibitions contained 
therein, acquired interest by birth in that property. The restrictions placed in section 
11 of the Act of 1920 have now been removed, the ordinary Hindu law applied and the 
plaintiff must be held to have taken interest in the property by birth.” 
This earlier view of his was not brought to the notice of Mudholkar J. in the 
arguments before him in the present case. I am in respectful agreement with 
this statement of the law which is also in substantial accord with the view 
taken by me’above and with the'opinion of Tambe J. 

For the reasons, I answer the first question referred to me in the affirmative 
and the second question in the negative. The papers be returned to the Divi- 
gion Bench. 


Per Mudholkar and Tambe JJ. In view of the decision of the third Judge, 
to whom the points on which we were not agreeing were referred, the appeal 
ig dismissed with costs. 


Appeal dismissed. 
[NAGPUR BENCH] 


Before Mr. Justice Mudholkar. 


GULABRAO AYAJI DESHMUKH v. YADAVRAO 
MADHAVRAO DESHMUKH.* 3 


Provincial Insolvency Act (V of 1920), Secs. 9, 3(1)—Whether Insolvency Court can 
binare whether what ie clauned by patidonlng-ereditor is or ik not debt as <contcia- 
plated by s. 9—Claim for return of money dependent upon question of breach of 
contract whether can be regarded as debt within  9—Essence of debt, what is— 

Vires of Notification issued under s. 3(1) by State of M.P. 


It is permissible to the State Government under a. 8(1) of the Provincial Insolvency 
Act, 1920, to restrict the jurisdiction of a Court subordinate to the District Court by 
specifying the class of cases In which it will have jurisdiction. - After such investiture 
that Court will have jurisdiction concurrently with the District Court but this con- 
current jurisdiction will only be limited to the class.of cases which the notification 


Second Appeal No. 685 of 1947. in Miso. Appeal No. 11 of 1056, 

* Decided, Nononber 6, 1957. Civil Revision Order by M. A. R. Khan, Ctvil J 
Application No. 98 of 1957, against the dectaion Class ,Buldbans, in Insolvency oase No. 0 

L. M. Pareanjape, District ct Judge; Akola, of 1954." 
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issued under ¢. 3(1) authorises it to entertain. ‘Therefore, the notification No. 15%- 
1212-XIX dated May 16, 1938, insued by the State of Madhaya Pradesh under s. 3(1) of 
of the Act, is not ultra vires, 

The Insolvency Court has the jurisdiction to enquire into the question as to whether 
what is claimed to be due by the petitioning creditor is or is not a debt as contem- 
plated by s. 9 of the Provincial Insolvency Act, 1920. f 

Governor-General v. Guranditta Mal,’ agreed with. 
Raja Ram v. Chandi Prasad,’ referred to. 

Wire ate eae Oe, seein GP ciency:  devendane apa tie detensination: at 
the question as to who is in breach of the contract, euch a claim cannot be regarded 
' gs a debt within the meaning of the word in a. 9 of the Provincial Insolvency Act, 
1820, until it has matured into a decree. 

The essence of a debt is that it must be a sum certain which was due from one 
pbrson to ‘another and would, therefore, exclude a claim for money which arises 
solely upon the allegation of the breach of a contract. 

Mohanmmad Hasan Khan v. Ahmad Hafiz Khan,’ Torahimbhet v. Fletcher’ and 
Kumoar Chirankt Singh v. Hor sale referred to. ; 


Tre facts appear in the judgment. 


' L. D. Khapre, for the applicant. 
C. P. Kalele, for the non-applicant. 
MuDHOLKAR J. This is an application for revision under s. 75 of the Pro- 

vincial Insolvency Act. Upon the petition of the non-applicant, the applicant 

hag been adjudged insolvent. An appeal preferred by the applicant against 
hig adjudication having been dismissed by the District Judge, Akola, he has 
come up to this Court in revision. 

The non-applicant presented a petition for adjudicating the applicant as in- 
solvent on June 14, 1964, in the Court of the Civil Judge, Mehkar. The total 
value of the debts set out by him in the petition was Ra. 2,980. The debts set 
out by him in the petition were as follows: 


Rs. 233-8-0 Due under a decree passed in Civil Sult No. 266/53 in the Court of Civil 
Judge, Second Class, Mehkar, on 12~4-54, 

Rs. 468-0-0 Due under a decree passed by the same Court in Civil Suit No. 16/54, 
on 23—4-54. 

Rs. 586-0-0 Under a decree passed by the same Court in Civil Suit No. 12-B/, on 
20-8-54, 

Rs. 1642-8-0 Being the claim made in a Civil Suit instituted by the non-spplicant 
against the applicant in the same Court on 14-68-54. 
The acts of insolvency alleged against the applicant consisted of partition of 
joint family property and effecting some transfera within three months of the 
making of the insolvency petition. 

On October 16, 1954, the non-applicant filed an application in the Insolvency 
Cqurt for amendment of the insolvency petition’ by striking ont the last item 
of debt ie.- Rs. 1,642-8-0. The Court, however, rejected the application on 
November 5, “1954. It further found - that its jurisdiction to deal with insol- 
veney petitions was limited to those in which the value of debta did not exceed 
Ra. 2,000, and that the value of debts in this petition being in excess of that limit, 
it had no jurisdiction to entertain it. Instead of returning the petition tothe 
non-applicant, the Oourt forwarded it to the District Judge, Akola, for orders. 
On-November 11, 1954, the District Judge transferred the petition to the Civil 
Judge,’ Class I, ’Buldana, for disposal. 

The non-applicant preferred an appeal against the order of the Insolvency 
Court rejecting bis application for amendment of the petition. In that appeal, 


1 [1940 A. L R. Lab. 273. decided on Maroh 24, 1955. 
2 [1983] A. L R. Oudh 107 4 (1896) I. L. R. 21 Bom. 827, Fa. 
8 Appeal No. 117 òf 1922, 5 [1026] A. IL. R. P.C. 1. 
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the District Judge, who heard’ it, passed the following order: 


“I have heard counsel for perties. As specifically agreed to by both of them, the 
order under appeal rejecting the application for amendment is set aside and the question 
whether amendment should or should not be allowed is left open for reconsideration and 
decision by the Civil Judge (Class I) Buldana, after hearhig both the partes...” 

” Thereafter, the matter went up before the Civil Judge, Class I, Buldana. 
He, however, did not pass any order on the application for amendment but pro- 
ceeded to decide the case on merits. He found that the alleged acts of insol- 
vency were committed by the applicant within three months of the insolvency 
application and on that ground he passed an order of adjudication. The appli- 
cant then. preferred an appeal from this decision before the District Judge, 
Akola. In that appeal, two points were raised. The first point was that the 
Civil Judge, Buldana, had no jurisdiction to hear and decide the petition 
because the petition could not have been validly transferred to that Court by 
the Distritt Judge. The second’ point was that if the petition is deemed to have 
been représented by the non-applicant to the Court having jurisdiction to enter- 
tain and decide it, it was barred by time. The District Judge negatived both 
the contentions and dismissed the appeal. 

“It is not.disputed before me that by virtue of the notification No. 1596-1212- 
XIX, dated May 16, 1938, the Court of Civil Judge, Class II, Mehkar, had no 
jurisdiction to entertain a petition in which the value of debts alleged to be due 
by an insolvent exceeds Ra, 2,000. Shri Kalele, who appears for the non-applicant, 
however, says that this notification itself is stra vires Inasmuch as s. 3(1) of the 
Provincial Insolvency Act under which this notification was issued confers con- 
éurrent jurisdiction on the District Court and a Court subordmate to it which 
is invested with the powers of the District Court by the State Government. 
Subsection (1) of s. 8 runs thus: 

“The District Courts shall be the Courts having jurisdiction under this Act: 

Provided that the State Government may, by notification in the Official Gazette, 
invest any Court subordinate to a District Court with jurisdiction in any class of cases, 
and any Court so invested shall within the local limits of its jurisdiction have concur- 
rent jurisdiction with the District' Court under this Act.” ` 
Under this provision, the State Government is empowered to invest any Court 
subordinate to the District Court with jurisdiction m any class of cases, and 
where it does so, that Court would have jurisdiction concurrently with the 
District Court in regard to those cases: It is permissible to the State Govern- 
ment under this provision to restrict the jurisdiction of a Court subordinate to 
the District Court by specifying the class of cases in which it will have juris- 
diction. _No doubt, after such investiture that Court will have jurisdiction con- 
currently with the District Court, but this concurrent jurisdiction will only be 
limited to the class of cases which the notification authorised it to entertain. 
This is the plain meaning of the provision and, therefore, the notification cannot, 
in any sense, be regarded as wlira vires. 

On the face of it, the petition as presented to the Court of Civil Judge, 
Class II, Mehkar, was beyond its competence. But it ia said on behalf of the 
non-applicant that the Court is bound to scrutinize the petition and find out 
whether every sum set out in the petition to be due from the debtor is a debt 
at all within the meaning of s. 9 of the Act, and if that is done here,-it would 
be seen that the last item set out in the schedule to the petition is not a debt 
and as such it has to be excluded from consideration in ascertaining the total 
value of debta due from the insolvent. In support of this contention the learn- 
ed counsel relies upon the decision in Governor-General v. Gurandttia Mal! 
and also-the decision in Raja Ram v. ‘Ohands Prasad,? which is referred to and 
relied on in that case. In the Lahore case the petitioner was the Governor- 
General in Council and it was alleged that a sum of Ra. 12,885-9-0 had been 
embezzled by the debtor. It was contended on behalf of the debtor that the 


1 [1940] A L R. Lab. 273. ` 2 [1933] A. I. B. Oudh 107. 
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petition did not lie because the amount claimed by the Governor-General was 
in the nature of unliquidated damages only. The contention was upheld by the 
learned Judge. He further held that unless there was contractnal relation 
between the parties, the sum of money claimed to be due could not be regarded 
as a debt. It seems to me that this is the correct view of the law and that a 
Court has the jurisdiction to enquire into the question as to whether what is 
claimed to be due by the petitioning creditor is or is not a debt as contemplated 
by s. 9 of the Provincial Insolvency Act. 

A little serutiny of the insolvency petition itself would show that this sum 
of Ra. 1,642 is made up of three items: Rs. 1,000, Rs. 500 and Re, 142 and odd. 
The first item is a claim for the return of earnest money which was paid by the 
non-applicant to the applicant when a contract for the sale of a field by the 
applicant to the non-applicant was entered intq. The second item is claimed 
by way of damages for a breach of the contract by the applicant. The third 
item represented costa incurred by the non-applicant for instituting a suit for 
the recovery of the amount of Rs. 1,500 from the applicant. 

In so far as the items of Ra 500 and 142 and odd are concerned, there is no 
difficulty. The amount claimed by way of damages being an unliquidated sum 
cannot be taken into account under s. 9 of the Act. As regards the amount of 
Ra. 142-8-0, which represents the costs incurred in a suit, they being in the 
discretion of the Court cannot be taken into account as a decree has not yet 
been passed in that suit. The real difficulty is with regard to the item of 
Ra. 1,000. Can it be regarded as a debt or not? 

Shri Kalele relies on a decision of Rao and Bhutt JJ. in Mohammad Hadsan 
Khan v. Ahmad Hafis Khan! of the Nagpur High Court in which it was held 
that in the absence of a specific definition of the term ‘debt’, it has to be given 
the ordinary connotation of a loan which, as commonly understood, is an advance 
of money or in kind at interest, and that normally the word debt does not include 
a claim for damages, though it includes a claim for a liquidated money demand. 


' ‘Debt’ has been defined thus in Wharton’s Law Lexicon: 


"A sum of money due from one person to another’ and it is explained: ‘An action 
of debt lay where a person claimed the recovery of a liquidated or certain sum of money 
affirmed to be due to him, and it was generally founded on some contract alleged to have. 
taken place between the parties; or on some matter of fact from which the law would 
imply a contract between them...’” 

In Ballentime’s Law Dictionary debt is defined thus: - 

“Liability by one person to pay money or other thing of value to another. An obliga- 
tlon or demand arising out of contract, express, Implied or quasi. A common lew action 
which lies for the ‘recovery of a fixed and definite sum of money or for a sum of money 
which can be ascertained from fixed data by computation, or is capable of being readily 
reduced to certainty.” 


We are not concerned with the last portion of this definition or with the explana- 
tion which follows the definition given by Wharton because they relate to a form 
of action which prevails in other jurisdictions. It would seem therefore that 
the essence of a debt is that it must be a sum certain which was due from one 
person to another and would, therefore, exclude a claim for money which arises 
solely upon the allegation of the breach of a contract. 

_In Ibrahimbkas v. Fletcher? a Full Bench of this Court considered the nature 
of the rights of parties in respect of earnest money. In the judgment in that 
CARO, the learned Judgea cited with approval the following observations of Pollock 
B. in Collins v. Stimson: 

“According to the law of vendor and purchaser the Inference is that such a deposit 


is paid as a guarantee for the performance of the contract, and where the contract goes 
off by default of the purchaser, the vendor is entitled to retatn the deposit (p. 858)” 


Miscellaneous Appeal No, 117 i as ‘2 CE L. R. DARS 858. 
feoided on March 94, 8 (1888) 11Q.B.D.1 
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Dealing with this matter Lord Shaw has stated in Kunwar Chiranjit Singh v. 
Har Swarup’: 

“Earnest money is part of the purchase price when the transaction goes forward, it 

is “orfeited when the transaction falls through, by reason of the fault or failure of the 
vendee.” 
In the Bombay case just quoted it has been held that if the seller is in default, 
the buyer refusing to complete is entitled to a refund of the earnest money. 
No doubt, the right to refund earnest money is a legal right and does not depend 
on any equitable consideration. But before being entitled to the refund of 
earnest money the buyer has to establish that a breach of a contract has been 
committed by the seller. Where a claim for the return of money is dependant 
upon the determination of the question as to who is in breach of the contract, 
it is difficult to see how it can be regarded as a debt within the meaning.of the 
word in 8. 9 of the Provincial Insolvency Act until it has matured into a decree. 
Clearly, therefore, it was the duty of the Insolvency Court to ascertain whether 
each and every item specified in the petition was a debt within the meaning of 
g. 9 thereof. 

From what I have said above, it would be seen that the amount of Rs, 1,642 
cannot be regarded as a debt upon which the petition for adjudicating the 
debtor ag an insolvent is founded. Since that is so, it is to be wholly left out 
of account. Once this amount is left out of account, the balance would clearly 
hring the petition within the jurisdiction of the Insolvency Court. That being 
so, I hold that the Court at Mehkar had jurisdiction to entertain the petition, 
and consequently the District Judge had power to transfer it to the curt at 
Buldana for adjudication. 

Upon the view, I take, it is not necessary for me to consider the other ques- 
tion which was argued before the District Judge and which: was also argued 
before me by the learned counsel. For these reasons, I dismiss this application 
with costa. 

Application dismissed, 


Before Mr. Justice Datar. 


MIDDLE EAST TRADING CO., BOMBAY 8 v. THE NEW NATIONAL 
MILLS, “AHMEDABAD. 

Arbitration Act (X of 1940), Sec. 3- Derenda aang oratii niunie s. 34—Con- 
ditions to be fulfilled by defendant before stay of suit could be granted—Whether 
necessary for defendant to show that he was ready when suit was instituted by plain- 
. Hf to do everything necessary for proper conduct of arbitration. 

Ware thu didaa caka Sant he stas oF alt undar ac H of a An Aw 
1940, it is Incumbent upon hirm to aver all the requirements of the section which are 
necessary in order to obtain stay of the sutt. One of the necessary conditions to be 
fulfilled before a stay could be granted under s. 34 is that the applicant for stay must 

- be a party to the legal proceeding and he must have taken no step in the 
after appearance: It is also necessary that he should satlefy not only that he is but 
was at the commencement of the proceedings Le. when the sult was instituted, ready 
and willing to do everything necessary for the proper conduct of the arbitration. 

| Anderson Wright Ltd. v. Moran & Co. and Rasiklal Mangaldas Mehta v. Bai Savita 

Ambalal’, referred to. 


THE facts appear in the ao 


8. M. Shah, with F. N. Chhatrapati and J. N. Andharia, for the appellant. 
S. B. Shah, with I. C. Bhatt, for the paoa ý 


1 [1926] A. I. R. r.o. l. 5 (108) A. I. R., 8.0. 58, 
*Deoidad, November 20, 1957. First 185 peal No. 30 of 1955, decided 
No. 92 of 1956 from the decision of 8. T. by Chose and Dixit J., on July 27, 


Oivil Court, Bombay, 1985 *Unrep. 
ce Bhi Ne a e á to 
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DaTåR J. This ap arises out of a notice of motion taken out by the 
defendants for stay of plaintiffs’ suit under s. 34 of the Arbitration Act, 1940. 
' ‘By two contracts dated June 28, 1955, and June 30, 1955, defendants agreed 
to sell and plaintiffs agreed to purchase printed mercerized voil 41,800 yards, 
July 1955 delivery. These contracta were provisional and were to be confirmed 
only on the production by the plaintiffs of the necessary purchase export licences. 
The licences were produced and the provisional contracts were confirmed by 
the parties on July 1, 1955. 

One of the terms of the contract was that defendants were to send samples of 
the goods in the first instance and that delivery of the goods was to be taken by 
plaintiffs only after they approved of the samples. It appears some time before 
July 21, 1955, samples of the goods were sent to plaintiffs. But plaintiffs did 
not approve of them and wrote to the defendants on July 21, 1955, asking them 
to prepare new samples according to the instructions contained in their earlier 
letter of July 5. They also asked the defendants to treat the matter as urgent 
as the delivery of the goods was to be given by the end of July 1955. On July 25, 
1955, defendants sent a reply to plaintiffs’ letter of July 21, 1955. In oP reply 
defendant stated : 

“As desired by you we shall send you fresh samples for approval. 

As regards delivery time we have to inform you that tll today the samples were not 
approved by you; hence it is not poasible for us to give the delivery of the goods by the 
end of this month. We have still to send you fresh samples for approval which will be 
sent within two or three days. Naturally we will receive your approval by the end of 
this month and we shall be able to give the delivery by 15th August which please note. 

Please let ps know per return whether you will accept the delivery of the goods as 
mentioned above, Le. 15th August 1955.” _ 

To this letter, plaintiffs sent a reply to the defendants on July 29, 1955, stat- 
ing that they were agreeable to accept delivery of goods on August 15, 1955. 
They, however, further stated: 

“In case you are unable to deliver us the goods by that date, kindly note that you 
will have to honour our claim as well as that of our overseas buyers for loss of profit 
in this transaction.” 

On August 1, 1955, defendants sent a reply to plaintiffs’ letter of July 29, 
In their reply they stated : 

“As regards delivery period of 15th August, please note that we shall try to give you 
the full quantity after fifteen days from the date of receipt of your approval of finish, 

We shall be sending you the fresh samples tomorrow which please note.” 

Plaintiffs sent a reply to the defendants on August 2, 1957. y repeated 
ra they had stated in their earlier letter regarding the delivery a goods and 
‘pal 

“Kindly note that if you fail to deliver us the full quantity of the contracted goods 
on or before 15th of August 1955 after our due approval of the fresh samples that you 
are going to submit to us, we shall hold you solely responsible for non-delivery of the 
goods and will lodge with you ours as well as our overseas clients’ claims for loss of profit 
ete.” 

It appears that no fresh samples were sent to plaintiffs by defendants as pro- 
mised in their letters of July 25, 1955, and August 1, 1955. No reply also 
was sent by them to plaintiffs’ letter of "August 2, 1955. 

The plaintiffs waited till August 15, 1955, and on August 17, 1955, they 
gent a notice through their advocate to ‘defendants. In that notice they said: 

“The delivery time was by consent extended to 15th August 1955. 

Thereafter you promised to send fresh samples but you have fafled to send the 
same. My clients also finally wrote to you on 2nd August 19535 calling upon you to fulfil 
your pert of the contract but you have failed to reply to the same. 

You have committed breach of the contract and thus you are lable to pay damages 
to my cHents.. 


f 
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I am therefore hereby instructed to call upon you to pay to my clients or to me as 
their advocate the said sum of Rs. 4596-14-0 within seven days from the receipt hereof 
‘by you, failing which my clients will be obliged to take legal steps to recover the same 
from you holding you responsible for costs and consequences which please note.” 

It appears no reply was given by the defendants to this notice. On Decem- 
ber 1, 1955, plaintiffs filed the present suit for recovery of Ra, 4,596-14-0 as and 
-by way of damages on the ground that defendants committed breach of contract 
in that they failed to send any sample for approval and to deliver the goods. 

On February 20, 1956, defendants took out a notice of motion for an order 
that the suit and all proceedings thereunder be stayed under s. 34 of the Arbi- 
tration Act. -The notice of motion was supported by an affidavit which was 
made by one Babubhai Shah for and on behalf of the defendants. In the affi- 
davit it was stated that the suit contract had been made subject to the terms 
and conditions printed in Gujarathi at the back of the said contract, The 
deponent further stated : 

“I further submit that as the present dispute arose between plaintiffs and the defen- 
dants regarding the goods mentloned in the said contract, it was and is incumbent upon 
the plaintiffs to submit the dispute in suit to the arbitration pursuant to condition 7 
(mentioned at the back of the contract). I submit that the plaintiffs have rushed to the 
Court of law without availing themselves of the conditlon No. 7. 

l The defendants are ready and willing to do all things necessary to the proper con- 
duct of the arbitration in accordance with the terms and conditions of the sald contract.” 
Plaintiffs in their reply denied that the contract of July 1, 1955, had been made 
subject to the terms and conditions printed in Gujarathi at the back of the said 
contract. They also contended that the arbitration clause relied upon by the 
defendants was vague and uncertain and did not disclose the identity of the 
arbitrators nor the place of arbitrators and was, therefore, invalid and un- 
enforceable. They further contended that the subject-matter of the dispute was 
not a dispute pertaining to the goods and, therefore, it did not form the subject- 
matter within the scope of the alleged arbitration clause. The suit was not in 
respect of the matter alleged to be agreed to be referred to arbitration. 


On March 16, 1956, defendants made another affidavit in reply to plaintiffs’ 
contentions mentioned above and stated’ for the first time that the arbitrators’ 
board mentioned in condition No. 7 in the contract was the Board of Arbitrators 
jointly- appointed by the Maskati: Market Mahajan of Ahmedabad and the 
Ahmedabad Millowners’ Association. This affidavit also for the first time men- 
tioned ‘as to what was thé dispute between the parties and how It aroge in 
regard to the goods of the transaction. The affidavit further: mentioned: 

“The defendants sent the plaintiffs samples which the plaintiffs did not approve and 
by their letter of Zimt July 1955 asked for further samples. Thereafter the defendants 
sent a further set of samples but by their letter of 2nd August 1955 the plaintiffs rejected 
the same. I say that there is a real dispute whether the plaintiffs were justified m re- 
jJecting the defendants’ samples as they did. I submit that the said dispute falls within 
the purview of the aforesaid arbitration clause. I say that the defendants sent to the 
plaintiffs correct samples according to plaintiffs’ colour and design and plaintiffs wrong- 
fully rejected the said samples. - 

I submit that all issues arising in this suit fall within the purview of the said clause 
7 of the said confirmed contract.” 


The learned trial Judge held that even though the provisional contracts 
between the parties did not contain any arbitration clause, plaintiffs were bound 
by the-arbitration clause which was mentioned in the confirmed contract as 
they had accepted the confirmed contract and had solemnly put their signature 
upon it in token of their acceptance. The learned Judge also held that the 
arbitration clause was not vague or uncertain and that the arbitration Board 
referred to in condition No. 7 was the arbitration Board appointed by Maskati 
Market Mahajan of Ahmedabad and the Ahmgdabad Millowners’ Association. 
It was further held by the learned Judge that-the dispute in the suit was such 


zu 


‘Judge accordingly ‘ordered that the suit be stayed. 


yo‘) 
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ia dispute which fell within the ambit of the arbitration clause. The learned 


- 
1 


Plaintiffs have now preferred‘this appeal against the order of the lower 


. Court staying the suit. - 
‘ The same points that were urged in the lower Court have been urged and 


pressed before me in appeal. 

Before I consider them in this appeal, I would like to refer to and deal with 
what seems to me an initial difficulty in the way of the defendants. The notice 
of motion for the stay of snit was taken ont under s. 34 of the Arbitration Act. 
It is necessary, that the affidavit which is filed in support of such notice of 
motion must set out and aver all, the conditions mentioned in s. 34.. If the defen- 
dant appears in Court and asks for the stay of suit under s. 34, it is meumbent 


‘upon, him ,to aver all the requirements of the section which are necessary in 


order to obtain stay of the suit. In-the case reported in Anderson Wright Ltd. 


‘vy. Moran & Co.,' their Lordships of the Supreme Court held that one of the 


necessary conditions to be fulfilled before a stay could be granted under s. 34 
was.that the applicant for stay must be a party to the legal proceeding and he 
must have taken no step in the proceeding after appearance. It was also neces- 
sary that he should satisfy not only that he is but also was at the commencement 


- of the proceedings ready and willing to do everything necessary for the proper 


conduct of the arbitration. Neither in the first affidavit filed by the defendants 
on February 20, 1956, nor in their second affidavit filed on March 16, 1956, is 
there any.averment that the defendants were at the time-when the proceedings 
were commenced ready and willing to do all things necessary to the proper con- 
duct of the arbitration. All that has been stated in para. 6 of the affidavit of 
February 20, 1956, is that the defendanta are ready and willing to do all things 
necessary to the proper conduct of the arbitration. This statement alone was 
not a sufficient averment. They were further bound to state, but they have not 
stated, that they were ready and willing to do all things necessary to the proper 
conduct of the arbitration even at the time when the proceedings were commence- 
ed, that is to say, on December 1, 1955, when the suit was instituted. This fur- 
ther averment was all the more necessary in the present cage, because even 
though plaintiffs gave notice to the defendants on August 17, 1955, of their 
intention to take legal steps in case their claim were not satisfled within a week 
from the receipt of the notice, defendants did not reply nor stated that the 
dispute between them should be referred to arbitration and that they were 
ready and willing to do all things necessary to the proper conduct of the arbi- 
tration. In Rastklal Mangaldas: Mehta v. Bat Kavita Ambalal? the learned 
Chief Justice in the course of his judgment observed: ' ) 

“If the defendant approaches the Court and wants the Court to hold its hands and 
not try a sult and stay it, it is for the defendant to aver all the allegations which are 
necessary In order to obtain a stay of the sult’ The defendant has failed to make the 
necessary averments and on his application for stay’ he is bound to fail.” 

I' respectfully agree with these observations and hold that the defendants’ 
notice of motion’ was bound to fail even on the ground that their affidavit did 
not set out the necessary averment. om . 

I would, however, deal with the other points raised that the printed terms 
which are to be found on the reverse of the confirmed contract are not binding 
on the plaintiffs. The arbitration clause is one of the terms which are printed 
in Gujarathi on the back side of, the confirmed contract. Mr. Shah says that 
all that had been confirmed on July 1, 1955, were only the terms of the provi- 
sional contracts and the terms of the provisional ‘contracts which were all in 
English did not mention any arbitration clause. When the provisional con- 
tracts were confirmed, the terms thereof were incorporated on a printed form 
on the back side of which were the printed terms and conditions of which ‘the 
arbitration clauss.was one. On reading the correspondence that passed between 


og | 
1 M1855] A. I. R., 8.0. 53. ss by Ohagla O. J., and Dixit J., on July 97. 1055 
2 (1958) Appeal No. 80 ‘of 1955, tleaided (Untep).: : ya, 
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‘the parties before the institution of the suit, I feel some doubt as to whether 


plaintiffs had bean made aware of the terms which had been printed in Guja- 
rathi on the reverse of the document of the confirmed contract when they put 
their signature upon it. In their letter of July 29, 1955, plaintiffs wrote as © 
follows :— 

i EEEE ble. ty Galiven tha mucin by E E Kindly ‘note thet yoawill 

have to honour our claim as well as that of our overseas buyers for loss of profit in this 
transaction.” 
Plaintiffs did not say that they would take their claim before the arbitration 
Board. The defendants also in their reply, although they made some other 
complaint, did not refer to the existence of any arbitration Board. In the next, 
letter which plaintiffs wrote to the defendants on August 2, 1955, they stated: 

“We shall hold you solely respdnsible for non-deltvery of the goods and will*lodge 
with you ours as well as our overseas clients’ claims for loss of profits etc.” 

If the plaintiffs were aware of the arbitration clause and of their having been 
bound by it under the terms of the confirmed contract, I should expect them to 
have stated in this letter that they would lodge their claim with the arbitration 


' Board instead of with the defendants. It is to be noted that defendants sent no 


reply to this letter. Again in the notice which plaintiffs sent through their 
advocate on August 17, 1955, they clearly stated that they would be obliged to 
take legal steps. Here also there was no reference to the arbitration Board, 
and what is more remarkable is that defendants did not at all send any reply 
to this notice, nor did they state that in any event plaintiffs were bound to 
refer their dispute to the decision of the arbitration Board. I, therefore, feel 
some doubt as to whether plaintiffs were made aware of the printed terms on 
the reverse of the document of the confirmed contract. Even so I cannot say 
that the learned Judge was wrong in his finding on this point. It is not possible 
to hold that plaintiffs blmdly put their signature without knowing what had 
been printed on the back side of the printed form. It may be noted that just 
above the signature of the plaintiffs it is clearly mentioned that plamtiffs have 
entered into the above transaction to buy on the terms printed overleaf. It 
must, therefore, be held that plaintiffs knew the terms printed overleaf and 
that they agreed to be bound by them, by putting their signature on the con- 
tract form. I, therefore, agree with the finding of the learned trial Judge 
recorded in this behalf. 


The second point raised by Mr. Shah is that the arbitration clause is vague 
and uncertain and is, therefore, unenforceable. The arbitration clause may be 
get out here: 

“Tf any dispute may arise regarding the goods af this contract, them the same shall 
have to be decided by the arbitration Board alone which has been constituted by the 
ee eee a 
be treated as final” 


Mr. Shah says that there i is nothing in this clause or in the other terms of the 
contract from which it can be definitely known as to which arbitration Board 
was Meant and agreed to by the parties to the contract. In this connection it is 
pertinent to note that the defendants did not at all specify the arbitration Board 
in their first affidavit which had been filed in support of their notice of motion. 
It was only when the plaintiffs in their counter affidavit of March 8, 1956, com- 
plained that reference to arbitration Board in the arbitration clause was vague 
and uncertain that defendants in their second affidavit of March 16, 1956, stated 
that the arbitration Board in the clause meant the arbitration Board "jointly 
appointed by the Maskati Market Mahajan and the Ahmedabad Millowners’ 
Association. In their rejoinder to this affidavit, plaintiffs stated that there 
were various Mahajans in Ahmedabad and they gave the names of eight diffe- 
rent Mahajans. They further stated that there was no Lavad (Arbitration) 
Board appointed by the alleged Maskati Market Mahajan and Ahmedabad Mill- 
owners’ Association only and. that it was, impossible to ascertain what the 
L. B.—38, 
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‘parties meant and as to whether the parties were ad idem as to the person or 
body of persons which was to arbitrate in the matter of their dispute. In sup- 
‘port of his contention Mr. Shah has relied upon a decision of the Calcutta High 
' .Court reported in Karanji & Co. v. Indo-China T. Co.' In that case the arbi- 
tration clause provided for referring disputes to the local Chamber of Commerce, 
sand the High Court held that at Calcutta there were many bodies known as 
Chambers of Commerce and it was not definite as to what local Chamber of 
Commerce was meant by the arbitration clause and that, therefore, the arbitra- 
tion clause was vague, uncertain and unenforceable. It is true that defendants 
and his witness Jaskaran Jain stated that there was only one Lavad Board 
jointly appointed by the Maskati Market Mahajan and the Ahmedabad Mill- 
owners’ Association and that there was no other such board either in Bombay 
or at Ahmedabad. They made their affidavits on March 16, 1956, and they 
deposed to the existence of such Board on that day. They have not stated in 
their affidavits that such Lavad Board was existing and functioning on July 1, 
1955, on which date the contract in question was entered into by the parties. 
‘Nothing was easier for the defendants than to examine some responsible member 
of the Maskati Market Mahajan or the Ahmedabad Millowners’ Association on 
‘the question of the identity of the arbitration Board referred to in the arbitra-, 
‘tion clause. From the affidavits filed on behalf of the defendants, I am not 
satisfied as to the identity of the arbitration Board and as to whether such 
arbitration Board was in existence and competent to decide disputes of the 
nature mentioned in the arbitration clause in question. The arbitration clause 
is, therefore, vague and uncertain and cannot be enforced. 


_ The last point urged by Mr. Shah was that the dispute in the suit was not a 
matter which had been agreed to be referred to arbitration. As I have already 
stated above, the suit has been filed for damages for breach of contract ocea- 
sioned by non-delivery of goods. The arbitration clause refers to a dispute 
regarding the goods of the contract and mot to a dispute regarding the contract 
itself. The scope of the latter kind of dispute would be much wider than that 
of the former. Can it be said that the breach of contract for non-delivery of 
goods which is the cause of action for the suit is such a dispute as is contem- 
plated by the arbitration clause? In other words, is it a dispute regarding the 
goods of the contract? If the arbitration clause mentioned a dispute regarding 
the contract and not merely a dispute regarding the goods of the contract, then 
I should think a breach of contract upon which the present suit is based would 
be a dispute within the exclusive jurisdiction of the arbitration Board. It 
‘appears the defendants also felt this difficulty and although they, in their first 
affidavit, did not state as to how the dispute in the suit was a matter which had 
‘been agreed to be referred to arbitration, they, in their second affidavit, attempt- 
‘ed to state as to what was the dispute which had to be referred to arbitration. 
In their second affidavit they said: 

“Thereafter (Le. after 2lst July 1955) the defendants sent a further set of samples — 
‘but by their letter of 2nd August 1938 the plaintiffs rejected the same. I say there is a 
real dispute whether the plaintiffs were fustified In rejecting the defendants’ samples 
as they did. I submit that the sald dispute falls within the purview of the aforesaid 
‘arbitration clause. I say that the defendants sent to the plaintiffs correct samples ac- 
cording to the plaintiffs’ colour and deign and the plaintiffs wrongfully rejected the 
wid samples.” | . 

The statement appears to have been made by the defendants in their anxiety 
to show, that the dispute which has arisen between them and .-the plaintiffs is a 
„dispute regarding the goods of the contract and is, |therefore, entirely within 
the jurisdiction of the arbitration Board. . In the. first place this statement 
appears to be not a true statement at all. The correspondence to which I have 
made a reference makes it clear that no further samples were ever sent by the 
defendants to plaintiffs and hence there was no occasion for the plaintiffs to 
Pt ee gy 88 Oal W. W788.” i 
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reject such samples. Therefore there was no possibility of any dispute arising 
over the samples of the goods of the contract. 


Assuming, however, there was such a dispute over the samples and that such 
dispute was a dispute regarding the goods and, therefore, within the cognizance 
of the arbitration Board, we have further to see whether this is the dispute on 
which the present suit is based. In the plaint it is nowhere stated that plamtiffs 
were j ed in rejecting the further samples alleged in the second affidavit of 
the defendants mentioned above. What has besn complained in the plaint is that 
no fresh samples were sent to plaintiffs though promised by the defendants in 
their letters and that the delivery of the goods was not given and therefore 
there was breach of contract. In the Supreme Court decision which I have 
referred to above it has been held that the question whether the dispute in the 
suit falls within the arbitration clause involves consideration of two matters, 
vis. (1) what is the dispute in the suit and (2) what disputes the arbitration 
clause covers. In the present case the defendants stated that the dispute was 
as regards the rejection of the samples sent to the plaintiffs for the second time 
and that it was this dispute which was covered by the arbitration clause. In 
the suit, however, this was not the dispute. Plaintiffs have not stated that they 
rejected the samples sent for the second time. According to them, no such 
samples had been sent to them at all. Plaintiffs never stated that they had 
recelved the further samples but that they were justifled in rejecting them. 
Their grievance in the suit was that no fresh samples had been sent and there 
was no delivery of goods and that, therefore, there was a breach of contract. 

I am, therefore, of the view that the suit which is now sought to be stayed by 
the defendants is not in respect of a matter agreed to be referred to arbitration 
ander cl. 7 of the terms of the contract. 


Accordingly, I allow the appeal with costs throughout, set aside the order of 
the lower Court and direct that the suit be proceeded with and disposed of 


according to law. 
‘ Appeal allowed. 


Before Mr. Justice Dirit and Mr. Justice Tarkunde. 


NATHUBHAI DHULAJI v. THE MUNICIPAL CORPORATION, BOMBAY.* 
Bombay Municipal Corporation Act (Bom. III of 1888), Secs. 354, 527, 66(1)(c), 4(a), 
5(2), 610)—Constitution of India, Arts. 19(1)(f), 19(5), 31—Notice issued under s. 354 
whether open to challenge because parties affected not given hearing—Whether autho- 
rity acting under s. 354 must act Judictally Authority in so acting bound to observe 
principles of natural justice—Building ordered to be pulled down by notice under 
s. 354—Plaintiffs-tenants challeging validity of s. 354 under art. 19(1)(H— Applicability 
of art. 19(1)(H—Institution of suit challenging notice under s. 354 after notice to 
Municipal Commissioner under s. 527--Whether such notice good—Restriction placed 
upon right to be heard of person affected by notice under s. 354 whether a reasonable _ 
restriction, 


A notice issued under s. 354 of the Bombay Municipal Corporation Act, 1882, is an 
executive act or an executive order and, therefore, it is not open to challenge either 
because the authority did not act judicially or because princtples of natural justice 
were not observed inasmuch as the parties affected were not given a reasonable 
opportunity of being heard. 

The authority in exercising his discretion under s. 354 of the Bombay Municipal 
Corporation Act, 1882, must act bona fide. Peete E E ec 
improper motive. 


“Decided, October 11, 1967. 22k of TOT, ery fone fe Oryil Oourt, Bomba in Suit No. 2987 
No. 650 of 1856- (with F.A. pi 224 “th O55. j : 


from the order passed Hy B. O 
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Province of Bombay v. Khushaldas Advani,’ Nathubhai Gandabhai v. State of 
Bombay, Syed Ibmuddin Syed Mohamed Kadn v. K. L. Pwnjabi,’ Bapurao Dhondiba 


v. State of Bombay’ and Lalbhai Tricamlal v. Mun. Com. of Bombay,’ referred to. 


By a notice issued under s. 354 of the Bombay Mumicipal Corporation Act, 1882, 
a certain building was ordered to be pulled down. In a suit filed by the tenants 
who occupied the building, they contended that s. 354 of the Act was vold as it affect- 
ed their fundamental rights guaranteed to them under art. 19(1)(f) of the Const- 
tution of India:— 

Held, that in view of the fact that the property was ordered to be pulled down, 
the case was one of deprivation of property and, therefore, art. 19(1)(f) of the Con- 
stitution did not apply and that art. 31 applied: 

Abdul Karim Malwawalla v. The Munictpal Commissioner of the City of Bombay,’ 
followed; . 
Dwarkadas v. Sholapur Mills,” referred to; and 

that assuming that art. 19(1)(f) applied, the restriction imposed was a reasonable 
restriction tn the interests of public safety grounded upon a principle of policy and, 
therefore, s. 354 of the Act was not open to challenge m view of art. 19(5) of the 
Constitution: 

State v. Heman Alreja Natvarlal Ambalal v. Bombay State,” Govindh Vithaldas 


' v. Mun. Corpn.” Bapurao Dhondiba v. State of Bombay™ and Syed Ilmuddin Syed 


Mohamed Kadri v. K. L. Punjabi,” referred to. 
It is not sufficient compliance with s. 527 of the Bombay Mimictpal Corporation 
Act, 1882, to give notice to the Municipal Commissioner and not to give notice to the 


_ Municipal Corporation where a suit is to be instituted challenging a notice issued 


under s. 354 of the Act for pulling down a structure. 
Bhagchand v. Secretary of State,” referred to. 

As the principle underlying s. 354 of the Bombay Municipal Corporation Act, 1882, 
is a principle about the policy of the law and as the satisfaction is the satisfaction 
of the authority concerned and the question of public safety is involved, then it 
cannot be held that merely because a person affected has no right to be heard, the 
restriction placed upon the right is not a reasonable restriction. 

Emperor v. Jeshingbhat Ishwarlal“ Emperor v. Abdul Rahiman, * Bapurao 
Dhondiba v. State of Bombay” and Syed Ilmuddin Syed Mohamed Kadri v. K. L. 
Punjabi,” referred to. 


Tue facts appear in the judgment. 
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Dror J. These two appeals arise from decrees passed by the City Civil 
Court, Bombay, dismissing the appellants’ suits. a pen these appeals which 
have been fully and ably argued on both sides are heard together, they will 
have to be dealt with separately. The principal argument was addressed in- 
F. A. No. 224 of 1957 and for the sake of convenience, I will deal with that 
appeal first. 

The facts giving rise to suit No. 2011 of 1956, from which appeal No. 224 
of 1957 arises, are shortly these. The plaintiffs are tenants of a building 
known as ‘‘Mor Bungalow’’, situate at Tejpal Road, Vile Parle. It appears 
that the house was constructed in or about the year 1910. On December 28, 
1954, a notice under s. 354 of the Bombay Municipal Corporation Act was serv- 
ed upon defendant No. 1, which is a limited company and the owner of the 
property, requiring defendant No. 1 to do certain repairs. On Februayy 14, 
1956, a second notice under s. 354 was served upon defendant No. 1 asking 
defendant No. 1 to pull down the building as stated in the notice within a spe- 
cifted period of sixty days. Defendant No. 1 then wrote to the plaintiffs on 
March 9, 1956, intimating to them about the notice served upon it, dated 
February 14, 1956, and by the letter it asked the plaintiffs to vacate within 
fifteen days. The ‘plaintiffs wrote a letter to defendant No. 1, telling it that 
steps were being taken by which they would endeavour for the withdrawal of 
the notice. On March 22, 1956, the plaintiffs by their letter to the City Engi- 
neer, asked him to withdraw the notice and also asked for an interview in the 
company of their architects. On April 26, 1956, the City Engineer gave a 
reply to the plaintiffs ing to withdraw the notice served on defendant 
No. L On July 18, 1956, the plaintiffs gave notice of suit as required by s. 527 
of the Act, and on August 31, 1956, the present suit was filed. 

In the suit, the plaintiffs-alleged that the notice issued to defendant No. 1 
under s. 854 was mala fide issued by the City Engineer in collusion with defen- 
dant No. i. They also alleged that s. 354 was ultra vires and invalid as it con- 
ferred on the Municipal Commissioner an arbitrary, unrestricted and unfetter- 
ed discretion to order the pulling down of any structure and also because the 
section did not provide for the parties concerned a reasonable opportunity of 
being heard. The plaintiffs further contended that s. 854 was void as it affected 
the plaintiffs’ fondamental rights guaranteed to them under art. 19(1)(f) of 
the Constitution. 

Defendant No. 1, which is a private limited company, filed a written state- 
ment and disputed the avermenta made by the plaintiffs. In the suit, apart 
from defendant No. 1, the owner, the plaintiffs made the Bombay Municipal 
Carporation as defendant No. 2 in the suit, and by a written statement filed 
by the Corporation, it was contended that the notice issued under s. 354 was 
not mala fide, that the Court could not interfere with the executive authority 
conferred by s. 354 and that it denied the allegation made against it of collu- 
gim. Further, it was contended that s 354 was not void and that the plaintiffs 
were not entitled to the reliefs claimed by them. 

Upon the pleadings of the parties, the learned Judge of the City Civil Court, 
Mr. M G. Chitale, framed several issues, and in the end, he dismissed the plain- 
tiffs’ suit, holding, inter alsa, that the allegation of mala fides was not made 
T that the Court could not interfere with the discretion exercised by the 

ority under s. 354 and that the section was not void, notwithstanding art. 19 
of the Constitution, as contended. Feeling aggrieved by the decres, the plaintiffs 
have come up upon this appeak ` 

Upon this appeal, Mr. Phadke appearmg i the plaintiffs has taken up 
three points. It has been urged, firstly, that the notice issued tò defendant 
No. 1 under s. 354 is mala fide both in fact and in law. It is then urged that 
the authority acting under.s. 354 must act Judicially and in the present case 
the authority had not acted judicially while i issuing the notice under s. 354. It 
is urged, in the last place, that s. 854 was void, in view of art. 19(1)(f) of the 
Constitution. . I will deal with the points in the order in which they have been 
taken. 


- 
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Now, with regard to the point of mala fides, it would be interesting to refer 
to the allegations made in the plaint. After referring to introductory facts, the 
plaint states: 

“The Plaintiffs say that the sald notice dated 14th February 1958 is mala fide and 
issued by the sald City Fngmeer of the 2nd Defendant in collusion with the Ist Defen- 
dant. The plaintiffs further say that the Ist Defendant have deliberately from 
time to time allowed the sald premises to deteriorate’ without complying with 
all the notices imrued by the sald City Engineer of the 2nd Defendant in regs- 
pect of the repatra of the said premises for over last 10 years. The Plaintiffs say 
that the said City Engineer has failed to take proper and effective steps including autho- 
rising the Plaintiffs to carry out the said repair at their own costs and deduct the same 
from the rents payable by them to the Ist Defendant and has issued the said Notice now 
solely at the instance of the Ist Defendant for the reasons hereinafter stated”. 

The plaint then continues: 


ke PURAN dany that dis) eald arana ane dave raaa a ‘likely total 
or dangerous to any person occupying, resorting to or passing by the same. The Plaintiff 
have obtained advice from an expert architect and are advised that after a few repairs 
have been carried to the said premises, the life of the sald premises would be considerably 
lengthened.” 


Then the plaint continues: 

“The Plaintiffs say that the Ist Defendant have caused this notice to be issued by 
the City Engineer of the 2nd Defendant for merely using the same as a subterfuge to 
achieve their object of ousting the Plaintiffs from the said premises and to defeat the 
rights and interests of the Plaintiffs in the sald premises as the tenants. 

The Plaintiffs say that the issue of the notice by the City Engineer of the Ind Defen- 
dant is without any justification whatsoever and the said City Engineer has declined the 
Plaintiffs an opportunity of placing their case before him for withdrawal of the. said 
notice. The Plaintiffs, therefore, submit that the said notice should be set aside by this 
Hon'ble Court.” 

Now, as regards the collusion alleged by the plaintiffs, although plaintiff 
No. 1 gave evidence, there is no reliable evidence to show that there was any 
collusion between defendants Nos. 1 and 2. Even as regards the alleged mala 
fides in fact, the plaintiffs have not given satisfactory and cogent evidence to 
prove the allegation. Indeed, Mr. Phadke appearing for the plaintiffs conceded 
that upon that point he was unable to rely, but he strongly relied upon the other 
aspect of the contention. He contended that there were legal mala fides present 
in the case. Now, the notice under s. 854 was issued by the City Engineer of the 
name of Mr. Carnac. Mr. Carnac has not been examined in this case. On behalf 
of the plaintiffs, plaintiff No. 1 gave evidence and on behalf of defendant No. 2, 
one Patel, who is in the service of defendant No. 2, has given evidence. Now, it 
would appear from the evidence of plaintiff No. 1 that the plaintiffs saw the 
Municipal Commissioner at Vile Parle when the Municipal Commissioner was 
upon a visit on his monthly round and the plaintiffs met the Municipal Oommis- 


. sioner in the presence of the Corporators of the locality. According to plaintiff 


No. 1, the Municipal Commissioner told the plaintiffs that the City Engineer 
would give a hearing to the plaintiffs’ architect. On the question of mala fides, 
plaintiff No. 1 stated that the notice under s. 864 was mala fide as the Municipal 
Commissioner had not given them a chance of being heard and also because the 
City Engmeer Mr. Carnac did not get the opinion of an independent architect 
as requested by them. He further stated in the course of his evidence that the 
grievance of the plaintiffs was that their architect was not heard by Mr. Carnac, 
although the Municipal Commissioner had assured that he would be heard, so 
that according to the evidence, it would appear that plaintiff No. 1 said that the 
notice under s. 854 was mala fide, because a chance of being heard was not given 
to the plaintiffs and because the City Engineer failed to take the opinion of an 
independent- architect as requested by the plaintiffs. 

Mr. Phadke for the plaintiffy relies principally upon two circumstances to 
show that there were legal mala fides in this case. He says that upon an estimate 
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made by defendant No. 1’s architect the costs. of repairs, were in the neighbour- 
hood of a sum of Ra. 90,000 or Rs. 98,000 and that so far as plaintiff No. 1 was 
aware, the estimate made by the Municipal Engineers. did not exceed a 
sam of Ra. 18,000 or Rs. 17,000. ` Patel, who has been examined on behalf of 
defendant No. 2, was cross-examined by the plaintiffs and he said that the costs 
of repairs was one of the factors that. was taken into account while issuing: a 
notice for demolition of a building. Now, it would appear that an e gece 
of defendant No. 2 of the name of Darukhanwala had made a report in 

ber 1955 and the fact of this report was put to Patel in his cross-examination 
and the report has been marked in the proceedings as exh. J. The report is 
dated November 24, 1955. It is to be borne in mind that the report was not 
made by Patel who has given evidence in the case. The report was made by 
Darukhanwala and the only person who could speak to -the contents of the 
. report would be Darukhanwala and not Patel. Although, therefore, Patel tould 
speak to the fact of Darukhanwala making the report, the contents of the report 
could not be proved in the absence of the evidence of Darukhanwala who him: 
gelf made the report. Now, the two facts on which reliance is placed atrongly 
for the purpose of showing that there were legal mala fides are the fact that 
costs- of repairs, according to the defendant’s architect, were in the neighbour- 
hood of Ra. 90,000 or Ra. 98,000 and the other fact, according to the plaintiffs, 
is about the rental value of the property. In this case we are concerned with 
the notice issued by. the City Engineer, Mr. Carnac, but curiously enough 
Mr. Carnac was not called as a witness in this case. Anyhow one has to pro- 
ceed upon ee evidence as led, but it ia remarkable that if the-plaintiffs relied 
upon legal mala fides in this case, this case was not specifically put 
to the witness on behalf of defendant No, 2 viz. Patel in his cross- 
examination. It is true that so far as the rental value is: concerned, 
Mr. Phadke has strongly relied upon that circumstance. But it would appear 
that there is no reliable evidence to show that the rental: value was one of the 
factors which was taken into consideration by Mr. Carnac when he issued a 
notice under s. 854. It was open to the plaintiffs to request the Court that the 
Court might call either Mr. Carnac as a witness in the case or Darukhanwala 
who made the report, exh. J, as a witness in the case, if defendant No. 2 did not 
choose to examine either Mr, Carnac or Darukhanwala. The witness who has 
been examined in this case is Patel. He is an Assistant Engineer and it would 
appear from his evidence that he visited the bungalow several times, In 1955 
he visited the place in March, in May and in November. In 1956 also he visited 
the place in the months of January, March and May and it would appear from 
the notice, exh. B, that he has counter-signed this notice. Although Mr. Phadke 
may have some grievance as regards the way in which the trial has proceeded, 
it is not possible for us to accept his contantion.on the materials as are present 
in this case. The satisfaction with which we are concerned, is the satisfaction 
of Mr.. Carnac, the City Emginser, who has issued the notice under s, 854, and 
although there is some evidence either about the costs of repairs or about the 
rental value, it-is not possible to accept the contention that the evidence is suff- 
cient to show that legal mala fides have been established in this case. We, there- 
fore, agree with the view taken by the learned Judge that the notice is not bad 
because of the mala fides alleged by the plaintiffs. 

The contention based upon s. 854 is much more serious, and in order to under- 
stand the contention, it would be necessary to referto the terma of the section. 
Section 354, by subs. (1), provides: 

a e a a a cette Gncluding 
under. this expresion. any building, wall or other structure and anything affixed to or 
projecting from, any building, wall or other structure); is in a rutnous condition, or Hkely 
to fall, or m any way dangerous to any person: occupying, resorting to or passing by such 
structure or any other structure or place in the neighbourhood thereof, the. Commissioner 
may, by written notice, require the owner or occupier of such structure to pull down, 
secure or repair such structure, and to prevent all &ause of danger therefrom.” 
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The title under which this section occurs is ‘‘Dangerous Structurea’’, and one 
has only to read the section to realixe that the intention of the section is to secure 
public safety. The authority issuing notice under s. 354 has to objectively: con- 
sider certain facts. After having ascertained the facts objectively, he has to 
satisfy himself as to whether or not he would issue a notice under s. 354. First, 
he has to consider whether a building is in a ruinous condition or is likely to 
fall or is in any way dangerous to any person occupying, resorting to or pas- 
ing by such structure. This embraces not merely the persons who occupy the 
building but also those who go to the building and also those who happen to 
pass by the building. Therefore, the authority issuing notice under g. 854 has 
to ascertain these facts objectively. He has then to consider another fact objec- 
tively, which is, having regard to the state of the property, what is the degree 
of risk to the public safety, and having ascertained this, he has then to consider 
whether he would issue a notice to the owner or occupier requiring him either 
to pull down the building or to repair it, It is quite clear, therefore, that the 
authority lasuing notice under s. 354 haa to ascertain certain facts objectively 
and then to satisfy himself. In other words, the satisfaction is his own satisfac- 
tion, Le. the subjective satisfaction of the authority issuing notice under a. 854. 


Now, in this case a notice was issued first in the year 1954 followed by a 
notice, which is challenged, and which was issued in 1956. A building which 
needed repairing in 1954 may, in conceivable circumstances, require pulling 
down in 1956. But whether the building should be pulled down or repaired is 
a matter of which the authority is the sole judge, and ao long as the authority 
keeps himself within the limits of the authority given to him by s. 864, his dis- 
cretion is absolute. The authority must act bona fide. He must not act capri- 
ciously or from an improper motive. But if he considers the facts objectively 
and comes to a particular conclusion, his satisfaction would not then be open 
to challenge, provided he has come to the conclusion honestly and bona fide. 
The contention which has been taken by Mr. Phadke is that s. 354 does not make 
provision for the right of a person to be heard. The short answer to this con- 
tention is that s. 854 does not provide for a hearing to be given to persons such 
as the plaintiffs in this case. When the contention is that the authority must 
act judicially, what the Court is concerned with is to see whether the section 
under which the right is claimed requires a hearing to be given. If the section 
of a statute requires that a hearing should be given, then surely the approach 
of the authority must be a judicial approach. But the alternative argument which 
has been advanced by Mr. Phadke is that even if the authority may not be bound 
to act judicially, the principles of natural justice require that a party should 
be heard before his rights are affected in any way. So far as the judicial ap- 
proach is concerned, there is no difficulty in holding that the notice issued 
under s. 354 is an executive act or an executive order; and when by’ statute a 
provision is not made for hearing, it is impossible to accept the contention that 
the authority is bound ‘to act judicially; nor is, ‘in my opinion, the contention 
tenable that although the section does not provide for a hearing, the rules of 
natural justice require that a party should: be heard before his rights are affect- 
ed. For the view which I take there is a good deal of authority in support and 
quite a slender authority against. The question whether the approach should 
be judicial has been decided in a number of cases, of which I would refer to 
two by way of illustration. 


The first of these ‘is the décision of the Supreme Court reported in Province 
of Bombay v. Khushaldas Advans.' It would be enough, I think, to set out two 
paragraphs of the head-note which correctly summarise the position: , 

“When thé law under which the authority is making a decision itself requires a 
judicial approach, the ‘decision will be ‘quasi-judicial Prescribed forms of procedure 
are not neceasary to make an inquiry judicial, provided in coming to the decision the 
well recognised principles of approach are required to be followed. 
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Because an executive authority has to determine certain objective facts as a preli- 
minary step to the discharge of an executive function, it does not follow that it must 
determine those facts judicially. When the executive authority has to form an opinion 
about an objective matter as a preliminary step to the exercise of a certain power con- 
ferred on it, the determination of the objective fact and the exercise of the power based 
thereon are alike matters of an administrative character and are not amenable to the 
writ of certiorari.” 

In particular, the observations of Mr. Justice Das, as he then was, may be refer- 
red to with advantage. This is what Mr. Justice Das says at p. 39 of the report: 

“It is well established that if the Legislature simply confides the power of doing 
an act to a particular body, if in the opinion of that body it is necessary or expedient to 
do it, then the act is purely an administrative Le. an executive act, as opposed to a judi- 
cial or quasi-judicial act, and, in the absence of proof of bad faith, the Court has no 
juriadictlan to interfere with it, snd certainly not by the high prerogative writ of 
certiorari.” 

Then at p. 40 this is what he says: 

‘Sometimes the Legislature may entrust a power to a specified authority to do an 

act for a certain purpose. Even in such a case, the Legislature may, nevertheless, by 
appropriate language, leave not only the determination ofthe necessity or expediency 
for doing the act but also the determination of the necessity or expediency for doing the 
act for that purpose as a composite matter to the opinion, satisfaction or discretion of 
that authority. In such a case what is a condition precedent for the doing of the act is 
not the actual existence of the particular purpose but the opinion of the spectfled autho- 
rity that the purpose exists. In other words, the authority: is also made the sole judge 
of the existence of the purpose, for otherwise it canngt form its opinion as to the necessity 
or expediency of doing the act for that purpose.” . 
In view of the language contained in s. 354, there can be no doubt that the satis- 
faction is the satisfaction of the authority issuing a notice under s. 354. It is 
his mental satisfaction, and so long as the authority acts within the limits of 
the authority given to him, it is impossible to say that he is bound to act Judi- 
cially. The expreasion occurring in s. 854 is “If it shall at any time appear to 
the Commissioner’. Now, this expression is a well-known expression. veral 
statutes use expressions like these: for example, ‘‘If it appears to’’, ‘‘If in the 
opinion of” or “If so and go is satisfied”. The particular expression which 
was relevant in that case was ‘‘If in the opinion of’’. This is a much stronger 
expression than the expression ‘‘If it shall at any time appear to the Commis 
sioner’’, When it is said that a conclusion is to be formed by the opinion of the 
authority concerned, one would require a greater degree of satisfaction than 
would be the case where a view is to be formed as it appears to the authority 
concerned. So that the remarks of their Lordships of the Supreme Court in 
connection with the expression ‘‘Tf in the opinion of’’ are concerned in this case 
with an expression of leas amplitude and, therefore, although satisfaction is 
neceasary, the degree of satisfaction may not be the same as may be necessary 
where a conclusion is to be formed as a result of an opinion of the authority 
concerned. 


The other case to which reference may be made is the one reported in Nathu- 
bhas Gandabhas v. State of Bombay.’ At p. 201 this is what the learned 
aa ae 

Now, stan the: Deginls tire: E PEER T E a ofaet 45 TE 
determinaton of ans aubo liy, the Legislature clearly intends that the decision of that 
authority with regard to the establishment of that fact is final. There must be a mental 
satisfaction of the authority in question that a particular fact is established. That fact 
is not a justiciable fact; it is not a fact which has got to be objectively established in a 
Court of law. If the authority comes to Court and states that it has applied tts mind to 
the particular question and it is satisfled that the fact has’ been established, the condition 
is clearly complied with. It is true that the subjective satisfaction must be a genuine 
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subjective satisfaction. It must not be a colourable satisfaction. It must not be a satis- 
faction influenced by any external considerations, it must not be a satisfaction which is 
arbitrary or capricious; but if the satisfaction is a bona fide satisfaction, then the Court 
has no jurisdiction to question the decision and to investigate as to the correctness of 
the decision arrived at by the authority.” 

With respect, we agree with this view. ; 

But Mr. Phadke has strongly relied upon a decision of this Court reported 
in Lalbhat Tricamlal v. Mun. Com. of Bombay!. It must be conceded that this 
authority does support Mr. Phadke’s contention. But the difficulty in his way 
is the judgment of their Lordships of the Supreme Court reported in Province 
of Bombay v. KhAushaldas Advam.* Section 354 wag the section which Mr. Jus- 
tice Macleod was considering in that case and this is the very section which 
is the subject of construction in this case. But one cannot escape the conclu- 
sion that in view of the decision reported in Province of Bombay v. KAushaldos 
Advam the weight of this authority must be taken to be considerably shaken. 
Incidentally, it may be observed, as I would presently show, that if an authority 
ig not, by statute, required to act judicially, it is not legitimate to urge that in 
such a case there is any question of the principles of natural justice arising, 
and in this connection, I would refer again to some authorities. 

There are two cases to which reference may be made. The first of these is 
the case decided on September 18, 1956, in Syed Ilmuddin Syed Mohamed Kadri 
v. K. L. Punjabv® and the other is the one reported in Bapurao Dhondtba v. 
State of Bombay*. The language of the section which was under consideration 
is Syed Ilmudduwn Syed Mohamed Kadri v. K. L. Punjabi was: 

“Where the Municipality is of opinion that any place used for the disposal of the 
ROTA ee 
submit tts opinion with the reasons therefore to the Commissioner.. 

In that case the learned Chief Justice points out: 


“A person performing ministerial, administrative or executive functions is under no 
obligation to observe rules of natural justice. He is not dispensing justice, nor is he dis- 
charging judictal or quasi-judicial functions, and therefore, as just said, he is under no 
obligation to act in the same way as an authority, person or tribunal would have to act 
if they were discharging judicial or quasi-judicial functions.” 

In Bapurao Dkondiba v. State of Bombay it was observed. 

“...When the Legislature requires an authority to adopt the judicial process and the 

judicial approach, then any order passed by such an authority without hearing the party 
to be affected by it would be bad because it would violate a fundamental principle of 
natural justice. But in dealing with an administrative order the approach must be diffe- 
rent, and it would be erroneous to import Into the consideration of an administrative 
order the principles of natural justice.” 
These two cases are enough to show also that the view taken, in Lalbhas Tricamlat 
v. Mun. Com. of Bombay is considerably shaken. In this case the authority 
concerned was the City Hingineer, a responsible municipal official, He has 
ascertained certain facts objectively in order to come to a conclusion and that 
conclusion is based upon his subjective satisfaction. . It would, therefore, be 
difficult, if not impossible, to set aside the view formed by a responsible official 
unless it is suggested that he-has acted capriciously or from any motive other 
than proper. In our view, therefore, the notice issued under s. 354 is not open 
to challenge either because the authority did not act judicially or because 
principles of naturd] justice were not observed. 


The next challenge to s. 354 is based upon the provisions contained in ae 
19(1) (f) of the Constitution.. In order to understand the argument, it is neces- 
sary to note how exactly the plaintiffs’ contention stands. The notice under s. 354 
was issued to defendant No. 1, the owner of the house and the landlord, pe 
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tenants are the present plaintiffs. By the notice defendant No. 2 required 
defendant No. 1 to puH down the house as stated in the notice. Now, the 
plaintiffs are tenants on the premises and they say that by reason of the notice 
requiring defendant No. 1 to pull down the building, their rights to hold the 
property as tenants are affected. Article 19(1)(/) provides: 

“All citizens shall have the right to acquire, hold and Mspose of property.” 

Mr. Phadke relies upon the fact that, according to him, the plaintiffs have a 
right to hold and dispose of the property. He says that in so far as defendant 
No. 2 required defendant No. 1 to pull down the house as stated in the notice, 
their right to hald and dispose of the property has been violated. Now, the 
plaintiffs as tenants are undoubtedly entitled to hold the premises in their 
possession. But it is not easy to follow as to how their rights to dispose of the 
property are Tea þbecanse beving regard to s. 15 of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947, the tenants cannot sub-let 
the premises in their occupation. But Mr. Phadke would seem to be right 
that the plaintiffs as tenants should be entitled to hold the property. 

Mr. Mehta appearing for defendant No. 2 contends that the article to apply 
to this case is not art. 19(1)(f), but art. 31 of the Constitution. Now, art. 
19(1) (f) is controlled by art. 19(5) in the sense that the right to hold property 
can be curtailed by placing reasonable restrictions upon the exercise of the right, 
provided the restrictions are in the interests of the general public. It is not 

uted that if a restriction is placed upon the right in the interests of the 
public, the plaintiffs cannot be heard to say that their rights are in any way 
violated. But Mr. Phadke’s argument is that his rights under art. 19(1)(f) of 
the Constitution to hold property are violated and the restriction sought to 
be placed is not & reasonable restriction. Article 31 of the Constitution deals 
with, what one may call conveniently, ‘‘right to property’’, and art. e 
deals with deprivation of property save by authority of law. Article 81(2) 
then provides: 

“No property shall be compulsorily acquired or requisitioned save for a public pur- 
pose and save by authority of a law which provides for compensation for the property 
so acquired or requisitioned and etther fires the amount of compensation or specifies the 
principles on which, and the manner in which, the compensation is to be determined and 
given; and no such law shall be called in question in any Court on the ground that the 
compensation provided by that law is not adequate.” 

In this connection, Mr. Phadke relies upon the case reported in Dwarkadas 
v. Sholapur Mills’ and says that art. 81 deals with deprivation of property as 
a result of compulsory acquisition or requisition, and as pointed out by Mr. 
Justice Mahajan, 

“Article 31 of the Constitution of India is a self-contained provizion delimiting the 
fleld of eminent domain and art. 31{1) and (2) deals with the same topic of compulsory 
acquisition of property.” 

He argues, if art. 31 deals with compulsory acquisition and requisition of pro- 
perty, then that article will have no application to the present case, but the 
proper article to apply is art. 19(1) (f). Mr. Mehta appearing for the Cor- 
poration, however, contends that art. 19(1)(f) cannot apply and that the article 
which will and must apply is art. 81, and in this connection he refers to a 
decision of this Court given by Mr. Justice Gajendragadkear and Mr. Justice 
Gokhale in Abdul Karim Malwawala v. The Municipal Commissioner for the 
City of Bombay®. That was a case arising under s. 880 of the Bombay Muni- 
cipal Corporation Act. The appellant in that case was a lessee of a plot of 
land from the trustees of the Jewish Cemetery and by a notice dated April 22, 
1955, issued under s. 380 he was asked to remove the hut consisting of shops, 
intimating to the appellant that in the event of non-compliance with the notice,- 
the Assistant Health Officer would take measures for removing the hut under 
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s. 389 of the Act. It was that order which was challenged by the appellant 
upon a writ petition which was dismissed and the appellant came up in appeal, 
It would appear that if the language of s. 354 is compared with the language 
of s. 380, there is no essential differance between the two provisions. Mr. 
Justice Gajendragadkar, as he then was, was considering the provisions of 
art. 19 and art. 31 of the Constitution. After referring to, what is called, 
‘“police power” and ‘‘eminent domain,” the expressions familiar to American 
lawyers and jurists, he observed: , 

“After all, in considering the question as to whether any impugned plece of Indian 

legislation is valid or not, it would be esmential to look to the relevant terms of the 
articles in the Constitution itself and the nature of the legislative enactment impugned. 
Arucles 19 and 31 have been considered by Indian High Courts and the Supreme Court 
on several occasions in the past. The nature of the ground covered by these two res- 
pectfve articles had no doubt given rise to conflicting opinions. But the recent decisions 
of the Supreme Court have now established some broad conclusions with regard to the 
scope and effect of these two articles and it would be necessary for us to adopt and apply 
the said conclusions in dealing with the point raised before us by Mr. Chagla.” 
Then Mr. Justice Gajendragadkar referred to several cases including the one re- 
ported in The State of Bombay v. Bhanji Mung’. After referring to another 
case reported in Saghtr Ahmad v. The State of U.P.® this is what the learned 
Judge said: 

“Thia decision would show that, in order that Article 31 should be applicable, it is 
enough that there has been deprivation of property: it is not necéssary that the depriva- 
tion of the property or the right to hold property should be preceded or accompanied by 
acquisition or taking over of the sald property or the sald right by the State.” 

In dealing with the case of The State of Bombay v. Bhan Mun, this is what 
the learned Judge said: 

“In this case the Supreme Court was dealing with the validity of the provisions con- 
tained in sections 5(1) and 6(4)(a) of the Bombay Land Requisition Act, 1948, and it 
was held that by virtue of the order passed substantially the lessee had been deprived 
of his property and so Article 19(1)({) could not be applied. ‘When every form of enjoy- 
ment’, said the learned Judge, ‘which normally accompanies an interest in this kind of 
property is taken away leaving the mere husk of ttle, Article 19(1)(f) is not attracted’. 
In the case before the Supreme Court the right to occupy the premises had gone as also 
the right to transfer, asalgn, let or sub-let, and what was left was ‘but the mere husk of 
title tn the lease-~hold interest’. It was, therefore, held to be deprivation which attracted 
Article 31 and not restriction which would have attracted Article 19(1)(f).” 

In considering the scope of art. 19(2)(f), he observed: 

“If the appellant has thus been substantially deprived of his property, the statutory 

provision under which an order causing this deprivation can be passed must be govern- 
ed by Article 31 and not Article 19(1)(f); and tf that is so, the validity of the impugned 
portion of section 380 cannot be challenged having regard to the provisions of Article 31(5) 
and (6) of the Constitution of India.” 
In the face of this authority, therefore, there can be no question, in view of the 
fact that the property has bean ordered to be pulled down, that the case is one 
of deprivation of property, and inasmuch as after the property is pulled down 
the property cannot be enjoyed, art. 19(1)(f) cannot clearly apply because the 
question of the applicabtlity of art. 19(5) would arise only in cases where the 
applicability of art. 19(1) (f) would arise. In point of fact, art. 19(1) (f) is con- 
trolled by art. 19(5). The question, therefore, would arise only if there is im- 
mediate property to hold in which case, of course, the question of reasonableness 
of restrictions or otherwise would arise. This is the view taken by a Court of 
coordinat jurisdiction, and, apart from anything else, good sense and respect 
for the decision of ‘a Court of co-ordinate jurisdiction require that it should be 
followed. We must, therefore, hold that art. 19(1)(/) has no application and 
that art. 31 would apply. 
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But assuming Mr. Phadke is right, one may as well consider the validity of tho 
argument based upon art. 19(1) (f) since the point has been argued. The object 
of art. 19(1) (f) and the object of art. 19(5) is—if one may put it in that way— 
to strike a balance between the right of a citizen and the requirements of public 
safety. There can be no question that the intention underlying s. 354 is to ensure 
public safety. This is clear, having regard to the language of: the section itself. 
When a structure is required to be pulled down, the idea is to secure the safety 
of an occupier, the safety of a person going to the structure, the safety of the 
persons happening to go by the side of the structure and living in the neighbour- 
hood of the structure. It would, therefore, be difficult to contend that the 
restriction sought to be placed by art. 19(5) .ig not- a reasonable restriction. In 
judging of the reasonableness of a restriction one may refer to the case on 
which reliance has been placed @y Mr. Sorabji. It is reported in State v. 
Heman Alreja.' A: part of the head-note says: 

“There ig a very important principle in construing a statute. It must always be 
presumed that a Legislature knows the limits’ of its competence and that tt Js acting within 
the limits set up by the Constitution and not- outside those limits. If possible a construc- 
tion should be placed upon a statute which would put it within the ltmtts of the compe- 
tence of the Legislature rather than outside those limits.” 


' The question can be looked at from another point. of view. There can be no 
question that what is primarily intended by the enactment of s. 354 is the 
securing of public safety. Section 354 occurs under the heading ‘‘Dangerous 
Structures’’. There is obviously, therefore, a policy underlying the provision, 
and if there is a policy underlying the enactment of p section, then it is well 
settled that such a provision is not open to challenge. In Natvariat Ambala v. 
Rombay State? this Court had occasion to consider the provisions of the Drugs 
et and the rules made thereunder, and it was pomted out (p. 231): 

..Where a law confers upon an authority: unfettered, absolute and uncontrolled 
ee a ee 
involved. If, on the other hand, the question is one of policy underlying the law as to 
how the law is to be enforced, and as to how the provisions of the Act are to be carried 
out, then a discretion, be it unfettered, uncontrolled and absolute, is not bad.” 

It was also pointed out (p. 281): 

“ | When a person exercises discretion which is vested in him, all that one has to 
do is that he has to exercise his discretion to the best of his judgment, reason and justice, 
and not according to his private opinion.’ In other words, the refusal must be based upon 
a rational besis and ought not to be the result of caprice.” 

This case was followed with approval in the case reported in Govindy Vithal- 
das v. Mun. C 3 In the case reported in Bapurao Dhondiba v. State of 
Bombay,* s. 37(3) of the Bombay Police Act, 1951, was challenged, and this 
Court held that s. 37(3) of the Act is a restriction imposed by the Legislature 
in the interests of public order and im the interests of the general public upon 
the freedom guaranteed to the citizen under art. 19(1)(b) and (d) of the Con- 
stitution, and that restriction is a reasonable restriction. Now, a restriction 
may be imposed as a matter of-policy or in the case of an emergency. . Bapurao 
Dhondsba’s case is a case of the latter description. But there can be no doubt 
that a restriction can be placed upon the right enjoyed ‘ander art. 19. In this 
case it-may.be not merely a case of policy but also of emergency. If the autho- 
rity takes the view that a building is required to be pulled down, provided the 
authority comes to a bona fide conclusion, it makes no difference that contrary 
to the conclusion the building does not come to. fall. . Having regard to the 
authorities, we ara satisfied that assuming that art: 19(1)(f) applies, the res- 
triction imposed is a -reasonable -restriction in the interests. of public safety 
grounded upon a principle of policy and, in our view, s., 364'is not, therefore, 
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open to challenge in view of art. 19(5) of the Constitution. Mr. Mehta has 
pointed out—and I think rightly—that the view of the authority acting under 
s. 354 is also open to correction under s. 66(1)(c) of the Bombay Municipal 
Corporation Act. That ia a safeguard to keep an authority in his proper place 
and under control, and where there is a check upon the activity of an authority 
issuing a notice under a. 354, it is hardly reasonable to contend that the restric- 
tion imposed is not a reasonable restriction. A view, similar to the view which 
we are taking, was taken by this Court in Syed Ilmuddsn Syed Mohamed Kadri 
v. K. L, Punjabi to which reference has been made already, and one may refer 
to it again, though briefly. It was a case where, as in this case, the right con- 
ferred upon a citizen under art. 19(1)(f) was challenged, and when the pomt 
was argued unsuccessfully, it was pointed out, after citing the case reported m 
Esageror v. Jeshingbhas Ishwarlal,' that the restriction was a reasonable restric- 
tion. It is true that in that case the conclusion was subject to the review of the 
Director of Local Authority. I£ that was the safeguard in that case, here was a 
safeguard provided in s. 66(1)(c) of the Act. It seems to us, therefore, that if 
the restriction placed upon the enjoyment of a right guaranteed under the Con- 
stitution is a reasonable restriction, then, of course, the challenge based upon art. 
19(1) (f) cannot be accepted. 

As these are the only points argued in this appeal and as these points do not - 
suecesd, the appeal must fail. 

It is necessary next to deal with appeal No. 650 of 1956. It may be pointed out 
that this appeal involves four questions, two of which are common. Those 
common questions are (1) with regard to the obligation of the authority to act 
judicially under s. 854 and (2) the challenge to a, 364 based upon art. 19(1) (f). 
As regards the latter question, a further point has been argued by Mr. Chandra- 
chud on behalf of the appellants in this case, which I propose to deal with in this 
appeal only. 

Now, the facts giving rise to F. A. No. 650 are shortly these. Four plaintiffs, 
all residing and carrying on business at 148, Kalbadevi Road, Bombay, are 
monthly tenants In a building which consiste of a ground floor, a first floor, a 
second floor and a third floor. In September 1954, the plaintiffs and other 
tenants addressed a letter to the Executive Engineer, Bombay Municipality, 
requesting the authority to require the landlord to effect certain repaira. A 
reply was received to this letter in which it was pointed out that notices were 
issued to defendant No. 3, who is the landlord requiring him to carry out certain 
repairs. There was some correspondence between the parties, and the plain- 
tiffs’ case as laid in the plaint was that the order made by defendant No. I, 
requiring defendant No. 3 to pull down the structure was mala fide and amount- 
ed to an abuse of the powers conferred upon defendants Nos. 1 and 2 under s. 854. 
As defendant No. 3 had received a notice, defendant No. 8 took out proceedings 
under s. 607 and the plaintiffs contended that the Municipal Commissioner did 
not consider the pros and cons of the matter, that he did not apply his mind, 
and that in asking defendant No. 3 to pull down the building, he had failed 
to exercise his discretion in a judicial manner. Somewhat similar contentions 
were raised in this suit and the plaintiffs claimed a declaration and an injune- 
tion: declaration that the orders made by defendant No. 1, requiring defen- 
dant No. 8 to pull down the structure in occupation of the plaintiffs were ultra 
vires and mala fide and injunction against defendants Nos. 1 and 2 restraining 
the enforcement of those orders. 

The plaintiffs’ clhim was disputed by defendants Nos. 1 and 2. It was aver- 
red that there was no proper notice as required by s. 527 given by the plaintiffs. 
It was disputed that the action taken by defendants Nos. 1 and 2 was mala fide. 
It was alleged that s. 354 did not contravene art. 19 and it was also contended 
that defendant No. 2 was not required to act judicially under s. 3854. The 


contentions raised by defendant No. 3 were similar to those urged by defendants 
Nos. 1 and 2. 
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The learned trial Judge, Mr. B. C. Vakil, raised ten issues for determination, 
and it would appear that the parties agreed that issues Nos. 1,2,3,4,6 and 7 
were to be heard as preliminary issues. The parties went to trial. Before 
the trial, a notice of motion had been taken out by the plaintiffs. Upon the 
notice of motion coming up before the Court, defendants Nos. 1 and 2 under- 
took not to enforce the notice till the disposal of the suit and defendant No. 3 
undertook not to take proceedings under s. 507. On December 26, 1955, when 
these undertakings were given, it was agreed, if I may adopt that phraseology, 
that the Municipal Commissioner was to hear the plaintiffs and defendant 
No. 3. It was further agreed that the opinion of the Commissioner come to 
after hearing the plaintiffs and defendant No. 3 was to be considered by the 
Court at the hearing. On September 17, 1956, the opinion of the Commis- 
sioner dated February 4, 1956,ewas, by consent, put upon the record. .That 
opinion will be found at p. 84 of the record. Arguments were then addressed 
and the matter stood C. È V. and the judgment was pronounced on September 
28, 1956. 


Now, Mr. Chandrachud appearing for the plaintiffs has made a grievance 
that although issues Nos. 1,2,8,4,6 and 7 were agreed to as preliminary issues 
and issue No. 5 was not one of the issues agreed to be tried as a preliminary 
issue, the learned Judge has wrongly recorded a finding on issue No. 5 in the 
negative and against the plaintiffs. That issues Nos. 1,2,3,4,6 and 7 were 
agreed to as preliminary issues would appear from the Rozmama at p. 19 of 
the record. It may, however, be pointed-out that an entry in the Roznama 
does not amount to a judicial order. In fairness to the plaintiffs, however, 
it may be pointed out that in the decree mention is made of issues Nos. 1,2,3,4,6 
and 7 as agreed to by way of preliminary issues, and the question which arises 
for consideration upon the grievance made by Mr. Chandrachud is whether 
any prejudice has been caused to the plaintiffs in so far as the learned Judge 
has recorded a finding on issue No. 5 in the negative when the plaintiffs had 
no opportunity to give evidence upon issus No. 5. Issue No. 5 rans as follows: 

“Are the orders passed by Defendant No. 1 or Defendant No. 2 or etther of them 
null and vold and of no binding effect on any one as contended in paras. 8 and 4 of the 
written statement?” 


Paragraphs 3 and 4 of the plaint (the expression ‘written statement’ appears 
to be a mistake) deal with the provisions contained in a. 364. It is stated in 
para. 8 that: 


‘the order passed by defendants Noa. 1 and/or 2 for pulling down the structure is 
mala fide, and that the same amounts to an abuse of the powers conferred upon dafen- 
dants Nos. 1 and/or 2 under section 354 of the Munictpal Act.” 

It is also stated that the discretion conferred upon defendant No. 2 under the 
Act is judicial. The plaint then goes on to say: 

“The plaintiffs hence submit that defendant No. 2 has exercised his powers under 
the Act in an arbitrary and capricious manner, leading to an irresistible conclusion that 
the orders passed, are mala fide and as such ultra vires the powers of defendant No. 2.” 
As regards para. 4 of the plaint, a grievance is made that the second defendant 
did not carefully consider the pros and cons of the situation, that he did not 
apply his mind to the facts of the case and that he had given notice to defendant 

o. 8 to pull down the structure to the detriment of the plaintiffs and other 
occupants of the premises and it was alleged that defendant No. 2 had failed 
to exercise his discretion in the matter in a judicial manner. 

Ag one peruses para. 3, one is, I think, entitled tc say that the attack made 
by the plaintiffs was not so much with regard to the manner in which the dis- 
cretion was exercised as the absence of judicial approach which was necessary 
under s. 354 but which approach was not observed by the authority acting under 
s. 854. The effect of para. 4 would seam to be the same because in para. 4 it is 
clearly stated that the authority did not consider the -and cons of the 
matter, did not apply His mind’ when notid % pull | thé strutture was 
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given to the detriment of the plaintiffs and that there was no exercise of: the 
diseretion in a judicial manner. But I will assume in favour of Mr..Chandra- 
chud that the attack was also as regards the fact that the order was challenged 
as being mala fide in the, sense that the plaintiffs alleged mala fides both in fact 
as well as in law. Now, if issue No. 5 covers such a plea, Mr. Chandrachud 
would seem to be right that proper opportunity was not given to him to lead 
evidence upon issue No. 5 and that the learned Judge was wrong in recording 
a finding on issue No. 5 without permitting the plaintiffs to give evidence upon 
the issue. I may, however, point out that I have grave doubts myself as to 
whether issue No. 5 in fact covers the plea. However, I will assume in favour 
of Mr. Chandrachud that issue No. 5 covers the plea as alleged. But what 
happened at the trial is, I think, eloquent. On September 17, 1956, arguments 
were addressed by counsel for the parties. Onvhat day the opinion of the Com- 
missioner which he recorded on February 4, 1956, was put in by consent and 
that opinion is in the following terms: 
“T bave heard the parties in this matter and in their company carefully inspected 
the building floor by floor. I have also given the parties a further opportunity to place 
their points of view upon me after the inspection of the building. Having considered 
these submissions, and in the light of the condition of the building as disclosed during 
the inspection, I am of the opinion that the order for demolition issued by the C.E, (City 
Engineer) is proper and justified in the circumstances of this case.” 
‘So that at the time when the arguments were addressed, the opinion of the 
Municipal Commissioner was before the Court and before counsel appearing 
for the parties. Although, therefore, the plaintiffs had alleged mala fides in 
the plaint, it is, I think, reocsonable to assume that counsel appearing for the 
plaintiffs saw the weakness of the contention, in view of the opinion expressed 
by the Municipal Commissioner, and if I am not mistaken, little or no substance 
remained in the contention of the plAintiffs as regards mala fides, in view of 
that opinion, and Mr. Mehta appearing for defendant No. 2 points out that 
when the arguments were addreased by counsel for the parties, it was conceded 
at the Bar that no more evidence was to be led upon issue No. 5 and this seems 
to be probable in view of the opinion of the Municipal Commissioner put in 
in the case on that very day. One has to remember certain facts in this connec- 
tion. The opinion was the opinion of so high an official as Mr. Nayak. There 
ean be in such a case no question about the bona fides exercised by or discretion 
conferred upon the authority. The matter was before so experienced a Judge 
as Mr. Vakil. Lf issue No. 5 was still to be tried on evidence, it is difficult to 
imagine that Mr. Vakil would shut out evidence upon that issue. The more 
likely thing is that it was conceded that in view of the opinion of the Municipal 
Commissioner, no more evidence was to be led. It happened as though issue 
No. 5 stood exactly upon the same footing as issues Nos. 1, 2, 3, 4, 6 and 7. 
What is more, the advocate appearing for the plaintiffs is Mr. Sakhardande, 
now a Judge of the City Civil Court, and if perhaps he took the view that in 
view of the .opinion of the Municipal Commissioner there was little to 
be said on the question of malo fides, it seems to us that he was perfectly with- 
in his rights. I think, therefore, that having regard to all the circumstancés 
which I have mentioned above, there is no substance in the grievance made by 
Mr. Chandrachud that he was refused a hearing on issue No. 5, which means 
that so far as the question of mala fides is concerned, there is no evidence either 
of mala fides in fact or of mala fides in law. In the result, therefore, we are 
satisfied that no prejudice has been caused to the plaintiffs. 

What then remains is to notice two contentions taken up in this appeal. The 
first of these is as regards the want of proper notice under s. 527 of the Bombay 
Municipal. Corporation Act. . Now, the learned Judge has given three reasons 
as to why he considered that the notice was not proper. In the first instance, 
he said that the notice was given to the Municipal Commissioner and the require- 
ment of,s..537 was that the notice must be given to the Municipal Corporation 
and,, therefore, the seeond regon given by.-him was that the notice should have 
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been given to the Municipal Corporation, and the third reason was that the 
names of the plaintiffs were not given in the notice with reasonable particularity, 
which, of course, is the requirement of s. 527. A comparison of the names men- 
tioned in the plaint and the names mentioned in the notice makes an interesting 
reading. Plaintiff No. 1 in the suit is Nathubhai Dhulaji, a firm. In the notice 
Nathubhai Dhulaji is mentioned as an individual. Plaintiff No. 2 is Bhagwan- 
das Ramchandra, a firm. Bhagwandas Ramchandra is not one of the persons 
giving the notice. Daulatram Kundanmal, a firm, is plaintiff No. 8, while he 
is named individually in the notice. Bansidhar Bajranglal & Co. is the person 
mentioned in the notice and plaintiff No. 4 is Pannalal Hariram who appears 
to be the successor-im-interest of Bansidhar Bajranglal. In the notice mention 
is made of one Badshah Cold Drink Depot which again is not one of the plain- 
tiffs in the suit. It is diffoulteto say that Nathubhai Dhulaji, a firm, and 
Nathubhai Dhulaji, an individual, are the same person. It is again difficult to 
say that Daulatram Kundanmal, a firm, and Daulatram Kundanmal, an indi- 
vidual, are the same person. .After all, Nathubhai Dhulaji and Daulatram 
Kundanmal as mentioned in the plaint are firm names and a firm name is not 
always the name of the proprietor of a firm. Therefore, the only person des- 
cribed with particularity is the successor of Bansidhar Bajranglal which is 
represented now by Pannalal Hariram. The learned Judge was, therefore, 
right in taking the view that the names of the parties were not mentioned with 
particularity in the notice. But this, in our opinion, is not a substantial con- 
tention, because even if plaintiffs Nos. 1 and 8 are rejected on the ground that 
they are firms while they are mentioned in the notice as individ plaintiff 
No. 4 still survives and there is no reason why with regard to plaintiff No. 4 
the notice is not a proper notice, 

But the more serious objection with regard to the notice is the objection 
based upon the contention that the proper person to be sued is the Municipal 
Corporation and not the Municipal Commissioner. Section 4(a) shows that 
one of the Municipal Authorities is the Corporation, and s. 5(2) provides: 

“The corporation shall, by the name of ‘The Munictpal Corporation of Greater Bom- 
bay’, be a body corporate and have perpetual succesaion and a common seal and by such 
name may sue and be sued.” 

Again, s. 61(f) of the Act shows that one of the duties of the Corporation is 
to secure and to remove dangerous buildings and places. Section 527, by sub- 
s. (1), provides: 

“No suit shall be instituted against the corporation or against the Commissioner, the 
General Manager or a Deputy Commissioner, or against any municipal officer or servant, 
in respect of any act done in pursuance or execution or intended execution of this Act 
or in respect of any alleged neglect or default in the execution of this Act.” 

The provision contained in s. 527 is, therefore, mandatory and the language 
would seem to be similar to the language as used in s. 80 of the Code of Civil 
Procedure. As observed by their Lordships of the Privy Council in the case 
reported in Bhagchand v. Secretary of State', s. 80 is express, explicit and 
mandatory, and it admits of no implications or exceptions. If, therefore, one 
of the duties cast upon a Corporation is to secure or remove dangerous build- 
ings, there can be no question that the person to be sued is not the Municipal 
Commissioner but the Corporation and it is not sufficient compliance with s. 527 
to say that a suit would be filed agamst the Municipal Corpgration. It may be 
that the. objection is one of technicality, but if a certain Sarg is prescribed, 
according to which a notice is to be given in a particular form, I think it is 
essential that the form prescribed should be strictly adhered to, because, after 
all, the object of giving a notice'is not merely to show as to what claim the plain- 
tiff 1s making in the suit but also to show against whom the claim is made. 
Moreover, the learned Judge.was right in taking the view that the Municipal 
Commissioner was not the proper person to be gued. The Municipal Commis- 
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gloner is not a pody corporate. He could not, therefore, be sued. It is not, 
therefore, sufficient compliance with s. 527 to give notice to the Municipal Com- 
missioner and not to give notice to the Municipal Corporation. That a notice 
given to the Municipal Commissioner is not in order would be seen by referance 
to the case reported in Bhagchand v. Seoretary of State. Although, therefore, 
Mr. Chandrachud may be right that even if the first three plaintiffs disappear 
from the record, plaintiff No. 4 can gustain the suit, we cannot accept the conten- 
tion that the notice is good in spite of the grave mfirmity that the proper person 
to be sued is the Corporation and not the Municipal Commissioner. 

But Mr. Chandrachud contended that no notice was necessary to be given 
under s. 527 because of the mala fides which he had alleged in the plaint. There 
is no substance in this contention also. The plaintiffs have not proved the 
mala fides alleged by them. As I have pointéd out earlier, the theory of mala 
fides was abandoned in view of the opinion given by the Municipal Commis- 
sioner, and if the notice was bona fide, then there is no question thai s. 527 
requires that a notice is to be given in respect of any act done in pursuance of 
the Act. It is also in respect of the intended execution of the Act. In our view, 
therefore, the learned Judge was right in coming to the conclusion that the suit 
was not maintainable for want of proper notice as required by s. 527. 

The contention based upon mala fides has no substance, because we have 
already held that the plaintiffs had really no evidence to give, in view of the 
opinion given by the Municipal Commissioner. I cannot imagine that a Judge 
would proceed to dispose of a suit when one of the issues still remained to be 
heard and decided on evidence, unless it be upon the footing that it was con- 
ceded at the Bar that in view of the opinion of the Municipal Commissioner, the 
plaintiffs had no evidence to give as regards the mala 

Mr. Chandrachud appearing for the plaintiffs adopted the arguments of 
Mr. Phadke both as regards s. 354 which, according to Mr. Phadke, required 
a Judicial approach and also on the ground that s. 354 was open to a challenge 
in view of art. 19(1) (f) of the Constitution. But with regard to the latter point 
Mr. Chandrachud, as was to be expected, took up a further point. He con- 
tended that in order that a restriction may be reasonable, it is necessary that 
the person upon whom the restrtiction is placed is heard, and he contended that 
no restriction is reasonable unless the person affected by the restriction is given 
a hearing. In this connection, he relied upon a decision of this Court reported 
in Emperor v. Jeshvngbhas Ishwarlal.' At page 550 of the report the learned 
Chief Justice points out: 

“...But what is much more important, and to my mind what is fatal to the validity 
of the restriction placed by the Legislature, is the fact that the person against whom an 
order of externment is to be made has no right whatever to be heard in his defence be- 
fore he is asked to leave his home and hearth and go and reside in some other place. 
There is no obligation upon the authority to tell him what he is charged with or what 
are the grounds against him which make it incumbent upon the Government to ask 
him to leave his home town. Nor is there any obligation upon the authority to hear the 
person against whom the order is intended to be made in his defence before the order 
ig made.” 

Now, Jeshingbhav’s case was a case dealing with an externment order and, there- 
fore, the question was with regard to the personal liberty of the citizen and the 
curious feature which was pointed out by the learned Chief Justice was that 
whereas in the case of an order of detention opportunity is given to the person 
detained, no such opportunity is given to the person against whom an order of 
axternment is made, and Mr. Chandrachud pointed out to us what he consider- 
ed to be a contrast between the cases decided at pp. 544 and 558 of the same 
volume. It was pointed out in the latter caset—and I think correctly—that 
there was a provision whereby the person against whom an order was made had 
a right to be heard and also had right of appeal to the Provincial Government 
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and it was said, again with respect, correctly that the principle in Jeshwgbhat’s 
case would not apply to the case reported at p. 558. But Jéshingbhae’s case on 
which reliance has been placed strongly was considered in a later case which 
is reported in Bapurao Dhondba v. State of Bombay.’ The learned Chief 
Justice after referring to the case at p. 422 of tho report distinguished that 
case from the case of Bapurao Dhondiba. At p. 423 of the report this is what he 
stated : 

“But even assuming that provision should be made for representation to be made by 

all the citizens of Greater Bombay, ft is still difficult to understand on what point or 
issue that representation should be made, because the Legislature has left it to the satis- 
faction of the Commissioner of Police as to whether there is an emergency which calls 
the issuing of such an order for the preservation of the public order. It is not any one 
else’s satisfaction, it is not any one ‘else's Judgment, that has to determine or to decide 
whether such an order should be issued or not. It is only the opinion and the decision 
of the Commissioner of Police that is conclusive in the matter.” 
It is true that that was a case in which one of the elements considered was the 
element of emergency. But in this case the principle underlying s. 354 is a 
principle about the policy of the law, and if the satisfaction is the satisfaction 
of the authority concerned and the question of public safety is involved, then I 
think it is not reasonable to hold that merely because a person has no right to 
be heard, that, therefore, the restriction placed upon the right is not a reason- 
able restriction. To the same effect are the observations in Syed Ilmuddin 
Syed Mohamed Kadri v. K. L. Punjabi, to which I have referred above. 


There is one point to which reference may be made before finishing considera- 
tion of the argument and that is the point urged by Mr. Rediz. Mr. Rediz seems 
to contend—if I understand him correctly—that in view of the amendment 
of art. 31 ın 1955 the decisions of the Supreme Court to which Mr. Justice 
Gajendragadkar has referred do not remain as binding authorities. But we 
have a two-fold difficulty. We have not merely a decision of a Division Bench 
to explain but we have a current of authorities of the Supreme Court to which 
reference has been made exhaustively in the judgment delivered by Mr. Justice 
Gajendragadkar. If Mr. Rediz is right, the forum is not this Court and we do 
not propose to express any opinion upon the point urged by him. 

In the result, therefore, all these contentions must fail. It follows that the 
appeal must fail. 


As regards costs in F.A. No. 224 of 1957, we think that the fair order to make 
would be that the appellants and respondent No. 1 will bear their own costs. 
But the appellants will pay the costs of respondent No. 2. As regards costs in 
E.A. No. 65 of 1956 the appellants and respondent. No. 3 will bear their own 
costs. But the appellants will pay the costs of respondents Nos. 1 and 2 in one 
get. 

Appeals dismissed. 
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Before Mr. Justice Vyas and Mr. Justice Miabhoy. 


DHUSABHAT POLABHAT v. THE SPECIAL LAND 
ACQUISITION OFFICER, AHMEDABAD.* 

Land Acquistion Act (I of 1894), Sec. 23—Market value of land how to be assessed under 
s. 23—Rise in price of land at date of notification under s. 4(1) of Act occasioned. by 
speculation arising out of prospective acquisition of land whether must be considered 
by Court. 

In assessing the market value of land under s. 23 of the Land Acquisition Act, 1804, 
the Court must take into consideration the rise in the price of land at the date of the 
notification, even if such rise ig i Hy epere eee arising out of the prospec- 
tive acquisition of the land. 
cif (hej kapran al clroaraaiaaces anal e aa a an Unive: 
sity, the founding of constituent Colleges and the building of hostels in an area, raises 
the tone of the land market in that area and gives impetus to the market, a new market 
rate would be created, may be by even speculation entering into the said rate, and 
the transactions of sales or leases—cum-sales entered into after the market rate had 
risen would be governed by that rate and the Court would not be entitled to ignore 
that rate in determining the amount of compensation to be awarded under s. 23 of 
the Act 

Secretary of State for Foreign Affairs v. Charlesworth, Piling & Co, Government, 
of Bombay y. Merwan," Assistant Development Officer, Trombay v. Tayaball, Govern- 
ment of Bombay v. Ismail Ahmed,’ Frenchman v. The Assistant Collector, Haveli‘ 
and Padma Miachand v. Dy. Collector, Adeni’ referred to. 


A large number of lands were acquired for the Ahmedabad Education Society 
and those lands were situated within the limits of Vastrapur, Sheikhpur Kanpur 
and Kochrab villages of the Ahmedabad District. The lands acquired were 
about 500 acres in area. They were acquired for the purpose of constructing 
the University buildings, the engineering college and other buildings. Notifica- 
tion under s. 4 of the Land Acquisition Act was issued on October 22, 1946, and 
it was published in the Bombay Government Gazette on October 31, 1946. Two 
notifications were issued under s. 6 of the Act, one of which was issued on 
March 2, 1948, and the other on May 15, 1948. 


The Land Acquisition Officer made his award. Fifteen claimants were dis- 
satisfied with the award and they moved for a reference of their cases to the 
civil Court. Accordingly the fifteen cases were referred by the Collector to 
the civil Court and these were decided by the Assistant Judge at Ahmedabad. 
‘The decision of the Judge was accepted by some of the claimants, but six of 
the claimants preferred appeals to the High Court. 

The appeals came on for hearing before Gajendragadkar and J. C. Shah JJ. 
who directed that the papers in the cases be sent back to the Assistant Judge 
with a direction that he should allow the claimants to lead such evidence as they 
wanted to in support of their claim and that after the claimants had led evi- 
dence in support of their claim, the State would be at liberty to lead evidence 
if it so desired. After remand, evidence was adduced by the claimants and the 
evidence adduced was the evidence of the varions purchasers. No evidence 
was, however, led by the State in support of the transactions upon which the 
State relied. 

The appeals were.then heard by Vyas and Miabhoy JJ. 


First Appeals Nos. 95 and 96 of 1952. 
J. C. Bhatt, instructed by Aamdar and Co., for the appellants. 


(1901) L. R. 28 I. A. 121. 
(1828) 25 Bom. L. R. 1182. 
(1938) 85 Bom. L. R. 763. 
(1923) 26 Bom. L, R. 227. 
a 24 Bom. L. R. 782. 
1915] A. L R. Mad, 272. 


*Decided, July 17-18, 1957. First Appeal 
No. 05 of 1958 (with First Appeals Nos. 
96, 258, 200, 335, 489 and 685 of 1953), from 
the the order by K. M. Hank M. Hanbur , Extra 
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` Y. 3. Desai, Government Pleader, and V. T. Gambairwala, Additional Assis- 
tant Government Pleader, for the respondent. 


Fira Appeal No. 253 of 1953. 


J. C. Bhagt, with V. N. Chhatrapati, for the appellants. 
yY. S. Desas, Government Pleader, and V. T. Gambhirvwala, Additional Assis- 
tant Government Pleader, for the respondent. 


First Appeal No. 299 of 1953. 


D. V. Patel, with 8S. B. Vaki, for the appellant. 
V. S. Desai, Government Pleader, and V. T. Gambhirwala, Additional Assis- 
tant Government Pleader, for the respondent. 


First Appeal No. 439 of 1953. 
B. A. Pandya, for the appellants ° 


V. S. Desai, Government Pleader, and FV. T. Gambhirwala, Additional Assis- 
tant Government Pleader, for the respondent. i 


First Appeal No. 835 of 1953. 


J. C. Bhatt, with A. H.' Mehta, for the appellant. 
Y. 8. Desai, Government Pleader, and V. T. Gambhirwala, Additional Assis- 
tant Government Pleader, for the e htt 


First Appeal No. 635 of 1953. 


J. C. Bhatt, with A. H. Mehta, for the appellant. 

B. A. Pandya, for respondents ‘Nos. 1 and 2. 

V. S. Desas, Government Pleader, and V. T. GambAirwala, Additional Assis- 
tant Government Pleader, for respondent No. 8. 


Yyas J. [His Lordship after stating the facts of the case proceeded:] In 
the interlocutory judgment delivered by this Court on December 3, 1954, the 
Court observed that once the of award had passed and the claimant had 
moved the civil Court, he was asking for a judicial decision on the correctness 
of his claim and a judicial finding on the market value of the property must 
inevitably depend upon legal evidence adduced before the Court. The tests 
that were to be applied could be applied only when purchasers and vendors 
stepped into the witness box, stated that the price paid for the respective trans- 
actions was the normal market price and submitted to cross-axamination by the 
opponent. In the present case unfortunately the claimants had filed a purshis 
saying that they did not want to-lead oral evidence and the State also followed 
suit by saying that it too did not wish to lead any oral evidence in the matter. 
The Court in its interlocutory judgment said that if it were to deal with these 
appeals in the light of purshises, the result would obviously be to the disadvan- 
tage of the claimants. It was pointed out by the learned Judges that 

“the claimants should have realised that they were in the position of the plaintiffs 
and that if they did not lead oral evidence to show that the conclusions recorded in the 
award were inadequate and that the award offered unsatisfactory compensation,” 
the award would be confirmed. The learned Judges then took the view that, 

having regard to the fact that an irregular procedure was adopted with the 
concurrence of the State and without any objection from the learned Judge, it 
would not be fair to the claimants to take such a technical view of the onus of 
proof. Mr. Justice Gajendragadkar and Mr. Justice Shah said that they had 
come to the conclusion that they would not be able to do justice as between the 
parties in these appeals unless they had legal evidence on the record which might 
give them help in determining the question as to whether the award had made a 
reasonable ae to the claimants or not. By its interlocutory judgment, this 
Court directed that the papers in these cases be sent back to the learned Judge 
with a direction that the learned Judge should allow the claimants to lead 
such evidence as they wanted to in support of their claim. It was further 
directed by this Court that after the claimants had led evidence in support of 
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their claim, the State would be at liberty to lead evidence if it so desired. Since 
the remand, evidence has been adduced by the various claimants who are the 
appellants in these appeals and the evidence adduced is the evidence of the 
various purchasers. It may be noted that even after the remand, no evidence 
has been led by the State in support of the transactions upon which the State 
relies. . 

It may be noted next that in assessing compensation in these cases the Land 
Acquisition Officer and the Court below have disregarded the sales and leases- 
cum-seales of lands situate nearabout the acquired lands, which had taken place 
about the time of, or a few months prior to, the date of the notification for these 
acquisitions. They have also rejected the instances of sales or leases-cum-tales, 
by virtue of which the claimants themselves in some cases obtained compensation 
for the lands acquired from them under the motificdtion. In his note on the 
reasons for his awards, the Land Acquisition Officer has said that there was 
‘‘feverish activity” in the area under acquisition from March 1946 onward 
and the ‘‘feverish activity’’ was to enter into transactions of leases with a right 
to purchase within five years of purchases of leasehold rights. According to the 
Land Acquisition Officer, there was ‘‘sudden jump’’ in the value of the lands in 
this area. As there had not taken place any extension of development in this 
area, which could have accounted for this rise in the value of the lands, the Land 
Acquisition Officer thought that the reason lay elaewhere. Upon the evidence 
before him the Land Acquisition Officer came to the conclusion that the public 
knew that the University was to be established in this area and that there would 
be extensive acquisition for that purpose. It was significant, said the Land Ac- 
quisition Officer, that most of the transactions during the period from March to 
October 1946 were in respect of purchase of leasehold rights at a great premium, 
thus inflating the land values. In the opinion of the Land Acquisition Officer, 
the irresistible conclusion was that 

“speculation in land in this particular area with knowledge of impending acquisttion 

was rampant and that, therefore, the land values In the various transactions during this 
period of 6 or 7 months had to be accepted, for purposes of determining the market value, 
with a great deal of caution, if not to be discarded altogether.” 
The learned Assistant Judge thought that the chapter of leases with option to 
purchase and sales of leasehold rights had commenced in the early part of the 
year 1946 when speculators had got busy in this area in view of the impending 
acquisition for the University. The learned Judge in the course of his judg- 
ment stated that several banakhats had also come into existence in that year 
(1946). The learned Judge pointed out that it could not be disputed that there 
was no sign of development within the limits of Vastrapur village till October 
1946. The lands within the Vastrapur village were still in the state of agricul- 
tural lands. According to the learned Judge, on account of the distance of the 
Vastrapur lands from the lands of Sheikhpur Kanpur and Kochrab and on 
account of the situation of these lands, the lands had remained unexplored till 
the date of the acquisition. Then the learned Judge pointed out that the first 
signs of any interest taken in this locality were ifeated by the purchase of 
a big plot of 49 acres of land by Mr. Parikh in September 1944. Mr. Parikh 
would appear to have made a profit of 60 per cent. within three months when 
the Western India Prospecting Syndicate appeared upon the scene in this area 
with all the resources at its command. This happened in November-December 
1944. This transaction appears to have weighed a great deal with the learned 
Judge in attributing speculative character to the various instances of sales and 
leases-cum-sales upon which the claimants have relied. As the learned Judge 
has pointed out, by March 1945 the Prospecting Syndicate had invested more 
than Rs. 5 lakhs in about 125 acres of land, and even so there were not many 
pales worth the name in the year 1945. However, as the learned Judge has said, 
by the beginning of the year 1946, and especially from March-April 1946 on- 
ward, there appeared ‘‘feverish activity on the scene’’ in buying and selling 
and leasing. To quote the words of the learned Judge in this context: 
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“The University acquisition was in the air and It is no use denying this fact. Some 

of the clatmants bave frankly admitted this fact before the Land Acquisition Officer. Since 
then anybody and everybody with some money in his pocket wanted to buy or lease same 
land in this area with the sole intention of making a speculative profit Money gotten 
by fair or foul means was cheap in those war days and the safest investment was con- 
sidered to be land. It is therefore not possible to blame the Land Acquisition Officer for 
his caution in accepting these instances of 1946, the speculative nature of which cannot 
be denied.” 
Consistently with this view of the matter which the learned Judge took, he 
generally confirmed the awards of the Land Acquisition Officer and in a few 
cases made slight modifications by allowing a small increase in the rate per square 
yard. 


Now, Mr. Bhatt, who appears for the appellants in some of these appealg, has 
the abovementioned approach made to the case both by the Land 
Acquisition Officer and the Court below. Mr. Bhatt’s contention before us in 
these appeals is that in ascertaining the market value of the land from a docu- 
ment of sale or lease with an option or obligation of purchase, the material 
date for determining the market rate should be the date of the banakAat. Then 
Mr. Bhatt has submitted before us that the various dealings of leases with an 
obligation of purchase should not have been rejected by the Land Acquisition 
Officer and by the learned Assistant Judge, but should have been considered in 
all seriousness. Mr. Bhatt says that the Land Acquisition Officer and the Court 
below were wrong in discarding these dealings upon the ground that they were 
speculative dealings) Mr. Bhatt says that they were genume dealings as con- 
sideration had passed in each case. According to Mr. Bhatt, they were not specu- 
lative or unreal transactions; their character was not bogus; they were certain, 
definite dealings in which a certain specific amount always passed to the lessor 
from the lessee. Mr. Bhatt has then contended that the fact that the profits 
were spaced out over periods of 5 years, 10 years or more should not make any 
difference to the fact that ultimately these transactions were to result in sales. 
In this manner, says Mr. Bhatt, it was an erroneous view to take that the various 
leases with either an option of purchase or a condition of purchase were nothing 
more than speculative transactions which could not afford a correct basis for 
arriving at the market value of the lands at the date of the notification. Then 
Mr. Bhatt contends that the transactions of leases-cum-purchases which came 
into existence from March or April 1946 onward and continued right upto 
October 1946 resulted in raising the tone of the market and created a new market 
rate. Mr. Bhatt says that even if people speculated in anticipation of the Uni- 
versity buildings and the Hingineering College and the hostel ae up on this 
area, the apeculation had entered into the market rate and that, therefore, the said 
rate was not an illusory rate, but a true rate, and that if people entered into 
transactions in respect of lands with reference to the said rate, there was no justi- 
fication for not allowing them compensation for the lands acquired from them at 
that rate. Then Mr. Bhatt has said that by about the beginning of the year 1946, 
the people in the city of Ahmedabad had come to know that the acquisition of a 
considerable area of land was imminent and that, in view of that circumstance, 
if people indulged in prudent speculation and entered into transactions of leases- 
cum-sales and if those transactions ultimately resulted in the creation of a new 
market rate into which speculation had entered, there was nothing wrong in it 
and the Court was not entitled to ignore that rate. Upon these submissions, 
broadly stated, Mr. Bhatt has challenged the approach aflopted by the Land 
Acquisition Officer and the learned Assistant Judge in thege cases. 


Having carefully examined and considered the contentions pressed before us 
by Mr. Bhatt for some of the appellants in these appeals, we are of the view that 
there is considerable substance in these contentions. Early in the year 1946 it 
was common knowledge that the centre of educational life was to be established in 
and around this area. Everybody knew that this area at none too distant a date 
would pulsate and throb with the educational and intellectual life of the city. 
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"> Everybody expected, and it would- not be said that the expectation was not a 
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legitimate expectation, that a great deal of development would take place on 
this side. If a person desires to acquire land or settle down in a place which - 
is full of promise for development and holds out such prospects as stated above, 
the desire could not be condemned as a mere speculative desire. There could be 
nothing unreal or undersirable about it. If the impress of ‘circumstances such 
as the establishment of an University, the founding of constituent colleges, build- 
ing of hostels where the alumni of the University would reside, raises the tone 
of the market and gives impetus to the market, a new market rate would be 
treated, may be by even speculation entering into the said rate, and the transa- 
actions would be governed by that rate. It could not be said that because of 


` the creation of an increased market rate, no genuine or real purchases could 


take place. It would be too dangerous a proposition to lay down and too un- 
fair a comment on human inpulses to generalise and stigmatise every trans- 
action of sale and lease-cum-gale entered into, after the market had risen as a 
speculative transaction or demonstration of a profiteering tendency of a human 
mind. If a human mind foresees a probability of increased development to- 
wards a particular side, ita natural reaction would be to acquire property on 
that side; and if a person wants to purchase land in that locality, he must pay 
the then prevailing price for the land. He may not wish to wait indefinitely; 
for if he watts, he might have to wait for ever and there might be left no land 
to purchase. If he purchases land in these circumstances and pays & price, 


` =" | which is the market price of the day, it cannot be said to be an unreal, bogus 


or speculative transaction. What is the speculation about it? Must we pre- 
same that it is not a genuine purchase and that the person does not wish to 
live there or that it is purely a profiteering transaction? He is attracted by 
the future which is held out by the area and he is really attracted. There- 
fore, he purchases the property there and pays the market price for it. In the 
year 1946 he must pay the price prevailing then. As the Privy Council point- 
ed out in Seoretary of State for Foreign Affairs v. Charlesworth, Pilling & Oo." 
there is a general consideration of great importance which must govern land 
acquisition cases. As their Lordships observed, the sections of the Land Ac- 
quisition Act provide that land is to be taken at its market value on a given 
day and that the Court is not, on the one hand, to give more because the ob- 
ject for which it is taken is likely to increase its value, nor, on the other hand, ‘ 
to give less because the same object is likely to Increase the value of the owner’s 
remaining land. <A speculation on the effects of establishing an educational 


‘centre in this area upon prices is permissible upto a certain extent. It is per- 
‘missaible to the extent to which it is shown that it had actually entered into the 


market value of the land on the date of the notification. In Secretary of 
State for Foreign Affairs v. Charlesworth, Pilling & Co., the lands of the plain- 
tiffs in the*island of Mombasa, part of the dominions of the Sultan of Zanzibar, 
were taken for a railway by the British Government under s. 6 of the Indian 
Land Acquisition Act, 1894, which had been brought into force in Zanzibar 
by Order in Council. In a suit for compensation for the value of the lands 
go taken and also of the buildings previously erected thereon by the said 
Government without authority, it was held by the Privy Council that as re- 
gards the lands, the plaintiffs were entitled under the Act to the market value 
thereof at the date of service of notice under s. 6, including such actual specu- 
lative advance therein as had already taken place in consequence of the railway 
scheme; but excludmg any future speculative advance from the like cause. 
In Government of Bombay v.' Merwan? Valimahomed and his partners 
bought the land with the avowed object of re-selling it at a profit. They sue- 
ceeded im selling rt to Jamnadas and his partner who again bought the land 
with the sole object of reselling it at a profit. The Court said that if a per- 
son who bought land, not as an investment, but to re-sell it at a profit, was a 
speculator, both the vendors and purchasers of Jamnadas’ land were specu- 
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lators. But this, said Mr. Justice Mulla in the course of. his judgment, was 
certainly no ground for ignoring the transaction altogether. ‘The real question 
in that case was whether the rate of Ra. 33 represented the fair price of the 
land in February 1920. It was urged on behalf of Government that it was not, 
and the reason assigned was that there was tremendous speculation. im the land 
in Bombay in 1919 and 1920, which resulted in an enormous rise in the price 
of Iand. The Government contended that the rise being due to speculation, it 
should be disregarded in its entirety. It was also contended against the 
claimant that the expression ‘‘market value’’ in s. 23 of the Land Acquisition 
Act meant intrinsic value. Mr. Justice Mulla observed that it was a notorious 
fact that a huge wave of speculation in land passed over Bombay in 1919 and 
1920 and that it started in the beginning of 1919, that the high water mark 
was reached in February 1920, that it maintained itself at that level until about 
ee 1920 and that it then began to subside. It was not disputed on be 

of the claimant in that case that the sale to Jamnadas was a sale at the 
top of the market, but it was urged that the claimant was entitled to the benefit — 
of the rise on the ground that he could have obtained that benefit, had he then 
gold his property im the market. It was also urged for the claimant that the 
term ‘‘market value’’ in s. 28 did not mean imtrinsic value. While dealing 
with the abovementioned rival contentions of the parties, Mr. Justice. Mulla 
said that it had become necessary to determine whether, in assessing the 
market value of land under the Land Acquisition Act, the element of rise in 
the price of land occasioned. by speculation was to be taken into consideration ; 
and he said that, on principle, if an owner of land could sell his land in the 
market at a given time for Re. X per square yard, it would be inequitable and 
unjust that because the land was compulsorily acquired under the provisions 
of the Land Acquisition Act, he should get leas than Re. X per square yard. 

. Justice Mulla said that if the statute under which the acquisition was made 
laid down in clear and unambiguous language that an acquiring body was to 
pay less than a purchaser in the market, it was the duty of the Court to give 
effect to it, regardless of considerations of what the Court might think to be 
the equities of the case. Then Mr. Justice Mulla referred to s. 23 of the Land 
Acquisition Act and s. 23 opens with the words: 

“In determining the amount of compensation to be awarded for land acquired under 
this Act, the Court aball take into consideration—ysirst, the market value of the land at 
the date of the publication of the declaration relating thereto under s. 6.” 


This- meant, in the opinion of Mr. Justice Mulla, that the owner was to be 
compensated for his land, the measure of compensation being the market 
value of the land. Mr. Justice Mulla took the view that the expression ‘‘market 
value” meant the value which a parcel of land would realise if sold in the 
market. The test then was the test of a sale in the market. The seller must 
be a willing seller; a forced sale afforded no criterion of market value. The 
purchaser must be a prudent purchaser, that is, one who made his offer after 
making necessary inquiries as to the value of the land; an offer made by one who 
knew nothing of the value of the land im the locality and who made no inquiries 
about it afforded no test of market value. Then Mr. Justice Mulla observed that 
the market value might be dull or brisk. It might be as dull as it was in 1928 or 
it might be as brisk as it was in 1919. But whether it be dull or brisk, said 
Mr. Justice Mulla, it could not be excluded from consideration; there was noth- 
ing m the Land Acquisition Act which required the Court to do go. On the 
contrary, the state of the market at the material date was an important factor 
in determming the market value at that date. To quote Mr. Justice Mulla 
(p. TLO): 

. A a LEE T EE EE E ae Gb a pine Ge S TET E hea 
Poe ee a 


Upon these grounds, Mr. Justice Mulla concluded that the sale to Jamnadas 
could not be excluded from consideration on the question of awarding com- 
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pensation to the claimant, merely because it was a transaction during the 
boom. 

In Assistant Development Officer, Trombay v. Tayabatls', it was held that 
in estimating the market value of property compulsorily acquired under the 
provisions of the Land Acquisition Act, 1894, it could not be laid down as a 
general rule that post-notification transactions should necessarily be ignored 
altogether. Al transactions are relevant which can fairly be said to afford a 
fair criterion of the value of the property as at the date of the notification. If 
any considerable interval has elapsed, the Court will naturally attach little or 
no value to subsequent sales, just as transactions long prior to the notification 
will usually be discarded; but transactions only a month or two after the noti- 
fication may sometimes perhaps have some value as evidence. It must largely 
depeyd on the purpose of the acquisition. In the body of the judgment, which 
Mr. Justice Broomfield delivered on behalf of the Bench in that case, he re- 
ferred to an English decision in Lucas and Chesterfield Gas and Water Board 
In re®, where Lord Justice Fletcher Moulton observed (p. 29): 


“The principles upon which compensation is asseased when land is taken under com- 
pulsory powers are well settled. The owner receives for the lands he gives up their equi- 
valent, Le, that which they were worth to him in money. His property is therefore not 
diminished in amount, but to that extent tt is compulsorily charged in form. But the 
equivalent is estimated on the value to him, and not on the value to the pur- 
chaser, and hence it has from the first been recognised as an absolute rule that 
this value is to be estimated as it stood before the grant of the compulsory powers. 
The owner is only to receive compensation based upon the market value of his lands as 
they stood before the scheme was authorised by which they are put to public uses. Sub- 
ject to that he is entitled to be paid the full price for his lands, and any and every element 
of value which they possess must be taken into consideration in so far as they Increase 
the value to him.” 

Then again, in Government of Bombay v. Isma Akmed? it was held that 
where the property under acquisition had been recently purchased, the price 
paid was prima facie the market value thereof. It was observed that whare 
the price so paid had been influenced by a boom which was followed by a fall 
in price, the Court should make a reasonable deduction in awarding compen- 
sation under the Land Acquisition Act. In Frenchman v. The Assistant Col- 
lector, Havel*, a Division Bench of this Court consisting of the learned Chief 
Justice and Mr. Justice Shah held that the two most important questions which 
were to be considered in acquisition proceedings were (1) whether the claimant 
had paid so high a price that the Court might consider that he had not dis- 
played the ordinary caution which a purchaser of land should display; and 
(2) whether there had been any increase in the value of property in the 
neighbourhood within the few months which elapsed between his purchase and 
the Government Notifleation. The learned Chief Justice observed that when 
Government notified the property for compulsory acquisition, they were bound 
to offer the claimant what he had given a few months before for the property, 
unless they were able to show conclusively that he had not given a fair value 
for the property. In Padamys Miachand v. Dy. Collector, Adent©, Mr. Justice 
Tyabji and Mr. Justice Spencer held that where on the date of a declaration there 
was a scheme of development of the town and that was known generally, enhance- 
ment in the value of the market rate consequent on such development must be 
taken into account for determining the market value of the land to be acquired. 
The Court went on to observe that where there were two data available for ascar- 
taining the market value of the land sought to be acquired, one based on the 
market value of the neighbouring lands and the other on the classification of 
lands into agricultural and building sites, it was safer to adopt the former 
valuation in determining the market value of the Jand sought to be acquired 
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and not the latter as it was an uncertain basis. In view of these authorities we 
think Mr. Bhatt is right, on principle, in his contention that the claimants In 
these appeals are entitled to be awarded compensation according to the market 
rate which was prevalent at the date of the notification. 

It may be duire ai that for launching a welfare scheme of acquisition in 
the interests of public education, a higher compensation may have to be paid 
on account of the market value of the land going up as the result of speculation 
arising out of the prospective acquisition of the lands. But so long as s. 28 
stands as it is on the statute book, it is inevitable that the material rate is the 
market rate at the date of the notification. Unless the Legislature amends the 
law and makes the market rate of land prevalent at some date prior to the 
date of the notification a material rate for determining the compensation, effect 
must be given to the provisions of s. 23 and the basis for the compensation, must 
be the market value of the land at the date of the notification. 


[The rest of the judgment is not material to this report. ] 


Before Mr. Justice Dixit and Mr. Justice Badkaa 


JAIRAM SONU v. M/S NEW INDIA RAYON MILL CO. LTD.* 
Industrial Disputes Act (XIV of 1947), Secs. 25F, 25B, 2(eee)—Constitution of India, 
Art. 237—Whether continuity of service of workman under Act broken by his having 
taken part in Hegal strike—Continuity of service, what is, for purposes of ss. OF 
& 25B8-—Delay in filing petition under art. 227—Whether #uch petition should be dis- 
missed in limine. 


Continuity of service of an employee who ls a workman within the meaning of the 
Industrial Disputes Act, 1947, is not broken by reason of his having taken pert In an 
illegal strike unless he is dismissed from his service for his misconduct tn taking part 
in such strike, 

Under ss. 25F and 25B of the Industrial Disputes Act, 1947, if a workman establishes 
that he has put in continuous service for not leas than one year, he would forthwith 
be entitled to retrenchment compensation for every completed year of service, and 
this would be so notwithstanding the fact that in any particular calendar year he has 
worked only for two hundred and forty days. 

Continuity of service does not necessarily mean that a workman must have one 
completed year of service in every year. It is suficient that continuity of service 
exists and arises even if a workman works for two hundred and forty days m any 
particular year of twelve calendar months, 

The question of delay in filing a petition under art. 227 of the Constitution of India 
may be considered in one of two ways. It may happen that notwithstanding delay, 
there is no alteration in the posttion of the opposite party. Cases may also arise 
wherein, by reason of delay, the position of the opposite party may be affected. In 
the latter class of cases, the Court may enforce the rule of expedition very strictly. 
But where there is no question of the other side being prejudiced one way or the 
other, it is a salutary rule that a petition under art 227 should not be dismissed tn 
imine on the only ground of delay, if there are present exceptional circumstances in 
the case. 

Mill Mazdoor Sabha v. The New Mahalaxmi Silk Mills Ltd.’ referred to. 


Tue facts are stated in the Judgment. 


N. V. Phadke, with M. V. Paranjape, for the petitioner’ 
R. J. Kolah, with B. G. Thakore, for the respondents. . 


Darr J. This Special Civil Application raises a short and interesting question 
under s, 25F of the Industrial Disputes Act, 1947. The facts of the case. in 
which the question arises, are briefly these. 

*Deotded, October 30, 1967. Speeial Civil of 1 desided by O. J. and Tendolkar 
Application No. 1816 of 1957. J., on February 28, 1 (Unrep.). 

(1955) Special Civil Application No. 2758 
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The petitioner was in service of the respondent company from J anuary 1945" 
to the date of his retrenchment, which occurred on October 15, 1954. There 
is no dispute that the petitioner is a workman within the meaning of the Indus- 
trial Disputes Act, 1947. The respondent company is a factory and is respon- 
gible for the payment of wages to the petitioner under 8. 8 of the Payment of 
Wages Act, 1936. While the petitioner was in service of the respondent com- 
pany, the petitioner was given a notice on August 81, 1954, purporting to be 
a notice under s. 25F of the Act, informing the petitioner that the respondent 
company desired to close the department in which the petitioner was working; 
and that the services of the petitioner were proposed to be terminated with 
affect from October 1, 1954. Certain disputes between the workmen of the 
respondent company and the company were, at the material time, pending be- 
fore the Labour Appellate Tribunal; so the respondent company made an ap- 
plication under s. 22 of the Industrial Disputes (Appellate a Act, 
1950, in order to obtain permission of the Tribunal for effecting the proposed 
retrenchment, as required by law. The learned members of the Tribunal 
granted the permission asked for; and the petitioner was retrenched with effect 
from October 15, 1954. 


The petitioner, by his present application, then claimed an amount of 
Ra. 712-8-0, being the amount of compensation payable.to him on the basis of 9 
years and 104 months of completed service, under s. 25F of the Act. The 
respondent company refused to pay the amount, but offered only a sum of 
Ra. 203 by. way of retrenchment compensation. The petitioner, in his ap- 
plication before the Payment of Wages Authority at Bombay, claimed to re- 
cover a sum of Ra. 509-8-0, being the differance between the amount of compen- 
sation payable to him under s. 25F and the amount actually offered to the peti- 
tioner by the respondent company. The Authority under the Payment of ' 
Wages Act dismissed the petitioner’s application; and upon an appeal, made 
to the Court of Small Causes at Bombay, a learned Judge of that Court dis- 
missed the petitioner’s PSOR, and it is the correctness of this order, which 
Mr, Phadke, on the petitioner, has challenged on this petition under 

On this petition, two questions arise for decision, The first question is whether 
by. reason of the petitioner having taken part m a strike between October 6, 
1951, and November 24, 1951, the petitioner was not, during that period, in ser- 
vice ‘of the respondent company f; and the second question, which arises is, 
whether the petitioner is entitled to the amount of compensation claimed by 
him. In order to appreciate these two questions, it is necessary to mention 
some material facts. There is no dispute that the petitioner joined the service 
of the respondent company in January of 1945. There is also:no dispute that 
the petitioner was retrenched with effect from October 15, 1954. There is again 
no dispute that there was a strike between October 6, 1951, and November 24, 
1951. While, according to the petitioner, the strike was not illegal, according 
to the respondent company, the strike was illegal; and for the purposes of 
this case, I will assume that the strike was illegal Moreover, learned counsel, 
appearing for the petitioner, has proceeded upon the footing that the strike 
between these two dates was illegal. The learned Authority under the Pay- 
ment of Wages Act took the view—and we think rightly—that assuming that 
the petitioner took in the illegal strike between October 6, 1951, and 
November 24, 1951*there was no break in the seryice of the petitioner and the 
strike notwithstanding, the petitioner continued to be in the service of the re- 
pondent company. This view was repelled by the learned Judge of the Small 
Causes Court, who took the view that in view of the fact that the petitioner 
took part in an illegal strike, the petitioner was not in continuous service of 
the respondent company ; and the first question, which we have to consider, is 
which of these two views is right. Now, there can be, I think, no dispute aboot 
the fact that once an employæ is im the service of a company, the employee 
would continue to be in service until he is dismissed or discharged. When a 
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strike fake place and an employee takes part in an illegal strike, at the date 
when the strike takes place, the employee is in the service of the company, and 
unless an employee is in the service of the company, it is inconceivable that he 
will take part in a strike while he is not in the service of the company. There- 
fore, the petitioner was in service of the company between January 1945 and 
October, 1954, unless we agree with the view of the learned Judge of the Small 
Causes Court that between October 6, 1951, and November 24, 1951, the peti- 
tioner was not in service of the company, ‘because he took part in an illegal 
strike. Now, the learned Judge, after quoting s. 2(eee) of the Act said in the 


course of his Judgment: 
ure Solowe. hercle, ai iena yorman ekes pari in ena e e the ‘con- 

tinulty’ of his service comes to an end and he must be deemed to be re-employed after 
the period of the ilegal strike forethe purpose of retrenchment compensation”. . 

With respect, it is difficult to accept as sound, this reasoning. Taking part 
in an ilegal strike amounts to misconduct on the part of an employee and for 
misconduct an employee invites an order of dismissal; but unleas an employee 
is dismissed from service, rt is difficult to see how there can be no continuity 
of service so far as an employee ` is concerned. The learned Judge says that 
the applicant must be deemed to be reemployed. This would imply that there 
was an order of dismissal made by the respondent company and the petitioner 
was reemployed upon a fresh employment after the dismissal. In this case, 
there is no suggestion that the petitioner was at any time dismissed from service. 
Actually, the petitioner was retrenched on October 15, 1954; and, in our view, 
the learned Judge was not right in concluding that the continuity of the service 
of the petitioner was broken by reason of his having taken part in an illegal 
strike. In this connection, Mr. Phadke, appearing for the petitioner, has re- 
ferred to sa. 35, 36, 37, 88 and 40 of the Bombay Industrial Relations Act; and 
has also pointed out a standing order at item No. 21, which gives several cate- 
gories of acts of misconduct; and has further referred to a standing order at 
item No. 22, which is standing order dealing with the question of dismissal. 
It is clear, therefore, and there can be no doubt that the petitioner continued 
m the service of the respondent company from January of 1945 to October 15, 
1954. Further, the learned Julge has, in our view, wrongly relied upon the 
expression ‘‘continuous service’’ as defined in s. 2(eee) for the purpose of hold- 
ing that the petitioner was not in continuous service of the respondent company. 
I shall have occasion to deal with the expression ‘‘continuous service’’ as oc- 
curring in s. 2(ese) a little later. For the moment, it is sufficient to observe 
that ‘‘continuous service’’, referred to in s. 2(6ee) is for the purpose of under- 
standing that expression as occurring in s. 25B and s. 25F of the Act. In our ` 
view, therefore, the learned Authority was right in concluding that notwith- 
standing the strike, which I shall assume to be an illegal strike, the petitioner 
continued to be in the service of the respondent company from January 1945 
to October 15, 1954; and that the learned Judge was wrong in holding that 
by reason of the petitioner having taken part m an illegal strike, there was a 
break m the continuity of service of the petitioner. 


The second question is as to what exactly are the rights of the petitioner as 
regards retrenchment compensation. In order to understand this question, it 
is necessary to refer to three sections of the Act. The first of these is s. 25F, 
which, so far as is material, provides that no workman employed in any 
industry, who has been m continuous service for not leas than one year under 
an employer, shall be retrenched by that employer until: (b) the workman has 
been paid, at the time of retrenchment, compensation, which shall be equivalent 
to fiftcen days’ average pay for every completed year of service or any part 
thereof in excess of six months. To begin with, s. 25F first mentions certain 
conditions, which are conditions precedent to the retrenchment of a workman; 
and those conditions are set out im cL (a), cL (b) and cl. (c) of that section. 
, Ths condition, with which we are concerned in his proceeding, is the condition 
mentioned in cl. (b). - Then, s. 25F also refers to the basis of the Tight on ces 
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the claim of a workman rests and the basis of the right to claim retrenchment 
compensation depends upon the workman proving that he was in continuous 
service for not leas than one year. Section 25F(5) also shows as to what a 
workman is to get by way of retrenchment compensation. Now, the expression 
‘continuous service’ is defined in s. 2(466) as meaning uninterrupted service, 
and includes service which may be interrupted merely on account of sickness 
or authorized leave or an accident or a strike which is not illegal, or a lock-ont 
or a ceasation of work which is not due to any fault on the part of the workman. 
It is obvious that the definition of the expression ‘‘continuots service’’ as 
occurring in s. 2(66¢) consists of two parts. The first part is the meaning of 
the expression ‘‘continuous service’ and the second part is an inclusive 
definition. In other words, m order that service may be continuous, it must 
be uninterrupted. That is the first part of the definition. The second part 
of the definition says that notwithstanding an interruption in the continuity 
of service, the service may well be unmterrupted, when, for example, the servive 
is interrupted on account of sickness, or on account of authorized leave, or on 
account of an accident, or on account of a strike which is not illegal, or on 
account of a lock-out, or on account of a cessation of work which is not due to 
any fault on the part of the workman. Im the second category of cases, not- ` 
withstanding the fact that the service is interrupted, it is still continuous 
service, because the categories, mentioned in the latter part of the definition, 
are categories as to which the section intends that the service should be con- 
tmuous, and, therefore, should be uninterrupted. 


Then, the other section, which remains to be noticed, is s. 25B, and, indeed, 
one has to read s. 25F and s. 25B together. As already mentioned, the con- 
ditions precedent to retrenchment of workmen are indicated in s. 25F, and one 
of the conditions precedent to retrenchment of workmen is mentioned in cl. (6); 
and that condition is that the workman must be paid, at the time of retrenchment, 
compensation, which shall be equivalent to 15 days’ average pay for every com- 
pleted year of service or any part thereof in excess of six months. Therefore, a 
workman would be entitled to compensation, provided the workman has, to his 
credit, a completed year of service or any part thereof in excess of six montha, 
and what the workman is entitled to get is the amount equivalent to 15 days’ 
average pay; so that on s. 25F', it is clear that the basis of the workman’s claim 
rests upon the workman being in continuous service for not less than one year. 
The moment a workman shows that he has bean in continuous service for not less 
than one year, he forthwith becomes entitled to be paid the amount of retrench- 
ment compensation on the basis indicated in cL (b) of s. 25F. But this is not all. 
A workman is entitled also to some other concession and that concession is indi- 
cated in s. 25B, which provides that for the purposes of ga. 250 and 25F, a work- 
man, who, during & period of twelve calendar months, has actually worked in an 
industry for not less than two hundred and forty days shall be deemed to have 
completed one year of continuous service in the industry. It is obvious that 
s. 25B gives a sort of artificial definition of the expression ‘‘every completed 
year’’, because in a. 25F (b) it is suggested that it should be service of one com- 
pleted year. It is sufficient for the purpose of s. 25F, read with s. 25B, that 
if a workman has worked for not leas than two hundred and forty days, he 
would be deemed to have done every completed year of service. It is clear, 
therefore, that to the extent to which the law permits a workman to get retrench- 
ment compensation upon the basis of his wor for two hundred and forty 
days, it is really an amplification of s. 25F, cl (b). The purpose underlying 
s. 25F is, in my view, clear. The principle is that there must be a continuity 
of service; but continuity of service does not necessarily mean that a workman 
must have one completed year of service in every year. It is sufficient that con- 
timuity of service exists and arises even if a workman works for two hundred and 
forty days in any particular year of 12 calendar months. There is evidently 
a reason for giving retrenchment compensation. When an employee is re- 
trenthed, he loses his employment. Though he is willmg to cortinue in service, 
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the employer terminates the employment of a workman for reasons of his own; 
but the qualification ig that to claim retrenchment compensation, an employee’s 
service must be continuous, and the service should be continuous as indicated in 
s. 25B; and where a workman works for two hundred and forty days, it is still 
continuous service for the purpose of s. 25F. There can be no doubt that the 
Industrial Disputes Act is a piece of benevolent legislation. If a workman 18° 
retrenched, it is possible that he may not find immediate employment, and he 
would be inviting hardship without any fault of his own. In order to meet 
such a contingency, s. 25F has provided for payment of retrenchment compen- 
sation; and once the service of a workman is continuous, as I have already stated 
above, there can be no question that he would be entitled to the payment of re- 
trenchment compensation. In other words, if a workman establishes that he 
has, to in with, put in continuous service for not less than one yegr, he 
would forthwith be entitled to claim retrenchment compensation for every com- 
pleted year of service and this would be so notwithstanding the fact that in any 
particular calendar year he has worked only for two hundred and forty days. 


Now, the-view, which prevailed with the Authority under the Payment of 
Wages Act, was something different. The Authority considered that a workman 
would not be entitled to the payment of retrenchment compensation, if the 
workman has not done service for every completed year. In saying this, the 
learned Authority has ignored the effect of s. 25B, and, in our opinion, the 
learned Judge of the Small Cauges Court was right in holding that the view of 
the learned Authority did not commend itself to him. But the learned Judge 
said that even so, the petitioner was not entitled to payment of retrenchment 
compensation for the period prior to the date when the strike took place. In 
other words, what he gaid was that although the petitioner would be entitled to 
retrenchment compensation as from November 24, 1951, he would not be entitled 
to retrenchment compensation prior to the date of the strike; and this is because 
of the view, which he took that, on account of the illegal strike, there was a 
break in the continuity of the service of the petitioner. As we have not accepted 
the view of the learned Judge as correct, we must hold that the petitioner is 
entitled to the payment of retrenchment compensation not merely from Novem- 
ber 24, 1951, but for the entire period commencing from Jan 1945 to 
October 15, 1954. In order, however, to be entitled to payment of retrench- 
ment compensation for that period, the workman will have to establish that 
he has worked for at least two hundred and forty days in a calendar year; 
and on this finding, it seems to us that the order of the learned Judge would 
have to be set aside. 


Ef these were the only questions, arising in this application, there was no 
difficulty in making an order in favour of the petifioner. But Mr. R. J. Kolah, 
appearing for the respondent company, raised an important question of prac- 
tice, which he took up by way of a preliminary objection, and the question, 
which he raised, was that as the petitioner has not come up to this Court for 
relief under art. 227 as expeditiously as posible, it would not be right to grant 
the petitioner relief under art. 227. As this was a preliminary objection, it 
was in the nature of things, really the first question for determination, before 
dealmg with the merits of the applicant’s contention. But I have perhaps 
deliberately reversed the process of considering the objection, raised on behalf 
of the respondent company, because in order to consider the validity of the 
objection, it is perhaps necessary also to appreciate the case of the applicant 
on its merits; and as the claim of the petitioner on the merits succeeds, we have 
now to consider whether we should uphold the preliminary objection. In order 
to understand this objection, a few dates would be relevant. The date of the 
order of the learned Authority was July 11, 1955; the date of the order made on 
appeal was January 18, 1957, and the present petition under art. 227 was filed 
on June 17, 1957. Speaking broadly, the petition is, therefore, filed after 
about five months from the date of the order; amd Mr. Kolah’s objection is that 
inasmuch as thë petitioner hag come up for relief uniér art. 927 after con- 
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siderable delay, he is entitled to no relief under art.’ 227.. Now, the generally 
accepted principle, as regards this question, is that a party has to come up for 
relief as quickly as possible. But this is too elastic tp admit of any precise 
period within which an applicant is required to prefer his application. If a 
period of five months ig the period after which the applicant has come up 
under art. 227, it is evident that the petitioner has not come up. as quickly as 
he should have done. But does it follow, because he-has not come up as quickly 
a8 possible, that therefore this application under art. 227 should fail upon that 
ground?!. Just as Mr. Kolah has raised an important question of practice, 
Mr. Phadke, appearing for the applicant, has raised a question of principle. 
He says that if a person is entitled to relief either under art. 226 or art. 227, 
it would not only be unfair but also inequitable if his application is thrown 
out merely on the ground of delay. Now, it js evident that there is no rule 
of lirhitation fixed for the preferring of this application. Indeed, such a rule 
cannot be fixed, because this right, which is an important right, is given to a 
party under art. 227 of the Constitution. Article 227, in terms, does not pro- 
vide for any rule of limitation. But, as I pointed out, the generally accepted 
rule is that a party must come to the Court as expeditiously as possible. Now, 
in this case, if.the question has to be decided merely by the length of time, I 
should have no hesitation in holding that this application should be dismissed 
in limine on account’of delay. But there are other considerations, which in- 
duce us not to adopt that course, and there are two principal reasona for not 
adopting that course. What happened was really this. Immediately after the 
order in appeal was pronounced, an application for a certified copy was put 
in on the same day, that is, on January 18, 1957; charges for obtaining a cer- 
tified copy were paid on January 80, 1957; the certifled copy was ready on 
February 1, 1957. This is, it is evident, with utmost expedition. But what 
follows is nothing but dilatory. The copy was not received until March 6, 1957. 
Now, if a certified copy was ready on February 1, 1957, it should not be difficult 
for a party to obtain the copy within a short time and it should not take as 
much as a month and a little more to take charge of a certifled copy. But 
the petitioner has explained the reasons as to why there was delay in making 
this application. In the first place, he points out in the affidavit made by 
Sowani that he was appointed as an Election Arent by one Shenoy, who had 
on January 29, 1957, filed a nomination paper for election to the Bombay 
Legislative Assembly from the Parel constituency. Accordingly, he was en- 
trusted with the duties as an election agent, and this is how the affidavit puts 
it: 

“The new responsibility was so heavy that I had to request the office of my Union 
that I should be relieved from my routine work as the Secretary until the election was 
over. Accordingly I was relieved”. 


It is important to bear in mind that Sowani has filed this application on behalf 
of the workman and im his capacity as the Secretary of the Mill Mazdoor Sabha. 
Being busy with the electioh, the affidavit goes on to say that the Secretary 
appointed one Shri Gupte in order to look after the obtaining of the copy 
from the office of the Small Causes Court. Now, Gupte has not put in an 
affidavit stating that he was entrusted with this work, but Sowani points ont 
that about this time the election campaign was in full swing, and he did not 
go to the office of the Small Causes Court, and when he went to the office of the 
Small Canses Court.on March 5, 1957, he got a certified copy of the decision 
given by the Small Causes Court. According to Sowani, the electione werc 
over on March 11, and the counting of votes took place on March 12, 1957. 
Now, it may be urged that as soon as the elections were over and the counting 
had ‘been done on the March 12, 1957, it shonld not have been difficult for 
Sowani to obtain legal advice and to file a petition immediately thereafter. But 

i says, in the course of his affidavit, that as an-election agent, he had to 
prepare certain papers, that is,sbills and vouchers had to be collected and the 
accounts had to be submitted to the Returning Officer, and this was to be done 


* 
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on or about April 11, 1957. Sowani says further that he happened to meet 
Mr. N. V. Phadke on or about April 14, 1957, and he enquired as to what hig 
advice would be in the case in question. He says that on -April 18, he handed 
over the certified copy to Mr. N. V. Phadke, who, upon a perusal of the order, 
advised that a petition should be filed in the High Court. The Summer Vaca- 
tion of the High Court commenced on April 22, 1957, and the last date on 
which a petition could have been accepted was April 20, 1957. There should 
have been no difficulty to file a petition on or before April 20, 1957; but the 
petition came to be filed on June 17, 1957, which was the reopening date of 
the High Court, after the Summer Vacation. If one has regard to the course 
of events, which I have described above, one cannot but feel that there was 
lack of diligence on the part of Sowani; and there would have been little 
difficulty in preferring the application which could have been as well done either 
in March or April, 1957. But, one has to remember the course of events in 
the light of what is stated in the affidavit. If I understand the affidavit cor- 
rectly, it seems to me that the weight of the election campaign was so much 
upon Sowani that he had little or no time to look after matters, which imme- 
diately concerned him. And one has to put oneself into his position to realise 
that it is possible that he could not give sufficient attention to these matters 
which he should have ordinarily done. Now, there is a question eee 
Sowani is the Searetary of the Mill Mazdoor Union. The person affected by 
the order is a workman and presumably, a poor workman. The question, 
therefore, is whether this petition of a poor workman should be thrown out 
wm lenine on the only ground that this petition is not filed with utmost expe- 
dition. If this was a private dispute, the position would have been different. 
There 18 no excuse for a person saying that he had no time to look after his 
own business; and if this petition had raised a question merely of the rights 
of a private party, I would have at least no hesitation in throwing out this 
petition as not being filed with utmost expedition. But, there are other con- 
siderations; one of the considerations is that this proceeding is being fought 
as a test case, which suggesta that cases similar to this would arise for con- 
sideration before the authorities or the Courts. Another reason is given in 
para. 12 of the affidavit, which says: 

“Because of this decision of the Small Causes Court, an unfortunate situation has 

arisen with regard to the Workers’ right to receive compensation on retrenchment. There 
are several matters pending before the Authority under the Payment of Wages Act, 
awaiting the decision of this case”. 
As far as I have been able to gather, there is no affirmative denial of this aver- 
ment; so that this proceeding is a sort of a test case, and the decision, given in 
this case, will govern others of a similar nature. This is a strong reason, which 
would induce us, not to throw out this petition on the only ground that the 
petitioner has not come up with utmost expedition. The question raised by 
this petition is one of general importance; and this again is a consideration, 
which should weigh with us in deciding whether to throw out this petition 
in ismine on the ground of delay or laches. In the determination of 
this case also arises an important question in the administration of mdustrial 
law. Sowani, if I may put it without exaggeration, was himself engaged in 
publie activities; and if these are considerations, we are disposed not to dismize 
the petition on the ground that this petition has not been filed with utmost 
expedition. 

Mr. R. J. Kolah, appearing for the respondent, has referred to a decision 
of this Court, and he says that in circumstances -similar to those occurring in 
this case, an application had been dismissed on the ground of. laches on the 
part of the petitioner. The decision is in Mtl Masdoor Sabha v. The New 
Makalazms Silk Mills Lid.’ and in that case it. was observed as follows: 

“It is necessary once again to emphasize the fact that if a petitioner seeks relief 

1 (l ial Orvil ication No. 2758 J., on F , 1955 (U SF 
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etther under art. 226 or art. 227 of the Constitution, he must show the utmost diligence 
and .must approach this Court as expeditiously as possible. It is perfectly true that 
there is no limitation laid down by any law for the presentation of a petition under 
art, 228 or art, 227. It is equally true that in proper cases the Court would permit a 
petitioner to approach thia Court after a long lapse of time. But ordinarily when there 
are no exceptional circumstances, any undue delay would be sufficient to disentitle a 
petitioner from obtaining relief under art. 228 or art. 227”. 

So that the filing of a petition with the utmost expedition is not an absolute 
rule. Exceptional circumstances may arise, where, notwithstanding the delay, 
it would be open to the Court to entertain a petition and deal with the matter on 
its merits: We think that the present is a case in which we should accept the 
principle that there are exceptional circumstances in the case, and we should, 
therefore, not throw out this petition on the only ground of delay. In the first 
place,’as I have already said, there is no rule of limitation as such. In the 
second place, the question of delay may be considered in one of two ways. It 
may happen that notwithstanding delay, there is no alteration in the position 
of the oe party. Cases may also arise wherein, by reason of delay, the 
position of the opposite party may well be affected. In the latter class of cases, 
the Court may enforce the rule of expedition very strictly. But where there is 
no question of the other side being prejudiced one way or the other, it is, m- 
deed, a salutary rule that a petition under art. 227 should not be dismissed 
sn lunine on the only ground of delay, if there are present exceptional circum- 
stances in the case. On this ground, I think, we are not disposed to agree with 
the contention of Mr. R..J. Kolah that on the facts of this particular case, we 
rate reject the application as not having been filed with the utmost. expe- 

ition. 

But Mr. Kolah has raised a further point. He contends that upon the con- 
struction of s, 25F, two views may be possible; and if two views are possible, 
it would not be right for this Court to mterfere with the order of the Court 
below under art. 227 of the Constitution. In this connection, he relies upon 
a decision of this Court reported is Batuk v. Surat Muatcipalsty.’ Paragraph 2 
of the head-note is as follows: 


‘The mere fact that two views are possible on a question of law does not make the 

decision of a Tribunal with jurisdiction bad on the ground that it has erred in law and 
the error is apparent on the face of the record. Only that error will be corrected by 
the High Court which is clearly apparent on the face of the record and which does not 
become apparent only by a process of examination or argument”. 
With respect, the principle could not have been stated with greater clarity. But 
this case was referred to in a decision of the Supreme Court in Hart Vishnu 
Kamath v. Syed Ahmad Ishaque.* With regard to the writ of certiorari, their 
Lordships of the Supreme Court said at page 1128 of the report: 

“It may therefore be taken as settled that a writ of certiorari could be issued to 
correct an error of law. But it Js essantial that it should be something more than a mere 
error; it must be one which must be manifest on the face of the record. ‘The real diffi. 
culty with reference to this matter, however, is not so much in the statement of the 
principle as in its application to the facts of a particular case. When does an error cease 
to be mere error, and become an error apparent on the face of the record? Learned 
Counsel on etther aide were unable to suggest any clear-cut rule by which the boundary 
between the two classes of errors could be demarcated. Mr. Pathak for the first res- 
pondent contended on, the strength of certain observations of Chagla C. J. in Batuk 
v. Surat Muncipality that no error could be sald to be apparent on the face of 
the record if tt was not self-evident, and if it required an examination or argument to 
establish it. This test might afford a satisfactory -basla for decision in the majority of 
cases, But there must be cases In which even this teat might break down, because 
judicial opinions also differ, and an error that might be considered by one Judge as 
self-evident might not be so considered by another. The fact is that what is an error 


1 (1952) 54 Bom. L. R. 923. f . 2 [1955] 18.0. R. 1104. 
aN 


1957.) JAIRAM V, NEW INDIA RAYON’ MILL (4.0.3. — Disi J. 5AT 


apparent on the face gf the record cannot be defined precisely or exhaustively, there 
being an element of indefiniténess inherent in its very nature, and it must be left to be 
determined judicially on the facts of each case”, 

So that the principle as to whether an error is apparent on the face of the re- 
cord is left to be determined on the facts of each case, and as we read the order 
mada by the learned Judge of the Small Causes Court, we have no hesitation in 
saying that he was wrong in taking the view that a break is occasioned in the 
continuity of service of a workman by his taking part in an illegal strike. One 
has only to read his reasoning to realise that it cannot be supported. In our 
view, therefore, while we are in respectful agreement with the p ene laid 
down in Batuk v. Surat Municipality, we must follow the principle laid down 
in a case decided by the Supreme Court, namely, Hari Kamath’s case. We are 
not, therefore, satisfied that this ground is valid and should prevail. . 

There will, therefore, be an order in favour of the applicant for a sum of 
Rs, 404-50nP. It may be pointed out that there is no dispute about the cor- 
rectness of this amount, and this is an agreed amount between the parties. 

The result is that this application will be allowed. The rnle will be made 
absolute. The order of the learned Judge of the Small Causes Court dated 
January 18, 1957, will be set aside. 

The question of costs remains and Mr. Thakore, for the E company, 
says that as the petition has been filed after some considerable delay, the peti- 
tioner will not be entitled to the costs of this application. Mr. Phadke, ap- 
pearing for the petitioner, on other hand, says that as the applicant succeeds, 
the usual rule must follow, namely, costs must follow the event. We, however, 
think that there has been delay in this case; but we have exercised our juris- 
diction under art. 227 because we thought that exceptional circumstances are 
present in this case. We think that the fair order to make in this petition 
would be that there will be no order as to costs. 

Application allowed. 


[NAGPUR BENCH] 


Before Mr. Justice Mudholkar. 


RAMPRASAD HARIPAL PANDIT v. MANOHAR VITHOBA KOMTT.* 


Civil Procedure Code (Act V of 1908), O. XLI, rr. 27, 29—When can appellate Court admit 
additional evidence when it itself requires such evidence—Whether condition that 
reasons must be recorded by appellate Court for allowing additional evidence, fulfilled, 
by merely stating that tt thought it necessary to admit such evidence. 


Under O. XLI, r. 27(b), of the Ctvil Procedure Code, 1908, it is only when the appel- 
late Court itself requires additional evidence, that is to say, finds it needful in order 
to pronounce judgment or for any other substantial cause, that such evidence be ad- 
mitted, that additional evidence can be admitted in appeal. 

Whenever the appellate Court under O. XLI, r. 27, of the Civil Procedure Code, 1908, 
allows additional evidence to be adduced, it must record its reasons for so doing and 
must further specify the points to which the evidence is to be confined. The require- 
ment that reasons must be recorded cannot be said to have been fulfilled by making 
a bland statement to the effect that the appellate Court thinks i necessary to admit 
additional evidence. Something more than that is required. It must appear that the 
appellate Judge has heard all the arguments and has applied his mind to the case and 
found himself in a real difficulty about deciding the matter in controversy solely on 
the basis of the material already on record. 


* Decided, November 20, 1957. Becond Appeal the decree passed by G. K. Parashar, Civil 
No. 485 of 1953, against the decision of G. R. Judge, Claes IT, Kelapur, in Civil Suit No. 10A 
Kale, First Additional District J , vootmal, of 195l.¢ 
in Civil Appeal No. 57A of 1951, ' reversing 
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Kessowh Issur v. Great Indian Peninsula Railway; Parsotint Thakur v. Lal Mohdr 
Thakur, Manmohan Das v. Musemmat Remdet* and Koyakutti v. Kunhali* referred 
to. x 

Tus facts appear in the judgment. 


K. B. Tare, for the appellant. 
P. N. Behere, for the respondent. 


‘ MUDHOLEAR J. This is a defendant’s second appeal from the decree of the 
lower appellate Court granting a decree for ejectment against the appellant. 
The undisputed facts are these: Under a rent note exh. P-1, dated Novem- 
ber 21, 1949, the appellant took on lease certain property belonging to the res- 
pondent. This lease was for the period beginning from October 22, 1949, and 
ending on October 22, 1950. The property consisted of an open site on which 
a house was actually standing at the date of the aforesaid lease. It is situate in 
the town of Ghatanji to which the Rent Control Order of 1949 apphed. At the 
end of the period of lease the respondent served a notice upon the appellant 
terminating the lease, but before serving that notice he did not obtain the per- 
mission of the Rent Controller. The appellant did not vacate the site and the 
house and, therefore, the respondent instituted a suit for ejectment. In that 
suit he claimed ejectment of the appellant only from the site and said that the 
superstructure standing thereon did not belong to him but to the appellant 
and that the latter should be asked to remove the superstructure while vacating 
the site. 

The appellant contended that he was not a lessee merely of the site but was 
also a lessee of the house standing on that site and that consequently it wag 
obligatory upon the respondent to obtain the permission of the Rent Controller 
to terminate the lease. The appellant’s objection prevailed in the trial Court, 
which dismissed the suit, but was negatived by the lower appellate Court. 

SLri Tare, who appears for the appellant, points out that the lower appellate 
Court granted an application made by the respondent for admitting on record 
five documents which are said to be rent notes m respect of the same property 
for previous years. As the appellant was ez parte in the lower appellate Court, 
no objection to their admission could be taken by him. Shri Tare’s contention 
is that in admitting these documents, the lower appellate Court has completely 
transgressed the provisions of O. XLI, r. 27, of the Code of Civil Procedure. 

Now, the law governing admission of additional evidence in appeal has been 
expounded by their Lordships in a number of cases. In this connection, I 
would first refer to the decision of their Lordships in Kessowys Issur v. Great 
Indian Peninsula Haslway® which may well be regarded as the leading 
case on the point. In that case, their Lordships have laid down that the 
power of the appellate Court to admit additional evidence is strictly limited 
and that before exercising that power it must be satisfied that one of the two 
conditions set out in O. XLI, r. 27, is satisfied. Those conditions are— 

(a) that the Court from whose decree the appeal is preferred has refused to 
admit evidence which ought to have been admitted, or 

(b) that the Appellate Court requires any document to be produced or any 
witness to be examined to enable it to pronounce judgment, or for any other 
substantial cause. 

It is not disputed that the documents in question were not tendered by the 
respondent before the trial Court, and were consequently not refused to be 
admitted in evidence by that Court. The question is whether it can be said 
that in this case the requirement was of the appellate Court. While dealing 
with this aspect of the matter their Lordships have laid down in another case, 
Parsotim Thakur v. Lal Mokar Thakur®, that it is only when the Court itself 

1 (1907) LR. L A. 115, s.o. 9 Bom. 4 [1946] ALR. Mad. 208. : 
LR. 671. 5 (1807) L.R. 34 LA. 115, so. 9 Bom. 


2 (1981) 85 0. W. N. 788. e L.R. 671. 
3 (1931) 35 O.W.N. 935. 6 (1981) 85 0. W. N. 788. 
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requires additional evidence, that is to say, finds it needful in order to pro- 
nounce judgment or for any. other substantial cause, that such evidence can 
be admitted, that additional evidence can be admitted in appeal. The same 
view has been expressed by their Lordships of the Privy Council in another 
case reported in the same volume, Manmohan Das v. Musammat Ramda'. I 
have perused the order sheets of the lower appellate Court and I do not find 
anything therein which would show that the lower appellate Court found that 
there was some lacuna in the case for removing which it considered it necessary 
to admit additional evidence on record. Nor do I find anything on the record 
to show that the lower appellate Court found it impossible to decide any point 
in controversy between the parties solely on the basis of the material before it 
and that it, therefore, wanted some additional evidence on that point. 


The appeal was preferred by the respondent on December 14, 1951: On 
April 18, 1952, and application was made by him for admitting the documents 
already referred to. This application was taken up for consideration on 
December 15, 1952, when apparently arguments were heard by the learned 
Judge of the lower appellate Court. In the order sheet of that date the learned 
Judge has observed: 


“I consider necessary, for finally deciding this appeal, to admit the 4 (sic) documents 

for admission of which an application has been made. They are admitted. The ap- 
pellant examined himself to prove them.” 
The above quotation will show that the learned appellate Judge merely thought 
that the admission of these documents was necessary for finally deciding the 
case and that he was not of the view that the matter in controversy cannot be 
decided without the admission of additional documents, As pointed out by 
their Lordships in Parsotim Thakur’s case whenever the appellate Court 
allows additional evidence to be adduced, it must record its reasons for so doing. 
Merely saying that it thought it necessary to admit the documents is not enough. 
Rajamannar J., as he then was, has laid down in Koyakuitt v. Kunhalt? that 
where an appellate Court summons an additional witness without giving any 
reason or without specifying the points to which the evidence is to be confined 
as required by O. XLI, rr. 27 and 29, but merely states in its judgment that 
additional evidence was necessary to enable it to come to a conclusion regarding 
the matter on controversy, the reasons given in the judgment cannot amount 
to a fulfilment of the conditions imposed on the Court by O. XLI, r. 27(¢), and 
such evidence must be discarded. I respectfully agree with the learned Judge 
that a bare use of the word ‘necessary’ does not fulfil the requirements of law. 
It has to be borne in mind as pointed out by their Lordships in the two Privy 
Council cases referred to above that whenever the appellate Court allows addi- 
tional evidence to be adduced it must record its reasons for so doing and must 
further specify the points to which the evidence is to be confined. When their 
Lordships say that reasons must be recorded, that requirement can hardly be 
said to have been fulfilled by making a bland statement to the effect that the 
appellate Court thinks it necessary to admit additional evidence. Something 
more than that is required. It must appear that the appellate Judge has heard 
all the arguments and has applied his mind to the case and found himself in a 
real diffculty about deciding the matter in controversy solely on the basis of 
the material already on record. In Manmohan Das’s case (cit sup.) the High 
Court had examined one Mr. Dube as a witness but according to it he ought to 
have been produced as a witness for the defence. The only ground on which 
the High Court allowed the evidence of Mr. Dube to be tendered was that in 
its opinion it was desirable to examine him as a witness. Dealing with this 
matter their Lordships observed (p. 928): 

“_..there is no record of the reason for the admission of his (Dube’s) evidence other 
than the passage just quoted from the judgment of the High Court, nor is there any 
specification of the points to which his evidence was fo be confined or any record in the 


1 (1981) 35 0. W. N. 925. 2 [1946 A. L R. Mad. 203. 
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proceedings of the points so specified. Moreover, Mr. Dube appears to have been called 
as.a witness at the outset of the hearing in the High Court and not after the Court had 
satisfied itself on examining the evidence taken below that there were matters on which 
his evidence was essential to enable them to do justice between the parties.” 

Now, it does not appear either from the judgment of the lower appellate 
Court or from the order sheets in the case that it was after the examination of 
‘the entire evidence already tendered in the trial Court that the lower appellate 
Court found it necessary to allow additional evidence to be admitted. Indeed, 
the inference must be otherwise, because the appellate Court has not, as required 
by O. XLI, r. 29, of the Code, specified the point or pomts to which the addi- 
tional evidence was to be confined. Had it done so then, there would have 
been some material for saying that the learned Judge had applied his mind to 
the eyidence on record and was thus in a position to formulate his own require- 
ment, As in Manmohan’s case, so in this, the learned appellate Judge seems 
to have completely disregarded the requirements of O. XLI, r. 27 and r. 29, go 
carefully framed to ensure that such an exceptional procedure provided in 
r. 27 will be resorted to only in special circumstances and with adequate safe- 
guards. In these circumstances, I hold that the lower appellate Court was in 
error in admitting the additional evidence on record. 

I may further point out that this is not a case where evidence was not avail- 
able to the respondent at an earlier stage. Indeed, it is clear from the statement 
contained in the application for admission of additional evidence that the 
evidence consisted of five documents which had been in the possession of the 
respondent at the triaL The reason given for not tendering the documents in 
the trial Court was that the respondent expected the appellant to go into the 
witness box and wanted to confront him with those documents during his cross- 
examination and that since the appellant did not go into the witness box the res- 
pondent could not tender them in evidence in the trial Court. This is hardly 
any reason for not tendering the documents at the proper stage. The respon- 
dent took a risk by not tendering the documents in evidence at the proper stage 
and he must now take the consequences. The result of this must necessarily be 
that the evidence go tendered should be discarded. 

The question then is whether upon the evidence that remains on record, Le. 
the evidence which was tendered before the trial Court, the conclusion arrived 
at by the lower appellate Court could properly be arrived at. I do not think 
that it will be right for me to consider that evidence myself. But on the other 
hand, I think it fit to leave it for consideration of the lower appellate Court, 
because that is the Court of fact. 

Upon this view, I set aside the judgment and decree of the lower appellate 
Court and remand the appeal to it for a fresh decision upon the basis of the 
evidence which was tendered in the trial Court. 

. Costs of this appeal will be borne by the respondent. Other costa will abide 
the event. 

A certificate of refund of Court-fee shall issue. 
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CRIMINAL REFERENCE. 
[NAGPUR BENCH] 


Before Mr. Justice Mudholkar. 


STATE v. KESHAVLAL AMRUTLAL OZHA.* 

Mines Act (XXXV of 1952), Secs. 79(1), 23(2)—Inquiry into accident made by Inapector 
of Mines under s. 23(2) of Act more than two months after notice of accident given 
under s. 23(1) of Act—Inspector during inquiry learning for first time that managing 
, director and manager of mines had committed offence under Act—Complaint filed 
by Regional Inspector of mines within siz months from date when Inspector came 
to know of alleged commission of offence—Whether complaint barred by tme— 
Section 23(2) of Act whether *controls s. 79. å 


When the fact of a breach of a provision of the Mines Act, 1952, or of a rule made 
under it, comes, for the first time, to the knowledge of the Inspector as a result of 
the inquiry made under s. 23(2) of the Act, the limitation for making a complaint in 
respect of it under s. 70(H) of the Act would commence to run on the date on 
which he acquires such knowledge. The date of the conclusion of the inquiry is 
not material for this purpose. Where such inquiry is made by an Inspector not 
empowered to make a complaint, then the starting point would be the date on which 
the report of that inquiry is submitted to the Inspector authorised to make a 
complaint. 


Tos facts appear in the judgment. 


W. B. Pendharkar, Special Government Pleader, for the State. 
K. G. Chendke and Œ. N. Hastak, for the non-applicants. 


` 


MUDHOLKAR J. This case has been reported under s. 438 of the Criminal 
Procedure Code by the Additional Sessions Judge, Chanda. 

The relevant facts are briefly these:—On October 18, 1955, there was a fatal 
accident in the Mahakali Coal Mines at Chanda. The non-applicant No. 1 
Keshavilal is the managing director of these mines while the non-applicant No. 2, 
Walker, is the manager thereof. Notices of the accident were given immediate- 
ly by telegrams to the Chief Inspector of Mines, Dhanbad, and the Regional 
Inspector of Mines, Chhindwara. Similarly, noticea of the accident under 
g. 28(1) of the Mines Act, 1952, were also given immediately. 

Early in May 1956, the Regional Inspector of Mines directed Shankaran 
(P.W. 1), an Inspector of Mines, to inquire into the accident. He accordingly 
inquired into the matter and during the course of the inquiry he learnt for 
the first time that the non-applicants had committed breaches of regulations 
96 and 146 and had thereby committed an offence punishable under s. 74 of 
the Mines Act. A complaint was lodged by the Regional Inspector of Mines 
on June 25, 1956. Thereupon both the non-applicants were proceeded against 
for the alleged breaches. During the course of the trial an objection was raised 
on behalf of the non-applicants that the complamt was barred by time. Their 
objection was over-ruled by the trying Magistrate. Thereupon the non-appli- 
cants preferred an application for revision before the Additional Sessions Judge, 
Chanda. Being of opmion that the complaint was barred by time, he has 
reported the case to this Court. 


Section 79 of the Mmes Act provides, no Court shall take cognizance of any 
offence under this Act, unless complaint thereof has been made: 
(i) within six months of the date on which the offence is alleged to have been com- 
mitted, or 
*Deoided, November 21, 1957. Criminal of a Caso No. 1871 of 1956, decided 
reference No. 229 of 1987, made by 8. G by N. D . Badnore, Magistrate, First Class, 


Oke, Additional Semlons Judge, Chanda,in Chanie. 
Criminal Revision No. 37 of 1957, arising out - 
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(di) within six months of the date on which the alleged commission of the offence 
came to the knowledge of the Inspector; or 

(iii) in any case where a Court of inquiry has been appointed under section 24, 
within six months after the date of the publication of the report referred to in sub- 
section (4) of that section. 

It is contended on behalf of the State that the offence came to the knowledge 
of the Inspector only after the completion of the Inquiry by Shankaran and 
that the complaint having been made within six months of the completion of 
that inquiry, it was within time. 

On behalf of the non-applicants it is, however, contended that where know- 
ledge of the commission of an offence 1s dependent upon the result of an inquiry, 
such inquiry must necessarily be started within two months of the date of 
intimation of the accident. ‘It is pointed out or their behalf that where there 
has been an accident causing logs of life of a workman, s. 23 requires a notice 
of ‘such accident to be given by the owner of the mines to the appropriate 
authority. Now, where such a notice is given, inquiry into that accident has 
to be commenced by the appropriate authority within two months of the re- 
ceipt of the notice. Where it is claimed that knowledge of the offence is ob- 
tained only as a result of the inquiry made under s. 28 of the Act, then, accord- 
ing to him, the inquiry must necessarily be commenced within two months of 
the receipt of the intimation of the accident and the period of limitation cannot 
be permitted to be extended by delaying the inquiry. 

` Sub-section (2) of s. 23 reads thus: 

“Where a notice given under sub-section (1) relates to an accident causing loss of 
life, the authority shall make an inquiry into the occurrence within two months of the 
receipt of the notice and, if the autharity is not the Inspector, he shall cause the Inspector 
to make an inquiry within the said period.” l 
It is no doubt clear from this provision that making of an inquiry is made obli- 
gatory thereby and also that an inquiry has got to be instituted within two 
months of the receipt of notice. Had the provisions of this section been com- 
phed with, the Regional Inspector who filed the complaint would, undoubtedly, 
have come to know of the alleged offence earlier. But the point is, what bear- 
ing an inquiry under s. 23(2) has on the question of limitation? The inquiry 
that is made obligatory by it is with respect to certain kinds of accidents and 
not with regard to breaches of the provisions of the Act or of the Rules made 
thereunder. The accident may or may not be the result of a breach of a rule 
or of a provision of the Act. It may be the result of a breach of which the 
Inspector was already aware. In that case, could it be said that the conclu- 
sion of the inquiry would furnish a fresh starting point of limitation? That 
would be contrary to the provisions of s. 79(#) which sets out only one start- 
ing point of limitation, viz. the date of knowledge of the breach by an Inspector, 
and no other. It would follow, therefore, that when the fact of a breach comes, 
for the first time, to the knowledge of the Inspector as a result of the inquiry, 
the limitation for making a complaint in respect of it would commence to run 
on the date on which he acquires such knowledge. Even the date of conclusion 
of the inquiry is not material for this purpose. Where such inquiry is made 
by an Inspector not empowered to make a complaint, then the starting point 
would be the date on which the report of that inquiry is submitted to the 
Inspector authorised to make a complaint. 

According to the learned Additional Sessions Judge, the inquiry should not 
only have been commenced but also completed within two months of the receipt 
of the notice of the accident and the complaint filed within six months of the 
completion of the inquiry. In the first place, s. 23(2) requires only the com- 
mencement of the inquiry within two months and says nothing as to how long 
it may go on. Secondly, as already pointed out, the date of completion of the 
inquiry is not recognized by s. 79(%+) as a starting point of limitation. 

The learned Additional Sessions Judge thinks that s. 23(2) controls a 79. 
There is no connection between the two. For, as already stated, while the 
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former deals with an accident the latter deals with a breach of a statutory 
provision or of a rule. There is no penalty for an accident but there is penalty 
for the breach of a statutory provision or of a rule. Again, an inquiry is 
‘made obligatory in respect of certain kinds of accidents, but not in respect of 
every breach of rules or statutory provisions. L, therefore, hold that the two 
provisions are wholly independent of one another. - 

It was then said that had an inquiry been instituted earlier, the Inspector 
would have come to know of the breach in question earlier and so limitation 
must be deemed to have started running from the date of the notice of the 
accident or at most from the expiry of two months of the giving of the notice. 
It ig common ground that the knowledge of an accident is not the same “thing as 
the knowledge of an ‘‘offence’’, that is of a breach which 1s made penal. There- 
fore, the date of notice of the aecident can in no circumstance be regarded as 
a starting point for the commencement of limitation. The expiry of two months 
from the date of notice cannot, for the same reason, be regarded as a starting 
point of limitation. 

No doubt, had the inquiry been made earlier, the fact of the commission of 
the breach or offence would have come to the knowledge of the Inspector earlier. 
But s. 79(%) does not say that the date on which an Inspector would or ought 
to huve acquired knowledge of the commission of an offence had he been diligent 
or had he complied faithfully with the provisions of the Act, would also be a 
starting point of limitation. In the circumstances, therefore, the delay in 
making the inquiry howsoever irregular or deplorable cannot affect the question 
of limitation. 

I may point out that where a Court of inquiry has been appointed under a. 24 
of the Act, it was thought necessary by the Legislature to provide for a special 
Tt the of limitation for filing a complaint based upon the findings in that inquiry. 

therefore, enacted a special provision, which is s. 79(#). There is no such 
a with respect to an inquiry under s. 28. The proper inference to be 
drawn would thus be that the Legislature did not mtend to provide a special 
period of limitation for making a complaint in a case where an inquiry under 
s. 23 has been made. This fact, therefore, lends support to my view that in 
the matter of limitation for filing a complaint, the Legislature has kept the 
provisions of s. 79(4%) independent of those of s. 23. 

Upon this view, I hold that the complaint is within time. The report is ac- 
cordingly rejected. Reference rejected. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice S. T. Desai. 
JANA GADI TELI v. PARVATI SANTOSH.* 

Biniu Women’s Rights to Property Act (XVII of 1937), Sec. 3—KExrpression “separate 
property” in s. 3(1) whether includes property acquired on partition and property 
held as sole surviving coparcener—Partition of joint family property between father 
and son governed by Mitakshara—Frather’s widow leasing husband's share acquired 
on partition—Suit by son claiming whole share which father had acquired on parti- 
aon—Whether such share “interest in joint family property” within s. 3(2). 

The expression “separate property” in s. 8(1) of the Hinde Women’s Rights to 
Property Act, 1937, is used in the narrow sense of self acquired property and it does 
not include property acquired by a male Hindu on partition with his son or sons. 

The expressions “separate property” and “interest in a Hindu joint family pro~ 
perty” are used in juxtaposition in sub-ss. (1) and (2) of s. 3 of the Hindu Women’s 


"Decided, November 19, °1957. Sooond Ap- reversing the decree passed by 8. H. Pagare’, 
peal No. 718 of 1958, against the decision of Civi J . Olaes IT, Katol, in Civil Suit No. 
G.8. Jadhav, Third Additional District J udge, 80A of 1 
Nagpur, in Civil Appeal No. 100 A of 1951, 
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‘Rights to Property Act, 1937, and between them deal with all property ‘left by a 
male Hindu who dies intestate and is survived by his widow and sons. 

One G and his son S, who were members of a joint Hindu family governed by the 
Mitakshara School of Hindu Law, effected a partition of the joint family fleld in 
1948. G died in 1948 and his widow executed a lease of his share of the field, which 
he had acquired on partition, in favour of a third party. S brought a sult against 
the widow and her lessee in assertion of his right to the entire field, alleging that 
on G’s' death, the share acquired by G on partition did not devolve on any of G's 
heirs under the Hindu Women’s Rights to Property Act, 1937, but devolved on 5S 
by operation of the ordinary rule of succession under Hindu law and S became 
entitled to the whole of that share:— 

Held, that the share of the field which G died possessed of was “interest In joint 
family property” and its devolution was controled by s. 3(2) of-the Hindu Women’s 
Rights to Property Act, 1887. 

Umayal Achi v. Lakshmi Achi; Subramanian v. Kalyonarama Iyer,’ Subramanian 
v. Kalyenarama’® and Visalamma v. Jagennadha Rao,‘ referred to. 

Quare: Whether in case of-ptoperty acquired by a Hindu on’ partition with his 
son the whole of his share devolves on his widow or is the separated son entitled 
to claim a share in it with the widow on the ground that it has to be treated as 
‘Interest in joint family property?” 

Tue facts appear in the judgment. 


D. E. Bhageds, for the appellants. 
E. G. Chendke, for the respondent. 


S. T. Desar J. This second appeal raises a vexed question of considerable 
importance, and the question relates to the construction of the ae provi- 
sions of the Hindu Women’s Rights to Property Act, 1937, which introduced 
important and far-reaching changes in the law of succession and did so in 
etatutory language which has brought many a lawyer and Judge to a state of 
perplexity. The enactment was obviously intended to give better rights to 
women by recognising their claim to fair and equable treatment in certain 
matters of succession, but unfortunately the rules of devolution laid down in it 
are go penned that it has given rise to anomalies and a number of conundrums 
and an attempt to resolve any one difieulty has often caused misconceptions 
and equally great if not greater difficulties in other cases. 

Jana, defendant No. 1 who is the first appellant before me, is the widow of 
one Gadi. Her son Santosh, the plaintiff-reapondent, and Gadi were prior to 
May 23, 1946, members of a joint Hindu family and at a partition effected 
between them on that date 3.80 acres of land in field No. 639 was allotted to 
the plaintiff, and the remaining 7.80 acres of land fell to the share of Gadi. 
Thereafter, it appears the plaintiff sold 1 acre of Jand from his share to his 
father with the result that when Gadi died on October 8, 1948, he was holding 
8.80 acres of the land in that field. On April 20, 1949, defendant No. 1 execut- 
ed a lease of this land to defendant No. 2 who is appellant No. 2 before me. 
It is not necessary for the purpose of this appeal to examine all the disputes 
between the mother and the son, and it will suffice to state that Santosh brought 
this suit substantially in assertion of his right to the entire field, and the relief 
sought by him was that the defendanta should be restrained from interfering 
with his right to enjoy the whole field. The trial Court held that by operation 
of the Hindu Women’s Rights to Property Act, 1987, the plaintiff and defen- 
dant No. 1 inherited 8.30 acres of land left by Gadi in equal shares as co- 
owners and on that ground dismissed the suit. The lower appellate Court has 
taken the view that on Gadi’s death, this 8.30 aeres of land passed to the plain- 
tiff and passed a decree restraining the defendants from disturbing the plaintiff’s 
possession of the entire fleld, and the defendants have now come to this Court 
in, this second appeal 


1 1045] F.O. R. 1 ; 8 [1957] A. L R. Mad. 466. 
2 [1082] If M. L. J. 578. 4 [1055] A. I. R. Orissa 160. 
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The learned Judge in the lower appellate. Court followed a decision of the 
Nagpur High Court in Bhavorao v. Cha handrabhagabat'! where following a deci- 
wion of the Federal Court in Umayal Achi v. Lakskmi Achsi,? it was held that 
under Hindu law the share received. by the father on a partition between him 
and his son is not, his separate property and on his death it passes to his son in 
preference to his widow. The Hindu Women’s Rights to Property Act, it was 
held in the Nagpur case, does not in this respect make any difference, and the 
widow is entitled to a share under the Act in the separate property only in the 
narrow sense, viz., of property acquired by the deceased by his own’ ‘exertions 
without the assistance of family funda. ; 

The one acre of land purchased by Gadi from Santosh appears to have been 
acquired with the aid of his share in the ancestral property given to Gadi and 
the arguments have now proceeded on-the footing that the total area of 8.30 
acres of land may be treated as if it had been allotted to Gadi on partition befween 
him and Santosh, It ig not, therefore, necessary for the purpose of this appeal 
to draw any distinction between that one acre of land and the 7.80 acres of 
land, which originally formed part of Gadi’s share of the fleld in dispute. 

It has been argued before me by Mr. Bhagade, learned advocate for the 
appellants, that the decision: of the Nagpur High Court proceeded on an erro- 
neous view of what was actually laid down by the Federal Court in the case of 
Umaya Achi, and he has placed strong reliance on a recent decision of the 
Orissa High Court in Visalamma v. Jagannadha Rao® where the view was 
expreased that in case of a share obtajned by a father on partition the widow 
is entitled to inherit the entire interest to the exalusion of the diyided son or 
sons. Reliance has also been placed. on & very recent decision of the Madras 
High Court in Subramanian v. Kalyanas aah where the view was expressed 
that if the property which a coparcener obtains at a family partition is not 
separate property within the meaning of s. 3(1) of the Hindu Women’s Rights 
to Property Act; 1987, it must be deemed to be an imterest in Hindu joint 
family property within the meaning of sub-s, (2) of that section. 

On the other side it has been argued by Mr. Chendke, learned advocate for the 
respondent, that this case is covered by thedecision of the Federal Court in 
Umayal Acha’s case and he has relied on the Nagpur decision and also on a 
very recent decision of the Patna High Court in Trisul’v. Domen® where the 
view has been taken that the share obtained by a coparcener on partition of 
joint family property is not ‘separate property’ within the meaning of s. 3(1) 
of the Hindu Women’s Rights to Property Act, 1937. The argument, proceed- 
ed that the share acquired by Gadi on partition cannot be treated as his ‘sepa- 
rate property’ within the meaning of that expression as used in s. 3(1). This, 
it was said, logically followed from the principle laid down by the Federal 
Court, Then it was said that subs. (2) of s. 8 dealt with only the case of a 
Hindu who died ‘‘having at the time of his death an interest in a Hindu joint 
family property’’. This sub-section, the argument ran, could only apply to a 
case where the deceased was a member of a Hindu joint family at the time of 
his death, that is where there were other members who would have acquired his 
interest by survivorship, for instance a son or a brother or any other member. 
It is only m any such case that the widow of the deceased gets in the joint 
family property ‘the same interest as he himself had’. The share acquired by 
Gadi on partition was, therefore, neither his separate property nor can it be 
said that it was interest in joint family property when the joint family was 
alrendy disrupted and he was holding his share in total severalty from his son 
Bantoah. The Legislature had, according to this argument, not dealt with all 
types of property of a Hindu dying intestate leaving him surviving among his 
heirs hia widow and a son. The suggestion was that if there was any lacuna in 
the Act, it was for the Legislature to remedy the defect. The argument based 

1 [1948] I. L. R. Nag. 465. 4 [1907] A. È R. Pot 4A f 
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on these premises was that on Gadi’s death, the share acquired by him on parti- 
tion with his son did not devolve on any of his heirs under the Act of 1987, 
but devolved on his son Santosh by operation of the ordinary rule of succession 
under Hindu law, and Santosh became entitled to the whole of that share. 

Before examining the rival contentions it will be convenient to state sub-ss. (1) 
and (2) of a. 8 of the Act: 

“3(1) When a Hindu governed by the Dayabhaga school of Hindu law dies intestate 
leaving any property, and when a Hindu governed by any other school of Hindu law or 
by customary law dies intestate leaving separate property, his widow, or if there is more 
than one widow all his widows together, shall, subject to the provisions of sub-section (3), 
be entitled in respect of property in respect of which he dies intestate to the same share 
AS a SOD: 

Provided that the widow of a predeceased son shall inherit in like manner as a son 
if there is no son surviving of such predeceased son, and shall inherit in like manner 
as a son’s son if there is surviving a son or son’s son of such predeceased san; 

Provided further that the same provision shall apply mutatis mutandis to the widow 
of a predeceased son of a predeceased son. 

So Whee a Hndi garded toe any: aclipel ol iono law oihar hon this Dinion 
school or by customary law dies having at the time of his death an interest in a Hindu 
joint family property, his widow shall, subject to the provisions of sub-section (3), have 
in the property the same interest as he himself had.” 

Now, the appellants must succeed if s.-3 is to be read as conferring a right 
on the widow to succeed to property left by her husband where such property 
‘was acquired by him as his share on partition of joint family property with his 
son or sons. The parties-are governed by the Mittakshara School of Hindu Law, 
and Jana, appellant No. 1, can claim to have succeeded to the property in 
dispute either as a sole heir or along with Santosh, the plamtiff, only if the case 
falls within the purview of s. 3. Sub-section (1) of that section deals with 
‘separate property’ left by the deceased husband. and sub-s. (2) embraces other 
property left by him if that property can be equated with ‘an ee in -a 
Hindu joint family property’... 

-The short but rather complex question, therefore, that arises for TE 
tion is whether ss. 3(1) and 8(2) taken together exhaust the possible circum- 
stances in which a male Hindu dies intestate leaving property or an interest in 
property and is survived by his widow and son.. To put it differently, does the 
Act treat only (a) of the self acquired property left by such person who is 
among other heirs or solely survived by a widow and (b) his indeterminate 
share in property belonging to a joint Hindu family of which he was at the 
time of his death a member and omits to lay down any rule of devolution in 
respect of property acquired by him on partition or property held by him as 
a sole surviving coparcener. Of course, the Court cannot reach a casus omissus 
and no canon of construction permits the Court to supply a lacuna in a statute. 
Omissions are not to be lightly inferred or provided for. The Court, it is a 
firmly established rule, is not at liberty to read words in a statute unless clear 
reason for it is found within the four corners of the Act itself or unless it is 
necessary to do so to give the language sense and meaning in its context. While 
the Court will not wrest with the language of a statute and will not create or 
supply a casus omissus, it must at the same time see that ‘‘the true meaning 
of any passage is to be found not merely in the words of that passage, but in 
comparing it with qther parts of the law, ascertaining also what were the cir- 
cumstances with reference to which the words ware used, and what was the 
object appearing from those circumstances which the Legislature had in view.” 


The leading case on the subject ig Umayal Achi v. Lakshmi Achi decided by 
the Federal Court, and it will be convenient to state succinctly the facts of 
that case. A wealthy Hindu governed by the Mitakshara School died leaving 
him surviving his two widows, three daughters by a predeceased wife, a daughter 
by his third wife who was one ef the widows who survived him and the widow 
of a predeceased son. The widow of the predeceased son brought an administra- 
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tion action in which she‘claimed a half share in the entire property on the 
“round that the deceased had acquired it as the sole surviving coparcener of a, 
joint Hindu family and the property was, therefore, hia separate property, and 
the claim was founded on sub-s. (1) of a. 3 of the Hindu Women’s Rights to 
Property Act. The contention that the property left by a sole surviving copar- 
cener was ‘separate property’ within the meaning of that expression in s. 8(1) 
was negatived by their egies and in doing so they observed at page 82 of 
the report: 

eR EA Ser te eee T ee re eee ee ‘separate 
property’ has sometimes been used in a limited sense, to denote what is known as self- 
acquired property. (See Mulla, 9th Edition, para 230). But, judged by the test of power’ 
of disposition, two other kinds of property held by a Hindu governed by that law, viz., 
property obtained as his share at a pđrtition and property held by him as a sole surwiving 
coparrener may, in some measure, resemble self-acquired property. There is, however, 
this difference between them, viz, that in the case of self-acquired property, the owner’s 
power of disposition will continue to remain undiminished throughout his life-time, 
unless he chooses voluntarily to throw it into the joint family stock, whereas, in the case 
of the other two kinda of property, his power of disposition will become qualified and his. 
interest reduced the moment a son is born to him or the widow of a predeceased copar- 
cener takes a boy in adoption. It would not therefore be right to place these three 
kinds of property on the same footing merely on the ground that at a particular point 
of time, the owner may enjoy unrestricted powers of dispoattion over them.”’. `' 

It was also observed: 

- | “The expression ‘separate property’ may be the antithesis of three other expressions, 
vir, ‘ancestral property’, ‘coparcenary property’ and ‘Joint family property’. It is neces- 
sary to determine, in the light of the scheme of the Act, the particular. sense in which 
the expression has been used there.” 
A little later on the same page, their ‘Lordships made certain observations 
which are material for- the purposes of this appeal: 

“Tt will help us to ascertain the precise scope of the Act, if we cen ascertain the 
‘defects which it set out to remedy. Even under the ordinary Hindu law, a widow would 
in certain circumstances have succeeded to the property held by her husband as the last 
surviving coparcener or as the holder of a share obtained an partition. By themselves, 
these cases did not call for the interference of the Legislature. It is only if the owner 
had sons (including in that term, grandsons and great grandsons) that the widow would 
be excluded by the sons. Legislative interference was required to obviate hardship 
when the owner left a widow as well as sons. Once we take note of the contingency re- 
quiring legislative interference, the difference between separate property in the strict 
sense and separate property in the loose sense will become apparent. In the former case, 
the sons would not become coperceners with their father and the inheritance would 
devolve on them only at their father’s death. But in the case of property obtained by 
the father on partition or obtained by him as the last surviving copercener, the moment 
sons ure born to him, they will become coparceners and there will be no occasion for 
the property devolving on them at the death of the father. The closing words of 
section 3(1) of the Act, viz, ‘devolve upon his widow along with his lineal descendants- 
in like manner as it devolves upon a son’ will be appropriate to the former case but not 
to the latter case. The language of the clause substituted by Act 11 of 1988 Is slightly 
different but the scheme remains the same. The widow was certainly not intended to: 
become a copercener with her husband even during his lifetime. The Act of course: 
Intended to redress the widow's disabilities even in such a casep but that redress: is 
provided by sub-section (2) and not by sub-section (1) of section 3.” 

These observations when analysed appear to me to accept the following pro- 
positions : 

(1) The expression ‘‘sepgrate property” in s 8(1) bas been used in the 
narrow sense of self acquired property and it does not include property which: 
devolved of a sole surviving coparcener. 

(2) The test to be applied in construing theewords ‘‘separate gna" ir 
s. 3(1) is not the power of disposal of the male owner over the property.: In 
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thé cane of self acquired property, the owner’s power of disposition continues 
to remain undiminished throughout his lifetime, whereas in case of property 
obtained on partition and property which devolved on him as a sole surviving 
eoparcener, his power of disposition will become qualified and his interest reduc- 
ed the moment a son is born to him or the widow of a predeceased coparcener 
takes a boy in adoption. 

(3) One of the defects which the Act set out to remedy was the hardship 
which was caused when the owner left a widow as well as sons. 

(4) The narrow sense in which the expression ‘separate property’ has been 
used excludes from the operation of s. 8(1) property acquired by a male Hindu 
on partition and property which devolved on him as a sole surviving copar- 
cerner. The Act was intended to redress the widow’s disabilities even in such 
a cag; but that redress is provided by sub-s. (2) and not by sub-s. (2) of a 3. 

There has been some divergence of judicial opinion as to the effect of the 
Federal Court decision. Question arose whether the ratio decedends of that case 
was to be confined only to property which devolved on a male Hindu as a sole 
surviving coparcener or was equally applicable to property acquired by him on 
partition of joint family property. Im the case before the Federal Court the 
dispute was between the widow of a predeceased son on the one hand and the 
widows and daughters of the deceased owner on tha other, and the rule which 
found favour. with their Lordships was that property held by a sole surviving 
coparcener was not ‘‘separate property’ within the purview of s. 3(1). It is 
true that the Federal Court was not called upon to deal with the question of 
devolution of property acquired by a male Hindu on partition with his son or 
sons but it does emerge from the judgment in that case that in the context of 
s. 8(1) the two types of property were equated, and it will be noticed that they 
were bracketed throughout the discussion on the meaning of the expression 
‘“‘separate property’’. I am dutifully bound to follow the decision and it is 
not open to me to express any opinion of my own on the question of the inter- 
pretation of the expression ‘‘separate property’’. An alternative argument 
advanced by Mr. Bhagade, learned counsel for the appellants, was that the 
Federal Court has not decided that the share acquired by a male Hindu on 
partition in a family governed by the Mitakshara is not separate property and 
I must distinguish that case and hold that it is separate property. Mr. Bhagade’s 
first contention was that in view of what has been stated in the Judgment of the 
Federal Court in discussing the meaning of ‘‘separate property’’ it must follow 
that the share obtained by the father on a partition with his son or sons is ‘‘an 
interest in a Hindu joint family’’ and in the alternative he urged that the deci- 
gion of the Federal Court should be distinguished. Learned counsel drew my 
attention to the case of Subramanian v. Kalyanarama Iyer’ decided by Krishna- 
swamy J. where the decision of the Federal Court was distinguished and it was ` 
held that in the case of property obtained by a father as a share at a partition 
it is the separate property of the father in which his widow is entitled-to a 
share with his sons with whom the partition was effected. But, there was a 
Letters Patent appeal from that decision, and in the judgment reported in 
Subramaman v. Kalyanarama the view was taken that the principle of the 
Federal Court decision would equally apply to the case of property taken by 
a member of the joint family at a partition of family properties. There seems 
little doubt that the principles enunciated by their Lordships of the Federal - 
Court would be equally applicable to the present case and I would not be Justi- 
fled in distinguishing that case in the manner suggested on behalf of the 
appellants. 

The Madras High Court in the above case, Subramanian v. Kalyanarama, 
ultimately preferred to take the view that if the property which a coparcener 
obtains at a family partition is not separate property within the meaning of 
s. 3(1) of the Act, it must be deemed to be an ‘‘interest in Hindu joint family ' 
property’’ within the meaning of sub-s. (2) of s. 3. The learned Chief Justice 
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goes on to observe that ‘‘if the fact that on the birth of a son, such son would have 
a right by birth in the property obtained by. a coparcener at a partition pre- 
venta us from’ holding that such property is separate property, it follows from 
the very fact that it should be deemed to be joint family property’’. The same 
question arose in the case decided by the Orissa High Court in Vtsalamma v. 
Jagannadha kao! and was resolved by taking the view that where a Hindu has 
effected a partition with his only son and the parties are governed by the 
Mitakshara School, the properties which fell to the share of the father are not 
his separate properties for the purpose of s. 3(1) but are joint family properties 
within the meaning of s. 3(2) of the Act. 

Reliance was placed on behalf of the appellants on these two decisfons and 
it was argued that the words ‘‘any interest in a Hindu joint family property”’ 
in sub-s. (2) read in the context of s. 8 must cover a share obtained by a father 
on partition with his son. Now, speaking generally, the nature and incidents of 
such property held by a Hindu father must be ascertained as of the time when 
the question arises whether it is separate property or joint family property, 
and I confess to some difficulty in acceding to this argument. The construction 
urged has, of course, the merit of being a logical corollary to the narrow mean- 
Ing of the expression ‘‘separate property” used in sub-s. (1). Since that 
expression has to be understood in a narrow sense in sub-s. (1) a parity of 
reasoning should apply and a comprehensive meaning and wide connotation 
must attach to: the words ‘‘interest in joint family property” in subs. (2). 
This is no doubt partly on the assumption that sub-ss. (1) and (4) are intend- 
ed to deal with all types of property of a Hindu governed by the Mitakshara 
School dying intestate leaving him surviving among his heirs his widow and a 
son or sons. But the assumption is not a priori and is justified. It is extremely 
difficult to subscribe to the argument pressed before me on behalf of the res- 
pondent that property acquired by a father on partition with his son is not 
within the scope of either of the two sub-sections of s. 3 and that this is a casus 
omissus. I have little doubt that any property left by a father in any such 
case must fall either under sub-s. (1) or sub-s. (2) of s. 8. Support is to be 
derived for this conclusion from the view expressed by the Federal Court in 
the case of Umayal Achhi that one defect which the Act set out to remedy was 
the hardship which under the previous law was caused when the owner left a 
widow as well as sons. The expressions ‘‘separate property’’ and ‘‘interest in 
Hindu joint family property’’ are used in juxtaposition in sub-ss. (1) and (2) 
of the section and between them deal with all property left by such owner. 
Support is also to be derived for this view when the two expressions are read in 
the light of the context of the Act and the scheme of the Act. Then again, there is 
considerable support lent to this view from intrinsic evidence in the form of 
‘the words ‘‘when a Hindu governed by the Dayabhaga School of Hindu law 
dies intestate leaving any property’’. These words ‘‘any property’ under- 
stood in their common and ordinarily accepted sense may or may not include 
any special or peculiar type of property but would in any case apply to pro- 
perty acquired by a father on partition with his son and property held by a 
sole surviving coparcener. If the Act deals with such property in a case govern- 
ed by the Dayabhaga School, there seems no reason to suppose that the Legis- 
lature omitted to deal with such property in respect of a case governed by the 
Mitakshara School. For the reasons which I have indicated, I conclude that 
the 8.30 acres of land in question which Gadi died possessed of was ‘‘interest 
in joint family property” and its devolution was controll§d by subs. (2) of 
g. 3. 

That would seem to leave for solution the second question: What is the meaning 
to be attached to the words ‘‘The same interest as he himself had’’ enacted in 
sub-s. (2)? The widow, it is in terms laid down in sub-s.(2), acquires the 
same interest which the deceased himself had in such property. No difficulty 
can arise where there is no son, grandson or great-grandson of the deceased 
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Bécausé in such a case the widow even under the previous law became entitled. 
to property which he had received on partition. But the question which oan, 
arise’ in the present context is whether in case of property acquired by him on 
partition with his son does the whole of his share devolve on the widow or ie 
the separated. son entitled to claim a share in it with the widow on the: ground 
that it Has to be treated as ‘‘interest in joint family pro op ”. There is cer- 
tainly. strong argument for saying that in such a case the widow alone would 
inherit that property. Now, in the present case, the trial Court took the view 
that the 8.30 acres of land ’ devolved on the widow and son of Gadi in equal 
shares and dismissed the suit. No appeal or cross-objections were flled by the 
widow and the reult of the view I have already taken is that the suit must 
stand dismissed. I do not decide, therefore, whether the trial Court was right 
in hglding that the son acquired a half share in that property along with the 
widow. 

In the result, the. decree of the lower appellate Court will be set aside and 
that. passed by the trial Court will be restored. There will be no order for 


costs of this appeal. 
a . Appeal allowed. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice. 


THE STATE OF BOMBAY v. MISHRILAL ONKARDAS JOSHI.* 
Bombay Land Requisition Act (Bom, XXXII of 1948), Sec. 9t—Plointiff in suit 
against State claiming right to compensation given under s. 9(2)(a)—Whether cint 
Court has jurisdiction to try suit—Liability of Government to pay compensation for 
damage—Damage tf malicious or intenttonal. 

Where .the only right that the plaintiff seeks to assert in his suit is the right con- 
ferred; upon him under s. 9 of the Bombay Land Requisttion Act, 1948, Le. the right 
to obtain compensation which the section gives to him, the only tribunal that can 
ee E A E ee ee eee ee 
. 1 the Act, and the civil Court has no jurisdiction to try the suit. 

Whels a law creates a special right and foc thie purpose cf dstencining thet Hint, 
creates a special tribunal, then only tt is.that special tribunal that has jurisdiction,- 
with regard to that right, 
Bhaisherkar v. The Municipal Corporation of Bombay. sooled: 

Section 9(2)(a) of the Bombay Land Requisition Act, 1M8, means that Government 
is liable to pay compensation for any impatrment in the value of the property except 
when that impairment is due by reasonable wear and tear or by force majeure. Sub- 
ject to these two exceptions no distinction is drawn between deterioration- and 
damage. If, however, damage is done through malice or damage done ts intentional, 
then the owner of the house would have a cause of action entirely different from the 
cause of action under s. Se re ee eer eee eta ag ne ee Oe 

be a different right altogether. , 


Tur facta appear in the judgment. 


Y. V. Chandrachúd, Assistant Government Pleader, for the State. 
_ B. B. Kotwal, for the opponent. 


*Dectded, Decornber 11, 1957. Orvil Revision condition in which it was on the date on which. 
Application No. 1241 of 1956, from the decree the State Government was put In possesion 
pant by A.M. Shaikh, Civil Judge, 8. D.. thereof, and the State Government shall pey. 
algaon, in Regular Civil Puit No. 631 of compensation for deterioration, if any, caused 
1953. to the land otherwise than by reasonable 
a a wear and: tear ‘or irresistible force:... ` 
Os The officer authorised In this behalf 
rir "(1) The State Government may, at by the State Government shall determine 
any time, release from requisition any land such amount of compensation as he . deems- 
itioned or continue to be subject to just and his decision, e > 


Ae 


iaition under this Act. to the State Government 
2) (a) A a te decline a l K 31 Bom. 604, s.c. 9 Bom.. 
restored as far as possible in the same. L'R. 4 pit 
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% as ge 8 we By ee. ae 
ie) 6 e STATE OF BOMBAY 9. MISHRILAL (a cs) K “1, 3°. 56! 
' ts v ns : 


‘ ` » os a i + Da z Í a 
: CHama C.-J. The opponent has :a two-storeyed house in JilhaPeth and 


” the first floor was requisitioned in 1949 and it was derequisitioned on. March 6, 


1951. The plaintiff then filed the suit from which this-civil revisional applica- 
tion arises claiming damages for loss caused to his property in that a kitchen’ : 
was installed on the first floor and also some ‘other damage ‘was caused to 

indow panes ete. He claimed a sum of Ra. 425. The trial Court'dedéreed the 
claim {o the extent of Ra. 100! and the lower ‘appellate Court confirmned that | 


` decree. The State of Bombay has come in this revision contending that the 


civil Court had no jurisdiction.to try the suit: p9 

 Bection 9 of the Bombay Land Requisition Act, 1948, provides that when 
‘the requisitioned land is ed from requisition, the: land shall be restored as 
far as possible in the same condition in which it was on the date on which the 
“State Government was put in «possession thereof and the State Government 
shall pay compensation for deterioration, if any, caused to the land otherwise 
than by- reasonable wear and tear or irresistible force, and sub-cl. (b) provides 
that the officer authorised in this behalf by the State Government deter- 
mine such amount of compensation as he deems just and his decision, subject 
to on appeal to the State Government, shall be final, and the contention of the 
State Government is that the only tribunal that can adjudicate upon the plain- 
tiff’s claim is the special officer referred to in cL (b) of subs. (2) of s. 9 and 
the civil Court has no jurisdictions Both the Courts have taken the view that 
as there is no exprees ouster of the jurisdiction of the civil Court, it was open 
to the plaintiff to file a guit in the civil Court and what Mr. Kotwal has urged 
before me is that the plaintiff had the option either of availmg himself of the 
summary remedy provided by s. 9 or filing a regular suit in the civil Court. 
The principle enunciated by the two Courts below is unimpeachable that unless 
there is an express provision in law ousting the jurisdiction of the civil Court, 
the jurisdiction of the civil Court with regard to civil disputes must continue. 
But what has been overlooked by the two Courts below is another equally well- 
settled principle that where a law creates a special right and for the purpose 
of cael pre hee right éreates a special tribunal, then only it is that special 
tribunal that has jurisdiction with regard to that right, and Mr. Chandrachud’s 
. contention is that the right of compensation is conferred by s. 9 of the Act and 
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if the plaintiff wants that compensation, he can only get it from the tribunal 


set up under s. 9. Mr. Kotwal has attempted to argue that apart from s, 9, 
the plaintiff has a right to recover damages under the general law and that his 


“gait is on torts and the jurisdiction of the civil Court has not been taken away 


to determme whether the plaintiff has suffered injury to his property and what 
are the proper damages. Reference was made to the-well-known case of Bhai- 
shankar v. The Mumotipal Corporation of Bombay,’ where Sir’ Lawrence Jen- 


-kins and Mr. Justice Batty laid down the principle applying to these classes 


of cases, and what is stated in this case is that where a special tribunal, out of 
the ordinary course, is appointed by an Act to determine questions as to rights 
which are the creation of that Act, then, except so far as otherwise expressly 
‘provided or necessarily implied, that tribunal’s jurisdiction to determine those 
questions is exclusive. It is an essential condition of those’ rights that they 


. should be determined in the manner prescribed by the Act to which they owe 


X 
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_ their existence. In such a case, there is no ouster of the jurisdiction of the 


ordinary Courts for they never had any, and Mr. Kotwal says that the right 
which the plaintiff is asserting does not owe ita existence to a. 9, but the right 
exists independently of s. 9 under the general law. Now, if the suit had been 
differently framed and if the plaintif had come to Court claiming a right un- 
der the general law to damages, for tort caused by the State of Bombay, then 
the position might have been different. I do not express any opinion on that 
aspect of the matter, but it is clear looking to the plaint that the only right 
that the plaintiff has sought to assert in this suit is the right conferred upon 
‘him under s. 9—the right to obtain compensation which s. 9 gives to him. If 
1 (1907) I. L. R. $1 Bom. 604, s.o. Bom. L. R. 417. 
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that be so, then the principle of this judgment must apply, and if he is kig 
the special right, he can only get it in the manner laid down in this special Act. ` 
- The other contention, which is a more interesting one, that has been put 
forward by Mr. Kotwal is that s. 9(2) only deals with cases of deterioration, ` 
and the plaintiff” B complaint is not deterioration, but of damage and damage 
does not fall within the ambit of that statute. Now, deterioration means im- 
pairment in value, and wherever the value of the property has been réduced, | 
that property suffers from deterioration. It is difficult to draw the line bet-. 
ween deterioration and damage and I am inclined to accept the contention put 
‘forward by Mr. Chandrachud that deterioration refers more to the consequence 
and not*to the reason which brought about that consequence. If the owner 
of the property finds, on his getting back the property, that its value has been 
impaired, then there is deterioration of his prpperty and he is entitled to aak 
for compensation from the State. Mr. Kotwal says that the deterioration must 
be from natural causes and not from human agencies. I am not prepared to 
accept that view. The position may be different if there was wanton damage 
caused by the person who occupied the requisitioned premises. Then that par- 
ticular act would be outside the scope of the section altogether. But there is 
no suggestion in the plaint, as far as I can see, that the person who occupied 
the premises of the plaintiff deliberately and wantonly caused injury to the 
property. The injury was caused because the person resided in the property 
and it may be he did not live there as carefully as he might have done or as 
carefully as the owner of the property might have done. Further, the expres- 
sion ‘irresistible force’ used in s. 9(2) also leads one to the conclusion that the 
expression ‘deterioration’ is not used merely in the sense of unreasonable wear 
and tear. The Legislature contemplates that the deterioration might be caused 
by irresistible foree which is force majeure. For instance, if a lightning were 
to strike the house or the house were to be damaged by earthquake, then the 
State would not be liable for the deterioration. That suggests that deteriora- 
tion is used in a much wider sense than mere wear and tear by ordinary physi- 
cal cause, Therefore, it seems to me that s. 9(4) means that Government is 
liable to pay compensation for any impairment in the value of the property 
except when that impairment is due by reasonable wear and tear or by force 
majeure. Subject to these two exceptions, no distinction is drawn between 
deterioration and damage as suggested by Mr. Kotwal. Of course, as I have 
already pointed out, if damage is done through malice or damage done is inten- 
tional, then the owner of the house would have a cause of action entirely diffe- 
rent from the cause of action under s. 9(2) and the right which he would assert 
would be a different right altogether. But I do not find from the pleadings or 
from the issues that the plaintiff wanted to assert a right independently of 
s.9(2). As his right was confined to the right conferred upon him by s. 9(2), 
the law requires that he should assert that right before the tribunal set up by 
that statute. 

The result will be that the decree passed by the Courts below will be set 
aside. Rule absolute with costs. Mr. Chandrachud has agreed on behalf of 
‘the State Government that the officer referred to in s. 9(2)(b) will adjudicate 
` upon the claim if made by the plaintiff and if the plaintiff makes the claim, I 
hope that the eae ee will be made as expeditiously as possible. 


Order accordingly. 
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Before Mr. Justice J. C. Shah ond Mr. Juatice Gokhale. 


“MAHADBA ROMAJI BIDKAR v. SHRHE MAHADOBA DEVASTHAN.*® 

` Indian Limitation Act (IX of 1908), Arte. 134-B, 144—Sutt by manager for possession 
of property of Hindu religious endowment transferred by former manager for cons- 
deration—Whether sult governed by art. 134-B notwithstanding that such manager 
has transferred property claiming it as his own—Sutt for possession of property . 
described in art. 134-B whether can be instituted in Hfetime of manager transferring 
property of endowment. 


Article 184-B of the Indian Limitation Act, 1908, requires that the transferor must 
be a manager of a Hindu religious or charitable endowment, the property must 
be the property of that endowment and the transfer must be for consideration. If 
these conditions are fulfilled ast. 134-B will apply, and the capacity In which the 
transfer is made by the manager e.g. where he transfers the property claiming it 
as his own, is immaterial. 

Hemanta Kumari Basu v. Sree Sree Ishwar Shridhar Jtu, Sri Sri Iswari Kalmata 
Thakurani v. Manager, BUU Raj Court of Wards Estate’ Venkateswara v. Venkatesa’ 
and Sri Laxshminarayaneperumalewami v. Kasthuri‘ referred to. 

Article 184-B of the Indian Limitation Act, 1908, does not prevent a sult being 
filed by a Detty or the endowment during the lifetime of a manager who has com- 
mitted a breach of trust by disposing of the property of the endowment. 

The Indian Limitation Act does not, except to the extent provided by s. 28, invest 
a party with a cause of action to maintain a suit. The Limitation Act only deals 
with the commencement and duration of the period of limitation for institution of 
suits, for which causes of action have arisen under the substantive law of the land. 


Tux facts appear in the judgment. 
F. A. No. 819 of 1952. 


R. A. Jahagirdar, with Y. V. Chandrachud, for the appellants. 
Y. 8. Desas, with M. V. Paranjape, for respondent No. 1. © 
The Government Pleader, for the Charity Commissioner, 


F. A. No. 185 of 1958. 


Y. 8. Desai, with M. V. Paranjape, for the appellant. 
E. A. Jahagmirdar, with Y. V. Chandrachud, for respondents Nos. 1 and 2. 
The Government Pleader, for the Charity Commissioner. 


J. C. Sman J. These are cross-appeals against the decree in Civil Suit 
No. 86 of 1946 of the file of the Joint Civil Judge (Senior Division), Poona, 
The plaintiff, Shree Mahadoba Devasthan, filed Suit No. 36 of 1946 for a declara- 
tion that certain alienations of the lands described in the plaint by previous mana- 
gers were void and that the lands were of the ownership of the Devasthan and for 
a declaration that the plaintiff was entitled to recover possession of S. Nos, 240-A, 
242, 243 and 244 from the Government of Bombay and for a decree for possession 
of S. No. 245 from the defendants and for costs of the suit from the defendants. 
Even though relief was claimed for possession of S. Nos. 240-A, 242, 248 and 
244 against the Government of Bombay, in substance the plaintiff claimed 
the relief that the rent which was’ being paid for occupation of the 
lands by the Government should be paid to the plaintiff and after the land was 
vacated possession should be delivered to the Devasthan. 

In the village of Theur in Haveli Taluka of Poona District there is a reli- 
gious endowment known as Shree Mahadoba Devasthan which owns certain 
properties. The image of Shri Mahadoba is installed in house No. 586 in Kasba 
Peth, Poona City. One Ganoji Bin Rakhamaji Sali Waghule was a devotee of 


*Deoded, November 18, 1957. Croes First Y [1046] 2 Oal.'88. 


dig Noa. 819 of 1052 and 185 of 1958, 2 [1949] 2 Oal 587. 
the decision of M. H. Shaikh, Beoond $ [1941] Mad. 599, F. B., 
Gael J Senior Division, Poons, in Civil _ & [1047] Mad. 258. 


Suit No. 86 of 1946. 
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Shree Mahadoba. By a grant exh. 81 of Shake year 1694 (1772 A.D.) Shrimant 
Madhavrao Peshwa granted certain lands in the villages of Lohagaon and 
Kesnand in inam to the Devasthan of Shri Mahadoba and issued orders in that 
behalf to the revenue officers. Thereafter at the Inam Inquiry of 1863 the 
grant in favour of the Devasthan was confirmed by the Government of Bombay. 
Ganoji, and after his death his sons and grandsons continued to manage the 
property of the Devasthan. For some time before the year 1868, Chimnaji, one 
of the descendants of Ganoji, was in management of the property of the Devas- 
than. Some time before the year 1868, Chimnaji granted Mirashi rights in 
8. Nos. 240-A and 242 to one Ladha Ibrahim, in consideration of the latter 
agreeing to pay Rs. 45 per annum. In 1863 Ladha Ibrahim sold the rights 
acquired by him to one Ghelabhai In 1879 Ghelabhai retransferred the rights 
to Ladha Ibrahim and thereafter on July 4, 1930, one Zullubai, a descendant of 
Ladha Ibrahim, sold the rights vested in her to defendants Nos. 1 and 2. Chm- 
naji died leaving him surviving his son Waman; and Waman entered upon 
management of the properties of the Devasthan. By deed dated January 29, 1930, 
Waman transferred the Mirashi rights in 8. Nos. 248, 244 and 245 to defendants 
Nos. 1 and 2 for Rs. 6,750. It appears that lands S. Nos. 240-A, 242, 248 and 
244 were requisitioned by the Government of Bombay for State purposes and 
8. No. 245 alone remained in the occupation of defendants Nos. 1 and 2. There- 
after Keshav, son of Waman, claiming to be the Wahiwatdar of Shree Mahadoba 
Devasthan, filed on behalf of the Devasthan Suit No. 36 of 1946 on June 6, 1946, 
for the reliefs which we have set out earlier. At that date, it may be noted, 
Waman was alive, and he was impleaded as defendant No. 3 in the suit. 


The suit was resisted by defendants Nos. 1 and 2. They mter alsa denied the 
grant in favour of the Devasthan and contended that Ganoji was not a manager 
of Shri Mahadoba Devasthan and that the right of management if any was not 
hereditary in Ganoji’s family. They also contended that Keshav, son of Waman, 
could not sue as Vahivatdar of Shri Mahadoba Devasthan and that the alienations 
made by Chimnaji were not void, and the same were binding upon the Devas- 
than. In the alternative they contended that the plaintiff’s suit was barred by 
the law of limitation. They also contended that they were entitled to the benefit 
of s. 51 of the Transfer of Property Act. 

The learned trial Judge by his judgment dated March 11, 1948, held that 
there was a Devasthan of Shree Mahadoba and a grant was made in 1772 A.D. 
by Srimant Madhavrao Peshwa to the Devasthan, and that Ganoji Rakhamaji 
was a ‘trustee’ and the ‘trusteeship’ was hereditary in his family. But in hia 
view, Keshav, son of Waman, could not sue on behalf of Shree Mahadoba 
Devasthan, and on that view, the learned Judge proceeded to dismias the suit 
filed by Keshav. 

Against the decree passed by the learned trial Judge dismissing the plaintiff’s 
suit, First Appeal No. 484 of 1948 was filed in this Court. That appeal was 
decided by a Division Bench of this Court. This Court get aside the decree 
eat by the trial Court. For reasons which we will presently set out this 

urt held that the trial Judge was in error in dismissing the plaintiff’s suit, 
and remanded the suit for trial and disposal according to law. It was observed 
in that case that in the absence of the manager, or the shebatt himself being 
not in a position to file a suit as the next friend of the idol, it is competent to 
another person, even a beneficiary, to file a suit in the name of the idol acting 
as its next friend. f£t-was also observed that no Court wil] appoint the manager 
or the shsbast who was himself a party to an unauthorised alienation as the 
next friend of the image or the idol where the alienation is being challenged. 
the next friend must of necessity be some other person other than the manager 
or the shebast of the image or the idol, and no better person can be found than the 
person next in order of succession of the shebattship. Observing that the grant 
made by Shrimant Madhavrao Peshwa was primarily a grant to the religious 
foundation, that is, Shree Mahadoba Devasthan and not to Ganoji bin Rakhmaji 
Waghule for his own benefit or for the benefit of his male descendants, the Court 


t 
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held that Waman himself being the transferor of properties belonging to the 
religious foundation a sait could be maintained by Keshav who was next in 
order of succession to the office of manager. 

On remand, to the trial Court, the learned Judge recorded findings on the 
issues which had not been found upon at the earlier trial. He held that the 
alienations made by Chimnaji were void and not binding on the Devasthan, but 
defendants Nos. 1 and 2 and their predecessors having been in adverse posses- 
sion of lands alienated before 1863 for a period exceeding 12 years prior to the 
date on which the Limitation Act was amended by the introduction of arts. 
18384-A, 134-B and 184-C by Act I of 1929, the plaintiff’s suit for posgession of 
S. Nos. 240-A and 242 was barred. On that view, the learned Judge passed a 
decrees declaring that the transfer of 8. Nos. 243 to 245 dated January 29, 1980, 
by defendant No. 3 to defendants Nos. 1 and 2 was void against the Devagthan, 
and ordered defendants Nos. 1 and 2 to deliver possession of S. No. 245 to the 
plaintiff, and declared that the plaintiff was entitled to recover possession and 
mesne profits of 8. Nos. 248 and 244 from the Government of Bombay. The 
learned Judge also directed an inquiry into future mesne profits of S. No. 246 
under O. XXI, r. 12(c), of the Civil Procedure Code. 

Against that decree defendants Nos. 1 and 2 have appealed to this Court 
by First Appeal No. 819 of 1952, and the plaintiff has filed First Appeal No. 185 
of 1953 in so far as the suit stands dismissed for possession of 8. Nos. 240-A 
and 242, 


Mr. Jahagirdar who appears on behalf of defendants Nos. 1 and 2 contended 
that on the finding recorded by this Court in First Appeal No. 434 of 1948, 
Keshav, son of Waman, had at the date of the institution of the suit no cause 
of action, Waman: being then alive, and the suit was premature and was on 
that account liable to be dismissed. Counsel also urged that in any event the 
suit was barred by the defendants’ adverse possession. Finally, it was urged 
that defendants Nos. 1 and 2 may be awarded the value of the benefit which 
the plaintiff-institution has obtained out of the moneys paid by them for pur- 
chasing the land in suit under the transaction of the year 1930. 

Article 184-B of the Limitation Act, m so far as it is material, provides a period 
of twelve years from the date of death, resignation or removal of the trans- 
feror, in suit to recover possession of immoveable property comprised in a 
Hindu religious or charitable endowment where the property has been trans- 
ferred by a previous manager for a valuable consideration. Relying upon this 
article, it is urged by Mr. Jahagirdar that the cause of action in favour of 
Kearhay arose when the transferor, i.e. Waman, died; and as Waman was alive 
in the year 1946 when the suit was filed, Keshav could not maintain a suit for 
possession, and that by the death of Waman in the year 1950 the institution of 
the suit which was unauthorised in its inception could not be retrospectively 
validated. In our judgment, this argument cannot be accepted. The Indian 
Limitation Act does not, except to the extent provided by s. 28, invest a party 
with a cause of action to maintain a suit. The Limitation Act only deals with 
the commencement and duration of the period of limitation for institution of 
suits, for which causes of action have arisen under the substantive law of the 
land. A suit for possession of property described in the first column of 
art. 184-B has to be instituted within twelve years from the date on which the 
transferor died, resigned or was removed. There is no warrant for the assump- 
tion that the cause of action for a suit for restoration of property unlawfully 
tranaferred by a manager arisea only on the death of the transferor or his 
resignation or removal. It is open to the Deity or the endowment to file a suit 
for restoration of possession of the property even during the lifetime of the 
transferor. This Court has taken the view in First Appeal No. 434 of 1948 
that even during the lifetime of Waman it was open to a person interested in 
the Devasthan to file a suit for possession of the property unlawfully alienated, 
and if Keshav as a person interested in the religious foundation is according 
to that decision competent to maintain a suit, it is implicit in the decision that 
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a cause of action for the suit had arisen before it was instituted. Im any 
event, Keshav is not seeking to file a suit on a cause of action which is personal 
"to him. The suit is filed by the Devasthan and there is nothing in art. 134-B, 

which lends support to the contention that a suit cannot be filed during the 
lifetime of a manager who has committed a breach of trust by disposing of pro- . 
perty of the Devasthan. It may be that after the expiry of the period of limi- 
tation prescribed by the third column of art. 184-B the suit for possession of 
property unlawfully alienated may not lie. But that does not justify the view 
that before the point of time prescribed in the third column as the commence- 
ment of the period of limitation, there is no cause of action for claiming a 
decree for posseasion of the property of the endowment. 

We are also unable to that the suit filed by the endowment is barred 
by the law of limitation. It is true that in the eale deed (exh. 76) Waman had 
described the property sold by him as of his full ownership and ‘‘not Devasthan 
Inam’’, and.that Waman had stated in para. 9 of the sale deed that the con- 
sideration was required for purposes of legal necessity of his own family. Re 
Tying upon these recitals it was contended that the property was sold on 8 
claim that it did not belong to the Devasthan but belonged to Waman personally. 
Our attention was also invited to the avermenta made in para. 5 of the plaint, . 
that Waman ‘out of selfishness and for his personal needs’ sold 8. Nos. 243, 
244 and 245 claiming the same as of his personal ownership. Relymg upon 
these recitals and averments, Mr. Jahagirdar submitted that as the property 
was transferred by Waman claiming it as of his ownership, possession of the 
alienee became adverse against the Devasthan from the date of the transfer and 
a suit for possession against the alienee had to be filed within 12 years from the 
date of the transfer, and if it was not so filed, the suit must be held barred under 
art. 144 of the Limitation Act. In substance counsel contended that art. 184-B 
of the Limitation Act only applies to those cases where the manager has trans- 
ferred property of the endowment in his capacity as a manager and not where he 
transferred the property claiming it as his own. It was urged that if a manager 
has transferred for consideration the property of a religious endowment not as 
manager but claiming it as his own, the article applicable to a suit for possession 
of the property is art. 144 of the Limitation Act; and in support of that conten- 
tion reliance was placed upon two judgments of the Calcutta High Court. 

Before we advert to those authorities we may refer to the phraseology used by 
the Legislature in art. 134-B. By art. 184-B, in the first column the descrip- 
tion of the suit governed thereby is set out: ‘‘By the manager of a Hindu, 
Muhammadan or Budhist religious or charitable endowment to recover poses- 
sion of immoveable property comprised in the endowment which has been trans- 
ferred by a previous manager for a valuable consideration.’’ Mr. Jahagirdar 
says that the expression ‘‘by a previous manager’’ is used in the sense of ‘‘by 
& previous manager purporting to act as manager or in his capacity as manager’’, 
and he submits that if the alienation by a manager is made on a claim of owner- 
ship of the property alienated, the suit is not governed by art. 134-B. We 
are unable to accept that contention. The first column of art. 184B describes 
the suit as one filed by the manager of a Hindu religious or charitable endow- 
ment for recovery of Doan of immoveable property. It does not directly 
refer to the capacity of the transferor in which the alienation has been effected. 
It is true that the immoveable property must have been transferred by a pre- 
vious manager for a valuable consideration. But if property has been trans- 
ferred by a previous manager, there is nothing in the article which either ex- 
presaly or by implication requires for its application that the alienation for 
consideration must be made by the manager in the capacity as a manager and 
not on a claim of ownership by him. Article 134-B requires that the transferor 
must be a manager of a Hindu religious or charitable endowment, the property 
must be the property of that endowment and the transfer must be for considera- 
tion. If these conditions are fulfilled art. 184-B will apply, and the capacity 
in which the transfer is made bY. the manager is immaterial. 
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Article 134-B and ita two allied arts. 184-A and 134-C, were incorporated 
in the Limitation Act of 1908 by Act I of 1929. Prior to the decision of their 
Lordships of the Privy Council in Vidya Varuthi Thirtha v. Balusami Ayyar' 
it was assumed by the Courts in India that the period of limitation for a suit 
for recovery of possession of immoveable property of a Hindu religious or 
charitable endowment transferred by a previous manager was prescribed by 
art. 134, Limitation Act. But their Lordships of the Privy Council observed 
that the endowments of a Hindu math were not ‘conveyed im trust’ nor was 
the head of the math a ‘trustee’ with regard to them, save as to specific property 
proved to have been vested in him for specifie object, and consequently art. 134 
of Sch. I of the Indian Limitation Act, 1908, which contained the expressions 
above quoted, did not apply where the head of a math had granted a permanent 
lease of part of its property notsproved to be vested in him subject to a speciflo 
trust. After this pronouncement of the Privy Council, the Legislature enacted 
arts. 184-A, 134-B and 134-C. 


Before the introduction of arts, 134-A, 134-B and 134-C, where the head of 
a math or a religious endowment granted a lease of math lands without legal 
necessity, the period of limitation for a suit by a successor in possession of 
land was held to be governed by art. 144 of the Limitation Act and the starting 
point of limitation was the date of the death of the grantor, the reason being that 
the head of the math is entitled to grant a lease during the period of his life and 
there could be no adverse possession until he ceases to be in offices by death. re- 
tirement or resignation or removal. The same rule applied when the transfer 
was by sale of some item of the endowed property. But where the entire pro- 
perty of the endowment was sold without legal necessity by a skebatt, it was 
held that the period of limitation was twelve years and limitation commenced 
to run from the date of the alienation and not from the date of the vendor’s 
death. Since the amendment, the period of limitation in all cases, whether the 
transfer is in the nature of a gale or of a lease, either of the entire property or 
a part thereof, commences from the date of the death, resignation or removal 
of the transferor. But Mr. Jahagirdar, as we have already observed, contend- 
ed that under art. 184-B the period of limitation, for the institution of a suit 
to set aside a transfer by a previous manager, of 12 years from the date of the 
death, resignation or removal of the transferor, applies to those cases where 
the transfer has been effected by the transferor of property as manager of the 
religious foundation and that where the property has been transferred on a 
claim made by the manager that the property belongs to him exclusively, art. 144 
of the Limitation Act will apply; and in support of that contention Mr. Jaha- 
girdar relied upon two judgments of the Calcutta High Court, Hemanta Kumari 
Basu v. Sree Sree Ishwar Shridhar Jiu? and Sn Sri Iswars Kalimata Thakurani 
v. Manager, Bijls Ray Court of Wards Estate. In Hemanta Kumari Basyu’s 
case it was held by the Calcutta High Court that possession of an alienee of 
endowed property from the manager becomes adverse from the very date of 
transfer when the transfer is void ab initio, but when it is only voidable at the 
instance of the succeeding manager, possession is not adverse until the office of 
the ahenating manager ceases. Such transfer is void ab nikio, firstly, when 
the alienation is not merely of certain items of the endowed property, but of 
the endowment as a whole and, secondly, when the act of alienation itself is 
adverse to the trust or endowment, e.g., transfer by the manager on assertion 
of his own personal interest in the same in denial of the trust or endowment. In 
that case, certain lands belonging to a Deity were mortgaged before the year 
1905 by the then shsbasts claiming that the properties belonged to them. to one 
Baburam Basu. The mortgagee filed a suit to enforce the mortgage, and, in 
execution of the mortgage decree properties were sold in 1908 and purchased 
by him. Thereafter the successors of the shebasts filed a suit in the year 1934 


1 (1921) L. R. 48 I. A. 302, 8.0.24. Bom. 2 [1046] 2 Cal. 38. 
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against the descendants of the mortgagee for possession of the endowed pro- 
perty. The suit was decreed and in execution of the decree an objection was 
raised by some persons interested in the property that the decree was not liable 
to be executed against them. The claim made was allowed. A suit was then 
instituted by the shebasts under O. XXI, r. 103, of the Code of Civil Procedure 
for possession of the property described in the plaint on the plea that the pro- 
perty was endowed property. On behalf of defendant No. 1, who was the 
wife of one of the descendants of Baburam, two contentions were raised before 
the High Court: (1) That she and her predecessors were in possession of the 
property ever since the year 1908 adversely to the Deity and that the plaintift’s 
suit was barred by limitation, and (2) that as all the shebatis of the Deity had 
not joined as plaintiffs in the suit and there was no averment in the plaint that 
those who had been impleaded as pro forma defendants were not willing to 
come as plaintiffs, the suit as framed was not maintainable. On the first con- 
tention it was conceded by counsel for the plaintiff. and the defendant that 
arts. 13834-A to 134-C of the Indian Limitation Act, which were introduced by 
the amending Act I of 1929, had no application to the facts of the case and 
that the appropriate article which governed the case was art. 144 of the 
Indian Limitation Act, and the question for determination was as to when the 
possession of the purchaser became adverse to the endowment. This case can- 
not obviously be an authority for the proposition that a suit filled by a manager 
for possession of property of a Hindu religious or charitable endowment, trans- 
ferred by a previous manager is governed by art. 184-B only if the transfer 
has been effected by the manager in his capacity as manager of the property . 
and not claiming the property to be his, In Hemanta Kumars Basu’s case 
evidently the Court was not interpreting language used in art. 134-B and it 
cannot be said that this case is an authority for the proposition that art. 144 
of the Limitation Act applies to suits of the nature before us. 

In Sri Sri Iswart Kalimata Thakurani v. Manager, Bijni Raj Court of Wards 
Estate, it was observed that: ; 

“There is all the difference between alienation of debattar property by the sheba«tt 
in his personal capacity asserting it to be his secular property and that by the shebatt as 
such on the footing of the property beig debattar but tn excess of his powers. In ‘the 
former case, the transaction will be vaid and not voidable vis-a-vis the Detty” 
and limitation under art. 144 of the Indian Limitation Act, 1908, will run 
from the date of such alienation and the possession of the transferee will become 
adverse to the Deity from the date he obtains the same on the basis of such aliens- 
tion. In that case the original alienations which were in the nature of leases were 
made in 1893 and 1898 and the lessees went into possession some time at least be- 
fore the year 1902. At the date of the suit for possession of the property one of 
the grantors was alive and the other grantor had died within 12 years before the 
proceedings for acquisition of the property under the Land Acquisition Act had 
commenced. It was held on those facts that the title of the Deity was held extin- 
guished long before the acquisition proceedings for compulsory acquisition of the 
lands in suit had started and long before art. 184-B was put on the Statute book. 
Now, it is true that in that case the Court held that a suit for possession of pro- 
perty belonging to a religious endowment filed more than 12 years after the date 
of the alienation where the manager did alienate the property claiming that the 
property belonged to him, will be barred under art. 144 of the Limitation Act. 
But the Court in that case did not consider why the case did not fall within art. 
184-B. Normally, the period of limitation for a suit is the period of limitation 
prescribed by law in force at the date of the trial of the suit and prima facie 
art. 184-B of the Limitation Act applied. There is nothing in' the judgment re- 
lied upon which suggests that the Court interpreted the provisions of art. 134-B 
of the Limitation Act and came to the conclusion that where endowed property 
has been transferred by a manager claiming it as his own art. 134-B has no ap- 
plication. It is true that it was observed in that case that persons who happeried 
to be shebatts of the Deity executed the leases, not as shebatts, but in their per- 
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‘sonal capacity, on an assertion that the properties were their personal properties, 
and that, in the opinion of the Court ‘made all the difference and the possession 
-of the lessee became adverse to the Deity from the date of the leases or, to put it . 
accurately, when the lessees obtained possession on the strength of the leases’. 
Evidently, art. 144 of the Limitation Act being a residuary Article can only 
apply where there is no other period of limitation provided by another Article 
in the Schedule, and if art. 184-B applied, the provision of art. 144 could not 
be attracted. No reasons were given as to why to the suit art. 184-B was inappli- 
cable. We are unable to hold that Sri Sri Iswari Kaltmata Thakurans’s case 
<an be regarded as an authority for the interpretation of that Article 

The principle of the Calcutta cases appears to be inconsistent with the view 
taken by the Madras High Court. In Vonkajeswara v. Venkaiesa', it was held 
that a suit instituted on April #2, 1934, for recovery of possession of the, pro- 
perties of a math, alienated by the predecessor in office of the plaintiff in and 
before 1910 was governed by art. 134-B and not by art. 144 of the Indian 
Limitation Act. In Sri Lazshminarayanaperumalswams v. Kasthurt*, it was held 
that where an alienation of immoveable property belonging to a Hindu religious 
endowment is made by a trustee within twelve years before the amendment in 
1929 introducing arts. 13834-A and 134-B into the Indian Limitation Act, 1908, a 
guit by a succeeding trustee filed subsequent to the amendment to set aside the 
alienation or to recover possession of the immoveable property say a in it i3 
governed by arts. 184-A and 184-B respectively. Im that case, the properties 
were mortgaged on May 12, 1928, and it was recited in the deed of mortgage that 
the properties belonged to the mortgagor though in fact the properties belonged 
to a religious endowment. In a suit instituted on July $1, 1940, by the plaintiff, 
who had taken over the office of a trustee from the original trustee who had 
mortgaged the properties, it was held that the suit was governed by art. 134-B of 
the Limitation Act. The principle of this case appears clearly to be against the 
view of the Calcutta High Court that a suit by a manager who purports 
to transfer the property claiming that the property is his own property is govern- 
ed by art. 144 of the Limitation Act. 

In our view, for reasons already set out earlier, im all cases where a suit is 
instituted by a manager for possession of property transferred for consideration 
by a. former manager of a Hindu religious or charitable endowment, the suit is 
governed by art. 184-B of the Limitation Act. “On the view taken by us the third 
contention raised by Mr. Jahagirdar cannot be sustained. 

Evidently, the transfer was made by Waman claiming that the property waa 
his own property. It may be that a part of the consideration was taken for 
the ostensible purpose of using it for reconstructing the temple building. But 
on that account we are unable to hold that defendants Nos. 1 and 2 are entitled 
to claim that the amount spent for reconstructing the temple should be refunded 
to them. 

On the view taken by us, the appeal filed by defendants Nos. 1 and 2, namely 
First Appeal No. 819 of 1952, must fail and is ordered to be dismissed with costs. 
Costs in favour of the plaintiff. 

Reverting now to First Appeal No. 185 of 1953, it is evident that the first 
alienation took place before the year 1863. It is true that under that alienation 
the alienor reserved a right to receive Rs. 45 per annum. If art. 134-B of the 
Limitation Act applies to this alienation, the period of limitation commenced on 
the death of Chimnaji, the transferor. The learned Goverpment Pleader, who 
appears on behalf of the original plaintiff, contends that even after the death 
of Chimnaji, Waman continued to receive the amount of Rs. 45 per annum, 
year after year till 1944, and when Waman accepted the amount of Rs. 45 
stipulated to be under the original transaction, a freah Mirashi lease or per- 
manent lease came into existence and the plaintiff is entitled to sue for, posses- 
sion of the lands which were alienated before the year 1868. In support of 
that contention reliance has been placed upon certain observations made at page 
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827 in Vidya Varuiht Thirtha v. Balusamt Ayyar.' In that case, the plaintiffs 
who were permanent lessees from a previous Mahant had filed a suit for posses- 
sion of the properties from the successors of the transferors and their tenants 
and they relied upon arts. 134 and 144 of the Schedule and s. 28(1) of the 
Imitation Act. Their Lordships held that art. 134 of the Limitation Act could 
not apply to claims made for restoration of property of the endowment of a 
Hindu math, and inasmuch as the successor of the original Mahant had continued 
to receive the rent even after the death of the original Mahant, the possession of 
the plaintiffs could not be regarded as adverse. It was observed that if the 
possession of the lessees was assented to by the succeeding head, that -consent 
could be referable only to a new tenancy created by him and there was no’ ad- 
verse possession until his death, and on that view the plaintiffs’ suit for resto- 
ratiop after the death of the succeeding head ceuld not be decreed either under 
art. 184 or art. 144 of the Limitation Act. Now, as we have already observed, to 
thia suit art. 134-B applies; and if art. 184-B ‘applies the period of limitation 
must be deemed to have commenced to run from the date when the original trans- 
feror died and he having died many years ago, the plaintiffs’ suit for possession 
of lands 8. Nos. 240-A and 242 is barred by the law of limitation. 

In that view of the case, First Appeal No. 185 of 1953 also fails and is dismissed 


with costs. Appeals dismissed. 


[NAGPUR BENCH] 
Before Mr. Justice Vyas and Mr. Justice Kotwal. 
SHRINIWAS DEORAO v. CHANDRABHAGABAT DHORAO.* 
Hindu law—Family arrangement—Joint family property—Dispute between father and son 
relating to father’s intention of marrymg again and son putting up claim to self- 
acquired property of father—Settlement of dispute by execution of document under 
which certain property given to father and property of equal value giocen to son 
including some property alleged to be self-acquired property of father—Under terms 
of document property allotted to father, to devolve after his death, on issues of father 
by second marriage, as full owners; on failure of isrues property to devolve after his 
death upon his second wife and that neither his first wife’s son or his issues should 
clatm right of inheritance to property allotted to father and that it should be regarded 
as self-acquired property of father’s second wife—Whether the transaction evidenced 
by aforesaid document in nature of family arrangement or whether transaction void 
as altering course of succession and rendering nugatory principles of Hindu law of 
inhertiunce. 


D and his son S held certain property as joint family property. D’s wife, who was 
the mother of S, died in 1927. Thereafter D wanted to marry again and this led to 
a dispute between D and S. Ultimately this resulted In a severance of status between 
D and S in 1928 D married defendant No. 1 in 1929. On March 10, 1980, D and S 
executed a registered document under which certain property was delivered into 
possession of D and property of equal value was delivered into possession of S, 
In this document there was a reference to the self-acquired property of D in which 
S was given a share as a result of a claim put up in respect of it by S. Some of the 
terms of the document were that the property allotted to D was to devolve, upon 
the death of D, on the issues of D born of defendant No. 1, as full owners; that in 
case no issues were born to defendant No. 1 from D, the property allotted to D was 
to devolve upon defendant No. 1 after D’s death; that neither S nor his issues born 
in future should claim any right of inheritence to the property allotted to D and that 
this property was to be regarded as the self-acquired property of defendant No. 1 


1] (1021) L. R. 48 I A. 302, s.o. 24 Bom. Ahmad, First Additional District Judge at 
L. R. 629. Amravati, in Transfer Civil Ap pa No. 23-A 
"Decided, September 25, 1957. Letters Patent of 1946, from the decition of V. Gokhale, 
A No. 59 = 1953, ot decision of Additional Civil Jud , Class TI at Wani, iy 
udhbolkar J No. 1011 of Civil Suit No. 1-A of 1945. 
1946, against the er eas of K.*8. 8, M. 
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D died in 1938 and S and his sons filed a sult against defendant No. 1 and her two 
daughters to recover possession of the property of D which was in their possession, 
alleging that the transaction dated March 10, 1930, was void as it altered the course 
of succession and rendered nugatory the principles of Hindu law in the matter of 
inheritance and that, therefore, the defendants could not take any benefit under that 
transaction: 

Held, that in the circumstances of the case, the transaction dated March 10, 1930, 
was in the nature of a family arrangement and the dominant idea which underlay 
it was not that the parties to it wanted to set up a rule of succession different from 
the one recognised by the Hindu law, though that might incidentally be the result; 
but the dominant intention was to settle the disputes between the parties relating 
not only to the contemplated second marriage of D but also the claim which S had 
put up in respect of the self-acguired property of D, and that, therefore, the defen- 
dants were entitled to the possession of D’s property. ° 

Purna Shashi Bhattachar# v. Kahdhan Rai Chowdhuri; Bageshar Rai v. Mahade? 
and Joti Lal.Shah v. Bent Madho distinguished. 

Chinnathayl v. Kulasekara,* referred to. 


Tus property in suit, along with considerable other property, was the joint 
family property of one Deorao and his son Shriniwas (plaintiff No, 1). Deorao 
had two wives, each of whom bore the name Chandrabhagabai Shriniwas was 
the son of Chandrabhagabai (1) who died on August 18, 1927. After her death, 
Deorao wanted to marry again. Plaintiff No. 1 did not lke this idea 
and this led to.a dispute between Deorao and plaintiff No. 1. According to 
plaintiff No. 1, this dispute led to a partition between him and his father in 
the ycar 1928, while according to the defendants, who were the second wife of 
Deorao, Chandrabhagabai (2), and her two daughters (defendants Nos. 1 to 3), 
oe ee took place on March 10, 1980. It was common ground that as a 

t of the partition, whether it took place in the year 1928 or in the year 
1980, the property in suit was allotted to the share of Deorao, whereas certain 
other property of the same value was allotted to the share of plaintiff No. 1., 
On September 29, 1929, Deorao married his second wife Chandrabhagabai- 
(defendant No. 1). Deorao died on January 10, 1933, and ever since then the 
property in suit was in the possession of the defendants. Just a few days before 
the expiry of twelve years from the death of Deorao, plaintiff No. 1 and his 
three soos, (plaintiffs Nos. 2-4), brought the present suit for posseasion of the pro- 
perty which was allotted to Deorao at the partition between him and Deorao. 
According to the plaintiffs, they were entitled to this property in. preference to 
the defendants. The defendants contended that the partition of 1980 embodied 
a family arrangement between Deocrao and plaintiff No. 1. One of the terms of 
that arrangement was that the property which was allotted to the share of Deorao 
was to devolve on the issues of Deorao from defendant No. 1 as full owners, and 
that if no issues were born to defendant No. 1, it was'to go to defendant No. 1 
after Deorao’s death. Another term of the family arrangement was that neither 
plaintiff No. 1 nor his issues would assert any right to, or raise any objection in 
respect of, or claim any right or inheritance to the said property allotted to 
Deorao and that this property would be regarded as the self-acquired property 
of defendant No. 1. 

The trial Court dismissed the plaimtiff’s suit. On appeal the Additional 
District Judge dismissed the appeal. The plaintiffs appealed to the High Court 
Bench at Nagpur. The appeal was heard by Mudholkar J., who dismissed the 
appeal on February 6, 1953, observing in his judgment as follows :— 

MupHoLKar J. What is argued before me is, in the first place, that the actual 
partition took place in the year 1928, that, though the partition-deed was executed 
in the year 1930, it was executed in pursuance of the partition of 1928, that the 
terms which are contained in the partition deed were not agreed to in the 

Y (1911) I.L.R. 88 Cal. 603, s.0. 13 Bom. 8 [1987] ALR. Pat. 280. 
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partition of 1928 and that consequently those terms are not binding on the 
plaintiffs even though they are included in the partition-deed. Alternatively, 
it is said that those terms alter the course of devolution of Deorao’s property 
and consequently they cannot be given effect to. 

The lower appellate Court, upon a consideration of the evidence on record, 
has come to the conclusion that the actual partition took place in the year 1920. 
This finding of the lower appellate Court is attacked before me mainly on the 
basis of the following recitals which are to be found in exh, P-1 which evidence 
the terms of the partition of March 10, 1930. They are as follows :— 

“No. 1 Deorao Baltram’s first wife has expired. He (Deorao) has only one son from 
her (named) Shriniwas Deorao, No. 2. There is no other issue besides this. Before 
Deorao Baliram’s second marriage took place about the month of Magh of the year 
1928 AD. there took place an oral separation between us and interests of each became 
separate. No partition-deed was executed at that time. This partition deed Is, however, 
being executed this day according to the said agreement.” 


There is no doubt that this recital does show that the division of status or 
separation of interests took place in the year 1928. However, even assuming 
_ that the terms on which the defendants have placed reliance were not actually 

agreed to between Deorao and Shriniwas in the year 1928, in my opinion, they 
could be agreed upon at the time of the actual partition by metes and bounds. 
It is quite clear that this partition is in the nature of a family arrangement 
because there were unquestionably disputes between the father and the son. 
not only regarding the father’s action in contracting a second marriage and 
thus creating the possibility of introducing additional coparceners in the family 
but also regarding the extent of the family property since some of the property 
which was actually partitioned was claimed by Deorao as his self-acquired pro- 
perty. There is also another circumstance which would reinforce the conclu- 
gion that what took place was in the nature of a family arrangement, and that 
is the division of the property m two actual shares instead of in three shares. 
This was done evidently with the idea of securing peace in the family. I would, 
therefore, hold that the terms relied on by the defendants could be validly 
incorporated in the partition-deed of 1930. 

The next question is whether those terms alter the mode of succession and 
as such are not binding on the plaintiffs. According to the learned counsel 
for the plaintiffs, they do alter the course of succession and ag such they are 
not binding on the plaintiffs. I am clear that so far as plaintiff No. 1 is con- 
cerned, such an argument is not available because he himself was a party to 
the partition-deed of 1930. Moreover, he has taken benefit under that parti- 
tion-deed ee therefore, he is estopped from urging that any of the terms 
agreed to at the partition are not binding on him, 

The question then is whether the sons are bound by those terms. Under the 
Hindu Law, after Deorao’s death his property would have gone to a son who 
was joint with him, and, failing this, to his divided son and grandsons. Under 
the partition-deed, his property was to go to his issue or issues from Chandra- 
bhaga Bai IT: they would include not only male issues but also female issues. 
Farther, according to the partition-deed, failing such an issue, the property 
was to go to Chandrabhaga Bai II absolutely. Unquestionably, these pro- 
visions do alter the course of succession. : 

There is a conflict of opinion whether the inclusion of such terms in a parti- 
tion-deed which is by way of family arrangement saved them from being chal- 
lenged by the heirs and successors of the actual parties to the arrangement. 
On the one hand there is the decision in Bageshar Rat v. Mahadsi! which is based 
upon the well-known case of Tagore v. Tagore? and also upon Purna Shashi 
Bhattacharj v. Kalidhan Bat Chowdhurs,® while on the other hand there is the 
decision of the Madras High Court in Subramanian v. Kalyanarama Iyer.4 It, 

1 (1924) LL.R. 48 AN. 525. L. R. 451, P.o. 


2 (1872)11 W. R.C. R. 350. œ 4 [1958] A.LR. Mad. 22. 
8 (1911) LL.R. 88 Cal. 608, 8.0. 18 Bom. 


1957.] SHRINIWAS V. COHANDBABHAGABAI (A.0.5.)}—Mudhotkar J. 57S 


however, seems to me unnecessary to decide which of the two views is the right- 
one because there is another aspect to this case. 

The terms agreed upon between Deorao and Shriniwas clearly show that each 
was relinquishing his right in the property allotted to the other. Where such 
relinquishment is made in pursuance of a family arrangement, it is binding not 
merely on the parties thereto, but on the heirs and successors also. This would, 
Reem. to follow from the decision of their Lordships in Chinnathay v. Kulase- 
kara.' No doubt; that was a case of am impartible estate, but the principle laid 
down by their Lordships would; in my opinion, apply equally to a partible estate. 
In this view, the relinquishment by Shriniwas of all his rights m the estate al- 
lotted to Deorao would include not only his rights but also those of the plaintiffs 
who are his sons. They cannot, therefore, lay any claim to the estate left by 
Deorao. The ‘mere circumstances that the partition-deed contains terms which 
alter the course of succession does not improve their position in any way. Whether 
these terms operate as a bequest or gift need not, in the view I bave taken, be 
decided at the moment. 

In this view, the appeal is dismissed with costs. Leave to appeal under the 
` Letters Patent is granted. . 


The Letters Patent appeal was heard by a bench composed of Vyas and 
Kotval JJ. > . 


M. R. Bobde, for the appellants. 
T. L. Sheode, for respondents Nos. 1 to 3. 


j 


Vyas J. This is a Letters Patent appeal from a judgment of Mr. Justice 
Mudholkar dismissing the appeal of the plaintiffs which they had fled from a 
judgment of the First Additional District Judge, East Berar Division, Amravati, 
in Civil Appeal No. 23-A of 1946. The said Civil Appeal No. 23-A of 1946 was 
filed by the plaintiffs from a judgment and decree passed by the learned. Addi- 
tional Civil Judge, Class I, Wun, in Civil Suit No. 1-A of 1945.. By the said. 
judgment and decree the learned Judge dismissed the suit of the plaintiffs for 
possession of certain properties mentioned in schedule A to the plaint and alav 
for posseasion of certain other properties mentioned in schedules B and C to the 
plaint. 

Now, a few facts leading up to the present litigation may be briefly stated. 
One Deorao had-two wives. The names of both the wives happened to be the 
game. Both were called Chandrabhaga. For convenience, therefore, we shall 
refer to the first wife of Deorao as Chandrabhagra I and the second wife as 
Chandr IT. Deorao died on January 10, 1988. His first wife Chandra- 
bhaga had died on August 18, 1927. Through his first wife, Deorao had a son.. 
Shriniwas, and this Shriniwas is plaintiff No. 1 in the present litigation. Plain-- 
tiffs Nos. 2, 8 and 4 are the sons of Shrintwas. On September 28, 1929, Deorao- 
married his second wife. This was, as I have just stated above, about two years 
after the death of his firat wife. The plaintiffs’ case is that the property which 
is the subject-matter in the suit was the joint family property of Deorao and his 
son Shriniwas during their lifetime. When Shriniwas discovered that his father 
desired to marry-a second wife after the death of his mother who was Deorao’s 
first wife, he did not appreciate the idea. . This led to embitterment of feelings ` 
between the father and the son and the embitterment. led to-a severance of 
status between the father and the son. This, say the plaintiffs, took place in 
January 1928. It may be noted at this stage that in January 1928 Deorao had 
not yet married his second wife. It is the plaintiffs’ contention that although 
the severance of status between the father and the son took place in the year 
1928, the actual division of the property by metes and bounds had not taken 
place i in that year, but had.taken place in the year 1980 when the suit property 
was physically delivered into the possession of Deorao. Certain other PEDER 
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of equal value were delivered into the possession of Shriniwas. This, according 
to the plaintiffs’ case, took place on March 10, 1930. As I have mentioned 
above, Deorao died on January 10, 1933, and the plaintiffs say that ever since 
then the suit property has been in possession of Deorao’s second wife Chandra- 
bhaga and her daughters, Kamal and Wasanti, who are defendants Nos. 2 and 3 
respectively in the suit. Deorao’s second wife Chandrabhaga is defendant No. 1 
in this litigation. The suit is filed within 12 years of the date of Deorao’s death 
and, therefore, say the plaintiffs, it is within time. In this suit, the plaintiffs 
have asked for recovering possession of the properties which are mentioned in the 
various schedulea to the plaint. 

The stit is resisted by the defendants, Their contention is that what happen- 
ed on March 10, 1930, was a family arrangement between Deorao and Shriniwas. 
It was one of the terms of the document which, was drawn up on that date that 
the property which was allotted to the share of Deorao was to devolve, upon 
the death of Deorao, on the issues of Deorao born of his second wife. It was 
to devolve upon those issues as full owners thereof. In case no issues were born 
to the second wife of Deorao from Deorao, the property, which on March 10, 
1980, was allotted to the share of Deorao, was to devolve upon his second wife 
Chandrabhaga after his death. This was one of the terms of the document 
dated March 10, 1980. The next relevant term of the document was that neither 
Shriniwas nor his issues born in future would assert any right to, or raise any 
objection in respect of, or claim any right of inheritance to, the property allotted 
to Deorao. It was provided that the property which was allotted to Deorao and 
whose possession was delivered over to Deorao on March 10, 1930, was to be 
regarded as the self-acquired property of Deorao’s second wife Chandrabhaga. 
These were the important terms of the document which was drawn up on 
March 10, 1980. It is a registered document. 

Now, the question which has arisen in this appeal is as to the nature of the 
transaction which took place on March 10, 1980, and which is evidenced by the 
document of the same date. The defendants rely upon this transaction as being 
a family arrangement and the learned advocate Mr. Bobde appearing for the 
plaintiffs strenuously challenges that transaction as being a void transaction, 
void as it altered the course of succession and rendered nugatory the principle 
of Hindu law in the matter of inheritance. Now, m this case, the first thing 
which must be remembered is that Mr. Justice Mudholkar has definitely record- 
ed a finding m the course of his judgment that the transaction dated March 10, 
1980, was in the nature of a family arrangement. According to Mr. Justice 
Mudholkar, and be it noted that Mr. Justice Mudholkar confirmed the finding 
of the Courts below, the real object or the dominant intention of the transaction 
of March 10, 1980, was to settle the disputes which were existing between 
the father and the son, Deorao and Shriniwas, at the material time. In this 
connection, I ean do no better than quote the words of Mr. Justice Mudholkar 
from paragraph 6 of his judgment. This is what the learned Judge has said :-— 


_ “Tt is quite clear that this partition is in the mature of a family arrangement because 
there were unquestionably disputes between the father and the son, not anly regarding 
the father’s action In contracting a second marriage and thus creating the 
of introducing additional coporceners in the family but also regarding the extent of the 
family property since some of the property which was actually partitioned was claimed 
by Deorao as his self-acquired property.” 

This, as I have just said above, is a finding of fact which it would not be open 
to us to disturb in the Letters Patent appeal. The point to be borne in mind 
is that according to all the. learned Judges in this case who have dealt with this 
matter, the real purpose or the dominant intention of the parties who entered into 
the transaction of March 10, 1930, was not to alter the rule of succession, though 
incidentally the alteration might have resulted, but the dominant intention was 
to have family peace and to settle the disputes which were undermining the 
harmony of the y, the disputes relating not only to the contemplated second 
marriage of Deorao, but also the’claim which Shriniwas was putting up even in 
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respect of the self-acquired property of Deorao. It would not be open to us, 
while deciding the Letters Patent appeal, to decide whether in point of fact 
Deorao had any self-acquired property or not. That point is a concluded point 
and we have before us a finding of Mr. Justice Mudholkar that one of the dis- 
putes which were raging between the father and the son in the year 1930 was 
that whereag Deorao was contending that a certain property was his self-acqui- 
sition, his son was contending to the contrary effect. It was this dispute which 
was primarily sought to be settled by the transaction between the father and the 
gon entered into by them on March 10, 1980. This is the first thing to remember 
before we proceed further. 

Now, I may turn conveniently to the text of the document dated March 10, 
1930. Iti is not necessary to reproduce the whole of the document at this stage. 
The material portions of the document read thus: 

“Deorao Baliram’s present wife (and by the present wife was meant his second wife) 
and her issue will not claim their share from the property received by No. 2 Shriniwas, 
and assert any right or raise any objection or claim any right of inheritance... The 
entire property that has gone to the share of Deorao Baliram will remain with the issue 
that Deorao Baliram may have from the new wife, as full owners. If he does not get 
any iæue from this wife, that entire property will, on Deorao Baliram’s death, go to his 
, wife, At that time neither Shrinivas Deorao himself nor his issue will assert any right 
to or raise any objection in respect of (or claim any right or inheritance to) the said 
property and that property will become Deorao Baliram’s present wife Sou. Chandra- 
bhagabal’s self-acquired property of full ownership and rights. She will be fully entitled 
to sell, mortgage, gift or otherwise transfer the said property. If Shrintvas or his issue 
asserts any right to or ralse any objection in respect of (or, claim any right of inheritance 
to) the property devolving upon Mst. Chandrabhagabel, Shrinivas personally and his 
property will be liable therefor.” 

Now, the learned advocate Mr. Bobde appearing for the plaintiffs has contend- 
ed before us that when Deorao and Shriniwas sat down on March 10, 1980, and 
settled amongst themselves that the property which had been allotted to the 
share of Deorao would remain with the issues that might in future be born to 
Deorao from his second wife as full owners and that in case issues were not 
born of the second wife, the entire property would devolve upon Deorao’s second 
wife after the death of Deorao and that neither Shriniwas nor any issues born 
to him in future would be entitled to lay any claim by way of inheritance to 
that property, they altered the mode of succession and ignored the principle 
of Hindu Jaw. Such being the case, says Mr. Bobde, the transaction of March 10, 
1930, was a void transaction and the defendants could not take any benefit under 
that transaction. Mr. Bobde says that once the Court came to the conclusion 
that the transaction was a void transaction in so far as the mode of succession 
was sought to be altered by it, the plaintiffs must succeed in the present suit. 

In support of the above submission Mr. Bobde has invited our attention to 
certain cases and the first case to which our attention is invited by him is the 
Privy Council case of Purna Shashi Bhattacharp v. Kahdhan Rat Chowdhurs.’ 
Now, it is to be remembered that in the above mentioned Calcutta case two 
brothers K and N, who were subject to the Dayabhaga School of Hindu Law, 
executed a document whereby after reciting that 

dia hereas body is dortal H- imposible io say Shai mey bai ab one time: aad 
as ruin may ensue from disputes relating to tbe shares arising in future among son, 
daughter, daughter's son and childless widow unless some rules.are regularly framed, 
and tt has accordingly become necessary to prescribe a set of rules in that bebalf, and 
hence the rules mentioned below are laid down: these shall became operative and come 
into force on our death,” 
they purported to provide for the permanent devolution of their respective 
properties in the direct male line, including adopted sons, with the condition 
that in case of failure of lineal male heirs in one branch the properties Penne: 
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ing to that branch should go to the other, subject to the same rule, and only in 
the absence of male descendants in the direct line in either branch were the 
properties to go to female heirs and their descendants. K died in 1868 leaving 
a son A, a daughter D, his brother N and their mother C. A died in 1872. 
without any issue, and O in March 1901. The plaintiffs, who were the sons of 
D, instituted a suit on July 29, 1901, against N, and they claimed, as next rever- 
gioners to A who was their maternal uncle, the property which originally aoig 
ed to K and which had since come into the possession. of N the defendant. 
died shortly after the suit was brought and his sons were substituted for him 
on the record. Their contention was that under the instrument of 1866 the pro- 
perties im dispute passed on the death of A to N and on his death to them. ‘The 
Calcutta High Court reversed the decision of the Subordmate Judge and came 
to the conclusion that in the circumstances that had actually happened, A under 
the document of 1866 had, in the properties in suit, an absolute estate 
defeasible in case of death without male issue, and as he died without male issue, 
the heirs of K would succeed. This decision of the Calcutta High Court was 
reversed by the Privy Council and the Privy Council held that the clear inten- 
tion of the instrument of 1866 was to vary the rule of Hindu law and to control 
the devolution of the properties until the indefinite failure at some remote 
period of the male line of K and N; and that such an attempt to alter the mode 
of succession was, on the principles laid down in the case of Jatindra Mohan. 
Tagore v. Ganendra Mohan Tagore! illegal and void. Their Lordships of the 
Privy Council observed that throughout the instrument of 1866 there was no 
indication of an intention to make a gift to any person. Referring to para- 
graph 4 of the instrument, their Lordships said that the recitals therein clearly 
showed that the ‘‘sons and grandsons’’, who took the properties left by the 
axecutants, acquired them as ‘‘full owners.’’ Their Lordships examined the 
general policy of the instrument and upon the examination and scrutiny of 
the general policy of the instrument, they came to the conclusion that the instrn- 
ment was intended to vary the rule of Hindu-law and to control the devolution 
of the properties until the indefinite failure at some remote period of the male 
line of both brothers. It is, therefore, clear that the decision of that case turned 
round the intention which underlay the instrument of 1866. Had their Lord- 
ships of the Privy Council come to the conclusion that the dominant intention 
of the instrument of 1866 was something other than the intention to alter the 
mode of succession, their Lordships, with great respect, would have arrived at 
a different conclusion from the one arrived at by them. So, the whole case turns. 
upon one thing and. one alone, namely, what was the dominant intention of the 
parties, who sat down together in this case on March 10, 1980, and entered into: 
a certain transaction? Was the dominant intention to settle the disputes which 
were then raging between the father and the son; or was the dominant inten- 
- tion to alter the mode of succession which obtained under the Hindu Law? If * 
the former, the Calcutta case would not assist Mr. Bobde’s client; if the latter, 
Mr. Bobde’s client must succeed in this litigation. 
Now, turning to the transaction of March 10, 1930, which transaction is the 
bone of contention in this case, it would appear that in respect of .some property- 
which was the self-acquired property of Deorao, a gift of certain interest im 
that property was made by Deorao to Shriniwas, and this feature would imme- 
diately distinguish the Calcutta case from the present case, because in the Cal- 
cutta case their Lordships of the Privy Council observed that throughout the’ 
instrument of 1866 there was no indication of any intention to make a gift to 
any person.’ Here, in this case, as I have mentioned above, Mr. Justice Mudhol-’ 
kar has recorded a finding of fact that some of the properties which were con- 
cerned in the transaction of March 10, 1930, were the self-acquired properties 
of Deorao and that even in respect of these self-acquired properties 
a certain interest was transferred by Deorao to his son Shriniwas, which, 
in the circumstances of the case, amounted to making a gift by Deorao 
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to kis son Shriniwas. That there were disputes between the father and the son 
priar to March 10, 1930, is abundantly established in this case, and this is a find- 
ing of fact which it would not be permissible to us to disturb, I may neverthe- 
less refer to that finding. The learned Judge of the trial Court in paragraph 18 
of his judgment observed that Shriniwas did not like the idea of second marriage 
of Deorao, his father, and that was the reason why the severance of interest 
took place in the year 1928. Then the learned Judge said: 

‘Deorao got himself married in 1929. Shrintvas knew very well that the marriage 

of his father was not purely for the sake of intellectual companionship. There was every 
possibility of birth of new sons to his' father. Shrinivas had no evidence of orab partition 
with him. Birth of each son to Deorao meant diminution of Shrinivas’s share. This was 
the idea which dominated the mind of Shrintvas.” 
In saying this the learned Judgé of the trial Court was distinctly referring to 
the state of mind prevailing between the father and the son prior to the transac- 
tion of March 10, 1980. It was a state of dispute between the father and son. 
Turning to the view of the matter taken by the learned Judge of the lower 
appellate Court, the learned Judge observed in paragraph 16 of his Judgment: 

“He (meaning thereby Shrinivas) had received half the share in the family estate 
which was more than what he was entitled in view of marriage of Deorao with defen- 
dant No. 1, and he must be naturally keen to see that the property given to him is not 
touched by anyone in future except by his own Issues. There was the possibility af 
defendant No. Is demanding her. share or of Deorao’s begetting male issues from 
defendant No. 1. It was necessary to set at rest plaintiff No. 1’s fears and apprehensions 
in that connection.” 

I am referring to this in order to emphasise that the dominant idea which 
underlay the transaction dated March 10, 1980, was not that the parties, the 
father and the son, wanted to set up a rule of succession different from the one 
recognized by the Hindu law, though that might incidentally have been the 
result; but the dominant intention was to settle the various disputes between 
them. It is to be remembered that before March 10, 1930, Deorao had married 
‘again. As I have said above, it was on September 28, 1929, that Deorao married 
his second wife, the present defendant No. 1. Whether by reason of the geve- 
rance of interest which had taken place in the year 1928 Deorao’s second wife 
would be entitled to claim any share in the property or not was a matter about 
which Shrimiwas might not have worried. He might have succeeded in showing 
that the only persons who were entitled to the property were his father and him- 
self and that his step-mother had no interest im that property. The point 
which I wish to emphasise is as to the state of mind in which Shriniwas must 
have been when he entered into the transaction dated March 10, 1980. What 
did he want to do? Did he intend to alter the ordinary rule of succession or 
did he want peace and contentment by making certain that he would have half 
share ut any rate In the property which was once the joint family property of 
himself and his father? This is an important aspect of the case which must not 
be lost sight of when we are considering the nature of the transaction of 
March 10, 1980. Then again, the matter was not going to rest merely with the 
possible claim that Shriniwas’s step-mother might make to the property. There 
is always a possibility, when a young man and a young woman marty, of child- 
ren who might be begotten of them. Therefore, there was always a possibility 
that the children that might be begotten of Deorao and his second wife might 
claim an interest in the property. How far their claim wuld be sustainable 
is a different matter. The issues of Deorao and his second wife might not suc- 
ceed in the Court of law if the matter had gone to the Court of law. But the 
point is as to the state of mind of Shriniwas at the time he entered into the 
transaction. He might have said to himself, and it is likely that he did say 
to himself, that if he entered into that particular transaction, he would have 
a certain amount of property to which no claim would be made either by 
Chandrabhaga, Shriniwas’s step-mother, or by he issues to be born of her 
through Deorao. Then again, as I have just pointed out, in a properly so-called 
L. H.—37. 
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partition of the joint family properties Shriniwas would not have hoped to 
get any share in the self-acquisition of his father. As I have mentioned above, 
in Letters Patent‘appeal, it would not be open to us to disturb a ‘finding of 
fact recorded by Mr. Justice Mudholkar that in this case Deorao was p 

of certain property which was his self-acquisition. In respect of that property 
Shriniwas would not. have hoped to get any share in a properly so-called parti- 
tion of the joint family property; and yet, what do we find if we turn to the 
document dated March 10, 19801 In the document there is a clear. reference 
to the sealf-acquired property of Deorao. Even in that property Shriniwas was 
given eeshare, As I have referred to above while dealing with the Calcutta 
case,’ this circumstance must immediately and effectively distinguish the Cal- 
cutta case from the present case, because in the Calcutta case their Lordships 
of the Privy Council saw in the instroment of 1866 no intention to make a gift 
to any party. Here, in the present cage, we have clear evidence in -respect of 
the transaction of March 10, 1980, that there was a gift made by Deorao in res- 
pect of his self-acquired press to Shriniwas. The point, therefore, is that 
upon a careful appraisal of the abovementioned circumstances considered together 
in their proper context, it is impossible to resist the conclusion that the primary 
Intention, and indeed the only intention, of the father and the son, Deorao and 
Shriniwas, sitting down together on March 10, 1930, and entering into a transac- 
tion evidenced by the document bearing the same date, was not to alter the mods 
of succession; it was to arrive at a settlement, though, meidentally, by reason 
of the settlement, the rule of succession might have happened to be altered. 
‘Such being the view which we take upon the record before us, we must reject 
Mr. Bobde’s contention that in this case there was no settlement between the 
father and the son and that what had taken place was only the ‘alteration of 
the mode of succession and a partition of the joint family property between 
the father and the son-with an added term that the property which had been 
allotted to the share’of Deorao would, upon the death of Deorao, devolve upon 
.his widow as her exclusive property and that to that property neither Shriniwas 
nor Shriniwas’ issues would at any time be able to lay claim by way of inheri- 
tance. For the reasons we have given in detail, it is impossible to take the view 
which Mr. Bobde is asking us to take. 

The next case to which ‘our attention is invited by Mr. Bobde is the case of 
Bageshar Rat v. Mahkadet'’. In this case, it was held by the learned Chief 
Justice and Mr. Justice Piggott of the Allahabad High Court that it was com- 
petent to the members of a joint Hindu family, when partitioning joint property 
among themselves, to come to an agreement that on the death:of any one of 
them his share should pass to the others and, after the death of the last but one, 
the rights of inheritance should devolve on the last survivor. But, said the 
learned Judges, it was not competent to contracting parties to lay down a rule 
of inheritance for the property in the hands of the last survivor, in derogation 
of the ordinary rules o du law.. It is to be noted that the deed of partition 
which came up for consideration in that case consisted of certain clauses. There 
were three clauses and clause (b) provided that if any co-sharer died la walad 
(without heirs), the property left by him should be divided amongst his near 
co-sharers according to their shares and that no co-sharer should have a right 
to receive anything more than his proper share in the property left by the 
deceased. It ig clear that the dominant intention: of the persons who were 
parties to the deed of partition was to alter the mode of succession. There is 
nothing in the Allahabad case to show that there was any dispute of the nature 
and. character of the dispute in. the present case between the members of the - 
joint family and that in order to settle that dispute the partition deed had 
come into existence, The whole question, as T have just said, turns round the 
question of dominant intention, the intention which brought into existence a 

icular document. If the intention. was to alter the mode of succession, 
. Bobde’s client must succead. -If that was not the ‘intention and if the altera- 
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tion’in the mode of succession resulted merely as a coincidence, a coincidence 
not contemplated or not present in the minds of the parties, neither the Allaha- 
bad case nor the Calcutta case could help Mr. Bobde’s client. 

The next case to which Mr. Bobde has invited our attention is the case of 
Jott Lal Shak v. Beni Madko', In this case, the learned Judges of the Patna 
High Court held that an agreement between two members of the family either 
to convey or to relinquish the future reversionary right was unenforceable. 
The learned Judges further held that such agreement, when not acted upon 
when the succession opened on the death of the widow, did not estop a party 
from bringing an action for his share in the property. It is difficult t8 under- 
stand how this case can assist Mr. Bobda’s client. In the first place, the 
transaction dated March 10, 1080, was not a transaction between two ordinary 
members of a joint Hindu family. It was a transaction between the manager 
of the family on the one hand and another coparcener on the other. But it is 
not only on that account that we are distinguishing the Patna case from the pre- 
sent case. Itis to be remembered that in the present case the agreement which was 
embodied in the document dated March 10, 1980, was more than acted upon by 
Shriniwas. Deorao died on January 10; 1983, and even before the death of 
Deorao, with immediate effect from the date of the document dated March 10, 
1980, full effect was given to the terms of the document. The possession of 
half the property which was once the joint family property was delivered to 
Shriniwas. Shriniwas and his sons have been enjoying the benefit of the pos- 
Beasion ever since then. This feature is a special feature of the present case, 
which must take the case out of the ambit of the Patna decision. 

In ChAtnnathas v. Kulasekara* the matter was set at rest once and for all. 
Their Lordships of the Supreme Court decided in that case that there could be 
no doubt that a member of a joint family owning an impartible estate could on 
behalf of himself and his heirs renounce his right of succession, but any such 
Telinquishment must operate for the benefit of all the members and the surrender 
must be in favour of all the branches of the family or in favour of the head of 
the family as representing all its members. In that case it was held that the 
document which came up for consideration could not operate as a valid relin- 
quishment as it did not evidence an intention on the part of the member con- 
cerned to surrender the right of succession of his branch and was not executed 
in favour of the head of the family or in favour of all the members of the family. 
In the case before us nothing could be clearer than this that Shriniwas intended 
to surrender the right of succession of his branch. There is also no doubt that 
the document was executed in favour of the head of the family, namely, Deoraoc. 
That being so, it is quite clear that the relinquishment by Shriniwas of his own 
interest in the property and the interest of his issues was a valid relinquishment. 

There is one more aspect to which we must advert in conclusion. Plaintiffs 
Nos. 2 and 8 cannot succeed to the property so long as plaintiff No. 1 is alive. 
So far as plaintiffs Nos. 2 and 3 are concerned, succession would open on the 
death of plaintiff No. 1. Now, so far as plaintiff No. 1 is concerned, it is to be 
remembered that he was a party to the document dated March 10, 1930. He 
was one of the persons who was responsible for bringing into existence the set- 
tlement which is evidenced by the document dated March 10, 1980. He was 
anxious to get half share in the property which was once the joint family pro- 
perty. He did not want to wait until a suit for the partition of the joint family 
property might be brought and he might be allotted his half” share in that suit. 
It is hardly permissible to him to say that what was done by him in the year 
1930 was against law and therefore relief should be given to him against his 
illegal action. He cannot take advantage of his own illegality. As has been 
said by their Lordships of the Privy Council, a person cannot blow hot and 
cold in one breath. He cannot be permitted to approbate and reprobate at one 
and the same time. Here is a case of Shriniwas having retained to himself the 
benefit and enjoyment of the share in the joint family property to himealf 
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from March 10, 1930, right down to this day. How could he retain to himself 
that benefit and at the same time say that what he had done was illegal and that 
he should be relieved against what he had done? It is impossible to counte- 
nance such a contention pressed before us so strenuously by his learned advo- 
cate Mr. Bobde. The contention must fail, So far as plaintiffs Nos. 2 and 3 are 
concerned, they may, when time arrives, take such action as they may be 
advised. At the present time, we are of the view that the learned Judge’s deci- 
gion ig correct, and this Letters Patent appeal must fail and be dismissed with 


costa. 
. At tife outset, the learned advocate Mr. Sheode appearing for the respondents 
had raised a preliminary objection against the maintainability of this appeal 
and the objection was raised under s. 14(4) of the Hindu Succession Act, 1956 
(XXX of 1956). Mr. Sheode contended that In view of the fact that ever since 
March 10, 1930, the property which is the subject-matter of the suit is held by a 
female Hindu, namely, Chandrabhaga defendant No. 1, the provisions of s. 14 of 
the Hindu Succession Act would be attracted and she must be held to be the full 
owner of these properties. This submission was opposed by the learned advocate 
Mr. Bobde who said that in this case succession opened in the year 1983 when 
Deorao died on January 10, 1988. According to Mr. Bobde, plaintiff No. 1, 
upon the death of Deorao, would inherit the property by virtue of his being 
an heir of Deorao. Mr. Bobde contended that the provisions of the Hindu Suc- 
cession Act could not vacate the title of plaintif No. 1, which plaintiff No. 1 
had acquired on January 10, 1983,—long before the Hindu Succession Act was 
enacted. We have not gone into these contentions of the learned advocates 
Messrs Bobde and Sheode as we decided to dispose of the appeal on merits. 
Appeal dismissed. 


l ‚Before Mr. Justice J. C. Shah and Mr. Justice Gokhale. 

THAKORELAL CHATURBHUJ DALAL v. THE STATE OF BOMBAY.* 

Bombay Essential Commodities (Regulation of Disposal and Acquisition) Order, 1947, 
Cls. 4 5—Essential Supplies (Temporary Powers) Act (XXIV of 1948), Secs. 3, 4— 
Whether cls. 4 and 5 of Order ultra vires Provincial Government—Provincial Govern- 
ment whether competent to delegate powers delegated to it under s. 4 by issuing 
general authority tn that behalf to tte subordinate officers. 

Clauses 4 and 5 of the Bombay Essential Commodities (Regulation of Disposal 
and Acquisition) Order, 1947, are not ultra vires the Provincial Government. 

The Provincial Government in exercise of the delegated authority under s. 4 of 
the Essential Supplies (Temporary Powers) Act, 1946, has power to issue orders, 
which are general as well as specific. 

Santosh Kumar Jain v. The State,’ Harishankar Bagla v. The State of Madhyr 
Pradesh" The State v. Amir Chand" and Fakir Mohammad v. King,‘ referred to. 


Tue facts appear in the judgment. 


8. M. Skah, with A. N. Burti, for the appellants. 
V. S. Desai, Government Pleader, for the respondent. 


J. C. Sman J. This is an appeal against the decree passed by the Civil Judge 
(Senior Division) at Broach in Special Civil Suit No. 1 of 1952 dismissing the 
plaintiffs’ suit for damages against the State of Bombay. The plaintiffs claim- 
ed damages on the plea that the Rationing Officer, Broach, passed an order on 
November 17, 1948, freezing and requisitioning certain stocks of wheat in the 
plaintiffs’ custody and the District Magistrate passed an order dated J anuary 18. 


_ *Devided, November'26, 1967. First A 1 [1951] 8. C. R. 308. 
No. 887 of 1958, from the decision of R.K. 2 [1955] 18. O. R. 380. 
Saklikar, Civil Judge, Senior Division st Broach, 8 [1953] Punj. 80. 

in Special Civil Bult No. 1 of 1952. 4 [1052] A. L R. Orima 87. 
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1949, ordering that the stocks of wheat be sold at the price (fixed by the R 
which was below tlie market value of wheat, and that those orders were illegal and 
ultra vires. The learned trial Judge held that the orders were ulira wires the 
District Magistrate, but i in his view the plaintiffs had no cause of action because 
the stocks of wheat in respect of which the plaintiffs claimed damages did not 
belong to them. 


The facts which give rise to this appeal may be briefly stated. Plaintiffs 
Nos. 1 and 2 and one Hiralal Thakorlal Dalal were on business in 
groceries at Broach in the name and style of Messrs. Hir Thakorlal Dalal 
Hiralal died having made a will whereby he appointed three persons, who were 
impleaded in this guit as plaintiffs Nos. 3, 4 and 5, as executors. On November 8, 
1948, one Jayantilal Parsudides Dalal of Dholka sent a consignment of 150 
bags of wheat to Messrs. Hiralal *Thakorlal Dalal at Broach to be sold by, the 
latter firm as commission agents and pakka adattas. It is claimed by the 
plaintiffs that out of the 150 bags of wheat, 114 belonged to Jayantilal Par- 
gotamdas and the remaining 36 bags belonged to one Chhotalal Chakubhai of 
Bavla. On November 17, 1948, when the stocks of wheat were in the custody 
of the firm of Hiralal Thakorlal Dalal, an order was issued by the Rationmg 
Officer, Broach, purporting to be made ‘under the orders of the District Magis- 
trate, directing that firm not to dispose of 98 bags of wheat without permit from 
a competent authority. On January 8, 1949, the District Magistrate, Broach, 
purporting to exercise authority under the eee Essential Commodities 
(Regulation of Disposal and Acquisition) Order, 1947, directed the firm of 
Hiralal Thakorlal Dalal to sell and deliver to the godown manager, Broach, the 
98 bags of wheat at the rate of Rs. 18 per Bengal maund. The District Magis- 
trate also ordered that the price realized may be retained ‘‘in deposit.” The 
firm of Hiralal Thakorlal Dalal failed to comply with the order and, therefore, 
the bags were seized and taken possession of by the Rationing Offiter, Broach, 
on January 18, 1949. It appears that the owner Jayantilal Parsotam 
was prosecuted for exportmg wheat from the Ahmedabad District to Broach in 
violation of a ban imposed by the Provincial Government prohibiting export 
of wheat from the Ahmedabad District. The trial Court convicted 
Jayantilal Parsotam, but in the Court of Session his appeal was allowed and 
he was acquitted. It appears that in those proceedings it was ordered that the 
wheat which had been attached should be handed over to Jayantilal Parsotam. 
On October 8, 1951, the plaintiffs, who are the surviving partners of the firm 
of Hiralal Thakorlal Dalal and the executors under the will of the partner 
Hiralal Thakorlal, served a notice upon the State of Bombay claiming Ra. 8,824 
as damages and Re. 1,544 as interest thereon. The State of Bombay having 
failed to comply with the demand, on January 15, 1952, Special Civil Suit No. 1 
of 1952 was filed for a decree for Rs. 10,368 as damages for conversion of the 
plaintiffs’ goods and interest thereon. The learned trial Judge was of the view 
that the order passed by the District Magistrate ordering sale of the goods was 
illegal and the plaintiffs were entitled to maintain an action for damages; but 
on the view that the plaintiffs had not suffered any loss by virtue of the wrong- 
ful action of the District Magistrate the plaintiffs’ suit was dismissed. 


In this appeal, the principal question which falls to be determined is whether 
the order of the District Magistrate was ‘‘ulira vires and ilegal” as contended 
by the plaintiffs. In order to appreciate that contention it may be necessary 
to refer to certam legislative provisions. 

In 1946 the Central Government passed the Essential Supplies (Temporary 
Powers) Act (XXIV of 1946). That Act was intended to provide for the con- 
tinuance, during a limited period, of powers to control the production, supply 
and distribution of, and trade and commerce in, certain commodities. ‘‘Hesen- 
tial Commodity” was defined in s. 2(a) of the Act as inclusive of various 
articles including foodstuffs. By s. 8 authority was conferred upon the Central 
Government i in so far as it appeared to it to be negessary or expedient for main- 
taining or increasing supplies, of any essential commodity, or securing their 
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equitable distribution and availability at fair prices to provide by order for regu- 
lating or prohibiting the production, supply and distribution thereof and trade 
and commerce therein. It may be observed that the powers conferred upon the 
Central Government were in the nature of delegated legislative powers, and 1t 
has been held by the Supreme Court in a recent judgment that such delegation 
of legislative power is permissible. By subs. (2) of a. 3 of the Act it was pro- 
vided : 

“Without prejudice to the generality of the powers conferred by sub-section (1), 
an order made thereunder may provide—... 

(f) for requiring any person holding stock of an essential commodity to sell the 
whole or*a specified part of the stock at such prices and to such persons or class of persons 
or fn such circumstances as may be specified in the order}... 

(4) for any incidental and supplementary matters, Inchiding in particular the enter- 
ing shd search of premises,...the seizure by a person authorised to make such search of 
any article in respect of which such person has reason to believe that a contravention of 
the order has been, is being or is about to be committed,...” 


By suba. (3) of s. 3 of the Act, as it originally stood, it was provided that 
“an order made under sub-section (1) may confer powers and impoge duties upon 
the Central Government or officers and authorities of the Central Government, notwith- 


standing that tt relates to a matter in respect of which the Provincial Legislature also 
has power to make laws.” 


By s. 4 of the Act it was provided that 


“The Central Government may by notified order direct that the power to make 
orders under section 3 shall, in relation to such matters and subject to such conditions, 
if any, as may be specified in the direction, be exercisable also by— 

(a) such officer or authority subordinate to the Central Government, or 

(b) such Provincial Government, as may be specified in the direction.” 

On November 2, 1946, the Central Government delegated its powers to the 
Provincial Governments by Notification No. PY. 603 (2)/I, dated October 21, 
1946. That Notification stated that in exercise of the powers conferred by s. 4 
of the Essential Supplies (Temporary aha Act, 1946, the Central Govern- 
ment is pleased to direct that the powers conferred on it by subs. (1) of s. 3 
of the Act to provide for the matters specified in subs. (2) thereof shall, in 
relation to foodstuffs, be exercisable also by any Provincial Government, sub- 
ject to the condition, that bafore making any order relating to any matter spe- 
cifled in cls. (a), (b), (c), (ad), (f) and (g) of sub-s. (2), the Provincial Govern- 
ment shall obtain the concurrence of the Central Government. In exercise of 
the powers conferred upon the Provincial Government by s. 3 of the Essential 
Supplies (Temporary Powers) Act, 1946, read with the above Notification, the 
Government of Bombay issued the Bombay Essential Commodities (Regulation 
of Disposal and Acquisition) Order, 1947. By cL 4 of this Order, in so far as it 
is material, it was provided: 

“Any person or class of persons holding stocks of any essential commodity, whether 
on his own account or on behalf of any other person, when so directed...by the District 
Magistrate... by notice given in the manner described in clause 8, shall not use, remove, 
sell or otherwise dispose off such stocks or cause them to be used, removed, sold or dis- 
posed of, without a permit issued by the officer concerned.” 

Clause 5, in so far as it is material, provided: | 

“...the District Magistrate may direct by a notice given in the manner described in 
clause 8 that any person or class of persons holding stocks of any essential commodity - 
shall sell the whole or a specified part of such stock to the officer who gives the notice 
or to any person whom he may name theretn.” 

Hvidently, the order dated November 17, 1948, was passed in exercise of autho- 
rity conferred by cl. 4 of the Bombay Essential Commodities (Regulation of 


Disposal and Acquisition) Order, 1947, and the subsequent order dated January 
18, 1949, was passed under ol. 5(1) of that Order. 
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The validity of the two orders is impugned not on the ground that they could 
not be passed respectively under cls. 4 and 5 of the Order, but on the plea that 
els. 4 and 6 of the Order are themselves wlira vires the Provincial Government. It 
is urged that by s. 8 of the Essential Supplies (Temporary Powers) Act, 1946, 
the Central Government is invested with the power to issue orders providing for 
regulating or prohibiting the production, supply and distribution of and trade 
and commerce in any ‘essential commodity’, and even if the Central Government 
is entitled to delegate its powers under s. 4 to the Provincial Government, the 
Provincial Government is not authorised to issue general orders conferring 
powers upon its subordinate officers to take steps for regulation, production, 
supply and distribution of and trade and commerce in essential commodities. 
The argument in substance is that the power conferred under’s, 3 is a legislattve 
power and the Central Government having by the Parliament been invested 
with legislative power, the Provincial Government may by a notification issued 
under s. 4 be invested with that power, but the Provincial Government is in- 
competent to redelegate the powers delegated to it, by issuing general autho- 
rity in that behalf to its subordinate officers. It was contended that the Provin- 
cial Government can only exercise its authority by issuing a specific order against 
an individual and, in the present case, as the orders were not issued by the 
Provincial Government against the firm of Hiralal Thakorlal Dalal but by the 
Rationing Officer and the District Magistrate, those ordera were unauthorised. 
In support of that contention our attention was invited to the terms of sub-a. (3) 
of s. 8 of the Essential Supplies (Temporary Powers) Act, 1946, as they ori- 
ginally stood and as they stood amended by Act LIT of 1950. It appears from 
gub-s. (3) of s. 8 of the Act, as it originally stood, that an order made under 
sub-s. (1) may confer powers and impose duties upon the Central Government 
or officers and authorities of the Central Government, notwithstanding that it 
relates to a matter in respect of which the Provincial Legislature also has 
power to make Jaws. By sub-s. (3) the domain of the Provincial Legislature 
to legislate in mattera which were within ita competence under the Government 
of India Act, 1935, was invaded. By Act LII of 1950, sub-s. (3) of s. 3 was 
amended and now reads as follows: 

“An order made under sub-section (1) may confer powers and impose duties upon 
the Central Gbvernment or the State Government or officers and authorities of the Central 
or State Government and may contain directions to any State Government or to officers 
and authoritles thereof as to the exercise of any such powers or the discharge of any 
guch duties.” 


It is evident that before sub-s. (3) of 8. 3 was amended it was competent to the 
Central Government, exercising its powers, to legislate upon matters within the 
legislative domain of the Provmeial Legislature, and Parliament by the amend- 
ment removed that anomaly. Since the amendment the Central Government by 
notified orders made under subs. (1) could only confer powers and impose duties 
upon the State Governments or officers and authorities of the State Government 
and algo issue any directions to the State Government or to officers and authorities 
thereof. Evidently the vice of sub-s. (3) of s. 3, as it originally stood, has been 
removed by the amendment, the Central Government being entitled to issue 
directions to the State Government or to officers and authorities of the State 
Government but without trespassing upon the powers of the Provincial Legis- 
lature. 


By a. 8 the Central Government is invested with the power of issuing notified 
orders and those notified orders may provide for regulatitn or prohibition in 
the matter of production, supply and distribution of any essential commodity. 
The words used in s. 8 clearly authorise the Central Government to issue noti 
fled orders devising machinery for effectuating the purpose of regulating or 
prohibiting the production, supply and distribution of the essential commodity. 
These notifled orders intended to be made by the Central Government are legis- 
lative orders and not executive orders; if authority be needed in support of 
that view, it is to be found in the judgment oftheir Lordships of the Supreme 
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Court in Harishankar Bagla v.: The State of Madhya Pradesh.’ In that case 
the validity of cl. 8 of the Cotton Textile (Control of Movement) Order, 1948, 
was challenged by a person who had been convicted for transporting cloth with- 
dut a permit as required by the Control Order. It was urged by the accused 
that s. 3 of the Essential Supplies (Temporary Powers) Act, 1946, which enable- 
ed the Central Government to issue notified orders, was ultra vires the Legis- 
lature on the ground of excessive delegation of the legislative power, and it was 
also urged that s. 4 of the Act which enumerated the classes of persons to whom 
the power could be delegated by the Central Government was ultra vires. Their 
Lordships held that the Legislature having declared the policy of the law and 
the legal*principles which are to control any given cases and having provided a 
standard to guide the officials or the body in power to execute the law and hav- 
ing provided that principle, namely, the maintenance or increase in supply of 
essential commodities and of securing equitable distribution and availability at 
given prices, the provisions of ss. 8 and 4 of the Essential Supplies (Temporary 
Powers) Act, 1946, could not be regarded as wra vires. Their Lordships 
observed that (p. 388): 
“...the preamble and the body of the sections (in the Essential Supplies (Temporary 

Powers) Act, 1948,) sufficiently formulate the legislative policy and the ambit and the 
character of the Act is such that the details of that policy can only be worked out by 
delegating that power to a subordinate authority within the framework of that policy.” 
On that view it was held that s. 8 of the Act was not invalid on the ground of 
excessive delegation and the power of the Central Government could be validly 
delegated to the Provincial Government by notification under s. 4 of the Act. 
. By delegation under s. 4 all the powers of the Central Government subject 
to any restrictions that the Central Graa may impose in that behalf, may 
be conferred upon the Provincial Government. Under Notification No. Py 
603(2)/I dated October 21, 1946, the Provincial Government was competent to 
issue notified orders providing for regulating or prohibiting the production, 
supply and distribution of the easential commodities, and such orders could bo 
general or directed against individuals or specified class of individuals. By 
virtue of the delegation under s. 4 the Provincial Government became entitled 
to exercise legislative authority vested in the Central Government by s. 3(1); 
and we fail to see any rational ground for holding that the Provincial Govern- 
ment could not confer upon its officers powers for carrying out the provisions 
of the notified orders which it was competent to make by the combined operation 
of ss. 8 and 4 and the notification issued by the Central Government. 

It is true that sub-s. (2) of s. 3 sets out in its various clauses the powers which 
may be exercised under the notified order, and a variety of powers are described 
in sub-s. (2). But as has been observed by their Lordships of the Supreme 
Court in Santosh Kumar Jain v. The Siate® this form of legislation is not in- 
tended to restrict the wide powers conferred by the operative part which confers 
authority to issue orders. 

In Santosh Kumar Jain v. The State it was held by the Supreme Court that 
sub-s. (2) of s. 3 of the Essential Supplies (Temporary Powers) Act, 1946, con- 
ferred no further or other powers than what were conferred by sub-s, (1) and 
the enumeration of certain matters in sub-s. (2) was merely illustrative, as such 
enumeration was ‘‘without prejudice to the generality of the powers conferred 
by sub-section (1)’’, and in coming to that conclusion their Lordships approved 
of the rule enunciated by the Privy Council in King-Emperor v. Stbnath 
Banerp.° It cannot therefore, be said that the authority to issue notified orders 
under s. 3(1) is authority of different quality or character from the authority 
under s. 3(2), An order which falls under the description of any of the clauses 
of sub-s. (2) of s. 8, is not on that account an order which is not issued under 
sub-s. (1) of B. 3. ` 

There is, in our judgment, no warrant for the contention that under sub-s. (2) 


1 [1955] 18. 0. R. 880. 8 (1045) LR. 72 L A. 241, s.o. 48 Bom. 
2 [1961] 8. 0. R. 303 å Ee 


£957, | _ THAKORHLAL V. STATE OF BOMBAT (aA.c.I.-—J. 0. Shak J. 585. 


of s. 3 only specific- orders directed against individuals can be passed. It is true 
that by el (f) of sub-s. (2) of s. 3 it is open to the Central Government in exer- 
cise of its authority under gub-s. (1) to issue an order requiring any person 
holding stocks of an essential commodity to sell the whole or a part of the stock 
at such prices and to such persons or class of persons or in such circumstances as 
may be specified in the order. That, however, does not justify the view that the 
order must be directed to any specified individual, The order may well be a 
general order, i.e, applicable to a class of people or generally or a specific 
order. In Santosh Kumar Jain’s case, to which we have already referred, the 
validity of certain orders issued by the order of the Governor of Bihar under 
the Sugar and Sugar Products Control Order, 1947, issued by the Government 
of Bihar was challenged on the ground that the Provincial Government was 
entitled to issue only general orders and: not specific orders. Their Lordships 
of the Supreme Court held that the Provincial Government in exercise of its dele- 
gated authority was entitled to issue orders general as well as specific. It was 
observed at page 307 of the report :— 

“Tt was contended that an order under sub-section (1) should be in the nature of 
a rule or regulation of general application, like the Sugar and Sugar Products Control 
‘Order, 1947, Issued by the Central Government on 4th August 1947, as the sub-section 
confers on the Central Government only the power to ‘provide for regulating or prohibit- 
ing the production, supply, distribution, etc., of essential commodities, and does not 
authorise the making of an ad hoc or special orders with respect to any particular person 
or thing. We see no reason to place such a restricted construction on the scope of the 
power conferred on the Central Government. The term ‘notified order’ which is defined 
as meaning ‘an order notified in the official Gazette’ is wide enough to cover special as 
well as general orders relating to the matters specifled in section 3. The power to provide 
for regulating or prohfbitmg production, distribution and supply conferred on an execu- 
tive body may well include the power to regulate ar prohibit by issuing directions to a 
particular producer or dealer or by requiring any specific act to be done or forborm 
in regard to production, etc, and the provisions of section 4 lend support to that 
view.” | ` 
After examining the scheme of the Act their Lordships negatived the contention 
that a specific order issued against an individual was not within the competence 
of the Provincial Government. In the present case the reverse argument is 
sought to be urged before us. It is urged that only specific orders can be issued 
by the Provincial Government and general orders cannot be issued. In our judg- 
ment, the observations in Santosh Kumar Jain’s case clearly support the view 
that the Provincial Government in exercise of the delegated authority under 
s. 4 has power to issue orders, which are general as well as specifie. 

Our attention was invited to a Judgment of the Punjab High Court reported 
in The State v. Amir Chand'. That was a case in which the Rationing Con- 
troller of Ambala had issued an order under el. 3 of the East Punjab Hoarding 
of Foodgrains Order, 1947, directing all owners of establishments, traders (in- 
cluding millers) and each householder (who held more than two maunds of 
rationed f ing at the commencement of rationing) in the rationed area of 
Ambala City and Ambala Cantt., to submit a return in the enclosed form, show- 
ing stocks of rationed foodgrains held by them on January 1, 1949. This order 
was held by the Punjab High Court to be wira vires the Rationing Controller. 
It was not disputed in that cass that the authority of the Central Government 
under s. 8 of the Essential Supplies (Temporary Powers) Act, 1946, was con- 
ferred upon the Provincial Government by a notification umder s. 4 of the Act, 
and in pursuance of that authority the Punjab Government issued the East 
Punjab Hoarding of Foodgrains Order, 1947. By that Order the District Magis- 
trate was authorised at any time, by general or special order, in writing, to 
direct any producer, firm, bank or other person to declare his stocks of ood- 
grains in such form as may be prescribed by the District Magistrate, and within . 
such period as may be ‘specified i in the order ane the Sia Magistrate exer- 
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cised that power. The respondent in that case having contravened the order, 
was prosecuted under s. 7 of the Essential Supplies (Temporary Powers) Act. 
The trial Court convicted the respondent. In appeal to the Court of Session the 
order of conviction was set aside on the ground that the Rationing: Controller 
had no power to pass the order in question. The matter was then taken m 
appeal to the High Court by the State. It was urged on behalf of the State that 
the order passed. by the Rationing Controller was not a legislative order of the 
nature contemplated by s. 8 but was an executive order issued by him in exer- 
cise of the powers conferred by the Provincial Government by virtue of the 
East Punjab Hoarding of Foodgrains Order, 1947. The High Court declined 
to accept that contention and observed that the order wag legislative in charac- 
ter and not executive. That is clear from the following observation in the judg- 
ment (p. 84): , 

‘The only point for decision in the present case is whether the Central Government 
had delegated to the Rationing Controller of Ambala the legislative powers which were 
exercised by him on the Sist December 1948.” . ; 

We have not been shown the text of the Hast Punjab Hoarding of Foodgrain 
Order. Prima ‘facts the form in which the order was passed suggests that it- 
was an executive order, and no reasons have been set out in the judgment to 
show that the order was a legislative order. The only ground for holding that 
the Rationing Controller had no power to issue the order was that as the Provin- 
cial Government as exercising delegated power, it was incompetent to re-dele- 
gate the powers to the District Magistrate or to the Rationing Controller. Lf 
the power exercised by the Rationing Controller m issuing the order was legis- 
lative power, the impugned order was properly regarded as unauthorised: if 
the power was executive m character, it could be validly exercised by the officers 
of the Provincial Government. In the present case the order directed against 
an individual by the District Magistrate requiring him to sell wheat cannot be 
called a legislative order. The District Magistrate by requiring a person speci- 
fled in the order to sell an essential commodity, to another, is only directing 
sale of that commodity by a specified individual to another and is not attempt- 
ing to legislate. That being so, the principle of the case in The State v. Amir 
Chand cannot have any application to the facts of the present case. 

Our attention was also invited to a Judgment of the Orissa High Court report- 
ed in Fakir Mohammad v. King’. In that case, it appears that a Sub-Divisional 
Magistrate purported to pass an order under s. 8 of the Essential Supplies 
(Temporary Powers) Act, 1946, directmg the appellant to supply a certain 
quantity of paddy at a specified price; and that order was held to be lira vires 
because the delegation of powers to that officer by the Central Government was 
not established. It appears that a general order was issued by the Central 
Government investing the Provincial Government with authority under s. 8 and 
the Provincial Government had also issued an order relating to foodstuffs, but 
the general order was not on the record and the order which was passed by the 
Sub-Divisional Magistrate purported to be one not in exercise of any authority. 
conferred upon him by the Provincial Government but pursuant to ‘an order 
under s. 8(3) of the Essential Supplies (Temporary Powers) Act. In that case, 
if the Sub-Divisional Magistrate claimed to exercise authority in pursuance of 
an order under s. 3 of the Essential Supplies (Temporary Powers) Act by the 
Central Government, that authority had to be established, and in the absence 
of such authority, indisputably the order passed by the Sub-Divisional Magis- 
trate was unauthorised. This case is again not an authority for the proposition 
which is contended for, viz., that the Provincial Government exercising powers 
delegated to it under s. 4 of the Hssential Supplies (Temporary Powers) Act 
must directly issue orders for carrying out the purpose of that Act. 

We are unable, therefore, to agree with the view of the learned trial Judge 
that the impugned orders were unauthorised. We hold that the order directing 
sale of stocks of wheat in the custody of the plaintiff was a valid order and within 
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the dompen of the District Magistrate. On that view of the case, it is un, 
necessary for us to consider whether the goods which were frozen and ultimate- 
ly ‘ardered.to be sold by Order dated January 18, 1949, did belong to the plain- 
tiff’s firm or belonged to someone élse. The appeal, therefore, fails and is dis- 
missed with costs. 

It appears that an amount exceeding Re. 8,000 is lying with the State of 
Bombay, being the sale price realised by sale of the stocks of wheat which are 
the subject-matter of this litigation. The Magistrate, who tried Jayantilal Par- 
sotam, the original owner of the wheat, has directed that the stocks of wheat, 
which were the subject-matter of the criminal prosecution, should be handed over 
to the accused. That order was confirmed in appeal to the Court of Session at 
Ahmedabad. <A dispute, therefore, has arisen as to who is the owner of the 
goods. The Criminal Court appears to have taken the view that the 
wheat belongs to Jayantilal ‘Parsotam, while the plaintiffs claim that they were 
the owners of the wheat. The question as to who is the owner of the goods must 
be decided in proper proceedings instituted against Jayantilal Parsotam or 
other person interested therein. We cannot in this suit pronounce upon the 
question whether the plaintiffs are entitled to receive the sale-proceeds from the 
State. The plaintiffs may, if so advised, file a suit after impleading proper 
parties, and obtain a declaration as to their right to receive that amount, 


Order accordingly. 


Before Mr. Justice J. C. Shah and Mr. Justice Gokhale. 


CHHOTALAL KALIDAS v. LAXMIDAS MAYARAM.* 


Court-fees Act (VII of 1870), Secs. 7(iv)(c), 8A, Sch. I, art. 17(iv), (wH)—-Sults Valuation 
Act (VII of 1887), Sec. 8—Suit filled tn City Civil Court for declaring sale of property 
legal and void and for injunction restraining defendants from completing sale— 
Plaintif valuing claim for Court-fees at Rs. 420—Whether sult governed by s. T(iv) (o 
-—Court whether competent under s. 8A to revise valuation made by plainiff—Juris- 
diction of City Civil Court-to entertain suit. 


The reliefs clatmed by the plaintiffs in a suit filed in the City Civil Court, Bombay, 
were a claim for a declaration that a certain sale effected by defendant No. 1 in 
favour of defendant No. 2 was ‘Illegal, void, invalid, ineffective and bad in law’ and 
the same be set aside, and for an injunction against the two defendants restraining 
them from proceeding further with the completion of the sale. The plaintiffs valued 
the claim for Court~fee and jurisdiction at Rs. 420. The defendants contended that 
the jurisdiction of the City Civil Court being limited to Rs. 25,000, the Court was 
incompetent to entertain the suit as the value of the subject-matter of the suit 
exceeded that amount:— 

Held, that the sult fell expremaly within the description of a suit to obtain a decla- 
ratory decree where consequential relief was prayed under s. 7(iv)(c) of the Court- 
fees Act, 1870, and the plaintiffs were entitled to put thelr own valuation on the 
subject-matter of the sut, 

that as the valuation made by the plaintiffs was not shown to be wrong, the juris- 
diction of the Court to determine the correct valuation under s. 8A of the Court- 
fees Act was not attracted, and 

that the City Civil Court had furisdiction to entertain the sutt. 

If in a case there is some standard by reference to which tt may be possible to 
value the subject-matter of a sutt, and the Court comes toe the conclusion that the 
valuation made by the plaintiff is wrong, tt is open to the Court under s. 8A of the 
Court-fees Act, 1870, to revise the valuation made by the plaintiff. 


Ons Laxmidas and others (plaintiffs) filed a suit against Chhotalal ard 
another (defendants Nos. 1 and 2) in the Bombay City Civil Court for a declara- 
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tion that the sale of certain immovable properties by defendant No. 1 in favour 
of defendant No. 2 at an auction sale held on October 11, 1954, was illegal, void, 
invalid, ineffective, bad in law and not binding upon the plaintiffs; for a decree 
setting aside the gale; for a permanent injunction against defendant No. 1 
restraining him from proceeding further with the completion of the sale and 
conveying the properties in favour of defendant No. 2 and for a permanent 
injunction against defendant No. 2 restraining him from completing the sale 
and having the properties conveyed in his favour. The plaintiffs alleged that 
they were the owners of the properties, that defendant No. 1 was the mortgagee 
by virtue of a transfer of a mortgage and a further charge created in his favour 
and that Uefendant No. 1 purported to exercise the power of sale provided: in 
the deed of transfer of the mortgage and the further charge. They further al- 
leged that defendant No. 2 was declared to be the highest bidder at the auction 
gale atid at the end of the auction sale an agreement to purchase the properties 
was executed by defendant No. 2. According to the plaintiffs the properties 
‘were worth over one lac of rupees. In the plaint the plaintiffs had valued their 
claims for the purposes of Court-fees and jurisdiction at Rs. 420, Re. 320 being 
for a declaration for setting aside the sale and Rs. 100 as to injunction. Defendant 
No. 1 inter alia contended that the value of the suit properties being above 
Ra. 25,000, the Court had no jurisdiction to try the suit. The trial Judge held 
that the Court had no jurisdiction to try the suit and returned the plaint to the 
P for presentation to the proper Court, observing in his judgment as 
ollows :— 

“In this case, the plaintiffs have filed this suit for a declaration that the auction sale 
held by the mortgagee, the defendant No. 1, in exercise of the power of sale conferred 
upon him by the deed of mortgage in his favour, is not proper. If the sale is completed 
in favour of defendant No. 2, not anly the mortgagee’s right but the equity of 
redemption outstanding in favour of the mortgagors, Le. the plaintiffs, will also pass to 
the purchaser, namely, defendant No. 2 Therefore, the value of this suit is not 
merely the value of the equity of redemption but the value of the whole property, ane 
on the plaintiffs’ own showing, in para. 15 of the plaint, the properties are worth more 
than rupees 1 lac. Therefore, one thing at least is clear that the subject matter of the 
sult is worth nearly 1 lac of rupees In value according to the plaintiff’ own showing, and, 
to view of s. 8A of the Court Fees Act, it is not the valuation put forward by the plain- 
tiffs’ tn pera. 18 of the plaint, namely, Rs. 420, which is to be held as the valuation for 
the purposes of Court Fees, but it is the value of the subject matter in suit that is to 
‘be held as the valuation for the purposes of Court Fees. I accept the plaintiffs’ own valuation 
in respect of the value of the properties and, therefore, it is clear that if rupees 1 lac is 
accepted to be the valuation for the purposes of payment of Court Fees, then s. 8 of the 
Suits Valuation Act will apply and this Court will have no jurisdiction to try this suit 
‘because the valuation of the sult for furisdiction will be beyond the pecuniary jurisdic- 
tlon of this Court. 


Even Hf I am wrong on this aspect of the case and it is to be held that s. 8A does not 
apply to this case and that s. 7(iv)(c) as unamenced is to govern this suit, I have still 
to ask myself the question whether s. 7(iv)(c) really applies to the facts of this case. 
It bas been held by our High Court in the case of Bai Lilavctt v. Vadilal Purshottamdas 
reported in 47 Bom. LR. 386 that a suit for declaration that a decree for Rs. 5,366 odd 
is void and ineffective is governed not by s. 7(ie)(c), but by art. 17(0) of the Court- 
fees Act, 1870, as amended by the Bombay Finance Act, 1982. What happened in that 
suit was that the sult was filed for a declaration that the decrees passed against the 
opponent in earlier sults were obtained by misrepresentation, fraud and undue advantege 
and were therefore unenforceable, void and ineffective and for an intunction restraining 
the petitioners from executing the said decree. The trial Court held that the suit was 
for declaration with an infimetion as consequential rellef and, therefore, the suit fell 
under s. T(iv)(c). It was held by the Division Bench, judgment being delivered by His 
Lordship Mr. Justice Lokur, that the pldint was to be valued according to the rellef 
claimed and not according to the recitals in the body of the plaint and it was obvious that 
the suit was one for setting aside the decrees passed against the plaintiff. The appro- 


1957.] CHHOTALAL KALIDAS 0. LAXMIDAS (A.0.J.) 589 


priate provision in the Court-feps Act for such a suit was art 17(9) of the Second Sche- 
dule as amended by the Bombay Finance Act of 1982. Their Lordships in terms held that 
s. T(io)(c) did not apply to such a suit. In the present case also, though the plaintiffs have 
asked for a declaration and also for an injunction, in effect, what they have asked for is 
setting aside of the auction sale at which defendant No. 2 was declared to be highest bidder 
and at which the agreement of sale had been executed in favour of defendant No. 2. 
There are no specific provisions for such a suit in any of the articles of the Court-fees 
Act. Therefore, the suit would be governed by the provisions of the residuary art. 1 
of the First Schedule to the Court-fees Act. It is clear on the decision in Bai Lilavati v. 
Vadilal Purshottamdas that the case would not be governed by a. 7(iv)(c), because the: 
real relief which the plaintiffs seek In this sult is the relief for setting aside the aucthon 
salė and the agreement of sale in favour of defendant No. 2 and the reliefs for the 
declaration and injunction are a mere camouflage to hide the real and substantial relief 
which the plaintiffs desire to have. 


It has been held in the case of Waman Vinayak Parantpe v. Narayan Hart reported 
in 48 Bom. LR. 193 that s. 7(tv)(v) has application to declarations properly go called, 
such, for instance, as declarations of publio status, or a declaration that the plamtff 
holds public office, or a declaration as to the meaning of a will or a trust deed or other 
public documents and that it has no reference to the kind of declaratian in the sense of 
a finding of fact as to the plaintiffs’ title necessary for granting a decree for possession. 
In the present case, the declaration which is sought, namely, that the auction sale was 
vitiated by fraud and colusion and therefore is not binding on the plaintiffs, is meroly 
a finding of fact which will be necessary for the purpose of granting the plaintiffy’ decree 
for setting aside the auction sale. In that case, His Lordship Mr. Justice Sen at p. 195 of 
the report discusses the two decisions: one decision in (1982) LLR. 54 Allahabad 812 F.B, 
and another decision in (1937) LLR. 16 Patna 766, F.B. His Lordship has accepted the 
principal enunciated in these two Full Bench cases. A quotation fram the case of Rama- 
khelawen Sahu v. Bir Surendra Sahi, Le. the decision in 16 Patna, is given and the cor- 
rect test has been laid down in these terms: “In every sutt for possession the plaintiff 
cannot succeed unless he proves the facts necessary to establish his title, but the real 
remedy which he seeks is decree for delivery of possession. The distinction between the 
remedy sought and the finding of fact necessary to justify the granting of that remedy 
may be simply tested by considering whether the plaintiff obtaining an order for posses- 
sion but having been refused a formal ‘declaration’ in the decree could come to the 
Appellate Court with a complaint that he had not received the whole of the remedy 
for which he had asked... The plaintiff should only allege the facts necessary to esta- 
blish his title and that the defendant is wrongfully in possession. If he goes on to claim. 
in the manner so beloved of pleaders, a declaration of tittle in addition to an order for 
possession, the Court may and should treat the case as a claim for possession pure and 
simple, and ignore entirely the claim for a ‘declaration of title’.” Therefore applying the 
test laid down in 16 Patna 766 which was accepted by our High Court in 48 Bom. LR. 
193, I have to ask myself the question whether, tf the rellef of declaration, namely the 
declaration that the auction sale was invalid and therefore not binding upon the plaintiffs, 
is not granted to the plaintiffs but the relief of setting aside the auction sale is granted 
to them as also the relief of an injunction prayed for in prayer (b), can they go to the 
Court of appeal with a complaint that they had not received the whole of the remedy 
for which they had prayed, The answer will obviously be tn the negative, because once 
the plaintiff succeeds in setting aside the auction sale and the agreement of sale m 
favour of defendant No. 2, nothing more would remain so far as the claim in suit 
is concerned. Therefore, applying the test, it seems to me that the real relef which 
the plaintiffs have asked for is for setting aside of the auction shle and not for a mere 
declaration coupled with the consequential relief of an injunction. HE that test is to 
be applied, then the only article which would be made applicable to this suit would be 
the residuary article 1 of the First Schedule to the Court-fees Act and ad valorem feer 
would have to be paid according to the subject matter of the suit. 

There is one decision of our High Court reported in LLR. 29 Bom. 207 where it was 
held that the plaintiffs having sued for the cancellation of a sale deed and having framed 
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and to have an order to have it cancelled and a copy sent to the Sub-Registrar as pro- 
vided by s. 39 of the Specife Relef Act, the suit was one for a declaration with a 
distinct prayer for consequential relief and the case fell wunder s. 7(iv), cL (e), of 
the Court Fee Act, and the suit must be valued accordingly. It is to be borne In mind 
that in that case there was a distinct relief for cancellation of the sale deed and their 
Lordships held that s. 7(tv)(c) applied to such a case. As I have already observed, I 
arn of the opinion that this is not a suit which falls within the description of a sutt for 
declaration with a consequential relief or injunction, but it is a suit for the relief of 
setting aside the auction sale and, therefore, s. 7(iv)(c) bas no application to the case 
before p 

a ein ier 6? Bis a a aa A eh die Comte Ack 
as made applicable to the State of Bombay or considering the matter apart from the 
provisions of s. 8A, it is clear that the valuation fer the purposes of Court-fees will 
have to be on the footing of the value of the subject matter of the suit, namely, 1 lac 
of rupees. Therefore, by virtue of the provisions of s. 8 of the Suits Valuation Act, 
this Court will not have any jurisdiction to try this suit. In passing, I may mention 
that various authoritles were cited at the Bar. But, in view of the decisions of our 
own High Court and in view of the clear provisions of s. 8A of the Court-fees Act as 
made applicable to the State af Bombay, I am not dealing with those authorities. The 
authorities cited at the Bar but not dealt with by me were ILR 31 Bom. 73, 40 Calcutta 
245, ALR. (1985) Madras 1002, ALR. 54 All 722, 38 Madras $22, ALR. [1929] 491, 54 
AIL 812, ALR. (1989) Patna 254, ALR. (1941) Patna 382, ALR. (1941) Calcutta 534 and 
52 Calcutta Weekly Notes 389. As I have already stated, it is not necessary for me to 
deal with these authorities and, therefore, I have not dealt with them in my judgment. 
As I have come to the conclusion that the valuation for the purposes of Court-fees and 
hence for the purposes of the Suits Valuation Act is 1 lac of rupees, it is clear that 
the valuation of the sult is beyond the pecuniary jurisdiction of this Court and this 
Court has no jurisdiction to try this suit.” i 

Tes plaintiffs appealed to the High Court. The appeal was heard by Bavdekar 
J. who delivered the following judgment on August 8, 1956 :— 


BAVDEKAR J. This is an appeal arising from a suit for a declaration that 
the sale of the properties in suit by defendant No. 1 in favour of defendant No. 2 
in exercise of the powers conferred upon him by the mortgage deed in defen- 
dant No. 1’s favour was illegal, void, invalid, ineffective, bad in law and not 
binding upon the plaintiffs and for an injunction restraining defendant No. 1 
from completing the sale further and conveying the properties in favour 
of defendant No. 2. Corresponding injunction has been asked against 
defendant No. 2 also. The plaint was returned to the plaintiffs for presen- 
tation to the proper Court on the ground that the value of the subject-matter 
of the appeal is not what the plaintiffs put in their plaint, which was for the 
two reliefs together a sum of Ra. 420, but it was more than Rs. 25,000, to which 
the pecuniary jurisdiction of the City Civil Court is limited. 

Now, it igs common ground that the suit falls under s, 7(#v)(c) of the Court- 
fees Act as it is framed by the plaintiffs. In such a suit the plaintiffs were 
allowed to value the suit for the purposes of Court-fees at such amount as they 
pleased, and the value for the purpose of jurisdiction is the same as the 
value for the purpose of Court-fees. It is contended, however, on be- 
half of the defendants that in the year 1954 cl. (w) (c) of 8. 7 of the 
Court-fees Act was amended so far as Bombay is concerned by the addition of 
s. 8A, and that sectiqn now permits the Court, if it is of the opinion that the 
subject-matter of the suit is undervalued, to hold, if necessary, an inquiry and 
correct the valuation. In order to make the position quite clear there have 
been added to s. 7(#v) the words, ‘‘subject to the provisions of s. 8A with a. 
minimum fee of rupees ten in the case of suits falling under cls. (c) to (f).” 
That necessarily means that even though ordinarily speaking the amount at 
which the relief sought is valued in the plaint is the valuation upon which the 
Court-feeas are to be levied, this, would be subject to the power of the Court 
under s. 8A to correct the valuation. 
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The only question consequently is whether in this case there is any reason 
for the Court to say that the plaintiffs have undervalued the subject-matter 
of the suit. Now, the plaintiffs sued in this case for a declaration that the 
auction sale held by defendant No. 1 is not, for certain reasons, legal or binding 
apon the plaintiffs and for an injunction restraining defendant No. 1 from 
completing the sale and defendant No. 2 from completing the purchase. It is 
contended on behalf of the defendants that in such a suit the subject-matter 
is really speaking the value of the property which has been brought to sale. 
That contention obviously cannot possibly be accepted because the property 
has already been mortgaged by the plaintiffs, and if the sale is good, what the 
plaintiffs hold is the equity of redemption. Now, the property in this case was 
sold for a sum of Re. 57,000, and I am told that Ra. 48,000 and odd are due upon 
the mortgage. In the result, therefore, the correct valuation of the eq se aan of 
redemption assuming that that is the subjéct-matter of the suit, would 
9,000. It is true that the plaintiffs stated in their plaint that the property was 
worth about Rs. 1 lakh; but the defendants did not accept it, and consequently 
there is no reason why the price fetched for the property in auction, namely, 
Rs. 57,000, should not be taken as the correct valuation of the property. Hven 
assuming therefore that the valuation has got to be corrected, the plaintiffs’ suit 
cannot be valued at more than Re. 9,000, and the City Civil Court would have 
jurisdiction though undoubtedly the ‘question as to what Court-fee should have 
had to be levied will have to be gone into. 

But it does not seem to me that as a matter of fact the subject-matter of the 
suit is the equity of redemption. The plaintiffs’ suit is for a declaration and for 
an injunction. If the present auction sale is set aside, the p rty is liable to be 
put to sale again. It does not mean, therefore, that the , plaintiffs would necessarily 
retain the equity of redemption. It is difficult in circumstances like these to 
state what the relief of the plaintiff would be worth. If the auction sale is 
held hereafter and the property fetches lesa, all that the plaintiffs would have 
obtained by the present suit would be a logs. On the other hand, if the pro- 
perty was put up to auction again and fetches more, the plaintiffs would stand 
to benefit. What the plaintiffs stand to gain consequently as a result of this 
suit it is really impossible to say, and as a matter of fact it is because in caseg 
falling under s. 7 (w) (c) and (d) it is difficult to state what the correct valu- 
ation of the subject-matter is that the plaintiff is allowed to value the relief 
which he claims at such amount as he chooses. It is true that the Legislature 
itself has decided that this valuation may be corrected by the Court, but what 
has got to be valued is the subject-matter of the suit, and in this case the sub- 
ject-matter of the suit is neither the property which seems to be worth 
Ra. 67,000 nor the equity of redemption but the relief which the plaintiffs have 
elaimed, that is, the declaration and the injunction. It has got to be remem- 
bered that under s. 8A the Court first of all values the subject-matter of the 
suit and then it calls upon the plaintiff to pay the Court-fees upon that valu- 
ation. But even then it does not call upon the plaintiff to pay OCourt-feesa upon 
something which the plaintiff has not asked. If we look at s. 7 (sv) (c), what 
the Court-fees Act requires the plaintiff to pay the Court-fees on is the value 
of the relief which he claims. The relief is, therefore, the subject-matter of 
the suit. When, therefore, the Court is valuing the subject-matter of the suit 
it has got to value the relief which the plaintiff claims in the property or the 
right in respect of which the reliefs are claimed by him, and as I have already 
mentioned, it is not possible in this particular case at any rate to say that the 
reliefs which the plaintiffs claim have been prima facie undervalued. 

My attention has been drawn to an earlier case of this Court, namely, Bat 
TAlavats v. Vadilal.’ That was not really a case in which the Court corrected 
so to speak the valuation of a suit falling under s. 7(#v)(c). In that suit it 
appeared that the plaintiff sought to set aside certain decrees and then he 
asked for a consequential relief. What was held was not that the valuation 
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of the suit of the plaintiff for the purposes of Court-fees was wrong, assum- 
ing that the suit fell under s. 7(#v)(c). What was held was that the suit 
did not really fall under s. 7 (sv) (c), but was a suit for setting aside a decree, 
and the suit consequently fell under art. 17(v) of the Court-fees Act, and 
inasmuch as the suit fell under art. 17(v) of the Court-fees Act, the valuation 
put by the plaintiff of the suit for the purposes of jurisdiction wag wrong. 

In the present case as I have said there being no prima facts reason for say. 
ing that the plaintiffs’ suit was undervalued, it is obvious that no correction 
ean be made. 

One point which requires to be mentioned is that the view has sometimes been 
taken thåt in cases falling under s. 7 ($w) the plaintiff has to value the total re- 
lief claimed by him. That means one valuation must be put upon the declara- 
tion as well as the injunction when the suit is for a declaration and injunction. 
The suit has sometimes, however, been valued separately also, and no objection 
appears to have been taken; see Vachhant Keshabhat v. Vachiam Nanbha'. 
In any case, it appears to me that if the objection is a valid one it can be met 
by an amendment which is only formal, and it is not worthwhile asking the 
plaintiffs to amend their plaint now by showing that they seek to put the valua- 
tion of Rs. 420 on the totality of the reliefs claimed by them. 

The appeal will, therefore, be allowed, and the order returning the plaint to 
the plaintiffs for presentation to the proper Court would be set aside. The res- 
pondents will pay the appellants’ costs of this appeal. 


Defendant No. 1 appealed under the Letters Patent. 


x C. 8. Trivedi, for Amin and Desat, for the appellant (original defendant 
0. 1). 
S. B. Vaki, for respondents Nos. 1 to 42 (original plaintiffs). 


J. C. SHAH J. The plaintiffs filed Suit No. 2485 of 1954 in the City Civil 
Court at Bombay claiming the following reliefs: 

“(a) That it may be declared that the alleged sale by the defendant No. 1 in favour 
of the defendant No. 2 purported to have been effected at the auction held on 
October 11, 1954 is illegal, void, Invalid, ineffecttve, bad in law and not binding upon 
the plaintiffs by reason of the premises mentioned in the plaint and that the same 
be set aside. a . 

(b) That the defendant No. 1 be permanently restrained by an Order and Injunc- 
tion of this Hon’ble Court from proceeding further with the completion of the alleged 
gale and conveying the said properties in favour of the defendant No. 2 and that the 
defendant No. 2 be also restrained by an Order and Injunction of this Hon’ble Court 
from completing the alleged sale and having the said properties conveyed in his 
favour.” 

The plaintiffs valued the claim for Court-fee and jurisdiction at Rs. 420. The 
defendants contended that the City Civil Court had no jurisdiction to entertain 
the suit. They contended that the Jurisdiction of the City Civil Court being 
limited to Ra. 25,000, the City Civil Gourt was incompetent having regard to the 
value of the subject-matter to entertain and try the suit. The learned Judge 
of the City -Civil Court upheld the contention of the defendants and ordered 
that the plaint be returned for presentation to the proper Gourt. Against that 
order an appeal was preferred to this Court being Appeal from Order No. 171 
of 1955. Mr. Justice Bavdekar, who heard the appeal, held that the City Civit 
Court had jurisdiction to entertain the suit, and reversed the order passed by 
the trial Court and directed the trial Court to proceed according to law. Mr. 
Justice Bavdekar observed that at best the plaintiffs were claiming a declara- 
tion of their right of redemption which was of the value not exceeding Ra. 9,000 
and the City Civil Court was competent to try a suit which was valued at 
Rs. 9,000. Mr. Justice Bavdekar further observed that it did not seem ‘that 
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as a matter of fact the subject-matter of the suit was the equity of redemption’, 
and that the suit being a suit for a declaration and an injunction, the plaintiffs 
were entitled to value it at any figure they liked, and the enactment of s. 8A by 
Bombay Act XII of 1954 did not take away the right of the plaintiffs to value 
the claim for declaration and injunction as they chose. Holding that no prima 
facie case was made out in support of the plea that the plaintiffs’ suit was under- 
valued, and the jurisdiction of the Court to determine the correct valuation under 
s. 8A of the Court-fees Act was not attracted, the learned Judge passed the order 
against which this appeal has been filed. 

Section 7 of the Court-fees Act by cl. (iv) (c) prescribes the method gf compu- 
tation of Court-fee payable in suits to obtain a declaratory decree where conse- 
quertial relief is claimed. In such a suit the Court-fee is to be computed accord- 
ing to the amount at which the relief sought ia valued in the plaint but spbject , 
to the provisions of s. 8A with a minimum fee of Rs. 10. By s. 8A it is provided: 

“If the Court is of opinion that the subject-matter of any suit has been wrongly 

valued it may revise the valuation and determine the correct valuation and may hokt 
such inquiry as i thinks fit for such purpose.” 
Evidently under s. 7, cL (sv) (o), the plaintiffs have the right to put their own 
valuation on the subject-matter of the suit, and it is on the valuation put by 
the plaintiffs that the Court-fee is exigible. By s. 8 of the Suits Valuation Act, 
1887, in suits falling under s. 7 (4v)(c) the value determinable for the computa- 
tion of Court-fees, and the value for purposes of jurisdiction, are to be the same: 
that is, the valuation adopted by the plaintiff for computing the Court-fees 
governs the jurisdiction of the Court in which the suit is instituted. Indispt- 
tably by s. 8A of the Court-fees Act, which wag enacted by Bombay Act XII of 
1954, the right of the plaintiff under s. 7 (4v)(c) to put his own valuation on 
the subject-matter of the suit in the plaint for computation of Court-fee is made 
subject to the provisions of s. 8A. If in a case there is some standard by re- 
ference to which it may be possible to value the subject-matter of a suit, and 
the Court comes to the conclusion that the valuation made by the plaintiff is 
wrong, it is open to the Court to revise the valuation made by the plaintiff. 
But in this case it cannot be said that there was a standard by reference to 
which the valuation made by the plaintiffs of the subject-matter of the suit can 
be demonstrated to be wrong. The claim made by the plaintiffs is a claim for 
a declaration thar a certain sale effected by defendant No. 1 in favour of defen- 
dant No. 2 was ‘illegal, void, invalid, ineffective and bad in law’ and for an 
injunction against the two defendants: and we are unable to appreciate by 
reference to what standard the valuation of the subject-matter by the plaintiffs 
of a suit for a declaration that a particular sale is ‘‘invalid, ineffective and 
bad in law” can be rectified. We, therefore, agree with Mr. Justice Bavdekar 
that the valuation made by the plaintiffs not being shown to be wrong, the 
Court is incompetent to revise it. 

Mr. C. 8. Trivedi, who appears on behalf of defendant No. 1 in this appeal, 
submits that the suit was not one falling within the description of suits covered 
by s. 7 we) of the Court-fees Act but the appropriate provision which governs 
it is Sch. IL, art. 17(4v) or-(vit): and on that hypothesis Mr. Trivedi contends 
that as s. 8 of the Suits Valuation Act did not apply to the suit filed by the’ plain- 
tiffs, the valuation for the purpose of Court-fee and jurisdiction need not be the 
game and that the plaintiffs were bound to value for purposes of jurisdiction the 
claim at the market value of the property which was the subject-matter of the 
suit. We are unable to agree with the contention of Mr. Trivedi. This suit can- 
not be regarded as one to set aside an alienation. The plamtiffs claimed «& 
declaration that the auction sale held by defendant No. 1 is void, ineffective and 
bad in law. A suit for a declaration that a sale is ‘‘invalid and ineffective’ 
is not a suit to set aside an alienation. Nor can it be said that the suit is one 
where it is nof possible to estimate at a money value the subject-matter in dis- 
pute and which is not otherwise provided for py the Act. The suit falls ex- 
pressly within the description of a suit to obtain a declaratory decres where 
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consequential: relief is prayed under s. 7(tv)(o) of the Court-fees Act, and, 
therefore, it doés not fall’ within the scope of the residuary art. 17 (wit) of Sch. 


LL ` 

_ In that view of the case, the order passed by Mr. Justice Bavdekar must be 
ystained and the appeal dismissed with costs. 

, Appeal dismissed. 


{ 


` Before Mr, Justice Dixit and Mr. Justice Gokhale. 


DADGONDA MAHADGONDA PATIL p. BHAY SATYAPPA GUNDAJE.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVI of 1948), Sec. 76; Rule 8(2)— 
: Revenue Tribunal at preliminary hearing of revielon gppHcation rejecting it in part 

- „and admitting it with reference to only one of the applcant’s grievancese—Whether 
' Revenue Tribunal competent to do so. 

It ig not competent to a Revenue Tribunal, at a preliminary heering of a revision 
application preferred under s. 76 of the Bombay Tenancy and Agricultural Lands 
gh St Co In Sree a a en eee epee rere ee ea 
en oe ; 

Krishna v. Madhusa (No. 2)2 referred to. 
Tra facts appear in the judgment. 


M. V. Paranjpe, for the petitioner. 
G. B. Kulkarni, for opponent No. 1. 


- GOKHALE J. In this Special Civil Application, Mr. Paranjpe has raised a 
short point abopt ‘the competence of the Bombay Revenue Tribunal to admit 
only in part a revigion application preferred under s. 76. of the Bombay Tenan- 

ey and Agricultura] Lands Act, 1948. The petitioner is the owner of survey 
Noi 78/1-24,:78/2B, and 315/1 situated at Kupwad within the District of South 
Satara and he leased the said lands from the year 1947-48 to opponent No. 1. The 
. enant committed defaults in payment of rent for the years 1950-51.to 1954-55, 
and on June 17, 1955, the petitioner served a notice terminating his tenancy 
on account of default, in payment of rent for the said five years. In pursuance 
of that notice the petitioner filed an application for possession under s. 29 of the 
Tenancy Act on Décember 25, 1955. That application was disposed of by the 
Mamlatdar of: Miraj on October 15; 1956. The Mamlatdar held that though the 
_ tenant had committed defaults by reason of his failure to make punctual payment 
of rent, those'defaults were not intentional or wilful. On that ground the Mam- 
latdar exercised his discretion in favour of the tenant and held that the landlord 
was not entitled: to possession of the lands. This decision of the Mamlatdar was 
confirmed in appeal filed by the petitioner to the District Deputy Collector who 
held that the tenant had not caused deliberate delay m payment of rent and, 
therefore, was entitled to be relieved against forfeiture, ‚The appellate autho- 
rity, therefore, confirmed the decision of the Mamlatdar and dismissed the peti- 
tioner’s appeal. Against that decision the petitioner filed a revision applica- 
tion to therRevehue Tribunal and that application was heard: for admission by 
the Tribunal on September 11, 1957. The Tribunal was: of the opinion that 
the District Deputy Collector i.e. the Prant Officer, had. exercised his discretion 
in favour of.the tenant'and that it was not, therefore, entitled to interfere. 
But it also found that when the discretion was exercised by the Prant Officer, 
no order had been passed for the payment of rent for the year 1955-56, although 
the suit ‘of the landlord had been dedided-by the Mamlatdar on October 15, 1956. 
The Revenue Tribunal, therefore, admitted :the revision application ‘for the 
limited purpose regarding. thé passing of an order for payment of rent for the 
year 1955-56 and, in effect, rejected the revision application of the landlord 
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regarding the other, grounds raised in his application. That is why the land- 
lord has come ky way of this Special Civil Application. under art. 227 of the 
Constitution. 

Mr. Paranjpe contends that this order of the Tribunal admitting his client’s 
revision application for a limited purpose is without jurisdiction. The Revenue 
Tribunal has jurisdiction to entertain a revision application under a, 76 of the 
Tenancy Act, and Mr. Paranjpe contends that neither this section nor the rules 
which have been framed regarding the procedure td be followed by the Bombay 
Revenue Tribunal warrant such an order as has been passed by the Tribunal. 
In support of his contention Mr. Paranjpe has relied on the principle enunciated 
in Krishnaji v. Madhusa (No. 2)! where a Full Bench of this Court held that 
under O. XLI, r. 14, of the Civil Procedure Code, 1908, if an appeal is 
severable, it is open to the Judge to dismigs the appeal in part and admit it in 
part. It is not, however, open to the Judge to admit an appeal and at the same 
time to restrict the grounds on which the appeal is to be heard. Mr. Paranjpe 
contends that the principle of this ruling would be applicable to the provisions 
of s. 76 of the Tenancy Act and the Revenue Tribunal would not be competent to 
admit a revision application only to a hmited extent restricting the grounds on 
which the revision application is to be heard at the time of final hearing. 

In order to appreciate this contention, it would be necessary to examine the 
provisions of s. 76 of the Tenancy Act and some of the rules framed regarding the 
procedure to be followed by the Revenue Tribunal. Under s. 76(1) an applica- 
tion for revision may be made to the Bombay Revenue Tribunal against any order 
of the Collector on three grounds only viz, (a) that the order of the Collector 
was contrary to law, (b) that the Collector failed to determine some material 
issue of law, or (c) that there was a substantial defect in following the proce- 
dure provided by the Act, which has resulted in miscarriage of justice. - Sub- 
section (2) to s. 76 provides that in deciding applications under this section the 
Bombay Revenue Tribunal shall follow the procedure which may be prescribed 
by Rules made under the Act. Rule 8 of the Rules framed under this Act is 
relevant for the purpose of the present application. Under r. 8(1) where an 
appeal or application has been registered, the Registrar shall, as soon thereafter 
as possible, submit it to the President or a designated member, who shall go 
through the papers, and if he is of opinion that there is substance in the appeal 
or application, he shall admit it. Under sub-r. (2) of r. 8, the President or 
the designated member may direct that it be placed before a bench of the Tribu- 
nal constituted under r. 22 for preliminary hearmg of which notice shall be 
` given to the appellant or applicant. If the appeal or application is rejected, 
the Tribunal shall give reasons for doing so. Now, there is no dispute that on 
September 11, 1957, the present revision application was heard for admission 
and Mr. Paranjpe contends that under this rule the Tribunal could have either 
admitted the application or could have rejected it wholly, but they could not 
reject the application in part and admit it only with reference to one of his 
‘grievances that no order had been passed for the payment of rent for the year 
1955-56. In our judgment, this contention of Mr. Paranjpe must be accepted. 
It is clear from the record that the Mamlatdar found as a fact that the pay- 
ment of rent had to be made by the tenant in this case on or before March 20, 
of each year. The landlord had made his application for possession on the 
ground that the tenant had committed defaults for the years 1950-51 to 1954-55. 
But when the Mamlatdar decided the application on October 15, 1956, even the 
rent for the year 1955-56 had fallen due on March 20, 1966, and Mr. Paranipe 
contends that when the Mamlatdar passed his order, exercising his discretion 
under s. 29(3) of the Tenancy Act, he should have also passed an order that 
the relief to the tenant would be conditional on his paying to the landlord the 
rent for the year 1955-56 also and this fact was not taken into consideration 
by the District Deputy Collector when he confirmed the decision of the Mamlat- 
dar. In its G rejecting a part of the revision application, the Revenue 
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Tribunal has refused to interfere with the decision of the two lower Courts on 
the ground: that they had exercised their discretion which was vested in them 
to give relief to the tenant. But then it further observed that when the dis- 
cretion was exercised by the Prant Officer, no-order had been passed for the 

t of rent for the year 1955-56, although the suit had been decided on 
October 16, 1956. It would, therefore, be clear that even in the view of the 
Revenue Tribunal, it was open to the Prant Officer to pass a conditional order 
that the tenant must pay rent for the year 1955-56 before he would be entitled 
to relief against forfeiture of his tenancy. But by rejecting a part of the re- 
vision application regarding the contention of the landlord that relief should 
not have been granted, the landlord has been prevented from arguing before the 
‘Revenue Tribunal at the time of the final hearing that the order of the Prant 
Officer was erroneous in that behalf. i 


Mr. Kulkarni, who appears on bebalf of the tenant, has, in the first instance, 
contended that at the time of the final hearing, it would be open to the peti- 
tioner to argue that the order of the Revenue Tribunal restricting the admission 
of the revision’ application for a limited purpose is erroneous. We cannot 
accept this argument. It is clear from the Judgment of the Revenue Tribunal 
that it went into the question raised by the landlord that the discretion exer- 
cised by the Prant Officer was improper and decided against the landlord with 
regard to that contention. Notice, therefore, would be issued in the. revision 
to the tenant only with regard to the ground that was left open, viz. as to whether 
the Prant Officer erred in not passing an order for the payment of rent by the 
tenant for the year 1955-56. 


Mr. Kulkarni has also drawn our attention to r. 25 of the Rules framed under 
the Tenancy Act. Now, under r. 25 the Tribunal shall, in its judgment, state 
at the end, whether the appeal or application is dismissed or allowed wholly or 
in part and mention the relief, if any, granted to the appellant or applicant. 
In our opinion, this rule has nothing to do with the procedure at the preli- 
minary hearing dealt with under r. 8(2) and does not empower the Tribunal 
to reject a revision application in part and admit it in part limitimg the grounds 
on which it is to be heard at the time of final hearing. As we have already 
pointed out, r. 8 provides for preliminary hearing of the appeal or application 
and that rule says that if the appeal or application is rejected, the Tribunal 
shall give reasons for doing so. But neither sub-r. (2) of r. 8 nor r. 25 would 
justify the Revenue Tribunal, at the preliminary hearing, in rejecting a part 
of the revision and admitting it in part restricting the revision to certain 
grounds. 

Then Mr. Kulkarni contends that the question of the payment of rent for the 
year 1955-56 is imdependent of the order passed by the two lower authorities dis- 
missing the landlord’s application for possession. He says that the order of the 
Prant Officer is severable into two parts (1) dealing with his discretion exercised 
under s. 29(3) of the Tenancy Act and (2) his failure to pass a proper order 
regarding the payment of rent for the year 1955-56, and he contends that if the 
order of the District Deputy Collector is severable, then the Revenue Tribu- 
nal would be competent to admit the revision only with regard to that part 
about which, in its opinion, something could be argued in favour of the land- 
lord. We cannot accept this argument. The principle on which relief is nor- 
mally to be granted to a tenant when he has committed default in payment of 
rent for three year’s or more ig that the Court must be first satisfied that the 
tenant has fully paid the rent payable by him to the Iandlord. It is only on its 
being thus satisfied, that discretion can be exercised by the relevant authority 
ander a. 29(3) of the Tenancy Act. In this case it ia obvious that when the 
Mamlatdar decided on October 15, 1956, the Iandlord’s application, even the 
rent for the year 1955-56 had fallen due and the Mamlatdar, while exercising 
his diseretion, should have passed an order directing the tenant to pay rent for 
the year 1955-56 before granting him relief. That aspect of the matter was 
lost sight of by the Mamlatdar, and the District Deputy Collector in confirming 
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the decision of the Mamlatdar also lost sight of the fact that rent for the year 
1955-56 was alleged by the landlord to have been not paid. Even the Revenue 
Tribunal has stated in its judgment that when the discretion was exercised by 
the Prant Officer, no order had been passed for the payment of rent for the 
year 1955-56. In our opinion, therefore, the contention that the failure of the 
Prant Officer to make an order regarding the payment of rent for the year 
1955-56 would not affect the other part of the order is not well founded. It 
was urged by Mr. Kulkarni that even regarding the rent for the year 1955-56 
there was no default on the part of the tenant and that rent has been paid. No 
such statement has been made by his client in the affidavit filed by him in reply 
to the petitioner’s application. We, however, express no opinion on the ques- 
tion as to whether the discretion vested in the District Deputy Collector was 
properly exercised and whether the tenant has in fact paid the rent for the 
year 1955-56. . 


In that view of the matter, this application will have to be allowed, the order 
of the Revenue Tribunal will have to be set aside and the Tribuna} will be 
directed to hear the revision application as a whole without restricting the ap- 
plicant to any of the grounds raised in his application. In the circumstances 
of this case, there will be no order as to costs. 


[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Kotval. 


THE BERAR PROVINCIAL PATELS AND PATWARIS ASSOCIATION 
v. THE STATE OF BOMBAY.* i 
Constitution of India, Arts. 31(2A), 19(1)(f), 31(1), 314(1)(a), 314 (2}—Madhya Pradesh 
Land Revenue Code (Act II of 1955), Sec. 214—Berar Patels and Patwaris Law, 1900— 
Whather art. 31(2A) retrospective—Constitutionalty of s. 214(i) of Act IT of 1955—~ 
Watandari patelki and patwari rights whether constitute “property” within arts. 31 
end 19(i)(f). 
Article 31(2A) of the Constitution of India is retrospective in tts operation. 
Article 31(2A) creates a fictlon by the use of the.words “be deemed”. It implies 
that even though the law deprives any person of his property, it shall not be deemed 
to be a law providing for compulsory acquisition or’ requisitioning of property so long 
as the property doses not vest in the State or in a corporation owned or controlled by 
the State. By’ the use of the words “tt shall not be deemed to provide for the com- 
pulsory acquisition or requisttioning of property” in art. 81(2A4), the fiction applies 
without reference to any point of time and makes cl. 2(A) retrospective in operation. 
Commissioner of Income-tux, Bombay Presidency v. Bombay Trust Corporation 
Ltd.” Shamsher Khan v. Vithaldas,” Sawatram Ramprasad Mills, Co., Ltd. v. Vishnu," 
Spring Mills, Ltd. v. Ambekar* and Amar Singh v. Custodian, E. P.*¥ referred to. 
Section 214(1) of the Madhya Pradesh Land Revenue Coda, 1954, is not unconsti- 
~ tutional having regard to art. 31(2A) of the Constitution: 
In so far as every office of patwari or patel created under the Berar Patels and 
Patwarls Law, 1900, necessarily Imported the right to certain*emoluments, the rights 
held by the patels and patwarls appointed under the Law of 1900 were “property” 
‘. within the meaning of art. 19(1)(f) and art. 31 of the Constitution: of India.’ > 
Dwerkadas Shrinivas of Bombay v. The Sholapur Spinning and Weaving Co. Ltd.’ 


*Decided, November 18, 1967. Miscellaneous 8 [1049] Nag. 905, 
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' State of West Bengal v. Subodh Gopal and Commr. H. R. E. v. Sri L. T.,Swamiar,* 
referred to. ' 


Tre facts appear in the judgment of Kotval J. 


M. N. Phadke, for the petitioners. 
W. B. Pendharkar, Special Government Pleader, for the State. 


Korvau J. This petition raises important questions as to the applicability 
and scope of s. 214 of the Madhya Pradesh Land Revenue Code, 1954 (Act H 
of 1955), and as to its constitutional validity, 

The faets upon which the petition is based are simple. Petitioner No. 1 is 
an association known as the ‘‘Berar Provincial Patel, and Patwaris Association’’, 
of which the petitioner Nagorao, son of Haribhau Gaopande, is the authorised 
representative. Nagorao also was at the materidl time the malik watandar pat- 
wari of several vi in Akola talug and petitioners Nos. 2 and 8 were the 
malik watandar pa of several villages in Akola taluq, district Akola and in 
Malkapur taluq of Buldana district respectively. The petitioners were appoint- 
ed to their respective offices under the Berar Patels and Patwaris Law, 1900. 
To the provisions of this law and the circumstances in which it came to be pase- 
ed we shall presently advert. 

After the abolition of malguzaris and other proprietary rights in Madhya 
Pradesh by the Madhya Pradesh Abolition of Proprietary Rights Act, 1950 
(Act I of 1951), the law governing land tenures and the rights and liabilities 
of holders of land from the State Government had to be radically revised, and 
so the new Madhya Pradesh Land Revenue Code, 1954, came to be passed. It 
received. the assent of the President on February 5, 1955, and was published in 
the Madhya Pradesh Gazette Extraordinary on February 12, 1955. By s. 1 of 
the Code it was to come into force ‘‘in the whole of Madhya Pradesh from such 
date as the State Government may by notification appoint’’, except s. 242, with 
which we are not here concerned. The notification of Government brought the 
Act into force from October 1, 1955. 

. Section 214 of the Madhya Pradesh Land Revenue Code runs as follows :— . 

. “914. (1) At the end of ane year from the date appointed for the coming into force 
of this Code or on any earlier date which the State Government may, by notification, 
specify, the Berar Patels and Patwaris Law, 1900, shall stand repealed and any right 
or claim to continue or to be appointed es a patel or patwart under the sald law shall 
stand extinguished. — 

(2) Notwithstanding anything in sections 205 and 212, the powers, terms and con- 
ditions of service of patels and patwaris in Berar shall be governed by the Berar Patels 
and Patwaris Law, 1900, until it is repealed under sub-section (1).” 

It will be noticed that the section repeals the Berar Patels and Patwaris Lew, 
1900, from the end of one year from the date appointed for the coming into 
force of the Code, and, therefore, that law stood repealed on October 2, 1956. 

It was the petitioners’ case that the then State of Madhya Pradesh acting 
under s. 214, issued a notification on June 25, 1956, declaring that as from 
October 1, 1956, the watandari rights of the petitioners would be at an end and 
ordering that new patels shall be appointed by the Deputy Commissioners under 
s. 205 of the Code to the vacant posta. Government also purported to issue 
new rules governing such appointments. , 

The petitioners alleged t their rights as watandar patels and patwaris 
were hereditary rights and amounted to ‘‘property’’ within the meaning of 
art. 19(1) (f) of the Constitution, and that since s. 214 of the Land Revenue 
Code purported to abolish those rights without payment of any compensation, 
s. 214(1) was ultra vires, void and of no effect as it was in conflict with the 
fundamental right guaranteed to the petitioners under art. 81(1) and art. 
19(1) (f) of the Constitution. 

The original’ petition, it has to be noted. was filed on August 20, 1956, that 

1 [1954] A. I. R. 8.0. 92. 2 [1954] A. L'R. 8.0. 282. 
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is to say, before s. 214 actually came into force on October 2, 1956. The peti- 
tioners had applied for stay of the implementation of Government’s resolution 
of June 25, 1956, referred to above, but stay was refused by this Court. 
In the meanwhile, pending the petition s. 214 came into force on October 2, 1956, 
and the State Government made appointments of new patels in terms of their 
Memorandum of June 25, 1956. The petitioners who had previously asked 
merely for a writ of prohibition prohibiting the State of Madhya Pradesh from 
giving effect to the provisions of s. 214(1) and for other ancillary reliefs, sought 
permission to amend their petition. That permission was granted by us at the 
hearing of this petition. Pending the petition, also the State of Madhya Pradesh 
was, as a result of the reorganisation of States, substituted by the*State of 
Bombay. By the amended petition the petitioners now ask for a writ of man- 
damus against the Government,of the State of Bombay to reinstate the peti- 
tioners in their offices of patels and in their hereditary rights according to the 
Patels and Patwaris Law, 1900. 

On behalf of the State it was contended that s. 214 was validly enacted and 
does not conflict with the constitutional provisions of art. 31, and m any event 
reliance was placed on art. 31(24) introduced by the Constitution (Fourth 
Amendment) Act, 1955, to justify repeal of the Berar Patels and Patwaris 
Law. 

Another objection raised on behalf of the State was that petitioner No. 1, the 
Berar Provincial Patels and Patwaris Association, had no legal status and could 
not move this Court. The point raised, however, is in our opinion academic 
and is not a point of substance because petitioners Nos. 2 and 3 can pursue the 
petition and the questions raised will have to be decided in any event. 

Before we proceed to deal with the applicability of art. 81 of the Constitution 
and consider the effect of the amendment introduced therem by the Constitu- 
tion (Fourth Amendment) Act, 1955, it is necessary to dispose of a fundamental 
question arising on the terms of the article prior to its amendment. On behalf 
of the State it was contended that the alleged rights, which the petitioners claim 
had been affected by s. 214(1) of the Code, were not ‘‘property’’ or ‘‘ property 
care and, therefore, there was no question of any infringement of art. 19 
(1) (Ff) or of art. 81—amended or unamended. 

The territory known as the Berars formerly belonged to the Nizam of Hydera- 
bad who by virtue of Treaties made in 1858 and 1860 ceded them to the then 
British power. The ceded territory was formerly known as the Hyderabad 
Assigned Districts. In 1902 those districts became the subject of a perpetual 
Jease to the British Government on payment of an annual rent. The territory 
was, therefore, treated as foreign territory and not part of British India though 
for all practical purposes it was under the sole administration of the British 
Indian Government. 

Prior to the passing of the Berar Patels and Patwaris Law, 1900, from the 
earliest times there existed those offices to which were attached rights and certain 
duties, for the performance of which the holder of the office was entitled to 
remuneration. The nature of these watandari rights is best: described by Sir 
Alfred Lyall in his Gazetteer as follows :— 

“The patel was palid by rent-free land, money dues and dignities, the whole being 
grouped under the term ‘Watan’. The office was, and still is, a most precious family 
possession heritable unless the Government violently changed the course of succession 
or ousted a holder. The land was the patrimony of the family which shares the profits 
and privileges according to the Law of succession. Under our tule the patel and his 
coadjutor, the patwarl, receive only a fired percentage on the collection, but the impor- 
tance of their office is undiminished. The family is most tenacious of the dignities and 
small emoluments which pertain to the patelkl or Man-pan or precedence in various 
ceremonies, and the possession of a site within the old village Garhi or walled enclosure. 
The title of patel is jealously preserved and pedigrees are tested when marriage is under 
treaty. The actual appaintmnt to the positive duties of a patel lies with the Revenue 
administration, and the heir succeeds on a death vacdincy unlem he is quite unfit.” 
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“The Berar Patels and Patwaris Law was enacted on July 19, 1900, by the 
then Governor-General, in exercise of the powers conferred by sa. 4 and 5 of 
the Foreign Jurisdiction and Extradition Act, 1879 (XXI of 1879 ). The law 
prescribes the Revenue unit in which patels and patwaris may be appointed 
and lays down rules for the filling of vacancies in those offices, Section 7 pre- 
seribes that patels and patwaris shall be appointed to hold office either for life 
or for a term not less than ten years where rotation is permitted. Section 8 
lays down that the duties of the offices of patels and patwaris shall be per- 
sonally performed by the holder of the office unless he is exempted or relieved 
from such obligation. Section 9 is of importance in the context of the conten- 
tion raised that the right to the office is not property because s. 9 prescribes 
that the emoluments pertaining to the office of patels and patwaris shall be 
enjoyed solely by the. person for the time being holding the office, or his sub- 
stitute. Section 10 prescribes that the emoluments shall not be liable to attach- 
ment and sale in, satisfaction of a decree or order of a Court, and s. 11 that 
they cannot be assigned, nor a charge created thereon, and every such agree- 
ment to assign or charge shall be void. Then follow the sections which prescribe 
how the claim to office is liable to be forfeited or terminated, and the parties are 
given rights of appeal and revisions against the orders of Revenue Officers, 
enforcing any of the rules. Such then were the rights created by the Law of 
1900 arid the primary quéstion that falls to be determined 1B whether pang 
regard to their true nature they can be held to be “‘property’’. 

The word ‘‘property’’ as used in art. 19(1)(f/) of the Constitution and in 

art. 31 came up for consideration before their Lordships of the Supreme Court 
of India in Dwarkadas Shriniwas of Bombay v. The Sholapur Spinning and 
Weaving Co. Lid.’ and the word ‘*property’’ was given the widest possible con- 
potanon: ‘Ghulam Hasan J. observed (p. 737): 
i .. Having regard to the setting in which article 31 is placed, the word ‘property’ 
used in the article must be ‘construed in the widest sense as cotinoting a bundle of rights 
éxercisable by the owner in, respect thereof and embracing within its purview both cor- 
poreal and incorporesl rights. The word ‘property’ is not defined in the Constitution 
and there is no good reason to restrict its meaning.” 

No doubt in State of West Bengal v. Subodh Gopal? Patanjali Bastri, 
Chief Justice, contrasted the terms of cl. (F) of art. 19(1) ‘right. ..to acquire, 
hold and dispose of property...’’ with the terms of el. (1) of art. 831 ‘‘no 
person shall be deprived of property. . .’? and with the terms of cl. (2) thereof 
*‘no property shall...be taken possession of or acquired...’’, and he observed 
that the different terminology of the two articles suggested a distinction. The 
distinction which he drew was between the right to property and the concrete 
or tangible property itself. According to the learned Chief Justice, art. 19(1) 
(f) was only concerned with safeguarding the right to hold, acquire and dis- 
pose of property ie. the capacity of the citizan to do so, and had no relation to 
concrete property. (See in this connection para. 7 at p. 95, the material portion 
of which is given below.) 

7, There are difficulties ‘in the way of accepting the view of the.learned Judges 
below that Arts. 19(1) (f), and 19(5) deal with the concrete rights of property and 
restraint to which tHey are liable to be subjected. In the first place tt will be noticed 
that sub-cl. (f) of cl. (1) of Art. 19 deals only with the rights of citizens, whereas Art. 3i 
deals with the rights of persons in general, If Art. 81, which is headed by the caption 
‘Tight to property’ wagq'dealgned’ to protect property rights of citizens as well’ as noh- 
citizens, why was it considered’ necessary to provide for the protection of those rights 
in sub-cl (f) of cL (1) of Art. 19 also? I do not think that our Constitution-makers 
could have intended to provide a double-barrelled constitutional protection to private 
property. Moéreover, right ‘to ‘acquire’ and ‘dispdee ‘of property could only refer to 
the capacity of a citizen. The word ‘hold’, which is inserted between those two words 
fiust, in my opinion, be understood to mean ‘own’, and ‘not as having reference to 
soinething different, vix, rights to ‘specific things owned by a citizen.” : 

1 [1054]8.0.R. 674, s.o. 56 Bom. L.R. 681. 3 [1054] A L R. 8. O. 92. 
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This distinction was not accepted by the majority of the learned Judges in 

that case, and shortly after, in Comm. H. R. E. Madras v. Sri Lakshmindra Tirith 
Swamiar! the Supreme Court: reiterated its view that the word ‘‘property’’ 
should be given a liberal and wide connotation. In that case the view of Patan- 
jeli Sastri C.J. was relied upon by the Attorney General and as to that 
Mikngrjez J. observed at p. 289, paras. 13-14 :— 
, "Im the case of The State of West Bengal v. Subodh Gopal Bose, AIR 1954 SC 82, 
an Opiuian war expressed by Patanjall Basil C. J. that Art. 19(1) (f) of the Constitution 
is concerned only with the abstract right and capacity to acquire, hold and dispore of 
property and that it has no relation to concrete property rights. This, it may be 
noted, was an expression of opinion by the learned Chief Justice alone and it was not 
the decision of the Court; for out of the other four learned Judges who together with 
the Chief Justice constituted the Hench, two did not definitely agree with this view, 
while the remaining two did not express any opinion one way or the other. 

This point was not raised before us by the Advocate-General for. Madras who ap- 
speared in support of the appeal, nor by any of the other counsel appearing in this case. 
‘The learned Attorney General himself stated candidly that he was not prepared to 
‘support the view taken by the late Chief Justice as mentioned above and he only raised 
the point to get an authoritative pronouncement upon it by the Court. In our opinion, 
it would not be proper to express any final opinion upon the point in the present case 
when we had not the advantage of any arguments addressed to us upon it. We would 
prefer to proceed, as this Court has proceeded all along, in dealing with similar cases in 
the pa&st, on the footing that Art. 19(1)(f) applies equally to concrete as well as ab- 
awtract rights of property.” 

_ In the Hindu Religious Kndowments case certain provisions of the Madras 
Hindu Religious and Charitable Endowments Act were impugned. The Hindu 
Religious Endowments Board, acting under powers vested in it by the Act, had 
‘issued notice to the head of a Math stating that it had reason to believe that ‘the 
endowments of. the Math were being mismanaged and calling upon him to show 
canse why a scheme should not be. framed for the administration of its-affairs. 
The Board having proceeded*to frame such a scheme, the Swami filed a: petition 
for a writ of prohibition alleging infringement of his fundamental rights to 
property under art. 19(1)(f). One of the grounds on which the petition was 
resisted was that the right of the Swami or Mathadhipati were not rights tó 
property but a meré Tight to an office or a dignity. ‘It will be noticed that the 
Ta ‘Taised was in precisely the same form in which it is raised here. No 

ubt, in the Hindu Religious Endowments case the duties of a Mathadhipati 
or Swami were different in nature from the ‘duties ‘of a patel or a patwari. 
Nevertheless, it seems to us that the tests laid down in the above cases govern 
the decision of the point in the present case and are binding upon us. 

‘Their Lordships in disposing of the objection observed (p. 288) :— i 

Sku ty. di earna ot Mutinislity, a Te aikakin bi ches ainai of 
office and property, of duties and personal interest are blended together and neither 
can be detached from the other. The personal or beneficial interest of the Mabant in 
the endowments attached to an institution is manifested in his large powers of disposal 

administration and his right to create derivative tenures in respect to endowed pro- 
-pertles; and these and other rights of a similar character invest the office of the Mahant 
with the character of proprietary right which, though anomalous to some extent, is 
still a genuine legal right. It is true that the Mahantship is not heritable like drdinary 
property, but that is because of its peculiar natyre and the fact that the office is generally 
held by an ascetic, whose connection with his natural family beng°completely cut off, the 
ordinary rules of succession do not apply. 

(12) There is no reason why the word. ‘property’ as used in Art. 19(1)(f) of the 
Constitution, should not be given a liberal and wide connotatjon and should not be extend- 
ed to those well recognised types of interest which have, the tnsjgnia or chgracteristics 
of proprietary right. An'sald above, the ingredients of both office and property, of duties 
end personal interest are blended together in the rights of a Mshant and the Mahant 
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bas the right to enjoy this property or beneficial interest so long as he is entitled to 
hold bis office. To take away this beneficial interest and leave him merely to the dis- 
charge of his duties would be to destroy his character as a Mahant altogether.” 

Applying the test to the rights which the petitioners held under the Berar 
Patels and Patwaris Law, it seems to us that though something may be said for 
the view that the mere office of a patwari or patel is not ‘property’, the rights 
which the petitioners held were not rights merely to an office or to a mere dig- 
nity as counsel put it. As we have shown from the provisions of the Patels and 
Patwaris Law, there were attached to each office valuable monetary rights in the 
shape of emoluments and with the abolition cf the offices were also taken away 
those rights to remuneration. As often as not, this remuneration was to be 
derived from lands held on concessional terms. In so far as every office of 
patwari or patel necesaarily imported the rjght to certain emoluments, we 
hold ‘that the rights which the petitioners held were ‘‘property’’ within the 
meaning of art. 19(1)(f) and art. 31. 

We then turn to the substantial question raised in this petition as to whether 
s. 214 is ultra vires for the reason that it infringes art. 31. : 

Article 81(2A4) runs as follows :— 

“Where a law does not provide for the transfar of the ownership or right to posses- 
sion of any property to the State or to a corporation owned or controlled by the State, it 
shall not be deemed to provide for the compulsory acquisition or requisitioning of 
property, notwithstanding that it deprives any person of his property.” 

We have already held that the watandari patelki rights constituted ‘‘pro- 
perty’’ within the meaning of art. 31 as also of art. 19(1) (f) of the Constitu- 
tion. Articls 81 prior to its amendment received interpretation several times 
at the hands of the Supreme Court, particularly in State of West Bengal 
v. Subodk Gopal Bose, Dwarkadas, Shrinivas of Bombay v. The Sholapur 
Spinning and Weaving Co. Lid. and Saghir Ahmad v. The State of U. P.,’ and 
having d to those decisions there could be no doubt that art. 81, as it stood 
prior to the Fourth Amendment, would hit s. 214 of the Madhya Pradesh Land 
Revenue Code, because no compensation has been provided therein for the 
abolition of the watandari rights of the pztitioners. But reliance was placed 
on behalf of the State on the provisions of art. 31(2A) which was introduced 
by the Constitution (Fourth Amendment) Act, 1955. 

If art. 81(2A4) applies in the instant case, then there is no doubt that s. 214 
of the Madhya Pradesh Land Revenue Code cannot be deemed unconstitutional 
though it purports to deprive the petitioners of their property without payment 
of compensation because the acquisition of those rights was for public purposes 
and the law does not provide for the transfer of the ownership or right to pos- 
session of any property to the State or to a corporation owned or controlled 
by the State. Therefore, ‘‘it shall not be deemed to provide for the compulsory 
acquisition or requisitioning’’ of that property. It was not disputed before us 
that if art. 81(2A) applies, s. 214 would ba a valid piece of legislation. 

As we have said above, the Notification of Government brought the Madhya 
Pradesh Land Revenue Code into force from October 2, 1955, and the Consti- 
tution (Fourth Amendment) Act, 1955, had already come into force on April 27, 
1955. It was urged on behalf of the State that since on the date on which the 
Act became law, art. 31(2A) was already in force, it would save the enactment. 
We are unable to accept this contention. What is in question before us is the 
constitutional validity of s. 214 of the Code, and the question raised, therefore, 
affects the making of that law in all its stages and not merely a question as to 
its validity on the date on which the Act or the section was brought into force. 
If the Legislature was incompetent to enact s. 214 for the reason that it con- 
travenes art. 19 or 31 of the itution, the mere argument that when it was 
brought into force it would be valid under the provisions of the Constitution 
cannot take away the original unconstitutionality of-the law or the want of 
competence in the Legislature to enact it. In our opinion, it will, therefore, have 
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to be determined whether art. 31(24) could be availed of to validate the enact- 
ment of s. 214 when it was enacted by the Madhya Pradesh Assembly, which 
was prior to the coming into force of the Constitution (Fourth Amendment) 
Act. Therefore, the question to be determined would still be whether art. 31 
(2A) has any retrospective operation or whether it is merely prospective in its 
application. 

Now, cL (24) prescribes that when a law does not provide for the transfer of 
the ownership or the right to possession of any property to the State or to a 
corporation owned or controlled by the State, it shall not be deemed to provide 
for the compulsory acquisition or requisitioning of any property. The article 
clearly creates a fiction by the use of the words ‘‘be deemed’’. In other words, 
what it implies is that even though the law deprives any person of his property, 
it shall not be deemed to be aerlaw providing for compulsory acquisition or 
requisitioning of the property so long as the property does not vest in the State 
or in a corporation owned or controlled by the State. The expression ‘‘deemed 
to be’ has, by virtue of successive interpretations both of the Privy Council 
and of several High Courts in India, now acquired a fixed connotation. In 
Commisstoner of Income-taz, Bombay Presidency v. Bombay Trust Corpora- 
tion, Lid.’ Viscount Dunedin observed (p. 223): 

“Now when a person is ‘deemed to be’ something, the only meaning possible is that 
whereas he is not in reality that something the Act of Parliament requires him to be 
treated as if he were.” 


In Samsher Khan v. Vethaldas* this fiction was applied to the interpretation 
of a provision of law—s. 58(c) of the Transfer of Property Act—-by a Division 
Bench of the then High Court of Nagpur. Section 58(c) provides that a docu- 
ment though purporting to be a mortgage shall be deemed not to be a mortgage 
unless certain conditions are fulfilled. See also the cases in Sawatram Ram- 
prasad Mills, Co., Lid. v. Vishnu? and Spring Mills, Lid. v. Ambekar.+ 

In our opinion, by the use of the words ‘‘it shall not be deemed to pee for 
the compulsory acquisition or requisitioning of property’’ im art. 31(4A) Parlia- 
ment clearly intended to apply the fiction without reference to any point of 
time and to make el. (2A) retrospective in its operation. 

The very question came up for consideration before their Lordships of the 
Supreme Court of India in a recent case in Amar Singh v. Custodian, Evacouse 
Property, Punjab.© In that case the validity of s. 19 of the Displaced Persons 
(Compensation and Rehabilitation) Act, 1954, and of the rules framed there- 
under were in question. Under that provision of law quasi-permanent allot- 
ments of property could be cancelled or resumed. The section was impugned 
as infringing art. 31 of the Constitution. But their Lordships rejected the con- 
tention holding that the interest of a quast-permanent allottee was not ‘‘pro- 
perty” and, therefore, neither art. 19(1)(f) nor art. 31 would be attracted. 
At the same time, Mr. Justice Jagannath Das held that art. 31(24) would apply 
as it was retrospective in operation. In para. 28 at p. 611 he observed: 

“But in view of the word ‘deemed’ in the amended Art. 31(2A)-it appears likely that 
the amendment was intended to be retrospective.” 


No doubt, that was not the decision of the Court but the observation supports 
the view we have taken above. In our opinion, art. 81(2A) is retrospective in 
its operation, and having regard to its provisions s. 214 of the Madhya Pradesh 
Land Revenue Code, 1955, which is impugned in this petition, cannot be declared 
unconstitutional though it deprives the petitioners of their ‘property. 

In the view we have taken, we need not consider another contention raised 
that art. 31A which was introduced by the Constitution (First Amendment) 
Act, 1951, would save the provisions of s. 214 of the Land Revenue Code. 

The petition fails and is dismissed with costs. The outstanding amount of 

1 (19029) L L. R. 54 Bom. 216, 228, a.o. 32 3 [1949] Nag. 905, 921. 
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security deposit made by the petitioners be refunded to them after deducting 
expenses that may be payable by them. 


MoupHoLKar J. I have had the advantage of reading the order proposed a 
my learned Brother. While I agree that the petition should be dismissed, I 
would state my own reasons for doing so. 

Section 214(1) of the Madhya Pradesh Land Revenue Code provides that 
the Berar Patels and Patwaris Law, 1900, shall stand repealed as from a certain 
date and that thereupon any right or claim to continue or to be appointed as a 
patel or patwari under the said law shall stand extinguished. 

It is Sontended on behalf of the petitioners that the provisions of this section 
are ultra vires inasmuch as they take away their right to property without paying 
them any compensation. 


On behalf of the State it was contended that the rights conferred by the 
Patels and Patwaris Law on the patels and patwaris cannot be said to fall with- 
in the term ‘property’ which occurs in art. 19(1)(f) of the Constitution, and 
that, therefore, the petitioners can have no grievance, Alternatively, it was con- 
tended on behalf of the State that even assuming that the provisions of the Patels 
and Patwaris Law confer any right or interest m property, the provisions of 
g. 214 of the Madhya Pradesh Land Revenue Code are protected by sub-cl. (a) 
of cl. (1) of art. 81A which was substituted for the original el. (1) by the Con- 
stitution (Fourth Amendment) Act, 1955, s. 3. 

My learned Brother after examination of a number of decisions of the Supreme 
Court expressed the view that there is no reason why the word ‘property’ as 
tiged in art. 19(1)(f) of the Constitution should not be given a liberal and wide 
connotation and should not be extended to those well recognised typea of inte- 
rest which have the insignia or characteristics of proprietary right. In my 
Opinion,. it is not necessary in the present case to decide the vexed question 
whether the word ‘property’.as used in art. 19(1)(f) of the Constitution is 
used in its widest connotation or is used only in a restricted sense. My learned 
Brother has quite rightly pointed out that under cl. (1)(a) of art. 31A of the 
Constitution, no law providing for the extinguishment of any estate or of any 
rights therein shall be deemed to be void on the ground that it is incongistent 
with, or takes away or abridges any of the rights conferred by arts. 14, ‘19 or 
81 of the Constitution provided that where, as here, the law having been reserv- 
dd for the consideration of the President, hag received his assent. The expres- 
sions ‘‘estate’’ and ‘‘rights’’ have been defined in cl (2) of art. 381A. If, the 
interest conferred on the patels and patwarig by the Patels and Patwaris Law is 

wrist or a.right in property, that interest clearly falls within the ambit 
el. (1) (a) of art. 31A, giving the expressions ‘‘estate’’ and ‘‘rights’’ the 
meaning Assigned to each of them by the definitions contained in el. (2) of that 
article. Though the Madhya Pradesh Land Revenue Code was enacted before 
the Fourth Amendment, that Amendment was clearly restrospective, as pointed 
out by Mr. Justice Jagannath Das in Amar Singh v. Custodian, Evacuees Pro- 
perty, Punjab, to which decision my learned Brother has made a reference. 
That being the position, the challenge to the vires of the provisions of 8.°214 
Of the Madhya Pradesh Land Revenue Code must fail. 
‘J, therefore, are that the petition must be dismissed with costs. 


` Petition dismissed. 
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[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Kotval. 


VITHOBA BHANJI KUNBI v. VITHAL SAKRU PATIL.* 


Indian Limitation Act (Act X of 1908), Arts. 118, 125, 141—Formal relief asked for tn 
glaint by reversioners only for a declaration that aHenations jointly made by widow 
and alleged adopted son not binding upon them—Such clatm in substance for a 
declaration that the alleged adoption invald—Such suit whether governed by 
art. 118~—Court how must ascertain substance of plaintiffs claim in suit—Point of 
difference in principle between suit for a declaration simpliciter and suit to recover 
possession after death of Hindu widow—Whether minority of plaintiff affects provi- 
sion of third column of art. 11829 


Where a sutt filed by a reversianer is in substance for a declaration that an adoption 

is invalid, the mere fact that he ignores the adoption and bases his right on some 
other act consequential on the adoption, eg. by asking for a declaration that an 
alienation made without legal necessity by the widow jointly with the alleged adopt 
ed son is not binding upon him, will not enable him to escape the period of limitation 
prescribed under art. 118 of the Indian Limitation Act, 1908. 
. In order to see the substance of the plaintiffs claim in a suit filed by him it is not 
enough for a Court to consider the mere allegations that the plaintiff has chosen to 
make, but the Court must go behind the mere form and verbiage of the plaint and 
ascertain what indeed is the true rellef which the plaintiff is asking for. 

There is a substantial point of difference in principle between a sult for a decla- 
ration simpliciter and a suit to recover possession after the death of a Hindu widow, 
and the distinction is that in a suit for declaration simpliciter during the lifetime of 
a Hindu widow to set aside an alienation made by her the claim of the plaintiff as 
a reversioner rests on a mere spes successionis, namely, bis right to take as a rever- 
sioner, whereas in the case of a sult for possession after the widow’s death the plain- 
tiffs claim rests upon an interest which has vested in him The former class of 
suits would be suits for a declaration simpliciter falling under art. 118 of the Indian 
Limitation Act, 1908, while the latter partakes of the nature of a sult contemplated 
by art. 141 of the Act, whether an adoption has to be set aside or not. 

Janikamma v. Mattareddi,; applied. 
Kalyandappa v. Chanbamppa,* distinguished. 

Padmalav v. Fakta Debya,’ Shrintwas Sarjerav v. Balwant Venkatesh! and 
Doddawa v. Yellawa,* referred to. 

The minority of the plaintiff cannot affect the mandatory provision of the third’ 
column of art. 118 of the Indian Limitation Act, 1908, which requires that the suit 
must be brought within six years from the date when the alleged adoption becomes 
known to the plaintiff. 

Kalyandappa v. Chanbassappa," referred to. 


Tue facta appear in the judgment. 


P. A. Halve, for the appellanta. 
D. T. Mangalmurfi, for the respondents. 


Korvat J. This appeal arises ont of a suit for a declaration that certaim 
alienations were not binding upon the plaintiffs (respondents Nos. 1 and 2) 
who were reversioners entitled to the property of one Moti,Patil. The suit was 
decreed by the trial Court and the legal representatives of the alienee are the 
appellants. 


Decided, November 18, 1957. First L. R. 509, r. a. 
No. IB2 of 1952, the decision of N. C. 3 [1981] A. L R. P. 0. 84. 
Dwivedi, 5th ditimal District Judge, = (1913) LL.R. 37 Bom. 518, s.o. 15 Bom. 
Negpur, in Civil Suit No. 67A of 1952. L. R. 583. 
1 [1956] A. L R. Andhra 141. aa sO ie acm 6.0. 24 Bom. 
2 (1924) LL.R. 48 Bom. 411, 8.0. 26 Bom. 
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In order to explain the relationship of the plaintiffs with the deceased Moti 
Patil, of whose estate they claim to be reversioners, it is necessary to set forth 
the following genealogical tree :— 


Punjoo (dead) . 


eet 





4 & . Zapri Mst. Sagni = Moti ='Rukbhl Kesheo (d) Raghu (d) 
verte c a o fO | E (deft 1). |, 


‘ad e p E . Mantkrag . Hari (d) 
Mohan o Bapu Dasru. . Mst. Punal (d) , 
Ma | = 
oy 
Vithal Santosh o 
oo o + (deft, 2) OE 1) (DHE 23) 


The plaintiffs claimed that ‘Moti Patil who was separate from.his brothers died 
an September 28, 1912, leaving considerable movable and immovable property 
mentioned in Schedule A attached to the plaint. Moti Patil was twice married 
and his two wives were Sagni and Rukhi. By-the first wife he had a daughter, 
Punai, and the plaintiffs Vithal and Santosh are the sons of Punai. Plaintiff 
No. 1 was alleged to have been born on September 16,1919. Met. Punai, their 
mother, died in 1927. Moti Patil’a second wife Mst Rukhi or Rukhmabai was 
defendant No. 1 in the suit. 

Moti Patil had three brothers, Zapri, Kesheo and Raghu. Kesheo died and 
his son Manikrao who was taken in adoption by Moti Patil also died. Raghu 
had a son called Hari, but both Raghu and Hari died before the date of suit. 
The third brother Zapri is also dead but he left behind three sons Mohan, Bapu 
and Dasru. It was this Bapu, the second son of Zapri, who, as is shown below, 
was alleged to have bean adopted by Moti Patil. Bapu was also dead on the 
date of suit and was represented by his widow Bega alias Gahena, defendant 
No. 2. It may‘at this stage also be noted that this lady Mst. Gahena was the 
sister of Mat. “Rukhmabai, the second wife of Moti. Patil and defendant No. 1 
in the suit: : i l : 

The plaintiffs alleged that the entire property of- Moti Patil was held and 
owned by his widow Mst. Rukhi as a life estate but that she acted all through 
in a manner most prejudicial to the right of the plaintiffs as reversioners; that 
she led a very luxurious life beyond her legitimate means; and without legal 
necessity Incurred loans and alienated property ‘in her’ possession; that she was 
under the influence of Bapu and incurred ‘debta only in order to benefit him; 
and that the debts were imprudent and unnecessary: They also -alleged that 
the creditors: knew all the facts and. nevertheless continued to advance loans 
without justification. ae ary 

The two alienations which they claimed were not binding upon the estate 
were a mortgage dated July 11, 1919, in favour of one Dhansing, and another 
mortgage dated July 25, 1929, (ex. D-11) in favour of one Bhanji. The mort- 
gage dated July 11, 1919, in favour of Dhansing, ‘father of the original defen- 
dant No. 8 Tarachand, was for a sum of Ra. 10,000. On the basis of this mort- 

, Tarachand had obtained a decree in Civil Suit No. 21 of 1982, in the 

ourt ofthe Second Additional District Judge, Nagpur, on September 19, 1935. 
With this alienation, however, we are. not concerned in the present appeal, be- 
cause it, appears: that the trial Court had in ita finding on preliminary issues, 
delivered on Augnst"7, 1942, held that the suit, for obtaining.:a declaration that 
this alienation was not binding upon the plaintiffs was barred by time and had 
discharged defendant No. 3 from the suit. Against that finding the plaintiffs 
did not appeal and, therefore, that finding has now become fmal - , 

The other alienation dated July 25, 1929, which was the subject of challenge 
in the suit and in'this appeal was a mortgage executed by Mst. Rukhi and Bapn 
in favour of one Bhanji Kunbi for a sum of Ra 20,000. Bhanji died after 
the alienation and defendants Nta. 4 to 7. (the present appellants) are his sons. 
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. This was the shape of the suit as it emerged after several amendments thereof 
by the plaintiffs. ‘It will be noticed that in the amended plaint there is no 
reference whatsoever to any adoption. 

In the original plaint the plaintiffs had alleged that becanse Rukhi was the 
aister of Gahena wife of Bapu Patil, she was more favourably, inclined towards 
Bapu Patil and was hostile to the plaintiffs who were her step-daughter’s sons, 
and in order to defeat their reversion as the grandsons of Moti Patil she falsely 
pat forward Bapu Patil as the. adopted son of Moti Patil. They denied that 

apu Patil was ever adopted by Moti Patil as the latter was unconscious for 
several days before his death on September 28, 1912. 

Of the defendants in the suit, defendant No. 1 Mst. Rukhi remained absent 
and the suit proceeded ez parte against her. Defendant No. 2 Mst. Bega was 
given up as stated above. Defendant No. 8 Tarachand son of D ing Was 
also given up after the adverse finding referred to above that the suit against 
him was barred by time. The only contesting defendants who remained were, 
therefore, defendants Nos. 4 to 7, sons of Bhanji: Kunbi, the original mortgagee, 
ùpon the mortgage dated July 25, 1929. ' They ‘alleged: that: Moti had adopted 
Bapu before his death, and since the mortgage in-favour of their father was exe- 
cuted jointly by Mat. Rukhi and Bapu, the plaintiffs claiming as reversioner could 
not challenge the alienation. They also alleged that after the death of Moti 
disputes arose in mutation proceedings and a family settlement was arrived 
at wherein Bapu was ‘admitted to be the adopted aon of Moti and that family 
settlement was binding upon the plaintiffs and could not be challenged. Alter- 
natively, they pleaded that the alienaétiong in. favour of their father were for 
legal necessity and binding on the plaintiffs. “They also pleaded that Bapu wag 
throughout treated as an adopted son by the family.of Moti and the plaintiffs 
were estopped by their conduct. In any event,-they alleged, Bapu was through- 
out in possession of the property in suit and the rights of the plaintiffs have been 
lost by adverse possession. As a farther alternative they pleaded that Moti had 
executed a will dated September 27, 1912, in favour of Bapu and, therefore, the 
plaintiffs have no right to claim back the property. Defendants Nos. 4 to 7 also 
invoked s. 41 of the Transfer of Property Act in their favour and they alleged 
that the mortgage deed was executed in favour of their father by Bapu as an 
ostensible owner of the property. 

The trial Court held that the adoption of Bapu the son of Moti was not 
. proved; that the will dated September 27, 1912, of Moti i in favour of Bapu was 
also not proved and, therefore, it did not confer any rights upon Bapu. It also 
held that the alleged family arrangement, though, it took place, did not bind the 
plaintiffs and, therefore, after the lifetime of Moti his widow Rukhi, defendant 
No. 1, held the estate as a limited owner. As to the mortgage dated July 25, 1929, 
the trial Court held that it was not justified by legal necessity, that no enquiries 
had been made by Bhanji when he advanced the moneys, and that, therefore, 
the alienation was not binding upon the plaintiffs. The trial Court also n 
tived the. plea of adverse possession advanced by defendants Nos. 4 to 7, as 
also their claim to be protected under s. 41 of the Transfer of Property Act. 
In the result, the trial Court decreed the plaintiffs’ suit. . 

On behalf ofthe appellants Mr. Halve principally, raised two contentions. 
In the first place he attacked the finding as to adoption and in the second place 
he urged that the plaintiffs’ suit as amended: could not lie because on the date 
of the amended plaint their right to claim a declaration.that the adoption of 
Bapu Patil was invalid had become barred by time, and, when once that right 
was barred, the plaintiffs could not, ignoring. „the ‘adoption, make a claim sim- 
pliciter, that the alienations were not binding upon them. 

[His Lordship after considering the evidence, relating to the alleged adoption 
of Bapu, proceeded. | 

For these reasons, disagreeing with the trial Court, we hold that there is suffi- 
cient evidence to prove that Bapu was the adopted son of Moti and that there is 
no legal impediment or bar to the validity of thd’ adoption. 
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Upon this finding the plaintiffs’ suit would fail and that would be sufficient 
to dispose of this appeal. But there is, in our opinion, a legal ground on which 
the plaintiffs’ suit ought to fail and that is the question of limitation. As we 
we' have already indicated above, the plaint after amendment shows that. the 
plaintiffs were merely suing for a declaration that the alienations referred to 
in the plaint were not bindmg upon them after the death of defendant No. 1 
Rukhi. There was no reference whatsoever in the plaint, as amended, to the- 
adoption of Bapu. It was only in the written statement of defendant No. .2: 
that the question of adoption of Bapu by Moti was raised and defendant No. 2 
pleaded in para. 7 that 

Crate a sds athe ead a Gia ioe tae a ascites a es 
was never adopted is long barred by time. That Bapu’s adoption has been openly claimed 
during the mutation proceedings by the production bf the will and’ Bapu was all along 
acting as the adopted son since 1912.” 

This question was decided in the trial Court by the order dated August 7, 
1942, of the then presiding Judge Mr. B. Elahi Baksha, who gave certain find- 
ings on preliminary issues, and the view which the trial Judge took may be 
shortly expressed in his own words as follows :— 

“There is nothing in the language of this finally amended plaint to suggest—and 
the prayer clause is very clear—that the plaintiffs seek to set aside Bapu's adoption if 
any, or to claim a declaration that Bapu’s adoption is invalid or in fact never took place.. 
The declaration sought, if granted, will not, by any stretch of imagination, have the 
effect of nullifying Bapu’s adoption if any, or Moti’s will, if any. Even if the decree to: 
be granted can be construed to adjudicate upon these points, the absence of Bapu and 
his legal representative Mst. Bega from this suit will not bring any fruit to the plaintiffs 
in regard to those matters. The fears of the defendants Nos. 3 to 7 are unfounded and 
not of any avail” 

The learned Judge then went on to hold that in the present suit the DARNIE 
merely seek to obtain a declaration 

iaa to Cha non bodig nature of tha two Caora eS Gee us thei anaa 
with the widow's acts is concerned. Such a suit, therefore, remains a declaratory euit 
pure and simple, when Bapu or Bapu’s legal representative are not on record, nor any 
relief is claimed in respect of the execution of the mortgage by Bapu alao.” 

This finding has been challenged by Mr. P. A. Halve on behalf of the appel- 
lants, and he relied upon a*Full Bench ‘decision of the Andhra High -Court im 
Jamkamma v. Mattareddi,! while Mr. Mangalmurti on behalf of the respondents. 
relied upon the Privy Council cases in Kalyandappa v. Cran nenne: and Pad- 
malav v. Fakira Debya® 

The point of law which thus arises between the parties may be stated (as it was: 
stated by Lord Phillimore in Kalyandappe’s case at p. 417) as follows :-— 

Plaintiffs say ‘‘We deduce a good title. We are the maternal grandsons of 
Moti, the last male holder and so entitled to the reversion on the death of his 
wife Rukhi. We are entitled to sue during her lifetime for a declaration that 
the alienations made by her are void except for her lifetime or until her re- 
marriage. We bring our suit within 12 years, that being the period allowed’ 
by art. 125 of the Firat Schedule to the Limitation Act which provides that sach 
a suit may be brought within 12 years from ‘the date of the alienation’.’’ 

The defendants say ‘You can try to put it in that way, but in truth your 
suit is goyerned by art. 118, being one ‘to obtain a declaration that the alleged 
adoption.is invalid or never in fact took place’ for which you have only six yeare 
from the date ‘when the alleged’ adoption beedmes known to the plaintiff’; and 
as regards knowledge, we can show you knew of our claim, you knew that Bapt 
claimed to be the ancpts son of Moti more than six years before the date of 
suit.’’ 


; 956] A. L R. Andhre 141. ‘Bom. L. R. 800, P.o. 
1924) LL R. 48 Bom. 411,°s.0. 26 ` 3 [1931] A. I. R. P.C. 84. 
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Articles 118 and 119 of the First Schedule to the Limitation Act run as 


folows:— © Sa 

“L18. To obtain a declaration that an al- Six years. 
5 leged adoption is invalid, or never 

i in fact, took place. 

“119. To obtain a declaration that an Six years. 


adoption is valid. 


When the alleged adop- 
tion becomes known to 
the plaintiff.” 

When the rights of the 
adopted son, as such, 


are interfered with.” 


These Articles were first enacted by the Indian Limitation Act (XV of 1877 J. 
Prior to that Act the corresponding article was a composite article, art. 129 
of Act IX of 1871, which ran as follows :— 
“129. To establish or set aside an adgption. Twelve The date of the adoption 
years. or at the option of the 
plaintiff the date of the 
death of the adoptive 
father.” 


Consequent upon the enactment of arts. 118 and 119 there prevailed for a 
number of years much difference of opinion among High Courts in India as to 
whether art. 118 which speaks of a suit ‘‘to obtain a declaration’’ applied only 
to suits where a declaration simpliciter was asked for, or whether it also ap- 
plied to a suit for possession where the plaintiff conld not succeed except by 
displacing an alleged adoption and consequently having to ask for a declaratory 
relief that the adoption was invalid or void. The controversy was set at reat 
by the Privy Council decision in Kalyandappa’s case where their Lordships 
of the Privy Council laid down that art. 118 of Schedule I to the Indian Limi- 
tation Act applies only to a suit under s. 42 of the Specific Relief Act, 1877, for 
a declaratory decree that an adoption is invalid or did not take place. Their 
Lordships came to this conclusion because they held that art, 118 was introduced 
as a logical consequence of the introduction of s. 42 of the Specific Relief Act 
by Act I of 1877, and that, therefore, when the Legislature used the words in 
art. 118 ‘‘to obtain a declaration’’, they meant to use it as a term of art with 
reference to the earlier enacted s. 42 of the Specifie Relief Act. 

In Kalyandappa’s case the Privy Council disapproved of an earlier case of 
this Court in Shrimvas Sarjerav v. Balwant Venkatesh’ which took the view 
that art. 118 of the Limitation Act did not merely apply to a suit for declara- 
tion but also applied to a suit for possession where the plaintiff could not 
succeed except by displacing an alleged adoption. It must, however, be noted 
that on the date on which the Privy Council overruled SArinivas Sarjerav v. 
Balwant Venkatesh, it was really unnecessary to do so because a Full Bench of 
the Bombay High Court had already done that in Doddava v. Yellawa®. Un- 
fortunately, it does not appear that the last named case was brought to the 
notice of their Lordships of the Privy Council in Kalyandappa’s case. 

In the light of these cases, we have then to see whether the plaintiffs’ suit in 
the present case was one which was exclusively a suit for a bare declaration 
that the alienation is not binding upon them, or whether, in essence, it is a 
suit for any further and better relief. In order to decide this it will be neces- 
sary to scan the allegations in the plaint with some care and analyse the sub- 
stance of the plaintiffs’ claim. In order to see the substance of the plaintiffs’ 
claim it is not enough for a Court to consider the mere allegations that the 
plaintiff has chosen to make but the Court must go behind the mere form and 
verbiage of the plaint and ascertain what imdeed is the true relief which the 
plaintiff is asking for. 

Now, as we have said, on the face of the plaint as it emerged after the several 
amendments which it underwent, there is no reference whatsoever to any adop- 
tion or claim made or relief asked in respect thereof. On the mere verbiage of 

1 (1913) L.L. R. 37 Bom. 518, 8.0.15 2 (192]) I.L. R. 46 Bom. 776, s.o. 34 
Bom, L. R. 538. i Bom. L. R. 158, 7.B.- f i i 

I. P—it. 
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the plaint, the allegations are that Rukhi (Rukhmabai) and Bapu executed 
the mortgage of July 25, 1929, in favour of their creditor Dhansing, that Rukhi 
was under the influence of Bapu and all the debta incurred by her were not for 
legal necessity or the benefit of the estate of her deceased husband Moti Patil 
but for the benefit of Bapu under whose influence Rukhi was, and the only re- 
lief claimed is that the alienations referred to be declared not binding upon 
the plaintiffs-reversioners after the death of Bukhi. 

It seems to us, however, that though the formal relief asked for is only a 
declaration that the alienations made are not binding on the plaintiffs, the claim 
was in substance one for a declaration that the adoption of Bapu was invalid. 
The impugned alienations were made both by Rukhi and Bapu. They could 
not be set aside unless both Rukhi and Bapu had no authority in law to make 
them. The authority or title upon which Bapa claimed to make these aliena- 
tions was the fact that be claimed to be the adopted son of Moti. Otherwise, he 
could have no possible right or claim to the property of Moti Patil There- 
fore, it seems to us that implicit in the challenge to an alienation by Bapu 
was also the claim that Bapu had no status as the adopted son of Moti to alle- 
nate the latter’s property. In Jamkamma v. Mattaredds referred to above, 
Chief Justice Subba Rao observed at page 147 :— 

“For different kinds of sults, specific periods of limitation are prescribed and if 
a suit falls in effect and in substance under one or the other of the articles of limitation, 
it is not open to a party to evade or elude that article by using clever phraseology or 
adopting, a device to circumvent it. It is, therefore, necessary to ascertain in each case 
when a reversioner filles a declaratory sult, the real scope of the sult. 

If it ig a sutt tn substance for a declaration that an adoption is Invalid, the mere fact 
that he ignores the adoption and beses his right on same other act consequential on the 
adoption will not enable him to escape the period af limitation, for the adoption would 
be in the way of his getting consequential relief.” (italics ours). 

We are in respectful agreement with these remarks of the learned Chief Justice, 
and reading the plaint before us in the light of this rule of construction, we 
cannot but conclude that what the plaintiffs were in substance asking the Court 
to do in the present case was to declare the adoption of Bapu invalid or void. 

In this respect we cannot but refer to the plaint as it was originally filed, in 
para. 4 of which the plaintiffs had made the following significant pleadings :— 

“The alleged adoption of Bapoo has all the same created a cloud on the right af 
reversion of the plaintiff and it is therefore necessary for them to seek a declaration 
that Bapoo who died on 28-3-1837 leaving a widow Mst. Bega (defendant No. 2) was not 
the adopted san of Mot! Patel.” f 
They also claimed the first relief in the suit that a decree be passed declaring 
that the plaintiffs were the next reversioners of Moti Patil after the death of 
Rukhi (defendant No. 1) as Bapu son of Zapri was never taken in adoption by 
the deceased Moti Patil. This was in substance their claim and the plaintiffs 
knew that without making such a claim they could not possibly have the alie- 
nations which they were questioning set aside. That by using the device of 
amendment they apparently made the suit appear as if it were a suit for a 
declaration simpliciter to set aside an alienation cannot justify a Court in 
ignoring the substance of their claim. Nor does it appear to us that it would 
make any difference to the nature of the plaintiffs’ claim that by this manoeuvre 
the plaintiffs drove the defendants to the necessity of first raising the question of 
adoption of Bapu. . 

On behalf of the respondents Mr. Mangalmurti relied very strongly upon 
Kalyandappa’s case, cited above, and upon the second of the two propositions laid 
down in that case (the first we have already adverted to) that: 

“the article applicable to a reversloner for possession of an immoveable property on 
the death of a Hindu female is Article 141 even if it is necessary to decide in a gutt 
whether an adoption was or was not valid.” 

Mr. Mangalmurti urged that aa in Kalyandappa’s case the plaintiff had origi- 
nally claimed a declaration that the defendant had not been validly adopted but 
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later on amended his plaint and struck out that part of his claim making the surt 
a plain one for possession, and their Lordships at p. 417 of the report did not con- 
sider that that necessarily brought the suit under art. 118. 

Kalyandappa’s case was considered by the Full Bench of the Andhra High 
Court in Jamkamma’s case and their Lordships were content to distinguish it on 
the short ground that the suit which the Privy Council was considering was a 
suit for possession of immovable property after the death of a Hindu female and 
not a suit (as here and before the Andhra High Court) for a declaration to set 
aside an alienation during the life-time of the alienating female. After quoting 
a passage at p. 1438 of the Privy Council report, Chief Justice Subba Rae shortly 
stated the point of distinction as follows (p.°148) :— 

“This passage no doubt indicates that a reversioner can ignore the adoption as a 

nullity and wait to recover possession till the death of the widow. But these observations 
cannot, in my view, be invoked to circumvent the period of limitation prescribed for a 
, declaratory suit for a limited purpose.” 
We are in respectful agreement with this point of distinction and would follow 
it. But we would also add that thera is a substantial point of difference in prin- 
ciple between a suit for a declaration simpliciter and a suit to recover possession 
after the death of a Hindu widow, and the distinction is that in a suit for declara- 
tion simpliciter during the lifetime of a Hindu widow to set aside an alienation 
made by her the claim of the plaintiff as a reversianer rests on a mere spes 
successtomes, namely, his right to take it as a reversioner, whereas in the case of 
8 suit for possession after the widow’s death the plaintiff’s claim rests upon an 
interest which has vested in him. The former class of suits would be suits for 
a declaration simpliciter falling under art. 118, while the latter partakes of 
the nature of a suit contemplated by art. 141, whether an adoption has to be set 
aside or not. In our opinion, the principle of the decision in Jantkamma’s 
case, with which we are in respectful agreement, fully applies to this case. 
Following it, we must hold that the present suit falls under art. 118 of the 
Limitation Schedule. 

It was not disputed at the hearing before us that if the suit was governed by 
art. 118, the plaintiffs had knowledge of the alleged adoption more than six 
years before the date of the suit. Indeed, it seems to us that it would be im- 
possible for the plaintiff to urge to the contrary in view of the allegations in 

ara. 4 of the unamended plaint. In that paragraph plaintiffs had alleged 
ets and circumstances which existed on the date of Bapu’s alleged adoption 
by Moti Patil. 5 

In view of the decisions we have referred to above, it is unnecessary for us to 
go back to the long catena of cases of the several High Courts prior to the de- 
cision in Kalyandappa’s case to which some reference or the other was made 
by either counsel. Nor need we go into the other points argued at the Bar as 
to whether the transaction impugned was justified on the ground of legal neces- 
aity or benefit to the estate. 

Mr Mangalmurti then sought to distinguish Jantkamma’s case upon the facts. 
He urged that in that case it was the adopted son who had himself alienated. 
Here Bapu’s alienations alone are not in question. With him is joined his 
mother Rukhi, and so far as the plaintiffs are concerned, they only seek to 
attack the alienations so far as Rukhi has made them. Moreover, he urged, in 
the present case Bapu also claimed on the basis of a will by his deceased father 
Moti and not simply on the ground that he was the adopted son. 

We do not see how these points of distinction matter so far as the principle 
laid down in Jamtkamma’s case was concerned. Thongh no doubt, Rukhi has 
in the instant case joined with Bapu im the alienations, the alienations cannot 
be set aside unleas both the right of Bapu and the right of Rukhi to alienate is 
adjudicated upon. The alienations can only be set aside if the Court negatives 
the title of both Bapu and Rukhi and to the extent that the suit involves a 
question as to whether Bapu had a right to alienate or not, the suit, as we have 
explained above, would fall under art. 118 of the Limitation Schedule. We do 
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not think that the suit, having regard to the cause of action, could possibly be 
split up into two parts and the alienations made by Rukhi dealt with separately 
from the alienations made by Bapu as urged by Mr. Mangalmurti. 

As to the second point of distinction which the learned counsel has drawn, 
the will was only pleaded as an alternative ground by the defendants though 
the main ground was that Bapu was the adopted son of Moti; and even con- 
sidering that the claim was under the will, the will itself, as we have said, gave 
Bapu the property of Moti because he was his adopted son, Therefore, the 
question of adoption would still remain to be considered and would bring the 
present case within the rule laid down in Jamkamma’s case. 

It was then urged that plaintiff No. 2 was a minor on the date of suit and 
could bring the suit within three years of attaining majority. Upon the view 
we have taken, the point cannot, in our opiniom, arise. We have already held 
that the present suit claiming a declaration simpliciter that certain alienations 
were not binding on the plaintiffs could not lie and that plaintiffs were bound 
to ask for a relief to set aside the adoption of Bapu—one of the alienors. In 
view of that finding it is immaterial whether one or more of the plaintiffs be 
subject to a disability like minority. 

Moreover, on this point the decision in Kalyandappa’s case is, in our opinion, 
conclusive of the matter. A similar argument was repelled by their Lordships 
of the Privy Couneil at p. 422 of the [.L.R. report as follows :-— 

“This language looks at first aight conclusive In favour of the plaintiff in the pre- 

sent suit; but it has been thought in subsequent cases in India, and has been argued 
before their Lordships, that the decision of this point was unnecessary, because the plain- 
tiff, being a minor, had three years after attaining majority to bring his suit, and that 
this provision in his favour superseded the protection given to the defendant by Article 
118 and left the matter open to be decided according to Article 141. This line of reason- 
ing seems to assume that you cannot fmpute knowledge to a minor—a view which is 
certainly not in accordance with the facts of human nature.” 
We are of opinion that the minority of the plaintiff cannot affect the mandatory 
provision of the third column of art. 118 of the Limitation Schedule, which 
requires that the suit must be brought within six years from the date when the 
alleged adoption becomes known to the plaintiff. 

Further, the plaintiffs have also not alleged or proved the date of knowledge 
of the minor plamtiff. 

We hold that the plaintiffs, who claim as reversioners, not having filed a suit 
for a declaration that the alleged adoption of Bapu was not binding on the 
‘reversion, within the time prescribed under art. 118 of the Limitation Schedule, 
they cannot now ignore the said adoption and sue merely for a declaration that 
the alienation made by Bapu is not binding on the reversion. Upon this view, 
the plaintiffs’ suit must be dismissed. We allow the appeal, set aside the judg- 
ment and decree of the trial Court, and instead pass a decree dismissing the 
plaintifs-respondents’ suit with costs throughout. 

Appeal allowed. 
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Before Mr. Justice Dixit and Mr. Justice Badkas. 


KESHAV GAMAN v. BAI RUKHAILYABIBI.* 

Practice—Revenue Tribunal holding view contrary to decision subsequently given by 
High Court on applicabtHty of provision of statute and remanding proceedings to 
Mamlatdar for disposal—Mamlatdar disposing of proceedings following direction as to 
* law given by Tribunal—Matter again coming in revision before Tribunal and Tribunal 
holding that order made by it on remand a final order notwithstanding decision of 
High Court and confirming order passed by Mamlatdar—Application to High Court 
under art. 227 challenging order of Tribunal—Whether order made by Tribunal on 

remand a final order—High Courts power of interference in such a case.» 


A landlady filed an application against her tenant for pomsession of lands after 
giving a notice on March 10, 1852, under s. 84 of the Bombay Tenancy and Agricultural 
Lands Act, 1948, terminating the tenancy with effect from March 31, 1953. Thig appli- 
cation was rejected by the Mamlatdar, and on appeal, by the Prant Officer, on the 
ground that the name of the landlady was not entered in the record of rights on 
January 1, 1952, In revision, the Bombay Revenue Tribunal took the view that the 
amended provision of s. 34, which came into force on January 12, 1958, did not apply, 
and by an order made on August 17, 1955, remanded the proceedings to the Mamiatdar 
for disposal in accordance with law after raising the necessary issues under s. 34 
as it stood before its amendment. The Mamlatdar raised the necessary issues and 
found that the notice terminating the tenancy was valid and made an ‘order for 
possession in favour of the landlady. On appeal the Prant Officer held that the notice 
was not valid and dismissed the landlady’s application. In a revisional-application to 
the Tribunal, the Tribunal held that notwithstanding the decision of the High Court 
in Derlabbhal v, Jhaverbhai,* the Tribunal had on August 17, 1955, made an order 
which had became final and it then went on to confirm the order made by the 
Mamlatdar holding that the notice given by the landlady was a proper notice. In an 
application by the tenant to the High Court under art. 227 of the Constitution of 
India challenging the order of the Tribunal, on the ground that the present case was 
governed by s. 34 as it was amended in 1953, it was contended on behalf of the land- 
lady that the order of the Tribumal of August 17, 1955, was final as between the 
parties to the revisional application and that the applicant-tenant was, therefore, con- 
cluded by the view of law taken by the Tribunal on August 17, 1955:— 

Held, that no finality attached to the order of the Tribumal as it was not an order 
which finally determined the rights of the parties, and 

that the order of the Tribunal was affected by an error In ao far as it took an 
erroneous view of s. 84 of the Act, and as that error had come to the notice of the 
High Court, it was Incumbent upon the High Court to reopen that portion of the case 
affected by the error. 

Ramkuearbal Tuljaram v. Damodhar Narbheram* Chauli v. Meghoo* and Balvant 
Ramchandra v. Secretary of State,‘ referred to. 

Where a Court or a Tribunal or an authority takes a wrong view of law, the moment 
it is recognised that the view is wrong, it is the duty of an authority subordinate to 
the High Court to give effect to the view propounded by the High Court. 


Tue facts appear in the judgment. 


J. C. Tarapore, for the applicant. 
C. G. Shastri, for opponent No. 1. 


Dout J. This ig a tenant’s petition under art. 227 of the Constitution of 
India and it arises under the following circumstances. 

Opponent No. 1 to this petition is the owner of four pieces of land bearmg 
survey Nos. 188, 184, 140 and 141 situate at Palod in the Mangrol taluka, of 


“Decided, December 6, 1957. Special Civil $ [1945] AI. 798, 800, ¥.B. 
Application No. 248] of 1957. 4 (1908) I. L. R. 32 Bom. 432,a.0. 10 Bom. 


(1955) 58 Bom. L. R. 85, F.B. L. R. 531. 
2 (1869) 6 Bom. H. O. Rep. 148. 
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which the present petitioner is the tenant. On March 10, 1952, opponent No. 1 
as the land-lady issued a notice to the applicant-tenant terminating his tenancy 
with effect from March 31, 1958, on the ground of bona fide personal cultiva- 
tion under s. 34 of the Bombay Tenancy and Agricultural Lands Act, 1948. 
As the notice was not complied with, opponent No. 1 filed against the applicant 
an application for possession of the suit lands on April 4, 1953. This applica- 
tion was rejected by the Mamlatdar on November 10, 1958, holding that the 
name of the land-lady i.e. opponent No. 1, was not entered in the record of 
rights on January 1, 1952. From this order an appeal was preferred before 
the Prant Officer, who confirmed the order of the Mamlatdar, holding that the 
land-lady’s name did not stand in the record of rights as an occupant on Jann- 
ary 1, 1952. The case was then taken in revision before the Bombay Revenue 
Tribunal p ` i 

Now, it would appear that the Bombay Tenancy and Agricultural Lands 
Act, 1948, was amended by Act XXXII of 1952 and s. 34 stood amended from 
January 12, 1953. The provision by which s. 34 was amended is contained im 
s. 8 of the amending Act. Section 8 of the amending Act made important 
changes in s. 34 as it originally stood. A new provision was added to s. 84(2) (b) 


‘and the provision is in the following terms: 


of 


- oO 
(c) to terminate the tenancy of a protected tenant on the ground that the landlord 


.* "+ requires the land for cultivating tt personally, unless the Income by the cultivation of 


such land will be the main source of the income. of the landlord for his maintenance.” 


a ‘There was another important change-made in s. 34 and a new sub-section was ' 


added after sub-s. (2), and it is sub-s. (2-A) which provides, by al. (1): 

. “The land held by the protected tenant on lease stands in the record of rights in 
the name of the landlord on the first day of January 1952 as the superior holder.” 

The rest of the amendments are not material to the decision of this application. 


Now, in this case the notice was given on March 10, 1952, and the pro- 
j were commenced on April 4, 1958, after terminating the tenancy on 


.March 81, 1958. It is apparent that the amended provision came into operation 


between the date of the notice which was March 10, 1952, and the termination 
of the tenancy which was on March 31, 1953. The question, therefore, arose as 
to whether the new provision would apply to the proceedings pending before the 
Bombay Revenue Tribunal, and the Bombay Revenue Tribunal took the view that 
the amended provision of s. 34 would not apply to the case as the notice by which 
the tenancy had been terminated was given in March 1952 ie. before the amended 
section came into operation on January 12, 1958. Having taken that view, 
the Bombay Revenue Tribunal, by an order made on August 17, 1955, remanded 
the proceedings to the Mamlatdar for disposal in accordance with law after reis- 
ing the necessary issues under s. 84 as it stood before the amendment made in 
1958. This conclusion of the Bombay Revenue Tribunal was contrary to the dc- 
cision of this Court reported in the case of Durlabbhas v. Jhaverbhas'. It may 
be pointed out that the case was decided on October 12, 1955. Therefore, the 
view which this Court took in Durlabbhav’s case was after the revisional applica- 
tion was decided by the Bombay Revenue Tribunal on August 17, 1955. It was 
open to the Bombay Revenue Tribunal to interpret s. 84 as amended, as it thought 
fit, and to give the section its own meaning. But the fact remains that the 
interpretation placed by the Bombay Revenue Tribunal was contrary to the 
opinion given by the Full Bench in DurlabbAat’s case. 


When the matter-went back, the Mamlatdar raised the necessary issues as 
they arose under a. 84 before its amendment. On the issues which were framed 
the Mamlatdar found that the notice terminating the tenancy of the opponant 
was valid, that the landlady was cultivating personally other lands which were 


1 (1958) 58 Bom. L. R. 85, F.B. 
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in area less than fifty acres and that she bona fide required the lands for per- 
gonal cultivation. In accordance with theese findings, the Mamlatdar made an 
order for possession in favour of the landlady on April 24, 1956. The order 
was then challenged in appeal before the Assistant Collector, Surat Prant, end 
the Assistant Collector disposed of the appeal on July 27, 1956. In making 
the Plies which the Assistant Collector did, the Assistant Collector observed 
as OWS: 

“Now, in this case a peculiar position has arisen, because since B.R.T. passed this 

order in the present case, holding that ag in this case the notice was gtven prior to the 
amendment of section 34, old section 34 should apply, but subsequently this 
interpretation: has been upset by High Court in the Special Civil Application 
No. 1111/56, dated 12th October 1955 and, therefore, to carry out this order of 
ee ee ee 
on B.R.T. as well as subordinate has held that even in such ceses the amended 
section 34 is applicable. I, therefore, consider it more fit to allow this appeal, remand 
the case to lower Court with a specific direction io refer the matter to BRT. to get H 
clarified whether order of B.R.T. should be carried out in the altered circumstances, or 
High Court’s interpretation accepted and case irled accordingly.” 
The Bombay Revenue Tribunal has described this order as ‘‘very difficult to 
understand’’. However that may be, the fact remains that the Mamlatdar, who 
is an authority subordinate to the Bombay Revenue Tribunal, was faced wirh 
a difficulty. If the Mamlatdar followed the principle laid down in Durlabbhay’s 
case, he would be disregarding the direction given by the Bombay Revenue 
Tribunal. If, on the other hand, the Mamlatdar was prepared to follow the 
direction given by the Bombay Revenue Tribunal, the Mamlatdar would not 
be following the decision of the Bombay High Court. In order to get out of 
this diffienlty, the Assistant Collector seems to have advised—an unusual piece 
of advice, I think-—-the Mamlatdar to get the point clarified. So the clarifica- 
tion was sought, and upon clarification, the Deputy Registrar of the Bombay 
Revenue Tribunal informed the Mamlatdar on August 80, 1956, that the order 
of the Bombay Revenue Tribunal should be treated as final. It would appear 
that this clarification was made not by the Bombay Revenue Tribunal but by 
the Deputy Registrar of the Tribunal in a reply sent by that officer to a letter 
written by the Mamlatdar. When the reply was received by the Mamlatdar, 
the task of the Mamlatdar became easy and, therefore, on September 25, 1956, 
he passed an order in the following terms: 

“In view of the directions of the B.R.T. as well as of the Assistant Collector, Surat, the 
order of the B.R.T. bearing No. 142/54 dated 17-8-55 stands final and as such nothing 
remains to be done now in the matter by this Court. The parties should be informed 
accordingly.” 

If one may say so without offence, the Mamlatdar literally carried out the order 
and made no order. The order—if it is an order and can be described as such-— 
was then taken in appeal before the Assistant Collector and the Assistant Col- 
lector was again faced with a diffculty. An appeal would lie only against an 
order, but the tenant chose to prefer an appeal and the appeal was entertained 
by the Assistant Collector. The Assistant Collector concurred with the Mam-’ 
latdar on the question of bona fides as well as on the issue about. the acreage of 
lands under the personal cultivation of the landlady. The Assistant Collector, 
however, differed from the Mamlatdar as regards the construction of the notice 
given by the landlady to the tenant and the Assistant Collector came to the 
eonclusion that the notice was not valid, because it did not ¢erminate the tenancy 
of the tenant. On that finding, the order made by the Mamlatdar was set eside 
and the application made by opponent No. 1 was dismissed. It was from that 
order that a revisional application was filed before the Bombay Revenue Tribunal 
on February 22, 1957. In dealing with the revisional application the Bombay 
Revenue Tribunal was again faced with a difficulty. By an order previously 
made, the Bombay Revenue Tribunal had taken the view that the case was 
governed by s. 34 as it stood before its amendment and since that view was 
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taken by the Bombay Revenue Tribunal, the Bombay Revenue Tribunal was 
of the opinion that that order had become final. The Bombay Revenue Tribu- 
nal, on the other hand, had to consider the implication of the decision of the 
High Court in DurlabbAas’s case, but the Bombay Revenue Tribunal thought 
that notwithstanding the enunciation of the principle by the High Court in 
Durlabbhas’s case, the Bombay Revenue Tribunal had previously made an order 
which bad become final and, therefore, the Bombay Revenue Tribunal was not 
concerned with the principle laid down by the High Court in Durlabbhas’s 
ease. Having taken that view, the Bombay Revenue Tribunal then went on to 
confirm the order made by the Mamlatdar on April 24, 1956. It may be point- 
ed out thkt on the question of notice, the Bombay Revenue Tribunal came to the 
conclusion that the notice given by the landlady to the tenant was a proper 
notice. 

Mr.” Tarapore appearing for the tenant has, upon this petition, challenged 
the order made by the Bombay Revenne Tribunal, and his contention is that so 
far as the present case is concerned, there is no question that the case is govern- 
ed by s. 34, as it was amended in the year 1953. There can be no doubt that 
Mr. Tarapore is right. The notice was issued on March 10, 1952, terminating 
the tenancy. The tenancy would stand terminated with effect from March 
31, 1953, and although the amending Act came into force on January 12, 
1958, the High Court had ruled that in such cases s. 34, as amended, would 
come into operation But Mr. Shastri appearing for opponent No. 1 contends 
that the Bombay Revenue Tribunal was right in adhering to the view which 
it had taken on August 17, 1955. In considering the validity of this con- 
tention, one must first consider the nature of the order made by the Bombay 
Revenue Tribunal on August 17, 1955. That order was an order of remand, 
directing the Mamlatdar to dispose of the application m accordance with law, 
according to s. 34 as it stood before its amendment in 1958. This direction did 
not make any final order. The application was yet to be tried on its merits; 
the necessary issues had to be raised; evidence had to be led and findings had 
to be recorded upon those issues. and the only final order which the Mamlat- 
dar could make upon the application would be under s. 29 either allowing the 
application of the landlady or refusing it. No finality was attached to this 
order. It was, go to say, an order which did not finally determine the rights 
of the parties. Now, an order may become final in one of two ways. An 
order which is subject to an appeal may become final when no appeal is pre- 
ferred. An order may not be subject to an appeal. In such a case again, an 
order may become final. But in either case the order must be a final order 
in the sense that it determines the rights of the parties. In this case it is 
evident that the rights of the parties were not determined except in so far as 
the rights of the parties were governed not by s. 34, as amended, but by s. 34 
before its amendment. Mr. Shastri, however, says that the order of August 17, 
1955, was final as between the parties to the revisional application. Mr. Shastri 
would be right provided the parties were parties to an application in which a 
final order had been made. To the extent to which the Bombay Revenue Tri- 
bunal took a particular view of law, that view of law would no doubt be one 
binding upon the parties. But it was an erroneous view of law, and the question 
for decision is whether the present applicant is concluded by the view of law 
taken by the Bombay Revenue Tribunal on August 17, 1955. It is conceded by 
Mr. Shastri that there is no provision according to which the present applicant 
was bound to come ttp to the High Court under art. 227 of the Constitution. 
Article 227 gives power to the High Court in order to do justice between the 
parties. It no doubt affords a remedy to an aggrieved party to come up to the 
High Court under art. 227. But there is no law which compels a party to come 
up to the High Court under art. 227. If, therefore, there was a provision by 
which the present applicant was bound to apply to the High Court under art. 
227, there would have been some force in the contention of Mr. Shastri. In the 
absence of any such provision, the contention of Mr. Shastri that the view of 


1957.] KESHAV GAMAN V. BUKHAIYABIBI ae }—Diaw J. 617 


the Bombay Revenue Tribunal had become final as" between the parties to the 
revisional application cannot be accepted. 

There is another reason why his contention cannot es be accepted. It may 
be that the Bombay Revenue Tribunal had taken a particular view of law by 
ats order dated August 17, 1955. When the Mamlatdar was dealing with the 
application a second time, the Mamlatdar had to consider the position as to 
whether he would follow the direction of the Bombay Revenue Tribunal or he 
would follow the ruling of the Bombay High Court given in Durlabbhat’s case 
and, I dare say, the Mamlatdar would have been well within his rights, had he 
chosen to follow the principle laid down in Durlabbhat’s case. While the Mam- 
latdar is an authority subordinate to the Bombay Revenue Tribunal arid, there- 
fore, bound to obey the direction given by the Bombay Revenue Tribunal, the 
Mamlatdar is an authority subogdinate to the Bombay Revenue Tribunal which 
again was an authority subordinate to the High Court under art. 227. There- 
fore, even if the Mamlatdar had disregarded the direction of the Bombay 
Revenue Tribunal because he would prefer to follow the ruling of the Bombay 
High Court given in Durlabbhat’s case, the Mamlatdar would have been per- 
fectly within his rights. Therefore, there is no substance in the contention of 
Mr. Shastri that the Mamlatdar was bound to obey the direction given by the 
Bombay Revenue Tribunal in its order of August 17, 1955, which had becorre 


Mr. Shastri relies upon a decision of this Court reported in Ramkuvarbost 
Tuljcram v. Damodhar Narbheram’, The head-note to that case is in the fol- 
lowing terms: 

“A remand order made on Special Appeal is (unless a review of it be obtained 
‘within the prescribed time) a conclusive determination of the points of law involved in 
it; and the correctness of law laid down upon a remand cannot be questioned on a second 
Special Appeal; nor is the fact of the Courts adopting a different view of the law after 
an order has been made in general a good ground for allowing a review of such order 
efter the time for a review has elapsed.” 


What happened in that case was that the High Court held a certain view of 
law when the case was remanded by it. That view of law was not correct when 
the High Court was called upon to consider the question again and the High 
Court took the view that in such a case the previous view of the High Court 
was binding upon a Bench of the High Court at a subsequent stage. Now, 
whatever difficulty the High Court may feel in such a case, so far as this Court 
is concerned, no such difficulty arises in this case. The view of law taken by 
the Bombay Revenue Tribunal would, upon examination, now be found to be 
erroneous. It may be—but we express no opinion upon it—that the Bombay 
‘Revenue Tribunal may consider that it should not depart from the view which 
it had previously taken. But so far as this Court is concerned, this Court had 
not taken previously any view of law inconsistent with the principle laid down 
in DurlabbAas’s case, and even on the contention raised by Mr. Shastri, there 
is an answer and that answer will be found in Chault v. Maghoo?. It is suff- 
cient to quote an observation in that Judgment (p. 800): 

“On the other hand, tt cannot „be sald that any question has been finally determined 
until tt leads to some action, that is, to a decree which may be executed or an order 
which must be carried into effect.” 


It is interesting to notice that the view of the Allahabad High Court proceeds 
upon a principle recognised in Balvant Ramchandra v. Secretary of State?. At 
page 437 this is what is observed: 

“...In so far as any part of the judgment is based upon an assumption or hypothesis 
which is now ascertained to be erroneous, it is, we think, competent to us—or rather, it 
is incumbent an us—to disregard it, and to reopen that portion of the case affected by the 
error.” i 

I (1889) 6 Bom. H. O. Rep. 148. 8 (1908) LL. R. 82 Bom. 482, 8.0. 10 Bom. 
2 [1945] All. 708, 800, T.B. L. R. 5A. 
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Applying this principle to: the facts of this case, it is clear that the previous. 
order of the Bombay Revenue Tribunal was affected by the error im so far as 
it took an erroneous view of a, 34 and now that the error ‘has come to our notice, 
it is, in the language of this observation, incumbent upon us to reopen that 
portion of the case affected by the error. 


There is also another aspect of the matter which may be considered. The 
Bombay Revenue Tribunal takes the view that the order made by it on August 
17, 1955, has become final, and even if wrong, cannot be reconsidered. Now, we 
fail to sse what order has become conclusive. There was no order made by 
the Bombay Revenue Tribunal by which either the Bombay Revenue Tribunal 
had allowed the application of the landlady or had refused it. There was no 
order which would amount to a decree or no order which would amount to an 

table order. What the Bombay Revenue Tribunal did was merely to re- 

the proceedings after laying down the law as it thought fit. When the 
Bombay Revenue Tribunal saw that the exposition of the law made by it on a 
previous occasion was not correct, the Bombay Revenue Tribunal, which is bound 
-by a decision given by this Court, would have been well within its rights by 
following that decision and giving effect to it. The powers of the Bombay 
Revenue Tribunal are indicated in s. 76 read with s. 78 which, by sub-s. (2) 

rovides: 

Tin; Collector ta appeal andthe Bombay Reverie Teuna h eupeal andar eaes 
tion 75 and in revision under section 76 may confirm, modify or rescind the order tr 
appeal or revision or its execution or may pass such other order as may seem legal and 
fast In accordance with the provisions of this Act.” 
Therefore, the order which the Bombay Revenue Tribunal has to pass is a legal 
order and must be m consonance with the provisions of the Bombay Tenancy 
and Agricultural Lands Act, 1948. Now, when the Bombay Revenue Tribunal 
restored the order made by the Mamlatdar on April 1956, can it be said that 
this order was in consonance with the provisions of Bombay Tenancy and 
Agricultural Lands Act? and. it does not take two minutea to decide that the 
order is not in consonance because the order is contrary to the principle laid 
down in DurlabbAa’s case. 
~ It may be pointed out that a Court or a Tribunal or an authority may take 
one view of law. It may well happen that the view is right. It may also 
happen that the view may be wrong. But the moment it is recognised that the 
view is wrong, it is the duty of an authority subordinate to this Court to give 
effect to the view propounded by this Court. In our view, therefore, the order 
ee by the Bombay Revenue Tribunal cannot be supported and must be set 
aside. 

The question then arises as to what order we should pass upon this petition. 
Now, under s. 84 as amended there are two principal considerations, The first 
of these is that the name of the landlord must appear in the record of rights 
on January 1, 1952. At a previous stage of this proceeding the Mamlatdar as 
well as the Assistant Collector had come to the conclusion that the name of the 
landlady did not appear in the record of rights on January 1, 1952, so that there 
is a finding recorded by a competent authority that the name of the landlady 
does not alee in the record of rights on Jantary 1, 1952. If that ‘position 
is correct, then the landlady’s application must fail On the other hand, it 
may be urged in favour of Mr. Shagi's contention that that finding was set 
aside when the Bombay Revenue Tribunal reversed the order made by the 
authorities below and sent the matter back for decision on the merits after 

the necessary issues on August 17, 1955. Today, therefore, the posi- 
tion is that there is no effective finding on the question whether or not the land- 
lady’s name appears in the record of rights on January 1, 1952. It is, there- 
fore. for the Mamlatdar to determine whether this particular requirement of 
s. 84(2-4) (1) is satisfied. Then the other requirement of s. 84 which ia contain- 
ed in s. 84(2)(c) is that the land-lady must show that the income of the suit 
lands is the main source of income, and in regard to this requirement, this Court 
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has also laid down in Dattatraya Vishnu v. Ganpat Ragho' that the landlord or 
the landlady in relying upon these provisions has to satisfy two conditions. One 
of the conditions is that the land, possession of which is sought by him or her, 
is required for maintenance of the landlord or the landlady; and the other een- 
dition which the landlord or the landlady has to satisfy is that it is the mam 
sources of the landlord’s or the landlady’s income. In other words, the landlord 
or the landlady has to show that the income of the suit land exceeds the income 
from other sources. 

We would, therefore, allow this application, reverse the order made by the 
Bombay Revenue Tribunal on July 3, 1957, and send the proceedings back to 
the learned Mamlatdar in order to determine the questions (1) whether the 
landlady’s name appears in the record of rights on January 1, 1952, and (2) 
whether the landlady proves that the lands of which possession is sought consti- 
tute her main source of income dnd that the lands are required for her mainte- 
nance. The parties will be allowed to lead evidence if they wish to bring any 
before the Mamlatdar and the application may be disposed of in accordance 
with law. Except the above issues, issues on which findings have been already 
given should not be agitated again. There will be no order as to costs on this 


petition. Application allowed. 


[NAGPUR BENCH] 


Before Mr. Justice Chainant and Mr. Justice Badkas. 


MESSRS. R. 8. REKCHAND GOPALDAS MOHOTA SPG. & WYG. MILLS, 
PRIVATE LTD. v. LAXMAN DAU. 

C. P. and Berar Industrial Disputes Settlement Act (XXIII of 1947), Secs. 23, 16(2)(3); 
Rule 36—Application made by dismissed employee under r. 36—Industrial Court 
directing reinstatement of employee and payment of compensation—Whether Caurt 
has power to do so. 

The District Industriel Court and the State Industrial Court in appeal from en 
order made by the District Industrial Court, on an application made under r. 36 of 
the rules made under the C. P. and Berar Industrial Disputes Settlement Act, 1947, 
read with a. 23 of the Act, has no power to direct reinstatement of an employee, 


who has been dismissed, or to order payment of compensation to him. 
Anna Saheb v. The Syndicate of Nagpur’, referred to. 


Tas facts appear in the judgment. 


A. 8S. Bobde, with N. A. Athalye, for the petitioner. 
S. G. Kukde, for respondent No. 1. 


CHAINANI J. The facts giving rise to this special civil application are that 
respondent No. 1 (whom I will hereafter refer to as the respondent, as he is 
the only contesting respondent in this case) was employed in the Mills of the 
petitioners. Hig services were terminated with effect from December 1, 1958, 
on the ground that he had remained absent from duty without leave. The 
respondent then made an application to the District Industrial Court under 
s. 28 of the C. P. and Berar Industrial Disputes Settlement Act, 1947 (XXII 
of 1947), read with r. 36 of the rules made under this Act, in which he prayed 
that his discharge order should be declared illegal and that he should be rein- 
stated by the petitioners. The District Industrial Court made an order for the 
reinstatement of the respondent. No order was, however, passed in regard to 
the payment of his back wages. Both the petitioners and the respondent appeal- 
ed to the State Industrial Court. That Court agreed with the view taken by the 

1 (1956) 59 Bom. L. R. 164, 2 57) Civil Application No. 70 of 

* Decided, 


(19 
January 15, 1958. Special Civil 1957, deaided Mudholkar and Badkas JJ., 
Application No. 272 of 1957. on August 18, 1957 (Onrep.). 
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District Industrial Court that the order terminating the services of the on- 
dent was wrong. The order of reinstatement of the respondent waa, therefore, 
confirmed and a further order was passed in his favour directing the petitioners 
to pay him his wages from June 17, 1954, to the date of his reinstatement. 
Against this order passed by the State Industrial Court, the present special civil 
application has bean filed. 

Mr. A. 8. Bobde, who appears on behalf of the petitioners, has urged that the 
Industrial Court had no power to direct the reinstatement of the respondent or 
the payment of his back wages to him. It seems to us that this contention of 
Mr. Bohde must be accepted. The application of the respondent purports to 
have been made under s. 28 read with r. 86(c) of the rules. Section 28 of the 
Act provides that the Provincial Government may constitute a District Indus- 
trial Court to determine such industrial disputes and to deal with such other 
industrial matters under the provisions of the Act as may be prescribed. Rule 
36 provides that the District Industrial Court shall have jurisdiction to hear 
seer acai upon : $ i 

Gj ace 
(b) the propriety or legality of an order passed by an employer under the standing 


(c) the application and interpretation of standing orders; 

(d) the legality or illegality of any strike or lock-out or of any change of which 
notice has been given or which has taken place upon an application by any employer 
or employee concerned or by the Labour Officer under section 41 provided the question 
concerns an industry exclusively within the local area of the Court’s jurisdiction. 


The other clauses in this rule are not material. The application made by the 
respondent would fall both under cL (b) and under eL (£). Under these clauses, 
the District Industrial Court can adjudicate upon the propriety or legality of 
the order of dismissal passed against an employee, that is to say, it can decide 
whether on the facts of the case, the order passed was proper and whether it was 
legal or illegal Le. contrary to the provisions of the Act, the rules or the Stand- 
ing Orders. But the power to adjudicate upon or decide these matters would not 
include the power to order reinstatement or direct the payment of compensation. 
Such orders imposing financial and other obligations and liabilities upon the em- - 
ployer cannot be passed in the absence of any provision in the Act empowering 
the Court to pass such orders. It is also not necessary for the Court to possess 
these powers for the purpose of deciding whether the order challenged is proper 
and legal. The fact that the District Industrial Court is empowered to decide 
whether the order of dismissal was proper and legal would not, therefore, 
enable it to order remstatement of the employee dismissed or payment of cori- 
pensation to him. The reason why there is no provision in the Act or in the 
rules empowering the Industrial Court to pass such orders evidently is that 
the Act provides separate machinery for obtaining relief of this kind. Sub-sec- 
tion (2) of s. 16 of the Act states that an employee, who has been dismissed, may 
apply to the Labour Commissioner for reinstatement and payment of compen- 
sation for loss of wages. Sub-section (3) of this section empowers the Labour 
Commissioner, after such enquiry as may be prescribed, to direct that the employee 
shall be reinstated and/or that he should be paid compensation, in case he comes 
to the conclusion that the dismissal was wrongful. The Legislature has, there- 
fore, constituted a special Tribunal under s. 16 for giving relief of this kind to 
employees, who have been wrongfully dismissed. It is not likely that the Legis- 
lature could have intended that two different Tribunals constituted under the 
same Act should both have the power to entertain applications for and to grant 
relief of this kind. 

We are accordingly of the opinion that the District Industrial Court, and 
consequently the State Industrial Court in appeal from an order made by the 
District Industrial Court, on an application made under r. 36, has no power to 
direct reinstatement of an employee, who has been dismissed, or to order the 
payment of compensation to hime ‘This view is also in accordance with that taken 
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by my learned brother and Mudholkar J. in Anna Saheb v. The Syndicate of 
Nagpur.’ In that case, the application had been made to the Industrial Court 
under cl. (d) of r. 86 read with s. 41 of the Act. Mudholkar J. in his Judgment 
observed : 

“All the same, the relief of reinstatement must be confined to those provisions 
which permit such a relief being granted and it cannot be regarded that reinstatement 
has now become a relief which could be awarded by any tribunal and in every case of 
wrongful dismissal. The reinstatement being merely a creation of the statute could 
only be clatmed by complying with the particular provisions of the statute which pro- 
vide for making a reinstatement. Under the local Act not only reinstatement but com- 
pensation also could be granted by the Labour Commissioner alone under section 16. 
The State Industrial Court has no jurisdiction to grant either relief.” 

The application is, therefore, allowed. The orders passed by the District In- 
dustrial Court and the State Industrial Court are set aside and the application 
made by the respondent is dismissed. The rule will accordingly be made abao- 
lute. Mr. Bobde has, however, informed us that even though the petitioners 
have succeeded in the present application, they are willing to take back the res- 
pondent in service, provided he produces a certificate of fitness from the Civil 


Surgeon, Akola. There will be no order as to costs. Appian duced 


[NAGPUR BENCH] 





Before Mr. Justice Chatnani and Mr. Justice Badkas. 


GANPATLAL MULCHANDJI JOSHI v. FIRST CIVIL JUDGH, 
CLASS I, NAGPUR.* 

Central Provinces and Berar Maternity Benefit Act (VI of 1930), Secs. 2(b), 3, 4(1) (2), 
5(1)(2)t—Payment of Wages Act (IV of 1936), Sec. 2(vi)—Workmen’s Compensation 
Act (VII of 1923), Sec. 2(m)—Maternity benefit payable under Act VI of 1930 
whether wages within Payment of Wages Act. 


1 (1957) Special Civil Application No. 700f period of not less than nme montha immedia- 
1957, decided by Mudholkar and Badkes JJ., taly preceding the date on which she gives 


on August 18, 1987 (Unrep.). notice to her employer under section. 
* February á. 1958. Special Crvil (2) The maximum period for which any 
Application No. 306 of 1957. women shall be entitled to the payment of 
relevant sections are as under :— maternity benefit shall be eight weeks, that is 
Section 2 (6):—beneflt means benefit as to say, four weeks upto and moluding the day 
hereto Waar ripe of her delivery and four weeks i j 
Sarion 3:—-After this Act comes into following that dsy. If a woman die during 


operation, this od, the maternity benefit shall be 
(1) No employer shall knowingly employ a payable only for the days upto and including 

ee ee ee eee the day of her death. 

ey end eens ae ay On DEE CONN ony:s Section 5:—{1) Any woman employed in 


(2) no woman shall work in any factory under the provisions of this Act,— 
d the four weaks immediately following (a) ee eo ony day, aie 
the day of her delivery. notice In writing to her employer stating t 
Section 4 :— she to confined within ane month 
(1) Subject to the ini of this Act, next following, 
every woman in the factory shall (b) who has not given the notice referred 
be entitled to yment of maternity to in clause (a) and has been delivered of a 
benefit at the rate her average daily eaer- child shall, within forty-eight houm, give 
i calculated on the total wages earned similar notice, stating t abe is canfined, 


the day of her confinement or at the rate of and that she will not work in any employment 
eight anmas a day, whichever is leas, forthe during the period for which she receives mater- 
ity benefit. 


confinement and S The employer shall thereupon 
the 


ployed of the from Gene : 
m the factory pri] i in clause until 
whom she claims maternity bt for a fe pone Pa hs or ieee, 
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Maternity benefit payable under the Central Provinces and Berar Maternity Benefit 
Act, 1930, is not “wages” within the meaning of this word given in the Payment of 
Wages Act, 1938. 


Tua facts appear in the judgment. 


H. N. Phadke, for the petitioner. 
D. BR. Bhagads, for respondent No. 2. 


CHAINANI J. The petitioner is the manager of a bidi factory at Gondia im the 
Bhandasa district. Respondent No. 2, whom I will hereafter refer to as the 
respondent, was one of the workers employed in that factory. During the 
period of her employment, she gave birth to a child. Thereafter, she made an 
applieation to the Authority constituted under the Payment of Wages Act, 1936 
(IV of 1986), for an order directing the petitioner to pay maternity benefit to 
her as provided in the C.P. Maternity Beneflt Act, 1930. The petitioner ton- 
tended before the Authority that the petitioner’s factory was not a factory with- 
in the meaning of the word ‘‘factory’’ given in the Maternity Benefit Act, and 
that consequently, the respondent waa not entitled to any benefit under this 
Act. Another objection raised by the petitioner was that the amount claimed 
` by the respondent was not ‘‘wages’’ within the definition of this term given 
in the Payment of Wages Act. These contentions were not accepted and an 
order was made, directing the petitioner to pay Rs. 28 on account of maternity 
benefit to the respondent. Against this order, the present special civil applica- 
tion has been filed. 

Mr. Phadke, who appears on behalf of the petitioner, has raised the same 
pointa, which had been urged on behalf of the petitioner before the Payment 
of Wages Authority, and these are that the petitioner’s factory is not a factory, . 
to which the provisions of the Maternity Benefit Act apply, and that the mater- 
nity benefit payable under this Act is not ‘‘wages’’ within the meaning of 
this word given in the Payment of Wages Act. It seems to us that the petition 
must succeed on the second ground, which has been urged by Mr. Phadke. 
Consequently, it is not necessary for us to decide the other point, which has 
also been urged by Mr Phadke that the petitioner’s factory is not a factory 
within the meaning of the Maternity Benefit Act. Woe have been referred to 
a number of cases, in which different views, which are not easy to reconcile, 
have been expressed with regard to the definition of the term ‘‘wages’’ given in 
the Payment of Wages Act. We do not think that it is necessary to refer to 
these cases, because the question arising in the present ease can, in our opinion, 
be determined by a consideration of the definition of the ‘‘wages’’ given in the 
Act itself and the provisions of the Maternity Benefit Act. Clause (b) in s. 2 
of the latter Act defines ‘‘benefit’’ to mean benefit as provided by this Act. 
Section 3 lays down that no employer shall employ a woman in any factory 
during the four weeks immediately following the day of her delivery and that 
no woman shall work in any factory during this period. Sub-section (1) of s. 4, 
which provides for the payment of maternity benefit, states that every woman 
employed in the factory shall be entitled to the payment of maternity benefit 
at the rate of her average daily earnings calculated on the total wages earned 
during a period of three months preceding the day of her confinement or at 
the rate of eight annas a day, whichever is less, for the actual days of her 
absence for the period immediately preceding her confinement and for four 
weeks immediately following her confinement. Sub-section (2) of this section 
states that the maximum period for which any woman shall be entitled to the pay- 

3) The amount of maternity benefit for subs6equ i otually 
he ie upto and metodina the day of each Torta t 5 poe a 
delivery shall be paid by the employer to the Section 9 :—If any employer oontravencs 
woman within seventy-two hours of the the ovana Of WAGE Uan ha aball ce 
production of a i extract from a birth conviction, be Hable to a fine’ which may extend 


register, stating that the woman hgs given to five hundred rupees. 
birth to e child. The amount due for the 


e 
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ment of maternity benefit shall be eight weeks. Sub-section (1) of s. 5 provides 
that any woman entitled to maternity benefit, who is pregnant, may give a notice 
to her employer, stating that she expects to be confined within one month next 
following, or in case she has been delivered of a child, stating that she is con- 
fined, that her maternity beneflt may be paid to her, and that she will not 
work in any employment during the period, for which she receives maternity 
benefit. Sub-section (2) of this section states that after receiving the notice, the 
employer shall permit the worker to absent herself from the factory from the 
day following the date of the notice in the former case and from the day of 
her delivery in the latter case, until four weeks after the day of deliyery. A 
contravention of the provisions of the Act is made an offence under s. 9 of 
the Act. It will be seen from these provisions that the amount payable under 
this Act is referred to as ‘‘bemefit’’ and not as ‘‘wages’’. The distincticn 
between the two words is emphasised in sub-s. (1) of s. 4, which lays down 
that the amount of maternity benefit is to be calculated on the basia of the 
wages earned by the worker concerned during the period of three months pre- 
ceding the date of her confinement. The Act does not also say that the period 
for which maternity benefit is payable should be treated as leave or that the 
worker should be paid leave salary or wages during this period. The pay- 
ment to be made to her is described as benefit and not as wages or leave salary. - 
The intention of the Legislature, therefore, clearly was that it should not be 
regarded as wages, 

The term ‘‘wages’’ ig defined in cl. (u$) in s. 2 of the Payment of Wages 
Act. The relevant portion of it is as follows :— 

“wages means all remuneration capable of being expremsed in terms of money, 
which would, if the terms of the contract of employment, express or tmplied, were ful- 
filled, be payable,...to a person employed in respect of his employment,...but does not 
inchode— 

(a) the value of any house-accommodation, supply of light, water, medical attendance 
or other amenity, or of any service excluded by general or special order of the State — 
Government.” r 
Wages, therefore, mean remuneration, which an employer is liable to pay, if 
the terms of the contract of employment are fulfilled. In other words, they 
are payments made by an employer for services rendered. Under s. 4 of the 
| Maternity Benefit Act, the benefit is payable for (a) the actual days of abserce 
during four weeks immediately preceding the confinement, and (b) four weeks 
Immediately following the confinement. During the second period the em- 
ployer is prohibited by s. 3 from employing the worker, while for the first 
period the employer is bound to permit her to remain absent, if she gives the 
notice referred to in a. 5. It, however, appears that under s. 4, she will be 
entitled to receive the maternity benefit during the first period, even if she 
absents herself without having previously given such notice or without even 
having informed the employer. She can, therefore, claim the benefit, even if 
she remaing absent without the permission of the employer. This amount 
is, therefore, payable to her, even if she does not fulfil the terms of her em- 
ployment. It is also ible to argue that in view of the provisions of sg. 8 
that no employer employ a woman during the period of four weeks 
following the day of delivery, the contract of employment is suspended 
during this period. As, therefore, the amount of maternity benefit is pay- 
able, even if the terms of employment are not fulfilled, it cannot be said to 
be wages within the meaning of this term given in the Payment of Wages 
Act. 

The term ‘‘wages’’ is also defined in the Workmen’s Compensation Act, 
1923. It is defined as including any privilege or benefit which is capable of 
being estimated in money, other than a travelling allowance or the value of any 
travelling concession or a contribution paid by the employer or a workman 
towards any pension or provident fund or a sum paid to a workman to cover 
any special expenses entailed on him by the nature of his employment. In this 
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Act, benefit is specifically included in the definition of rng e”. There is 
no similar provision in the Payment of Wages Act. On the other hand, cl, (a): 
in the definition excludes from the term ‘‘wages’’ the value of medical attend-. 
_ance or other amenity. This also suggests that the Legislature did not intend 
“that maternity benefit, payable when a woman worker is delivered of a child, 
should be regarded as wages. : 
In our opinion, therefore, the amount claimed by the EE on account ` 
of maternity benefit was not wages within the meaning of the Payment of 
Wages Act. The Authority constituted under this Act had consequently no 
jurisdiction to make an order, directing the petitioner to pay this amount. 
The ordér passed by that Authority is accordingly set aside and the ‘applica- 
tion made by the respondent to that Authority will be dismissed. There will 
be, no order as to costs. à a 
Order set- asido 


{S 


r 


Before Mr. Justice Dixit and Mr. Justice Gokhale. : © qi ak 


«KAMALAKAR SHANKAR KATE v. THE PRINCIPAL, TRAINING ` 
COLLEGE FOR MEN AT SANGAMNER.” à 
Constitution of India, Art, $11(2)—Petisioner in service of Education’ Depiriment of 
Government given notice of discharge—Notice merely stating that petitioner given. 
ee 
period of notice—Whether such order of discharge amounts to order of dismissal. , 


. ‘The petitioner who was in sarvice of the Education Department of the Government 
of Bombay as a temporary servant, was given a notice of discharge by the Fducational ~ 
Inspector. The order of discharge was made pursuant to instructions recetved ‘from: 
the Director of Education whereby the petitioner was gtven one month’s notice òf - 
discharge and his services were terminated after the expiry of the period ofthe l 
notice. The petitioner contended that the order of discharge amounted, in effect, _ 
to an order of dismissal, and as he was disminsed without complying with the provi-. . 
sions of art. 311(2) of the Constitution of India, the order of discharge was invalid:— 
Held, that on the language of the order of discharge, the order was not made by 
f e a a a a ence) ees cee ome a IGer 

petitloner, 
that, therefore, the arder of discharge did not amount to an order of dimissa], and 
the provisions of art. 311(2) were not attracted by the order. S 
P. L. Dhingra v. Union of India, referred to.- 


Ter facts appear in the judgment. 


P. R. Namjoshs, for the petitioner. 
Y. V. Ohandrachud, Assistant Government Pleader, for the opponenta. 


-P 


£ 
a 


Darr J. The. petitioner in this case was in service of the Hanvation Depárt- 7 
ment of the Government df Bombay on or about December 6, 1948. “According 
to the petitioner, he was made permanent on the expiry. of the probationary 
period. In about 1950 the petitioner was transferred as.a clerk in the ofice 
of the Educational Inspector, Ahmednagar, where he served for about a-year. - 
The petitioner was then re-transferred to er and at the latter place 
he worked in the office of the Principal Training College for Men, for about - 
three years. The petitioner waa again transferred to the office of the Edu- — 
cational Inspector, Ahmednagar, and the petitioner’s next assignment was that 
of a clerk in the oe Girls Shool. Ahmednagar, where thé petitioner 
worked for about seven or eight months. In April 1956 the petitioner was 

again posted as a clerk in the office of the a Training College for’ Men, 
at: E. 

It appears. that while the petitioner was working at that place, the petitioner 

* Decided, January $0,’ 1958. Specjgl Civil L, [1958] A. I. R. 8. O. 38. i 
Application No. 2000 of 1957. 
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“was alleged to have committed an offence of forgery. It would appear that 
‘the explanation of the petitioner was then taken and the petitioner admitted 
his guilt, But the petitioner now disputes that he ever admitted having com- 
mitted the offence of forgery. On May 27, 1957, a notice of discharge was 
given to the petitioner and it is in the following terms: 

“As per DE, Poona’s instructions conveyed in his No. S-28(d)-B of 3-5-1957 you 
_ are hereby given ane month’s notice of discharge and further informed that your ger- 
vices will be terminated with effect from 30th June 1957.” `- 


The petitioner worked in the offies until June 29, 1957, when he was informed 
that he should suppose himself as discharged from the service from dune 29, 
1957, after office hours. It is the correctness of the order made on the May 27, 
1957, which is challenged on behalf of the petitioner under art. 226 of the 
Constitution, and the contentiorf taken on behalf of the petitioner is thet the 
order of discharge dated May 27, 1957, amounts, in effect, to an order of dis- 
‘missal, and since in the case of an order of dismissal a Government servant can- 
not, be dismissed without complying with the provisions of art. 311(2) of the 
Constitution, the order of discharge is invalid) Although the petitioner stated 
in his petition that he was made permanent after the expiry of the proba- 
tionary period, it is now conceded by Mr. Namjoshi appearing for the peti- 
tioner that the petitioner was not a permanent Government servant, and we wil 
proceed with the petition upon the footing that the petitioner was a temporary 
servant and not a permanent one. 

On behalf of the opponents, a preliminary objection has been raised by 
Mr. Chandrachud and his contention is that this petition must be dismissed 
in imines on the ground that there has been gross delay in presenting this 
petition. The facts in that connection are briefly these. The order of dis- 
charge is:dated May 27, 1957, and the petition was filed in this Court on October 
25, 1957, ie. after a period of five months. In the petition, as originally filed, 
the petitioner had averred that the petitioner did not file this petition earlier, 
because he was lying ill, was confused and had no sufficient funds to take 
legal advice and pursue the matter. He also averred that he was 
lying ill, suffering from ‘flu’ which prevailed in virulent form. But the delay 
which occurred in presenting the petition was explained by him in an affidavit 
filed by him on November 16, 1957. In that affidavit the petitioner stated that 
after the order of discharge became effective, he made efforts to persuade the 
authorities ‘to withdraw the order of discharge. He also stated that the autho- 
rities were not persuaded to withdraw the order of discharge, as a result of 
which he received a shock and was in a confused state of mind for some two or 
three weeks. He then stated that he had an attack of ‘flu’ which made him 
bed-ridden and this continued till August of 1957. He then stated that his 
wife was in bed and since he had to nurse her during her illness, he had no 
peace of mind. He then went on to state that his wife gave birth to a son on 
or about September 20, 1957, but to his misfortune, the child died, as a result 
of which his wife got a shock and was confined to bed and continued to be in 
a serious condition until the middle of October 1957. He says that as a result 
of these incidents there was complete di tion in hia family life, and when 
‘he went to Bombay, he was told that the Courts were closed and the petition 
eould not be filed and further that the petition could be filed only after the 
re-opening of the Court, and It is m that way that the petition was filed on 
October 25, 1957. -Mr. Chandrachud’s contention is that it was open to the 
petitioner to file the petition as expeditiously as possible and there is no good 
ground to show that the petitioner was prevented from filing the petition 
earlier. Now, in all petitions—whether under art. 226 or 227—it is a settled 
principle that a petitioner wanting to invoke the OCourt’s jurisdiction under 
art. 226 or 227 must come up for relief as quickly as possible, and looking to 
the long lapse of time which has taken place between the date of the order of 
discharge and the date of the filing of the petition, it cannot be said reasonably 
that the petitioner has come up with this petitifh as expeditiously as possible. 

L.B.—40 
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But in this case there are some peculiar circumstances. That the petitioner 
had a shock as a result of the order of discharge is understandable. But if 
that had been the only reason for the delay, there was no excuse. whatever why 
the petitioner did not file the petition before October 25, 1957. But the peti- 
tioner had to face a.number of misfortunes. He himself was taken ill : His 
wife, too, became ill, but this was not all. He lost his newly born child. It is 
possible that on account of the various incidents, which I have mentioned above, 
the petitioner was not mentally at peace with himself and that is why there 
was delay in filing this petition. Now, there is no particular period before 
which a- petition ought to be filed, and having regard to the circumstances dis- 
closed th the affidavit of November 16, 1957, we are prepared to say, on the 
facts of thia case, that there is not such a gross delay on the part of the peti- 
tioner that we should dismiss this petition solely on the ground of delay. We 
have; therefore, decided to deal with the petition on its merits. - 

- Article 311 of the Constitution, so far as material, provides: . 

“(1) No person who is a member of a civil service of the Union or an all~Indla 
service or a civil service of a State or holds a civil post under the Union or a State shall © 
be dismissed or removed by an authority subordinate to that by which he was appointed. - 

(2) No such person as aforesaid shall be dismissed or removed or reduced in rank 
until he has been given a reasonable opportunity of showing cause against the action pro- 
posed to be taken in regard to him:” 


Article 311, therefore, gives protection to a servant holding a civil post against 
an arbitrary dismissal or removal or reduction in rank and before a person hold- 
ing a civil post is dismissed, removed or reduced in rank, he is to be given a 
reasonable opportunity of showing cause against the action proposed to be taken 
in regard to him. Article 311 does not, in terms, tefer to a person holding a 
<ivil post.as being either of a permanent or of a temporary nature. As one 
reads art. 311, it would seem to apply to the case of a permanent employee, but, 
it is now an accepted principle that art. 311 would also apply to the cage of a 
temporary servant if his services are terminated by way of punishment. So that 
if a temporary servant is dismissed, then it amounts to a punishment and im 
that case he must be given a reasonable opportunity of showing cause against the’ 
dismissal which is proposed to be made in regard to him. 

Now, the argument which has been urged by Mr. Namjoshi in support of the 
petition is that looking to the language of the order of discharge, the order of 

j e is nothing else but an order of dismissal. It is not disputed by Mr. 
‚:Namjoshi that it would be open to the authority to discharge the petitioner, but 
he says that since the order of discharge is accompanied by punishment, the 
order made against him is invalid. The question, therefore, is whether the con- | 
tention of Mr. Namjoshi is well-founded. Now, there is a sound principle as 
to why in the case of a temporary servant the provisions of art. 311 are attracted 
when the services of the bas Sa employee are terminated by way of punish- 
ment. The reason is that where the termination of services is accompanied by | 
yunishment, it, constitutes a stigma upon the character of the employee concern- 
ed and the future of the employee is, go to say, in jeopardy. It, would not be 
possible for him to obtain employment elsewhere, because the punishment which 
has been meted out to him will constitute an obstacle in the way of his being 
able to obtain another employment and the real question is whether on the 
language of the notice of discharge, it is reasonably clear that the notice of dis- 
charge is accompanied by punishment. According to Mr. Chandrachud, the 
petitioner is guilt} of an offence of forgery, and in this connection he relies 
upon an admission made by the petitioner before the authorities when he stated 
that he was responsible for the commission of an offence of forgery. Mr, Nam- 
joshi says that the so-called admission was obtained as a result of inducement 
shown to him. It is also said that the ‘petitioner was threatened by the Educa- 
tional Inspector who stated that unless the petitioner admitted the guit; he 
would forthwith dismiss the petitioner from service. In other words, the con- 
tention of the petitioner seems*to be that he would not have made the admission, 
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were it not for the fact that jhe admission was obtained as a reult of threat 
or inducement given to him. Now, upon this writ petition, jt is not possible to 
go into disputed questions of fact. It is not possible for us to find as to whether 

any threat was given to the petitioner or any inducement was offered to the 
petitioner, and if the petitioner has any grievance in that connection, this con- 
tention is certainly not within the scope of the petition which is made under 
art. 226 of the Constitution. Mr. Namjoshi relies upon the contents of an aff- 
davit put in on behalf of the opponents. In the affidavit made by the Edu- 
cational Inspector a reference is made to the admissions of the petitioner, but 
the allegations made by the petitioner in’ the petition about the inducement and 
threat have been denied. It is also stated in the affidavit that the order of dis- 
charge is not an order of dismissal. What is stated is that: 


‘The Government has not stopped at discharging him only. He is being prosecuted 
ee 
ment money in the Court af law.” 


Then further it is stated: 


“The contention made in pera. 11 that he was not given any charge-sheet, nor was 
he given any opportunity to be heard before passing the order of so-called discharge, 
which in fact and in reality, is an order of dismissal, is not correct. The serious offences 
-were established by documentary evidence and hence it was decided to discharge and 
prosecute him for the criminal offences. As it was decided to discharge him and then 
prosecute him for the criminal offences, the usual procedure laid down before dismissing 
a servant was not followed.” 


The affidavit then proceeds: 


_ .“Moreover, the petitioner was a temporary servant and hence it was also not meum- 
bent to follow the prescribed procedure of charge~sheeting etc. before discharging him 
from service.” 

There can be no doubt, having regard to the language of the notice of 

that the authorities wanted to terminate, and did terminate, the petitioner’s 
services upon discharge and the order of discharge was made pursuant to in- 
structions received from the Director of Education, Poona. At that point of 
time two courses were open to the authorities. It was open to the authorities, 
firstly, to discharge the petitioner by giving him a month’s notice and thus to 
terminate his services. It was also open to the authorities to discharge the 
petitioner for hid misconduct. In the latter case, of course, the petitioner would 
have been entitled to the protection afforded by art. 311. It cannot, I think, 
be reasonably suggested, having regard to the language of the notice of dis- 
charge, that the authorities terminated the services of the petitioner by giving 
him: a notice of discharge for his misconduct, because if that was the intention, 
the authorities would have made an order of dismissal But Mr. Namjoshi 
argues that in order to avoid the procedure of giving the petitioner a reasonable 
opportunity of showing cause against the action proposed to be taken against 
him, the authorities have terminated his services by way of discharge which 
really amounts to an order of dismissal The authorities may have a hundred 
and one reasong.as to why an employee should be discharged and his services 
‘terminated. But if the authorities are right in discharging the services of a 
temporary employee by merely a a tease services, there is nothing to pre- 
vent them from*doimg so. It is only if the authorities choose to discharge an 
employee by way of punishment that the employee is given the protection afford- 
ed by art. 811 of the Constitution. It is true that the particular language em- 
ployed in an order is not conclusive, but in such a case it is necessary to examine 
‘the language of the order and to find out whether the order of discharge is 
really one of dismissal, and as far as I have been able to read and re-read the 
notice of discharge, I am not satisfied that the order of discharge was intended 
to be an order of dismissal, because if that was the idea at the back of the mind 
of the authorities, they would have given the petjtioner an opportunity of show- 
ing cause against the action which they proposed to take against him. What 
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they did was. that aince the petitioner was a temporary employee, they gave 
him a month’s notice in order to terminate his services. If the petitioner was 
guilty of misconduct, it was quite open to the authorities to prosecute him for 
the offence alleged to have been committed by him. But merely because the 
authorities would want to prosecute the employee for the offence alleged to have 
been committed by him, the authorities would not make an order of discharge 
to terminate his services. The authorities may come to the conclusion that it 
was for them to terminate the services of an employes by an order of discharge 
without saying anything more. It would be open to the authorities also to dis- 
charge the services of a temporary employee by way of punishment, but in that 
event the procedure laid down in art. 311 would have to be followed. But in 
judging of the qnestion whether or not an order of peat is accompanied 
by punishment, one must look to the language of the order of discharge and to 
find out whether on the face of it the order of discharge is made by way of 
punishment. Now, all that the notice of discharge says is that the services of 
the petitioner have been terminated with effect from June 80, 1957, in accord- 
dance with instructions from the Director of Education, Poona. Reasonably 
read, it would mean that the Educational Inspector made an order terminating 
the services of the petitioner in accordance with instructions received by him 
from a higher ieee ae) who is the Director of Education, Poona. I am not 
prepared, therefore, to accept the contention of Mr. Namjoshi-that the order of 
i amounts to an order of dismissal. 

The matter can be looked at from another point of view. The question. is: 
can it be said that the order of discharge in the terms in which it has been 
made will visit the petitioner with any penal consequences? Far from visiting 
the petitioner with penal consequences, the order of discharge merely says that 
his services were terminated from June 80, 1957, and that in the meanwhile he 
would, during that month, continus in service. There can, therefore, be no 
question of any penal consequences flowing from the notice of discharge. 

The principles governing the rights of a civil servant have been recently con- 
sidered by their Lordships of the Supreme Court in the case of P. L. Dhingra v. 
Union of India.’ The principles as summed up in the head-note to that case 
are as follows: 

“An appointment to a temporary post for a certain specified period also gives the 
servant so appointed a right to hold the post for the entire period of his tenure and his 
tenure cannot be put an end to during that period unless he is, by- way of punishment, 
dismissed or removed from the service.” 


In this case, Mr. Namjoshi has not suggested that there was any particular 
period for which the petitioner was appointed as a clerk, and it is clear that 
he was holding a temporary post. Then the principle is stated also in the 
following terms (p. 37): 

“The net result, therefore, is that it is only in those cases where the Government 
intends to inflict those three forms of punishments that the Government servant must 
be given a reasonable opportunity of showing cause against the action proposed to be 
taken in regard to him. It follows, therefore, that tf the termination of service is sought 
to be brought about otherwise than by way of punishment, then the Government servant 
whose service is so terminated cannot clatm the protection of Art 311(2).” 


On the terms of the notice to which I have referred above, it Annot be suggest- 
ed for a moment that the termination of the services of the petitioner has been 
brought about by way of punishment in any one of the three forms mentioned 
in art. 311(2). Then again it is stated (p. 38): 

" “But even if the Government hes, by contract or under the rules, the right to termi- 
nate the employment without going through the procedure prescribed for inflicting the 
punishment of dlamissal or removal or reduction in rank, the Government may, never 
theless, choose to punish the sefvant and if the termination of service i» sought to be 
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punishment and the requirements of Art. 311 must be complied with.” 


Again, on the language of the notice of discharge, it is nowhere suggested that 
the petitioner was being discharged either for misconduct, negligence, inefficiency 
or any other disqualification, and go it cannot be held that this order of dis- 
charge comes within one of the three forms of punishment mentioned in art. 
811(2) of the Constitution. Then again their Lordships say (p. 38): 

‘The real test for determining whether the reduction in such cases is or is not by 
way of punishment is to fmd out if the order for the reduction also visits the servant 
with any penal consequences. The use of the expression ‘terminate’ or ‘discharge’, Js not 
conclusive.” 


Now, on the language of the order of discharge no penal consequence 18 im- 
posed upon the petitioner. On the contrary, the petitioner is allowed to con- 
tinue in service until June 80, 1957. In our view, therefore, it is not possible 
to accept the contention of Mr. Namjoshi that the notice of discharge amounts 
to a notice of dismissal. It is true, as is stated in the affidavit made by the 
Educational Inspector, Ahmednagar, that Government would want to prose 
cute the petitioner for the offence of forgery. But if the petitioner has com- 
mitted no offence, he would be in a position to establish his innocence, and if a 
complaint is launched against him, the prosecution will have to prove that the 
petitioner has committed the offence attributed to him, and as a matter of prin- 
ciple, I would say that so long as the authorities do not make an order of dis- 
charge for misconduct but merely exercise their right to terminate the services, 
it ig not open to an employee to complain that the authorities cannot terminate 
his services and that the termination is by way of punishment. For all these 
reasons, we are unable to accept the contention urged in support of this applica- 
hon. 

The result is that this application fails and the rule will be discharged. The 
petitioner was a temporary employee and was, at the material time, facing a 
number of misfortunes, big or small. In the circumstances, we thmk that the 
fair order to make would be that the parties will bear their own costa of this 


petition. 
Rule discharged. 





[NAGPUR BENCH] 


Before Mr. Justice Vyas. 


DEVAJI LIMBAJI v. GANPATLAL SHIVDAYAL.* 

Berar Regulation of Agricultural Leases Act (XXIV of 1951), Secs. 16(1), 3—Suit by 
lendlord against tenant for ejectment on determination of lease—Tenant alleging 
subsistence of lease on ground that landlord continuing to accept from him produce 
oj land as rent—Maintainability of mit. 

A landlord filed a suit for ejectment against his tenant alleging that the period 
of the lease which was a lease only for the year 1950-51 had expired on March 31, 
1951, and that on its expiry the tenant had failed to hand over posseasian of the fleld 
to him. The tenant contended that he was a lessee for the year 1951-52 also, as, 
even after March, 1951, he used to give to the landlord, and the latter used to 
accept from him, every week one-third produce of the garden; by way of rent and 
that this question which was in issue could not be decided by the civil Court, but 
should be decided by the Revenue Officer as provided by s. 18(1) of the Berar Regu- 
lation of Agricultural Leases Act, 1951:— 

Held, that as the tenant had pleaded a transaction that in the year 1951-52 he 


"Decided, August 21, 1967. Second paed by Mehtab Ahmed, Civil Judge, 
No. Ines e e a R deasion of G. W. Olas I, Yeotmal, in Civil suit No. 8 'A of 
Chiplankar, , Amravati, in Civil 1953. >» 

Appeal No. 60a of 1958 confirming the doeroe 
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s chad paid évery week to the landlord ore-third share in the produce of the garden 
by way of rent and as this transaction was disputed by the landlord, the Revenue 
Officer alone could, under a. 16(1) of the Act, determine that question which in effect 

, would be a determination of the question whether the transaction amounted to a 
lease or not. 

Patka v. Rajeswar, referred to. 


THE facts afipear in the judgment. 


N.L. Abhyankar, for the appellant. 
A, V..ihare, for the respondent. 


Vyas J. This is an appeal by the defendant-tenant and it arises out of the 
judgment and decree passed by the learned District Judge, East Berar, Amra- 
vati, in Civil Appeal No. 60-A of 1958 which, in its turn, arose out of the 
Judgment and decree passed by the learned Civil Judge, Class IY, Yeotmal, in 
Civil Suit No. 8-A of 1953. The learned trial Judge ‘decreed the suit of the 
plaintiff-landlord. On appeal by the defendant-tenant, the learned District 
Judge substantially confirmed the decree of the trial Court in so far as it rela- 
ted to the ejectment of the defendant-tenant and dismissed the appeal of the 
tenant. From that decrees the tenant has appealed, and this is that appeal 

The plaintiff-landlord has filed a suit for the ejectment of the defendant- 
tenant, The defendant-tenant took survey No. 56 of mouza Yeotmal on lease 
from the father of the plaintiff for the year 1950-51. The plaintiff contends. 
that the defendant failed to hand over possession of the fleld on the expiry 
of the period of lease. The period of the lease which was a lease for the year 
1950-51 expired on March 31, 1951, and the plaintiff says that the defendant 
failed to give back the posession of the land to him or his father on March 31, 
1951. It is not disputed that the lease of the year 1950-51 was a lease for a 
year only. The lease is exh. P-15. There is also no dispute that the plaintiff 
called upon the defendant to hand over possession on the expiry of the term 
of the batat agreement on April 1, 1951. The plaintiff admits to have received 
a batas share of the crops from the defendant for the year 1950-51, and he 
claims an enquiry into the mesne profits for the period subsequent to April i, 
1951, till delivery of possession. The plaintiff has filed the present suit on 
September 17, 1951. 

The plaintiff’s suit is resisted by the defendant. The defendant contends 
that he is a tenant for life under an agrsement made by him with the grand- 
father of the plaintiff. The plaintiff’s grandfather was one Khetsidas, and the 
defendant’s case is that he had entered into an agreement with Khetsidas that al- 
though an agreement of lease in respect of the suit survey number would be 
taken from him (defendant) every year, he would not be called upon to hand 
over possession at any time during his life. In other words, says the defend- 
ant, the agreement which he had entered into with Khetsidas, the plaintiff’s 
grandfather, was an agreement for life tenancy. 

The second contention upon which the defendant has resisted the suit of the 
plaintiff is a contention based upon the provisions of the Berar Regulation of 
Agricultural Leases Act, 1951 (XXIV of 1951) as amended by Act No. XXII 
of 1953. Reliance is put upon the provisions of s. 3 of the Berar Regulation of 
Agricultural Leases Act, and it is contended by the defendant that he is a 
protected lessee of this land. Reliance is next put on s. 16 of the Act, and it 
is contended that if any dispute arises in regard to a lease, such a dispute has 
to be decided not by the civil Court but by the Revenue Officer. Section 16, 
sub-s. (1), of the Act provides: 


“Whenever any question arises whether any transaction between a landholder and 
a person claiming to be his lessee is a lease within the meaning of this Act, such question 
sal pends a revere gees 
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It is the donton of the eaa in this case that he was a lessee for the 
year 1951-52 also, and upon such a contention being raised, the defendant says 
that the queætion at issue cannot be decided by the civil Court, but must be 
decided by the Revenue Officer as provided by s. 16, sub-s. (1), of the Act. 
It is. upon these contentions that the suit of the plaintiff is resisted by the 
defendant-tenant. 


Now, upon the evidence before them, both the Courts below have held that 
there is no substance in the defendant’s contention that there was an agree- 
ment between him and the plaintiff’s grandfather that he was to be the tenant 
for life in respect of this land, namely, survey No. 56 of mouza Yeotmal. 
Therefore, so far as that particular submission of the defendant is concerned, 
it must stand negatived once for all. However, so far as the second contention 
of the defendant is concerned, tHere is considerable substance in it and it.must 
be upheld. It is to be seen that the present suit was filed on September 17, 
1951, <= the plaintiff. The Berar Regulation of Agricultural Leases Act, 1951, 
came into force in this area on November 15, 1951. It is scarcely necessary for 
me, far the purpose of the present appeal, to consider whether the provisions 
of the Berar Regulation of Agricultural Leases Act are retrospective or not. 
The daféndant contends that even for the year 1951-52, during which year the 
Act came into force, he was a lessee of the plaintiff, and, therefore, he- must 
get the protection of the Act. The defendant says (vide para. 8 of his written 
statement) that even after March 31, 1951, he used to give to the plaintiff, and 
the plaintiff used to accept from him, every week one-third produce of the 
garden by way of rent. Now, if this averment of the defendant is a true aver- 
ment, then there is no doubt that even after March 81, 1951, the defendant 
was a lessee of the plaintiff, that is to say, he was a lessee of the plaintiff for 
the year 1951-52 also. The point is: who is to decide whether the above aver- 
ment of the defendant is a true averment or not? Is it competent to a civil 
Court to examine that contention of the defendant and decide one way or the 
other whether the defendant used to give to the plaintiff by way of rent every 
week one-third share in the produce of the garden? This really is the bone of 
contention between the parties in this appeal. Mr. Abhyankar, relying on 
sub-s. (1) of s. 16 of the Act, says that this matter is beyond the competence 
of the civil Court to decide, whereas Mr. Khare contends, and contends stre- 
nuously, that it is competent to the ervil Court to decide this question. Mr. 
Khare is not right in his submission which is clearly against the plain language 
of subs. (1) of s. 16. The defendant alleges that in the year 1951-52 also 
there was brought into existence the relationship of landlord and lessee between 
the plaintiff and himself by reason of a certain transaction, namely, the ac- 
. ceptance by the plaintiff from him (defendant) of a share in the produce of 
the garden, and that question has to be decided. Sub-section (1) of s. 16 of the 
Act provides that it shall be decided by the Revenue Officer. Mr. Khare contends 
that the jurisdiction of the ‘civil Court'is ousted and the jurisdiction of the 
Revenue Officer is attracted only when the transaction is admitted. He says 
that the provisions of sub-s. (1) of s. 16 apply only when a question arises, not as 
to the existence of a transaction, but as to the effect to be given to the transaction. 
According to Mr. Khare, if the transaction is admitted, but a controversy arises 
only as to the effect thereof, then only the jurisdiction of the civil Court is 
ousted. If the transaction is disputed, saya Mr. Khare, that is, if the transact- 
ion upon which the tenant claims to be a lessee for a particular year is dis- 
puted by the landlord; the jurisdiction to decide the dispute is of the civil 
Court alone, and not of the Revenue Officer. I regret I am unable to agree. 
The relationship of landlord and lessee is to be deduced from certain facts or 
transactions, and if those facts are determined by the civil Court. what remains 
for the Revenue Officer to decide? When a certain function is solemnly inm- 
tended to be discharged by the Revenue Officer, it is intended that the Reve- 
nue Officer must apply his own mind and must use his own Judgment in the 
discharge of it. In enacting subs. (1) of s. 16 the Legislature did not intend 
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that the function which the Revenue Oficer was to perform was something 
which followed. merely mechanically from, and as a necessary consequence r 
- the finding arrived at by somebody else. A contention like the one advanced 
by Mr. Khare.in this case was advanced for the tenant in Paika v. Rajeshwar! 
and was negatived by the Full Bench of the Bombay High Court, The Full 
“Bench said that if a transaction was disputed and if that issue could only be 
` „tried by the civil Court, then it was cult to understand what power had 
, been conferred upon the Revenue Officer by sub-s. (1) of a 16. The Full. 
Bench held that reading s 16(1) and (2) together, it was clear that when the 
defendant put forward a transaction on the strength of which he contended 
.-.: that he was a lessee and that his lease was a protected lease under s. 8, then it 
À was the Revenue Officer who must investigate into that transaction and deter- 
mine the real nature of the transaction: underethe power conferred upon him 
under sub-s. (4) of s. 16. 

. In the present case also, the defendant-tenant has pleaded a transaction, 
namely, that he paid every week to the plaintiff (his landlord) one-third share 
in the produce of the garden by way of rent. This transaction is disputed by 
the plaintiff. Upon the language of sub-a. (1) of s. 16, the competance to de- 
cide this dispute is vested in the Revenue Officer alone, and not in the civil 
Court. To decide the question whether in the year 1951-52 also the defendant 
was paying every week to his landlord one-third share in the produce of the 
garden by way of rent is itself tantamount to a decision whether the transact- 
ion amounted to a lease or not; and if it is competent to a civil Court to decide 
that question, what remains for the Revenue Officer to decide under sub-s. (1) 
of s. 16? In that case, nothing would remain for the Revenue Officer to decide, 
and the scheme of the Act would be defeated. I must, therefore, uphold Mr. Abh- 
yankar’s contention that it is not for the civil Court to decide, but for 
the Revenue Officer to determine, whether in the year 1951-52 also the defend- 
ant was paying to his landlord every week by way of rent one-third share in 
the produce of the garden and was his lessee for that year also. If the answer 
to question is in the affirmative, the defendant would be entitled to all 
the benefits of a protected tenancy as observed by the learned Chief Justice 
in Patka v. Rajeshwar. Accordingly, I set aside the Judgment and decree 
pe by the learned District Judge, Hast Berar, Amravati, in Civil Appeal 

60-A. of 1953, and direct that the record and proceedings -of this case be 
sent to the Revenue Officer, that is, the Sub-Divisional Officer,: Yeotmal, and 
the said Revenue Officer is directed to decide whether the defendant’s averment 
is Tight or otherwise, namely, that even after the expiry of the year 1950-51, 
that is, even after March 31, 1951, the defendant used to pay to his landlord, 
the plaintiff, every week by way of rent one-third share in the produce of the 
garden. The decision of the Revenue Officer shall be subject to the usual 
course of appeal and revision, and when the question which is referred to the 
Revenue Officer by this Judgment is- finally decided by the highest Revenue 
Authority, the finding shall be communicated to this Court. - Until such time 
that this Court receives a finding upon the question mentioned above from the 
highest Revenue Authority, this appeal shall stand stayed. It shall be dig- 
posed of by this Court after the finding of the highest Revenue Authority. is 
received by it. No order as to costs at this stage. The eross-objections shall 
also be stayed panding the receipt of the finding of ibe highest Revenue Autho- 

ay rity on the question referred to above. 
y 7 - - Order E AE 
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Before Mr. Justice Chainani and Mr. Justice Badkas. 


KAMALA SHAMA SINDHI v. SHAMA RUPCHAND SINDHI.* m 
Hindu Marnage Act (XXV of 1955), Secs. 24, 12, 25(1)—Petition under s. 12 filed by’ 
husband for declaring marriage null and void-—Application by wife under s. 24, 
lied Sa el akg a ERA ARN ei La 
Whether reHef under s. 24 confined only to party initiating original 

i en S Court—Bombay Hindu Divorce Act (Bom. XXII of 1947), Sec. 6. 


The words ‘petitloner and ‘respondent’ in s. 24 of the Hindu Marriage Act, 1955, 
mean respectively the party who has made the application under this section and 
the party opposing the application or against whom a claim under this section is 
made. Therefore, under this section the party standing in need of relief, whether 
the husband or the wife, can obtain relief, irrespective of the fact whether he or 
she bas initiated the proceeding or not. 

Smt. Mangala v. Madho Ganesh Jog,’ referred to. 
Nanjappa v. Vimala Dev? and Rameshwar Nath v. Kanta Devi,’ agreed with. 


Ons Shama (respondent No. 1) had filed a petition under s. 12 of the Hindu 
Marriage Act, 1955, for a decree for nullity of his marriage with his wife 
Kamala (appellant), alleging that his consent to the marriage was obtained 
by fraud which was practised on him by respondents Nos. 2 and 3. During 
the pendency of this application the appellant filed an application under g. 24 
ef the Hindu Marriage Act, claiming Rs. 50 per month as her maintenance 
allowance and costs of the proceedings from respondent No. 1. This applica- 
tion was opposed by respondent No. 1. The trial Judge dismissed the appli- 
cation, cbserving in his judgment, as follows :— 

“Tt is one of the fundamental rules of interpretation of statutes that any word used in 
it bears the same meaning throughout the Act. The words are ‘order the respondent to 
pay the petitioner the expenses of the proceedings having regard to the peti- 
toners own income and the income of the respondent, tt may seem to the 
court to bp reasonable. (The italics are mine). The perusal of sections 10, 12 and 18 of 
the said Act would go to show that the person who initiates the proceedings is termed as 
petitioner and the person against whom the proceedings are initlated is termed as res- 
pondent. As per rule of interpretation of statutes, the same meaning is deemed to be 
applied to these terms in section 24. i ak Naa A ae 
for monthly allowance and expenses of proceedings.. 

... do not think that simply because respondent (original) aa an application 
andar andan 24 of the Hindu. Marriage Act against ihe orignal petitioner thet the 
nomenclature about thetr capacities would change for the purpose of section 24 of the 
said Act only. The application under section 24 is an tnterlocutary application and hence 
tt could not be the intention of the legislature to change the terminology and original 
nomenclature of the parties for the purpose of section 24.” 


The appellant, Kamala, appealed to High Court Bench at Nagpur. 


D. G. Tankhiwale, for the appellant. 
` R. N. Deshpande, "for respondent No. 1. 


CHAINANI J. The appellant is the wife of respondent No. 1. They were 
married on May 18, 1955. In April 1956 respondent No. 1 filed a petition 
under a. 12 of the Hindu Marriage Act 1955 (No. XXV of 1955), praying that 
his marriege with the appellant should be declared null and void. During the 
pendency of this petition, the appellant made an application under s. 24 of the 


“Decided, February 28, 19658. oe 1 Civil Revision No. 188 of 1957, decided 
(First) Appeal No. 197 of 1956, against the by Badkas J. on October 11, 1957. 
decision of P. V. Majumdar, Sixth Additional ; i pu A. I. R. Mysore 44. 
vare Nagpur, in Civil Suit No. 81-A 1957] A. L R. Punjab 85. 
of 1988 
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Act, in which ahe asked for an order directing respondent No. 1 to pay ber 
maintenance at the rate of Re. 50 per month and the expenses of the p 

This application was opposed by respondent No. 1. It was urged on his be- 
half that an order under this section can only be made in favour of the peti- 
tioner, that is, the party, who had filed the main petition before the Court. 
Th: argument urged on bebalf of ndent No. 1 found favour with the 
: earned trial Judge, who a a the application made by the 


*. appèllant for obtaining interim relief. Against that order,, ue present appeal 


‘has been filed. 
Section 24 of the Act is as follows: 

“Maintenance pendente Hte end expenses of proceedings:—Where in any proceeding. 
under this Act it appears to the Court that-eltther the wife or the husband, as the case 
may be, bas no independent income sufficient for hår or his support and the necessary - 
expenses of the proceeding, it may, on the application of the wife or the husband, order 
the respondent to-pay to the’ petitioner the expenses of the proceeding, and monthly during 
the proceeding auch suim aa, having TAGarA to: We; Pee Cee eee 
of the respondent, it may seem to the court to be reasonable.” 

The words used in the section are, ‘application,’ ‘respondent’ and ‘petitioner’. 
On behalf of the respondents, it has been contended that the ‘words ‘petitioner” 
and ‘respondent’ refer to the parties to the main petition made to the Court 
under s. 12 of the Act. On the other hand, it has bean urged on behalf of the 
appellant that these words respectively mean the person who had made the ap- 
plication under s. 24, and the person opposmg this application. In order to- 
decide which of these interpretations is correct, it is necessary to consider the 
object of the section, which clearly is to ensure that a party to a 
does not suffer during the pendency of the proceeding by reason of his or het 
poverty. The section provides for the grant of maintenance pendente lite and 
the expenses of the proceeding. The party standing in need of such relief may 
be either the petitioner or the respondent, and prima faces there is no reason 
why the Parliament should try to make a distinction when the needy party is 
the petitioner, who had made the original petition and when the person re- 
quiring interim relief is- the respondent. The fact that under s. 24 relief can 
be granted to both the wife and the husband indicates that the Parliament 
intended to make no such distinction. A petitioner may institute a p 

bona fide, but may be unable to continue it, owing to his inability to meet the 
further costa of the proceeding. Similarly, there may be ceases, m which ‘the 
aggrieved party is really the respandent, but in which the proceeding is initiated 
by the other party in the hope or expectation that he might succeed owing to 
the inability of the respondent to defend it. Such cases frequently come be- 
fore'the Courts. - It is difficult.to believe that Parliament intended to give re-. 
lief only in the first class of cases and made no provision for the other cases. 
Unless, therefore, the Legislature has shown a clear intention to the contrary, 
which it has not, it would not be reasonable to confine the relief under this sec. 
tion only to the party, who had initiated the original proceeding before .the 
Court. 


Under the ordinary Hindu law, a husband is bound to maintain’ his wife, 
whether he possesses property or not: see para. 554-in Sir Dinshah Mulla’s 
Hindu Law, 1952 edition. Section 6 of the Bombay Hindu Divorce Act. 1947, pro- 
vided that in any suit under that Act, if the wife had not an independent m- 
come sufficient for her support and the necessary expenses of the suit, the 
Court, on the application of the wife, might order the respondent to pay her 
the expenses of ‘the suit, and monthly during the suit such sum not exceeding 
the husband’s one-fifth net income as the Court, considering the circumstances 
of the parties, thought reasonable. This Act of the Bombay Legislature has 
been repealed by the new Hindu Marriage Act. If the interpretation urged 
on behalf of the respondents ig accepted. the result will be that in proceedings 
initiated by the husband, the gife will not be able to claim interim main- 
tenance wrongfully withheld by her husband and will have to file a separate 
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suit in order to recover the maintenance due to her. We very much doubt 
whether the Parliament, which had before it s. 6 of the Bombay Hindu Divorce 
Act, intended to bring about this result. 

The principal argument urged on behalf of the respondents is that the Act - 
generally uses the word ‘petition’ with reference to a substantive application 
made to the Court: see for instance as. 9, 10, 11, 12, 13, 14 and 19. The corres- 
ponding word used -in s. 24 is ‘application’. It has, therefore, been contended 
that the word ‘petitioner’ in the section means the person who had filed the main 
petition before the Court. In this connection, it is necessary to consider the 
language used in subs. (1) of s, 25, which runs as follows: 

ano Court etarding Tedadiction idar this Ant mey at ther dine OF pelin Buy. 
decree or at any time subsequent thereto, on application made to it for the purpose by 
. either the wife or the husband, as thte case may be, order that the respondent shall, while 
the applicant remains unmarried, pay to the applicant for her or his maintenance and 
support such gross sum or such monthly or perlodical sum for a term not exceeding the 
life of the applicant as, having regard to the respondents own income and other pro- 
perty, if any, the income and other property of the applicant and the conduct of the 
parties, Ht may seem to the Court to be just, and any such payment may be secured, if 
necessary, by a charge on the immovable property of the respondent.” 
The relevant words in this section are the applicant and respondent. The word 
applicant obviously refers to the person who has made the application under this 
section. The respondent must, therefore, mean the person who opposes this ap- 
plication or against whom an order under this section is sought. There is no 
sufficient reason why the same meaning should not be given to the word ‘respon- 
dent’ in s. 24 of the Act. Not much significance can, therefore, be attached to the 
fact that the words used in s. 24 are the petitioner and the respondent, and not 
the applicant and the opponent. There is alao force in the argument advanced 
on behalf of the appellant that if the intention of the Legislature was that under 
g. 24 relief should be granted only to the party, who had made the main petition, 
the language in the relevant portion of the section would have been ‘‘it appears to 
the court that the petitioner has no independent income’’ and not ‘fit appears 
to the court that either the wife or the husband, as the case may be has no in- 
dependent income”. The language used by. the Legislature suggests that. its 
intention was that the party standing in‘need of relief, whether the husband or 
the wife. should be able to obtain it, irrespective of the fact whether he or she 
had initiated the proceeding or not. 

In our opinion, therefore, the words ‘petitioner’ and ‘respondent’ in s. 24 
of the Act mean respectively the party who had made the application under 
this section and the party opposing the application or against whom a claim 
under this section is made. This interpretation will carry out the object of 
the Legislature and should, therefore, be preferred to the other construction, 
which has been urged on behalf of the respondents. The view, which we are 
taking, is also in accordance with that taken by my learned brother in Smt. 
Hangala v. Madho Ganesh Jog.) The Mysore and the Punjab High Courts 
have also taken the same view: see Nanjapna v. Vimala Dew? and Rameshwar 
Nath v. Kanta Dew? Both these are decisions of single Judges, but with 
respect, we agree with the view taken in these cases. 

The order passed by the lower Court dismissing the application made by -the 
appellant under s. 24 of the Act is, therefore, set aside. The lower Court should 
hear this application on its merits and then dispose of it in pecordance with law. 
The appellant should get the costs of this appeal from the respondents. 


Order set aside. — 
1 Cwi Revision No. 188 of 1957, decided 2 [4857] A. I. R. Mysore 44 
by Badkas J. on October 11, 1957. 3 [1957] A. I. R. Punjab 85 
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Present: Mr. Justice N. H. Bhagwati, Mr. Justice S. K. Das and Mr. Justice J. L. Kapur. 


THE COMMISSIONER OF INCOME-TAX v. M/S MCMILLAN & CO.* 
indian Income-tax Act (XI of 1922), Secs. 13, 31, 2(3)(7), 383B—Indian Income-tax Rules, 
r. 33—Income-tax Officer accepting assessee’s method of accounting—Appellate 
. Assistant Commissioner in appeal rejecting method of accounting employed by 
assessee on ground that income, profits and gains could not be deduced therefrom— 
Whether Appellate Assistant Commissioner competent to do s0—Appellate Assistant 
Commissioner whether on appeal can invoke r. 33 in computing income of non- 
resident where Income-tax Officer has not done so. 

Tt is open to the Appellate Assistant Commissioner, on an appeal preferred by the 
assessea, to reject for the first time the method of accounting employed by the assesses, 
purporting to act under the proviso to s. 13 of the Indian Income~-tax Act, 1922, on 
the ground that the income, profits and gains cannot be properly deduced therefrom, 
when the Income-tax Officer has accepted the assesseas method of accounting. 

The proviso to s. 13 of the Act uses the expression “in the opinion of the Income- 
tax Officer” merely because, in the first instance, it will fall on the Income-tax 
_ Officer to determine after considering the method of accounting regularly employed 
whether income, profits and gains can be properly deduced therefrom, in the same 
way as any other question of fact has to be determined initially by the Income-tax 
Officer. The proviso to s. 13 does not tmport any limitation on the power of the 
Appellate Assistant Commissioner under s. 31 of the Act and the latter section gives 
the Appellate Assistant Commissioner power to revise every process which leads to 
the ultimate computation or assesament. 

Nerrondas Manordass v. Commr. of Inc. Tax’, approved. 
K. F. Vakeel v. The Commr. In.-Taz,* commented upon. 

Oriental B. and F. Co. v. Commr. of Income.-Tax", Commissioner of Income-Tax, 
Bombay v. Sarangpur Cotton Manufacturing Company,‘ Lala Sarju Prasad In re, 
Pearey Lal Shukla of Cawnpore, In re’ Commissioner of Income-Taz, Bihar & 
Orissa v. Kameshwar Stngh,’ Jagarnath Theranit v. Commissioner of Income-Taz,’ 
Gasalakshmt Gianing Factory v. Commr. of Inc.-Tax”® and Chowdhury Sharafat 
_ Husain v. Commissioner of Income-taz,* referred to. 

It is open to an Appellate Assistant Commissioner on appeal to Invoke the provi- 
_ sions of rule 33 of the Indian Income-tax Rules for the purpose of computing the 
Income of a non-resident, the Income-tax Officer not having done so. 

"Per Bhagwati J. (dissenting): The Appellate Assistant Commissioner even 
though he is exercising the appellate powers under s. 31 of the Indian Income-tax 

Act, 1922, cannot on his own or suo motu arrive at the conclusion that the method 
of accounting regularly employed by the asseasee is such that the Income, profits and 
gains of the assessee cannot be properly deduced therefrom. He can only arrive at 
the conclusion on the record before him and on the materials presented before him 
by the assessee as well as the Income-tax Officer appearing before him either in 
person or by a representative that the conclusion which has been reached by the 
Income-tax Officer within the terms of the proviso to s. 13 of the Act 1s not proper, 
_ and İf he comes to that conclusion, the only thing that he can do is to set aside the 
assessment within the meaning of s. 31(3)(b) of the Act and direct the Income-tax 
Officer to make a fresh assesement after making such further enquiry which the 
Income-tax Officer thinks fit or he, the Appellate Asaistant Commissioner may direct. 
He has no jurisdiction to arrive at a determination of his own as to the method of 
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accounting regularly employed by the assessee being such that the income, -profits: 
and gains of the asseasee cannot properly be deduced therefrom. That is the func- 
tion of the Income-tax Officer by the very terms of the proviso to s. 13 itself and he 
cannot arrogate that function to himself by abrogating or setting at naught the express 
terms of the proviso to s. 18 which lay down that the power of rejection of the method 
of accounting regularly employed by the assesses and computation of the Imcome, 
profits and gains of the assessee upon such basis and in such manner as the Income- 
tax Officer himself may determine is only vested in the Income-tax Officer as defined 
in s. 2(7) of the Act. The power of enhancement of the assessment conferred upon . 
the Appellate Assistant Commissioner under s. 31(3)(a) cannot be construed to mean 
that the Appellate Assistant Commisaloner can on bis own exercise stich power 
within the meaning of the proviso to s. 13 even though the Income-tax Officer him- 
self has not done so in the firgt instance. The powers conferred upon the Appellate 
Assistant Commissioner under s. 31(3)(a) have got to be read with this furthér limi- 
tation that even though he can enhance the assessment, he cannot do so by exercis- 
. ing the power which is vested not in him but is vested only in the Income-tex 
Officer concerned under the proviso to s. 13 of the Act. Section 31(3) of the Act has 
got to be read harmoniously with the provisions of s. 13 and the proviso thereto, and 
tf they are so read, the only conclusion to which one can arrive is that even though 
the Appellate Assistant Commissioner exercises the wide powers conferred upon 
him under s. 31(3) of the Act, he cannot abrogate or set at naught the express power 
which is vested in the Income-tax Officer under the proviso to s. 13 of the Act. 


Tum facts appear in the judgments. 

0. K. Daphtary, Solicitor-General of India, with G. N. Joshi and E. H. Dhebar, 
for the appellant. 

N. A. Palkhivala, J. B. Dadachanyn, 8. N. Andley, Rameshwar Nath and P. L. 
Vohra, for the respondents. 


S. K. Das J. [J. L. Kapur J. assenting|—This is an appeal by special leave 
from the judgment and order of the High Court of Judicature at Bombay, 
dated March 4, 1953, in Income+tax Reference No. 27 of 1952, by which the said 
High Court answered certain questions of law referred to it in the negative. 
The answer to those questions depends upon the true scope and effect of certain 
provisions of the Indian Income-tax Act (XI of 1922), hereinafter referred as 
the Act, ding which there has already been a difference of opinion between 
two High Courts in India. Unfortunately, we have come to a conclusion dif- 
ferent from that of our learned senior brother Bhagwati J., and we are ex- 
plaining in this Judgment, as briefly and clearly as we can, the grounds on 
which our conclusion is founded. 

Very briefly put, the relevant facts are these. The assesses, respondent be- 
fore us, is a non-resident company which has its head office in London and 
branches in India. It sells and publishes books and magazines in various parts 
of the world. For the assessment year in question, it submitted a return of 
income in which with regard to all publications sold in India, whether printed 
in India or elsewhere, a fixed percentage of what was known as the marked 
price was adopted as the cost of production. This, if one may so put it, was 
the method of accounting on which the assesaee company submitted its return. 
The Income-tax Officer apparently accepted it and subject to certain minor 
modifications as respects some items of expenditure and an alleged bad debt 
with which we are not now concerned, assessed the assesses on an income of 
Ra. 82,623. The assessee appealed to the Appellate As&istant Commissioner. 
The latter issued a notice under s. 31(3) of the Act against the agsessee, and 
after hearing the agsessee, enhanced the assessment of the assessee company’s 
business income to Rs. 1,11,616. The Appellate Assistant Commissioner found: 

“It is noticed that on total turnover of Rs. 16,01,973 for the previous year ending 
80th May, 1943, the gross profit amounted to Rs. 4,089,360 working out to just about 25.5 
per cent. In the case of World profit and loes account I find that the gross profit earned 
was £231,070 on total sales of £628,000 working out t6 over 37 per cent. The difference in 
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grow profit is so wide that some explanation had to be called for from the appellants, 
-especially in view of the fact that the appellants do not maintain what should be called 
‘an Indian trading and profit and loss account on the same lines as the World trading and 
. profit and loes account The profit and loms account maintained in India shows only the 
j purchases at the rate at which these were charged to the Indian branches by the London 
head office instead of the real cost of these publications.” 


He was of the view that inasmuch as the fixed percentage of the marked price 
adopted by the assesses company as the production cost for its publications 
sold in India did not correctly represent the actual cost of production, the 
method of accounting regularly employed is such that a true figure of income, 
profits and gains is not deducible therefrom. He fixed the income of the as- 
seasee company on the basis of the net world profit of the assessee.on its world 
turnover, and applying that basia to its Indiar» business came to the conclusion 
that the income of the assessee was Ra. 1,11,616. He did so presumably under 
the proviso to s. 18 and r. 88 of the Indian Income-tax Rule, 1922, 


~ The asseasee company then appealed to the Appellate Tribunal. The Ap- 
pellate Tribunal remanded the case to the Appellate Assistant Commissioner, 
but before the remand could be decided came the decision of the Bombay High 
“Court in K. F. Vakeel v. The Commissioner of Income-tax'’. The Tribunal 
then held that in view of that decision, the Appellate Assistant Commissioner 
had no jurisdiction to enhance the income to Re. 1,11,616. Thereafter, the 
Commissioner of Income-Tax, Bombay City, appellant before us, asked the 
Tribunal to submit certain questions of law to the High Court of Bombay. 
These questions were :— 
l “(1) Whether it is open to an Appellate Assistant Commissioner on appesi to reject 
the assessee’s books of account, which have been accepted by the Income-tax Officer? 

(2) Whether it is open to an Appellate Assistant Commissioner on appeal to invoke 
the provisions of Rule 33 of the Indian Income-tex Rules for the purpose af computing 
the income of a non-resident, the Income-tax Officer not having done #0? 

(8) Whether it is open to an Appellate Assistant Commissioner on appeal to enhance 
‘an assessment in exercise of the powers conferred upon him by section 31(3)(a) of the 
‘Indian Income-tax Act, where as a result of definite information he is of opinion that the 
income of the asseasee has been under-assessed?” 


By its judgment and order dated March 4, 1953, the High Court answered the 

‘first two questions in the negative and held—rightly in our view—that the 

third question did not arise. The appellant then asked for and obtained 

oe leave to appeal from the said judgment and order of the Bombay High 
urt. 


The first question appears to us to have been somewhat widely framed and, 
in the terms in which it has been expressed, is not confned to the method of 
-acoounting referred to in s. 18 of the Act. The Income-tax Officer, even when 
he accepts the assessee’s method of accounting, is not bound by the figure of 
profits shown in the accounts. If and when an appeal is taken by the assessee 
to the Appellate Assistant Commissioner, the latter can re-examine the books 
of account to test the correctness of the assessment made. It is not disputed 
before us that ‘accounts’ must be distinguished from the ‘method of account- 
ng’. Section 18 and its proviso are concerned with the method of accounting. 
In the context of the statement of the case, however, the first question really 
means this: is it open to the Appellate Assistant Commissioner, on an appeal 
preferred by the ass@ssee, to reject for the first time the method of accounting, 
purporting to act under the proviso to s. 18 of the Act, on the ground that the 
income, profits and gains cannot be properly deduced therefrom, when the In- 
come-tax Officer although he has not expressly said so must be taken to have 
accepted the self-same method of accounting! 

The answer to the question depends on a certain interpretation of ss. 13 and 


1 (1080) L T. Reference No. 2l of 1950, decided by Ghagla O. J. and Tendolkar J., on 
‘October 11, 1960 (Unrep.), 5 
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31 of the Act. We shall first read s. 13 of the Act: 


“13. Income, profits and gains shall be camputed, for the purposes of sections 10 and 
12, in accordance with the method of accountmg regularly employed by the assessce: 

Provided that, if no method of accounting has: been regularly employed, or if the 
method employed is such that, in the opinion of the Income-tax Officer, the income, profits 
and gains cannot properly be deduced therefrom, then the computation shall be made 
upon such basis and in such manner as the Income-tax Officer may determine.” 

The section enacts that for the purposes of s. 10 (profits of business, profession 
or vocation) and s. 12 (income from other sources) income, profits and gains 
must be computed in accordance with the method of accounting regularly em- 
ployed by the assessee. The choice of the method of accounting hes with the 
assessee ; but the assesses must show that he has followed the method regularly 
for his own purposes. The section and the proviso read together clearly, make 
such a method of accounting regularly.employed by the asseasee a compulsory 
basis of computation unless, in the opinion of the Income-tax Officer, the in- 
come, profits and gains cannot properly be deduced therefrom. If the true m- 
come, profits and gains cannot be ascertained on the basis of the assessee’s 
method, or where no method of accounting has been regularly employed, the 
income must be computed upon such basis and in such manner as the Income- 
tax Officer may determine. 

Thus far, there is no divergence of opinion as to the true scope and effect of 

g. 13 and its proviso. The divergence starts when s. 13 is read along with s. 31, 
and we come to the powers of the Appellate Assistant Commissioner. Section 
31, in so far as it is relevant for our purpose, is in these terms: 

“31(3). In disposing of an appeal, the Appellate Assistant Commissioner may, in 
the case of an order of assesanment,— 

(a) confirm, reduce, enhance or annul the assessment, or 

(b) set aside the assessment and direct the Income-tax Officer to make a fresh 
assessment after making such further inquiry as the Income-tax Officer thinks fit or the 
Appellate Assistant Commissioner may direct, and the Income tax Officer shall thereupon 
proceed to make such fresh asseaxment, and determine where necessary the amount of 
tax payable on the basis of such fresh assessment, .. . 

Provided that the Appellate Assistant Commissioner shall not enhance an assesament 
or a penalty unless the appellant has had a reasonable opportunity of showing cause 
against such enhancement; 

Provided further that at the hearing of any appeal against an order of an Income- 
tax Officer, the Income-tax Officer shall have the right to be heard either in person or 
by a representative.” 

On one side, the argument on behalf of the appellant is that s. 31 does not 
im any way limit or circumseribe the power of the Appellate Assistant Com- 
missioner so as to exclude from the ambit of his jurisdiction the power given 
by s. 18 and its proviso; on the other side, the argument for the respondent is 
that by reason of the terms of the proviso, particularly the expression “in the 
opinion of the Income-tax Oficer” occurring therein, the power or duty of re- 
‘jecting the method of accounting on the ground that the income, profits and 
‘gains cannot properly be deduced therefrom is given to the Income-tax Officer 
alone and not to any other authority in the hierarchy of aythorities mentioned 
‘In s. 5 of the Act. Ancillary to the aforesaid two main contentions, there is 
a further divergence of opinion as to whether the determination of the Income- 
tax Officer under the proviso to s. 18, in so far as such determination depends 
on his opinion, is final or not. On behalf of the appellant it is contended that 
it is not final—whether the determination is in favour of the assessee or not—pro- 
vided an appeal is preferred by the asseasee and the Appellate Assistant Com- 
missioner gets seizin of the assessment. For the respondent, the argument is 
that it is final when the determination is in favour of the agsessee, even if the - 
asseesce prefers an gives on any other ground; but it is not final if the deter- 
mination is against the assessee and the assessee appeals against that deter- 
mination. . These are the rival contentions whfch now fall for consideration. 
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Learned counsel for the respondent: has age a distinction pet what he 
called at one-stage of his ‘arguments (i) an objective determination by the In- 
come-tax Officer—a. determination esas on certain objective facts ‘and leading 
to certain consequences for or against the assessee—and (ii) a small category 
of ‘cased where the determination is. purely subjective and- results in certain 
consequences for or against the agsessee. Learned counsel has expreased the . 
game argument in leas philosophical terms by saying that in one class of cases, 
the determination is by whosoever may be the assessing authority at the initial 
or appellate stage, and in the other by a named authority only. According to 
him, into the first class of cases the entire hierarchy of income-tax authorities 
are included; but in the second class of cases, the decision must be that of the 
named authority only. He has referred us to certain other sections of the 
Act where, cnr him, the determinatjon is also subjective, such as— 
8. 4A (a) (iv), 10 (2) CA s. 12B (2), s. 23A ete. In some other sections, it 
is pointed out, two or more authorities are named, e.g., ss. 27, 38, 48 ete. By 
what we must admit is a very adroit and plausible piecing together of some of 
these sections, learned counsel has built up his argument that in the present 
case the opinion of the Income-tax Officer that the income, profits and gains 
can be properly deduced from the method of accounting regularly employed 
by the agsessee is a subjective determination of the Incometax Officer alone, 
and the opinion of no other officer or authority can be substituted therefor. 
The Appellate Assistant Commissioner had, therefore, no jurisdiction to go be- 
hind that opinion. 

We are unable to accept this line of argument as correct, and our reasons 
are these. Firstly, we think that learned counsel is reading more into the ex- 
pression ‘in the opinion of the Income-tax ‘Officer’’ occurring in the proviso to 
s. 13 than what is warranted by the language used. Whether the method of 
accounting is regularly employed or not is undoubtedly a. matter which the 
Appellate Assistant Commissioner can go into when he has seizin of the appeal. 
It is not challenged that if the Income-tax Officer decides against the assessee 
and determines that the income, profits and gains cannot properly be: deduced 
from the assessee’s method of accounting, the determination is liable to be set 
aside on appeal by the assessee. What then is the reason for holding that a 
subjective determination or the determination of a named authority (whatever 
expression may be used) is inviolated in one case but not so in the other? We 
have carefully examined the other sections of the Act to which learned counsel 
for the respondent has referred; but we are unable to agree with him that the 
language used therein supports ‘the very subtle distinction that he has drawn. 
Let us take, for example, s. 23 which deals with assessment. Under sub-s. (3), 
the Income-tax Officer assesses the total income of the assessee and determines 
the sum payable on the basis of such assessment; under sub-s. (4) the Income- 
tax Officer makes the assessment to the ‘‘best of his sudgment’’—an expression 
much stronger than ‘‘in the opinion of the Income-tax Officer.’ It is not disg- 
puted that in an appeal from an assessment under sg. 23, the Appellate Assistant 
Commissioner can interfere with the determination or judgment of the In- 
come-tax Officer, and in such an appeal the Appellate Assistant Commissioner 
can make his own assessment and ¢kercise the power which the Income-tax 
Officer could exercise. Since 1939 an appeal lies from a ‘‘best of judgment’’ 
assessment made under subs. (4) of s. 28, but the right is restricted to ‘‘the 
amount of income assessed or the amount of tax determined.’’ Why can he 
not then interfere with the opinion of the Income-tax Officer under the proviso 
to s. 13? It is contended that both sub-ss..(3) and (4) of s. 23 prescribed 
objective conditions for’ the ‘exercise of the power reférred to therein: It ‘ig 
true that under both sub-sections the assesament must be a fair and honest esti- 
mate and not arbitrary or capricious. Apart from that, however, we do not 
see what other distinctive, objective conditions there ‘are ‘which put. those sub- 
sections in a different category. 

Tha words ‘in the ‘opinion of the Income-tax: Omer’ are not to be construed 
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in the gense of a ‘mere discretionary power ; "but in the context of the words 
used in the proviso to s. 13 they impose a statutory duty om ‘the Income-tax 
Officer to examine in every case the method' of, accounting and to see (i) 
whether or not it is regularly émployed and (ii) to determine whether the in- 
-come, profits and gains can properly be deduced therefrom. Section 80 of the 
Act gives the asseasea a right of appeal in respect of certain orders including 
an order of asseaament made under s. 28. Section 31 deals with the hearing 
of an appeal and powers of the Appellate Assistant Commissioner. Before 
disposing of the appeal, the Appellate Assistant Commissioner may, if he 
thinks fit, make a further enquiry himself or cause it to be made by the In- 
come-tax Officer, and in disposing of the appeal he may, in the case of an order 
of assessment, confirm, reduce, enhance or annul the assessment; he may set it 
aside and order a fresh assessment. There is nothing in the language of*s. 31 
of the Act which imposes any restriction on the powers of an Appellate Assistant 
Commissioner so as to prevent him from exercising the power under the proviso 
to s. 18. The restriction, if any, must be inferred from the language of the 
proviso itself. It is contended that the use of the words ‘‘in the opinion of the 
Tncome-tax Officer’’ in the second part of the proviso to s. 18 suggests a com- 
plete elimination of the Appellate Assistant Commissioner’s jurisdication to 
decide for the first time that the method of accounting is such that the income, 
profits and gains cannot be properly deduced therefrom. It is true that the 
decision as to the method of accounting is to be arrived at first by the Income- 
tax Officer after a careful scrutiny of the accounts whether they are simple 
or complicated, and the power is to be reasonably and judicially exercised, 
which excludes any subjective or arbitrary decision by the Income-tax Officer. 
It cannot, however, be said that a power so exercised is clothed with finality 
and would be excluded from review by the Appellate Assistant Commissioner ; 
and in reviewing the order the appellate authority can exercise the same powers 
which the Income-tax Officer could exercise. Our attention has been drawn to 
the difference in language in which the two conditions for the application of 
the proviso have been expressed; the first condition is fulfilled if no method 
of accounting is regularly employed; the second condition, however, requires an 
opinion, vtz., the opinion of the Income-tax Officer that the income, profits and 
gains cannot be properly deduced from the method of accounting regularly em- 
ployed. It is pointed out that the first condition involves an objective deter- 
mination—not by any named authority but by any and every authority which 
may have to consider whether the condition ag'to the regularity of the method 
employed has been fulfilled or not; whereas the second condition involves a de- 
termination by a named authority. The argument is that by reason of the 
aforesaid difference in language, the legislature clearly intended that the opi- 
nion of no other offcer can be substituted for the opinion of the named autho- 
rity, viz., the Income-tax Officer, with regard to the fulfilment of the second 
condition ; therefore, once the Income-tax Officer accepts the method of account- 
ing as proper, the Appellate Assistant Commissioner has no jurisdiction to go be- 
hind that opinion. We are unable to accept this argument as correct. It is to 
be remembered that with regard to both conditions, the first and initial duty 
is that of the Income-tax Officer to determine whether the conditions or any 
of them are fulfilled; secondly, if the opinion of the Income-tax Officer with 
regard to the second condition is to be inviolate by reason of the difference in 
language, then it should be inviolate in al cases. Why should it be inviolate 
u: one case and not so when the assesses appeals against a determination made 
adverse to him? We feel that the second condition is expressed in the terms 
in which it bas been expressed, because it involves an inferential process and 
the expression ‘in the opinion of the Income-tax Officer’ is aptly used as that officer 
must in the first instance make the determination. It does not necessarily fol- 
low that the Appellate Assistant Commissioner cannot revise the determination 
and exercise the power which the Incometax Officer could exercise. 

A reference was also made by counsel for the respondent to the definition 
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of ‘Appellate Assistant Commissioner’ ie: pisces ‘Offer’ in ag, 2(3) and 
2(7) of the Act. These definitions do not carry the matter any further; be- 
cause in order to determine the scope of the powers of the Appellate Assistant 
Commissioner, ss. 80 and .31 must be looked at and they. will govern appeala, 


“unless those powers are cut down by the words of ss. 2(3) and 2(7) or any 


other provision of the Act. 
Another distinction which learned counsel for the respondent has, drawn with 
regard to the finality of the determination of the Income-tax Officer under the 


Proviso to s, 13 is this: he has said that where the Income-tax Officer deter- 


mines that, the method is unacceptable in the sense that income, profits and 


gains cannot be properly deduced therefrom, there is a decision; where, how- 


ever, he does not so decide, there ig no decision, ard it is merely a case of non- 
exercise of power. This distinction learned counsel for the respondent has 
drawn in order to get over the anomaly that follows in holding that in one case 


“the determination is final and in another case it is not so. We are not at all 


impressed by this distinction. For one thing the distinction is much too subtle; 
then again, loaked at from the proper standpoint, a non-exercise of the power 
under the proviso is also a decision inasmuch as it amounts to an acceptance 
of the.method of accounting on the ground that the income, profits and gains 
can be properly deduced therefrom. In the instant case the "Tncome-tax Officer 


‘has looked into the accounts and the computation on the basis of the method 


employed has been adopted by him. 

Lastly, it seems to us clear that the answer to the question is provided by 
the language of s. 31. As observed by Chagla, C. J., in Narrondas Manordass 
v. Commr: Inc.-Taz', the language is wide enough to enable the Appellate 
Assistant Commissioner to ‘‘correct the Income-tax Officer not only with regard 
to a matter which has been raised by the assessee bnt also with regard to a 
matter which has been considered by the Income-tax Officer and determined 
im.the course of the assessment.” Wes are unable to accept the argument that 
the proviso to s. 13 imposes a limitation on the powers of the Appellate Assist- 


ant Commissioner under s. 81. No doubt, the two sections must be read 


harmoniously.; but s..13 and its proviso contain no words of limitation or quali- 
fication upon the power of the Appellate Assistant Commissioner in enhancing 


the assessment or setting aside the assesament and directing a fresh assessment 
to be made by the Income-tax Officer. Dealing with the powers of the Appel- 


late. Assistant Commissioner, Chagla, O.J., in Aarrondas’s case, said: (p. 514) 
“_,.It is clear that the Appellate Assistant Commissioner has been constituted a revis- 
ing authority against the decisions of the Income-tax Officer; a revising authority not in 


. the narrow sense of revising what is the subject-matter of the appeal, not in the sense of 
‘revising those matters about which the assessee makes a ‘grievances, but a revising authority 


in the sense that once the appeal is before him, he can revise not only the ultimate compu- 
tation arrived at by the Income-tax Officer but he can revise every process which led to 
the ultimate’ computation or assessment. In other words, what he can revise is not mere- 
ly the ultimate amount which is Hable to tax, but he is entitled. to revise the various 
decisions given by the Income-tax Officer in the course of the agsessment and: also the 
various incomes or deductions which came in for consideration of the Income~-tax Officer.” 


‘We are in agreement with these observations. ra : 


The substance of the matter as it appears to us is this: the proviso to s. 18 
uses the expression ‘‘in the opmion of the Income-tax Officer” merely because, 
in the first instance, it will fall on the Income-tax Officer to determine after con- 
sidering the method of accounting regularly employed whether income, profits 
and gains can be properly deduced therefrom, in the same .way as any other 
question of fact has to be determined initially by the Income-tax Officer; the 
Legislature has not drawn any such nice distinction between objective and gub- 


‘jective determination as is sought to be made ont by learned counsel for the 


respondent Lastly, the proviso toa 13 does not import any limitation on the 
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power of the Appellate Assistant Commissioner under s. 31 and the latter sec- 
tion gives the Appellate Assistant Commissioner power to révise every process 
which leads to the ultimate computation or assessment. 

Two other points also require notice at this e. In the course of the argu- 
ments before us, a reference was made to s. 33B, which was inserted by the 
Income-tax and Business Profits Tax (Amendment) Act, 1948. There can be no 
doubt that, in view of the language used in s. 33B, the Commissioner of Income- 
tax may interfere with any order of the Income-tax Officer, including a determi- 
nation under the proviso to s. 18, provided the other conditions of the section are 
fulfilled. Section 33B runs counter to the contention that a determination under 
the proviso to s. 13 is a subjective determination or a determination of a named 
authority, which is inviolate in character. Any such construction as is een 
for by the respondent will render this section nugatory. 

The other point is this: assume that a determination under the proves to 
a. 18 in favour of the assessse can be gone into by the Appellate Assistant Gom- 
missioner when the assessee prefers an appeal on some other ground, and assume 
also that the Laas Assistant Commissioner can set aside the assessment if he 
finds that the Income-tax Officer has not applied his mind to the proviso or has 
wrongly held that from the method of accounting, the income, profits and gains 
can be properly deduced; what can he do then? Can he act ‘ander the proviso 
himself and determine the question or must he only direct the Income-tax Officer 
to apply his mind afresh to the provisof On one side, there is the language of 
the proviso, and on the other the language of s. 31 which gives wide power to the 
Appellate Assistant Commissioner. At first sight, there may appear some conflict 
between the two. But on a closer scrutimy there is, we think, no conflict. As we 
have said before, the language of the proviso means only this that, in the first 
instance, the Income-tax Officer must form his own opimion as to whether the 
income, profits and gains can be properly deduced from the method of accounting 
regularly employed, if any; but if he fails to apply his mind to the proviso or 
comes to a wrong determination for or against the assesses in the computation of 
the income, the Appellate Assistant Commissioner can correct the error in compu- 
tation provided he has geirin of the assessment on an appeal filed by the agsessee. 
If the assessee files no appeal, the Appellate Assistant Commissioner does not 
come into the picture, because the Revenue has no right of appeal from an 
assesment made by the Income-tax Officer. Whether in a particular case a 
remand will be the proper order or whether the error can be corrected by the 
Appellate Assistant Commissioner himself will depend on the circumstances of 
each case. If it be held that the Appellate Assistant Commissioner can only set 
aside the assessment in such circumstances, an impossible result may follow. If 
the Appellate Assistant Commissioner holds that from the method of accounting 
the income, profits and gains cannot be properly deduced, let us assume that the 
only order he can pass is to set aside the assessment and direct the Income-tax 
Officer to make a fresh assessment. But if the opinion of the Income-tax Officer 
is the only opinion which determines the matter, the Income-tax Officer may 
adhere to his opinion. That will result in a deadlock. If the proviso to s. 18 
does not impose any limitation on the power of the Appellate Assistant Com- 
missioner, as we hold it does not, then the Appellate Assistant Commissioner has 
the power to correct the error in the way most suitable in the circumstances of 
the case, provided he acts within the ambit of his power under s. 81 of the Act. 
Section 31 (3) does not in terms say that the power to vary the assessment includ- 
ing the power to enhance it is subject to any limitation. 

‘We have so far dealt with the questions at issue untrammelled by any autho- 
rities. We now turn to such authorities as have been placed before us. We 
take up first the decision in K. F. Vakeel v. The Commisstoner of Income-Tax'. 
The facts of that case were these: the asseasee carried on a business of loading 
and unloading ships from January 1, 1948, to June 30, 1944. On July 1, 1944, 
the asseasee entered into a partnerahip with his brother. The asseases maintained 
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his accounts on the cash basis and his accounting year was the calendar year. 
` For the calendar year 1943 he was assessed to income-tax on his accounts which 
as stated were maintained on cash basis. On July 1, 1944, when the firm of the 
assesses and his brother came into existence, the position was that there were out- 
standings to the extent of Re. 2,183,306 and there were liabilities to the extent of 
Re. 86,650. Between July 1 and December 31, 1944, the asseasee recovered 
Ra. 2,02,209 and he discharged the liabilities to the extent of Rs. 86,650. There- 
fore, the nett amount that he realised between July 1 and December 31, 1944, 
was Ra. 115,659. It is this amount which was the subject-matter of the reference. 
The contention of the asseasee was that as this amount was realised after he 
ceased to do business, it was a capital receipt which was not subject to tax. His 
further contention was that as he Kept his accounts on cash basis, this amount 
cculd not be included in his accounts of the business done from January 1 to 
June 30, 1944, inasmuch as this amount was not realised during that period but 
was realised during a period subsequent to the period for which accounts were 
kept. When the matter went before the Appellate Assistant Commissioner, he 
took the view that the asseasee continued to carry on the business till December 
31, 1944; he also held that a sum of Rs. 2,13,806 was recovered from July 1 to 
December 81, 1944, and not a sum of Rs. 2,02,209 as alleged by the assesses. 
When the assessee appealed to the Tribunal from the decision of the Appellate 
Assistant Commissioner, his contention regarding the sum of Ra. 2,02,209 was 
upheld by the Tribunal His contention with regard to the termination of his 
businees was also upheld by the Tribunal and the Tribunal held that the business 
eame to an end on June 30, 1944, and not on December 31, 1944. The assessee 
' further contended before the Tribunal that the nett amount of Rs. 1,15,559 which 
he realised was a capital receipt and not a revenue receipt. The Tribunal came 
to the conclusion that the assessee should be assessed not on the cash basis but 
on the accrual basis and, according to the Tribunal, the sum of Rs. 1,15,559 had 
accrued to the assessee during the period of accounts, vse., January 1, 1944, to 
June 80, 1944, and therefore it was subject to tax. The Tribunal took the view 
that it was not possible to discover the profits made by the asseasee if the accounts 
were maintained on,cash basis and therefore the proper method of accounting 
was the mercantile, that is, the accrual basis and not cash basis. The decision of 
the High Court was based on two grounds: first, the Tribunal was wrong in form- 
ing an opinion suo motu that the cash basis was not the proper basis from which 
income, profits and gains can be properly ascertained, because # was not for the 
Tribunal to form an opinion on that question ak all; secondly, there was nothing 
before the Tribunal which could justify it in coming to the conclusion that the 
Income-tax Officer was not in a position to deduce the income, profits and gains 
from the method of accounting adopted by the asseasee. The actual decision can 
be easily supported on the second ground itself, because the Tribunal committed 
an error of law in coming to a finding on no material or evidence. Indeed, the 
learned Advocate General appearing for the Revenue conceded in that case that 
in view of the state of the record it was not possible for him to contend that the 
Tribunal’s decision was‘corréct and further the Tribunal was in error in holding 
that the asseasse could be compelled to adopt the accrual basis in keeping his 
accounts and give up the cash basis which he had regularly maintained im the 
past. While, therefore, the actual decision in the case was undoubtedly correct, 
we are unable to accept as correct the following further observations in connec- 
tion with the first’ground: 

“There were the appellate powers and those powers could be exercised on the opinion 
formed by the Incame-tax Officer. But it is for the Income-tax Officer, who is the assess- 
ing afficer, to be’ dimsatisfled with the method of accounting regularly adopted by the 
‘anseasee. If he found no difficulty in agseasing the income, profits and gains from the 
“method of accounting regularly adopted by the assemsee, then it is not for any other autho- 
| rity to came to a different concipalon. It may be that if an opinion is formed by the 
Income-tax Officer that opinion may be subject to an appeal to the Appellate Assistant 
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Commissioner or the Tribunal; but in the fitst instance an opinion has to be formed by 
the Income-tax Officer as required by the proviso.” 
While we agree that, in the first instance, the Income-tax Officer as the first - 
ing officer has to form an opinion about the applicability of the proviso 
_ tos, 18, we do not agree that it is not open to any other authority, which is law- 
folly in seizin of the order of assessment of which the method of accounting 
under s. 18 is only a part, to come to a different conclusion with regard to the 
applicability of the proviso. Let us examine this point a little more closely. The 
Income-tax Officer may proceed in one of three ways—(1) he may fail to 
apply his mind to the statutory duty imposed on him by s. 18 and its proviso 
and may accept the assessee’s method of accounting without at all considering if 
(a) the method was regularly employed and (b) if the income, profits and gains 
of the assesses can be properly deduced therefrom ; (2) he may apply his mind and 
decide in favour of the assessee that the method is both regular and acceptable 
(in the sense that income, profits and gains can be properly deduced therefrom) ; 
or (8) he may decide against the assesses and hold that the method is either not 
regularly employed or is unacceptable. In the first case, there is a failure to 
perform a statutory duty and it has not been seriously disputed that the appel- 
late authority can direct the Income-tax Officer to perform that duty. This is 
supported by high authority to which we shall presently refer. In the third case, 
it 18 conceded that the appellate authority can interfere and set aside the opinion 
or determination of the Income-tax Officer, and in doing so the appellate autho- 
rity must form his opinion if the method of accounting is proper and acceptable. 
The dispute or divergence of opinion relates only to the second case and to a 
part of it only, because it is not disputed that the finding as to whether the 
method of accounting is regularly employed or not is an objective determination 
which the appellate authority can revise. Both the Appellate Assistant Commis- 
sioner and the Appellate Tribunal have wide powers to go into questions of fact 
and law, the Appellate Assistant Commissioner under s. 31 (3) and the Appellate 
Tribunal under s. 33(4). Even the Commissioner can revise an order of the 
Income-tax Officer under s. 88B in certain circumstances stated therein. We 
gee no justification for holding that these powers, so widely expressed by the 
statute, become ineffective in one particular case only, namely, when the deter- 
mination or opinion is in favour of the asseasce as respects the propriety of the 
method of accounting. It is true that the Revenue has no right of appeal under 
s. 30, but that is not a decisive circumstance. The assessee can make any order of 
asseasm ent by the Income-tax Officer final by not appealing therefrom—whether 
the order is based on a subjective or objective determination. The pomt is not 
what happens when there is no appeal; but the point is when the appellate 
authority is lawfully in seizin of the matter, what powers it can exercise. 

We are, therefore, of the view that though Vakeel’s case was rightly decided, 
some of the reasons given in support of the decision are not correct in law. 

Next comes the decision of the Punjab High Court in Oriental B. and F. 
Com. v. Comm. of Inc.-Taz' where a view contrary to that of the Bombay High ' 
Court was taken. Though we hold that the conclusion arrived at in this decision :' 
is correct, there is no detailed discussion in the judgment of the issues involved, 
except the bare statement that the powers of the Appellate Tribunal under s. 88 
are very wide. 

Apart from the aforesaid two decisions which directly bear on the question 
under our consideration, there are some other decisions which have an indirect 
but not a decisive bearing on the question. First, in order of priority, is the 
decision of the Privy Council in Commissioner of Income-Taz, Bombay v. : 
Sarangpur Cotton Manufacturing Company*. In that case, the agseasees had 
for years past adopted regularly the method of valuation of stocks by taking some 
price well below both cost and market price and they followed this method in the 
relevant accounting year. The object of this striking under-valuation was the 
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creation of a ‘‘gecret reserve’’ which involved the retention: of profits so as not 
to be included in the profits shown to the shareholders by the profit and loss 
account and the balance sheet, but which constituted part of the taxable profits. 
The Income-tax Officer, without applying his mind to the question whether the 
true profits could be deduced from the method of accounting regularly employed 
by the asseasees, accepted the accounts and held the assessees bound by the figure 
of profit shown m the accounts, The Privy Council held that the profit shown in 
the profit and loss account and the balance sheet was not the true figure for 
income-tax purposes and the Income-tax Officer could not reasonably conclude 
that the, true- profits could be properly deduced from a gross under-valuation. 
It is clear from the decision that their Lordships proceeded on the footing that 
the Income-tax. Officer had failed to perform the statutory duty imposed on him; 
they-amended the question accordingly, answered it in the negative, and directed 
that it would be for the Income-tax Officer to proceed to the proper discharge of 
his duty under s. 13. The decision is-clear authority for the view that where 
there has been a failure to perform the statutory duty imposed on the Income-tax 
Officer under s. 13 of the Act, his order is liable to be set’ aside, even though he 
may haye accepted the accounts and held the assesses bound by the figure of 
profit shown in the accounts. 

There are a number of decisions where it has been held that an order of the 
Income-tax Officer under the proviso to s. 18 against an agseasee is liable to be 
set aside on appeal- We need only mention some of them here: see Lala Sarju 
Prasad In re;! Pearey Lal Shukla of Cawnpore, In re;2 and Commissioner of 
Income-Taz, Bihar & Orissa v. Kameshwar Singh? In these cases, it was held 
that the. determination of the Income-tax Officer under the proviso to s. 18 did 
not exempt his computation from examination on appeal, and the Appellate 
Assistant Commissioner had jurisdiction, in an appeal against an assessment 
under. the proviso to s. 18, to substitute a differant method of computation. 

‘Lastly, we refer to a few only of the decisions in which the power of the 
Appellate Assistant Commissioner under s. 81 has been held to be confined to the 
subject-matter of the assessment appealed against, so that he has no power to 
enhance the assessment by assessing new sources of income: Jagarnath Therans v. 
Commissioner of Income-Tar;* Gajalakshms Ginning Factory v. Comm. 

Inc.-Taz;> Chowdhury Sharafat Hussain v. Commissioner of Income- 

az.8 We do not think that these decisions touch the question at issue before 
us. -The present is not a case where the Appellate Assistant Commissioner has 
travelled outside the ambit of his jurisdiction under s. 81 of the Act. 

For the reasons given above, we would answer question No. 1 in the affirma- 
tive. As to question No. 2, only a few words are necessary. Rule 38 of the 
indian Income-tax Rules, 1922, is in these terms: 

“33. In any caso in which the Income-tax Officer is of opinion that the actual 
amount of the income, profits or gains accruing or arising to any person residing out of 
the taxable territories whether directly or indirectly through or from any business con- 
nection: in the taxable territories or through or from any property in the taxable terri- 
tories, or through or from any asset or source of income in the taxable territories, or 
through or from any money lent at interest and brought into the taxable territories in 
cash or in kind cannot be ascertained, the amount of such income, profits or gains for 
the purpose of assesament to income-tax may be calculated on such percentage af the 
, turnover so accruing or arising as the Incume~tax Officer may consider to be reasonable, 
or an an amount which bears the same proportion to the total profits of the business of 
_such person (such profits being computed in accordance with the provisions af the 
Indian Income-tax Act) as the receipts so accruing or arising bear to the total receipts 
of the business, or in such other manner as the Income-tax Officer may deem suttable.” 


A similar expression occurs in the rule:—‘‘In any case in which the Income-tax 
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Officer is of opinion ete.” For-the same reasons which we have given with regard 
to question No. 1, the answer to question No. 2 is also in the affirmative. ` 
The appeal must, therefore,’be allowed; the judgment and order of the High 
Court of Bombay dated March 4, 1953, is set aside and the two questions 
` referred to the said High Court are answered in favour of the Revenue. ‘In view 
of the difficulty of interpretation and the divergence of opinion as respects the | 
questions of law involved, we think that the parties must bear their own costs 
throughout. i 


Buagwatt J. This appeal with special leave from: the judgment ang order 
of the High Court of Judicature at Bombay raises an interesting question as 
to whether the power under the proviso to s. 13 of the Indian Income-tax Act 
(Act-XI of 1922) hereinafter referred to as ‘‘the Act” of rejecting the method of 
accounting regularly employed by the assesses can be exercised by the Appellate 
Assistant Commissioner while hearing an appeal of the assesses under s. 31 of the 
Act, if the Income-tax Officer had not done so m the first instance. 

The respondent is a limited company registered in England having ‘its 
registered office at St. Martin Street, London. In India it has its branches at 
Calcutta, Bombay and Madras. The respondent publishes as well as sells books 
and magazines in various parts of the world. The Head Office and branches out- 
side India invoice publications to the Indian branches not at cost but at a valua- 
tion which is 25 per cent. of the marked price for sterling publications and 30 per 
cent. of the: marked price for currency publications. For the purposes of 
computing the profits of its Indian branches, the respondent takes the said 
valuation as the cost of the publications. a 

‘For the assessment year 1944-45 the respondent was assessed under the Act 
as a non-resident company. Its year of account ended on April 30, 1948, In 
submitting its return of income for the said assessment year 1944-45 and in the 
assessment proceedings before the Income-tax Officer for that year, the respon- 
dent took the aforesaid invoice value as representing the cost of the books 
produced by it. The business income returned by the respondent was Rs. 79,181 
By his assessment order dated March 24, 1945, the Income-tax Officer accepted 
the method of accounting employed by the respondent and its books of account 
for the Indian business. He, however, added back certain items of expenses 
shown in the respondent’s balance-sheet and profit and loss account and comput- 
ed the income at Rs. 82,623 and disallowed the respondent’s claim for a bad debt 
of Ra. 3,592. 

The respondent appealed against the said disallowance to the Appellate 

istant Commissioner. The Appellate Assistant Commissioner allowed the 
respondent’s claim for bad debt. He was, however, of the view that the agsessee’s 
method of accounting, vte., taking the aforesaid invoice value as representing the 
respondent’s actual cost of production, was such that the respondent’s profits 
could not be properly deduced therefrom, and issued notice to the respondent 
under the first proviso to a. 81(3) of the Act, calling upon the respondent to show 
cause why its assessment should not be enhanced. After hearing the respondent 
the Appellate Assistant Commissioner made an order dated November 10, 1948, 
calculating the Indian business profits of the respondent on an amount which 
bore the same proportion to the net world profits of the respondent’s business 
as the Indian turnover bore to the world turnover and enhanced the Indian busi- ` 
ness income of the respondent by Ha. 1,11,616. > 

The respondent preferred an appeal to the Income-tax Appellate Tribunal | 
against this order of the Appellate Assistant Commissioner and contended inter 
alta that the Appellate Assistant Commissioner had no jurisdiction to discard the 
respondent’s method of accounting and recomputing the respondent’s Indian ` 
business profits in the manner he had purported to do, and that in any event for 
the reasons mentioned by the respondent the margin of net world profits could 
not be applied to the Indian bysimess. By its grder dated April 29, 1950, the 
Tribunal remanded the case to the Appellate Assistant Commissioner with a 
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direction that he should allow the-respondent to prove the actual cost of the 
goods invoiced to and sold in India. 

The Appellate Assistant Commissioner submitted his remand report in due 
course. In the meanwhile, however, the High Court had delivered its judgment 
in K. F. Vakeel v. The Commisstonor of Income-tax' to the effect that no autho- 
rity other than the Income-tax Officer had jurisdiction to act under the proviso 
to 8. 13 of the Act. 

Relying upon that judgment, the respondent raised two contentions before 
the Tribunal and they were (a) that it was not competent to the Appellate Assis- 
tant Commissioner on appeal to reject the respondent’s method of accounting 
which hdd been accepted by the Income-tax Officer and (b) that it was not 
competent to the Appellate Assistant Commissioner on appeal to compute the 
Indian business profita of the respondent under r. 33 of the Indian Ineome-tax 
Rules, the Income-tax Officer not having done go. The Tribunal accepted these 
eontentions of the respondent and by its order dated October 16, 1951, allowed 
the appeal. 

At the instance of the appellant, the Tribunal stated a case and referred the 
Topi questions of law to the High Court for its opinion under s. 66(1) of, 

e Act: 

“(1) Whether it is open to an Appellate Assistant Commiasioner on appeal to reject 
the asseasee’s books of account, which have been accepted by the Income-tax Officer? 

(3) Whether it is open to an Appellate Assistant Commissioner on appeal to invoke 
the provisions of Rule 38 of the Indian Income-tax Rules for the purposes of computing 
the income of a non-resident, the Income-tax Officer not having done so? 
l (3) ‘Whether tt is open to an Appellate Assistant Commissioner on appeal to en- 

hance an assessment in exercise of the powers conferred upon him by section 31(8) of 

the Indian Income-Tax Act, where as a result of definite information he is of opinion that 
the income of the agseessee has been under-assassed?” 


The said reference was heard by the High Court on March 4, 1958, and the 
High Court following its own decision m K. F. Vakeel’s case (supra), answered 
the referred questions Nos. 1 and 2 in the negative and stated that the referred 
question No. 3 did not arise. 

The appellant applied to the High Court for a certificate of fitness to appeal 
to this Court under s. 66A (4) of the Act, but without success. The appellant 
thereupon applied for and obtained from this Court special leave to appeal under 
art. 136 of the Constitution. 

The provisions of the Act and the rules framed thereunder that fall to be 
considered in this appeal are the following: 

“Section 18: ‘Method of Accounting’: 
Income, profits and gains shall be computed, for the purpose of section 10 and 12 in 
accordance with the method of accounting regularly employed by the assessee: 
Provided that, tf no method of accounting has been regularly employed, or if the 
method employed is such that, in the opinian of the Income-tax Officer, the income, pro- 
fits and gains cannot properly be deduced therefrom, then the computation shall be made 
upon such besis and in such manner as the Income~tax Officer may determine. 
Section 31: Hearing of Appeal: ... 
(3) In disposing of an appeal, the Appellate Assistant Commissioner may, in the 
case of an order of assessment: 
(a) Confirm, reduce, enhance, or annul the assessment, or 
(b) set aside the asdesszment and direct the Income~Tax Officer to make a fresh assees- 
ment after. making such further enquiry as the Income-tax Officer thinks fit or the 
Appellate Assistant Commissioner may direct, and the Income-tax Officer shall there- 
upon proceed to make such fresh assessment, and determine where necessary the amount 
of tax payable on the basia of such fresh assessment. . 
- Provided that the Appellate Assistant Commissioner shall not enhance an assessment 


1 IST. R. No. 21 of 1950. 
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or a penalty unless the appellant has had a reasonable opportunity of showing cause 
Rule 38 of the Indian Income—tax Rules, 1922: 

In any case in which the Income-tax Officer is of opinion that the actual amount 
of the income, profits or gains accruing or arising to any person residing out of the tax- 
able territories whether directly or indirectly through or from any business connection 
in the taxable territories or through or from any property in the taxable territories, or 
through or from any asset or source of income in the taxable territories, or through or ' 
from any money lent at interest and brought into the taxable territories in cash or in 
kind cannot be ascertained, the amount of much income, profits or gains for the purposes 
of assessment to Income tax may be calculated on such percentage of the turnover so 
accruing or arising as the Income-tax Officer may consider to be reasonable, or on an 
amount which bears the same propertion to the total profits of the business af wuch 
person (such profits being computed in accordance with the provisions of the Indian 
Income-tax Act) as the receipts so accruing or arising bear to the total receipts of the 
business, or in such other manner as the Income-tax Officer may deem suitable.” 


It is contended by the learned Solicitor-General for the appellant that even 
though no right of appeal is conferred upon the Revenue against an assess- 
ment order made by the Income-tax Officer, once the asseasee carries an are 
before the Appellate Assistant Commissioner, the assessment order is wholly 
robbed of its finality and the whole of the assesament is at large before the Appel- 
late Assistant Commissioner, with the result that it is then open to the Revenue to 
urge all the contentions which it could have done before the Income-tax Officer 
and ask the Appellate Assistant Commissioner to re-open the whole enquiry and, 
in effect, re-assess the agsessee and even enhance the assessment, provided, of 
course, that the Appellate Assistant Commissioner shall not enhance the assess- 
ment unless and until he has afforded the asseasee a reasonable opportunity of 
showing cause against such enhancement. It is further contended that the powers 
which the Appellate Assistant Commissioner thus exercises are not circumscribed 
by any limitations and are unfettered, and im the exercise of such powers it is 
competent to the Appellate Assistant Commissioner also to reject the method of 
accounting regularly employed by the assesree even though the Income-tax 
Officer had not done so provided he, the Appellate Assistant Commissioner, is of 
the opinion that the method of accounting employed is such that the income, 
profits and gains cannot properly be deduced therefrom and in that event the 
Appellate Assistant Commissioner is also entitled to adopt the mode of computa- 
tion of the income prescribed by r. 38 of the Indian Income-tax Rules. 


Tt is, on the other hand, contended by the learned counsel for the respondent 
that the determination whether the method of accounting regularly employed 
by the assessee is such that the income, profits and gains cannot properly be 
deduced therefrom is within the exclusive province of the named authority, viz., 
the Income-tax Officar, and such determination by the named authority is the 
condition precedent to a certain consequence following thereupon, viz., the 
rejection of the method of accounting regularly employed by the asseasee. Such 
determination then cannot be substituted by that of another authority, though. 
while entertaining an appeal at the instance of the asseasee such authority might 
consider whether the named authority: has correctly determined the question. 
Once the named authority has determined that the case does not fall within 
the proviso, no other authority has jurisdiction to determing that question, and 
the mam provision of s. 18: operates and the income, profits and gains of the 
assesses can only be computed for the purpose of ss. 10 and 12 in accordance with 
the method of accounting regularly employed by the assesses. Not only isthe 
Income-tax Officer bound in such a case to compute the income, profits and 
gains in accordance therewith by reason of the mandate contained in the main 
provision of s. 18, but the Appellate Assistant Commissioner also is similarly 
bound and the terms of s. 81(3), which gives the Appellate Assistant Commis- 
sioner power even to enhance the assessment, cannot be construed as abrogating 
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or setting at naught the imperative terms of s. 13 and the proviso thereto which 
vest such power only in the named authority and no other. 

There is paucity of authority on the construction of s” 18 of the Act’ The 
High Court in deciding the reference in question relied upoh an unreported 
Judgment of its own delivered on October 11,-1950, in K. F. Vakeel v, The Com- 
missioner of Income Tag and E. P. Taz (Supra). "In that éase the Tribunal for 
the first time came to the conclusion that it was not possible to discover the’ pro- 
fits made by the agseases if the accounts were maintained on- cash basis and 
therefore the proper method of accounting was the mercantile, 4:6., the accrual 
basis and not the cash basis, even though the Income-tax Officer had accepted the 
method of accounting regularly: employed by the assessee and the Appellate 
Assistant -Commissioner had concurred in the same. The question that arose 
before the High Court was whether the Tribunat had jurisdiction to do so. The 
High Court construed the provisions of s. 13 of the Act and was of opinion that: 


“Tt is for the Income-tax Officer to form the opinion that income, profits and gains 
cannot properly be deduced from the method adopted by the assemee and if such an 
opinion is farmed by the Income-tax Officer then the computation of income, profits and 
gains has to be made upon such besis and in such manner as the Income-tax Officer my 
determine. It is for the Income-tax Officer, who is the assessing officer, to be dissatisfied 
with the method of accounting regularly adopted by the amessee. If he found no diff- 
culty in assessing the Income, profits and gains from the method of accounting regularly 
adopted by the assessee then it is not for any other authority to come to a different’ con- 
chusion. It may be that tf an opinion is formed by the Income-tax Officer that opinion 
may be subject to an appeal to the Appellate Assistant Commissioner or the Tribunal; 
but in the first instance an opinion has to be formed by the Incomé-tax Officer as re- 
quired by the proviso.” 

On the facts of the case before it, no opinidh had bean formed by the 
Income-tax Officer that the method of accounting regularly employed by the 
asseasee was not satisfactory. It was the Tribunal that suo motu came to the | 
conclusion that cash basis was not the proper basis from which income, profits 
and gains could be properly deduced. The High Court was of opinion that the 
Tribunal was clearly wrong in forming that opinion, forgetting that it. was not 
for it to form an opinion on that question at al. The Trib had vested in it 
the appellate powers and those powera could only be exercised on the opinion 
formed by the Income-tax Officer. There was nothing before it which could 
justify it in coming to the conclusion that the Income-tax Officer was not in 
a position to deduce the income, profits and gains from the method of accounting 
regularly employed by the assesses or that the Income-tax Officer had formed 
any opinion whatever on that question. The Higi Court accordingly set saag 
the decision of the Tribunal on this pomt. 


As against this decision of the High Court of Bombay, the appellant relied 
upon a decision of the Punjab High Court at Simla in Onenial B. 
and F. Co. v. Commr. of Inc.-Taz, Deiht'. In that case the Ineome-tax 
Officer while acting under s. 13 read with 8. 23(3) of the Act had made 
certain disallowance which was reduced on appeal by the Appellate Assis- 
tant Commissioner. The Department went up in appeal against the order passed 
by the Appellate Assistant Commissioner and the Income-tax Appellate Tribunal, 

upon examining the assessee’s method of accounting and the records placed 
Bators the Income-tax Authorities, came to’ the conclusion that the basis of 
computation adopted by the Income-tax Authorities was faulty: and the account 
books did not reflect the correct account of the assessee. It accordingly comput- 
ed the income of the assessee under the proviso to a 13 of the Act, and the 
question which arose for the consideration of the Court was whether the Tribunal 
had jurisdiction to do so. The High Court was of opinion'that (1) the Tribunal’s 
power of dealing with.an order passed by an Appellate Assistant Commissioner | 

was plenary and had been, expressed i in s. 33(4) of:the Act as. aa as ous be 
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conceived and (2) in an appeal under s. 33 the Tribunal was competent to decide 
facts as well as law and possessed authority to substitute its own order of assess- 
ment for the order under appeal. - bs ; 
These are the only two-decisions bearing on the construction of the proviso 
to s. 13 of the Act and dealing with the question whether the Appellate Assistant 
Commissioner or the Income-tax Appellate Tribunal, as the case may be, could 
for the first time exercise the power of rejecting the method of accounting regu- 
larly employed by the assessee while entertaining appeals, if the Income-tax Offi- 
eer had not done go in the first instance. Whereas the High Court of Bombay 
took the view that they were not:competent to do so, the High Court of Punjab 
took the view that there being no limitation on the power to be exercised by the 
Tribunal, it could while exercising the appellate powers decide facts as well- as 
law and substitute its own order ef assessment for the order under appeal. e _ 
Not much help can be derived from the reasoning adopted by the High 
Court of Punjab, though the High Court of Bombay appears to have applied its 
mind to the terms of the proviso to s. 18, of the Act and stated that it was for the 
Income-tax Officer, who was the assessing officer, to be dissatisfied with the 
method of accounting regularly employed by the asseasee. If he found no diff- 
culty in assessing the income, profits and gains from the method of accounting 
regularly employed by the assesses, then it is not for any other authority to 
come to a different conclusion. The Income-tax Officer is really the authority 
entrusted under the Act with the duty of computing the income, profits and gains 
of the assessee under the relevant provisions of the Act. It is for him to form an 
opinion whether the method of accounting regularly employed by. the asseasee is 
such that the income, profits and gams cannot properly be deduced therefrom, 
and it is only if he forms such an opinion that the proviso comes into operation 
and the computation of the income, profits and gains of the asseasee is to be made 
upon such basis and in such manner as the Income-tax Officer may determine. 
The appellant also referred to a decision of High Court of Allahabad in 
Pearey Lal Shukla of Cawnpore, In re? where it was held that the basis and 
manner of assessment applied by the Income-tax Officer under the proviso to 
s. 13 of the Act was liable to interference on appeal by the Assistant Commis- 
sioner and the Commissioner. This decision, however, throws no light on the 
question which arises for determination in this appeal for the simple reason that 
it proceeds on the basis that the Income-tax Officer has formed an opinion that 
the method of accounting regularly employed by the assessee is such that the 
income, profits and gains cannot properly be deduced therefrom and the proviso 
having come into operation the computation of. the income has to be made upon 
such basis and in such manner as the Income-tax Officer may determine. The 
basis and manner thus adopted by. the Income-tax Officer can be examined on 
appeal by the Appellate Assistant Commissioner or the Commissioner while exer- 
cising the appellate powers vested in them under the Act. This case is no autho- 
rity for the proposition that the power of rejection of the method of accounting 
regularly employed by the assesgee can also be exercised by the Appellate 
Assistant Commissioner or the Commissioner concerned while entertaining an 
appeal by the assesses against the order of the Income-tax Officer. 
There is, however, a decision of the Privy Council in Commissioner of Income. 
Taz, Bombay v. Sarangpur Cotton Manufacturing Company? which throws some 
light on the construction of s.. 13 and the nature and scope of the power to 
be exercised by the Income-tax Officer under the proviso thereto. The assessees 
in that case had employed a regular method of accounting but had also for some 
years past adopted regularly a method of valuation of stock by taking some price 
under both cost and market price with the object of creatihg a ‘‘secret’’ reserve, 
which involved the retention of profits as not to be included in the profits shown 
to the share-holders. The assessees submitted their profits and loss account 
showing a profit of Rs. 2,64,086 and a return of the total income of the company 
showing an income of Ra: 1,99,086 which was arrived at by taking into account 
2 (1042) 10 L T. R. 239. 3 (19$) 40 Bom. L. R. 257, P.C., 
s.c. 8 I. T.R. 86, 


652 THE BOMBAY LAW REPORTER [VOL LX. 


the result of under-valuation of stock which the company had adopted in the 
previous years. The Income-tax Officer, without considering whether the true 
meome could be arrived at from the method of accounting employed by the 
assessess, held that the assessees were bound by the profits shown in the balance- 
sheet. On appeal by the asseasee the Appellate Assistant Commissioner con- 
firmed the assessment and the agseasees then applied to the Commissioner of 
Income-tax, Bombay, to review the said order under s. 33 of the Act, or in the 
alternative, to make a reference of the questions of law to the High Court 
under s. 66(2) of the Act. The Commissioner declined to review the order and 
also to make the reference. Thereupon, the High Oourt on an application 
made by the asseasees under s. 66(3) of the Act required the Commissioner to 
make a reference and he accordingly made the reference in question. The 
High Court amended the referred question as follows: 

“Whether in the circumstances of the case the Income-tax Officer was entitled to 
compute the income, profits and gains of the asseszsees upon the basis of the printed 
copy of the profits and loss account sent with the letter of the assemsees of July 18, 1931, 
without regard to any under-valuation of the stock which may have been or may be 
proved to have been made.” 

The High Court was of opinion that the covering letter formed part of the 
method of accounting employed by the assessees within the meaning of s. 13 of 
the Act, and that the Income-tax Officer was not entitled to split up the method 
of accounting and to regard the profit and loss account apart from the covering 
letter; that the Income-tax Officer had only accepted a portion of the method, 
without taking the method as a whole, which he was not entitled to do. It, 
therefore, held that the matter was still at large for the proper decision of the 
Income-tax Officer and, accordingly, answered the amended question in the nega- 
tive. The Commissioner of Income-tax then carried an appeal to the Privy 
Council, and their Lordships found themselves unable to agree with the view 
of the High Court as to the meaning of s. 13 of the Act, and they were of the 
opinion that the section related to a method of accounting regularly employed 
by the asseasee for his own purpose and did not relate to a method of making 
up the statutory return for assessment to meome-tax. Secondly, the section 
clearly made such a method of accounting a compulsory basis of computation 
unless in the opinion of the Income-tax Officer the income, profits and gains 
cannot properly be deduced therefrom. The duty of the Income-tax Officer 
was to determine whether it was possible to deduce the true profits from the 
account and the judgment of the Income-tax Officer under the proviso must be 
properly exercised. Their Lordships laid it down that it is the duty of the 
Income-tax Officer where there is a method of accounting regularly employed 
by the assessee not to prima facte accept the profits and gains shown by the 
assessee but-to consider whether the income, profits and gains can properly be 
deduced therefrom and to proceed according to his Judgment on the question. 
On the facts of the case before them their Lordships were of the opinion that 
the Income-tax Officer acted on the same view as that expressed by the Appel- 
late Assistant Commissioner, and did not perform the duty above stated. In 
so far as the facts showed that the method of accounting regularly employed 
by the asseasees did not show the true income, profits or gains, the question 
was further amended by them as follows: 

“Whether in view of the provisions of Sec. 13 of the Income Tax Act or otherwise, 

the Income-tax Officer was right in computing for the purpose of Sec. 10 of that Act, the 
income, profits and gains in accordance with the method of accounting regularly employ- 
ed by the assepsee when that method in fact does not show the true income, profits and 
gains.” , 
and was answered in the negative. 
Their Lordships further observed that it would then be for the Income-tax 
Officer to proceed to the proper ‘discharge of his duty under s. 18 in the light 
of the opinion therein expressed and reach a proper decision with reference 
thereto. 


— ~_ — 
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This case discards the view that it is the prima facie duty of the Income-tax 
Officer concerned to accept the profits shown by the assessee’s accounts where 
there is a method of accounting regularly employed by the asseasee and it lays 
down that it is his duty where there is such-a method -of accounting to consider 
whether the income, profits and gains can be properly deduced therefrom. It 
is incumbent on the Income-tax Officer to come to a determination on that 
question, and if he forms the opinion that the method of accounting 1s such that 
the income, profits and gains of the assessee cannot properly be deduced there- 
from, he is bound to rejec tsuch method of accounting and make a computation 
upon such basis and in such manner as he may determine. The {ncome-tax 
Officer has to apply his mind to this aspect of the question and come to hia own 
determination in that behalf, and if he does not do so and merely accepts the 
profits shown by the accounts even though in fact the method of accounting regu- 
larly employed by the assessee does not show the true income, profits and gains, 
he is in error and his action in thus accepting the method of accounting is liable 
to be set aside at the instance of the higher Tribunal. This leaves open, how- 
ever, the question whether if the higher Tribunal comes to that conclusion, it 
will be open to the higher Tribunal to substitute its opinion for that of the 
Income-tax Officer concerned and proceed to assess the asseasees applying the 
proviso to s. 18 of the Act. Their Lordships of the Privy Council in the case 
before them did not do anything of the kind and observed that it would be then 
for the Incometax Officer himself to proceed to the proper discharge of his 
duty under s. 18 of the Act in the light of the opinion expressed in their Judg- 
ment. They did not send back the case either to the Commissioner of Income- 
tax, Bombay, or to the Assistant Commissioner of Income-tax, but after having 
answered the amended question in the negative, aimply stated that the Income- 
tax Officer would doubtless proceed to reach a proper decision in behalf of the 
applicability of the proviso to s. 13 of the Act having regard to his experience 
in the preceding years of asseasment. They neither left that duty to be per- 
formed by the Commissioner of Income-tax nor by the Assistant Commissioner 
of Income-tax but referred the performances of that duty to the proper authority 
who was the Income-tax Officer who alone was invested with ihe duty of per- 
forming it under the terms of the proviso to s. 13 of the Act. 

Certain decisions bearing on the interpretation of s. 38B of the Act were 
referred to in this context and reliance was placed on certain observations con- 
tained therein in regard to the powers vested in the Appellate Assistant Com- 
missioner while hearing appeals fled before him by the assessee. (Vide Commr. 
of Inc.-Taz v. Tsjan Farasram Kharawala,! Commr. of Inc-Taz v. Amrvlal 
ote ii and Co.® and Durgabatts & Narmadabala Gupta v. Commr. of Inc.- 
Tacx), 

It may be remembered that the Revenue has not been given any right of 
appeal before the Appellate Assistant Commisgioner against the assessment order 
passed by the Income-tax Officer. It is only the agsessee who has such a right 
conferred upon him under s. 80 of the Act. When the Appellate Assistant 
Commissioner, however, hears such appeal though at the instance of the assessee, 
“the Income-tax Officer is given the right to be heard, either in person or by a 
representative, who appears before the Appellate Assistant Commissioner to 
justify the assessment order passed by him. The Legislature in its wisdom has 
not given a substantive right to the Revenue to carry an appeal against the 
order of the Income-tax Officer. The decision of fhe Income-tax Officer is qua 
the Revenue invested with a finality and the Income-tax Officer is not regarded 
as a party aggrieved against his own decision. He in fact represents the Reve- 
nue and there is no question therefore of his ever being able to question his own 
decision which is considered to all intents and purposes a proper decision given 
by him having regard to all the cireumstances of the case. The assessee is the 
only person who is given the right of appeal against the decision of the Income- 
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tax Officer. If the assessee does not choose to exercise this right of appeal, the 
decision of the Income-tax (fficer acquires a finality both qua the Revenue and 
himself but if the asseasee chooses to exercise the same, the appeal is heard by 
the Appellate Assistant Commissioner. The Income-tax Officer is as afore- 
. Stated, then given the right to be heard either in person or by a representative. 
There also the contest is betweén the Revenue on the one hand and the assesses 
-op the other. The powers which are vested in the Appellate Assistant Com- 
missioner while ‘hearing such appeals are statutory powers conferred upon him 
by 8,31 of the Act and in the exercise of these powers the Appellate Assistant 
Commissioner may in the case of an order of assessment (a) confirm, reduce, 
enhance or annul the assessment, or (b) set aside the assesament and direct the 
income-tgx Officer to make a fresh assessment after making such further en- 
quiry, as. the Income-tax Officer thinks fit or the Appellate Assistant Commis- 
sioner may direct, and the Income-tax Officer shall thereupon proceed to make 
such fresh assessment, and determine where necessary the amount of tax ay- 
able on the basis of such fresh assessment. If the Appellate Assistant 
missioner chooses to exercise the powers conferred upon him under the firet 
alternative and enhance the assesament, he is enjoined by the proviso to a, 31(3) 
of the Act to give to the appellant a reasonable opportunity of showing cause 
against such enhancement. There are no doubt limitations grafted on this power 
of the Appellate Assistant Commissioner, but these limitations have to be found 
‘from the very nature of the proceeding themselves. These limitations will be 
indicated at the.appropriate place hereafter. 

The High Court. of Bombay no doubt expreased the opinion in the Commr. 
I. ss v. Amstlal! (p. 812): 

..As pointed out in the last reference.. Gis Gilact ok ehadiing a D v o n 

FR i pay PEE DO E E ape a te 
tax Officer which could not be revised under any circumstances if-the apsessee did not 
appeal from those orders. However erroneous the order of the Income-tax ‚Officer may 
be, however prejudicial to the revenue, the assessee by refusing to exercise his right of 
appeal could make that order conclusive. In order to fill up this obvious lacuna the Legis- 
lature enacted s. 33B. But once the assessee has appealed, there is no difficulty 
whatsoever in the way of the Department in agitating any question before the Appellate 
Assistant Commissioner which in tts opinion should be agitated and decided in the inte- 
rest of ‘public revenue. Now, it is clear that when an appeal is pending before the 
‘Appellate: Assistant Commissioner, the Income-tax Officer has the right to be heard etther 
in person or by a representative, and the very point which the Commissioner has taken 
and on which he has’ given his decision under s. 38B could have been urged under 
the dtrections of the Commissioner before the Appellate Assistant Commissioner. It is 
only when no remedy is open to the Commissioner to revise the order of the Income-tax 
' Officet, that this jurisdiction under s. 38B arises. But when a legal remedy is given 
- to: him to get the orders of the Income-tax Officer revised, he cannot requisition to his 
aid the power conferred upon him under s. 33B. Once the appeal with regard to 
the ‘year 1949-50 was: pending before the Appellate Assistant Commissioner, the Com- 
missioner was given the full right to get’ the order of the Income-tax Officer revised in 
any manner he thought necessary in the interest of public revenue.” te 

These are however observations only with regard to the construction of s. 88B 
of the Act and do not throw any light on the nature and scope of the powers 
vested in the Appellate Assistant Commissioner under s. 31 of the Act, much 
less do they throw any light on the nature and scope of the power vested in 
express in the “Income-tax Officer under the proviso to s. 18 of the ‘Act of 
rejecting the method of accounting regularly employed by the assessee if in his 
opinion the method of accounting is stich that the income, profits and gains can- 
not properly be deduced therefrom. This decision does not help the appellant 
in ita contention that if the Income-tax Officer has not.im fact done so it will be 
open to the Appellate Assistant Commissioner while hearing an appeal filed 
before him by the assesses to exercise such power in the first instance. . 


1 (1958) 55 Bom. L. R. 811, s.o. 233 I.T. R, 480.9 
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The position: contended for by the appellant as emerging from the decision 
of the High Court of Bombay just referred to is contrary to the one which was 
enunciated by the learned Judges of the High Court of Bombay in K. F. Vakeel’s 
case (supra). I am clearly of the opinion that the learned Judges of the High 
Court of Bombay did not intend to lay down any such position. 

In fact, in the later decision of theirs in Narrondas Manordass v. Commr. 
Ino.-Tax’ the learned Judges of the High Court of Bombay laid down that 
however wide in terms the powers conferred upon the Appellate Assistant Com- 
missioner under s. 81 of the Act may have been worded, they are not absolute 
but are circumscribed by the very nature of the proceedings themselves. The 
learned Judges in that context observed (p. 518): ° 

“Now, in order to understand what the.competence of the Appellate Asistant Com- 
missioner is and what are the pawers conferred upon the Appellate Assistant, Com- 
missioner, it is necessary to bear in mind certain salient facts. It is only the aseeasee 
who has a right conferred upon him to prefer an appeal against the order of assessment 
passed by the Income-tax Officer. If the assassee does not choose to appeal, the order 
of assessment becomes final subject to any power of revision that the Commissioner might 
have under s. 33B of the Income-tax Act. Therefore, it would be wholly erroneous to 
try and compere the powers. of the Appellate Assistant Commissioner with the powers 
possessed by a Court of appeal, under the Civil Procedure Code. The Appellate Assis- 
tant Commissioner is not an ordinary Court of appeal in the sense in which that expres- 
sion is understood in the Civil Procedure Code. It is impossible to talke of a Court of 
appeal when~only one party to the original decision is entitled to appeal and not the 
other party, and in view of this peculiar position occupied by the Appellate Assistant 
Commissioner, the Legislature, as we shall presently point out, has conferred very wide 
powers upon the Appellate Assistant Commissioner once an appeal is preferred to him 
by the agsessee. If the assessee chooses to remain content with the order of the Incame- 
tax Officer, there is nothing that the Appellate Ossistant Commisstoner can do, however 
erroneous the assessment may be. But if the assessment is opened up by the action af 
the assessee himself, then the powers conferred upon the Appellate Assistant Commis- 
aloner are much wider than the powers of an ordinary Court of appeal. The statute 
provides that once an assessment comes before the Appellate Asalstant Commissioner, his 
competence is not restricted to examining those aspects of the assessment which are com- 
plained of by the assessee; his competence ranges over the whole assessment and it is 
open to him to correct the Income-tax Officer not only with regard to a matter which has 
been raised by the assessee but also with regard to a matter which has been considered 
by the Income-tax Officer and determined in the course of the assessment... 

It is clear that the Appellate Assistant Commissioner has been constituted a revising 
authority against the decision of the Income~-tax Officer; a revising authority not in the 
narrow sense of revising what is the subject-matter of the appeal, not in the sense of re- 
vising those matters about which the assessee makes-a grievance, but a revising authority 
in the sense that once the appeal, is before him, he can revise not only the ultimate com- 
putation arrived at by the Income-tax Officer but he can revise every process which: led 
to the ultimate computation or assessment. In other words, what he can revise is not 
merely the ultimate amount which is Hable to tax, but he is entitled to revise the various 
decisions given by the Income-tax Officer in the course of the assessment and also the 
various Incomes or deductions which came in for consideration of the Income-tax Officer.” 
The learned Judges then cited with approval the observations of the Patna High 
Court in Jagarnath Therans v. Commissioner of Income Taz :* 

‘“Now this section (section 31(3)) relating to appeals is enacted for the benefit of the 
subject and also, to the limited extent therein stated, for the benefit of the Crown. But 
the subject-matter of the appeal is the assesament and the scope of the appeal must, in 
my opinion, be limited by the subject-matter. The appellate authority has no power to 
travel beyond the subject-matter of the assessment, and, for all the reasons advanced by 
the appellant, is in my opinion, not entitled to assess new sources of income,” 
the observations of the High Court of Madras in Gajalakshmi Ginning Factory v. 
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Commr. of Inc.-Tax' (approved by the Patua High Court in Bishwanath Pra- 
sad Bhagwat Prasad v. Commr. of Ino.-Tax?, at p. 758) : 

“Of course, it would not be open to the Appellate Assistant Commissioner to introduce 
into the assessment new sources, as his power of enhancement should be restricted only 
to the income which was the subject matter of consideration for purposes of assessment 
by the Income-tax Officer,” 

. and their own observations in an unreported judgment of theirs in Sharri 
. Jwa & Co. Ltd., Mombassa v. Commissioner of Income Taz, Bombay Otty (1. 
. T. Reference No. 10 of 1950): 


“When the Appellate Assistant Commissioner exercises his power of enhancement, 
be is dealing with the subject-matter of appeal before him, and enhancement is confined 
to the sources or items in respect of which the asseegment has been made by the Income- 
tax Officer.” 

After considering the various authorities cited above the learned Judges 
finally came to the conclusion (p. 517): 


.“...Woe do not think it can be seriously disputed that those powers are very wide [and 
' unfettered], but the only question before us is whether there is any limitation upon those 
powers, and if there is a limitation, what is the nature and character of that limitation... 
It is not as if the Appellate Assistant Commissioner has completely unqualified powers; 
his powers are limited to the mibject-matter of the asseasment and we have attempted 
to define what the subject-matter of the asseammont is.” 

It follows from the above that even though the powers of the Appellate 
Assistant Commissioner in the matter of enhancement of the assessment pro- 
' vided in s. $1(3) of the Act are not ciretmscribed by any limitation thereupon 
and are as wide as wide can be, there are well-recognized limitations on the 
same, one of which has been rightly accepted by the learned Judges of the High 
Court of Bombay in their decision above referred to, It now remains to consider 
whether there is any other limitation on such pom of the Appellate Assistant 
Commissioner to be found in the provisions of s. 13 of the Act and the proviso 
thereto. 

- It is clear that not much light is thrown on this question by the authorities 
aiveedly bearing on the construction of s. 13 of the Act above referred to except 
the observations of the learned Judges of the High Court of Bombay in K. F. 
Vakeel’s case (supra), This judgment of the learned Judges of the High 
Court of Bombay has not been dissented from either in Bombay or elsewhere 
and stands unchallenged and would prima facte go to establish the position can- 
. vassed before us by the assessee that it is the _Income-tax Officer and the Income- 
tax Officer alone who is invested with the power to determine whether the method 
of accounting employed by the assessee is such that the income, profits and gains 

of the agsessee cannot properly be deduced therefrom. 

- Not much help can be derived also from the comparison of the various pro- 
visions of the Act where the Income-tax Officer is vested with the power of arriv- 
ing at the determinations on his own, vie., s. 4A(a) (w), s. 10(5), s. 12B(4), 
g. 22(2), s. 22(4), s. 28(2), s. 283A, s. 34 and a. 42(2) or where there are several 
' authorities named besides the Income-tax Officer for arriving at determinations 
of the relative questions, viz., 8. 28(1) and (2), 8. 37, s. 38, s. 48, and s. 49E 
of the Act with the provisions contained in s. 13 and the Proviso thereto. It is 
not necessary to probe into the reasons for the enactment of these several provi- 
sions’ by the Legislature in the manner therein stated. It is sufficient for the 
present purpose to scrutinise the provisions of s. 13 itself and reach a conclu- 
xion on the express terms thereof. 

- Turning then to the provisions of s. 13 itself, one finds that the main pro- 
vision thereof enacts the rule that income, profits and gains shall be computed 
for the purpose of ss. 10 and 12 in accordance with the method of accounting 
regularly employed by the assessee. If the matter stood there the imperative 
character of this provision would entail upon the Income-tax Officer and upon 
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all the income-tax authorities in: the hierarchy to accept that method of account- 
ing for the computation of income, profits and gains of the asseasee for- the 
purpose of ss. 10 and 12 of the Act. . 

This method of accounting though regularly employed by the asseasee 18, how- 
ever, not invested with a sacrosanct character and is subject to the proviso en- 
acted in s. 18, and it is that if no method of accounting has been regularly em- 
ployed or if the method employed is such that in the opimon of the Incometaz 
Officer the income, profits and gains cannot properly be deduced therefrom, then 
the computation shall be made upon such basis and in such manner as the In- 
come-tax Officer may determine. Two conditions are thus attached to the re- 
jection of the method of accounting regularly employed by the assesses and 
they are expressed in different phraseology: (i) if no method of accounting has 
been regularly employed; and (ij) if the method employed is such that in the 
opinion of the Income-tax Officer the income, profita and gains cannot properly 
be deduced therefrom. It is to be noted that these two conditions are couched 
in quite different terms. In the case of the first condition, the mere fact of no 
method of accounting having been regularly employed is enough to bring the 
proviso into operation, but in the case of the second condition the Income-tax 
Officer has to form an opinion that the method of accounting is such that the 
income, profits and gains cannot properly be deduced therefrom before the pro- 
viso can ever come mto operastion: The determination of the Income-tax Officer 
concerned to that effect is the condition of the rejection by him of the method 
of accounting regularly employed by the assessee, and unless and until he comes 
to that conclusion, he cannot reject the same and compute the income, profits 
and gains of the agseases upon such basis and in such manner as he may deter- 
mine. The difference in the language of these two conditions is advisedly 
adopted by the Legislature. The fact that no method of accountmg has been 
regularly employed by the assessee would be obvious to any Income-tax Officer 
merely on a perusal of the statement of account furnished by the asseasee and 
would not require any mental process which can be properly described as a 
determination. The mental process involved, however, m the case of the second 
condition is of a much more elaborate character and the Income-tax Officer has 
to apply his mind to the question whether even though the method of account- 
ing has bean regularly employed by the asseagee, such income, profits and gains 
cannot properly be deduced therefrom. Here the Income-tax Officer concerned 
has to form a definite opinion on the question, and if he comes to the conclusion 
that the income, profits and gains of the assesses cannot properly be deduced 
from the method of accounting regularly employed by him, the proviso at once 
comes into operation. He is entitled to reject the method of accounting regu- 
larly employed by the assesses and compute the income, profits and gains of 
the asseesee upon such basis and in such manner as he may determine. This 
is not the mental process of the nature required for the fulfilment of the first 
condition. It is the application of mind to the question whether income, pro- 
fits and gains of the asseasee can be properly deduced from the method of 
accounting regularly employed by the agsessee and the Income-tax Officer has 
to come to the conclusion that it cannot be so done. This determination is under 
the terms of the proviso itself a determination of the Income-tax Officer himself 
and of no other authority in the hierarchy of the Income-tax Officers. It may 
be noted that the term ‘‘Income-tax Officer’’ has been defined in s. 2(7) of the 
Act as distinct from the term ‘‘Appellate Assistant Commissioner’’ defined in 
3. 2(3) of the Act. The Income-tax Officer, the Appellate’ Assistant Commis- 
sioner and the Inspecting Assistant Commissioner are separate entities each 
with a jurisdiction of its own and the one cannot by any chance.be interpreted 
to mean the other. If, therefore, the proviso to s. 18 of the Act talks of the 
Income-tax Officer, it is the Income-tax Officer alone as defined in s. 2(7) of 
the Act and not the Appellate Assistant Commissioner as defined in s. 2(3) of 
the Act or any other officer in the hierarchy of Income-tax Officers. Such an 
interpretation would involve the deletion not only of the term ‘‘Income-tax 
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Officer’’ from the proviso to s. 18 but algo the absolute negation of the expres- 
sion ‘‘in the opinion’ of the Income-tax Officer’ mentioned therein. I for one 
cannot ascribe to the Legislature any negligence or oversight nor can I impute 
to it any mtention to use these words as though they were superfluous or redun- 
dant. The words used by the Legialature must be given their full effect and 
significance, and the only way in which these words can be construed is to as- 
cribe to the Legislature the intention to make the determination by the Income- 
tax Officer a condition of the proviso being brought into operation, with the 
necessary consequences of the rejection of the method of accounting regularly 
employed by the assessee and the computation of the income, profita and gains 
of the- asseasee upon such basis and in such manner as the Tneome-tax Officer 
himself may determine. 

To.that extent the decision of the High Court of Bombay in K. F. Vakeel 
v. Commissioner of Income Tarz & E. P. Tax (supra) would appear to be correct. 

It is, however, urged that this interpretation would involve the necessary 
consequence that the determination of the Incometax Officer within the pro- 
vigo to a. 18 of the Act would be final so far as the Revenue was concerned as it 
had no right to appeal against the determination of the Income-tax Officer, 
whereas the assessee would have the right under s. 30 of the Act to carry an 
appeal before the Appellate Assistant Commissioner and such a result could 
certainly not have been contemplated by the Legislature while enacting this 
measure. It is also contended that once the assessee carries an appeal before 
the Appellate Assistant Commissioner, he himself destroys the finality of the © 
determination made by the Income-tax Officer and the whole matter is at large 
so much so that even though the Revenue could not have preferred an appeal 
on its own, once the appeal is entertained by the Appellate Assistant Commis- 
sioner, it would be able to urge any and every ground including the one which 
would bring the case within the proviso to s. 13 of the Act even though the In- 
come-tax Officer had not entertained.the same in the first instance. 

The first contention is wholly untenable for the simple reason that when 

proceedings are entertained by the Income-tax Officer, he represents the Revenue 
and the contest them is between the Revenue (as represented by him) on the 
one hand and the assesses on the other. If the Revenue itself decides the ques- 
tion in & particular manner in the process of assessment, it cannot legitimately 
be heard to say that it has not been given any right of appeal against the deci- 
sion of the Income-tax Officer who represents it fully all the way. The party 
aggrieved by the decision of the Income-tax Officer can only be one and that is 
the assessee, the Revenue having decided the question in its own favour. The 
agsessee only can, in the circumstances, therefore be given the right of appeal 
against the decision of the Income-tax Officer. Even when the assesses files an 
appeal before the Appellate Assistant Commissioner, the Revenue is represent- 
ed by the Income-tax Officer himself who appears before the Appellate Assistant 
Commissioner either in, person or by a reprsentative. So, there also the Revenue 
is fully represented and has its full say at the hearing of the appeal before the 
Appellate Assistant Commissioner, and the only say which it can ever have 
would be to support the decision which hag been given in the first instance by 
the Income-tax Officer who is its representative in the agsesament proceedings. 
No grievance can therefore be made that the Revenue has been conferred no 
right of appeal, and that if the. assessee does not choose to appeal against the 
decision of the Incqme-tax Oficer, it has no redress whatever. It has, in fact, 
no grievance ‘at all which can ever be redressed by the Appellate ‘Assistant 
Commissioner, and if the Revenue cannot by ee chance be treated as an aggriev- 
ed party, the whole of this argument is robbed of significance. It is futile on the 
part. of the appellant, therefore, to urge that there is finality in one case and no 
finality i in the other, 

The second contention put forward by the appellant is equally devoid of sub- 
stance. The powers of the Appellate Assistant Commissioner are statutory 
and they are to be found’in the four corners of s. 81 of the Act. The nature 
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and scope of these powers have been already discussed above and these powers 
are not absolute in character but are circumscribed in the manner indicated in 
the judgment of the High Court of Bombay above referred to. The Income- 
tax Officer, who appears before the Appellate Assistant Commissioner either m 
person or by his representative, is concerned to support his own decision and, 
therefore, he cannot be ever heard to say that the decision which he has reached 
in the matter of the proviso to s. 13 of the Act is wrong in any manner what- 
ever. The Appellate Assistant Commissioner, even though he is exercising these 
appellate powers, cannot on his own or syo motw arrive at the conclusion that. 
the method of accounting regularly employed by the assessee is such that the 
income, profits and gains of the asaessee cannot be properly deduced therefrom. 
He can only arrive at the conclusion on the record before him and on the 
materials presented before him by the asseasee as well as the Income-tax Officer 
appearing before him either in person or by a representative that the conclusion 
which has been reached by the Income-tax Officer within the terms of the 
proviso to s. 18 of the Act is not proper, and if he comes to that conclusion, the: 
only thing that he can do is to set aside the asseaament within the meaning of 
a. 31(3) (b) of the Act and direct the Income-tax Officer to make a fresh assess- 
ment after making such further enquiry which the Income-tax Officer thinks 
fit or he, the Appellate Assistant Commissioner may direct. He has no juris- 
diction to arrive at a determination of his own as to the method of accounting 
regularly employed by the assesses being such that the income, profits and 
gains of the assesses cannot properly be deduced therefrom. That is the func- 
tion of the Income-tax Officer by the very terms of the proviso to s. 13 itself, 
and he cannot arrogate that function to himself by abrogating or setting at 
naught the express terms of the proviso to s. 18 which lay down that the power 
of rejection of the method of accounting regularly employed by the assessee and 
computation of the income, profits and gains of the assessee upon such basis 
and im such manner as the Income-tax cer himself may determine is only 
vested in the Income-tax Officer as defined in s. 2(7) of the Act. The power 
of enhancement of the assessment conferred upon the Appellate Assistant Com- 
missioner under s. 31(3)(a) cannot be construed to mean that the Appellate 
Assistant Commissioner can on his own’ exercise such power within the mean- 
ing of the proviso to s. 18 even though the Income-tax Officer himself has not 
done so in the first Instance. The powers conferred upon the Appellate Assis- 
tant Commissioner under s. 31(3)(a) have got to be read with this further 
limitation that even though he ean enhance the assesament, he cannot do so by 
exercising the power which is vested not in him but is vested only in the Income- 
tax Officer concerned under the proviso to s. 18 of the Act. Section 81(3) of 
the Act has got to be read harmoniously with the provisions of s. 18 and the pro- 
viso thereto,'and if they are so read, the only conclusion to which one can arrive 
is that even though the Appellate Assistant Commissioner exercise the wide 
powers conferred upon him under s. 81(3) of the Act, he cannot abrogate or 
set at naught the express power which is vested in the Income-tax Officer under 
the proviso to s. 18 of the Act. 

The learned Solicitor-General urged that if the proviso to s. 18 of the Act 
was so interpreted, it would not only deprive the Appellate Assistant Commis- 
sioner of the power to bring the proviso to s. 18 of the Act into operation in a 
proper case but would also deprive the Commissioner of the power which he 
has to revise the Income-tax Officer’s order of assessment ander s. 33B of the 
Act. As already indicated, the Court is not concerned here with the inter- 
pretation of s. 33B of the Act and it may also be noted that there was no such 
provision to be found in the Act as it stood at the relevant period. Assuming, 
however, that the power of the Commissioner to revise the Income-tax -Officer’s 
orders under s. 38B of the Act has to be considered in this context, there is 
nothing in the terms of that section which militates against the conclusion 
arrived at on the construction of the proviso tos. 18 of the Act. If the 'Com-, 
missioner considers that any order passed in the record of any proceedings un- 
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der the Act by the Income-tax Officer is erroneous.in so far as it is prejudicial 
to the interests of the Revenue it is open to him after giving the asseasee an 
opportunity of being heard as he deems necessary to pass such orders thereon 
as the circumstances of the case justify. If he comes to the conclusion that the 
Income-tax Officer concerned is in error in the matter of accepting the method 
óf accounting regularly employed by the assessee and ought to have come to 
the conclusion that the method of accounting employed is such that the income, 
profits and gains cannot properly be deduced therefrom, it would be open to 
the Commissioner to record that opinion of his and pass an order cancelling the 
assessment and directing a fresh assessment which would be within his com- 
petence and would be the only order thereon which the circumstances of the 
case would, justify. No injustice would be done to the Revenue. The ends 
of jugtice would be equally served if the Commissioner in such a case makes an 
order cancelling the assessment and directing a fresh assessment and remands 
the case back to the Income-tax Officer with a direction to apply his mind pro- 
perly to. the facts of the case and determine the question which is within his 
exclusive province under the terms of the proviso to a. 13 of the Act. I can- 
not see any difficulty of the type envisaged by the learned Nolicitor-General 
and am of opinion that this contention of the appellant also must be negatived. 
I am, therefore, of opinion that the conclusion reached by the High Court 
of Bombay in the instant case was correct and the referred questions Nos. 1 
and 2 were rightly answered by the High Court in the negative. As stated by 
the High Court the question No. 3 did not arise for consideration at all and I 
would, therefore, dismiss the appeal with costs. 
, BY TEA Court. —In accordance with the judgment of the majority, the ap- 
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. INSTITUTE INDO- PORTUGUESE v. DR. T. BORGES. bs z 
Civil Procedure Code (Act V of 1908), O. XL, r. 1—Bombay Pubic Trusts Act (Bom. 
XXIX of 1950)—AppHcation for appointment of receiver during pendency of sutt for 
removal of trustees—Whether in such sult question whether Court had jurisdiction 
to entertain suit in first instance can be raised—Trust created in city of Bombay by 
foreign ‘sovereign and its assets, trustees and beneficiaries within jurisdiction of the 
| city—Trust registered under the Bombay Public Trusts Act, 1950—Whether City Civil 
Cours at Bombay has jurisdiction to entertain suit for removal of trustees and to 
. make an order for appointment of recetver of trust property. l 
a When the Court is called upon to appoint a receiver under the provisions of O. XL, 
r. 1, of the Civil Procedure Code, 1908, the Court assumes that the suit, during the 
pendency of which the appointment of the receiver is sought for, has bean properly 
filed in a Court, which had jurisdiction to entertain tt, and it is upon that basis that 
the Court proceeds to consider the application that may be made before it for the 
appointment of the receiver. Therefore the question whether the Court had juris- 
diction to énterthin the sult or not cannot be raised in such proceedings. 
A public trust was created In the City of Bombay by the Governor-General of 
Portuguese India.''The entire property and the assets of the trust were situated in 
‘Bombay and the: members of the managing committee of the trust were residents of 
the city of Bombay. ‘The beneficiaries entitled to recetve the benefit under the trust 
i were also withirr. the jurisdiction of the city of Bombay: This trust was registered as 
` a public trust'under the provisions of the Bombay Public Trusts Act, 1950.- During. 

the pendency of a‘sutt filed for the removal of the trustees, an application under O. 
, XL, r. 1, of the Civil Procedure Code, 1908, was made for appointment of a receiver 
*Deoidod, January 7, 1938. First A Civil in Suit No. 604 
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for management of the trust property, and in these proceedings the question was 
raised whether the Court had jurisdiction to entertain the suit in the first instance 
and to make an appointment of the receiver thereafter:— © = 

Held, that assuming that the question whether the Court had -jurisdiction to enter- 
tain the suit for the relefs. claimed therein was a relevant question for the considera- 
tion of the Court in the instant proceedings, the present trust which- was created 
in India was controlled by the Court where it was created and where the trust was 
conducted and, therefore, the Court had jurisdiction to entertain the suit and to 
make the appointment of the receiver in regard to the affairs of the trust. 

Bilasrai Joharmal v. Shivnarayan Sarupchand, referred to. » 

When a trust is created by a foreign sovereign, the sovereign would be no better 
than a settlor amenable to the law of the country in which the charity is created and 
is to be conducted. è = 


Tex facts appear in the Judgment. 


M. R. Parpia, instructed by Smetham Byrne & Lambert, for the appellant. 

Sok J. Sorabyn, instructed by [stile & Co., for respondents Nos. 1 and 2. 

F. 8. Nariman, instructed by Godambe & Joglekar, for respondents Nos. 3 
and 4. 

Y. V. Chandrachud, Assistant Government Pleader, for the Charity Com- 
missioner of Bombay. 


Datar J. There is, in the City of Bombay, a public trust established and 
administered in the name of Institute Indo-Portuguese. This institution is a 
juridicial body created in the city under the Legislative Diploma No. 1066 
dated August 31, 1939, issued by the Governor General of Portuguese India in 
the exercise of the powers conferred upon him by arts. 28 and 80 of the Colo- 
nial Act and by art. 48 of the Ordinance of the Portuguese Colonial Empire. 
The object for which this institute appears to have been created is ‘‘to give 
assistance and protection to the Indo-Portuguese emigrants, who are residents 
in British India, by inciting them to a patriotic ideal, civie conscience and feel- 
ing of national solidarity.” Under the Legislative Diploma aforesaid, the in- 
stitution is to be managed by a managing committee consisting of .a President 
and four members, who are to be appointed every three years by the Governor- 
General from among the Portuguese citizens residing in this city. It is also 
stated that the committee of the management, which is to be appointed by the 
Governor General, is to select from among its own members one member who 
will serve as Secretary. By art. 7 of the said Diploma, it is stated that all the 
receipts and the funds of the institute shall be deposited in the National City 
Bank of New York, Bombay, and their withdrawals shall be made by means 
of cheques signed by the President and also by the Secretary of the Managing 
Committee. 

It may be noted that this institute was registered ag a public trust under the 
provisions of the Bombay Public Trusts Act, 1950. It appears that, at the 
time when it was so registered, the managing committee consisted of four 
members, who were Sergio D’Souza, Prince Lobo, T. V. Mascarenhas and J. 
Boadita, and the President was one B. G. Fonseca. After the institution: was 
registered under the provisions of the Bombay Public Trusts Act, the names of 
the aforesaid four members of the Managing Committee and that of the Presi- 
rer were entered in the register Kept under s. 17 of the Bombay Public Trusts 

ct. + 2 

Sometime in June 1956 J. Boadita was deported out of India under the Foreig- 
ners Act, 1946, by reason of his pro-Portuguese political activities. Thereafter, 
Mr. Fonseca, the President, gave a change report on January 28, 1956, stating 
that Mr. Leo Lawrence had been appointed member, and therefore his name be 
entered as such member in place of J. Boadita in the register maintained by 
the Charity Commissioner under s. 17 of the Bombay Publie Trusts Act. The 
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‘Deputy Charity Commissioner accepted the change siggested by the President 
Fonseca, and entered thb name of Mr. Leo Lawrence in place of J. Boadita 
Sometime in August or September 1956 the President Fonseca was himself de- 
ported under the Foreigners Act, 1946. Mr. Leo Lawrence, whose name, as I 
have already mentioned above, had been entered m the records of the Charity 
Commissioner as a member in place of J. Boadita, claimed that he was a member 
haying been duly appointed, and after Fonseca was deported in September 1956, 
he was appointed President of the Institute on September 5, 1956. 

Plaintiffs, as the: Portuguese citizens residing in India and as persons in- 
terested in the aforesaid public trust, have filed suit No. 604 of 1957 with the 


’ consent of the Charity Commissioner under s. 51 of the Bombay Public Trusts 


Act against Sergio D’Souza, Prince Lobo, T. V. Mascarenhas and Leo Lawrence, 
who are impleaded as defendants Nos. 2 to 5 am the suit. Defendant No. 6 is 
thes Charity Commissioner, who has also bean made a party to the suit. The 
charity itself has been made party defendant No. 1 in the suit. ‘It is the con- 
tention of the plaintiffs that there have been disputes and dissensions between 
defendants Nos. 2 and 3 on the one hand and defendants Nos. 4 and 5 on the 
other, and the result of such disputes and dissensions has been that defendant 
No. 1 Institute has not at all been able to function itself and carry on the ob- 
jects of the trust for which it has been founded. The plaintiffs have also stated 
that defendants Nos. 2, 8 and 4 are members of the managing committee and 
that defendant No. 5 claims to be a member of the managing committee. They 
have, in their suit, prayed for the removal of defendanta Nos. 2 to 4, who are 
members of the Managing Committee, and they have also prayed for the ap- 
pointment of a new trustee or trustees. 

This suit was filed on March 7, 1957, On March 29, 1957, a notice of motion 
was taken out on behalf of the plaintiffs praying that a receiver be appointed 
during the pendency of the suit for the management and administration of the 
trust property of defendant No. 1 Institute. They contended in the notice of 
motion that the dissensions and disputes between the members of the Com- 
mittee inter se rendered the smooth working of the Institute impossible, and 
brought its affairs to a standstill causing great loss and hardship to the bene- 
ficiaries under the trust. This ara for the appointment of the receiver 
was hotly contested by defendanta Nos. 4 and 5. It may be stated that it was de- 
fendant No. 5, who opposed the application from stage to stage by filing neces- 
sary affidavits and also documents in support of his contention. Defendant 
No, 4 did not take any active part in, opposing the application, except by fling 
an affidavit m support of his contentions and by adopting the other contentions 
raised by defendant No. 5. Defendant No. 5 contended that it was really de- 
fendants Nos. 2 and 8, who, in spite of the fact that they had been validly 
removed from their offices in the Managing Committee by the Governor-General - 
of Portuguese India, caused obstruction in the management of the trust pro- 


The notice of motion came up for hearing on April 10, 1957. The learned 
Judge gave an opportunity to the parties, and particularly to defendant No. 5, 
to manage the affairs of defendant No. 1, as defendant No. 5 contended that 
there was no deadlock at present in the Institute, and that the Institute could 
very well function, if proper opportunity was given to the present members of 
the managing committee to do so. With a view to ascertain whether the dead- 
lock complained of ky the plaintiffs had really disappeared, or had still con- 
tinued, the learned Judge gave an opportunity to defendant No. 5, as the 
President of the managing committee, to take such: steps as he might think 
necessary for the purpose of showing that there was no deadlock, or any stale- 
mate in the Institute at present, and that the Institute could function. He 
accordingly gave an adjournment of two weeks, to enable defendant No. 5 to 
show that there was no deadlock and that the charity was functioning in a 
satisfactory manner. 

In the meanwhile, on April T8, 1957, defendant No. 5 himself filed a suit, 
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being B No. 1011 of 1957, against defendants Nos. 2 and 3, contending that 
they were unnecesarily causing him obstruction in the management of the 
affairs of the trust, although they had been validly removed from their offices 
by the Governor-General of Portuguese India on March 19, 1957. He accord- 
ingly prayed for a declaration that defendants Nos. 2 and 3 were no longer 

members the managing committee of defendant No. 1, and that they ba 
permanently restrained from causing him any obstruction in the management 
of the trust. The plaintiff, who was defendant No. 5 in the earlier suit, took 
out also a notice of motion for a temporary injunction during the pendency 
of the suit against defendants Nos. 2 and 3. 

The trial Judge heard both the notices of motion together and disposed of 
them by one common judgment. He was of the view that the charity was not 
functioning, and wasg not carryimg out the objects for which it had been ereat- 
ed, as there were serious disputes and dissensions between the members of the 
_ managing committee inter se, and, therefore, it was imperative, under the cir- 

cumstances in which the charity was placed, that a Court Receiver should be 
appointed to carry out the objects for which the charity was founded by the 
Portuguess Government. Accordingly, he appointed the Court Receiver as 
Receiver of the property of the defendant Institute in suit No. 604 of 1957. 

Against the order appointing the Receiver, Appeal from Order No. 160 of 
1957 has been preferred by defendants Nos, 4 and 5. Consistently with the 
order appointing the Receiver that was passed by the learned trial Judge in 
suit No. 604 of 1957, he did not pass any order in the other notice of motion 
taken out in suit No. 1011 of 1957. Against the order such as it was which 
mad been passed by the learned Judge in the notice of motion taken out in 
suit No. 1011 of 1957, the other Appeal from Order No. 168 of 1957, has been 
filled by defendant No. 5. 

The only question that falls to be considered in these two appeals is, whether 
it is Just and convenient to appoint a Receiver, and whether in so appointing 
the Receiver the learned trial Judge has exercised his discretion properly or 
otherwise. 

It may þe stated that there cannot be any the least doubt that there have been 
gerious disputes and dissensions between defendants Nos. 2 and 3 on the one 
hand and defendants Nos. 4 and 5 on the other. The very fact that defendant 
No. 5 felt the neceasity of instituting a suit against defendants Nos. 2 and 3, 
even though, according to him, they had been removed by the proper authority 
from their offices in the managing committee, shows that they continued to 
obstruct and cause interference in the management of the trust. It is not now 
necessary for the purpose of these two appeals to consider whether the conduct, 
which is alleged against defendants Nos. 2 and 3, was right or wrong. Whe- 
ther the defendants are right or wrong in their claim that they still continued 
to be the lawful members of the managing committee, the fact is indisputable, 
and that is that there has been a serious disptite between them on the one 
hand and defendant No. 5 on the other. Defendant No. 5 has relied upon a 
notification issued by the Governor General on March 19, 1957, in which it has 
bean stated that defendants Nos. 2 and 3 have been removed from their offices 
in the managing committee of the trust. That notification also mentions the 
names of two other persons as having been appointed by the said authority as 
members of the managing committee in the vacancies created by the removal 
of defendants Nos. 2 and 3 from their offices. . It may be, noted that the two 
new persons who are stated to have been appointed by the notification of 
March 19, 1957, as members of the managing committee have not been made 
parties, either to the first suit, or to the second suit which has been instituted 
by defendant No. 5 himself. Defendants Nos. 2 and 3, ‘as I have already stated, 
have been mentioned as members of the managing committee in the records 
maintained by: the Charity Commissioner under s. 17 of the Bombay Public 
Trusts Act. It has been argued by the learned counsel on behalf of defend- 
anta oe. 2 and 8 that although it is true that there is a notification purport- 
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‘ing to have been issued by the Governor-General of Portuguese India to the 
effect that defendants Nos: 2 and 3 have been removed from their offices, still 
-it would not mean that they loge‘their’ offices automatically, unless and’ until 
“appropriate steps are taken under the provisions of the Bombay Public Trusts 
‘Act to‘get them removed from their offices. There is considerable force:in this 
‘sontention. ’ But it is not necessary for me to consider the correctness or other- 
“wise of this contention, because it is sufficient for the present purpose to say 
that they are claiming to be the members of the managing committee even 
today, and that claim- receives some support, be it so small, from the fact that 
their nemes appear in the records of the Charity’ Commissioner as the members 
of the'managing committee. The ‘entries -in-the records of the Charity Com- 
missioner would, in my judgment; have at least some prima faote evidentiary 
valus to show that these persons, namely, defendants Nos. 2 and 8, are mem- 
bors of the managing committee of the trust. 

Then, there is a further, and to my mind, an insurmountable difficulty in ' 
the way of defendant No. 5 himself. The plaintiffs in the first suit, suit 
No. 604 of 1957; have nowhere admitted in their plaint the status of defend- 
ant No. 5 as a validly appointed member of the managing committee. In all 
the averments they have only stated that it is the claim of defendant No. 5 
that he is a member of the managing committee. In the prayer clause of the 
plaint, plaintiffs have made it clear that defendant No. 5, who claims to be a 
member of the managing committee, be removed from the offlee which he, is 
stated: to hold. It is true that in an affidavit which has been filed on behalf 
of defendant No. 2 there is, if I may say so, some sort of an implied admission 
that defendant No. 5 was a member; but whatever the value of that admission 
against the deponent of the affidavit, it would not have any evidentiary value 
at all against the plaintiffs, who are relators and who are persons interested 
in the ‘charity. So far as the plaintiffs are concerned, they have througliout 
made a statement in their affidavits that they do not admit defendant’ No. '5 to 
be a-validly appomted member. 


Then, I may. also advert to another circumstances, which is on the record, and 
that circumstance is that, after the Deputy Charity Commissioner entered the 
name of Mr. Leo Lawrenca in place of J. Boadita as a member in the records 
of the Charity Commissioner, an appeal was taken to the Charity, Commissioner 
against the order or against the direction entering the name of Mr. Leo Law- 
rence in the books of the Charity Commissioner. In that appeal it was con- 
tended before the Charity Commissioner that Mr. Leo Lawrence was not a 
validly appointed member, because he was not a Portuguese citizen resident 
in the city of Bombay, but he was an Indian national. This contention: pre- 
vailed, and the Charity Commissioner held upon the evidence that Mr. Leo 
Lawrence was not a Portuguese citizen resident in the city of Bombay, but 
was an Indian national, and therefore was incompetent to hold the office of a 
member in the managing Te of the defendant trust. It is contended 
that the decision of the Charity Commissioner given by him in appeal under 
s. 22 of the Bombay Public Trusts Act is final and conclusive. Section 22 of the 
Bombay Public Trusts Act makes the amendment of the entry made in the 
register maintamed by the Charity Commissioner final and conclusive. There- 
fore, it may not be that the decision of the Charity Commissioner to the effect 
that Mr. Leo Lawrence was an Indian national and was not a Portuguese citi- 
xen resident in the tity of Bombay and therefore was not competent to become 
the member of the managing committee, was final and conclusive. All that 
s. 22 says is that the amendment of the entry in the records would be final 
and conclusive. Hven so, if there has been such an amendment, in pursuance 
of the decision made by the Charity Commissioner in appeal against the order 
of the Deputy Charity Commissioner, that decision, in pursuance of which the 
amendment is made, would have some prema faote evidentiary value and would 
show that defendant No. 5 was not recognised as a member. This would, in 
law, throw an additional burden upon defendant No. 5 to vindicate his status 
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as a member, if it has béer denied, as-it has been denied by the plaintiffs in 
their suit, and if the Charity Commissioner has given the decision in the way 
‘in which he has given his decision in the appeal; but apart from what has been 
stated in the affidavit made-by defendant No. 5 and in the-plaint fled by him 
-in-the other suit, there is nothing on the record to show that he had been duly 
appointed by the proper authorities as a member-of the managing committee. 

There is a ‘further difficulty in the way of defendant No. 5. Defendant 
No. 5 says that he was appointed as a President of the managing committeo 
on September 5, 1956. There is no clear evidence on the record as to when 
the former President Fonseca was deported. In ‘the plaint filed by the bene- 
ficiaries it is stated that he was deported sometime in August 1956; while 
Mr. Parpia has drawn my attention to another affidavit filed on behalf of de- 
‘fendant No. 2, wherein it ha been stated that Fonseca was deported m 
September 1956. If defendant No. 5 was appointed as President on September 
5, 1956, as sworn to by him in his affidavit, then, it must have been sometime 
after Fonseca was deported from India. 

Then, even assuming that this appointment of defendant No. 5 as President 
was made after Fonseca was deported, we have no document on record to’ show 
that he was appointed as such President by the order of the Governor-General 
of Portuguese India. The Constitution to which I have alluded, namely, the 
Legislative Diploma, makes it obligatory that the President has got to be ap- 
pointed by the Governor-General So far as the records of these two cases go, 
there is nothing to show that he was so appointed by the Governor-General on 
September 5, 1956. 

Defendant No. 5 further says that Estanoslavy Virvato Furtado was appointed a 
member of the managing committee on February 29, 1957. Here also, apart 
from what is stated by defendant No. 5 in his affidavit and in his plaint in the 
other suit, there is no order of appointment coming from the Governor-General 
of Portuguese India. 

, The constitution as embodied in the Legislative Diploma of the trust required 
that there was to be a managing committee of four members and one President, 
and that the Secretary was to be elected from amongst the members of 
the managing committee. The Secretary of the managing committee at 
the time when the trust was registered under the provisions of the 
Bombay Public Trusts Act was defendant No. 2. His name must have been 
presumably entered as guch in the records of the Charity Commissioner after 
the charity was registered under the said Act. I have already referred to the 
said notification issued by the Governor-General on March 19, 1957, in which it 
has been mentioned that defendant No. 2 was removed from his office as a member, 
and therefore as a Secretary. But then, if, according to defendant No. 5, de- 
fendant No. 2 has been removed from his office as a member, we have to find.as 
to who has been appointed in his place as Secretary of the managing committee. 
The case of defendant No. 5 as made out in his plaint in the other suit 
No. 1011 of 1957 is that defendant No. 4 has been appointed as Secre- 
tary of the m ing committee. This cage, however, has not been made out 
clearly by defendant No. 5 in his affidavit, which he filed in the notice of-motion 
taken out in the earlier suit No. 604 of 1957. Therein he has not mentioned the 
name of the Secretary at all. It is only for the first time we see that in his 
plaint he has mentioned.that defendant No. 4 was the Secretary, of the managing 
committee. Furthermore, defendant No. 4, who is a party defendant to the 
earlier suit fled by the beneficiaries and who is also a party to the notice of 
motion taken out in the suit, has not in his affidavit stated that he was appoint- 
ed as the Secretary of the ma Ragiu committee after the removal of defendant 
No. 2 from that office. Defendant No. 4 filed his affidavit on- April 9, 1957, and 
in his affidavit he expressly mentions that defendant. No. 5 was the President of 
defendant No. 1 Institute, but he does not mention the fact that he had been 
appointed or, elected as Secretary of the managing committee: This, to my 
mind, seems to be significant and considerably detracts from the truthfulness of 
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the case that is tried to be made out by defendant No. 5 in the plaint filed by 
him in the other guit. 


Thus, in the absence of the necessary orders from the appointing authorities, 
so far as Hstanoslav Furtado and‘ defendant No. 5 are concerned, it would be 
difficult for me to hold that there is today in existence any properly constituted 

ing committee, which can undertake the responsibility cast upon it by 
the Constitution embodied in the Legislative Diploma. It may be noted that in 
the Constitution it is only the President and the Secretary who can together 
operate upon the accounts of the bank and withdraw the amounts by cheques 
signed by both these officials. But from the evidence that is now before me, it 
will be difficult to hold that defendant No. 5 has been duly appointed as Presi- 
dent and that defendant No. 4 has been duly elected as the Secretary of the 
Instifute, The other members who are stated te be the members of the managing 
committee have not been made parties, and they have also not chosen to sup- 
port the case of defendant No. 5 by filing any independent affidavits on their 
behalf. M ; 

If, therefore, there is no properly constituted m ing committee, it is ob- 
vious that any one or other member, either by Himself, or with the assistance 
of any other member, cannot function and cannot carry out the objects of the 
trust. It ia on account of this deadlock which has been created in the affairs 
of the trust that the learned trial Judge thought it fit to appoint the Court ` 
Receiver as the manager of the property during the pendency of the suit. As I 
have already stated, the evidence on the record does not show that there.are al- 
ready appointed the requisite number of members ofthe committee as required 
by the Constitution, and defendant No. 5 is not shown to have been validly 
appointed as the President of the managing committee. In this state of affairs, 
therefore, it ia no wonder if a deadlock has been created and the affairs of the 
trust have come to a stand-still. It may be, as contended by defendant No. 5, 
that such a deadlock has been created by the unhelpful attitude and obstruction- 
ist methods adopted by defendants Nos. 2 and 3. But when there is no pro- 
perly constituted managing committee, it would not, I think, at all be possible 

or defendant No. 5, with the beat of intentions, to function as a President and 
effectively carry out the objects of the trust in accordance with the articles of 
the Constitution. Whatever may be the blame that may be apportioned to de- 
fendanta Nos. 2 and 8, the fact remains that it has been rendered wholly im- 

possible for the managing committee, even if there be any such managing com- 

qaitess 40 discharge its duties as trustees and managers of the defendant trust. 
' I am, therefore, of the view that the learned Judge was perfectly justified in 
the circumstances of the present case to appoint the Court Receiver for the 
management of the defendant Institute 

Mr. Parpia has then contended that the reliefs which have been claimed for 
by the plaintiffs in suit No. 604 of 1957 could not be granted, in view of the 
provisions of s. 47 of the Bombay Public Trusts Act, and if the reliefs could not 
be ultimately granted to the plaintiffs, then, says Mr. Parpia, the appointment 
of the Receiver, which would have the effect of virtually displacing the lawful 
trustees, who were in management of the property, could not also be granted eyen 
on an application for the appointment of a Receiver under O. XL, r. 1. It may be 
noted that, for the purpose of deciding the question that arises in this case, it 
ig not necessary for me to consider whether the Court would be in 
a position to grant the reliefs that have been prayed for in the suit. All 
what I am now concerned with is to consider whether there has been any occa. 
sion for the Court to appoint a Receiver for the management of the trust during 
the pendency of the suit. If the Court today finds that the affaira of the trust 
have been brought to a stand-still, particularly for the reason that there has 
been no constituted managing committees to undertake the responsibility of dis- 
charging its duties under the constitution, then, whatever may be the reliefs 
claimed in the suit, and whether those reliefs could be granted to the plaintiffs 
or not, at the time of the final Hearing of. the suit, the Court, in my judgment, 
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would, be entitled to appoint the Receiver for the proper management: of the 
property, during the pendency of the suit before it. In this view, it would not 
be, necessary for me to consider in detail the contention of Mr. Parpia made in 
this behalf. bc at 

. Then, it was also contended by Mr. Parpia that the Receiver has.in his 
management taken the services of defendant No. 2 for his assistance. I do 
not find that the Receiver has committed any error, even if it is open to me 
to consider the propriety .of the action of the Receiver in taking the services 
of defendant No. 2 in hig management. Defendant No. 2 was after all acting 
as a Secretary for quite a few years before the institution of the pregent liti- 
gation. He was admittedly a member of the managing committee. He had 
been elected as Secretary of the Managing Committee, and he was functioning 
as such Secretary for some years. It was, therefore, only proper fop the 
Receiver if he took defendant No. 2 to help him in the management of the 
defendant trust. 

Then Mr. Parpia raised a larger question as to the jurisdiction of the Court 
in entertaining the suit and then in passing an order for the appointment of 
the Receiver. Strictly speaking, in my view, when these appeals come before 
me in the applications for the appointment of the Receiver and for the order 
of ad-interim injunction, I do not think it would be open for the appellant 
to contend that the Court, which appointed the Receiver and which refused to 
pass an order for ad-interim injunction, had no jurisdiction to pass an order 
appointing the Receiver and to refuse to pass the order for ad-interim injunc- 
tion. The question whether the Court has jurisdiction to entertain the suit 
for the reliefs claimed therein would be an appropriate question in the suit 
itself, and may, if the defendants so choose, be made the subject-matter of a 
separate issue that might be properly raised in the suit itself But Mr. Parpia 
contends that this question will be a relevant question, even when the Court is 
called upon to appoint a Receiver, or to grant an ad-interim injunction. It is 
true that the point of jurisdiction may be regarded as a relevant question even 
while considering whether the Court has jurisdiction to appoint a Receiver 
or not. But the other question, namely, whether the Court had jurisdiction 
to entertain the suit or not, cannot, in my opinion, be raised in these proceed- 
ings. When the Court is called upon to appoint a Receiver under the provi- 
sions of O. XL, r. 1, the Court assumes that the suit, during the pendency of 
which the appointment of the Receiver is sought for, has been properly filed in 
a Court, which -had jurisdiction to entertain rt, and it is upon that basis that 
the Gourt proceeds to consider the application that may be made before it for 
the appointment of the Receiver. 

However, even assuming that this question is a relevant question for my con- 
sideration in the present proceedings, I am definitely of the view that the 
Court had jurisdiction to entertain the suit and therefore the application for 
the appointment of the Receiver. It is true that the public trust has been 
created by the Governor-General of Portuguese India, who is a foreign sove- 
reign; but the trust has been created in the city of Bombay. The entire pro- 
perty and the assets of the trust are all situated in Bombay. The members of 
the managing committee, as mentioned in the plaint in the earlier suit, and 
also as atated by defendant No. 5 in his affidavit and in his plaint in the 
second suit, are all residents of the city of Bombay, and the beneficiaries en- 
titled to receive the benefit: under the trust are also within the jurisdiction of 
the city of Bombay. Further, this Institute has been registered as a public 
trust under the provisions of the Bombay Public Trusts Act. The fact that it 
has been registered as a trust under the Bombay Public Trusts Act makes it 
subject to the provisions of that Act, and obviously the trust would be governed 
by the provisions of that Act. - The decision which was given by the Deputy 
Charity Commissioner, ‘in the first instance, and then confirmed:in appeal by 
the Charity Commissioner, and by the City Çourt in the application filed 
thereafter under a. 79 of the Bombay Publie Trusts Act will be final and con- 
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elusive, in view of the provisions of s. 79(2) of thé Pony Public Trusts Act: 
One of the questions which the Deputy ity Commissioner had. to decide 

ander -s.-19 was whether there existed a trust, and whether such trust was a 
public trust. The Deputy Charity Commissioner recorded his decision that 
there was a trust and that trust was a public trust. This decision was con- 
firmed in appeal by the Charity Commissioner. An application was thereafter 
made, by the aggrieved party under s. 79 im the City Court. The learned 
Judge disposed of the application by agreeing .with the view taken by. the 
Charity Commissioner in appeal and also by the Dy. Charity .Commissioner 
in the application. Mr. Parpia has drawn my attention to some of the obser- 
vations made by the learned Judge who disposed of the application under a 72 
of the Public Trusts Act. The observations upon which Mr. Parpia relies are: 

“By the present order of the ‘Charity Commisatner it is not sought to do anything 

hgainst the constitution of the Diploma. AI that is sought to be done-is that in its 
working it should conform to the provisions of the Municipal law namely by registra- 
tion of the Institute under the Trust Act.. For the moment, at any rate, no question arises 
in regard to any interference with its constitution. If it arises at some future date, 
if ai all it does, it may perhaps will be open to Mr. Desai to agitate that question. 
For the moment no such question arises. In any event its being. asked to be regis- . 
tered under the Trust Act seems to me no infringement of any principle of Private 
International Law. On the contrary in my humble view the municipal Courts have 
jurisdiction to see that Foreign Corporations working in its country do it in confor- 
mity with local law and not tn infringement of tt. This argument of Mr. Desai therefore 
avails him not.” 
The observations which have -been quoted above do not seem to be relevant for 
the consideration of the question now before me. What I wish to emphasise 
ia that, even in the application which was decided by the City Court Judge, 
the finding of the subordinate authorities, namely, the Dy. Charity Commis- 
sioner and the Charity Commissioner, to the effect that there was a trust and 
that trust was a public trust and therefore liable to ba registered was upheld. 
To this extent the findi of the two aforesaid authorities were confirmed in 
the application, by the City Court Judge, ‘and this decision, which was ulti- 
mately arrived at by the City Court Judge in the application referred'to above 
would be final and conclusive, and it would not be now open to me to say, even 
forthe purpose of this application, that there is no public trust subject to the 
provisions of the Bombay Public Trusts Act of 1950. It may be noted that 
the provisions of s. 80 of the Bombay Public Trusts Act says: 

“Save as expressly provided in this Act, no civil court shall have jurisdiction to de- 
cide or deal with any question which is by or under this Act to be decided or dealt with 
by any officer or authority under this Act, or in respect of whith the decision or order 
of -such officer or authority has been made final and conclusive.” 

, It must, therefore, be taken that, whatever the constitution which created the 
defendant trust, that trust, was a public trust subject to the provisions of the 
Bombay Public Trusts Act. 

If then we have to deal with the public trust which is made subject to the 
provisions of the Bombay Pyblic Trusts Act, the question whether this is a 
foreign charity or not ‘does not, in my opinion, arise at all. In the first place, 
it is difficult to say how this charity: can be-called a foreign charity, and I 
may, in fairness to Mr. Parpia, state that it was not contended by him before 
me that it was a foseign charity’in the sense that this charity was created and 
was intended to function outside our own dominion. If this is not a foreign 
charity, and if this charity has already been made subject to the provisions 
of the Bombay Public Trusts “Act, then, I do not see how, when a suit which ‘is 
purported to have been filed for the removal of the trustees, if the Court saa 
the pendency of the suit finds that it is Just and convenient to appoint a 
Receiver for the management of the trust property, seeing that there has been 
a deadlock in the affairs of the rust, the Court would not have any jurisdiction 
to entertain guch a suit -in the first instance, and to make' an appointment of the 
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Receiver thereafter. It may be noted that in the case of Biasrat Joharmal v. 
Shivnarayan Sarupchand', their Lordships of the Judicial Committee: quoted 
with approval a passage which appears in the judgment of the then learned 
Chief Justice and which. has been reported in Shivnarayan Sarupchand v. 
Btlasrat Joharmal®.’ The passage is (p. 521): ` 

“Now, this charity, as appears from the plaint, is a foreign charity. It conducts a 
hospital in Jaipur State, and it is a well established principle that the administration of 
a charity depends upon the law, and is controlled by the Court, of the country where the 
charity is conducted.” 
If, therefore, this is a charity which has been created in this country,«it must 
be controlled by the Court of the country where it is created and where the 
charity is to be conducted. I have, therefore, no difficulty in holding that the 
civil Court had jurisdiction to erftertain the suit and to make the appointment 
of the Receiver in regard to the affairs of the defendant trust. 

Then, Mr. Parpia argued mainly by reference to the articles of the constitu- 
tion that the Institution, namely, defendant No. 1'in the ‘earlier suit; was an 
official Institution. It was a part of the Government of Portuguese India. 
The members of the managing committee were, in terms of art. 9 of the Consti- 


.” tution, to correspond to the authorities of the Government. Therefore, if the 


civil Court were to appoint a Receiver, it would be affecting the rights of the 
Government of Portuguese India and infringing with the constitution which 
has been set forth in the Legislative Diploma. In support of his contention 
reliance was placed by Mr. Parpia on a passage in Private International Law, 
Fifth Ed. by Cheshire, which is mentioned at page 90: 

“The first is that the courts of a country will not implead a foreign sovereign, that 
is, they will not by thetr process make him against his will a party to legal proceedings, 
whether the proceedings involve process against his person or seek to recover from him 
specific property or damages. 

The second is that they will not by thetr process, whether the sovereign is a party 
to the proceedings or not, seire or detain property which is his or of which he is in 
posession or control.” C 
Mr. Parpia says that even today the property, which is endowment property 
of the trust, is still in the control of ‘the Portuguese sovereign, and therefore, 
if anything is done'in the suit which has been instituted by the beneficiaries 
so as to affect the rights of the sovereign, or the powers of his control, then, 
that wonld be entirely without jurisdiction and no municipal Court would 
have jurisdiction so as to affect the rights of the sovereign. This is no doubt 
the position in law. But we have to remember that the property, with which 
we are now dealing, has been declared to be the public trust subject to the 
provisions of the Bombay Public Trusts Act. It is true that the constitution 
has given certain powers of appointment to the Governor-General He has also 
the right to call upon the members' of the managing committee to render 
accounts. The disbursements of the income of the trust have also to be made 
under the supervision of the Governor-General. But even so, it cannot be 
stated that the rights of the sovereign as such will be affected by anything 
done, or purported to be done, in the course of the present suit. If there has 
been a trust, and if this trust is created by a foreign sovereign, it does no 
mean that foreign sovereign has created this trust in the exercise of his 
sovereign powers. In my view, when a trust is created even by a sovereign, 
the sovereign would be. no better than a settlor amenable.to the law of the 
country in which the charity is created and is to be conducted. I, therefore, 
do not think that the observations relied upon by Mr. Parpia would, in any 
way, help him in the present case. l 
_ For these reasons, I agree with the view of the learned Judge that it was 
pre-eminently a case where there was great necessity of appointing the Receiver, 
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and that in the interests of justice and convenience the appointment of the 
Receiver was wholly justified. 

The result is that the appeals fail and are dismissed. The appellants wl 
pay the costs of the respondents in A.O. 160/57. There will be no order as 


to costs in A.O. 168/57. 
Appeals dismissed., 


Before Mr. Justice Dixit and Mr. Justice Gokhale. 
VISHNU NARAYAN DIVAN v. GOVIND CHUDAPPA MAHAR.* 
Bombay Tenancy and Agricultural Lends Act (Bom. LXVII of 1948), Sec. 76—DHecretion 
exercised by lower Revenue Courts when to be mterfered with by Tribunal—Whether 
facts found by lower authorities should be accepted by Tribunal or Tribunal should 
weigh facts itself. 

The jurisdiction conferred upon the Bombay Revenue Tribunal under s. 76 of the 
Bombay Tenancy and Agricultural Lands Act, 1948, is a Itmited jurisdiction. Even 
in considering the question of exercise of discretion, they must accept the facts -as 
found by the authorities below. The Tribunal cannot, in such a case, weigh facts, 
They must take the facts as found and then come to a conclusion as to whether the 
discretion has been exercised In a perverse manner or not If it is exercised in a 
perverse manner, the Tribunal would have jurisdiction to’ interfere with the order 
made by the authority below. But tf it is not exercised in a perverse manner, the ' 
Tribunal would have no jurisdiction to substitute its discretion in place of the dia. 
cretion exercised by the authority below. 


Tus facts appear in the judgment. 


M. V. Paranjape, for the petitioner. me io 
B. M. Kalagate and R. G. Samant, for opponent No. 1. 


Durr J. The petitioner is the owner of two fields bearing Revision Survey 
Nos. 238 and 239 of the village Annur in the Kagal Taluka.of the Kolhapur 
District. Opponent No. 1 is a tenant of these lands which were let out to him 
at an annual rent of Ra. 1,800. The case of the petitioner is that opponent 
No. 1 committed default in the payment of the amount of rent for three years, 
i.e., 1952-53, 1959-54 and 1954-55. The landlord-gave a notice to opponent: 
No. 1 terminating his tenancy and eventually filed Tenancy Suit No. 233. of 1955 
to recover possession under s. 29(2) read with s. 14 of the Bombay Tenancy and 
Agricultural Lands Act, 1948.. In answer to the suit, opponent No. 1 filed a 
written statement, m which he alleged that he had improved the land by con- 
structing a well, that he was keeping with him cattle of the applicant for the 
purpose of grazing and that no receipt was given to him by the applicant for 
payment of the rent. 

The Mamlatdar of Kagal, who heard the suit, held, inter alia, that the 
defaults were proved and made an order in favour of the landlord, directing 
that possession of the suit lands should be handed over to the petitioner-land- 
lord. Opponent No. 1 appealed, and in appeal, the District Deputy Collec- 
tor affirmed the order made by the Mamlatdar and dismissed the tenant’s appeal. 
The tenant then applied in revision before the Bombay Revenue Tribunal and 
the, Tribunal made an order, setting aside the orders of the authorities below: 
and granting opponent No. 1 relief from forfeiture. It is the correctness of 
this order which the landlord has challenged upon this: petition under art. 227 
of the Constitution. 

Mr. M. V. Paranjape, appearing for the landlord, contends that i In view of 
the ‘concurrent finding ‘of the Mamlatdar and of the District Deputy Collector 
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in appeal that the- default of opponent No. 1*was intentional, it was not 
proper for the Bombay Revenue Tribunal to imterfere with the conclusion 
reached ‘by the authorities ‘concerned. On behalf of opponent No. 1, how- 
ever, a preliminary objection has been raised by Mr. R. G. Samant, and the 
objection is that this petition should be dismissed tn ‘amine on the ground that 
there. has been, in this case, gross delay in presenting the petition and, there- 
fore, the petitioner is not entitled to any, relief under art. 227 of the Constitution. 

Now, the facts in connection with the objection are these: The order made 
by the Bombay Revenue Tribunal is dated June 7, 1957, and the present appb- 
cation was filed im this Court on October 10, 1957, and the interval is an jnterval 
of four months and a little more. Now, although art. 227 does not fix any parti- 
cular period of limitation within which to present an application, it is well 
settled that a party wanting to elaim relief under art. 227 must come up to 
this Court as editiously as possible. Since art. 227 itself does not provide 
for any period of limitation, no period of limitation can be fixed as such by an 
authority other than Parliament. So that it is for the Court to consider in 
each case whether there is gross ‘delay in presenting a petition. Evidently, it 
-~ must be a question of fact in each case, and, if I may say so, what can be regard- 
ed as gross delay is not and cannot be capable of a precise definition. Mr. Paran- 
jape contends that the relief under art. 227 is an important right conferred 
upon a citizen who has a right to invoke the jurisdiction of the High Court and 
the exercise of jurisdiction cannot be determined by an arbitrary rule of Jimi- 
tation. Im my view, Mr. Paranjpe has put forward the argument a little too 
high. It is true that art. 227 confers upon a citizen a valuable right. But a 
party wanting to take advantage of the right must act diligently and must 
not lay by. and play a waiting game. All that, therefore, the applicant must’ 
show is that he has lost no time in coming up to the High Court for the exercise 
of the Court’s jurisdiction, and in coming up to the High Court, he has exer- 
cised due diligence. Mr. RE. G. Samant contends that the delay is gross delay 
and relies upon a decision of this Court recently given by the learned Chief 
Justice sitting with Mr. Justice Datar in Keshav Raon Bandre v. Julekha Javje 
Mahamad Tair Chaugule,’ where the Court refused to interfere with a decision 
of the Bombay Revenue Tribunal on the ground that there was gross delay 
on the part of the petitioner in that case in coming up to the High Court. In 
that case, the order made by the Bombay Revenue Tribunal was dated April 
18, 1957, and the petition was filed on September 12, 1957; so that in that case 
it was a delay of some five months, and, as I read- the judgment, no particular 
ground was relied upon in that case to show that the delay was intentional. But 
it is clear that the application was dismissed on the ground that there was 
gross delay in that case. | — 

As I have already observed, one has to examine the facts in each case to con- 
sider whether the petition should be dismissed on the only ground of limitation. 
The petitioner has stated in his petition that a copy of the judgment of the 
Bombay Revenue Tribunal was supplied to him on or about August 27, 1957. 
and that the papers were despatched to'Bombay for filing an application on 
or about September 9, 1957, and further, that the petitioner was in straitened 
financial circumstances and was, therefore, unable to raise funds for the prose- 
cution of this petition. I will at once say that the inability of a party to find 
out fonds is hardly any ground in justification of the delay. In special cir- 
cumstances, it may perhaps constitute to be a legitimate ground. But Mr. 
Paranjape relies upon a rule, viz., r. 32(1) of the Rules “framed by Govern- 
ment, called the Bombay Tenancy and Agricultural Lands (Bombay Revenue 
Tribunal Procedure) Rules, 1954; which runs as follows: 

“(1) A certifled copy of the final order passed by the Tribunal on an appeal or 
application for tevision shall be.eent free af cost by the Registrar as soon as practicable 
to (a) the appellant or applicant;...” ` ` f 
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Therefore, the requirement of. the rule is that a certified copy of the final order- 
has got to be gent to the party- concerned, and the rule is evidently mandatory. 
In compliance with this rule, a certified copy of the order appears to ‘have 
been supplied to the petitioner on or about August 27, 1957. Now,.it appears 
that the order dated June 7, 1957 was made in the presence of the pleaders of 
the parties; so that the petitioner was present through his advocate at the time 
when the revisional application was decided by ths Bombay Revenue Tribunal. 
On that basis, the advocate for the petitioner knew about the decision, and 
ordinarily, the knowledge about the decision to the advocate may well be at- 
tributed also to the petitioner. The petitioner also knew that the order was 
made against him. The petitioner must be taken to have known that unlees the 
order was challenged successfully, the order was binding upon him. The peti- 
tjoner must, therefore, be taken to know that fe must make an application, if 
so advised, by a petition under art. 227 of the Constitution; and if the peti- 
tioner knew all that, the petitioner would want a copy of the order in order to 
enable him to file a petition in this Court. But the petitioner does not appear 
to have applied for a copy, evidently relying upon the fact that a certified copy 
of the order was to be supplied to him under r. 32 referred to above. If, there- 
fore, the petitioner thought that a certified copy of the order would be supplied 
to him, as required by r. 32, one need not find fault with the petitioner because 
he did not apply for a certified copy himself of the order made against him. 
He may well have thought that as a certified copy of the order would be sup- 
plied’to him, he may reasonably wait for the supply of such a copy. It should 
not, however, be understood that because the petitioner has to be supplied a 


' certified copy of the order, the petitioner would be justified in waiting for a 


certified copy for a long time so as to contend, ro yag upon this Judgment, 
that there would be no delay in such a case. I am satisfied that if a petitioner 
waits for a reasonable time, expecting to receive a certifled copy of the order, 
ane need not say that the delay is on that account any gross delay. But there 
is something more. Although the petitioner received the copy on August 27, 
1957, and although the copy was, despatched on or about September 9, 1957, the 
petition was not filed until October 10, 1957. In that connection, the explana- 
tion given by the petitioner is that he was in straitened financial circumstances. 
I. will again say at once ‘that the circumstance of the petitioner being in finan- 
cial embarrassment is no reason for his waiting in order to make up his mind 
to file a petition in this Court, What I have to consider is whether the delay 
in this case can fairly be described as gross delay. The petitioner received the 
copy on August 27, 1957, and the petitioner filed the petition on October 10, 
1957, and I am prepared to say that this period can by no means be described 
as anything like gross delay. Therefore, on the facts of this case, we are satis- 
fled that the contention raised by Mr. Samant is not well-founded and must be 
rejected. . i 

. Going to the more important question raised by Mr. Paranjape, the question 
for ‘consideration is whether the Bombay Revenus Tribunal was justified in 
interfering with the orders made by the District Deputy Collector in appeal 
and by the Mamlatdar of Kagal? Now, it is again a settled principle that where: 
discretion is conferred upon an authority, the discretion must be judicially ex- 
ercised, and unless the discretion has been: exercised either atbitrarily or capri- 
ciously or in & perverse manner, the superior Authority would have no power to 
interfere with the exercise of the discretion on the part of the lower authority. 
In order to appreciate this contention, it ‘is necessary to state the facts as found 
by the Mamlatdar as well as by the District Deputy Collector in appeal. 

Let me first refer to the years of default. The agreed rent is a sum of Rs. 
1,800 per year. For the year 1952-58, the amotint of the rerit was payable on 
March 20, 1953, and the tenant paid the rent on November 27, 1958. If the 
amount of the rent is payable on March 20, 1953, and the payment was made 
on November 27, 1953, it is clear that there was a default in 1952-58. For the 
year 1953-54 and the year 1964-55, the tenant.did not pay the amount of -the, 
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rent due! for those years..! There was, therefore, a clear case‘of default in the 
‘payment of rent for the ‘years 1952-53, 1953-54 and 1954-55. But Mr. R. G. 
Samant, appearing for the tenant, contends that the payment made on November 
27,1968, was & payment made by the tenant for the year 1953-54 and not for the 
. 1952-58, and in this connection he relies upon s. 26(1) of the Bombay 
enancy and Agricultural Lands Act, which provides: . 2 
“In the absence of an express intimation in writing to the contrary by a tenant, 
‘every payment made by a tenant to the landlord shall ‘be presumed to be a payment on 
account of rent due by such tenant for the year in which the payment is made.” 
Now, the payment was made-on November 27, 1958, and Mr. Samant, is right 
that, having regard to the date of payment, the rent must be taken to have 
‘been paid for the year 1958-54. But it is necessary to remember that the pay- 
‘ment was not made by the tenant. The payment was made by witness “ADDS 
Bhau Patil whose evidence is that he paid Rs. 1,300 to the landlord on 
of the tenant on November 27, 1958, as rent for the year 1952-53. Appa Bhau 
‘Patil has not suggested that the payment was for the year 1953-54. Appa 
Bhau Patil had stated in the sense in which he has not stated, it would have 
been possible to accept the contention of Mr. Samant that the payment made on 
‘November 27, 1958, must be taken to be payment for the year 1953-54. Baap 
‘view of the evidence of Appa Bhau Patil, who has been believed by the t- 
dar, we must accept the fact found that the payment made by the tenant on 
November 27, 1958, was a payment for the year 1952-58 and not for the year 
1953-54. The result, therefore, is that the tenant committed a default and 
made a late payment. For the years 1953-54 and 1954-55 there was a default 
and no payment was made. In any case, therefore, the case is one of default 
for non-payment of rent for the years in question. ' 
But this is not al. For the year 1949-50, the petitioner had to file an assis- 
tance suit and obtained a decree on April 9, 1951. It is evident that there was 
a default committed by the tenant in respect of the payment of rent for the 
year 1949-50. For the year 1950-51 the tenant did not pay the amount of the 
rent and so the landlord filed an application for possession, but the application 
ended m a compromise. Now, the fact found m that connection is that the 
tenant had made improvement by constructing a well and the landlord remitted 
the amount of the rent. It will not, therefore, be reasonable to say that the 
tenant had committed default in the :payment of the rent for the year 1950-51. 
Then, for the year 1951-52, the tenant paid the rent in April 1958, although 
the rent was payable on March 20, 1952. It is evidently again a case of default. 
But this is not all. There is something more to be said in favour of the land- 
lord. It would appear from the order made by the Mamlatdar that the tenant 
admitted that he would credit the amount of the rent of two years within a 
month or s0. But the tenant did not pay any amount by way of rent, and the 
Mamlatdar observed: ‘‘He was given an opportunity to pay off the dues but 
he has failed to do so, so far.” On these facts, which are not now in dispute, 
the Mamlatdar came to the conclusion that the default was intentional The 
District Deputy Collector in appeal examined, as indeed he was entitled to 
examine, the facts'of the case and concluded: 
- “When the Mamlatder was convinced that the dues related clearly for three years 
end that the appellant was a contumactous defaulter, he was justified in not passing such 
an order. I therefore, agree with the observations of the Mamlatdar.” 
Tn substance, therefore, 'the position is that both the MamJatdar as well as the 
District Deputy Collector in appeal came to the conclusion that the default on 
the part of the tenant was intentional, i.e, wilful. Now, when one examines 
the reasons in support of the order made by the Bombay Revenue Tribunal, the: 
Tribunal took into consideration the fact that the tenant was on the lend for’ a: 
period of 22 years; so that the tenant has been on the land for a fairly long 
time and one would justifiably say that that is a greater reason for paying the 
rent than for withholding it. But the conclusion reached by the Bombay 
Revenue Tribunal is: ‘*‘We do not think, therefore, that the tenant can be ealled 
L. Rott. 
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4 contumacious defaulter,’? The Bombay Revenue Tribunal conceded that there 
was a default for the year 1953-54 and for the year 1954-55. They also con- 
ceded that in respect of the year 1952-58 there was a late payment. But if a 
tenant does not pay the amount of the rent on a due-date and the tenant does 
not ‘pay the amount of the rent at all, there should be no. diffculty in holding 
that the default is wilful, unless there are circumstances ahowing that the de- 
fault. was not wilful. There are no sguch circumstances on which the Bombay 
Revenue Tribunal has relied. The Bombay Revenue Tribunal also eae 
to observe: l 
“It cannot, therefore, be said that he is a persistent defaulter.” 

This view is based on the reasoning that it was not a case where the tenant was 
not, willing to pay the amount, but that he was not in a position to pay the 
athount. With respect, this reasoning is indged startling. How can the cir- 
cumstance that a person is not in a position to pay the amount help him in say- 
ing that, because he was not in a position to pay the amount, he was not a de 
faulter? Jf a man does not pay continuously for a certain number of years 
the amount of rent payable by him, he is certainly a persistent defaulter. The 
question whether he is a wilful defaulter or not is entirely different. There- 
fore, the circumstance which need be taken in favour of the tenant is the fact 
that the tenant is upon the land for a period of twenty-two years. It is true 
that the tenant constructed a well and improved the land. But I am unable 
to see how the Bombay Revenue Tribunal could reach the conclusion that the 
tenant was not a wilful defaulter, and, in that connection, what is relevant is 
the conduct of the tenant. -' So that, there is a great deal in favour of the land- 
lord and there is just a little in fayour of the tenant. But how can the latter 
make the discretion exercised by the District Deputy Collector in appeal. and 
by the Mamlatdar either arbitrary or capricious or perverse? In order to give 
jurisdiction to the Bombay Revenue Tribunal in the matter of exercise of juris- 
diction, the Bombay Revenue Tribunal must come to the conclusion that the 
authority below has exercised the discretion capriciously or arbitrarily or in 
a perverse manner, and, looking to the facts which are found in this case, we 
are not prepared to conclude that the discretion exercised by the District De- 
puty Collector and the Mamlatdar was, in any way, arbitrary, capricious or 
perverse. If the tenant improves the land, he stands to gain by the improve- 
ment. -We may infer that the tenant is a willing worker. ` But that does not 
relieve him from paying the amount of rent on the due dates, nor would it 
justify him in not paying the amount of rent and driving the landlord to file 
an. assistance suit. 

‘+. The jurisdiction conferred upon the Bombay Revenue Tribunal under s. 76 
of-the Act is a limited jurisdiction. Even in considering the question of exer- 
eise of discretion, they must accept the facts as found by the authorities below. 
The Bombay Revenue Tribunal cannot in’such a case weigh facts. They must 
take the facts as found and then come to a conclusion as to whether the discre- 
tion has been exercised in a perverse manner or not. If it is exercised in a 
pervarse manner, the Bombay Revenue Tribunal would have jurisdiction to 
interfere with the order made by the authority below. But if it is not exer- 
cised in a perverse manner, the Bombay Revenue. Tribunal would have no juris- 
diction to substitute its disaretion in place of the discretion exercised by the 
authority below.. On all these grounds, E think, the order made by the Bombay 
Revenue. Tribunal cannot be supported and will have to be set aside. 

e result is thaf this application will be allowed, the order made by he 
Bombay. Revenue Tribunal on June 7, 1957, will be reversed -and the order made 
by the District Deputy-Collector on October 23, 1956, and the one made by the 
Mamlatdar, Kagal, on June 27, 1956, restored. Opponent No. 1 to pay ‘the 
aie of this, hpeuen 

: ete Ainiisaned allowed. 


ie, qd * ` T T ~ * 
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Before Mr. Justice Mudholkar. 


RANGRAO BHAGWAN MARATHE v. GOPAL PUNDLIK MARATHE.* 

Will—Revocation of will—Original will not forthcoming—Evidence that search made for 
will after testator’s death not given—Indications suggesting that parties adversely 
affected by will had açcess to effects of testator after his death—Whether presumption 
can be drawn that will revoked by testator. 

Where there is no evidence whatsoever of a search for a will having been made 
immediately after the death of the testator or even at any time and there are indi- 
cations to suggest that persons whose interests are adversely affected by the will 
had access to the effects of the testator after his death, it cannot be presumed that 
the will was revoked by the testator before his death merely on the ground that the 
original will is not forthcoming. 

Aditram v. Bapulal,; Allan v. Morrison,” Brundaban v. Ananta® and Padman v. Han- 
wanta (Mr. Ameer Al)‘ referred to, 


TEE facts appear in the judgment. 


8. N. Khordekar, for the appellants. 
8. Á. Sohom and D. B. Padhye, for the respondents. 


MUDHOLKAR J. This is a plaintiffs’ second appeal from the dismissal of their 
suit for possession of certain immovable property. 

It is not disputed before me that the property in suit was the self-acquired 
property of one Bhagwan who died on October 29, 1948, leaving behind him a 
widow Smt. Jankibai and a married daughter Smt. Saraswatibai. It is also 
not disputed that on September 19, 1945, Jankibai took plaintiff No. 1 in adop- 
tion. 

The property in suit is admittedly m the possession of defendant No. 1 Gopal 
in his capacity as wahiwatdar of the Bhagwan Saunsthan at Makrampur. His 
contention is that the aforesaid property was bequeathed to the Saunsthan by 
Bhagwan under a will executed by him on May 6, 1948. He, therefore, denied 
‘the plaintiffs’ right to the possession of the property in suit. 

The execution and due attestation of the will as well as the testamentary 
capacity of the testator Bhagwan are all denied by the plaintiffs. In addition, 
it is contended (a) that the will even if proved to have been executed must be 
presumed to have been revoked by Bhagwan before his death, since the original 
will is not forthcoming, (b) that the will is void for uncertainty (c) and that 
a bequest not having been made to a juristic person eannot, therefore, take 

ect. 

In so far as the first. ‘two contentions are concerned, i.e. due execution and 
attestation of the will and the testamentary capacity of Bhagwan, the findings 
of the lower appellate Court, being those of fact, cannot be challenged here. - 

The contention that the will is void for uncertainty is based upon the decision 
of the Nagpur High Court in Jairam v. Bhagiratht.© In that case it would ap- 
pear that the bequest was to vest in the trustees of the Devasthan which was not 
in ‘existence and the testator had not indicated with certainty as to how certain 
directions m the will were to be carried out. It was held that the bequest in the 
circumstances must be held to be void as it was for an uncertain object. It seems 
to me that this decision cannot apply to the present case becAuse the property is 
not bequeathed to any trustee as such. Gopal, defendant No. 1 to the suit, is re- 


+ Decided, November 26, 1987. Second l (1020) LLR. 45 Bom. 908, 8.0. 23 Bam. 
No. 440 of 1053, against the decision L. R. 278 
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ferred to in the will only as the manager of the Saunsathan which was anid to 
be already m existance. 

The contention that the will should be presumed to have been revoked because 
the original is not forthcoming is based upon the decision of this High Court in 
Adttram v. Bapulal.’ In that case a Division Bench following the decision of 
their Lordships in AHan v. Morrison® has held that when a person, who is 
known to have executed a will, and to have had that will in his possession, dies and 
the will is not found after his death, a presumption arises that he has revoked 
the will during his lifetime. In the Privy Council case, upon which reliance is 
placed by this Court, the facts were that the will was in the testator’s repository, 
the keys of which were in his possession and no access could be obtained to it 
without either his permission or a fraudulent abstraction of his keys. It was 
not proved not to be in existence at the moment of the testator’s death and their 
Lordships pointed out that the possibility of its having been destroyed after 
ba dail neve cir vernntar ca to be aber A account in arriving at the result 
of the evidence. Their Lordships accepted the finding of the Court below that 
it has not been shown that the will was destroyed after the death of the testator. 
In the instant case, though there is some evidence to show that the will was 
kept in an iron box by the testator, there is no evidence to show that its key 
was always with the testator. On the other hand, it would appear from the 
circumstance that Jankibai was blind and that Namdeo (D. W. 2) was manag- 
ing the property of the deceased at that time and was a man of his confidence 
that the key was possibly with him. It would not, therefore, be safe to oom 
elude from this that the will was in the actual physical possession of the testator 
at all sometime before his death. Reference may further be made to the decision 
of their Lordships in Padman v. Hamscania® in which they observed: 


“The principal underlying the rule in Welch v. Phillipet—[which was approved of in 
Allan v. Morrison") that when a will is traced to the pomsesston of the deceased and is 
not forthcoming at his death, the presumption is that he has destroyed it, must be applied 
with considerable caution to the wills af the people of India.” 

_ A series of decisions on this point have bean noticed in a recent decision of the 
Orissa High Court in Brundaban v. Ananta® in which it has been held that 
a presumption of a will having been destroyed can be raised in favour of the 
person objecting to the will, provided that he satisfies the Court that a search 
had been made among the papers of the deceased by an independent person 
and no such document could be found among his effects. 

In Jarman on Wills (Eighth Ed.), Vol. I, p. 170, it is stated: 


“Tf a will is traced into the testator’s possession, and is not found at his death, the 
presumption is that he destroyed it for the purpose of revoking it; but the presumption 
may be rebutted, and it will be more or less strong according to the character of the 
custody which the testator had over the will. It is difficult to lay down any general 
rule as to the nature of the evidence which is required to rebut the presumption of 
destruction. ... Where the will makes a careful and detailed disposition of the testator’s 
property, and nothing happens to make it probable that he wishes to revoke it, the 
presumption raised by the disappearance of the will may be rebutted by alight evidence, 
especially if it is shown that access to the box, or other place of deposit where the will 
was kept, could be obtained by persons whose interest it is to defeat the will In fact, 
it may almost be sald that in such a case thé presumption is the other way, namely, that 
the testator did not intend to die intestate.” 

In the instant cse, there is no evidence whatsoever of a search having been 
-made immediately after the death of the testator or even at any other time 
All that we have in evidence is that the original will is not forthcoming. 
‘There are indications to suggest that Saraswati and her husband whose interests 
were adversely affected by the will had access to the effects of the testator 

1 (1920) IL L. R. 45 Bom. 06, 4. o. 28 4 (1886) 1 Moo. P. C. 299. 
Bom. L. R. 276. 5 [1900] A. C. 604. 
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after his death. In these circumstances, I agree with the learned Judge of 
the lower appellate Court that no inference of the kind contended for by the 
learned counsel for the plaintiffs can be drawn m this case. 

What remains to be considered then is the last contention and that is whether 
the Bhagwan Saunsthan is a juristic person. It is contended on behalf of 
defendant No. 1 that the Bhagwan Saunsthan is a religious endowment and as 
such is a juristic person. There is no doubt that it has been held by ther 
Lordships of the Pre Council in Vidya Varutht Thirtha v. Balusams Ayyar' 
that a religious endowment is a juristic parson and can hold property. Conse- 
quently, if it is found that the Bhagwan Sausthan is a religious endewment, 
it can hold property and a bequest made to it will have to be upheld. The 
question, however, is whether it is a religious endowment. 

In Mayne’s Hindu Law, Eleverwth Edn., at p. 916, it is stated : > 

“Gifts for the installation, consecration, worship and service of idols and gifts to 
idols already installed and consecrated, gifts for the building and renovation of temples, 
for the processions of idols and their vehicles and for religious festivals, tn other words, 
gia, fo) ret teioua ine ttullons, or tor religious purposes! gE every kid are yabd regibus 
endowments.” 

At p. 917, it is stated: 


“Tlhustrations of bequests for charitable purposes are those for sadavratas, for dharma- 
salas, resthouses and annasatrams (choultries) for feeding the poor, for the establishment 
and support of schools, colleges and universities, for dispensaries and hospitals for medi- 
cal help to the alck and the infirm, for the construction and maintenance of tanks, wells 
and reservoirs of water and for the provision of drmking water for men and animals ... 
If dedicated to such a purpose, land or other property would be dedicated to an object 
both religious and of public utility, fust as much as is a dharmasala or a math, notwith- 
standing that it be not dedicated to any particular deity. But a direction that money 
should be spent on the building of a tomb and its maintenance does not constitute a 
charitable endowment.” (Drawiarundaram v. Subramania’). 

It is also pointed out at p. 918: 

“ ,.. that a gift or bequest to dharma or dharam is void for vagueness and uncertain- 

ty.” 
The word ‘‘dharma’’ when used in connection with gifts of property by a 
Hindu, as held by Subramania Ayyar J. in Parthasarathy Paulos v. Thiruven- 
gada Pillai, S has a perfectly well-settled meaning and denotes objects indicated 
by the term ‘ishta’ and ‘purta’ donations. 

Now, from al this it will be clear that an endowment cannot be regarded as a 
religious or charitable endowment unless it has one of the objects which have 
been referred to in the above passage cited from Mayne. Indeed, it is 
elear from the decision in Draiwwtasundaram v. Subramania* following 
Kunhamutty v. Ahmad Musaliar® that a provision in a will that the testator 
should be buried in a samadhi and that a matam should be erected over it, 
where pooja to Siva was to be performed daily, did not amount to a dedication 
of property to a public charity. It has further been held in that case that 
the direction that money should be spent on the building of a tomb and ite 
maintenance did not constitute a charitable endowment, and that such a direc- 
tion was not lawful and that such a gift was not valid. 

Now, it is true that in the instant case, the will itself does not say that a 
samadhi of the deceased testator should be constructed. But this is clear from 
the particulars supplied by the defendants in this case. those particulars 
it is stated: 

‘a aaa mea ae sar far gee aes reat ani iga a aarete 
carat dear ae afaa ore set art ewer att. ae tor eared adh area 
Buea aed.” 


1 (1921) L. R. 48 I.A. 302, s.o. 24 Bom. 
L. R. 628. 
2 [1045) Mad. 854. 
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(He wished that a samadhi should be built on the place at which he would be 
buried on his death and that the said samadhi should be called Bhagwan Sans- 
than. No idol of any deity was to be installed there). 

This statement was sought to be explained by Gopal in his evidence thus: 

“Whatever is stated In this para is correct. Even then I say that Sansthan . was 
erected in Bhagwan’s lifetime.” 

_ Then he has stated thus: 

-. “Bhagwan used to worship Pandurang.. . Bhagwan has established sansthan in his 
lifetime. * Ha used to worship Pandurang and he desired that after his death his samadhi 
should be made at that very place. He made the will to make sansthan out of his own 
samadhi. It was not to be erected for first time after death. He hed asked me to make 
his samadhi after his death. I call that sansthan.” 


It seems to me that this explanation of his is rather an afterthought and can- 
not be accepted. This would be clear by reference to some earlier statements 
made by him in his evidence. In para. 6 he has stated: . - 

“Bhagwan made a will of his estate at Makrampur giving it for building temple for 
Fe eee oe a eeeneee 
Then in para. 7: 

sha ed ty on eaka Held nian Decal ands omeeer end E He ex- 
pressed his desire that his samadhi should be erected there.” 


From all this it would be clear that his object in establishing the Saunsthan was 
neither religious nor charitable. In this connection, a reference may also be made 
to the will executed by the testator in the year 1941. In that will he has clearly 
stated that his idea was to bring into existence a ‘‘Saunsthan’’ in his own name, 
and indeed, the Saunsthan which is referred to in the will bears his own name. 
The object of creating a Saunsthan as stated earlier was to perform his punys- 
tiths. In the present will the object on which the money is to be spent are 
stated to be ‘yatra, punyatiths and building etc.’ Considering the material as 
a. whole, it would be clear that the building referred to is in connection with 
the Saunsthan and the yatra and punyatstht refer to the testator himself. In 
these circumstances I accept the contention of Shri Kherdekar who appears for 
the appellants and hold that the Bhagwan Saunsthan is not a religious endow- 
ment. It is not alleged to be a corporation or a trust. Therefore; it is not a 
juristic person and as such it cannot hold property. A bequest made thereto 
is accordingly void. 

For these reasons, I allow the appeal, set aside the decrees of the Courts 
below and instead pass a decree for possession in favour of the plaintiffs and 
mene profits as determined by the lower appellate Court. I, however, direct 
that the costs throughout shall be borne as incurred. 

Appeal alowed. 
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Before Mr. Justice Mudholkar. 

DAMODARDAS KHIVRAJ v. GAURISHANKAR HARBAKSH.® 
Partnership—Authority of partner—Partner in firm buying goods for himself and not, for 

. firm and seller having knowledge of such fact—Such partner having authority. to 
3 enter into such contracts on behalf of firm—Whether firm liable to seller for price of 
7 goods not received by firm—Principal and agent—Unauthorised act of agent, ratified 

by principal or third ‘party aware of fact of agency, w ii ene Mee 

act falls within usual or apparent authority of agent. 

Where goods are taken by a person for himself and the supplier knows that he was 
_ gelling the goods only to the person actually before him and none else, ahother 
- person cannot be held Hable for the price of the goods which he has never received 

just because the person contracting was for certain purposes an agent of that other 

person and could, in his capacity as an agent, have entered into the contract of this 
- kind on behalf of such other person. 

It is one thing to say thatan unauthorised act of an agent binds the principal 

because the principal, though undisclosed, has ratified it by conduct or because’ the 

third party knows that the person acting is in fact an agent, when, in either circum- 
'- stance, the act is such as falls within the usual or apparent authority of the ‘agent. 

But it is quite another thing to say that a person is bound by the act of another with 

whom a third party deals as principal, though that act is in fact unauthorised and is 

not ratified by that person, merely on the ground that the act falls within the scope 

of the usual or apparent authority of that other. In such a case, there is no meeting 

of two minds, that of the principal through an agent and that of the third party, which 

ig of the easence in every consensual contract, nor is there a subsequent adoption of 

the contract by the princtpal. 

Lal Chand v. Gopi Chand,’ distinguished. 
Watteau v, Fenwick," Hambro v. Burnand," Farquhason Brothers & Co. v. King & 
Co? and A. L. Underwood, Ld. v. Bank of Liverpool,’ referred to. , 


Tue facts appear in the judgment. 7 a 


C. P. Kalels, for the appellant. a ne aes 
N. B. Chandurkar, for the respondent. 


MUDHOLKAR J. This is a-second appeal by defendant No. 2 to a suit for the 
recovery of Rs. 3,959 alleged to be due from him, along with the other defen- 
dants to the suit, on account of the price of certain ghee sold to them. The 
plaintiff’s case is briefly as follows: The shop of Damodardas Narayandas of 
Khamgaon was a joint Hmdu family firm owned by its members, defendants 
Nos. 2 to 6. Defendant No. 5 purchased 50 tins of ghee from the plaintiff on 
February 9, 1949, at the rate of Ra. 4-9-0 per seer. The net weight of the ghee 
was 706 seers and it was worth Re. 4,134-3-0. In addition to this sum, other 
charges amounting to Re. 84-12-0. were also payable by the defendants to him: 
The total amount which was due from the defendants to the plaintiff was, ac- 
cording to the plaintiff, Re. 4,218-15-0. Out of this amount, Ra. 218-15-0 were 
said to have been paid in cash by Narayandas on the date of purchase and a 
Aunds for Rs. 500 was also given by him ‘on that date. This kundi ig said to 
have been dishonoured within a week. Defendant No. 5 is ‘aid to have repaid 
Rae. 125 in cash within a few days and returned 6 tins of ghee of the value of 
Rs. 500. The total amount credited by the plaintiff to the defendants comes to 
Bs. 1,843-15-0. Deducting this from the amount of Rs. 4,218-15-0, the plain- 


"Decided, December 2, 1957. Beoond A. 189B of 1952. 


No. 16-N of a PrN as decision of 1 (1949) 54 0. W. N. 167 
Deo, Ertra District Judge, ia 2 [1893] 1Q. B. 348. 
Civil Appeal No. UB of 1956, reversing the 3 [19] 2K. B. 10. 
decree passed by G. 8 . Pande, First Additional 4 [1002] A. O. 325, MI, 
Civil Judge, Class II, Akola, in Civil Suit No, © [1024] 1 K. B. 775, 
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tiff claims that he is entitled to Rs. 2,875. In addition to this he claims Ra. 1,076 
by way of interest at 1 per cent. per month as per agreement, or, m the alter- 
native, by way of damages. In this way, he laid a claim for Ra. 3,959 in the 
trial Court. 

Defendant No. 5 admitted the transaction in question, but contended that the 
shop of Damodardas Narayaudas was only a partmership firm owned by him- 
self and his brother defendant No. 2 and not a joint family firm. He further 
contended that the purchase by him on February 9, 1949, was on his own account 
and not on behalf of the partnership. He admitted that Rs. 2,875 were due 
from him and denied the claim for interest as also for damages. Defendants 
Nos, 3 and 4 denied all connection either with the shop or with the transaction. 
Defendant No. 2 who is the appellant before me also contended that the shop 
of Damodardas Narayandas was a partnership firm and added that this firm 
had stopped its business by the Diwali of 1949 and that the transaction m 
question was not in any case a partnership transaction but was a personal trans- 
astion of Narayandas. He thus denied his liability or the liability of the firm 
of Damodardas Narayandas. Defendant No. 1 to the suit was the firm of 
Damodardas Narayandas. A summons was issued to the firm, but it does not ap- 
pear that the summons was served on the firm at any time. This would appear 
from the order-sheet dated July 23, 1952, which says, ‘‘ Defendant No. 1 is absent. 
It is a firm whose partners are served”? On September 26, 1952 the Court 
directed the plaintiff to state clearly as to who represented the shop and to 
amend the laine accordingly. The plaintiff thereupon made an application 
on December 27, 1952, in which he sought to add the following after para. 2 of 
the plaint -— 

“The defendants 2 to 5 are real brothers. They do business under the name and 
style of Damodhardas Narayan. They are members of joint family and in any case 
they are partners and they are being sued individually and also owners of the shop of 
Damodardas Narayan.” 


This application was allowed and the plaint was amended accordingly. How- 
ever, no summons was either directed or taken out against defendant No. 1 
afresh thereafter, and indeed, this was not necessary in view of the stand taken 
by the plaintiff. I have given these details because a certain argument about 
the tenability of the appeal is advanced before me. 
The trial Court decreed the suit against defendant No. 5 alone and absolved 
the other defendants from liability. The plaintiff thereupon preferred an ap- 
before the District Judge, Akola. The District Judge, by his order dated 
ebruary 3, 1955, allowed the appeal, set aside the decree of the trial Court 
and remitted the suit to the trial Court for a freah decision on merits in the 
light of certain observations made by him. The matter then went back before 
the trial Court where certain applications for amendment of the pleadings were 
made by the parties which were partially allowed and the case was set down for 
evidence. In the meanwhile, a revision application preferred by the present 
appellant to the High Court at Nagpur challenging the order of remand was 
allowed and the order of the District Judge, remitting the case to the trial 
Court, was set aside. The High Court directed the District Judge to readmit 
the appeal and decide it himself on merits. It may be mentioned that the 
ground on which the District Judge had set aside the decree of the trial Court 
was that it did not admit on record a certain document which the plaintiff sought 
to file at a late stags. When the plaintiff preferred an appeal before the Dis 
trict Judge, he had made an application under O. XLI, r. 27, of the Code of Civil 
Procedure for the admission of this document. The High Court, by its order 
dated November 11, 1955, directed the District Judge to decide that applica- 
tion himself. After the High Court set aside the order of the District Judge, 
the matter went back to him and he transferred the appeal to the Hxtra Ad- 
ditional District Judge, Akola. The latter rejected the application of the plain- 
tiff under O. XLI, r. 27, but alloWed the appeal partially by holding that the pre- 
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sent appellant as well as the firm of Damodardas Narayandas were liable for 
the plaintiff’s claim. oe 

It is contended by Shri COhandurkar on behalf of the plaintiff that this appeal 
in untenable because the firm of Damodardas Narayandas has not been joined 
as a party to the appeal, though there is now a decree against that firm also. 
Mr. Chandurkar points out that even if the appeal of defendant No. 2 were to 
be allowed, he would still, in his capacity as a partner of the firm Damodardas 
Narayandas, remain liable under the decree of the lower appellate Court, and 
that since the firm of Damodardas Narayandas is not before the Court, it will be 
impossible for this Court to grant completely the relief which defendant No. 2 
seek. 


The liability of a firm is, however, not quite the same as the liability of the 

ns who are partners of the dirm. Order XXL r. 50, of the Code of Civil 
REE E P tie lee adsctec hag ues ceed Goa T ex con: 
tion may be granted— 

(a) against any property of the partnership; 

(b) against any person who has appeared in his own name under rule 6 or rule T 
of Order 30 or who has admitted on the pleadings that he fe, or who has been adjudged 
to be, a partner; and 

(c) against any person who has been individually served as a partner with a sum- 
mons and has failed to appear. 


Therefore, even if the decres which hag been passed against the partnership has 
become final as not having been challenged in appeal by the firm, it can be exe- 
cuted only against the property of the partnership, unless, of course, any of the 
partners has appeared in his own name as a partner or has admitted in his plead- 
sage hat Be isu parior on has best a9 adsadaedes A parinie®: or has been served 
as a partner. In the instant case, defendant No. 2 has not entered ap- 
pearance either under r. 6 or r. 7 of O, XXX, nor has he admitted in the plead- 
ings that he is a partner. Furthermore, he has not been individually served as a 
partner but has been served only as an individual. No doubt, the lower ap- 
pellate Court has adjudged him to be a partner, but this is a decision which he 
is entitled to challenge in appeal. If he is successful in his challenge, he would 
not be liable to satisfy the decree from his personal property. Therefore, in 
any event, even in the absence of an appeal from the firm, defendant No. 2 is 
entitled to challenge that decree and it is not incumbent upon him to join the 
firm as a party thereto. However, Mr. Kalele who appears for defendant No. 2, 
has made an application on his behalf for the joinder not only of the firm of 
Damodardas Narayandas but also of the other persons who were alleged by the 
plaintiff to be of that firm on the basis that the firm was a joint Hindu 
family firm. do not think it necessary for the purpose of completely ad- 
judicating upon the rights of the parties to order the joinder of defendants 
Nos, 3 to 5, as the suit has been dismissed against them and the plaintiff has not 
challenged the decision im this regard. In order, however, to obviate any pos- 
sible inconsistency or any difficulty that may arise later I allow the amendment 
in go far as the joinder of defendant No. 1 is concerned. This application was 
opposed by Mr. Chandurkar and I have allowed it despite his opposition. I do 
not think it necessary to adjourn the case for enabling defendant No. 2 to take 
out a summons against the firm because the lower appellate Court at least has 
placed it ex parte. 

Now, as regards merits. The lower appellate Court has observed in para. 4 
of ita Judgment that defendants Nos. 2 and 5 have admitted in their pleadings 
that the partnership was dissolved at the Diwali of 1949 and the transaction in 
question having en place before the Diwali of 1949, the transaction must 
be deemed to be that of the partnership in the absence of any evidence to in- 
dicate that defendant No. 5 had at any time any business of his own. In para. 
6 of the judgment, the learned Judge has observed that in the chit (exh. P-1) 
executed by defendant No. 5 Narayandas he hes given his address as care of 
‘*Damodardas Narayandas Rathi, Khamgaon’’, and that there was no propriety 
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in giving this addreas unless the transaction was intended to have been entered 
into on behalf of the firm. In the same paragraph, the learned Judge has stated 
that the kundi for Rs. 500 was drawn by Narayandas on the partnership firm and 
that this fact 

“puts the doubt at rest and clearly shows that the transaction was not the personal 
affair of the defendant No. 5 but was entered into oh behalf of the firm.” 


In para. 7, he has stated that defendant No. 2 has admitted in his evidence that 
the goods in question were brought by the plaintiff to the partnership shop and 
aii shop accepted those goods. He has then gone on to observe, 

if the transaction had been the personal affair of the defendant No. 5, there was 
ee a 
and- concluded therefrom that the acceptance of the goods by the defendant shop 
was a-conclusive piece of evidence to show that: Narayandas had entered: into the 
transaction on behalf of the shop and not on his own account: -- ` 

It may be mentioned that defendant No. 2 had’ made an application to the trial 
Court after the suit had been remanded to it by the District Judge for an amend- 
ment of the written statement by saying that the partnership was dissolved not 
in the Diwali of 1949 but in the Diwali of 1948. This application was rejected 
by the Court. It does not. appear that the application was renewed before the 
lower appellate Court after the order of remand passed by the District Judge was 
set aside by the High Court. Though a ground has been taken-in this Court to 
the effect that the amendment application should have been allowed, I am afraid 
it is not possible for this Court to take into consideration an application made.in 
a proceeding the very basis of which was quashed by the order of the High Court 

at Nagpur in revision. . I, therefore, proceed to deal with this appeal on the foot- 
ing that the partnership had not been dissolved in the Diwali of 1948 but was 
dissolved in the Diwali of 1949. 

It may be mentioned: that both ‘the Courts below have concurred in holding 
that the firm of Damodardas Narayandas was not a jomt Hindu family firm 
but was a partnership firm. ` This position is also not disputed by Mr. Chandur- 
kar in this appeal. 

‘Now, the question is whether the grounds upon which the finding of the 
lower appellate Court that the transaction in question was a partnership trans- 
action is based, are legally sufficient. to warrant that finding. . It seems to: me 
that it was not necessary for defendant No, 2 to show that defendant No. 5 
who, though his partner, had an independant business of his own. Indeed, 
even if defendant No.. 5 had no independent business of his own, there was 
nothing to prevent him from entering into just a single transaction like the 
one in suit. A good deal of argument was addressed: to me by Mr. Chandur- 
kar on the basis that where a partner enters into a transaction of the same type 
which the firm used to enter into, the transaction must necessarily be regarded 
da that of the firm. I shall-deal with this a of the argument presently; 
but before doing that I would like to dispose of the other grounds given by.the 
Iparned - Judge of the lower appellate Court. 

- Now, as regards the chit, exh. P-L- No doubt, in that chit Narayandas hes 
stated just below his signature “fs. qme arama «ddl, arama’ 
Merely because Narayandas had given his address as care of the firm of Danto-- 
dardas Narayandas, it is difficult to understand how the transaction could bè 
regarded as'that of the partnership. Indeed, if it was a transaction intendéd 
to be that of the firm, there was nothing to prevent Narayandas from describ- 
ing himself as a partner of ‘the firm Damodardags Narayandas. A bare look 
at the chit (exh. P-1) would show that it does not purport to have been executed 
by Narayandas for and on behalf of the partnership firm. It may be noted 
that when Narayandas was examined as a witness in’ the case, he stated: `<: 

“"Thikena (place) ia written ‘on the receipt Ex. P-1 dated 9-2-1940 so that the ad- 
dress may be traced. The deal was effected by me.” 
Not a single question was put to him on this point in ‘cross-examination by the 
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plaintiff, and, therefórè, it would not be legitimate’ to discard the explanation 
given by Narayandas and draw an inference of the ‘kind ‘which the learned 
Judge had drawn. ` ~ 

Now, as regards the Hundi. it wsl seem to me that drawing & hundi on 
a arabe hgh ye ge gee igre 
that the transaction was a partnership e, for, ordinarily a person does 
not draw a kendi on himself but on another person. Now, the partnership 
being still in existence, Narayandas, by drawing the hundi on the firm, would, 
in effect, be drawing a Awnds on himself which, to say the least, would be ex- 
tremely unusual Moreover, there seems to be also a legal difficulty in his 
doing so. Now, when a person draws a kundi on a partnership firm in his 
capacity as a partner and the hundi is dishonoured after its acceptance, could 
it be said that any enforceable legal liability would arise between the paftner- 
ship firm on the one hand and the partner on the other, as representing’ the 
partnership? In other words can a claim arise in favour of the person against 
himself? Plainly, such a claim cannot arise. There is, therefore, no scope for 
the conclusion that a hunds drawn by a person who happens to be a partner of 
a firm against that firm must have been drawn by him in his.capacity as a part- 
ner of that firm. I may add that not a single question was put to Narayandas 
in his cross-cxamimation as to whether the hunds in question was drawn by him 
on the partnership because the transaction was of the partnership firm. 

-Then, as regards the alleged admission of defendant No. 2 Damodardas. In 
para. 2. of his crogs-oxamination, defendant No. 2 stated, ‘We took the goods 
which’ were brought by the plaintiff to the shop.’’ There is no specific reference 
to the goods in question. This is a vague statement and it was necessary for 
the plaintiff to put a further question to defendant No. 2 on the point and 
ascertain from him as to what goods he was referring to. Indeed, it is not the 
plaintiff’s case that the goods were delivered by him-to the defendants at Kham- 
gaon. In his examination-in-chief, he haa stated, on the other hand, that on 
February 9, 1949, Narayandas and Arjun purchased and took away 50 tins of 
ghee from him. From this it would be leas that the delivery of the goods was 
taken at Akola itself. Therefore, there is no scope for the inference that the 
goods of -which defendant No. 2 speaks in his evidence were those purchased on 
February 9, 1949. It is-the plaintiff’s case that there were previous transactions 
between the parties and it is possible-that what defendant-No. 2-was saying had 
reference to some such transaction. 

Apart from the fact that these circumstances do not warrant the inference 
which the learned Judge of the lower appellate Court has drawn, there are 
certain other circumstances which are relevant and which have not been noticed 
by the learned Judge of the lower appellate Court. In the first place, I would 
refer to the admission ‘of the plaintiff in his crogs-axamination to the effect that 
the transaction in suit was between him and Narayandas. His actual words 
are: “fasst met a sage wer at areal ster” which’ 
have been translated as ‘‘chit written and the deal effected was one which was 
effected with Narayandas.’’ In my opinion, the proper translation would be 
‘The transaction was entered into with Narayandas and the chit was written 
by him.” If this is the correct wa aes reting the evidence | of this wit- 
ness, it would show that the’ plainti ing with Narayandas alone and 
not with. the partnership firm. ie ee ee 
Damodardas Narayandas, he would have known, or he would have at least tried 
to ascertain, who the partners of that firm were. But this is what he has stated 
in his evidence Im para. 4: ` 

“I did not make any enquiry as"to who were the partners of the firm Demodardas, 
Narayandas,” 
Again, in para. 10 he has tepeated-thjs and added that he saw all the eax 
brothers working in the shop. Now, this later ‘statement is apparently a p 
a A ae SOO Nos, 8 end 4, tho plait 
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“Narayandas did not say as to on whose behalf he wes taking part. The deal was 

on behalf of Damodardas Narayandas.” 
Later he asserted that this transaction was on behalf of the ‘‘shop’’, but he 
has given no reasons to explain why he thought that the transaction was on 
behalf of the ‘‘shop’’. It would thus appear that the plaintiff was merely daal- 
ing with Narayandas and did not bother to enquire as to whether the transaction 
was in his capacity as a partner or on his own account and that that is why he did 
not even require Narayandas to show in exh. P-1 that he was purchasing the goods 
on behalf of the partnership. 

Now, b will come to the point which I left over for consideration and that is 
whether the transaction must necessarily be deemed to be that of the partnership 
because it was of a kind which the partnership used to enter into. In support of 
this centention, Shri Chandurkar relies upon a*decision of a Division Bench of 
the Calcutta High Court in Lal Chand v. Gop Chand.’ The facts of that case 
are as follows: One Ridkaran Surana was a partner of a trading firm which 
carried on business under the name of ‘‘lal Chand Dugar’’. Ridkaran had also 
his own business which he carried on in the name of ‘‘Begraj Dugar.” He 
wanted to raise a loan of Ra. 5,000 for his own business of ‘‘Begraj Dugar.” 
He eventually obtained it from the plaintiff who drew a cheque in favour of 
‘Mr. Lalchand Dugar’’. There was, however, no individual of the name of Lal 
Chand Dugar. The plaintiff did not purport to lend the money to the firm of 
“Lal Chand Dugar’’ of whose existence he was unaware, but he lent the money 
to the individual who went to him and apparently drew the cheque in the name 
of ‘‘Mr Lal Chand Dugar’’ in the belief that his name was Lal Chand Dugar. 
The money obtained by encashment of the cheque was utilized by Ridkaran for 
the purpose of his own business. As the money was not repaid, the plaintiff 
filed the suit against ‘‘Lal Chand Dugar carrying on business at No. 5/1, 
Lucas Lane, Calcutta,” but subsequently amended the cause title by adding 
the words “ʻa frm” after the name ‘‘Lal Chand Dugar.’’ The firm contested 
ite liability for the loan, but the High Court held that it was liable. Banerjee 
J., who delivered the judgment of the Court, has observed at page 172: 

“The principle is that if an agent profemses to contract for his principal and has 

authority so to contract, the state of his mind cannot be inquired into, in order to show 
that he was not really exercising his authority, and did not so contract. This principle 
also applies to the case of a partner for he is the agent of the firm for the purposes of 
tts business. 
| Jt seems, therefore, that the state of mind of the lender as to whom he was lending 
the money ts an irrelevant consideration for the decision of this case. The pertinent 
question is whether the partner borrowing the money had the authority and acted within 
the scope of his authority. If he has done do, the firm is Hable.” 
No exception can be taken to this statement of the law provided the lender 
knew that he was dealing with an agent. But then the learned Judge has gone 
on ‘to hold that where a partner of a firm borrows money purporting to act on 
behalf of the firm, though, in fact, he requires the money for his own business 
for which purposes he utilizes it, the firm is liable to the lender even though the 
lender does not know that he was lending the money to the firm and thought 
that he was lending it to an individual. 

In support of this decision, the learned Judges have relied upon ‘two English 
decisions: Watteau v. Fenwick? and Hambro v. Burnand. . The facta of the 
first case are that tke defendants, a firm of brewers, who were the owners of 
the business of a beerhouse, appointed one Humble as the manager of the busi- 
ness, The licence was always taken out in the name of Humble whose riame 
also appeared over the door. By the agreement between the defendants and 

their manager, the latter was forbidden to purchase any articlea for the pur- 
pose of the business on credit. But, Humble, in contravention of his instruc- 
tions, ordered such articles from ‘the plaintiff for use in the business. The 


1 (1949) 40O. W.N. 167r 0 *. 3 [1904] ? K. B. 10. 
a [1l 1 Q. B. 846. 
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plaintiff supplied them and gave credit for tham to Humble only. Subsequently, 
upon discovering that the defendants were the real owners of the business, the 
plaintiff sued them for the value of the goods. It was held that the plaintiff 
was entitled to maintain the action’ for the defendants, as the real principals, 
were liable for all acts of their agent which were within the authority usually 
conferred upon an agent of this particular character, although he had never 
been held out by the ‘defendants as their agent, and although the authority 
actually given to him by them had been exceeded. This decision has bean 
criticised by Pollock and proceeda upon a principle which is opposed to that 
stated by Lord Lindley in Farquharson Brothers & Co, v.:.King & O@.' where 
he has observed (p. 841): ; 

“Tt was pointed out by Parke J, afterwards Lord Wensleydale, in Dickinson v. Valpy 

(84 R. R. 855), that ‘holding out t8 the world’ is a loose expression; the ‘holding ont’ 
must be to the particular individual who says he relied on it, or under such circumstances 
of publicity as to justify the inference that he knew of it and acted upon it The same 
principle must be borne in mind in dealing with cases like the present. I do not myself 
see upon what ground a person can be precluded fram denying as against another an 
wuthority which has never been given in fact, and which the other has never supposed 
to exist.” 
Again, it is stated in Lindley on Partnership at p. 184 (11th ed.) that a firm 
will not be bound by an unauthorised act of a partner done for carrying an 
the partnership busines when the person dealing with him did not know or 
believe him to be a partner. This decision has also been attacked by other 
writers on partnership [See Under eer ee of Partnership’, 6th ed., „pP: 59-60; 
and Halsbury’s Laws of England, ed., Vol. XXIV, p. 4221. at apart, 
it may be possible to support the decision in Fenwiok’s case as it was found 
there as a fact that Humble was only an agent of the defendants, was acting 
as such, that the real principals were the defendants, and that the goods supplied 
by the plaintiff had been actually received by the defendants. It could, therefore, 
be regarded as a case of ratification by the principal of an unauthorised act of an 
agent by consent. Such is not the case in the appeal before me. As I have al 
ready pointed out, Narayandas was not acting as an agent of the firm, Again, 
there is no specific averment in the plaint that the tins of ghee purchased by 
_ Narayandas were in fact either required or were received by the partnership 
or that the partnership obtained any benefit therefrom and could, therefore, 
be regarded as the principals. In the Calcutta case also, the person Ridkaran, 
who borrowed money, was not in fact acting as.an agent and quite plainly en- 
tered into the transaction on his own account. There was no question of there 
being a principal at all in that case and, therefore, the concept of ratification 
upon which the decision in FPentwtck’s case can be supported is not at all at- 
tracted. 

In the case of Hambro v. Burnand, it was:held that where an agent, in con- 
tracting on behalf of his principal, had acted within the terms of a written 
authority given to him by the principal, but the existence of which was not 
known to the other party to the contract, the principal cannot, if the other 
party has acted bona fide, repudiate liability on the contract on the ground 
that the agent, in making it, acted in his own interest, and not in the interests 
of his principals. In this particular case, it may be pointed out that the agent 
had set out the names of the principals on whose behalf he was actmg. In such 
circumstances, the praepos would be bound by the act of the agent which was 
within the scope of his authority, and that would be so even though the exact 
terms of the authority were not known by the other party. If the several cases 
bearing on this point cited at page 214 of Lindley on Partnership were examined, 
it would be found that m each of them the person dealing with another knew 
that that other was only an agent and not the principal. Indeed, as has been 
pointed out by Scrutton L. J. at page 792 in A. L. Underwood, Ld. v. Bank of 
Liverpool,? if the third party is unaware of a principal of the party with whom 

1 (1002) A. ©. 325, 341. 2 [1924] 1K. B. 775.. 
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he is dealing, then there cannot be any appearance of authority at all and, there- 
‘fore, theré is no room for'a representation to be made to a third party by a prin- 
.cipal of whose existence he is unaware. . 

` With gréat respect to the learned Judges who decided the Calcutta a 
fail to see how the above decisions, even considered conjointly, can justify th 
eorclusion arrived at by them. It is one thing to say that an unauthorised act 
of an agent binds the principal because.the principal, though undisclosed, has 
ratified it by conduct or becduse the third party knows that the person acting 
ia in fact an agent, when, in either circunistance, the act is such as falls within 
the usual or apparent authority of the agent. But it is quite another thing to 
say that’a person is bound by the act of another with whom a third party deals 
as principal, though that act is in fact unauthorised and is not ratified by that 
person, merely on the ground that the act falla within the scope of the usual or 
apparent authority of that other. In ‘such a case, there is no meeting of two 
minds, that of the principal through an agent and that of the third party, which 
is ‘of the easence in every consensual contract, nor 18 there a subsequent adoption 
of the contract by the principal 

*I quite understand that the state of the mind of the supplier of goods would 
be irrelevant for consideration where the goods supplied ‘by him are ,actually 
received and utilized by the principal, but where, as here, the goods are taken 
‘by a person: for himself and the sup ier knows that he was selling the goods 
‘only fo the person who is ‘actually before him and none ‘else, on what principle 
<an another be held liable for the price of the goods which he has pever received 
irate Gar ae ae aes cae a ees ee a 
other person and could, in his capacity as'an agent, have entered into the con- 
‘tract of this Kind on his behalf? 

‘In the Calcutta case, the learned Judges’ have held that Ridkaran professed 
to act on behalf of the firm because there was no evidence before the Court that 
he purported to act on behalf of the individual to whom the lender thought he 
was lending the money. Now, bearmg m mind that the plaintiff was consciously 
dealing with an individual and not with the firm and Ridkaran.was borrowing 
the money for his own business and not that of the firm and had apparently so 
stated in the case, it is difficult to understand what further evidence was re- 
quired to have been led in the case to show that he purported to act on his own 
behalf or on, behalf of the mdividual bearing the name set out in the cheque. 
It seems to me that the inference’ drawn that Ridkaran must, in the absence of 
evidence of the kind referred to by the learned Judge, be said to have professed 
to’ det on behalf of the firm’ is not justifiable. Whatever that may be,.in the 
‘present case, defendant No. 5 had not professed to. act. for the firm since he had 
‘entered into the transaction in his own name and, therefore, the Calcutta de- 
tision is at least distinguishable. In these circumstances, I cannot accept the 
contention raised on behalf of the appellant. 

` Accordingly, I allow the appeal‘ and set aside the decree of the lower appel- 
aie Court as against defendant No. 2. Upon the, view I have taken, it would 
be appropriate for me to use my powers under O. XLI, r. 48 and also to set aside 
the decree against the frm. I accordingly do so. The appeal is allowed with 
costs. Leave to a Li under the Letters Patent granted. 


Appeal allowed. 
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Before Mr. Justice Mudholkar. 
RAJDHAR BUWA MURLIDHAR BUWA v. UMAKANT BHIMRAO 
i TAYADH.* — 
Court-Fees Act (VII of 1870), Sec. 7(iv)—Suits Valustion Act (VII of 1887), Sec. &— 
> Plaintiff, in suit for accounts, valuing suit for Court-fee and jurisdiction at Rs. 100 
| —Plaindf stating in schedule to plaint that defendant in possession of property must 
a have made saving of rupees fifty one thousand and odd—Whether value for purposes 
`, of Court-fee stated in plaint determines value for purposes of }urisdiction—Whether 
-open to Court to consider correctness of valuation upon relef put by plaintiff in 
.-> suit under s. 7(iv) of Court-Fees Act. ` 
. : Ina suit for accounts the plaintiff valued the suit for court-fee and for jurisdiction 
at Rs. 100. In the schedtile to tht plaint the plaintiff stated that during the years in 
which the defendant was in possession of the property a net saving of Ra. 51,948-9-3 
must have been made by him.” On the basis of this statement it was contended by 
the defendant that the valuation for jurisdiction should-have been Ras. 51,948-9-3 and 
>! that the same should have been the valuation for Court-fee:— 
: Held, that the value for purposes of Court-fee stated by the plaintiff in the plaint 
© determined the value for purposes of jurisdiction, and 
i that, therefore, the suit was properly valued both for Court-fres and jurisdiction. 
y5 ‘ Bhikamdas Balaram v. Motilal Gambhirmal, differed from. 
me a  ‘Bansilal Lalchand v. Bhikubai* Arjun Singh v. Phani Bhusan’ and Karam Ilahi 
v. Muhammad Bashir, referred to. 
In a sutt under s. 7(iv) of the Court-Fees Act, 1870, a plaintiff is entitled to put 
his own valuation upon the reliefs which he seeks, and it is not open to a Court to 
consider the correctness or appropriateness or otherwise of the valuation so placed 


_ by the plaintiff. : 
Burjor PestonH v. Nariman Minoo,’ followed. 
Pundlik v. Ramsukibaf* and Kashinath v. Tukaram, referred to. 


Tue facts appear in the judgment. 


N. B. Chandurkar, for the applicant. 
' 0. P. Kalele, for the non-applicant. 


MupHOLEAR J. This is an application for revision under s. 115 of the Civil 
Procedure Code of an order of the Court below holding that the suit has been 
properly valued for purposes of court-fee and jurisdiction. 

The non-applicant Umakant had instituted a suit against his mother and the 
applicant Rajdhar Buwa'for accounts. He had valued the suit for court-fee 
and for jurisdiction at Rs. 100. In the schedule to the plaint he has stated that 
during the years in which the applicant was in possession of the property a net 
saving of Rs. 51,948-9-3 must have been made by him. On the basis of this 
statement it was contended by the applicant before the Court below that the 
valuation for jurisdiction should have been Rs. 51,948-9-3 and that the same 
should have been the valuation for court-fee. This contention was not accepted 
by the Court below. He has, therefore, come up in revision. 

In support of his argument Shri Chandurkar, learned counsel for the appli- 
dint, relies upon adécision of Vyas J. in Bhikamdas Balaram v. Motilal 
Gambhirmal.2 In the first place, that decision is distinguishable on the 
ground that there the plaintiff had actually valued the suit for Rs. ‘22,500 
for jurisdiction but at Ra. 265 only for purposes of court-Tee; whereas in the 
instant case, as would be clear from the plaint, the plaintiff had valued the suit 


“Decided, December 9, 1957. Civil Revision [1948] A. IL R. Cal. 200. 
Application No. 814 of 1987, against the order ~~ ~4~ [1049] A. I. R. Leh. 116, F.R. 
Addit 


B. T. Shrivas, [1858] Bom. 980, s. o. 55 Bom. Ta R. 418. 
Firat Glass Civil Judge, Åchlapur, in Civil Suit 1950] Nag, 928. i 
No. 29B of 1958. 056] Nag. 514. 

1 (1987) 58 Bom. L. R. 1150. (1957) 89 L. R. 1150. 


2 (1948) 49 Bom. L. R. 545. i -@ ~ : Y 
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at Re. 100 only not only for purposes of court-fee but also for jurisdiction. 
Moreover, the view taken by the learned Judge that where a plaintiff has valued a 
suit for jurisdiction at a particular. figure then the value for court-fee should also 
be at that figure, does not appear to be based upon any authority and is directly 
against the language of s. 8 of the Suits Valuation Act. The learned Judge has 
placed reliance upon a decision in Bansilal Lalchand v. BAtkudai.' But what 
was held in that case was, and this has been also noticed by the learned Judge 
in his order, that the determination of the value for the payment of court-fees 
automatically determined the value for the purposes of jurisdiction under s. 8 
of the Stits Valuation Act. What the learned Judge has done is to hold the 
reverse, that is to say, according to him, the specification of the value of the suit 
for jurisdiction automatically determines its value for purposes of court-fes. 
This is not what s. 8 of the Suits Valuation Act says. That section is in the 
following terms: 

“Where in suits other than those referred to in the Court-Fees Act, 1870, section T, 

paragraphs v, vi and ix, and paragraph x, clause (d), court-fees are payable ad valorem 
under the Court-Fees Act, 1870, the value as determinable for the computation of court- 
fees and the value for purposes of jurisdiction shall be the same.” 
I may also point out that it was held in Arjun Singh v. Pham Bhusan? 
that the valuation for purposes of court-fee is not to be determined by the 
valuation for purposes of jurisdiction, but vice versa. Similarly in Karan Ilahi 
v. Muhammad Bashir? it was held that in a suit falling under s. 7(+)(o), 
Court-fees Act, where the plaintiff has stated in the plaint a particular value 
for p of court-fee and a different value for purposes of jurisdiction, it 
ja the former that determines the value for purposes of jurisdiction. With 
great respect to the learned Judge, therefore, I cannot accept the view taken 
by him in BAtkamdas’s case. 

Shri Chandurkar then says that the valuation set out by the plaintiff 
in a suit governed by s. 7(1v)(c) of the Court-fees Act is not final, and 
whera the Court finds that it is arbitrary or unreasonable or wanting 
in bona fides, it can make its own determination of the value. In sup- 
port of his contention, he relies upon the decision in Pundlik v. BRam- 
sukibas.4 No doubt this decision supports the learned counsel, but, I am afraid, 
in view of the decision of this Court in Burjor Peston} v. Nariman Minoo® I 
cannot follow that decision. As observed by me recently in Sarwanlal Gopal- 
das v. State of Bombay®, the law accepted by this Court and clearly enunciated 
m various decisions to which reference has been made in Burjor’s case is that 
in a'suit under s. 7(#w) of the Court-fees Act, a plaintiff is entitled to put his 
own valuation upon the reliefs which he seeks and that it is not open to a Court 
to consider the correctness or appropriateness or otherwise of the valuation so 
placed by the plaintiff. 

I am aware of the decision of the Nagpur High Oourt in Kashinath v. 
Tukaram” in which it has been held that where the plaintiff makes no effort 
to value the relief claimed but on the contrary the relief is deliberately under- 
valued and the valuation for court-fees bears no proportion to the value of the 
relief claimed, the Court is not powerless and can, under rr. 10 and 11 of O. VIL, 
Civil Procedure Code, ask the plaintiff to correct the valuation and make good 
the deficiency m the court-fees. But, as already stated, this view is directly 
opposed to that taken by this Court in a long series of cases. In the circum- 
stances, therefore, I must hold that the suit is properly valued both for court- 
fees and jurisdiction. 

' Accordingly I dismiss the application for revision. I, however, make no order 
as to costs in this Court. 
Applecation dismissed. 


1 (1048) 49 Bom. L. R. 545. 6 (10957) Civil Revision Application No. 145 
2 [1648] A. I. R. Oal. 200. of 1957, decided by Madholkar J., on Novem- 
3 [1940] A. L R. Lah. 116, F.B. ber 11, 1957 (Unrep.). 
4 [1080] Nag. 928.. 7 [1058] Nag. 514. 

3 [19853] Bom. 980, s.0. 55 Bom. L.R. 418. : - 
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Es yes l [NAGE UB DENCH] 
i Before Mr. Justice Mudholkar and Mr. Justice Kotoal. oo E 
SITARAM BINDRABAN v. CHIRANJILAL BRIJLAL* 

o Indian Contract Act (LX of 1872), Sec. 73—Indian Sale of Goods-Act (III of 1930), Sec. 62 
—Whether parties to contract cen exclude any terms or conditions which-law attaches 
E T er ee eee eee rege reer 
of damages for breach of contract: : 

essa is ares tas ca ee voces ee tee Ge coum we ela 
ee ee ee ee ee ee a 
obligations that they please, such es, providing thelr own measure of damages in 
case of breach of contract. 

Lancaster v. J. F. Turner & Co? e erent Seeear nese and In re 
Bourgeois and Wilson and Co.,* referred to. 


THIS appeal arose out of a suit filed by Sitaram Bindraban (plaintiff), a 
PDA firm, for recovery of damages from Chiranjilal Brijlal (defendants) 
or breach of contract to deliver a certain number of bales of jarila cotton. The 
parties were doing the business of forward delivery transactions im. cotton and 
were members of the Cotton Dealers Association of Khamgaon and had gub- 
scribed to its Memorandum of Association, which inter alia provided that the 
ies to a forward delivery transaction would pay and recaive clearing money 
m respect of that transaction and fhat these clearing rates were to be fixed by 
the Appeal Committes of the Association. The plaintiff inter alia contended that 
the rules of the Association did not govern the contracts in suit, that they were 
merely enabling rules, that it depended upon the will of the party whether to 
abide by all or any of the rules or otherwise and that even clearings were effected 
not in pursuance of the rules but under agreements between the parties. The de- 
fendants inter alea contended that the contracts in suit were governed by the rules 
of the Association and that it was not permissible to the members to accept some 
of thoge rules and’ reject some others. The trial Court dismissed the plaintiff’s 
suit. The plaintiff appealed to the High Court Bench at Nagpur. The appeal 
came on for hearing before Mudholkar and Kotval JJ. Mudholkar J. who de- 
livered the judgment, after setting out the facts and contentions of the parties, 
held that the defendants had committed a breach of contract. His Lordship then 
proceeded to consider the question of the measure of damages in the case. 


T. 8. Sheode, V. M. Kulkarni and G. T. Thombre, for the appellant. 
M. R. Bobde, M. Y. Sharif, N. V. Gadgu and P. D. Thakar, for the respondents. 


MupHOLEAR J. The next question is what would be the measure of damages 
in a case of this kind. According to the appellant, the measure of damages would 
be the difference between the contract price and the price prevailing in the 
market on the date of the breach. As already stated, the appellant’s case is 
that the price then prevailing was Rs. 698 per khandi. We will assume for the 
purpose of this appeal that the appellant has established that that was the pre- 
vailing rate at Khamgaon at the relevant time. Elven so, could it be said that 
in the face of rule 18(D) [of the Articles of Association of the Cotton Dealers 
Association of Khamgaon] the appellant is entitled to claim damages on the 
basis set out by itt? Tt is no doubt true that ordinarily the measure of damages 
upon a breach of contract for sale of goods is the difference between the con- 
tract price and the market price on the. date of: breach.- -It is, however, open 
to the parties to lay down a different rule. This would follow from the de- 
cision in Lancaster v. J. F. Turner & Co.* on the basis of which it is stated in 
Aggarwala’s Indian Sale of Goods Act, fourth ed at p. 580: 


*Decided, December 20, 1957. First - : 1924] 2 K. B. 222. 
No. 143 of 1952, oe decision of 8. G. (1020) a 2 LL L. Rep. 36. 
Oke, Additional ih J Khamgaon, ; (1020) 25 Com, Cas. 260.. 
in Civil firib No. 10-B of 1048. 4 [1924] 2 K. B. 222. 


L. Rét. 
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“The rule as to the market price is also imapplicable when the contract provides 

that the damages are to be ascertained with reference to a price to be settled by a 
certain association.” 
In that case, there was a clause in the contract which in its operation entitlod 
a party in breach to recover from the other party to the contract the diffe- 
rence in a falling market between the agreed rate and the rate prevailing 
on the date of the breach. The relevant clause reads: 


“If the seller defaults in shipping or declaring shipment the contract shall be closed 

by involcing back the goods contracted for at such price, whether higher or lower than 
the contract price, as the London Corn Trade Association or persons appointed from 
time to fime by them shall determine, such price to be accepted as final and binding 
by all parties. The Association shall tf requested by either party declare the closing 
price, and settlement shall be be made in accordgnce with and on the basis of that 
price by net cash payment not Inter than 90 days thereafter.” 
The contract was for the purchase and sale of fifty tons of hand-picked Japa- 
nege green peas to be Aa and bill or bills of lading to be dated 
September, October or November 1922, at the price of £33. 5s. per 2240 lbs. 
_ including. freight and insurance to Liverpool On January 27, 1928, the sel- 
Jers intimated to the buyers that as their sellers had defaulted, "they could not 
fulfil their contract, and intended to apply to the London Corn Trade Associa- 
tion under the invoicing-back clause to fix a settling price under the terms 
of the contract. An application was made and the Association was asked to 
fix the settling ae as on December 80, 1922. The price was fixed by the 
Association at £26. 17s. 6d. a ton and on February 9, the sellers sent to the 
buyers an invoice in the following terms: 


“Meesrs. J. F. Turner & Co., Lid, Liverpool, bought of Lancaster & Jones. Terms: 

Nett cash. To 50 tons Japanese peas @ 88s. 3d. per cwt. £1662. 10s. By 50 tons Japanese 
@ 28e. 10¢d. per cwt. £1343, 15s. £318. l5e—Default price fired by the London Corn 
Trade Association Ld.” 
Thus they claimed £318. 15s. It was contended on behalf of the buyers that 
the rule was so unreasonable as to be contrary to natural justice. This con- 
tention was negatived by the learned Judges. Bankes L. J. who was one of 
the Judges who constituted the Bench observed (p. 230): 


“|. .1f it is intelligible, and the parties have made it a term of their contract, the Court 
cannot relieve either party from the operation of the rule because it may not consider 
it reasonable. Speaking for myself I have already in one of the decided cases expressed 
a view that I did not share in the general condemnation of the rule.” 

Then the learned Lord Justice stated why the commercial community thought 
it desirable to adopt a rule of this kind. I L. J., who agreed with 
Bankes L. J., observed that the construction (p. 236 


“...is one that at first sight is somewhat tmprobable ff not startling to the legal mind, 

which is wholly unaccustomed to a claim arising out of contract in favour of the party 
that has broken the contract. But there may be reasons of business’ convenience in 
favour of recognizing such claims, particularly in cases like the present, where there 
may be a whole series of succeastve and practically interdependent contracts, and 
default in one of these contracts may involve wholly blameless defaults in others of 
the’ series.” 
The same view has been taken in an earlier unreported decision by Bankes 
L. J. In this case Bankes and Sa rgant L. J. approved of the view taken 
by Bankes L. J. in Lang v. Crude Rubber Washing Oo., which is unreported. 
The decision in Long v. Crude Rubber Washing Co. came up for consideration 
before the Court of Appeal in two other cases: Roth, Schmidt & Co. Nagase & 
Co.’ and In re Bourgeois and Wilson and Co.? It was held by Bankes L. J. 
who was a member of the Bench in both these cases, that upon the particular 
facts of the case the rule did not apply. In Crude Rubber Washing Co.’s case, 
Bankes L. J. had expressed himself thus: 


1 (1020) 2 LL L. Rep. 36.. 2 (1920) 25 Com. Cas. 260. 
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' “In my opinion, it is quite possible for business people to come to an agreement 
that in the event of a seller failing to complete his contract, and giving the notice 
referred to in Rule 9(f), the buyer shall not be entitled to an ordinary remedy at law, 
but in Heu thereof he shall, subject to certain allowances referred to in the rule, be 
entitled to retain only a sufficient portion of the purchase money to enable him to 
obtain elsewhere the commodity, the subject matter of the contract, and that he must 
pay over any balance of the purchase price to the vendor.” [See p. 267 of 25 Com. Cas. 
260. ] 

These decisions, in our opinion, are an authority for the proposition that 
parties may exclude any of the terms of conditions which the law attaches to 
the contracts of sale and create for themselves any special rights and obliga- 
tions that they please, such as, providing their own measure of damages in case 
of breach of contract; and, indeed, the terms of s. 62 of the Indian Sale of 
Goods Act recognise the right of parties to vary the ordinary incidence of a 
contract by express terms of the contract of sale of goods between them. Nec- 
tion 62 runs thus: 

“Where any right, duty or liability would arise under a contract of sale by impli- 

cation of law, t may be negattved or varied by express agreement or by the course of 
dealing between the parties, or by usage, if the usage is such as to bind both parties 
to the contract.” 
Now, the rule framed by the Association which we have quoted above is clearly 
a term of the contract between the parties and, therefore, the rights of the 
parties can be adjusted by reference to that term. This term completely covers 
the question of the measure of damages, and, therefore, excludes the operation 
of a. 73 of the Indian Contract Act, though that section applies to contracts 
for sale of goods, generally. 


SUPREME COURT. 


Present: Mr. Justice B. Jagannadhadas, Mr. Justice Bhuvaneshwar Prasad Sinha 
and Mr. Justice Gajendragadkar. 
SARDUL SINGH CAVEESHAR v. THE STATE OF BOMBAY.* 
Indian Evidence Act (I of 1872), Secs. 10, 14—Limits of admissibility of evidence in 
conspiracy cases under s. 10 Evidence of statements, acts or writings of one co- 
conspirator against the other when admissible under s. 10—Conduct of co-conspirator 


whether evidence against him irrespective of time. to which such conduct relates— 
Admissibility of such evidence under s. 14 


In criminal trials, on a charge of conspiracy, evidence not admissible under s. 10 
of the Indian Evidence Act, 1872, as proof of the two issues to which tt relates, viz. 
of the existence of conspiracy and of the fact of any particular person being a party 
to that conspiracy, is not admissible at all, What is sought to be admitted in such a 
case is, something sald, or dane, or written by any one of the co-conspirators behind 
the backs of the others as being In law. attributable to the others, and what is sought 
to be proved by such evidence taken by itself is the existence of the conspiracy as 
between. the alleged conspirators and the fact that a particular person was a party 
to the conspiracy. It is such evidence that is inadmissible otherwise than under s. 10 
of the Act. In the normal class of cases, such evidence is admfsafble as against him» 

_ self and not against others, excepting where there is relationship of agency or repre- 
sentative character or joint interest. The princtple underlying the reception of 
evidence under s. 10 of the Act, of the statements, acts and writings of one co-conspi- 
rator as against the other is on the theory of agency. The rule in s. 10 of the Act 
confines that principle of agency in criminal matters to the acts of the co-conspirator 
within the period during which tt can be sald that the acts were “in refarence to 


@ 
* Deotded, May 23, 1957. Criminal Appeals Nos. 58 to756 of 1957. 
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thelr comman intention”, that is to say, “things said, done or written, while the 
conspiracy was on foot’ and “in carrying out the conspiracy.” 

Mirza Akbar v. The King-Emperor, followed. 
Emperor v. Shaft Ahmed’! Emperor v. Vaishampayon, The Queen v. Blake* 
and Emperor v. Abani Bhushan Chuckerbutty,” referred to. 
The conduct in general of each individual co-conspirator, includmg his acta, writ- 
ings and statements, is evidence against himself. Such conduct irrespective of the 
time to which it relates can be relied on by the prosecution to show the criminality 
of the intention of the individual accused with reference to his proved partictpatian 
in the alleged conspiracy, that is, to rebut a probable defence which may normally 
arise in such a case, viz, that the participation, though proved, was innocent. Such 
-evidence would come under s. 14 of the Indian Evidence Act. The evidence in 
rebuttal of a very likely and probable defenceeon the question of Intention can be 
led by the prosecution as part of its case. To anticipate a likely defence in such a 
case and to give evidence in rebuttal of such defence is in substance nothing more 
than the letting in of evidence by the prosecution of the requisite criminal intention 
beyond reasonable doubt. 

Makin v. Attorney-General for New South Wales, referred to. 


Tue facts appear at 59 Bombay Law Reporter, 449. 


A. 8. B. Chan, with M. 8. K. Sastri, for the appellants. 
K. J. Khandalawala, Porus A. Mehta and R. H. Dhebar, for the respondent. 


_ JagannapDHapas J. [His Lordship after setting out the facts of the case, 
proceeded.] Since the appeals before the High Court and before us are against 
the convictions and sentences based on the acceptance of the verdict of the Jury 
against each of the accused, scope for interference on appeal either by the High 
Court or by this Court is very limited. Hence Mr. Chari for the appellant 
has pressed before us only some legal contentions. His main argument relates 
to the admissibility of certain portions of the evidence given for the prosecu- 
tion. Mr. Chari has taken strong exception to the prosecution having led evi- 
dence relating to the acquisition of tha controlling block of shares of the Empire 
of India followed up by the various steps said to have been taken by the several 
alleged conspirators or by Lala Shankarlal in 1950 to sereen the transactions of 
the latter part of 1949. Mr. Chari contends that on the substantive charge of 
conspiracy all these steps or actings are not admissible in law. 
_ Now the conspiracy as charged is in substance a conspiracy to commit erimi- 
nal breach of trust in respect of the funds of the Jupiter by utilising the same 
to purchase the controlling block of shares of the Jupiter itself for the benefit 
of the Tropical (or for the benefit of the conspirators). This conspiracy is 
alleged to have been entered mto between the dates December 1, 1948, and 
January 31, 1949. Mr. Chari says that primarily it is only the events of that 
period comprising the acts, writings and statements of the various conspirators 
of that period which would be admissible as against each other under s. 10 of 
the Indian Evidence Act, 1872 (I of 1872). According to the prosecution case 
the modus operands waa to screen the utilisation of these funds by showing them 
as having been advanced for legitimate purposes and invested on proper secu- 
rity, but in fact utilising the same for payment to the owners of the controlling 
block of shares of the Jupiter. Mr. Chari says that strictly speaking, though 
for this purpose, only the acts, writings and statements of the conspirators 
aariak the period December, 1948, to January, 1949, would be admissible, he 
conceded that the evidence relating to the steps taken and the acts, writings 
and statemerits of the conspirators beyond January 31, 1949, and during the 
year 1949; i.o., towards the later part thereof by way of creating further trans- 
actions (viz., Raghavji loan, Caveeshar fresh loan, Misri Devi loan and pur- 
L. R. 87 L A. 388. : & (1844) 6 Q. B. : Il ; . 49. 
"a ee Si Bom. L K. BIS. |g 5 (1810) LÈ R. 38 Dal, 19° iu 

3 (1931) L.L. R. 55 Bom. 839, p.o. 38,. 6 [1884] A. O. 57, 65. 
Pom. L. R. 1159. 
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chase of shares from the Tropical) in order to screen the transactions of 
January, 1949, may be admissible, as being directly connected, and that he 
does not object to the same. But his point is that the transactions of the year 
1950 and the steps taken then are only for the purpose of screening the second 
set of transactions of the later part of 1949 and not the first set of transactions 
of January, 1949. He contends that evidence relating thereto, which falls 
wholly outside the conspiracy period is not admissible under s. 10 of the Hvi- 
dence Act being too remote and having no direct bearing on the original trans- 
actions which are the subject matter of the conspiracy. He points out that the . 
alleged crimmal breach of trust was committed on January 20, 1949, when the 
Jupiter’s moneys were paid to Khaitan, and that the object of the coflspiracy 
must be taken to have bean achieved when the camouflage through the firat 
Caveeshar loan and the advance said to have been made to the Delhi Stores 
for purchase of plots was effectuated. He points out that this is a case ‘with 
numerous details even as regards the events, statements and actings from 
December 1, 1948, to end of December, 1949. He urges that the events of the 
year 1950 are equally, if not more, voluminous and have overburdened the legi- 
timate material in the case. This, he urges, has operated to create confusion 
and prejudice in the minds of the jury. We have been told that on account 
of this large volume of, what is contended to be, inadmissible evidence the trial 
hag got unduly prolonged extending over an year. It is pointed out that the 
very narration of the outline of the prosecution case and of the evidence let m 
on. behalf of the prosecution has taken about 100 pages of typed matter m the 
charge to the jury by the learned trial Judge and in the Judgment of the High 
Court on appeal. There can be no doubt that in a case of this kind, having 
regard to the nature thereof and to the ramifications of the various transact- 
ions on which the prosecution relies to make out its case, and having regard to 
the fact that this was a jury trial, every attempt should have been made to 
exclude material which is strictly not admissible in law. Otherwise it would 
have the effect of confusing the jury and prejudicing its mind. But if the 
evidence is clearly admissible in law, the Court would not be justifled in de- 
clming to receive it. All that can be said is that it would have to take every 
care in charging the jury to place fairly before it the effect and implications 
of such items of evidence in an adequate measure. 

The limits of the admissibility of evidence in conspiracy cases under s. 10 of 
the Evidence Act have been authoritatively laid down by the Privy Connell 
in Mirza Akbar v. The King Emperor’. In that case their Lordships of the 
Privy Council held that s. 10 of the Hvidence Act must be construed in accord- 
ance with the principle that the thing done, written, or spoken, was something 
done in carrying out the conspiracy and was receivable as a step in the proof 
of the conspiracy. They notice that evidence receivable under sa. 10 of the 
Evidence Act ‘‘anything said, done, or written, by any one of such persona’’ 
(ie. conspirators) must be ‘‘in reference to their common intention’ But 
their Lordships held that in the context (notwithstanding the amplitude of the 
above phrase) the words therein are not capable of being widely construed 
having regard to the well-known principle above enunciated. It would seem to 
follow that where, as in this case, the charge specifies the period of conspiracy, 
evidence of acta of co-conspirators outside the period is not receivable in evi- 
dence. Indeed, this position is fairly conceded by Mr. Khandalawala for the 
prosecution. But his contention is that the evidence objected to, vin, the acts 
and events of the year 1950 would be relevant under the other sections of the 
Evidence Act such as ss. 6, 8, 9, 11 and 14. This would no doubt be so. But it 
has to be remembered that some of these’ sections are widely worded and must 
receive a somewhat limited construction as pointed out by West J. in his judg- 
ment reported in‘-Reg v. Parbhudas? when considering the scope of s. 11 of 
the Evidence Act. 


1 (1040) L. R. 677. A. 386, 2 (1874) XI Bom. AOR. 90. 
#.0. 48 Bom. L, R. 20. : 
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Now, there can be no .doubt.that one of the main relevant issues in the case 
is whether the loan of Ra. 25 lakhs and odd advanced on January 20, 1949, to 
pel rer as also the moneys said to have been paid to the Delhi Storea by 

of advance for purchase of certain plots said to belong to it, were. genuine 
nae or bogus and make-believe. If they were genuine transactions, by 
virtue of which money did passa to tham on the basis of good security, showing 
these amounts to be genuine business investments, then it would be difficult to 
make out that there was any criminal breach of.trust. Hence all evidence 
which would go to show that these transactions are bogus, is certainly admis- 
sible. That would be so notwithstanding that such evidence may necessitate 
referende to and narration of the acts of the conspirators beyond the period of 
conspiracy but within reasonable limits. While it may be true that the mani- 
pulations by way of the four freah transactions from May to December, 1949, 
(apart from other features of these transactions of which evidence has been 
given) would be cogent evidence to show that the original transactions were 
bogus, the evidence relating to the further transactions to screen these trans- 
actions of the second half of 1949 by utilising the money of the Empire of 
India after obtaining the control thereof, and by wrongfully: utilising the Jupi- 
ter’s securities, would also be relevant to make out and emphasise the bogus 
character of the o debts. It cannot be said to be too remote, because it 
is to be remembered, as has been pointed out by Mr. Khandalawala, that the 
urgent necessity for Latina the control of the Empire of India in 1950, and 
for utilising it for showing the alleged investments of the second half of 1949 
as having been realised back in cash in 1950, arose on account of the firm atti- 
tade of the auditors who suspected the bona fides of the original Caveeshar loan 
and of the connected transactions of the second half of 1949 when they seru- 
tinised in 1950 the affairs of the Jupiter for the year 1949. The 1950 trans- 
actions appear clearly to have been brought about not merely to sereen the 
transactions of the second half of 1949, but equally, if not mainly, to dispel 
any suspicion, and to obviate the scrutiny, in respect of the earlier transac- 
tions of January, 1949, which related to the period of conspiracy. Thus in 
relation to the main purpose of the prosecution, viz., proof of the bogus charac- 
ter of these transactions of January, 1949, the transactions of second half of 
1949 and of 1950 must, in the circumstances of this case and having regard to 
the ramifications, be taken to be integrally connected and relevant to make out 
their bogus character. -We are, therefore, unable to agree with the general 
objection put forward that the entire evidence relating to the 1950 transactions 
was inadmissible in evidence. 

It is also reasonably clear that the conduct in general of each individual co- 
conspirator including his acts, writings and statements is evidence against him- 
self. There can be no doubt that such conduct irrespective of the time to which 
it relates can be relied on by the prosecution to show the criminality of the 
intention of the individual accused with reference to his proved participation 
in the alleged conspiracy, that is, ‘to rebut a probable defence which may nor- 
mally arise in such a case, viz., that the participation, though proved, was in- 
nocent, It has been pointed out'to us that in this case each one of the acou- 
sed has put forward in his defence that he was an unconscious tool in the hands 
of a towering personality and a master-mind like Lala Shankarlal about whose 
criminal intentions he was not aware. It was, therefore, quite legitimate for 
the prosecution to anticipate such defence and to give rebutting evidence.. Such 
evidence would come under s. 14 of tHe Evidence Act. It is well-settled that 
the evidence in rebuttal of a very likely and probable defence on the question 
of intention can be led'by the prosecution as part of ita case. This is laid down 
by the Privy Councilin Makin v. Attorney-General for New South Wales’. 
To anticipate a likely defence in such a case and to give evidence in rebuttal 
of such defence is in substance nothing more than the letting’ in of evidence 
by the prosecution of the pi criminal intention beyond reasonable doubt. 


° [1894] A. O. 57, 65. 


1957, ] SARDUL SINGH 0.-STATE OF B’BAY (8.0.)—Jagannadhadas J. 695 


Now Mr. Khandalawala for the prosecution urges that the entire evidence 
for the prosecution relating to the year 1950 falls within these two categories 
of admissible evidence, viz., (1) evidence to make out the bogus character of 
the original transactions of anuary, 1949, which is an essential issue in the 
case relating to all the conspirators, and (2) evidence of the criminal inten- 
tion of each of the accused which is admissible as against himself. Mr. Chari 
for the appellants contests this assumption and urges that the evidence that 
has been admitted of the year 1950 is much wider than what is covered by the 
above two and that it was in fact and in substance evidence of the acta, writings 
and statements of individual conspirators of a period outside the period of con- 
spiracy, and treated as admissible against other co-conspirators, on the .central 
issues in the case viz., whether a conspiracy has been made out and whether 
the individual accused were participants in that conspiracy. Mr. Chari, very 
strenuously contends that such evidence was inadmissible and that its admis- 
wion has, seriously prejudiced the case of the appellants and has rendered any 
fair and rational consideration of the case by the jury extremely difficult, if 
not impossible. In particular his strong objection was to the evidence relat- 
ing to the acts, writings and statements of Lala Shankarlal of the year 1950, 
more particularly, because he died before the trial and is not before the Court 
on trial as a conspirator. His contention raises for consideration two 
questions viz., 

(1) whether such evidence is admissible in proof of the conspiracy and in 
proof of the participation of individual accused im the conspiracy, and 

(2) whether in fact at the trial, such evidence was admitted and made use 
of on these issues. 

Now it would be convenient to take up the latter question for consideration 
in the first instance. 

To substantiate his contention that the evidence of conduct of individual 
conspirators of the year 1950 has been admitted and used against the other 
co-conspirators in proof of the two main issues, Mr. Chari, in his argument 
before the High Court, relied on the following paragraphs of the learned trial 
Judge’s charge to the jury, viz., paras. 11, 55, 65, 78, 74, 75, 94, 101, 102, 186, 
146, 388, 4538, 541, 557, 588, 602, 657, 676, 678 ‘and 689. We have carefully 
gone through these paragraphs, It appears to us reasonably clear that what 
have been referred to by the learned trial Judge in these paragraphs are various 
items of evidence in the prosecution case whose primary object is to make out 
the bogus character of the transactions in question though they necessarily 
bring in either the deceased Lala Shankarlal or some other co-conspirator as 
being a party to these various acts. Such evidence, as already stated, is ob- 
viously admissible for that purpose as being links m the chain of evidence 
relating to the bogus character of the original transactions and not as being 
in themselves relevant to prove the conspiracy. That the learned trial Judge 
was alive to this distinction and would not have admitted such evidence in proof 
of the issue of conspiracy is quite clear from his ruling (mterlocutory judg- 
ment No. 6) dated August 22, 1955, relating to the admissibility of the docu- 
ment which was marked as exh. Z-71 in the committal Court- The learned Judge 
in that order has categorically ruled out the admissibility of that document 
with the following conclusion after a good deal of discussion of the legal point: 

“I came to the conclusion that the statements and actions of any one of the persons 
mentioned in the charge are not admissible beyond the period of conspiracy unless they 
are authorised by any of the accused persons; in that event they are really the actions 
and statements of that accused person himself who has authorised the same. I, therefore, 
do not admit the document (Kx. Z-71) in evidence.” 

We have not got before us the document (exh. Z-71) itself to enable us to see 
for ourselves what it relates to, since it was exhibited only in the committal 
Court and ruled out at the trial. “But there is no difficulty in appreciating 
what the learned trial Judge actually held. That the learned trial Judge acted 
on this view is reasonably. clear. also from the fact that in quite a number of 
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placed in his charge to the jury he has repeatedly emphasised that subsequent 
conduct of a conspirator would not be admissible against anybody else but him- 
kelf. (See paras. 453, 541, 557, 588, 602, 657, 676, 685 and 689 of the learned 
trial: Judge’s charge to the jury). No doubt in some of the paragraphs pre- 
viously noticed as having been objected to by Mr. Chari, the very reference to 
acts and conduct of Lala Shankarlal during the year 1950, which is beyond the 
period of conspiracy, may conceivably be capable of being wrongly relied on 
by the jury in respect of issues on which they are not admissible and might 
be capable of producing some prejudice. But this is a possibility inherent in 
such cages as has been pointed out by the Privy Council in Wal Mohammad 
v. King’. Therein their Lordships pointed out the diffleulty in all cases where 
two persons are accused of a crime and where the evidence against one is in- 
admigsible against the other. Their Lordships recognised that however care- 
fully assessors or a jury are directed and however firmly a Judge may steel his 
mind against being influenced against one by the evidence admissible only 
against the other, nevertheless the mind may inadvertently be affected by the 
disclosures made by one of the accused to the detriment of the other. Un- 
doubtedly this weighty caution has to be always kept in mind when Judges 
and juries have to deal with such complicated cases. But that by itself with- 
out showing that serious prejudice would, in all likelihood, have occurred in 
the particular case, would not be enough to vitiate the convictions. In this 
case that there has in fact been any such prejudice has not been shown to our 
satisfaction. Indeed the fact that accused No. 3, Jhaveri, has been acquitted 
by the unanimous verdict of the jury appears to indicate that the jury has 
shown itself capable of observing the caution given to them and making careful 
discrimination. 

In this view probably the larger question raised by counsel on both sides as 
to the admissibility of the conduct of a co-conspirator outside the period of 
conspiracy and especially of deceased co-conspirators like Lala Shankarlal and 
Doshi and a living conspirator like Mahajan, who is not on trial before the Court, 
in- proof of the two main issues in such a case (viz., the existence of the conspi- 
racy and the participation of the individual accused in that conspiracy) may 
not require to be dealt with. But as will appear presently the learned Judges 
of the High Court have held such evidence admissible, and have over-ruled, 
on that ground also the contention of Mr. Chari as to the prejudice likely to 
have been caused because of their view as to its admissibility. Hence it is only 
fair that the question should be considered and a conclusion arrived at. 
Besides, counsel on both sides have argued the matter very elaborately and 
have, pressed us to express our opinion thereupon. It is to be noticed that 
the learned trial Judge and the High Court appear to have taken differing 
views on this matter. The learned Judges of the High Court after elaborate 
discussion have definitely held that such evidence is admissible, as shown by 
their conclusion on this part of the case in the following terms: 

“In this manner, all the observations which the learned Judge made in peragraphs 11, 

73, 74, 75, 94, 101 and 388, to which Mr. Chari has objected on the ground of inadmisstbi- 
Itty, would be relevant. to show that there was a conspiracy in this case and that Lala 
Shankarlal was a party to it.” 
That the learned trial Judge appears to’ have taken the opposite view is 
reasonably clear from his ruling (interlocutory judgment No. 6) dated 
August 22, 1955, already referred to, relating to the -admissibility of the docu- 
ment, exh. Z-71 in the committal- Court Jn that order ‘he sets out the argu- 
ments of both sides as follows: l 

“Tt is common ground that the action of any of the accused person subsequent to the 
period of conspiracy. is admisible in evidence against that particular decused person only. 
Mr. Khandalawala, 'tharefore, argues that the actions of Lala Shankerlal, of Doshi and 
of-Mahajan subeequent to the -period of conspiracy are admissible in evidence’ to prove 
that they were party to the conspiracy alleged In the case and to prove their guilt indivi- 
E 1 (1948) 58 0. W.N. 818, 821. r.o. 
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dually along with the accused persons.. .He further submits that s. 10 of the Indian Evi- 
dence Act is permisstve and not an exception as contended by Mr. Chari...He says that 
he does not want to lead any evidence of the statements and actions of Lala Shankarlal 
against these accused persons, but he wants them in order that he may prove before the 
jury that Lala Shankarlal was also one of the conspirators with the accused persons... 
Mr. Chari’s submission is that no evidence in this case could be admitted which is not 
admissible against the accused persons...He submits that the question whether Shankar- 
lal (or Doshi or Mahajan) was guilty of the offence of conspiracy or not, cannot arise in 
this trial Proof of conspiracy apert from the accused persons, is irrelevant. He submits 
that whatever Shankarlal did during the period of conspiracy is binding on these accused 
persons and the Court has to determine (with reference to that evidence) whether any 
one of these accused persons was a conspirator with Shankarlal or with Mahajan or with 
Doshi. All the evidence that could he led in a trial must be against accused persons and 
no one else. He, therefore, submits that the evidence that is sought to be led by the 
prosecution is inadmissible in evidence.” - 


Having thus set out the arguments of both sides, the learned trial Judge stated 
his conclusion as follows: 

“I think that the evidence m a criminal trial that could be led must be admissible 
against the accused persons only and, therefore, the evidence of actions and statements 
of another person, apart from the question of tt being of the agent of the accused, Js not 
admissible. Section 10 (of the Evidence Act) as explained by the Privy Council in Mirm 
Akbar v. The King-Emperor,; clearly lays down that the statements and actions of the 
co-conspirator would only be evidence against the accused persons, provided they are within 
the period of conspiracy...I do not think, therefore, that Lala Shankarlal or Mahajan or 
Doshi are accused persons before me and, therefore, the subsequent conduct of these 
R ee ee ee eer eens 
persons is not admissible.” 

It is necessary, therefore, to appreciate clearly what exactly the bey 
Council in Mirze Akbar’s case’ has decided and whether the learned trial 
Judge was right in coming to the conclusion he did on the authority of that 
decision. In the said case their Lordships of the Privy Council elucidated 
the principle of admissibility of evidence in cases of conspiracy by reference 
to the English leading case of The Queen v. Blake?. That was a case in which 
two persons, T. and B., were charged for conspiracy to cause certain imported 
goods to be carried away from the port of London and delivered to the owners 
without payment of the full customs duty payable thereon. T. did not ap- 
pear and defend. B. pleaded not guilty. At the trial it was proved that T. 
was agent for the importer of the goods, B. was a landing waiter at the 
Custom House. It was T.’s duty to make an entry describing the quantity 
ete. of goods. A copy of such entry was delivered to B. who was to compare 
this copy with the goods, and, if they corresponded, to write ‘correct’ on T.’s 
entry, whereupon T. would receive the goods on payment of the duty according to 
this entry. It was proved that T.’s entry was marked ‘correct’ by B. and cor- 
responded with B.’s copy and that payment was made according to the quan- 
tity there described, and that the goods were delivered to T. Evidence was 
then offered of an entry by T. in his day book, of the charge made by him on 
the importer, showing that T. charged as for duty paid on a-larger quantity 
than appeared by the entry and copy before mentioned. It was hald that all 
this evidence was admissible against B. But the question arose as to the ad- 
missibility of a further item of evidence. It was proved that B. received the 
proceeds of a cheque drawn by T. after the goods were passed. The counter- 
foil of this cheque was offered in’ evidence, on which an account was written 
by T. showing, as was suggested, that the cheque was drawn for half the 
aggregate proceeds of several transactions,.one of which co nded in 
amount with the difference between the duty paid and the duty y due on 
the above goods. It was ruled that that item was not evidence aetna B. 

1 L. R. 67 I. A. 336, s.o. 48 Bom.- 2 (1844) 6 Q. B. 126; 115 Engish Reports 
LB a re : 
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Referring to this- case their Lordships of the: Privy Council stated -as follows 
in Mirga Akbar’s caso: -> 

‘The English rule on this matter (Le, as to tho admissibility af evidence relating to 
à charge of conspiracy) is, in general, well settled. Itis a common law rule not based on, 
or limited by, express statutory words. The leading case of The Queen v. Blake illu- 
strates the two aspects of it, because that authority shows both what is admissible and 
what is inadmissible. What, in that case, was held to be admissible against the conspira- 
tor was the evidence of entries made by his fellow conspirator contained in various docu- 
ments actually used for carrying out the fraud. But a document not created in the course 
of carrybeg out the transaction, but made by one of the conspirators after the fraud was 
completed, was held to be inadmissible against ‘the other...It pee nothing to do with 
carrying the conspiracy into effect.” ` 
Their Lordships in that case also referred with approval to two cases of the 
Indian High Courts, viz, Emperor v. Abam Bhushan Chuckerbutty? and 
Emperor v. Vaisham yan®, In tha case in Emperor v. Abam Bhushan 
Chuckerbutty, one le the documents sought to be put in evidence was a 
statement of one of the co-conspirators, Abani, before a Magistrate after he 
was arrested. In that statement he implicated himself and a large number of 
persons in the conspiracy. The question that arose was how far it could be 
used as evidence of the conspiracy and of the fact that the others were co- 
conspirators. Their Lordships held es follows: 

“We have come to the conclusion that the statement of Abani cannot properly be 
treated as evidence under section 10 of the Evidence Act. That section, in our view, is 
intended to make evidence communications between different conspirators, while the 
conspiracy is going on, with reference to the carrying out of the conspiracy.” 

It may be added that this statement was merely treated as a confessional state- 
ment falling within the scope of s. 80-of the Evidence Act and usable only as 
such against the. co-accused. “The case in Emperor v. Voatshampayana 
was also a case of conspiracy in which an approver as co-conspirator gave evi- 
dence. He gave evidence of statements, made to him by another co-conspirator 
by name Swamirao, who was not an accused before the Court, which had refer- 
ence to the alleged attack om the Lamington Road police station which was the 
object of the conspiracy. These statements were alleged to have been made 
after the return of the attacking party to the approver at his residence, Ob- 
jection was taken to the admissibility of such ‘statements made after the 
completion of the attack as evidence under s. 10 of the Evidence Act. This 
objection was upheld on the ground that such statements made after the com- 
pletion of the attack could not be said to have been made ‘‘in reference to 
their common intention.’’ It was pointed out that the word ‘intention’ im- 
plies that the act intended is in the future. It is noteworthy that in this case 
the statements under consideration were made‘by a co-conspirator who was 
not.an accused at the trial, and it was not suggested that his evidence would be 
admissible on the ground that such statement would be admissible against him- 
self to show that he was 4 co-conspirator with the accused on trial and that it 
would become relevant on that basis, an argument of the kind which appears 
to have found favour with the learned Judges of the High Court in this case, 
as will be presently seen. In Mirea-Akbar’s case itself thd question at issue 
was about the admissibility on the charge of conspiracy, of a statement made 
by one of the co-conspirators before a Magistrate after arrest. That was held. 
to be not admissible. 


The point to be noticed in all these cases is that the statements which have 
been ruled out as inadmissible under s. 10 of the Evidence Act were not 
sought to be made admissible under some other section of the Elvidence Act. 
It, ie farther to be noticed that in the leading case of The Queen v. Blake, 


ig (1844) 6 Q. B. 126; 115 Engish Depar $ Se L L.R. 55 Bom. 889, s.o. $3 
2 ` (1910) I. L. R. 38 Oal 169. 
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the question of-admissibility- was dealt with as being one: under the general 
law, and yet the only criterion of admissibility was that which was special to 
the cases of conspiracy. There was no suggestion that such evidence could be 
brought in under any other category of admissibility of evidence. It was 
ruled in that case that the statement in question was totally inadmissible to 
prove conspiracy. It appears, therefore, that Mirza Akbar’s case’ is a clear 
authority for the position that in criminal trials, on a charge of -conspiracy 
evidence not admissible under s. 10 of the Evidence Act as proof of the two 
issues to which it relates, viz, of the existence of conspiracy and of the fact 
of any particular person being a party to that conspiracy, is not issible at 
all But it is necessary to appreciate clearly that what is sought to be admit- 
ted in such a case is, something said, or done, or written by any one of the 
co-conspirators behind the backg of the: others as being in law attributable to 
the others, and what is sought to be proved by such evidence taken-by itself is 
the existence of the conspiracy as between the alleged conspirators and the 
fact that a particular person was a party to the conspiracy. It is such evi- 
dence that is inadmissible otherwise than under s. 10 of the Hividence Act. 
Quite clearly, in the normal class of cases, such evidence is admissible as 
a po himself and not against others, excepting where there is relationship 
of agency or representative character or joint interest. (See s. 18 of the 
Evidence Act). In civil cases it is well settled that a principal is bound by 
the acts of his agent if the latter has an express or implied authority from the 
a and the acts are within the scope of his authority. Therefore acts of 

an agent are admissible in evidence as against the principal. An analogous 
principle is recognised in criminal matters in so far as it can be brought m 
under s. 10 of the Evidence Act. It is recognised on well established autho- 
rity that the principle underlying the reception of evidence under s. 10 of 
the Evidence Act of the statements, acta and writings of one co-conspirator 
as against the other is on the theory of agency. This is recognised in Emperor 
v. Shafi Ahmed? and also in Emperor v. Vatshampayan®, the case al- 
ready mentioned above and referred to with approval by the Privy Council 
in Mirza Akbar’s case. In Roscoe’s Criminal Evidence (16th ed.), at p. 482 
bottom, when dealing with the evidence relating to criminal conspiracy, it is 
stated as follows: 

“An overt act committed by any one of the conspirators is sufficient, on the general 
principles of agency, to make tt the act of all.” 

Now both the English rule as recognised in The Queen v. Blake* as well 
as the rule in s. 10 of the Evidence Act confine that principle of agency in 
criminal matters to the acta of the co-conspirator within the period during 
which it can be said that the acts were ‘‘in reference to their common intention”, 
that is to say, as held by the Privy Council in Mirga Akbar’s case ‘‘ 
said, done or written, while the conspiracy was on foot’’ and ‘‘in carrying out 
conspiracy.” The Privy Council has explained the basie principle in the fol- 
lowing terms (p. 848): 

. “Where the evidence is admissible tt is, in- their Lordships’ judgment, on the principle 
that the thing done, written or spoken, was something done in carrying out the conspi- 
racy, and was recetvable as a step in the proof of the conspiracy.” 

It appears, therefore, that the learned trial Judge was right in his view that 
the admissibility of evidence of the kind which is now under consideration is 
ruled out on the authority of Mirra Akbar’s case. The, argument that such 
evidence, even if it is of the conduct of a deceased conspirator, ig admissible 
under s. 8 of the Evidence Act as being evidence of conduct on a relevant 
igsue, would appear to be untenable on the very terms of s. 8, apart from the 
authority of Mirza Akbar’s case. Section 8 in terms says as follows: 

“The conduct of any person, an offence against whom ts the subject of any proceed- 


] (1940) L. R. 67 L A. 836. L. R. 1159. 
2 (1925) $1 Bom. L. R. 515, 519. 4 (L844) 6 Q.B. 126; 115 Engish Reports 
3 t1981 LL.R. 55 Bom. 839, s.o. 88 Bom. ~ 49. - 
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fo, in rlovan, if each conduct Influences or is tfinenood by any fact in tue or ele- 
vant fact.” 

This appears clearly to rule out the conduct of Lala „Shankarlal, Doshi and 
Mahajan behind the backs of others, as inadmissible. Such conduct would be 
admissible only to the. extent that it is permissible under s. 10 of the Evidence 
Act, if. it is the conduct of a co-conspirator whether he is alive or dead and 
whether on trial before the Court or not. Mr. Khandalawala in his arguments 
against this. view has suggested.some hypothetical cases to show the difficulties 
that may arise on such a view. But a close consideration of these 
hypothetical cases does not show that they raise any serious difficulties. It is 
unneceæsåry to notice them at any length. 

The learned Judges of the High Court (in reliance on certain English deci- 
sions which, with i Sa not appear to have any direct bearing on the ques- 
tion at.issus) were e opinion that since a person’s conduct is admissible 

against himself without the limitations of s. 10 of the Evidence Act, the con- 
` duct of Lala Shankarlal would be admissible to show that there was a conspi- 
racy and that he was a conspirator in it. It appears, with great respect, that 
this reasoning is fallacious. The admission of such evidence, in proof of 
conspiracy or of the fact that he was a co-conspirator, is, in its essence, atimis- 
sion not as against himself but as against the others who are on trial. To the 
extent that such an issue, Le., of there being a conspiracy and of his being a 
co-conspirator is relevant at the trial, it must be proved only by evidence under 
s. 10 of the Evidence Act, which is an exceptional section limited in its appli- 
cation to conspiracies to commit an offence or to commit an actionable wrong. 
The learned Judges have also failed to notice that the evidence of conduct ad- 
missible under s. 8 of the Evidence Act is of conduct of a person who is a party 
to the action. It is thus reasonably clear that evidence of acts, statements or 
writings of a co-conspirator either under trial or not on trial but outside the 
period of conspiracy, would not be admissible in proof of the specific issue of 
the existence of the conspiracy. It is necessary to add that my learned 
brothers prefer to reserve their opinion on this legal question on the ground 
that it does riot call for decision in this case. 

‘In any case, and as already explained above in the aier portion of this 
judgment, it may happen with reference to the facts of a particular case, that 
evidence would be admissible of various facts outside the period of conspiracy, 
if they are relevant on any substantial issue in the case, as for instance (in 
this- case) the bogus character of the loans and the criminal intention of each 
individual accused. In respect of such issues, the statement, act and writing 
of an individual co-conspirator outside the period of conspiracy may be nothing 
more than ‘a link in the chain of evidence relating to such matters or prefatory 
,or explanatory matter within reasonable limite. It would then be admissible 
mm that context, but not as affecting the other co-conspirators by its being treat- 
ed as their act or statement on the theory of agency (though b chind their back). 
It has also been seen above that in the present case evidence, if any, of the 
acts, statements and writings of Lala Shankarlal and other co-conspirators Was 
admitted by the learned trial Judge only on that footing. Therefore the eon- 
tention of Mr. Chari for the appellants that a good deal of inadmissible evi- 
dence has been let in, cannot be sustained. 

- The next point that is urged is that a number of documents put in evidence 
which are said to be in the handwriting of one or other of the accused were 
sent to a handwritifig expert for his opinion and that the expert was not 
called as a witness on the prosecution side, nor was his report exhibited, but 
the jury was asked to compare the handwritings in the disputed documents 
with the admitted -handwritings ‘and to form their own conclusions. It is 
urged that this was not-fair and that the prosecution was bound to examine 
the handwriting expert and exhibit his report. It is well settled, however, that 
the Court cannot normally compel the prosecution to examine a witness which 
it does not choose to and that the duty of a fair prosecutor extends only to 
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examine such of the witnesses who are necessary for the purpose of unfolding 
the prosecution story in its essentials. (See Habesb Mohammad v. The State of 
Hyderabad.!) Mr. Khandalawala appearing for the prosecution states that-the 
examination of the handwriting expert was not in any sense necessary in this 
ease for unfolding the prosecution case, and we are inclined to agree with him. 
Even if a different view is to be taken as to the duty of the prosecution to 
examine such a witness, all that can be said normally in such a case is that 
the defence is entitled to comment upon it and to ask the jury to draw an 
adverse inference in respect of that portion of the case to which the evidence 
of the handwriting expert relates. Mr. Khandalawala for the Saas 
points out that in fact this has been done by Mr, Chari when addressing th 
jury for the defence. He states also that he himself in his address told the 
jury that it was open to them todo so. Mr. Chari’s grievance, however, is that 
the Court has not in terms directed the jury to this effect in its charge to the 
jury. That no doubt appears to be so. But in a case like this dealing with 
so many details, we see no reason to think that this omission of the learned 
trial Judge was likely in this case to have caused any serious prejudice in the 
circumstances above stated. 

There is next a similar point sought to be made out in respect of the non- 
examination of three persons, viz, Chandulal Ratanchand Shah, Himatlal F. 
Parikh and Himatlal Harilal Shah. It is pointed out that shares were distri- 
buted to these three persons also along with the distribution of shares to the 
various conspirators. It is suggested that if they were examined as witnesses, 
they would have been able to show the circumstances in which the distribution 
of the shares had been made, and this would have enabled the accused to show 
that such distribution was innocent and not by way of dishonest gain. The same 
considerations as with reference to the non-examinatom of the handwriting 
expert apply also to the non-examination of these three persons. It has also 
been pointed out to us that these transfers of sharees to these three persons 
wok place before the amendment of s. 6A of the Insurance Act, 1938 (IV of 
1988), and that consequently their non-examination would not have resulted 
in any serious prejudice. However that may be, we are unable to find any 
adequate reason to think that the trial is m any way vitiated by the non- 
examination of these witnesses or of the handwriting expert. 

The next argument advanced by Mr. Chari for the appellants is that the 
prosecution was enabled to ask the jury to convict the accused on a considera- 
tion of prosecution evidence tending to prove alternative sets of facta in rela- 
tion to one of the important questions m the case and that this is not per- 

missible in law. This argument has a bearing both on the general case against 
all the accused and also on the case against the appellant Caveeshar. It has 
reference to the following portion of the prosecution case. It is to be recalled 
that the original loan of Rs. 25 lakhs and odd from the funds of the Jupiter 
to Caveeshar on the alleged security of his supposed properties in Delhi was, 
according to the prosecution case, sought to be supported by the conspirators 
by certain appearances, vir., an application for such a loan, a valuation state- 
ment of the alleged properties and other necessary papers and also by certain 
resolutions Nos. 5, 6, 7 and 8 of the Directorate of the Jupiter at its meeting 
dated January 11, 1949, sanctionmg such loan on the basis of such papers. 
The prosecution case appears to be that as a fact these papers were non-exist- 
ent and the resolutions Nos. 5, 6, 7 and 8 were not in fact passed, on the date 
when, according to the present appearances in the minutes”book, the matter waa 
taken up for consideration by the Board of Directors at its meeting of 
January 11, 1949. For this purpose they rely amongst other things on the 
avidence of one Subramaniam, the Secretary of the Directorate, whose duty 
generally was to attend all meetings and to keep a note of the minutes of the 
business done at each meeting. The prosecution evidence appears also to be 
that the necessary papers and resolutions were brought into existence on & 
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later date and ante-dated and interpolated. . With reference to this cass of 
the prosecution the learned trial Judge in para. 545 of his charge to the jury 
atated as follows: 

“The question whether the resolutions Nos. 5, 6, 7 and 8 were passed or not (an 
January 11, 1949) is an important question to consider so far as the criminal intention 


alleged.on -the part of the accused Nos. 1, 2, 3 and 4 are concerned. In this case what __ 


you have to consider is whether you are prepared to believe the evidence of Subramaniam 
or not that no such resolutions were passed at the said meeting. If you disbelieve his 
evidence on this point, then consider whether apart from his evidence, there is sufficient 
evidence gn record to lead you to the conclusion that no such resolutions were passed. 
If you come to the conclusion that there is no other convincing evidence to show that 
the resolutions were not passed, then you will come to the conclusion that they were 
passed. in the said meeting as it was in the minutes.¢ In that case the resolutions having 
been passed, you have to consider whether the accused bona fide believed that they 
were authorised to deal with the funds of the company and pay the amount of Tropical 
Insurance Co. on behalf of Caveeshar.” 

We do not see anything in this portion of the charge to the jury to justify the 
contention that the prosecution was permitted to rely on alternative sets of 
facts. It was certainly open to the prosecution to rely in a matter of. this 
kind both on: direct evidence and on circumstantial evidence and to maintain 


that even if the direct evidence of Subramaniam is not acceptable, the circum- . ` 


tantial evidence is enough for the proof of its version. The alternatives which 
the learmed trial Judge in his charge to the jury as extracted above referred 
to were, in the first instance, alternatives which arose on the reliance of the 
prosecution both on the direct and on the circumstantial evidence, and then, 
the alternatives which arose. for consideration, in favour of the accused if 
both the direct and circumstantial evidence of the prosecution in this behalf 
are not acceptable. The alternatives presented for the prosecution are not in 
any sense the presentation of any inconsistent cases. Doubtless the prosecu- 
tion cannot be permitted to.lead evidence relating to inconsistent casos. But 
80 far as we have been able to apprehend, that is not what has been done in 
this case. We are, therefore, unable to see any substance in this contention. 
It may be noticed in this context that none of the documents connected with 
this Caveeshar transaction are now available. Indeed that was the position 
also even by the time when the auditors wanted to see those documents in the 
year 1950, the explanation of the Directors at the time being that since that '. 
loan to Caveeshar was discharged by him by complete payment all the rele- 
vant documents had been returned to him. Of course, the case of Caveeshar 
himself is that he was not a party. to.the alleged loan and that he was not 
aware of any such documents and that the manipulations, if any, were behind 
his back. 

Mr. Ohari next complains about what he says is a serious mis-direction to 
the jury inasmuch as the learned Judge asked the jury to ignore the fact 
that by the time the complaint was fled in 1951, the money allegedly taken 
out of the Jupiter by means of the two impugned transactions of January 20, 
1949, had been put back in cash and that the auditors themselves were ulti- 
mately satisfied about it and that the shareholders at their general meeting 
in 1950 also accepted Lala Shankarlal’s explanation in respect thereof. But 
we do not think that, in view of the evidence given for the prosecution in the 
case to the effect that this situation was hurriedly brought about in the month 
of October, 1950, by utilising the securities of the Jupiter itself for pur- 
chasing the controlling block of shares of the Empire of India and by getting 
money out of the Empire of India, it would have been fair to the prosecution 
to direct the jury to take the apparent return back of the moneys of the 
Jupiter shown as given on the various investments, as a true indication of the 
alleged misappropriation having ‘been proved to be merely an unwarranted 
suspicion. In the circumstances, the learned Judge appears to have been 
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right in directing. the jùry: to ignore that portion of the ease either for -or 
against the accused. 

‘The next argument which requires notice is about what are said to be cer- 
tain irrational featurea of the prosecution case.- It would appear that in the 
arguments addressed by thé defence counsel to the jury in the trial Court a 
number of circurhstances relating to the various alleged manipulations have 
‘been pointed out which, on the assumption that the accused were parties to 
the conspiracy.as charged, could only be characterised as irrational conduct of 
the various accused concerned and which circumstances, it was urged, must 
' therefore betaken to be prima facts in their favour as supporting fheir de- 

fence, vig, that they had’ no- knowledge of the criminality of the transactions 

' which might have actuated the mind of Lala Shankarlal, but that so far as 
they were concerned, they acted in perfect good faith The complaint of 
Mr, Chari for the defence, both in the High Court and here, is that the learned 
trial Judge has not adequately dealt with them in his charge to the jury and 
that the appellants have been prejudiced thereby. The learned trial Judge 
has dealt with this aspect of the case in para. 556 of his charge to the jury 
and the learned Judges of the High Court have somewhat more elaborately 
dealt with this at pages 159 to 162 of the typed paper-book containing the 
Judgment of the High Court. Mr. Khandalawala appearing for the prosecu- 
~ tión points out to us that these alleged irrational features have been dealt with 
‘`n by the learned trial Judge in his charge to the jury then and there with refer- 
ence to each particular item of evidence when it had to be referred to m the 
context of the general narrative or the narrative as against each individual 
accused. All that can be said is that the learned trial Judge has not once 
again repeated the same when drawing the attention of the jury to this speci- 
fic argument of Mr. Chari, who appears to have stressed them in a general 
` sweep by clubbing these together as being thirty irrational features. We 
agree with the High Court that there is no reason to think that the somewhat 
summary way in which the learned trial Judge dealt with this in para. 556 
of his charge to the Jury can be taken exception to in the circumstances of 
the case as being any material non-direction. 

A special argument has bean advanced on behalf of the appellant Cavee- 
shar that he was not a Director of the Jupiter and was not present at any. 
pf the meetings ye the conspirators as Directors of the Jupiter and that the 
evidence against him was more or leas on the same footing as that against 
_Jhaveri, accused 8, who has been acquitted, at least in so far as it relates to 
the period of conspiracy and that his case has been affected by the prejudice 
which may have been engendered in the minds of the jury by the evidence 
relating to the acts of Lala Shankarlal beyond the period of conspiracy. 

‘ behalf of the prosecution we have been shown by Mr. Khandalawala enoug 
admissible evidence against him which, if the jury choose to accept, could 
reasonably be the basis for conviction. 

| Having given ‘our best consideration to all the arguments addressed on both 

the sides, -we have come’to the conclusion that there is no sufficient reason for 

interference in special leave with the convictions, based on the acceptance by 

- the trial Judge of the verdict of the jury. All the appeals are accordingly 
dismissed. , 


Appeals dismissed. 
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aren Je The main question’ for determinato in this Appeal by aaa. 
es ig whether the High Court has power, and if-so; the’ éxtent of such S 
power, to revise an order of discharge- passed bya Presidency Magistrate. . 
The order impugned in‘ this. case. was ere by a Divisiox Bench -of the 
Bombay High Court (Bhagwati and Sna JJ.); dated June 22; 1951, setting 
agide.the order dated September 9, 1950, passed by a Presidency Magistraté 
of Bombay, directing the appellants, who were accused Noa 1 and 2‘before’the 
learned magistrate, to take their trial in:the Court of Session, on-a:charge.. 
‘under s. 409, Indian Penal Code as against accused No. 1 and under s. 409,:% 
read with s. 109, Indian Penal Code, as against accused No.2. - 


: The fasts leading upto this appeal, in bare- outline, are as follows : On July. 


8, 1947, Raja Dhanraj Girji Narsingh Girji, Chairman 'of the Dhanraj Mills“ 
my Limited, who will.be referred to'in the course of this judgment as, the com-: 


. plainant, lodged a first information report before the Inspectot of Police, +- . 


n.: General Branch, O.1.D,,- Bombay, in writing; to -the affect ‘that the Dhanrajs ` 


were formerly. his private property which he converted ‘into a limited |. ° 
concern in 1985. He is the life Chairman of the Board: of+Direttors of the’ 
concern. Till 1987, he was the Managing Agent, ‘but in that’yedar, he trans-‘ 
ferred: the managing agency to: ‘Ramgopal Ganpatrai, appellant No: 1, who coh. ¥ : 


-~ . verted the:managing agency into & private limited concern consisting: of -him- 
., self and members-of his family. In 1943, appellant No, J floated two private’. 


limited concerns under the name and style of (1) Ramgopal Ganpatrai and 
Sons as the Managing Agents and (2) Ramrikhdas Balkisan and Sons Limited, 
as the selling agents. Thus, appellant No. 1 came to have control of the managing - 


, agency and the selling agency as also of the Mills, all inter-connected. The * 


complainant had six annas share in the managing agency and the remaining 
interest therein was owned by appellant No. 1 and his family. Differences 


“Decided, October 8, 1957. Criminal Appeal 4 (1888) 1 L. R 5 All l6. i 
No. 3 of 1954. 5 (1910) CL.R. 85 Bom. 168, s.o. 12 Bom. 
1 (1909) L L. R. 36 Cal 904. L. R. 028. . ar i 
2 (1803) IL L. R. 27 Bom. 84, s.o. 4 Bora. Tr LL.R..58 Bom. 125, s.c. 37 Bom. 
R. ° ‘ ae , 


$ (1887) LL. B. 11 Bom. 372. 
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'* DkKewise, been cashed by the employees of the Mills and similarly. misappropriat- . ' 
.ed to the appellant’s ‘account. A third series of bogus purchases are gaid to 
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aroge, Teta the soimplittient ‘and’ ‘appellant No; 1. in a of, the affaits of 
the Mills. ` The’ .complainant’s suspicions were; aroused, with respect to the 
gecoùnts of the, Mills, and as a:result of his private enquiries, he claims to have 
discovered -that “‘there were large defalcations ‘committed in the management 


‘of this Mill”. ` Jt appéared to him that. during September to December, 1945, 
‘appellant: No. 1 as; the Managing. t, in the course of his large purchases 


of cotton, bales, fór- consumption in the Mills, had “‘dove-tailed im these trans- 
actions “about 20 bogus entries of’ Socal ‘purchases of 3,719 cotton bales from 
fictitious merchants in the Bombay market. The cost of these _ purchases: in- 


volved an approximate 'sum of Ra. 8,27, 000:"?- Against- thé customary ractice | 


of the Mills, appellant No. 1 made payments in respect of those fictitious pur- 


. chases by: bearer cheques which were cashed by- his men’-and the cash thus 
. obtained was misappropriated by, him to his personal ‘use and’ account. In - 


order. to cover up those fictitious and bogus purchases, false entries had been 
made.in the books and registers and the receipts kept-by the Mills.: In ordér 
to: balances -the stock-in-hand of cotton bales, appellant No. 1 and his associates 
in the crime like: appellant No.-2, who is described as the office manager, showed 
bogus sales of an equal number. ‘of bales said to contain deteriorated cotton’ at 
reduced rates... Thè sale-price of such bogus sales amounted to Rs. 4,19,000, 
thus causing a loss of over four. lacs of rupees to the shareholders. The sale 
price is also said to have been‘received in cash by bearer cheques which have, 


have been in respect of stores, dyes and chemicals, ete., approximately of the 
value of five lacs of rupees ‘‘by falsely debiting various sums of money to a 


_, number of non-existant parties.’? In order to conceal the fraud thus perpe- 


trated on the Mills, other false entries in the books of account and other 
documents relating to those bogus transactions were alleged to have been made 
-by appellant No. 1 and- his underlings. It-was; further, alleged that the eom- 
plainant’s - ‘suspicions were further strengthened by the false statement made 
at a Directors’ mee that there was a strike and that the strikers had burnt 
rome recerds of the Three persons,- namely, appellant No. 1 Harprasad 
Gupta, appellant No. 2 and A. R. Mulla -Feroz who was subsequentl tly discharged 
by the magistrate, were named as the three accused persons concerned in the 


-crime ‘of-embedzlement: in respect of the funds of the Mills.. During theit ’ 


. investigation, the police -had taken posseasion of the relevant books. of account 
from the precincts of the Mills. On July 19, 1948, a charge-sheet under’ 409 
and s. 409/109, Indian Penal- Code, was submitted by the Police against the 
aforesaid: three: persons for defalcation of Re. 8,97,785. and odd between August 
Ei 1945, to July 1956. oe names of 40 .witnésses appear in the charge 
sheet, 


The learned’ Pre deny Magistrate, Shri C B. Volkar, passed: a- E aes 


' order’ in which he considered the question whether the enquiry against the 


accused persons ‘should: take the form of ‘the procedure for summons trial or for 


‘+a warrant trial or commitment proceedings p ei E e nee feitta 


on trial before a Court of Session. After a consideration .of the police 

‘sheet and his own powers adequately to, punish the offenders if their offences 
were made out, and the. relevant provisions of me Criminal. Procedure Coda, 
he rogorded the following-order: .. - 


Tiol that this case is govemed-by a. 207 Criminal Procedgre-Code snd as such 


. (a ee ee ee 


Thereafter, the learned’ magibtrate. axamined:as many as 42- Witnesses for the 
prosecution between November, 1948, and October, 1949. He also considered 
the written stétements of the acctised persons filed miOctober and December 


. that year artd a very large volume of documentary évidence; which was exhibit- 


ed in the case, numbering many hundreds of -exhibit# ‘and running ‘into ‘thou- 
sands of pages, as will presently appear. On- December -17, 1949, after hearing 


counsel -for -the parties and condidering their-respective versions as, contained 
La Fe, A 
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in the oral and documentary ine the ledrned magistrate painted: the 
following order: 


_*,..1 agree with this view and order that accused No. 3 should be discharged. 
As regards accused Nos. 1 and 2 I hold that there is a prima facie case to charge 
them and for reasons already mentioned I restrict the charges to the following counts:”. 


Then, he framed seven separate charges in respect of much smaller sums 
against the two accused persons under s. 409, read with a. 109, Indian Penal 
Code. 

He also decided, apparently on a misunderstanding of a circular issued by 
‘the Registrar of City Civil and Sessions Court, of August, 1949, to try the case 
himself. This, in our opinion, was a serious mistake on his part inasmuch as 
he lost sight of those very considerations on which he had previously, in’ his - 
order of May 6, 1948, decided to hold only a ‘preliminary inquiry ‘‘on Seasions 
Form”. The learned magistrate appears to have thought that, as an offence 
under s. 409, Indian Penal Code, was not exclusively triable by a Court of 
Session, irrespective of the enormity of the offence alleged and his power pro- 
perly and adequately to punish such an offence, he was empowered by the 
circular aforesaid to try the case. This was a grave error in exercise of judi- 
cial discretion vested in the magistrate. 

The State Government of Bombay moved the High Court against the order 
aforesaid of the learned Presidency Magistrate deciding to try the case himself 
on the seven mutilated charges framed by him. The application in revision was 
heard by a Division Bench consisting of Bavdekar and Chainani, JJ. The 
High Court by its order dated March 1, 1950, remitted the proceedings to the 
learned magistrate, after reframing the "charges which are as under: 

_ “That you, accused No. 1 Ramgopal Ganpatrai Rula being an agent of the Dhanraj. ` 
Mills Ltd., and in such capacity entrusted with property, viz., the amount of Rs. 6,06,661-3-6, 
being the proceeds of the cheques Nos. Exhibits J|22, J|23, J|25, Hi8, Hl4, Jj, Jj2, Ji4, 35, 
J|S0 to J|82, J|83, 7/84, J|10 ta J|13, belonging to the said Milla, committed at Bombay, 
between the dates of the 2lst August, 1945 and the 31st of December, 1945, criminal 
breach of trust with respect to the above property, and thereby committed an offence 
punishable under section 409 of the Indian Penal Code and within the cognizance of the 
Court of Session of the City of Greater Bombay. 
, And I further charge you, accused No. 2 Harprasad Ghasiram Gupta, and the 
said Ramgopal Ganpatrai Rula, accused No. 1, between the dates of the Zist of August, 
1945 and the 3ist of December, 1945, at Bombay committed the offence of criminal breach 
of trust as an agent in respect of the amount of Rs. 6,06,661-3-8, being the proceeds of 
the cheques Exhibits J|22, J|28, J/25, H[8 and H/4, Jil, J12, Ji4, J5, 3/80 to Jja2, J|33, J|84, « 
J/10 to J{13 belonging to the said Mills, and that you between the said dates and at the 
game place abetted the said accused No. 1 Remgopal Ganpatrai Rula, in the commission 
of the ‘said. offence of criminal breach of trust as an agent, which was committed in 
consequence of your abetment, and you have thereby committed an offence punishable 
under section 108, when read with section 409 of the Indian Penal Code, and within the 
cognizance of the Court of Session, Greater Bombey.” 


` After setting out the case of the parties in some detail, the High Court acced- 
ed to the arguments made on behalf of the State that the charges framed by 
the learned Presidency Magistrate, required to be completely changed in form 
and substance. Though it did not “‘desire to fetter the discretion of the magis- 
trate’’, it clearly expressed the view that ‘‘the case ought to be committed 
to the Court of Session’. The High Court clearly took the view that the mag- 
nitude of the case and the amount of punishment in the event of a conviction 
clearly justified a committal But inspite of giving that clear direction in 
view of the fact that the magistrate himself had found a prima faote case for 
the prosecution, it returned the proceedings to the karned magistrate after re- 
framing the charges, with a direction to expedite the case. 

_ On receiving the case back rom the High Court, the learned magistrate re- 
corded the evidence of two defence witnesses in great detail, covering about 50 
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pages in print and accounting for the months of March to June, 1950. It 
appears that in spite of the expression of opinion by the High Court, as afore- 
said, that it was a fit case for committal to the Court of Session, the learned 
magistrate decided to discharge the accused. On September 9, 1950, after hear- 
ing the arguments, he wrote a very elaborates judgment running into more than 
80 pages in print. Though in form it is an order passed in commitment pro- 
ceedings, it reads like a judgment after a full trial. The learned magistrate 
stated the prosecution case in all its details, setting out the documentary evl- 
dence on which the charges were based, running into 38 paragraphs and ten 
pages in print. Then, he proceeded to state the defence version equally ela- 
borately, and embarked upon a very detailed examination of the evidence in 
the case, to find which version is the more acceptable one. He felt convinced 
that the defence version dependMmeg as it did on the large mass of documentary 
evidence, explained by oral evidence of both sides, was the more acceptable one. 
He discussed seriatim the evidence which according to the prosecution lent 
itself to the sinister inferences to be drawn against the accused persons, and then 
weighed all that evidence and balanced it as against the innocent inter- 
pretations sought to be put on that large mass of evidence on behalf of the 
accused. In the result, he passed the following order in the last paragraph of 
this judgment: 

“This case is pending with me for about two years and had gone on practically on 
the basis of audit of the mill accounts in respect of these transactions in a Criminal 
Court. I do not think that I will be justified In permitting the time of another court 
being occupied for this case unless a conviction in the case is reasonably probable. For 
several reasons given above and looking to the evidence of the prosecution as regards 
the question of delivery being taken or not, I am of the opinion that on the evidence 
before me no criminal court would convict the accused and I therefore hold that there 
are no sufficient grounds for committing the accused for trial and this is not a fit case 
to go to the sessions.” 

The Government of Bombay moved the High Court in revision against the 
aforesaid order of discharge against the two appellants. The revisional appli- 
cation was heard and-disposed of by a Division Bench by its Judgment and 
order dated June 22, 1951, which is almost as long as that of the learned Pre- 
sidency Magistrate, running into about 30 printed pages. The High Court, 
after going into the history of the case, set out the prosecution version and the 
voluminous evidence on which the prosecution case was founded. The High 
' Court pointed out that from a cursory examination of the evidence led on be- 
half of the prosecution, it appeared: that 3,719 bales of cotton were purported 
to be purchased by the Mills, and an equal number of bales of that commodity . 
were purported to be sold on behalf of the Mills, during the months of Septem- 
ber to December, 1945; that not only the number of bales was the same but also 
the classification of cotton purchased and sold; that except in two instances, in 
almost all cases of purchases and gales, the transactiona of sales purported to 
have taken place some days after the alleged purchases, and that in no case 
did any sale purport to have taken place earlier than the purported purchase; 
that unlike admittedly genuine transactions, weighment certificates were not taken 
by the sellers but by accused No. 2 to P. W. Chottey Lal; that the invoices from 
Chottey Lal were not taken by the sellers but by accused No. 2; that cheques 
for large amounts running Into thousands and lacs of rupees, prepared by 
Bhatt—a bank employee—were not crossed and orderechegues but bearer 
cheques; that such bearer cheques were not made over to the alleged sellers or 
their agents but were taken away by accused No. 2; that those cheques were not 
cashed by the alleged sellers but by the employees of the Mills; that the receipts 
for the amounts were signed by persons like accused No. 2 for fictitious agents 
of fictitious vendors. These were some of the circumstances which had been 
strongly relied upon by the proseention for showing that all those alleged 
transactions of sale and purchase of cotton bales, were bogus transactions which 
had been entered in the books of account kept by the company with a view to 
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benefiting the accused persons, particularly, accused No. 1. It was also pointed 
out that most of the moneys obtained in the course of the alleged transactions 
of sales and purchases were in one-thousand-rupee notes. 278 of such one- 
thousand-rupee notes were traced to a bank on account of appellant No. 1, and 
118 of such one-thousand-rupee notes were traced to another bank on similar 
account. It was also pointed out in the judgment that no previous permission 
of the Textile Controller was obtained in respect of the movement of cotton, 
which, during the relevant period, was necessary under-the law. Similarly, 
in respect of the purchases of stores, etc., the persons shown in the memoranda 
of purchase, were not found in the market to be dealing with any such com- 
modities and did not possess the necessary licence. 


The High Court also noticed the arguments advanced on behalf of the accused 
persohs to the effect that the transactions of sales and purchases which were 
alleged by the prosecution to be mere fictitious transactions which had no exist- 
ence in fact, were real transactions but had been in the ostensible names of some 
persons for the benefit of accused No. 2 and his partners who did not thmk it 
advisable or expedient to use their own names; that the transactions have been 
regularly entered in the books and registers maintained by the Mills and passed 
through several hands in the usual course of business, as done by the Mills and 
as evidenced by the large number of entries relating to the transactions im- 
peached in this case. The High Court also noticed the several explanations 
offered by the defence to show that the transactions had no sinister significance, 
and that they were capable of bearing innocent interpretations supporting the 
defence version. In our opinion, the High Court need not have examined the 
defence version in as great a detail as they have done; but, perhaps, they took 
that course in view of the very elaborate judgment written by the learned Pre- 
sidency Magistrate. The High Court expressed their conclusions in these terms: 

“We have referred to the evidence on which the prosecution relles and also to tha 
evidence on which the defence relies. We do not wish, nor is t our function in this 
application, to express our views regarding tts eventual acceptance or otherwise. We 
wish to appraise it only prima facie and from that point of view t appears to us that 
having regard to the mass of circumstances and evidence in the case it is not possible 
to say that no Court would ever convict the accused or that the Judge would withdraw 
the case from the Jury on the ground of there being no evidence at all.” 


The High Court then examined the legal arguments advanced on behalf of 
the parties, and a number of rulings of the different High Courts in India. 
Upon such an examination, the High Court’s conclusion is as follows: 

“The correct position is not that he should commit the case to the Sessions Court 
only if a conviction, tn his opinion, is bound to follow. If there are circumstances for 
and against, if there are probabilities for and against, if there is evidence for and against 
with which there is nothing wrong prima facie, which on an appraisement by the jury 
may lead to a conviction or may not, his duty is to commit the case and not discharge 
the accused. The test is that if there is credible evidence which, tf accepted, may lead 
to conviction, he ought to commit. If the magistrate comes to the conclusion that the 
evidence is such that no Court would ever convict, he should not commit the case.” 


In the result, the High Court allowed the application setting aside the order 
of the learned magistrate and directing that the appellants shall stand com- 
mitted to the Court of Session, appellant No. 1 for a charge under s. 409, 
Indian Penal Code, and appellant’ No. 2 under s. 409, read with s. 109, Indian 
Penal Code, that is to'say, on the charges as framed by the Division Bench of 
the High Court in their order dated March 1, 1950, when the matter was 
before tham on the previous occasion. 

The accused persons then moved this Court and obtained special leave to 
appeal from the order aforesaid of the High Court, directing their committal 
to the Court of Session. The special leave was granted by this Court, on 
January 15, 1952, and further proceedings against the appellants in the 
Court of Seasion, were stayed. 
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The learned counsel for the appellants has raised three main contentions 
against the order A esate by the High Court: (1) that this Court should not 
direct a trial of the accused persons after such a long delay of about 12 years 
from the time the offence is alleged to have been committed; (2) that the 
High Court had no jurisdiction to revise the order of discharge Fe by 
a Presidency Magistrate, and (3) that assuming that the High Court 
such a jurisdiction, it erred in setting aside the order of the magistrate when 
there was no’mis-direction in the order of discharge, nor had it been shown 
that it was an improper order in all the circumstances of the case. Under 
. the last heading, a further contention was raised that the High Court had not 
considered all the grounds on which the order of discharge was passed. 


It is convenient to deal with the contentions in the order in which they 
have been raised at the Bar. As regards the delay in bringing the cage to 
trial, it cannot be said that the blame lies all at the door of the prosecution. 
As will presently appear, the accused persons themselves have largely contri- 
buted to this inordinate delay in bringing the case to trial. During the 
period of 1948 to 1951, the cage travelled to the High Court of Bombay, four 
times on interlocutory matters. Only two of those revisional proceedings 
have been noticed above, the other two not being necessary to be referred to 
for the purposes of this appeal. As already stated, special ledve was grant- 
ed by this Court in January, 1952. The records, the preparation of which 
lay mainly with the appellants, was not received until January, 1954. The 
record as prepared at the instance of the appellants and as it stands now, 
runs into eleven big volumes running into over 5,700 closely printed pages. 
Of these volumes, only the first three have been referred to in the course of 
the arguments at the Bar—only portions of them. The remaining eight 
volumes have all gone waste. This case is a very telling illustration of waste 
of public time and private funds. Even after the receipts of the records, the 
parties between them, have succeeded in: preventing the case from being put 
up for final hearing and disposal, for another three years. It is not necessary 
to go into any further details, but the Court must look with great disfavour 
upon, and publicly denounce, the way in which the appeal has been prosecuted 
during the last more than 6 years that the case has remained pending in this 
Court. It cannot, therefore, be said that the appellants have any just griev- 
ance that the case has remained pending for more than nine years since after 
the submission of the charge-sheet and bas not yet been brought to trial. 
They have largely to thank themselves for this result. We cannot, therefore, 
for a moment, entertain the Re ea that on the ground of delay the case should 
not proceed to trial, if this Court upholds the order of commitment made by 
the High Court. 


The most important ground of attack against the order of the High Court, 
is that it had no jurisdiction to set aside the order of discharge passed by a 
Presidency ate. This contention is based upon the ground, firstly, that 
B. 487 of the e of Oriminal Procedure, which specifically deals with the 
power to order commitment, does not, in terms, apply to ce case dealt with by 
a Presidency Magistrate. It was, therefore, suggested that the Legislature 
did not. intend that an order of discharge passed by such a ee should 
be interfered with at all. Secondly, it was contended that those cases, to be 
presently noticed, which have held that the authority of the High Court to 
interfere with such an order is derived from the provisions of ss. 435 and 489, 
- read with s. 428 of the Code, have been wrongly decided.* In other words, it 
is contended that on a proper construction of those sections of the Code, it 
should be held that there was no power in the High Court to set aside an 
order of discharge passed by a Presidency Magistrate, though it has been taken 
ag settled law during the last about half a century, so far as High Courts 
are pleat that such an order is revisable by the High Court. Before 
examining the rulings of the High Courts of Bombay and Calcutta, bearing 
on this controversy, we shall first examine the televant provisions ‘of the Code 
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itself and find out for ourselves whether as a matter of interpretation of those 


sections the contention has any. force. Under s. 485, the High Court or any 
Seasions Judge or a District Magistrate or a Sub-Divisional Magistrate, spe- 
cially so. empowered, has been vested with the power to call for and examine 
the record of any proceeding before any inferior criminal Court, for the pur- 
pose of satisfying itself or. himself as to the correctness, legality or propriety 
of any finding, sentence or order. Section 436, -dealing as it does with the 
power to direct further inquiry, need not detain us. Section 487 is equally 
out of the way, because it deals with the powers of a Sessions Judge or a 
District Magistrate to order commitment in cases triable exclusively by a 
Court-of Session. Section 439 is the operative section and the question now 
before us must be answered with reference to the terms of that section. It 
provides that on examining the record of ‘‘any proceeding’’, the High Court 
‘‘may, in its discretion, exercise any of the powers conferred on a Court of 
Appeal by sections 428...’’, (omitting portions not necessary for our present 
purposes), except that the section does not authorise a High Court to “‘convert 
a finding of acquittal into one of conviction”. We have, therefore, to examine 
the terms of s 423 which contains the powers of an appellate Court in dealmng 
with appeals, The learned counsel for the appellants contended that as an 
order of is not appealable under the Code, it can be set aside only 
under the specific provisions of the Code contained in sa, 486 and 487 and 
not otherwise It has already been pointed out that these two sections are 
out of the way in this appeal. In other words, the argument is that only 
that order is revisable under s. 489 of the Code which is appealable under 
the Code. This argument has only to be stated to be rejected in view of the 
very wide terms in which s. 489 has been worded. Section 439 has to be read 
along with s. 485 so far as the present controversy is concerned. Section 435 
certainly authorizes the High Court, besides other Courts mentioned therein, 
to ‘‘eall for and examine the record of any proceeding before any inferior 
criminal court’’. It has not been, and it cannot be, contended that a Presi- 
dency Magistrate is not such an inferior criminal Court, If the High Court 
is empowered to call for the record of any proceeding before a Presidency 
Magistrate, it follows that it may examine the correctness, legality or pro- 
priety of any order passed by him, and if it finds that the order is not correct 
or is illegal or improper, it may, acting under s. 489, exercise any of the 
powe conferred on a Court of appeal by s. 428. But at this stage, it has 
een pointed out that the power to order committal for trial ig * contained in 
el. (a) of s. 423(1), and that clause begins with the words ‘‘in an appeal 
from an order of acquittal’’. It has, therefore, been contended that unless 
there is an appeal against an order of acquittal, the High Court’s power to 
order that the accused be committed for trial cannot be exercised under 
s. 489. But s. 417 of the Code specifically deals with an appeal to the e High 
Court against acqui and its powers in dealing with such an ap 
contained in s. 423 (1)(a). If the appellants’ argument is ai a ae unded. 
s. 4389 becomes redundant in’so far as it deals with the power of the High 
Court to order committal for trial In our opinion, the fallacy of this argu- 
ment les in reading all the words of s. 423 into s. 489, which the latter section 
does not contemplate. Section 489 only authorizes the High Court in revi- 
sion to exercise any of the powers conferred under s. 423. It does not fur- 
ther make reference to the cases in which such powers have to be exercised. 
The latter question. does not arise because s. 439 itself makes the sweeping 
provision that ‘‘in the case of any proceeding’’ the High Court may exer- 
cise the powers enumerated in s. 428. We have, therefore, to look into s. 428 
to find out not the cases in which the High Court can interfere but only the 
nature of the power that it can exercise in a case in its revisional jurisdiction, 
that is to say, we have to incorporate only the several powers contained in 
a, 428, into s. 489, except the Powe to convert a finding of acquittal into one 
es conviction. 
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The argument that the power of revision contained in s. 439 can be exercised 
only in cases of appealable orders is also negatived by referring to s. 441 which 
incorporates s. 435. Section 441, specifically provides for the record -“‘of any 
proceeding of any Presidency Magistrate’’ being called for by the High Court, 
under s. 435. In such a case, such a magistrate is empowered.to submit, along 
with the record, a statement setting forth the grounds of his decision or order, 
and the High Court shall then ‘‘consider such statement before over-ruling. or 
ee aside the said decision or order.” Section 441 is so widely-worded as 

ude the decision or order of a Presidency Magistrate in an 

which the High Court may set aside in a proper-case. Under the e, a Presi- 
dency Magistrate may pass an order without recording the reasons Yor such 
an order, for example, an order under s. 213(1) committing the accused for 
trial. If such an order is called in question before the High Court, the Presi- 
dency Magistrate concerned, unlike other magistrates, is permitted by the Code 
to supplement the record by a statement setting forth the grounds of his deci- 
sion or order, so that the High Court may have before it not only the order 
or decision in question but also a statement of the reasons therefor. It is mani- 
fest, therefore, that on a consideration of the relevant provisions of the Code, 
there is no warrant for the extremely wide proposition which has been canvassed 
before us. 

Until the decision of the Calcutta High Court in Malik Pratap Singh y. 
Khan Mahomed', there was a divergence of judicial opinion in that Court as to 
the power of the High Court under s--489 to revise an order of discharge passed 
by a Presidency Magistrate. The cases pro and con are discussed in that ruling 
and need not be specifically cited here. The learned counsél for the appellants 
has not drawn our attention to any decision of any High Court in India to the 
contrary. A Division Bench of the Bombay High Court also in the case 
of Emperor v. Varjivandas*, has taken the same view after discussing the 
Calcutta and Allahabad cases. In view of these considerations, it must be 
held that there is no merit in the second contention raised on behalf of the 
appellants, 

Having held that the High Court had the necessary jurisdiction, it remains 
to consider the last serious objection raised on behalf of the appellants to the 
exercise of that Jurisdiction by the High Court. In this connection, it was con- 
tended that the High Court erred in reversing the order of the Presidency 
Magistrate and directing the accused to take their trial in the Coutt of Session, 
because, it was further argued, the High Court has not shown any misdirection 
in the well-considered order passed by the Presidency Magistrate, or that it was 
otherwise improper. It was further urged that the sole ground on which the 
High Court has set aside the order of discharge was that the jury may spell 
out a case which was not alleged by the prosecution—a case which is wholly 
inconsistent with the case set out in the first information report and sought to be 
made out in evidence. In order to appreciate the grounds on which this part of 
the appellants’ contentions has been rested, it is necessary to examine the rele- 
vant provisions of the Code of Criminal Procedure. Chapter XVIII deals with 
the procedure before a committing magistrate. Under s. 208, the magistrate has 
to take all snch evidence as may be produced by the prosecution and by the 
accused. Section 209 authorizes the magistrate to discharge the accused person 
‘if he finds that there are not sufficient grounds for committing the accused 
person for trial.’’ Similarly, s. 210 authorizes the magistrate to frame a charge 
declaring with what offence the accused is charged if he ‘is satisfied that there 
are sufficient grounds for committing the accused for trial’? If the magistrate 
frames a charge against the accused person as aforesaid, it is open to the latter 
to examine witnesses in defence. After. such defence witnesses have been exa- 
mined by the magistrate, s. 213 authorizes aither to commit the accused for 
trial or to cancel the charge and to discharge the accused if he is satiafled ‘that 
there are not sufficient grounds for committmg him to the Court of Session. 


1 (1909) LL. R. 36 Oal. 904. ` 2 (1902) LLR. 27 Bom. 84, a.c. 4 Bom. L.R. 779,- 
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- AB will presently appear, there is a large volume of case law on the question: as 
to when a magistrate should or should not commit an accused person for trial. 


`. The controversy has centred round the interpretation of the words ‘‘sufficient 


grounds’’, occurring in the relevant sections of the Code, set out above. In the 
earliest case of Lachman v. Juala', decided by Mr. Justice Mahmood in the 
Allahabad High Court, governed by s. 195 of the Criminal Procedure Code of 
1872 (Act No. X of 1872), the eminent Judge took the view that the expression 
“sufficient grounds’’ has to be understood in a wide sense including the power 
of the magistrate to weigh evidence. ‘In that view of the matter, he ruled that 
if in the opinion of the magistrate the evidence against the accused “‘cannot 
possibly’ hayek @ conviction’’, there was nothing in the Code to prevent the 
- magistrate from discharging the accused even though the evidence consisted of 
statements of witnessea who claimed to be eye-wjtnesses, but whom the magistrate 
entirely discredited. He also held that the High Court could interfere only if 
it came to the conclusion that the magistrate had committed a material error in 
discharging the accused or. had illegally or improperly under-rated the value 
of the evidence. Thus, he overruled the contention raised on behalf of the 
prosecution that the powers of the committing magistrate did not extend to 
weighing the evidence and that the expression ‘‘sufficient grounds’’ did not 
include the power of discrediting eye-witnesses. Though the Code of Criminal 
Proesdure was several times substantially amended after the date of that deci- 
sion, the basic words ‘‘sufficient grounds’? have continued throughout. That 
decision was approved by a Division Bench of the Bombay High Court in In Re 
Bost Parvats?, and the observations aforesaid in the Allahabad decision were held 
to be an accurate statement of the law as contained in s. 209 of the Code, as it 
now stands. The High Court of Bombay held in that case that where the evi- 
dence tendered for the prosecution is totally unworthy of credit, it is the duty of 
the magistrate to discharge the accused. It also added that where the magistrate 
entertains any doubt as to the weight or quality of the evidence, he should 
commit the case to'the Court of ‘Session-which is the proper authority to resolve 
that doubt and to assess the value of that evidence. 


>- The question of the extent of the power of a committing Court under ss. 209 
and 210 of Criminal Procedure Code of 1882, (Act X of 1882), arose in the 
casa of Queen Empress v. Namdev Satvasfs?, and a Division Bench of the Bom- 
bay High Court, presided over by Mr. Justice West, made the following obser- 
vations, which correctly laid down the legal position (p. 374): 

“...an accused ought to be committed when there is a prima facie case substantiated 
against him by the testimony of credible witnesses. According to the English law, a 
commitment ought to be made whenever one or two credible witnesses give evidence 
showing that the accused has perpetrated an indictable offence (sea Hale’s Pleas of the 
Crown. II, 121; Hawkins’ Pleas of the Crown, Ch. XVI;'Cox v. Coleridge, 14 Cale. WR, 
Cr. Rul, 16). And the sort of prima facie case that warrants a committal, is defined by 
Stat. 11 and 12 Vic, Ch. 42, s. 25, as one ‘that is sufficient to put the party upon his 
trial for an indictable offence’ According to our Criminal Procedure Code, ss. 209 and 
210, the magistrate is to commit, or not, as there ‘are or are not, in this opinion, ‘sufficient 
grounds for committing? What are ‘sufficient grounds for committing’ is not in any 
way defined, but it is manifest that they are not identical with grounds for convicting, 
since, taken in that sense, the provisions would enable the magistrate virtually to super- 
sede the Court of Session to which the cognizance of the case for actual trial belongs. 
The true principle appapra to be that expressed in the English statute. The magistrate 
ought to commit when the evidence is enough to put the party on his trial, and such a 
case obviously arises when credible witnesses make statements which, if believed, would 
sustain a conviction. The weighing of their testimony with regard to tmprobabilitles 
and apparent discrepancies is more properly a function of the Court having jurisdiction 
to try the case.” 


1 (1882) L L. R. 6 AI 161. L. R. 928. 
2. (1910) I.L.R. 85 Bom. 168, 8.0. 12 Bom. 8 (1887) L L. R. 11 Bom. 872. 
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A Division Bench of the same High Court dealing with a case arising under the 
Code of 1898 (Act V of 1898), observed that the words ‘‘sufficient grounds for 
committing’’ do not mean sufficient grounds for convicting, but have reference 
to a case in which the evidence is sufficient to put the accused on his trial, that is 
to say, when there is credible evidence which, if believed, would sustain a con- 
viction, Hence, a committing Court has only to be satisfied that there is a prima 
facte case made out by the prosecution evidence. In the same High Court, on 
account of certain observations made in the case of Parasharam Bhika v. 
Emperor®, the question of the ambit of the powers of a committing Court 
was referred to a Full Bench presided over by Sir John Beaumont, C.J. The 
learned Chief Justice, in the course of his judgment, overruled the previous 
decision in Parasharam Bhika v. Emperor, to the effect that the the magistrate 
was entitled and bound to value gnd weigh the evidence and that the revisional 
Court could interfere only if the order was perverse or manifestly contrary to 
the evidence. He also observed that under s. 209, a magistrate has the power to 
consider the evidence, and thus to satisfy himself that there are sufficient grounds 
for committing the accused for trial, and for that purpose, he has to look into the 
nature of the evidence and credibility of the witnesses, but that is not the same 
thing as examining evidence with a view to reaching a conclusion that a case for 
convicting the accused had bean made out. In other words, it is not the magis- 
trate’a duty to try the accused, which duty is cast upon the Court of Session. 
In his view, if the magistrate came to the conclusion that there was evidence 
which required to be weighed, he ought to commit the accused for trial and he 
ought not to discharge the accused simply because in his view the evidence was 
not sufficient for the conviction of the accused. Thus, according to the learned 
Chief Justice, there is a difference between the power of a committing Court to 
consider and ped age the evidence and its power to weigh the evidence. 
Rangnekar J. o delivered a separate but concurring judgment, does not 
appear to have agreed with the learned Chief Justice in all his observations, 
particularly in so far as he made a distinction between considering the evidence 
and. weighing the same. (See Ramchandra Babaji v. Emperor’). 

It is not necessary to multiply instances where the High Courts in India 
have in some cases held that the duty of the committing Court is only to 
satisfy itgelf that there are suficient grounds for committing the accused for 
trial in the sense that there is prima faote evidence which, if believed by the 
Court of Session, may lead to conviction of the accused. Whereas, there are also 
cases, as laid down im the earliest case referred to above in Lachman y. Juala 
(judgment of Mahmood, J.), to the effect that the magistrate holding a preli- 
minary inquiry is empowered to weigh the evidence led on behalf of the proge- 
cution, and to decide for himself whether there is a probability of the trial 
ending in the conviction of the accused. An examination of the large number 
of rulings cited before us, which we do not think it necessary to refer to in 
detail, shows that though it is easy to say that a magistrate should commit the 
accused for trial if he is satisfled that sufficient grounds for doing ao have been 
made out, it is difficult to apply those crucial words ‘‘sufflcient grounds’’ to 
individual cases. Apparently conflicting observations about the powers of a 
committing magistrate have been made in the reported cases, but those observa- 
tions have to be read in the light of the facts and circumstances disclosed in the 
ease then before the Court. 

In our opinion, the law in India and the law in England, on the question 
now under consideration, appears to be the same. In ‘Balsbury’s Laws of 
England’, Vol. X, 3rd ed. (Lord Simonds), in art. 666 at p. 3865, the law has 
been stated thus: 

“When all the evidence has been heard, the examining justices then present who 
bave heard all the evidence must decide whether the accused is or is not to be committed 
for trial. Before determining this matter they must take into consideration the evidence 


6 Sg LL.R. 57 Bom. 480, s.o. 85 Bom. 7 (1984) LL.R. 60 Bom. 125, s.c. $7 Bom 
B, A L. R. 18. 
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and any statement of the accused. If the justices are of opinion that there is sufficient 
evidence to put the accused upon trial by jury for any imdictable offence they must 
commit him for trial in custody or on bail.” 


In each case, therefore the magistrate holding the preliminary inquiry has to be 
satisfied that a prima facte cage is made out against the accused by the evidence of 
witnesses entitled to a reasonable degree of credit, and unless he is so satisfied, he 
is not to commit. Applying the aforesaid test to the present case, can it be said 
that there is no evidence to make out a prima facte case, or that the voluminous 
evidence adduced in this cage, is go incredible that no reasonable body of persons 
could redy upon itf As already indicated, in this case there is a large volume of 
oral evidence besides an unusually large volume of documentary evidence—the 
latter being wholly books and registers and other documents kept or issued by 
the Mills themselves, which may lend themselves to the inference that the 
accused are guilty, or to the contrary conclusion. The High Court has taken 
pains to point out that this is one of those cases where much can be said on both 
sides. It will be for the jury to decide which of the two conflicting versions 
will find acceptance at their hands. This was pre-eminently a case which should 
have been committed to the Court of Session for trial, and it is a little surprising 
that the learned Presidency Magistrate allowed himself to be convinced to the 
contrary. 

The learned counsel for the appellants also raised a number of points bearing 
on the merita of the controversy on facts. In view of the fact that we do not 
propose to interfere with the orders passed by the High Court, directing that 
the accused be committed for trial, we think it inexpedient to express any opinion 
on those controversial matters. We do not think it desirable that any observa- 
tions made by us should prejudice either party at the trial. In our opinion, 
both the Courts below have travelled beyond the limits proper for decision at 
the stage at which the case was before them. In our opinion, the accused persons 
did not consult their best interests when they invited the Courts below to go into 
those questions which did not properly arise for determination at that stage. 
We do not agree witb the last contention raised on behalf of the appellants that 
the High Court has said too little on the merits of the case. In our opinion, the 
High Court, in the circumstances of the case, had been taken into matters which 
should have been left to be determined at the trial Perhaps, they had’to cover 
the ground which had been so elaborately discussed in the order of the learned 
Presidency Magistrate. 

‘or the reasons given above, we have come to the conclusion that there are no 
merits in this appeal. It is accordingly dismissed. It is hoped that the Court 
of Session, which will now be in seizin of the case, will conduct the trial and 
conclude the proceedings with all reasonable speed and without any avoidable 
delay. We hope that the inordinate delay in bringing this case to trial has not 
prejudicially affected the case of either party. 

i - Appeal dismissea, 
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Before Mr. Justice J. C. Shah and Mr, Justice Gokhale. 


DADU RAGHU PATIL v. TUKARAM RANABA DHERE.* 

Civil Procedure Code (Act V of 1908), Secs. 47; 151; O. XLI, r. 20—Whether objection 
that decree under execution a nullity can be raised in separate suit—Court ordering 
execution on mew that decree executable—VaHdity of such decree whether can be 
investigated into in separate suit—Heirs and legal representatives of deceased not 
permitted to be brought on record by Court—Whether Court has tnherent powers 
to #mplead such hebre. 


An objection that the decree under execution is a nullity and incapable of execu- 
tlon must be raised in executiqn and cannot be permitted after execution of the 
decree to be raised in a separate suit. 

Shiva v. Vithal; followed. 

Sethurajan v. Guruswami Pathar* and Mangal Prasad v. Teklal,* referred to. 

After the Court orders execution on the view that there is an executable decree, by 
the operation of the rule of res judicata any further investigation into the validity 
of that decree cannot be permitted to be raised in an Independent suit. 

Rashid-Un-Nisa v. Muhammad Ismail Khan, referred to. 

The Court is not invested with any inherent powers to implead the heirs and legal 
representatives of a person who is dead and whose heirs have not been permitted 
to be brought on the record. 

If a party after the passing of the preliminary decree in a partition suit dies, the 
proceedings may have to be kept undisposed of sine die and in such a case the 
Court has inherent jurisdiction in a proper case to restore the proceedings and to 
dispose of the same after working out the rights of the parties under the prelimi- 
nary decree and according to law. 

Lakhmichand Rewachand v. Kachubhat Gulabchand*, Shankerbhai Manorbhai v. 
Motilal Ramdas", Badri Narayan v. E. I. Rly. Co." and Midnapore Zamindary Co., 
Ltd. v. Amulya Nath Roy Chowdhury‘, referred to. 


Onz Jivaji, who owned certain land at Hkundi in the Kagal taluka of the 
former Kolhapur State, mortgaged it with possession to Bhiwa on June 4, 1878, 
for Re. 100. The descendants of Jivaji filed a suit for redemption of the mort- 
gage, and the Senior Jahagir-Munsiff at Kagal passed a decree for possession 
on November 25, 1933. In execution of the decree possession of the mortgaged 
land was obtained by the mortgagors. Thereafter, Bhiwa’s son Raghu appeal- 
ed to the District Court at Kolhapur and the appellate Court confirmed the 
decree of the trial Court on September 1, 1986. Raghu then appealed to the 
High Court at Kolhapur and the appeal was decided in favour of Raghu. 
Raghn’s heirs and legal representatives (defendants) filed a darkhast to exe- 
cute the decree stating in their application that Raghu had died sometime after 
the appeal was decided by the Kolhapur High Court and that they were en- 
titled to execute the decree. Tukaram and others (plaintiffs), who were the 
descendants of Jivaji, did not raise any objection in the execution proceeding 
that the decree under execution was a nullity and Dadu Raghu (defendant 
No. 1) obtained possession of the land on August 29, 1948. On April 21, 
1951, the plaintiffs filed the present suit against the defendants for possession 
of the land alleging that Raghu who had filed the appeal before the Kolhapur 
High Court had died on September 11, 1939, and that as the appeal was heard 
on September 18, 1989, without bringing his heirs on record, the decree was 

*Decided, November 19/20, 1957, March 20, 4 (1908) L. R. 36 I. A. 168, s. o. 11 Bom. 
1968. First A No. 477 of 1052, fram the L. 


R. 1225. 
decision of D. G. Rajadhyaksha, Civil Judge, 5 aia R. 85 Bom. 393, s. c. 18 Bom, 
Senior Division at Kolhapur, in Special Civil L. R. 


Suit No. 48 of 1981. 8 (i031) da Rana diac cae Bete 
1 (1926) 28 Bom. L. R. 1367. 1217 
2 [1037] A. I. R. Mad. 509. 7 (1920) L L. R. 5 Pas, 755. 
3 [1946] A. I. R. Nag. 275. 8 (1926) L L. R. 53 Oal. 753. 
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void and a nullity and it could not, therefore, be executed. Defendant No. 1 
inter ala contended that it was untrue that Raghu had died on September 11, 
1989, that the decree passed by the Kolhapur High Court was legal and valid 
and that the plaintiffs’ suit was barred by s. 47 of the Civil Procedure Code, 
1908. The trial Judge held that the decree was a nullity, that the proceed- 
ings in execution of that decree were vitiated by fraud and that the plaintiffs’ 
contentions were not barred as res judicata. He accordingly passed a decree in 
favour of the plaintiffs for possession of the land, observing in his judgment 
as follows:— — 

“Tt was also contended by defendants that this sult is barred by res judicata and 
by s. 47 of the Civil Procedure Code. According to the Bombay ruling in Shivaji v. 
Vithal, ALR. 1927 Bom. 53, the remedy is available in darkhast proceedings as also 
by a separate sult. Simply because no such plea of the decree being vold was taken in 
darkhast this sult cannot be barred by res judicata. Even under the ruling in Jungli v. 
Laddu Ram, ALR. 1919 Patna 490, cited on behalf of defendants there is nothing to 
contradict the Bombay view. It was observed that, that which is void can be treated 
as non-existent and of no binding force or effect and netther the executing Court nor 
any other tribunal is bound to take notice of that which is a nullity although It may 
take the form of a decree. It was also observed that tt was open to the representatives 
of the judgment-debtor to object to the execution of a decree on the ground that the 
judgment-debtor was dead at the time the decree was made against him and that 
the decree was therefore a nullity and nbt capable of execution. It does not bar a sepa- 
rate suit. The cause of action arises only when he is dispossessed and not at any 
other time as the decree is void ab initio and can safely be ignored. The dispossession 
took place on 29th August 1943 (vide exh. 41) and the suit having been filed withm 
12 years from that date, it is clearly in time.” 


The defendants appealed to the High Court. 


R. B. Kotwal, for appellants Nos. 1 to 6 and 8. 
M. V. Paranjape, for respondents Nos. 1 and 8 to 11. 


J. C. BHAE J. The-following genealogy shows the relationship between plain- 
tiffs Nos. 1 to 5 and original defendants Nos. 10 to 15 who were subsequently 
transposed as plaintiffs Nos. 6 to 11. 


Jiwaji Dhere (d.)} 


(d.) Laxman (d.) Subhana (d.) Nand (d.) 


; a 
Tukaram gies (p.8.) Gann Janu 
(p.1.) (p.2.) (p.4.) (p.5.) 
| | | 
Yosba (d.) Balu (d.) Raghu (d.) 
; et eee 
le ge T Shen = 4 
' (d.10.) (d.11.) (d.12.) (d.13.) (d.14.) (d.15.) 


The dispute in this litigation relates to R.S. No. 48 of Ekundi which belonged 
to Jivaji who is shown as the.common ancestor in the genealogy. Jivaji mort- 

the land with possession with Bhiwa Bayaji Patil on June 4, 1878, for 
Rs. 100. Suit No. 522 of 1930 was filed for redemption of the mortgage by 
the descendants of Jivaji in the Senior Jahagir-Munsiff’s Court at Kagal in 
the former Kolhapur State. On November 25, 1938, a decree for possession 
was passed, and in Darkhast No. 434 of 1983 posession of the mortgaged land 
was obtained by the mortgagorg. Thereafter Raghu son of Bhiwa filed appeal 
No. 57 of 1984 in the District Court at Kolhapur and the decree passed was 
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confirmed in appeal on September 1, 1986. Raghu then. filed Second Appeal 
No. 70 of 1986. It is stated that Raghu died on September 10, 1939, during 
the pendency of the appeal and the appeal was heard on September 18, 1939, 
without bringing his heirs on the record. The appeal was decided: in favour 
of Raghu and the suit filed by the plaintiffs was ordered to be dismissed. The 
heirs and legal representatives of Raghu then filed Darkhast No. 165 of 1941 to 
execute the decree. It was stated in that application that Raghu died some 
time after the High Court of Kolhapur decided Second Appeal No. 70 of 1936 
and that the applicants were entitled to execute the decree. It appears that 
no objection was raised by the plaintiffs in the execution proceeding that 
the decree under execution was a nullity, and defendant No. 1: Dadu Raghu 
Patil obtamed ion on August 29, 1948. The plaintiffs then filed on April’ 
21, 1951, Civil Suit No. 46 of 195% against the heirs and legal representatives of 
Raghu and others for a decree for possession of the suit land from the defend- 
ants and for future mesne profits and costs of the suit. They claimed that 
they were illiterate and came to know of the death of Raghu ‘recently’ and 
that defendant No. 1 and his sons, defendants Nos. 2 and 3, were co-sharers 
and accordingly they were impleaded as party-defendants. 

The suit was resisted by defendant No. 1 contending inter aka that 
his ancestors had become owners of the suit property by virtue of the 
decree passed in Second Appeal No. 70 of 1936, that it was untrue that Raghu 
died on September 11, 1939, that in any event the decree passed in Second 
Appal No. 70 of 1936 was ‘legal and valid,’ that after the decree was passed by 
the High Court an application was filed for leave to appeal to the Supreme 
Court of the Kolhapur State and therein affidavits were made that Raghu 
died after the decree in Second Appeal No. 70 of 1936 was passed and that 
the defendants had filed Darkhast No. 165 of 1941 and under an order passed 
in the execution proceeding ion was delivered on August 29, 1948, 
after hearing both the parties, and so long as that decision was not 
set aside, the suit filed by the plaintiffs was not maintainable. Defendant 
No. 1 also contended that the suit was barred by the rule of res judicata and 
under s. 47 of the Civil Procedure Code and also by the law of limitation. 

The learned trial Judge on these pleadings raised the relevant issues and 
held that the decree in Second Ap No. 70 of 1986 was a nullity, that the 
proceedings in Darkhast No. 165 of 1941 were vitiated by fraud and the 
proceeding was illegal and a nullity and that the plaintiffs’ conten- 
tions were not barred as res fudecata. He held that the suit was within limi- 
tation and the plaintiffs were entitled to'a decree for possession. Accordingly 
the learned Judge passed a decree in favour of the plaintiffs for possession of 
the suit land from defendants Nos. 1 to 9 and directed an inquiry into 
future mesne profits under O. XX, r. 12 (1) (c), of the Civil Procedure Code. 
oo that decree this appeal has been preferred by defendants Nos. 1 and 8 
to 9. 

After the appeal was filed plaintiff No. 2 Sakharam Ranaba Dhere died and 
an application was made for bringing his heirs on the record, but that appli- 
cation was dismissed by this Court. The appeal, in so far as plaintiff No.. 2 
Sakharam is concerned, must, therefore, abate. It was urged that there was a 
joint right vested in all the plaintiffs and if the appeal abates quae plaintiff 
No. 2, the entire appeal must abate. But this Court in a large number of cases 
has held that where in a suit for possession by several plaintiffs a decree is 
passed and before the appeal is decided one of them dies, the abatement is quae 
the share of that plaintiff and not in its entirety (see e.g. Shankerbhat Manor- 
bhasi v. MotHal Ramdas! and Chandarsang v. Khimabhas?). It cannot, there- 
fore, be held that the appeal abates in its entirety. : 

Second Appeal No. 70 of 1986 in the Kolhapur High Court was heard on 
September 18, 1939, and the judgment was delivered by the Court on October 


aby (1925) 49 Bom. 118, 8.0.26 Bom.L. R. 2 (1888) LL:R. 22 Bom. 718. 
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5, 1939. It is the case of the plaintiffs that Raghu, the appellant in Second 
Appeal No. 70 of 1936, died on September 11, 1939, and the decree being in 
favour of a dead person was a nullity. But, in our judgment, the question 
whether Raghu died before September 18, 1939, when the second appeal was 
heard and on that account the decree is a nullity, cannot be permitted to be 
raised in this suit. As we have already observed, in Darkhast No.-165 of 1941 
an application was filed by the heira and legal representatives of Raghu to 
nforce the claim for restitution on the plea that Raghu died after the 
decree was passed by the Kolhapur High Court in Second Appeal No. 70 of 
1986. The plaintiffs in this suit were served with notice of the darkhast 
and they did not contend that Raghu died before the date of the decree 
of the Kolhapur High Court and that the decres was a nullity. From the aver- 
ments made in the plaint it appears that the plaintiffs were heard on the object- 
ions sought to be raised by them. The executing Court having passed an order 
for delivery of possession in favour of the heirs and legal representatives of 
Raghu, we are of the view that in a separate suit the validity of the order cannot 
be challenged. The infirmity if any to which the order passed by the execu- 
ting Court was subject had to be rectified by an appeal from that order and 
not by a suit. Accordingly, in our judgment, the suit filed by the plaintiffs 
was not maintainable. 

The learned Judge in the Court below has recorded-an affirmative finding on 
the issue whether the proceedings in Darkhast No. 165 of 1941 were vitiated by 
fraud. But neither party has led any evidence on the plea of fraud, and not 
even the particulars of fraud have been furnished. It is difficult to sustain the 
finding of the learned trial Judge that the proceedings in Darkhast No. 165 of 
1941 were vitiated by fraud. 


It was contended by Mr. Paranjpe, who appears on behalf of the plaintiffs- 
respondenta, that the question whether the decree sought to be enforced is a 
nullity could not be raised in the execution proceeding. Mr. Paranjpe invited 
our attention to decisions of the Nagpur and Madras High Courts m support 
of the contention that an objection whether a decree sought to be enforced is a 
nullity cannot be raised in execution and the objection can be raised only in a 
separate suit. It is unnecessary for us to enter upon a detailed examination of 
the authorities relied upon, because so far as this Court is concerned the question 
hag been decided by a Division Bench of this Court. In Shivas v. Vithal', Sir 
Arpberson Marten C.J. and Mr. Justice Percival held (p. 1367): 

“Where a defendant dies before the hearing of the suit against him is concluded 
and a decree is passed against him, without his legal representative being brought on 
record, the decree is a nullity and cannot be executed against the legal representative. 
An objection of this nature can be taken in execution proceedings, and it is not neces- 
sary to bring a separate sult.” ' 


Mr. Paranjpe says that even though this Court has taken the view that the 
abjection to the executability of the decree can be raised in execution proceed- 
ings relying upon the authority of Shivay’s case, a party affected by the decree 
is not bound to.raise the objection, and if he does not raise the objection, he is, 
notwithstanding the order passed in the execution proceeding, entitled to 
raise that objection in a suit, and, therefore, says Mr. Paranjpe, the suit filed 
by the plaintiffs in this case was in Jaw maintamable. Now, a Court execu- 
ting a decree.is efititled to try all questions relating to execution, discharge 
or satisfaction of a decree: and according to the decision in Shevajs’s case an 
objection that the decree under execution is a nullity and incapable of execu- 
tion is one which can be raised in execution proceedings. It follows that the 
objection is one relating to execution of a decree, and if it is of that nature, in 
our judgment, it must be raised in execution and cannot be permitted after 
the decree is executed to be raised in a separate suit. In delivering the princi- 


1 (1926) 28 Bom. L. R. 1367. 
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pal judgment of the Court, Marten, C.J., observed (p. 1368) : 

“ The question here is whether the decree was a nullity, being a decree against 
a dead man. Accordingly, in Sripat Naraein Rai v. Tirbeni Misra’, which was decided 
by Sir Henry Richards and Mr. Justice Banerji, it was held that an objection of that 
nature could be taken in darkhast proceedings. 

In this respect we have been referred to s. 47 of the Civil Procedure Code, and to 

the notes in Mr. Mulla’s text book on that Act at p. 124, where the learned author 
states: ‘Having regard to the decisions that questions relating to the validity of a decree 
cannot be tried in execution proceedings, but must be decided in a regular suit, the 
procedure by suit would appear to be the proper one.’ But here, as I have already 
said, it is a question of the decree being a nullity.” 
It is evident from the observations made by Chief Justice Marten that the 
question whether a decree sought to be executed was a nullity could be raised 
in execution proceedings and was one relating to execution and, therefore, 
under s. 47 of the Civil Procedure Code the executing Court was bound to try 
that question and the parties could not agitate the same im a separate suit. In 
our judgment, Shsvaji’s case is a complete answer to the argument advanced by 
Mr. Paranjpe, and we do not think it necessary to discuss the other authorities 
io which our attention was invited, e.g., Sethurajan v. Guruswams Pathar? 
and Mangal Prasad v. Teklal?. It may be sufficient to observe, however, that 
these cases were not cases where it was pleaded that there was abatement of 
the appeal by the death of the original decree-holder. 

Strong reliance was sought to be placed by Mr. Paranjpe upon a judg- 
ment of their Lordships of the Privy Council in Rashtd-Un-Nisa v. 
Muhammad Ismail Khan*. It was contended, relying upon that judgment, 
that even if a decree has been executed, it 1s open to a party affected by the 
execution to file a separate suit that the decree is a nullity and to obtain relief 
on that footing. Now, Rashid-un-Nisa’s case was a case on very special facta. 
Their Lordships held that in a case where a minor was not represented ' 
either in the suit or in the execution proceeding consequent upon the decree, 
and execution was levied against the property of the minor, the minor in a 
euit filed for a declaration that the decree and the sales in execution 
proceedings affecting her share in her father’s estate were invalid, was 
entitled to a decree that the decree and the sale proceedings were invalid. 
The principle of that case can, in our judgment, have no application 
to the facts of the present case, because the plaintiffs in the suit in 
. this case were before the Court in the execution proceedings and in their 
presence the executing Court directed restitution and that restitution can only 
be directed on the view that there was a valid and enforceable decree passed 
by the High Court in Second Appeal No. 70 of 1936. After the Court orders 
execution on the view that there is an executable decree, in our judgment, by 
the operation of the rule of res judicata any further investigation into the 
validity of that decree cannot be permitted to be raised in an independent suit. 
We are, therefore, unable to agree with the view of the learned trial Judge that 
the suit filed by the plaintiffs was maintainable. 

Mr. Kotwal, who appears on behalf of the defendants, contends that even 
though an application for bringing the heirs and legal representatives of plaintiff 
No. 2 has been dismissed and the appeal quae plaintiff No. 2 has abated, in 
exercise of the powers of this Court under s. 151 read with O. XLI, r. 20, of 
the Civil Procedure Code, the heirs of plaintiff No. 2 may be permitted to be 
brought on the record: and in support of that contention our attention was 
invited to two decisions of this Court. In Lakhmichand Rewachand v. Kachu- 
bho Gutabchand®, a partition suit had abated because of the death of the 
plaintiff. Thereafter the son of the plaintiff applied more than 16 years after 
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the date af the death of the original plaintiff. for the issue of a commission: to 
effect partition according to the righty declared by the partition decree. The 
Court held that the suit had abated as regards the applicant’s father and the 
application for setting aside the abatement by adding the applicant as the 
legal representative was barred by the law of limitation. The Court also held 
t in a suit for partition all the parties should be before the Court, and there 
being nothmg in the Civil Procedure Code limiting or affecting the inherent 
power of the Court to make such orders as might be necessary for the ends of 
Justice, the application should be granted. It has, however, to be noted that 
in that ease a preliminary decree was passed before the death of the plaintiff, 
a no further proceedings were taken under the decree. A suit cannot abate 
after the rights and obligations of the parties have merged in the decree of a 
Court. If a party after the passing of the preliminary decree in a partition 
suit dies, the proceedings may have to be kept undisposed of sins dte and in 
such a case the Court has inherent jurisdiction in a proper case to restore the 
proceedings and to dispose of the same after working out the rights of the 
parties under the preliminary decree and according to law. This case can 
have no application to the present case. 

The’ other case relied upon was Shankerbha Menorbhai v. Motilal Ramdas’. 
Tn that case the surviving plaintiffs had sued to recover posseagion of a house 
site from the eae Plaintiff No. 2 died duking the pendency of 
the suit and his widow was Joined as his legal representative. 4 decree was 
then passed in favour of the surviving plaintiffs and the heirs and legal repre-., | 
sentatives of plaintiff No. 2. The defendants then appealed against that 
decrees to the District Court, and during the pendency of the appeal, the heir 
of the’ original plaintiff No. 2 died. Nearly 16 months after the date on 
pa eal eRe eas laintiff No. 2 died, it was brought to the notice of the 
Court that plaintiff No. 1 was the heir and legal representative of the deceased 
person and it was prayed that the appéal should proceed to a hearing. That ap- 
plication was disallowed and it was held by the District Court that the appeal 
had abated qua the heir of plaintiff No. 2. It was further held that the shares 
of the co-owners were not ascertained and the appeal had, therefore, abated 
as a whole. This Court in = pe appeal held that the appeal had abated as 
against the deceased plain nly, and the appeal could proceed against the 
original plaintiff No. 1. It was urged that the inherent powers of an ‘appellate 
Court could be exercised to implead the heirs and legal representatives 
of the heir of the original plaintiff No. 2. . This Court observed that it was 
not proper in the circumstances of the case to make any order in exercise of 
the inherent powers. This observation does not support the contention that 
the Court is invested with any inherent powers to implead the heirs and legal 
representatives of a person who is dead and whose heira have not been per- 
mitted to be brought on the record. The Court merely assumed that it was 
Invested -with the power, and held that.in the circumstances of the case the 
exercise of that power was not called for. 

In Badri Narayan v. E. I. By. Co.2 it was held by a Division Bench 
of se „Patna High Court (p. 757): 

_.there is no power in a court under O. XLI, r. 20 (Civil Procedure Code, 1908), 
Oe ee S A AO 
there, is pone at all in the file of the Court.” 

In that case, a joi decree was passed in favour of seven plaintiffs and the 
defendants pref an appeal to the District Court but impleaded some only 
of the plaintiffs as respondents. At the hearing of the appeal it was objected 
on behalf of the respondents that the appeal was incompetent. But the Dis- 
trict Judge, acting under O. XLI, r. 20, Code of Civil Procedure,. added the 
omitted plaintiffs as respondents to the appeal and dealt with the appeal on its 
merits. It- was held by the Patna High Court that no such powers 


1 (1924) LÈ. R. 40 Bom. 118, e. 0.28 Bom. 2 (1026) I. G, R. & Pat, 785, 
L. R. 1317, .-2 , , Gi 
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could be exercised under O. XU, yA 20, of the Civil Procedure Code, as the: 
time for filing an appeal against: the person omitted to be impleaded had 
expired. . 

In Midnopur Zammdary Co., Lid. v. Amulya Nath Roy Chowdhury’, the 
head-note reads as under:  , 

“Several co-plaintiffs sued the defendants for joint possession and obtained a decree 
The defendants-appellants failed to substitute in time the legal representative of one 
. of the platntiffe-respondents who had died during the pendency of the second appeal 
to the High Court. At the heering of the second appeal the respondents took a prell- 
minary objection that the appeal could not proceed against the other co-respondents In 
the absence of the dead eo-reepandent, or his duly substituted representativer— 

Held, that. the appeal abated as a whole.” 

In that case, Mr. Justice Page opined that the heirs anal not be impleaded 
under O. XLI, r. 20, of the Civil Procedure Code. The learned Judge 
observed (p. 156) : 

“In this case I am of opinion that the Court would not be justified in exercising 
its discretion under O. XLI, r. 22, in favour of the appellants for this among other 
sufficient reasons, that if the Court were to allow the appellants to add the repre- 
sentative of the deceased plaintif as a party to the appeal the Court would be acting in 
a manner wholly inconsistent with its own previous order, by which the application 
of the appellahts for the substitution of the representative of the deceased plaintiff as 
a respondent was rejected upon the ground that the appellants had neglected to apply 
for substitution within the time provided in that behalf, and had not been able to satiafy 
the Court that there was any sufficient ground for an extension of time being granted.” 
If under O. XLI, r. 20, the heirs could not be substituted, much less could 
they be substituted in exercise of powers under s. 151 of the Civil Procedure 
Code. 

We may observe that we are not in this case called upon to consider whether 
the estate of plaintiff No. 2 is represented in these proceedings. If the heirs 
of plaintiff No. ER ee ee 
represented. But without deciding that question, we have directed that the 
name of plaintiff No. 2 who is dead be struck off from the record. 

On the view taken by us, the appeal will be allowed and the plaintiffs’ suit 
for possession of the suit lands a with costs throughout. 

Appeal alowed. 





ORIGINAL CIVIL. 


Before Mr. Justice Tendolkar. 
JEHANGIR B. PATEL v. THE UNION OF INDIA.* ` 
Merger of Akalkot State with Province of Bombay—Agreement entered into by Stute, 
before merger, with third party—Whether such agreement binding upon successor 
State—Indian States (Application of Laws) Order, 1948, Sec. 5, First Proviso—Bom- 
bay Abkari Act (Bom. V of 1878). 

An agreement entered Into by an Indian State which had merged with the Pro- 
vince of Bombay before the passing of the Constitution of India, does not bind the 
successor State tmiess tt can be shown that the agreement was recognised or continued 
by the successor State. . 
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Sir Nasserwanji Engineer, with D. P. Madon, for the plaintiffs. 

G. N. Joshi, with B. J. Joshs, for defendant No. 1. 

M. P. Amin, Advocate General, with G. N. Joshi and E. J. Joshi, for defen- 
dant No. 2. 


TENDOLEKAR d. This is a suit fled by four individuals carrying on business 
in partnership in the name and style of Messrs. Premier Distillery and Chemical 
Works at Akalkot, a former Indian State, against the Union of India and the 
State of Bombay claiming against them jointly or in the alternative against 
defendant No. 2 several sums of money as damages for breach of a contract: 
and also claiming the refund of a sum of rupees fifteen thousand being the 
amount of the license fees for the months of October, November and December 


1948 The matter arises in this w 

By an agreefoent dated Febriisy 21, 1946, an between His Highness Raja 
Saheb of Akalkot and plaintiffs Nos. 1 and 2, the two plaintiffs were granted in 
the State of Akalkot certain exclusive rights ineluding the right to install a dis- 
tillery, to manufacture, distribute and sell country liquor and Indian made 
foreign liquor, to cultivate, manufacture and prepare and sell ganja, bhang 
and sell opium. The plaintiffs were also given rights tocinstal, build and 
construct distilleries, stilla, ete. and to prepare and manufacture country 
and foreign made liquor and to import duty free all. materials required 
for the purpose. The consideration for the said agreement was the 
payment of Ra. 60,000 per annum by monthly instalment of Rs. 5,000 
and the agreement was for a term of 20 years from August 1, 1948. 
On February 24, 1946, there was a second agreement between the same 
parties and it provided for the consequences of a breach of the first 
agreement, several sums having been mentioned as payable by way of 
damages by the Raja of Akalkot in the event of a breach. Pursuant to the 
agreement of February 21, the plaintiffs spent about Rs. 2,00,000 for putting 
up distilleries, plants' and ‘machinery i in the said State. On August 15, 1947, 
the Indian Independence Act was passed and the Raja of Akalkot became free 
from his alliance to the then British India, The r on August 16, 1947, 
Akalkot State acceded to the Dominion of India. The plaintiffs allege that: at 
the time of such accession the Dominion Government agreed and gave assurances 
to the Raja of Akalkot that the agreements with plaintiffs Nos. 1 and 2 
would be duly honoured. On February 22, 1948, the Rulers of Deccan State 
including the Raja of Akalkot executed a merger-agreement merging their 
respective States with the Province of Bombay. In the interval, on August 27, 
1947, the extra Provincial Jurisdiction Act was passed, and acting under that 
Act on February 25, 1948, the Dominion of India delegated its Jurisdiction over 
the merged States to the Province of Bombay subject to the control of the Domi- 
nion., On July 28, 1948, the Indian States (Application of Laws) Order of 1948 
was passed, by which it was provided that with effect from September 15, 1948, 
all enactments specified in parts 1 & 2 of Sch. IL would apply to the merged States 
including the State of Akalkot. One of such Acts was the Bombay Abkari Act, 
1878. By the Administration of Indian States Order, 1948, the Commissioner 
of Excise, Bombay, was empowered to exercise the same powers, functions and’ 
jurisdiction i in each of the merged States which he exercised in the Province of 
Bombay. On September 11, 1948, the Collector and Chief Administrator, Shola- 
pur, wrote to the Premier Distillery and Chemical Works (which I shall here- 
after refer to as ‘‘the Premier Distillery’’) that all excise laws would come into 
force in all the merged States on September 15, 1948, and informed the Premier 
Distillery that they would have to apply for the requisite licence under the 
Bombay Abkari Act before that date in respect of liquor and that opium and 
Drug Shops would be closed from October 1, 1948. The Administrator also 
imposed certain restrictions on the wor of the distilleries upto September 30, 
1948. In the correspondence that ensued the Premier Distil took up the 
step that the agreements of February 21 and 24, 1946, were binding on. the 
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Dominion of India as well as the Province. of Bombay and that, therefore, the 
were not bound to take out any licence under the Bombay Abkari Act, althoug 
they were willing to apply for licence, if it was merely a formality to regularise 
their rights under the agreements. This position was not accepted by the Pro- 
vincial Government with the result that the distillery had to be closed by the 
end of September 1948 and all the shops for selling opium and hemp drugs 
were also closed from October 1, 1948. The plaintiffs say that by requiring 
them to apply for a licence under the Bombay Abkari Act and imposing condi- 
tions on them not justified by the agreement of February 21, 1946, the defen- 
dants have committed a breach of the agreement and are liable to pay damages. 
It is the plaintiffs’ case that the Provincial Government acted on behalf of the 
Dominion Government or under an authority delegated to them and the Domi- 
nion Government are liable for the acts and omissions of the Provincial Govern- 
ment, By the Constitution enacted by the Constituent Assembly of Indid, the 
Dominion was constituted into the Union of India and the Province of Bombay 
was constituted into the State of Bombay, who are the defendants in this suit. The 
prayers in the plaint are for damages consisting of four different sums, one for 
Ra. 50,000 being general damages, the other for Rs. 17,83,382 being damages 
at the rate of Ra. 1 lac per year for the unexpired period of the agreement, this 
amount having been provided for by cl. 1 of the agreement of February 24, 1946, 
the third for a sum of Ra. 1,87,688 being the cost of the buildings, plant, machinery 
ete. which was agreed to be paid by cl. 2 of the agreement of February 24, 1946, 
and the fourth for a sum of Ra. 70,838 being the costs of country and foreign 
liquor, bhang, ganja, opium, mhowra, essences, colours, bottles and packing mate- 
rials etc. which was also payable under cl. 2 of the agreement of February 24. 
In addition to these claims for damages, the plaintiffs also claim a sum of Ra. 
15,000 being the amount of refund of licence fees for the months of October, 
November and December 1948 which they duly paid but during which periòd 
they were not allowed to exercise any of the rights under the agreament of 
February 21. 


' By their written statement, the Union of India denies that at the time of 
accession of Akalkot, the Raja of Akalkot had pointed out to the Dominion that 
he had entered into the agreements in suit with plaintiffs Nos..l and 2, and the 
Dominion Government -also denies that it had agreed to honour the obligations 
under the said agreements. The Union of India further denies that as a suc- 
ceesor State it is bound by the agreements entered into by the Raja of Akalkot. 
The Union of India further says that any claim of the plaintiffs arising from 
either accession or merger of the State of Akalkot is not justiciable and the 
Dominion denies that either they or the State of Bombay are liable in damages 
to the plaintiffs. 


The written statement of defendant No. 2, in addition to raising the same 
pleas which had been raised by defendant No. 1, further states that the agree- 
ments were not entered into bona fide and were entered into m anticipation of 
the merger of the State with the State of Bombay and are, therefore, in any. 
event not binding on the State of Bombay. The State of Bombay further says 
that by virtue of the provisions of the Indian States (Application of Laws) 
Order, 1948, the privileges if any acquired by the plaintiffs from the Raja of 
Akalkot continued to be valid only in so far as they were not inconsistent with 
the provisions of law which were made applicable to the Stgte after its merger, 
and as the terms of the agreement of February 21 were inconsistent with the 
terms and conditions of the licence granted by the State of Bombay under the 
Abkari Act, the said agreement could not in any event have any validity after 
the Bombay Abkari Act was made applicable to the merged State of Akalkot. 
With regard to the claim for the refund of Rs. 15,000, the State.of Bombay by 
their written statement admitted their liability to pay Re. 10,000 being the 
amount of premium for October and November, but at the hearing, after proof 
of the fact that a further instalment of Ra. 5,000 for December had also been paid, 


T24 THE BOMBAY LAW REPORTER. [voL XL. 


Mr. Joshi on behalf of the State of Bombay indicated that the State accepted its 
liability for refund of the sum of Ra. 15,000 l 

On these pleadings several issues have been raised before me. But the real 
issue in the case is whether the State of Bombay as a successor Government 
is bound by the agreement entered into by the Raja of Akalkot with plaintiffs 
Nos. 1 and 2. 

Now before I deal with this question, I may dispose of a preliminary 
jection that was raised as to the maintainability of the suit. The suit is filed 
by four different people claiming to be the partners of Premier Distillery and 
Chemical Works of Akalkot, and although the plaint states that the agreements 
of February 21 and February, 24 were with the plaintiffs, the agreements 
obviously are not with the plaintiffs at all but are with plaintiffs Nos. 1 and 2. 
It ise urged therefore on behalf of the defendents that the plaintiffs are not 
entitled to maintain the suit. The partnership between the four plaintiffs was 
registered from August 1, 1946,-ie. at a date subsequent to the date of the 
two agreements. The plaintiffs, therefore, obviously have collectively no right 
to file the suit in respect of a breach of an agreement entered into by plain- 
tiffs No. 1 and 2 only; but nonetheless this is not a suit by a firm but by four 
individuals who are described as partners of a firm, and if two of them have 
any. rights under the agreement, although the suit by the other two many fail, 
if plaintiffs Nos. 1 and 2 establish their rights, they will be entitled to a decree. 

Į may also state that when evidence was led on behalf of the plaintiffs to 
prove the agreements, the genuineness of the second agreement of February J4 
was challenged in crogs-examination on behalf of the defendants by Mr. Joshi. 
Thereupon Sir Nasserwanji Engineer on bebalf of the plaintiffs intimated to 
the Court that he gave up the second agreement and does not wish to rely on 
it, with the result that we are now concerned in this suit only with the agree- 
ment of February 21, 1946. 

Now, the contention put forward by Sir Nasserwanji Engineer is that by 
the modern usage of nations which had become law, a successor State is bound 
to honour the obligations of the State-to which it succeeds. This proposition 
is disputed by the defendants who urge that a succeasor State is only bound to 
the axtent to which it may have recognised or endorsed the agreements of the 
former State. The proposition which Sir Nasserwanji has attempted to can- 
vass has the authority of the opmion of Chief Justice John Marshall of the 
Supreme Court of the United States, whilst the proposition that has been canvass- 
ed by the defendants has the authority of numerous decisions of the Privy Council 
and of the House of Lords, All these decisions were considered by their Lordships 
of the Supreme Court in Virendra Singh v. The State of Uttar Pradesh,’ and 
without, therefore, going through all the authorities, it would be convenient to 
refer to the learned judgment of Bose J. in. this ease. The case before their 
Lordships concerned the grants of Jagirs and Muafis by the Rulers of Sarila 
and Charkhari States which were revoked by the Governor of Vindhya Pra- 
desh in consultation with the Government of India; and the question for deter- 
mination was whether the Union of India had the right and power to revoke 
these grants. In this connection, Bose J. observed (p. 424): 

“Jurists hold divergent views on this matter. At one extreme is the view of the 
Privy Council in a series of cases. Their effect was summarised in VajesingH Joravarsing}t 
v. Secretary of State for India’ and again in Secretary of State v. Sardar Rustam Khan,’ 
in the following worda 

‘...a summary of the matter is this: when a territory is acquired by a sovereign 
state for the first time that is an Act of State. It matters not how the acquisition 
has been brought about. It may be by conquest, it may be by cession following 
on treaty, it may be by occupation of territory hitherto unoccupled by a recognised 
Tuler. In all cases the result is the same. Any inhabitant of the territory can make 
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good in the municipal Courts established by the new sovereign only such rights as that 
sovereign hag, through his officers, recognised. Such rights as he had under the rule of 
predecessors avail him nothing. Nay more, even if in a treaty of cession it is stipulated 
that certain inhabttants should enjoy certain rights, that does not give a title to those 
inhabitants to enforce these stipulations in the municipal Courts. The right to enforce 
remaing only with the high contracting parties’; also in the Secretary of State in Council 
of India v. Kamachee Boye Sahaba’ and in Johnstone v. Pedlar’ as follows: 

‘...Of the propriety or justice of that act, neither the Court below nor the Judicial 
Committee have the means of forming, or the right of expressing if they had formed, any 
opinion, It may have been just or unjust, politic or impolitic, beneficial or injurious, 
taken as a whole, to those whose interests are affected. These are considerations into 
which their Lordships cannot enter. It is sufficient to say that, even if a wrong has been 
done, it is a wrong for which no Mamictpal Court of justice can afford a remedy.’ 

According to the Privy Council in Secretary of State for India in Council v. Bat Raj- 
bai™ and also in VatesingH Joravarsingh v. Secretary of State for India, the burden of pro- 
ving that the new sovereign has recognised the old rights lies on the party asserting it”. 
His Lordship then referred to the view of Chief Justice John Marshall of the 
United States Supreme Court in the The Umted States v. Percheman® in the 
year 1833 to the following effect (p. 67): - 

“It may not be unworthy of remark that it is very unusual, even in cases of con- 

quest, for the conqueror to do more than to displace the sovereign and agsume dominion 
over the country. The modern usage of nations, which has become law, would be violated; 
that sense of justice and of right which is acknowledged and felt by the whole civilised 
world would be outraged, if private property should be generally confiscated, and private 
rights annulled”. 
His Lordship also referred to Hyde’s International Law which lays down the 
same principle, His Lordship then drew attention to the observations of Lord 
Alverstone C. J. in West Rand Central Gold Mining Company , vy. Rezt in 
Thanh, miter alta, Lord Alverstone points out (p. 427): 

. the Privy Counci and the House of Lords both have held that the new sovereign 
ee ee 
of cession. This recognition can be given elther by legislation or by proclamation and it 
can even be inferred from the mode of dealing with the property after the cession”. 

Then His Lordship proceeded (p. 428): 

“In dealing with the views of international jurista, Lord Halsbury insisted that they 
were only exunciations of what in their opinion the law ought to be and had no binding 
force. He said in the House of Lords in Cook v. Sprigg” 

‘It is no answer to say that by the ordinary principles of international law private 
property is respected by the sovereign which accepts the cession and assumes the 
dutles and legal obligations of the former sovereign with respect to such private property 
within the ceded territory. All that can be properly meant by such a proposition is that 
according to the well-understood rules of international law a change of sovereignty by 
cession. ought not to affect private property, but no municipal tribunal has authority to 
enforce such an obligation. And if there is either an express or well-understood bargain 
between the ceding potentate and the Government to which the ceasion is made that 
private property shall be respected, that is only a bargain which can be enforced by 
sovereign against sovereign in the ordinary course of diplomatic pressure’. 

His view was endorsed by the Privy Council in Secretary of State v. Sardar Rustam 
. Khan and again in the House of Lords in Johnstone v. Pedlar. Lord Alverstone C. J. 
analysed in detail how far international law can be accepted and applied in municipal 
_ Courts of justice in West Rand Central Gold Mining Company v. Rer and set out reasons 
for the above conclusion”. 

The position, therefore, under the authorities is that whatever may have been 
-the view taken by Chief Justice John Marshall of the Supreme Court of the 
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United States of America and whatever view our own Supreme Court may 
take after the passing of the Constitution which came into force on January 21, 
1950, I have to deal in this case with a merger which took place on February 22, 
1948. The law that would determine the rights of a succeasor State at the 
time of merger would be the law as laid down by the Privy Council m the 
numerous decisions and also by the House of Lords and not the law as enunci- 
‘ated by John Marshall, Chief Justice of the United States. I, therefore, hold 
that the agreement of February 21 did not bind the successor State unless it 
can be shown that the agreement was recognised or confirmed by the State. 
Now, ft is urged by Sir Nasserwanji that the agreement had been recognised 
_ both in fact and in law. He relies on the fact that subsequent to the TET 
the state of Bombay continued to receive the monthly sum of Re. 5,000 fro 
_ the Premier Distillery under this agreement ‘till the end of December 1948; 
and indeed there are letters produced which show that the Administrator of 
Akalkot State asked for the payment of this premium when it was not-paid in 
time. There is for example a letter dated September 11/138, 1948, which com- 
plains of the delay in payment of the instalment for September 1948 and there 
is also a letter of October 15, 1948, which requires the Premier Distillery to 
pay the future instalments in time. Now ordinarily the receipt of instalments 
which were payable under the agreement of February 21 would, in the absence 
of more, be some evidence of the recognition of the agreement by the successor 
State ; but there is ample material in this case that the Premier Distillery at 
“all times knew and the State of Bombay had made it perfectly plain that they 
were not recognising this agreement. In the first instance, the payments used 
to be made before thé merger in the Treasury Office at Akalkot and -they con- 
tinued to be so made after the merger, with the result that the demand -for pay- 
ment by the Administrator of Akalkot or the receipt of payment by. the Trea- 
sury Officer is not necessarily a recognition by the State of Bombay of the 
agreement under which the payment was due. But this is not all. There are 
numerous letters which clearly show the attitude that the State of Bombay 
had adopted with regard to this agreement and similar agreements. On July 
21, 1948, the Commissioner of -Excise wrote to the Collector & Chief Adminis- 
trator of Sholapur that certain steps should he taken under the existing laws 
of the States in anticipation of Government approval. These steps were: (1)’ 
that all excise and toddy licences should be continued to the present licancees 
‘for ‘two months from August 1, 1948; (2) the days of closure followed in the 
caso of excise shops in the districts should be applied to the State areas; (8) 
“The Excise shops in the Akalkot which are managed by the Distillery Con- 
tractors under the contract agreement should be continued. until Government 
decide whether the contract agreement should be terminated or not’’ and (4) 
in the case of distilleries worked under contracts granted by the State, it 
should be seen whether the contractors p the necessary licences, and if 
-not, they Bhould be asked to apply for the necessary licences. A copy of this 
letter was forwarded to the Premier Distillery, Akalkot, by the Additional Ad- 
ministrator, Akalkot. It bears a somewhat curious endorsement that the copy 
was forwarded for immediately supplying the information called for, ihourk 
the letter does not indicate what information was required to be supplied. The 
letter had directed the Collector to take certain steps and not to collect any 
information. In any event the receipt of this letter by the Premier Distillery 
was a cléar intimation to them that Government had not decided whether the 
contract should. be terminated or not, and it is only pending such decision that 
licences were to bé continued for two months. Thereafter on July 31, 1948, 
the Collector of Sholapur wrote to the Prant Officer and Administrator, 
pur Division, to arrange to continue all opium shops in the State areas for 
two months from August 1 and a copy of this letter was forwarded to the Pre- 
mier Distillery for information and necessary action. This letter, -however, 
was cancelled by a subsequent detter dated Augast 31, 1948, as not being ap- 
plicable to the shops in the Akalkot State. Then on August 13, 1948, a 
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memorandum was sent by the Additional Administrator of Akalkot to the Pre- 
mier Distillery under orders received from the Commissioner of Excise m- 
forming them that they should issme no liquor-from their distillery withput 
obtaining sanction in each case from the Collector and Chief Administrator, 
Sholapur, and that they should not export liquor outside the State without 
the specific ganction of the Commissioner of Excise. Both these requirements 
were clearly inconsistent with the alleged rights of the plaintiffs, under the 
agreement of February 21 and this memo. could not have left them in any 
doubt that the agreement was at least till then not being recognised by the © 
State of Bombay. Tt appears that the Premier Distillery thus realised that 
their agreements had not in fact been recognised, but the question of whether 
they should be recognised or terminated was under consideration; and by their 
letter of August 18, 1948, addre&ksed to the Administrator of Akalkot, the Pre- 
mier Distillery pointed out that the matter of terminating the agreements was 
under the consideration of Government, as intimated by them in their letter of 
July 21, 1948. They also by their letter of August 15, 1948, addressed to the 
Commissioner of Excise expressed their willingness to follow the order regarding 
the issue of liquor from their distillery as well as regarding the export outside 
the State. Then on August 25, 1948, the Administrator, Akalkot, addressed a 
memo, note to the Premier Distillery in which he called upon them to state 
whether they possessed a licence under the Abkari Act and intimated to them that 
' they should apply for one if they did not possess one; In reply to this letter, the 
Premier Distillery pointed out that necessary licence had been granted to them as 
per the agreement dated February 21, 1946. They further went on to point out 
that the matter of termination of contract was under consideration and that for 
the present, therefore, there was no necessity to obtain a licence, which clearly 
shows that not only had the State of Bombay not recognised the agreement of 
February 21, but the plaintiffs themselves were qnite conscious of this position. 
Then by their letter of September 12, 1948, addressed to the Collector of Shola- 
pur, the Premier Distillery applied for the necessary licence and the Callector by 
his reply dated October 1, 1948, informed them that they will be permitted to 
work the distillery in the first instance upto March 31, on certain terms and con- 
ditions. This correspondence in my opinion clearly establishes that the State of 
‘Bombay had made it abundantly plain that they did not accept the agreement 
of February 21, 1946, and that whatever was done was being done pending the 
decision by the State of Bombay as to whether the agreementa should be ter- 
minated or recognised and confirmed. In my opinion, therefore, there is no 
evidence in this case to establish that the agreement of February 21, 1946, was 
m fact recognised by the successor Government. 


I next come to the plea that there was legislative recognition of the agroe- 
ment. Now this legislative recognition is to be found, according to Sir Nasser- 
wanji, In-the first proviso to s. 5 of the Indian States (Application of Laws) 
Order, 1948. Now s. 5 repeals all enactments in force in any Indian States. 
Proviso 1 on which reliance is placed by Sir Nasserwanji in go far as it is rele- 
vant is im the following terms: 

“Provided that the repeal by this Order of any such enactments shall not affect the 

validity, invalidity, effect or consequence of anything already done or suffered or any 
right,..already acquired... or granted” , 
It is the case of Sir Nasserwanji that the agreement dated February 21, 1946, was 
& right that accrued to the plaintiffs under the law that is in force in the Akal- 
kot State, and that right which has accrued to him is subsequently recognised 
by this proviso. As against this plea, Mr. Joshi for the defendants relies on 
the second part of the proviso which is in these terms: 

“Nor shall the repeal by this order of any enactment affect any...privilege or 
exemption...in so far as the same respectively is not in any way inconsistent with any 
of the enactments extended under paragraph 8 of this order...”. . 


In other words, Mr. Joshi’s contention is that if the plaintiffs get any thing at all 
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by virtwe of the agreement of February 21, 1946, it was either a privilege or an 
exemption from the operation of the Hixcise Law that was applicable to the Akal- 
kot State and that such exemption or privilege is only valid in so far as it is not 
inconsistent with the provisions of the Bombay Abkari Act which was extended 
to the merged Akalkot State by the Indian States (Application of Laws) Order, 
1948. The question,.therefore, for determination is whether what the plaintiffs 
got under the agreement was a right acerued or it was merely a privilege or 
_ exemption. 

Now, the contention-advanced by Sir Nasserwanji is that the agreement con- 
stitutes ‘A licence under the provisions of the Bombay Abkari Act. Now it ap- 
pears from an Administrative Report of the Akalkot State that the Bombay 
Abkari Act had been made applicable to the State as amended upto the year 1912 
and that it had become necessary to do so by reason of tHe fact that Abkari 
Revenue of the Akalkot State had been leased out to the Province of Bombay 
prior to the agreement dated February 21, 1946.. The contention of Sir Nasser- 
wanji is that the agreement itself is a licence issued under the Abkari Act 
which was in force in the Akalkot State at the time when the agreement was 
arrived at. This contention ig based on a submission that under the Abkari 
Act all powers of issuing a licence are vested in the Provincial Government and 
all other Officers who exercise that power of issuing a licence are only exer- 
cising delegated authority. It would, therefore, be open to the Provincial Gov- 
ernment, in this case the Raja of Akalkot, to grant licences himself and the 
agreement dated February 21, constitutes such a licence. 


- Now I have been taken through all the provisions of the Abkari Act; and there 
ig no doubt left in my mind after carefully considering all the provisions of the 
Act that the contention of Sir Nasaerwanji that all powers are vested in the 
Provincial Government under that Act is wholly and entirely untenable. In 
support of this plea Sir Nasserwanji has relied on certain sections of the Act to 
which I shall presently refer. Section 4 confera upon the Collector the duty 
of collecting Abkari-revenue and the carrying out ri the provisions of this Act. 
This is made subject to the orders of the Provincial Government or the Com- 
missioner, It is not clear to me how it follows therefrom that the powers of 
the Collector can be exercised by the Provincial Government. “A power of 
superintendence or control is a wholly different power from a power to do an 
act. Then Sir Nasserwanji relies on s. 6, para, 2, which provides as follows: 

“The Provincial Government or the Commissioners may invest any servant of the 
Crown in any Department eltther personally or in the right of his Office, or any other 
person with such powers and impose upon him such duties, under this Act as they deem 
fit, and any such Officer shall thereupon exercise the said powers and discharge the said 
duties in addition to the powers and duties incident to his principal office.” 


This provision undoubtedly confers upon the Prévincial Government the power 
to invest any other Officer with certain rights or duties under the Act; but I 
find it extremely difficult to see how it follows therefrom that the Provincial 
Government instead of conferring powers on other servants of the Crown can 
discharge the functions of the different Officers by clothing itself with all the 
powers which specified officers can exercise by virtue of the provisions of the 
Act. Reliance is next placed on s. 80 of the Abkari Act which prescribes that 
the Provincial Government in the case of*licences may direct what the terms or 
conditions of any licence may be. That power again is the power to prescribe 
the terms and conditions of a licence and not to grant one. The licences can be 
granted only by the appropriate Authority under the Act. Reliance was next 
placed on two other sections of the “Act, s. 8A which provides that the Commis- 
sioner and other Abkari Officers shall be subject to the orders of Government 
and s. 64A, particularly sub-cl. (j), which confers upon the Provincial Govern- 
ment the power to direct that licences of the kind specified in such order shall 
be granted to persons specified ig such order; but these sections were incorporat- 
ed in the Bombay ‘Abkari Act by Bombay Act XV of 1941, and as the Act appli- 
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cable to the Akalkot State was the Bombay- Abkari Act as amended upto the 
year 1912, the provisions of these two ‘sections do not fall to be considered. 
When one looks at the other sections of the Act, it is clear that there is a divi- 
sion of powers between the Bombay Government, the Commissioner of Excise 
and the Collector of Excise. The powers enjoyed by each one of these autho- 
rities under the Abkari Act have been tabulated in the Bombay Hxcise Manual, 
Vol. IL, and when one looks at these powers, it is quite clear that the powers 
exercisable by the different authorities under the Abkari Act are wholly and 
entirely different. For example, under s. 9 no intoxicant and no hemp can 
be imported unless the Provincial Government has given permission eand the 
power to grant a permission is specifically that of the Provincial Government 
and not of the Commissioner of Excise or of the Collector. Similarly under 
s. 11 the Provincial Governments is empowered to prohibit, import, export and 
transport of intoxicanta, and that again is not a power that can be exercised 
by either the Commissioner or the Collector. Under a. 15 of the Act, the 
power to grant a licence for a distillery is m the Commissioner and obviously, 
it séems to me to be futile to suggest that this power can be exercised by the 
Provincial Government. Indeed in the absence of a provision like the present 
s. 8A, if the Provincial Government attempted to interfere with the discretion 
of the Commissioner to grant or refuse a licence, any order of the Commissioner 
made in consequences of such interferance would be liable to be set aside in a 
Court of law. Similarly s. 14A confers upon the Collector of Excise the power 
to issue a licence for manufacture of intoxicants, cultivation and collection of 
hemp, tapping of toddy, bottling of foreign liquor and the possession of imple- 
ments or apparatus for the purpose of manufacture of any mtoxicants, This 
is a power which only the Collector can exercise and no one else. It seems, 
therefore, to me to be impossible to urge that all the powers under the Abkari 
Act in respect of the issue of a licence are vested in the Provincial Government. 
They are obviously vested in the specific authorities who have been empowered 
to grant such licences under the Act, and I am unable, therefore, to hold that 
the agreement of February 21, 1946, is a licance issued under the law as then 
prevalent in the State. If it is not such a licence, it cannot confer any right 
on plaintiffs Nos. 1 and 2 and there can be no question of a right accrued which 
rege by the first proviso to s. 5 of the Indian States (Application of Laws) 
er, 1948. 


The agreement of February 21, 1946, appears to me to be nothmg more or 
less than an agreement between the Raja Saheb and plaintiffs Nos. 1 and 2. 
But at its highest, it can only be construed as conferring upon plaintiffs Nos. 
1 and 2 an exemption from the operation of the Abkari Act in so far as licences ` 
were required to be obtained thereunder or a privilege to carry on the distil- 
lery and to manufacture, distribute and sell liquor, as well as cultivate, manu- 
facture and prepare ganja, bhang and opium under the provisions of the 
Abkari Act. Assuming that it conferred such a privilege or exemption, the 
game falls within the second part of the proviso to s. 5 of the Indian States 
(Application of Laws) Order, 1948, and it is saved only in so far as it is not 
inconsistent with any of the enactments extended to the former Akalkot State, 
ane of which is the Abkari Act, 1878, as amended upto the date of its application 
to the Akalkot State. It is clear that the provisions of the agreament of 
February 21, 1946, in so far as they enable the plaintiffs to carry on their 
busineas in excisable articles without a license confijct with the pro- 
visions of the Bombay Abkari Act; and assuming that plaintiffs Nos. 1 and 
2 had either an exemption or a privilege, they could only seek to enforce it by 
complying with the provisions of the Bombay Abkari Act, which were made 
applicable to the former Akalkot State. But they failed to comply with these 
provisions and thereby automatically lost such exemption or privilege that they 
may have had under the agreement dated February 21, 1946. 

_ The plaint as drafted appears to indicate that reliance was placed by the 
plaintiffs on the Agreements of Accession and Merger; but it’ was conceded at 
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the Bar by Sir Nasserwanji that he was not claiming in this suit any rights 
that arise out of the Agreement of Accession or Merger and such rights are 
clearly not justiciable having regard to art. 363 of the Constitution. The re- 
sult, therefore, is that I hold that the agreement of February 21, 1946, was 
not binding on the successor Government as it was not recognised or confirmed 
by such Government, or by legislation, and, therefore, the question of a breach 
of the agreament does not arise. It is not in dispute that the plaintiffs were 
not permitted to carry on under the agreement dated February 21, 1946, after 
September 31, 1948, but that does not constitute a breach of any agreement 
which hound any of the defendants. The entire claim of the plaintiffs for 
damages for breach of the alleged agreement must, therefore, fail. However, 
with regard to one part of the claim for damages, namely the sum of Ra. 70,833, 
being the costs of the country and foreign liquer, bhang, ganja, opium, mhowra, 
essences, colours, bottles and packing materials ete. which were lying in the 
Akalkot State and which the plaintiffs in the plaint describe as ‘‘now in the 
wrongful posseasion of the Provincial Government’’, Sir Nasserwanji claims 
that he is entitled to this amount even if the agreement may not be binding on 
the defendants. Now so far as this claim is concerned, E find no averment in 
‘the plaint except in para. 28(d), which relates to damages for breach of the 
contract, as to how the plaintiffs claim to be entitled to receive this amount. 
The words ‘‘now in the wrongful possession of the Provincial Government’’ 
are a mere description of the goods and does not give rise by themselves to 
dny claim. It might have been open to the plaintiffs to claim the price of 
these articles as on conversion or as the price of goods had and received. 
But no such claim is made in the plaint. In answer to the claim made in 
para, 28(¢) in this regard, however, defendanta No. 2 by their written state- 
ment have stated that by their letter of February 2, 1950, addressed to the 
Superintendent of Excise, Sholapur Division, the plaintiffs had agreed to sell 
the stock at certain rates and defendants No. 2 took over such stock for which 
the price is to be paid to the plaintiffs. Therefore, quite irrespective of the 
question that the plaint does not disclose any cause of action in respect of the 
price of these articles except by way of damages for breach of the agreement, 
on the admission of the State of Bombay, I would have been prepared to pass 
a decrees in favour of the plaintiffs for the price of these articles; and that price 
appears from the correspondence in so far as is admitted by defendant No. 2 
to be Ra, 6,644-12-7 (see letter dated May 5, 1952, from the Director of Excise 
and Prohibition to the attorneys of the plaintiffs). However, Sir Nasserwanji 
when asked whether he wishes to have a decree for this amount has intimated 
that he does not want a decree for this amount as he ‘has never accepted the 
rates offered by Government and that the letter dated February 2, 1950, to 
which reference is made in the written statement of defendant No. 2 was only 
written ‘‘without prejudice.’’ As there is no claim in the plaint for the price 
of these articles except by way of damages for breach of a contract and since 
I have held that there was no contract binding upon the defendants, there can 
be no question of any es for breach of a contract. This claim, therefore, 
cannot survive in the view that I have taken of the facts of this case. 


The only other claim which survives is the claim for Re. 15,000 being the 
monthly premia for 8 months of October, November and December, 1948. This 
claim is admitted by defendant No. 2 and there will, therefore, be a decree 
against defendant No. 2 for Re. 16,000. 

As regards costs, the position is that the suit against defendant No. 1 
has failed and will be diamissed with costs against defendant No. 1. 

As regards defendant No. 2, there has been a decree against defendant 
No. 2 for Rs. 15,000 in respect of a claim out of which Rs. 10,000 was admitted 
by the written statement. On this part of the claim, a suit would have been 
competent in the City Civil Court and the only costa to which the plaintiffs 

- would be entitled would be the costs for pleaders’ fees which they would have 
obtained in the Oity Civil Court. The plaintiffs will, therefore, pay defendant 
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No. 2’s cost of the suit with liberty to set off against this amount the pleaders’ 
fees in the City Civil Court on a claim for Re. 15,000. Interest on the decretal 
amount of Ra. 15,000 at 4 per cent, from the date of the aot and interest on 
costs payable by the plaintiffs alao at the same rate. 


Solicitors for the plaintiffs: ~Zawalla & Co. 
Solicitors for the defendants: D. P. Sethna and Littles & Co. 


SUPREME COURT. ° 


ž i 
Present: Mr. Justice N. H. Bhagwati, Mr. Justice T. L. Venkatarama Atyar, Mr. Justice 
S. K. Das, Mr. Justice A. K. Sarkar and Mr. Justice Vivian Bose. 


BOMBAY PEEING & MANUFACTURING CO., LTD. v. THE STATE OF 
~ BOMBAY.* 

Bombay Labour Welfare Fund Act (Bom. XL of 1953), Secs. 3(1), 3(2)(a), 3(2) (b), 7(1) 
(2), 17, 28—Constitution of India, Arts. 31(1) & (2), 19(1)(h—Indian Limitation 
(IX of 1908), Sec. 28—Indian Contract Act (IX of 1872), Sec. 25(8), 56, 60—Payment 
of Wages Act (IV of 1936), Secs. 1(6), 15, 22(d)—Industrial Disputes Act (XIV of 
1947 }—Sec. 3(1) of Bom. Act XL of 1953, constitutionality of, in relation to wxpaid 
accumulations in s. 3(2) (b) of Act and to fines realised from employees tn 8. 3(2) (a) 
of Act. 

Section 3(1) of the ‘Bombay Labour Welfare Fund Act, 1953, in so far as it 
relates to unpaid accumulations in s. 3(2)(b) of the Act is unconstitutional and void, 
but in so far as it relates to fines realised fram the employees in s. 3(2)(a) of the 
Act is constitutional and valid. 


TH BOMBAY Dyzrna & MANUFACTURING Co., Lrp. (appellant) was a limited 
company which was carrying on the business of manufacturing textiles in 
Bombay. In its balance-sheet for the year 1951 it had shown as one of its lia- 
bilities a sum of Re. 1,65,731-1-0 under the heading ‘‘unclaimed wages’’, which 
amount was made up of wages earned by the workmen employed in the appel- 
lant’s factories but remaining undrawn by them since the formation of the 
company in 1880. On July 7, 1958, the Welfare Commissioner, Bombay, under 
s 11 of the Bombay Labour Welfare Fund Act, 1953, sent a notice to the 
appellant calling upon it to remit the fines and unpaid accumulations remaining 
with them under s. 8(1) of the Act. The appellant filed a writ petition in the 
High Court impugning the validity of the Act as being in violation of art. 81(2) 
of the Constitution of India. The application was heard by Chagla C.J. and 
Tendolkar J. who dismissed it on September 14, 1953, delivering the following 
judgments — 


ERN C.J. The E e is a limited company running several Textile 
Mills, and by this petition it has challenged the validity of Act XL of 1958 
recently passed by the State Legislature. 

to this Act, it is called he Bombay Labour Welfare Fund Act, and 
in brief it provides that certain unpaid accumulations lying with the employers 
to whom the Act will be made applicable and certain fines imposed by the 
employers upon their employees shall form part of a fund which this Act sets 
up. The fund is to be vested in a Board as trustees and the fund is to Be 
utilised for purposes set out in s. 7 of the Act. Those are all purposes related 
to the welfare of labour. ‘‘Unpaid accumalations’’ has been defined as all 
payments due to the employees but not made to them within a period of three 
years from the date on which they became due whether before or after the 
commencement of this Act including the wages and gratuity legally. payable. 
It appears that the petitioner keepa a separatg account of wages which have 
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not been claimed by the employees, and even though the claim with regard to 
some of the wages would be barred by limitation, the petitioner maintains a 
separate account in respect of even these time barred wages which were due 
to its employees. The fines which are dealt with im the Act are the fines which 
can be imposed under s. 8(8) of the Payment of Wages Act, and although 
authority is given to the employer to impose the fines under certain circum- 
stances, these fines can only be applied to such purposes beneficial to the per- 
sons employed in the factory or establishment as dre approved by the preserib- 
ed authority, and the Act provides that s. 8 of the Payment of Wages Act shall 
stand amended and all fines which are imposed under s. 8(8) of the Payment 
of Wages Act shall be paid into the fund constituted under the Act, and the 
contention of the petitioner is that in calling upon the petitioner to pay to this 
fund-the unpaid accumulations as defined by the Act and the fines, the legisla- 
tion constitutes an expropriation of the property of the petitioner, and it is 
pad by reason of the provisions of art. 31(2) of the Constitution, because the 
property is aquired or taken possession of for a public purpose without pay- 
ment of any compensation to the person whose property has been taken away. 
Now, what is emphasised by Mr. Kolah is that the Act has been passed 
admittedly to constitute a fund for a public purpose and the rather curious 
argument is advanced that as soon as we are satisfied that the Act has been 
passed for a public purpose, the provisions of the Act must fall under art. 81(4) 
of the Constitution, Now, art.“81(2) has bean considered on several occasions 
by this Court and by the Supreme Court and the interpretation of that article 
is no longer in any doubt or dispute. Article 31(2) provides that when the 
State acquires or takes possession of property belonging to any person for a 
public purpose, it can only do so provided it pays compensation, or, as it bas 
been put in different language, the private property of a person cannot be 
taken away by the State sap on two conditions, viz. (1) that it is required for 
a public purpose, and (2) State ig prepared to pay compensation. It has 
also been said, and rightly, that art. 31(2) gives effect to what is known in 
American Constitutional Law as the right of eminent domain, When the State 
acquires property of a private citizen for a public purpose, it is doing so in 
the exercise of the right that it has by reason of the principle of eminent 
domain. But before art. 31(2) can be applied, we must be satisfied that the 
legislation we are considermg acquires or takes possession of the property 
belonging to the petitioner. When one analyses the legislation, the substance 
of the legislation is this that the State directs the petitioner, who is the debtor 
of its employees, to pay the debt due to the State instead of to ita creditors. No 
property of the petitioner is involved in this legislation. The law substitutes 
one creditor in p of another. If anybody’s property is mvolved at all, it 
is the property of the employees, because in the case of the employee he is the 
owner of a chose m action, a debt is due by the petitioner to him, and he may 
legitimately complain that the State ia depriving him of the chose in action 
and taking that chose in action to itself. There is another difficulty in the way 
of applying art. 81(2). What Mr. Kolah says is that the State is depriving 
the petitioner of its money; it is compelling the petitioner to pay to this fund 
what belongs to the petitioner. The American Constitutional Authorities have 
clearly laid down that the principle of eminent domain cannot apply to money, 
. and this is for obvious reasons. If the State takes money, it adds to its revennes, 
and the only way that it can add to its revenues is by taxation.. It is difficult 
to understand how there can be compensation for money because the only com- 
pensation for monay can be the same amount of money and the principle 
underlying art, 31(4) can never come into effect. Therefore, whichever way 
one looks at the matter, it is clear that this is not a case where art. 31(2) has 
any application. 
- It is then pointed ont that the result of the petitioner not carrying out the 
direction of the State authoritfes and paying to the fund what stands to the 
credit of the unpaid accumulations and the fine accounts would be that this 
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amount can be recovered from the petitioner by coercive measure as if it were 
arrears of land revenues and the procedure laid down in the Land Revenue 
Code has got to be followed. Undoubtedly, if as a result of non-compliance 
by the petitioner of the directions given by the State under the Act its pro- 
perty is seized and sold to recover the amount, it may be said that the peti- 
tiomer has been deprived of ita property. But in that case clearly the answer 
would be art. 81(1) and not art. 31(2). The State can justify the deprivation 
of the petitioner of its property on the ground that such deprivation is accord- 
ing to authority of law. But the Act cannot be challenged on the ground that 
enforcement of the Act against a person Who does not comply with these pro- 
visions leads to his property being taken away. What we have to consider is 
not what the result of the enforcement of the Act is; but whether the Act itself 
authorises the State to acquire ar take possession of the property of the, peti- 
tioner. k 


It is then pointed out that whatever view may be taken of wages which are 
in law still due by the employer and which are not time barred, the effect of 
compelling the employer to pay time barred wages would undoubtedly be ex- 
propriation of property. Now, when wages due by the employer become time 
barred, the legal result is that the remedy of the creditor AAE those wages 
is barred. The creditor does not acquire any right to that debt. Mr. Kolah 
has relied on s. 28 of the Limitation Act. But that section only applies when 
a person is in possession of a property and by lapse of time the right 
to recover that property is lost and a right in the person in possession 
of the property is created by law. It is impossible to contend that 
because the remedy to recover the wages is barred, any right is created in the 
creditor in respect of that debt. Therefore, all that the Act does is to remove 
the bar which the Limitation Act places against the creditor from recovering 
this debt. It makes the debt recoverable, and instead of the debtor having to 
pay to his creditor, the law directs that he should pay to the State and not to 
his creditor. Looked at from this point of view, again, there is no expropriation 
of property, nor is there any. question of acquisition or taking possession of 
the property of the petitioner. The postfion is even simpler with regard to 
fines. The employer at no stage had any beneficial interest in the fmes which 
it imposed and recovered from its employees. The employer was a trustee in 
respect of these fines and the amounts recovered had to be utilised im the 
manner laid down in s. 8(8) of the Payment of Wages Act. What this law 
does is to provide that instead of those fines being applied in the manner laid 
down in-s. 8(&) of the Payment of Wages Act, it shall be applied in the manner 
laid down in the impugned law. In other words, instead of the employer being 
permitted to utilise the fines for the welfare of his own employees, the fines 
recovered have to be paid into the fund which the Act creates. 


Mr. Kolah has cited the judgment of the Supreme Court in The State of 
Bihar v. Maharajadhiraja Sir Kameshwar Singh of Darbhanga.’ With respect, 
the principles laid down in that decision are principles about which there can 
be no dispute. They lay down the conditions under which the State can acquire 
or take possession of the property of a citizen. But the difficulty in Mr. Kolah’s 
way is not as to what the position in law is under art. 81(2), but whether this 
caso falls under art. 31(2) at all. If the case fell under art. 31(2), there can be 
no doubt that the petitioner must suceeed because obviously no compensation is 
provided for acquisition or taking possession of the property of the petitioner. 
But if the case does not fall under art. 31(2), as in our opinion it does not, then 
art. 31(2) does not fall to be considéred. AI that we have to consider is whether 
apart from art. 31(2) the Legislature was competent to legislate this piece of 
legislation, and secondly, whether it contravenes any fundamental right other 
than that mentioned in art. 81(2). In our opinion, as far as the competency of 
the Legislature is concerned, it is not disputed, and the only article on which the 
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petitioner has substantially relied is art. 31(2). As art. 81(2) does not’ apply, 
it is not seriously urged that there is any other article of the Constitution which 
has been contravened by this piece of legislation. 


Tt was faintly suggested by Mr. Kolah that art. 19(1)(f) may be looked at. 
That is an article which gives to the citizen the right to acquire, hold and dis- 
pose of property, but that right is subject to reasonable restrictions as provided 
in el. (5) of that verp article. Mr. Kolah would undoubtedly find it very diff- 
cult to contend that the restriction that has been imposed in this particular case 
on the right of the petitioner to hold thease particular moneys is not a reasonable 
restrictign. When one remembers that all that the Legislature has done is to 
substitute one creditor in place of another, and when one also remembers that 
the moneys are to be paid into a fund which is going to be administered for wel- 
fare of labour and for most laudable objects, dt is impossible to urge that the 
restriction placed by the Legislature upon the right of the employer, provided 
he has any right in this case, under art. 19(1)(f) is not a reasonable restriction. 
The result, therefore, is that the petition fails and must be dismissed with 


` 


costs. 
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TENDOLKAR J. I agree, but would like to add a few observations. So far as 
the question of fines realised from the employees being paid over to the fund is 
concerned, quite obviously under the Payment of Wages Act, 1986, the employer 
ig merely a trustee in respect of such fines and the beneficial interest in the fines 
is not in him, The Payment of Wages Act, 1936, under s. 8(&) provided that 
ell such fines shall be applied only to such purposes beneficial to the persons 
employed in the factory or establishment as are approved by the prescribed 
authority. In place of this provision s. 28 of the impugned Act provides that 
the fines shall be paid into the fund established under the Act. This to my 
mind is not a case either of deprivation of property under art. 31(1) of the 
Constitution or of taking possession or acquisition of property under art. 81(2) 
atall Al that is sought to be done is that the objects for which the fines were 
held by the employer as a trustee are to be achieved in the manner which is 
now provided for. by handing it over into the fund for the purposes of the 
Bombay Labour Welfare Fund Act. 


In so, far as payments of unpaid accumulations is concernmed, the question 
that we have really to determine is whether the Act falls within the scope of 
art. 31(1) or art. 31(2) of the Constitution. Broadly speaking, it has often 
been said that art. 81(1) comprises matters which fall within the exercise of 
‘‘nolice powers” as they are called by American Constitutional writers, and 
matters which fall within art. 31(2) are matters which are within the exercise 
of the powers of ‘‘eminent domain’’. But whilst these two are broad classifica- 
tions, yet there may be cases dealing with property which do not strictly fall 
within the one or the other, i.e., either in the exercise of ‘‘police powers’’ as such 
or in the exercise of the right of ‘‘eminent domain’’; and when we are dealing 
with property, what one has got to ask oneself js, ‘‘has there been a deprivation 
of property within the meaning of art. 81(1) of the Constitution, or has there 
been a taking of posseasion or acquisition within art. 81(2)’’, and on the answer 
to that question will depend the answer as to whether the Act impugned can be 
supported merely on the plea that it has the authority of law or it must be sup- 
ported by the existenge of a public purpose as well as provision for compensation. 
No doubt, if property is ‘‘taken possession of’’ or acquired, then under art. 
81(2) there must be the existance of a public purpose and the amount of com- 
pensation must also be provided for by law. But the converse of this propo- 
sition is not true, and if a public purpose exists in relation to any property, it 
does not follow that the property can only be dealt with under art. 81(2). ` The 
real question that one has has to ask himself is, what is it that is sought to bè 
done in the present case. No doubt it is perfectly true to say that the peti- 
tioners are owners of their own moneys and that until they have paid their 
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debtors the money belongs to them, and it is to that extent their property. 
They are now asked, instead of paying the money to the debtors to pay it over 
to the fund, and to that extent it appears to me that they have been deprived 
of their property. It is not a case of ‘‘taking of posseasion’’ or of acquisition 
of the property at all One of the elements of ‘‘taking of possession’’ iB a 
transfer of beneficial interest, and no beneficial interest in these moneys has been 
sought to be transferred to the State, but what is sought to be done is that the 
fund shall be utilised for the welfare of the very clas of people who were the 
original debtors of the employer and to whom the amount was admittedly due. 
In my opinion, therefore, this is not a case of ‘‘taking posseasion’’ or acquisi- 
tion of the moneys at all, but it is a case of ‘‘deprivation of property’’ under 
art. 81(1) and of course such a deprivation has to be done under the authority 
of law and the Act impugned sypplies that authority. i 

Then it is said that ‘‘unpaid accumulations” are defined by s. 2(1) as pay- 
ments due to the employees but not made to them within a pèriod of three years 
from the date on which they became due. Such accumulations may in part 
consist of debts which are yet recoverable if there has been any acknowledg- 
ment of liability or part payment, and may in part consist of payments which 
are barred-by limitation. It is said that with regard to the latter class of pay- 
ments in any event the money belonged dbsolutely to the employer and the 
debtor had no right to the money whatever. That, it appears to me, is a wrong 
approach to the question. The effect of the expiry of the period of limitation 
. prescribed by a statute for recovery of a debt is that it bars the remedy, but it 
does not extinguish the right. The right to the debt still remains, and indeed 
when it is said that a fresh promise to pay a debt barred by limitation is good, 
it is on the footing that consideration for such a promise is the time barred debt, 
the debt not having been extinguished but only the remedy for recovery of it 
having been barred. Therefore, payments due to employees which are barred, 
in my opinion, stand precisely on the same footing as payments which are still 
due and recoverable, and m respect of both, although the employer has been 
deprived of his property, all that has been achieved by the Act is that the des- 
tination of this property has been diverted from the original debtors to the 
fund constituted under the Act. In my opinion, therefore, this is clearly an 
Act which to the extent to which it relates to fines realised from the amployees 
does not offend against any of the fundamental rights in the Constitution and 
to the extent to which it relates to unpaid accumulations it falls clearly within 
Me pene of art. 81(7) of the Constitution and is warranted by authority 
of law. 
Pes Coram. 

Petition dismissed with costs. © 

Sir Jamshedji says that the petitioner wants to appeal to the Supreme Court 
and he wants stay till the appeal has been preferred and a proper order has 
been obtained from the Supreme Court. Therefore there will be an-interim 
injunction restraining the respondents from recovering the amount due by the 
petitioner under the impugned Act for a fortnight from today. 


The appellant, on a certificate being granted by the High Court under art. 182 


t ` 


—l 


? 


of the Constitution, appealed to the Supreme Court. - 


B. J. Kolah, B. Narayanaswamy and J. B. Dadachanji, for the appellants. 
H. M. Seervas, Advocate General for the State of Bombay, with R. H. Dhebar, 
for the respondents. 


VENEATARAMA Atyer J. The appellant is a limited com incorporated 
under the Indian Companies Act, 1879. It is carrying on Gusiies m ea 
facture of textiles, and owns three factories called Spring Mills, Textile Mills and 
Bombay Dye Works, all of which are situate in Bembay. Jn its balance sheet for 
the year 1951, it has shown as one of its liabilities a sum of Re, 1,65,781-1-0 under 
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the heading ‘‘Unclaimed wages’’. This amount is made up of wages earned by 
the workmen in the factories but remaining undrawn by them, and represents ac- 
cumulations from year to year ever since the formation of the Company which, it 
is stated, was about the year 1880. The dispute in this appeal mamly relates to 
this amount. 


wan 1958, the Legislature of the State of Bombay mee the Bombay Labour 
elfare Fund Act (Bom. XL of 1958) (hereinafter referred to as the Act), 
bees it came into force on June 4, 1953. We may, at this stage, refer to the 
relevant provisions of the Act, as it is their validity that is the main point for 
our determination in* this appeal. The preamble to the Act recites that ‘it 
is expedient to constitute a Fund for the financing of activities to promote 
welfare of labour in the State of Bombay and for conducting’ such activities’’. 
Section 2 is the definition section; sub-s. (2) défines an ‘‘employee’’ as meaning 
‘fany person who is employed for hire or reward to do any work, skilled or un- 
skilled, manual or. clerical, in an establishment”. ‘‘Himployer’’ is defined in 
sub-s. (3) as meaning ‘‘any ari who employs either directly or through 
another person either on behalf of himself or any other person, one or more 
employees in an establishment and includes—in ea factory any person. named 
under s. 7(+)(f) of the Factories Act, 1948, as the manager”. Sub-section 
(10) defines ‘‘Unpaid accumulations” as meaning “all payments due to the 
employees but not made to them withm a period of three years from the date 
on which they became due whether before or after the commencement of this 
Act including the wages and gratuity legally payable”. ‘‘Wagea’”’ is defined 
in sub-s. (11) as meaning ‘‘all remuneration capable of being expressed in terms 
of money which would, if the terms of the contract of empleyment, express or 
implied were fulfilled, be payable to a pen employers in respect of his employ- 
ment or of work done in such employment. . 
Then, there is s. 8, which runs as follows: 

(1). “There shall be constituted a fund called the Bombay Labour Welfare Fund 
oon) ee ee oe Oe ee Oe e DEDE e 
the sums specified in sub-section (2) shall be paid into the Fund. 

(2). The Fund shall of— ; 

(a) all fines realised the employees; -- 

(b) all unpaid accumulations; 

(ce) any vohmtary donations; ` 

(d) any fund transferred. under sub-section (5) of section 7; and 

(e) any sum borrowed under section 8. 

(3). The sums specified in sub-section (2) shall be collected by such agencies and 
EO DD E ee mee, Oe a Cree ea and ae 
manner es may be prescribed.” 

Section 7(1) provides that ‘‘the Fund shall vest in and be held and applied by 
the Board as Trustees subject to the provisions and for the purposes of this Act.’’ 
Bub-section (2) of s. 7 is very material, and is as follows: 

“Without projudics io. the- gonarality ot eub-section: (1) tha moneys cia: the ‘Fund 
may be utilised by the Board to defray expenditure on the following: 

(a) community and soctal education centres including reading rooms and Hbraries; 

(b) community necessttios; 

(c) games and sports; 7 

(d) exursions, touts and holiday homes; 

(e) entertainment and other forms of recreations; 


(i coal ofiomuiilsetiae tha Ack ibaada Wie aaa and’ a e 
appointed for the purposes of the Act; and 

ee eee 
standard of Hving and ameliorate the social conditions of labour: 
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Provided that the Fund shall not be utilised in financing any measure which the 
employer is required under any law for the time being in force to carry out;. 

Provided further that unpeid accumulations and fines shall be paid to the Board and 
be expended by it under this Act notwithstanding anything contained in the Payment 
of Wages Act, 1988 (IV of 1986), or any other law for the time being in force.” 

Section 11 provides for the appointment of an officer called the Welfare Com- 
missioner, and defines his powers and duties. Section 17 enacts that, 

. “Any sum payable into the Fund under this Act shall, without prejudice to any 
other mode of recovery, be recoverable on behalf of the Board as an arrear of land 
revenue.” : e 
Section 19 authorises the State Government to make rules to carry out the pur- 
poses of this Act. Section 28 provides that, 

“In section 8 of the Payment of Wages Act, 1936 (IV of 1936), to sub-section (8) the 
following shall be added, before the Explanation, namely: 

“but in the case of any factory or establishment to which the Bombay Labour Wel- 
fate Pund Aeh Mos (Honi ce 1N oppien al meh ree ioe eee eee 
the Fund constituted under the safd Act.” 

Rules were framed by the State of Bombay in exercise of the powers con- 
ferred by z. 19, and they were published on June 80, 1958. The material rules 
are Noa: 3 and 4, which are as follows! 

3. “Payment of fines and of unpaid accumulations by employer—(1) Within fifteen 
days from the date on which the Act shall come into force in any area, every employer 
in such area shall pay by cheque, money order or cash to the Welfare Commissioner- 

(a) all Bote realised trom- the, employees: beture the: said date aud remaining nuus 
lized on that date; and 

(b) all unpaid accumulations held by the employer on the aforesald date. 

(2) The employer shall along with such payment submit a statement to the Welfare 
Commissioner giving full particulars of the amounts so peld. 

(3) Thereafter, all fines realised from the employees and all unpaid accumulations 
during the quarters ending 31st March, 30th June, 30th September and Sist December shall 
be paid by the employer in the manner aforesaid to the Welfare Commissioner on or 
before the 15th of April, 15th of July, 15th of October and 15th of January succeeding 
such quarter and a statement giving particulars of the amounts so paid shall be submitted 
by him along with such payment to the Welfare Commissioner. 

4. Notice for payment of fines and unpaid accumulations by Welfare Commissioner — 
The Welfare Commissioner may, after making such enquiries as he may deem fit, and 
after calling for a report from the Inspector, if necessary, serve a notice on any employer 
to pay any portion of fines realised from the employees or unpeid accumulations held by ' 
him which the employer has not paid in accordance with rule 8 The employer shall 
comply with the notice within 14 days of the receipt thereof.” 

On July 7, 1953, the Welfare Commissioner, Bombay, appointed under s. 11 
of the impugned Act, sent a notice to the appellant and other companies simi- 
larly situate, inviting their attention to the relevant provisions of the Act and 
of the rules and calling upon them to remit the fines and unpaid accumula- 
tions remaining with them, in accordance with the directions contained therein. 
To this, the appellant sent a reply on the same date impugning the validity of 
the Act as being in violation of the provisions of art. 31(2), and followed it 
up by filing the writ petition out of which the present appeal arises, it being- 
treated by consent of parties as a test case. 

The application was heard by Chagla C.J. and Tendolkar J., who held that 
the impugned Act was intra vires but on different grounds. The learned Chief 
Justice was of the opinion that, on its true construction, the Act merely sub- 
stituted the Board as a creditor in the place of the employees, that there was 
no taking of property, and that, in consequence, there was no contravention of 
art. 81(2). Tendolkar J. held that ‘‘unpaid wages’’ were unquestionably: 
moneys which belonged to the employer and that be was being deprived of them, 
but there was no taking of possession or acquisition of property within art. 31(2) 

L. R.—47, 
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of-the Constitution .but a deprivation of moneys, and as it was done under the 
authority of law, it fell within the protection of art. 31(1). In the result, the 
petition was dismissed. The learned J udges, however, granted a certificate under 
art. 182, and that is how the appeal comes before us. 


The sole point for determination’ in this’appeal is whether s. 8(1) and sub- 
cla. (a) and (b) of s. 3(2) of the Act are void as contravening the provisions 
of the Constitution; but to decide it, we have to consider quite a number of 
eae which have been raised and discussed in the arguments before us. 

will be convenient to deal with the two items, fines realised from the emplo- 

yees, 8.03(2) (a), and unpaid accumulations, s. 3(2)(b), separately, as the issues 
involved in the determination of their validity are different. 

Taking first unpaid accumulations, s. 8(2)(b), the contention of Mr. Kolah 
for the appellant is that s. 3(1) is repugnan® to art. 31(2) inasmuch as it de- 
prives the employers of moneys belonging to them without payment of any 
compensation merely on fhe ground that they represent wages due to the em- 
ployees. Now, money is undoubtedly property, and it cannot be disputed that 
a person who has money does not cease to be its owner merely by reason of the 
fact that he owes debts in satisfaction of which it may have to be applied. 
Until the creditor takes appropriate proceedings under the law for the realisa- 
tion of his debt and the title of the debtor is extinguished in those proceedings, 
the title to the property continues in the debtor. Mr. Kolah is, therefore, clearly 
right in his contention that the lability of the appellant to pay wages to the 
employees does not spso facto extinguish ita title to the moneys belonging to 
it even pro tanto, and that the effect, therefore, of s. 8(1) is to take away money 
belonging to it. Then, the question is whether such a provision is hit by art. 
31(2) on the ground that it is acquisition or taking possession of property for 
a public purpose without payment of compensation. It is common ground that 
the taking is for a public purpose. The point in dispute is whether what is 
sought to be done under s. 3 is acquisition or taking possession of property 
within art. 81(2). Tendolkar J. answered this question against the erp canl 
because, in his view, art. 81(2) would apply only if there was a er 
title to or beneficial interest in the amounts to the State, that s. 3(1) effected 
neither, that it did deprive the employers of their moneys, but that fell under 
art. 81(1) and not art. 31(2), and that as that was done under the authority of 
law, it could not be questioned. 

Subsequent to this decision, this Court had occasion to consider the true scope 
of art. 81(2) in relation to art. 81(1) in The State of West Bengal v. Subodh 
Gopal Bose’ and in Dworkadas Shrinivas of Bombay v. The Sholapur 
Spwming ond Weaving Co. Lid®. In The State of West Benggl v. 
Subodh Gopal Bose (supra), the majority of the learned Judges took 
the view that arta. 81(1) and 31(2) were not mutually exclusive, that it was not 
an essential requisite of acquisition under art. 31(2) that there should be a 
transfer of title to the State, that deprivation of property and substantial 
abridgement of the rights of the owner were also within art. 31(2), and that a 
Jaw which produced those results must, m order to be valid, satisfy the con- 
ditions laid down in that article. Das J. (as he then was) differed from this 
view, and held that the contents of the two provisions were distinct, that while 
art. 81(1) had reference to the ‘‘police power’’ of the State, art. 31(2) dealt 
with the power of ‘‘aminent domain”. In Dwarkadas Shrinivas of Bombay 
v. The Sholapur Spinning and Weaving Co., Lid. (supra), the majo- 
rity of the Judges again reiterated the view ' expressed in The State of 
West Bengal v. Subodh Gopal Bose (supra) that arta. 31(1) and 81(2) 
covered the same ground, and that substantial interference with rights to pro- 
perty would be within the operation of art. 31(2). 

On these decisions, it should follow that s. 3 of the impugned Act is bad as 
infringing art. 31(2), in that it deprivés the appellant of its moneys without 


J 
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giving any compensation. Mr. Seervai, however, resists this contention on the 
of art. 381(24), which was introduced by the Constitution (Fourth 
Amendment) Act, 1955. It is as follows: 


‘Where a law does not provide for the transfer of the ownership or right to possession 

of any property to the State or to a'corparation owned or controlled by the State, it shall 
not be deemed to provide for the compulsory acquisition or requisitioning of property, 
notwithstanding that tt deprives any person of his property.” 
The argument is that the theory that acquisition in art. 31(2) is not confined 
to cases of transfer of ownership to the State, and that even deprivation of 
property would fall within it, which is the basis of the decisions in The State 
of West Bengal v. Subodh Gopal Bose (supra) and in Dwarkadas 
Shrinivas of Bombay v. The Sholapur Spinning and Weaving Co. Ltd. 
(supra) can, in view of the above amendment, no longer be accepted as 
correct, and that those decisions, therefore, require to be reconsidered in the 
light of the new art. 81(2A). But it is not disputed that this provision has 
no retrospective operation, and that the rights of the parties must be decided 
in accordance with the law as on the date of the writ application, and that on 
the provisions of the Constitution as they stood on that date and as interpreted 
in The State of West Bengal v. Subodh Gopal Bose (supra) and 
Dwarkadas Shrinivas of Bombay v. The Sholapur Spinning and Weaving Co. 
IAd. (supra), s. 3(1) of the impugned Act would be obnoxious to 
art. 81(2). This should be sufficient to conclude this question in favour of the 
appellant, but the respondents contend that s. 3(1) is not within the prohibi- 
tion of art. 81(2), because it operates only on money, and money is not property 
for purposes of that article. 


There is considerable authority in Amercia that the power of eminent domain 
does not extend to the taking of money, the reason being that compensation 
which is to be paid in respect of money can only be money, and that, there- 
fore, in substance it is a forced loan. In The State of Bihar v. Makarajadhiraja 
Sir Kameshwar Singh of Darbhanga', this view was adopted by Maha- 
jan J. at pages 943-944, by Mukherjea J. at page 961 and by Chandra- 
pekhara Aiyar'J. at pages 1015 to 1018. It is argued for the respondents that 
the position. under art. 81(2) is the same as in America, as the provision there- 
in that either the amount of the compensation should be fixed or the principles 
on which and the manner in which compensation is to be determined should be 
specified, involves that what is taken is not money. It is argued, on the other 
hand, for the appellant that the latest trends m American law show, as was 
observed by Das J., (as he then was), at pages 984-985 in The State of Bihar v. 
Maharajadhiraja Sir Kameshwar Singh of Darbhanga (supra), a de- 
parture from the view held in earlier authorities that moneys and choses in 
action could not be the subject of ‘‘eminent domain’’; and that, in any case, the 
principles of American law should not be applied in the interpretation of the 
provisions of our Constitution. If the contention of the respondents is to be 
accepted, the question naturally arises what protection a person has in respect 
of moneys belonging to him if he can be deprived of them by process of legis- 
Jation. The answer of Mr. Searvai is that that protection is to be sought in 
art. 19(1)(f), that the word ‘‘property’’ therein has a wider connotation than 
what it bears in art. 31(2) and includes money, and that the citizens have the 
right to hold money subject only to law such as is saved by art. 19(5). In support 
of this position, he relied on the decision in Bijay Cotton Mills Lid. v. The 
State of Ajmer? in which this Court applied art. 19(6) in pronouncing on 
the validity of the Minimum Wages Act (XI of 1948) requiring the employers 
to pay wages at a rate not less than that to be fixed by the Government. 


Assuming that the correct position is what the respondents contend it is, the 
question that has still to be determined is whether the impugned Act could be 
supported under art. 19(5). There was some discussion before us as to the 


1 [1082] 8. 0. R. 889. l 2 [1855] 18. C. R. 753. 
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scope of this provision, the point of the debate being whether the words ‘‘im- 
posing reasonable restriction’’ would cover a legislation, which not merely re- 
gulated the exercise of the rights guaranteed by art. 19(1)(f) but totally ex- 
tinguished them, and whether a law like the present one which deprived the 
owner of his properties could be held to fall within that provision. It was ar- 
gued that a law authorising the State to seize and destroy diseased cattle, no- 
xious drugs and the like, could not be brought within art. 19(5) if the word 
‘restriction’ was to be narrowly construed, and that accordingly the power 
to restrict must be held to include, in appropriate cases, the power to 
prohibit, the exercise of the right. That view does find support in the ob- 
servations of Lord Porter in Commonwealth of Australia v. Bank of New South 
Wales’; but the present legislation cannot be sustained even on the above im- 
terpretation of the word ‘restriction’, as a. 3(¢f) of the Act deals with moneys 
and money cannot be likened to diseased cattle or noxious drugs so as to attract 
the exercise of police power under art. 19(5). It appears to us that whether we 
apply art. 81(<) or art. 19(5), the impugned Act cannot be upheld, and it must 
be struck down, unleas we accept the other contantions which have been urged 
for the, respondents in support of its validity. Those contentions are firstly, 
that the Act merely substitutes the Board as the creditor in the place of the 
employees, and that ss. 8 and 17 merely prescribe the mode in which the obli- 
gation is to be enforced and—that was the ground on which Ohagla C.J. based 
his judgment; and secondly, that the impugned legislation is one in respect of 
abandoned property, and it is not open to attack as contravening either art. 19 
(1) (f) or art. 31(2). It is those contentions that now fall to be considered. 
. As regards the first contention, the question is whether on a fair construc- 
tion of the provisions of the impugned Act, it is possible to spell out a substitu- 
tion of creditors. When an employee has done his work, the amount of wages 
earned by him becomes a debt due to him from the employer, and it is property 
which could be assigned under the law. If the employee had assigned the debt 
to the Board constituted under the Act, the latter would be entitled to recover 
it from the employer. And what could be done by act of parties can also be 
done by legislation. What we have to see, therefore, is whether on the pro- 
visions of the statute it could be held that there is a statutory transfer of the 
wages earned by the workman to the Board. Section 5 of the Act vests the 
amounts mentioned in s. 8(2) in the Board, and s. 8(1) directs that those 
amounts should be paid by the employer to the Board. Counsel for the ap- 
pellant contends that there are in the Act no words of transfer of the debts to 
the Board, and that there is only a provision for payment of the amounts. 
But this is taking too narrow a view of the true scope of those provisions. 
Looking at the substance of the matter, we are of opmion that s. 3(1) -and 
s. 5(1) do operate to. transfer the debts due to the employees to the Board. 

It will be observed that the definition of ‘‘unpaid accumulations’’ takes in 
only payments due to the employees remaining unpaid within a period of three 
years after they become due. The intention of the Legislature obviously was 
that claims of the employees which are within time should be left to be enfore- 
ed by them in the ordinary course of law, and that it is only when they become 
time-barred and useless to them that the State should step in and take them | 
over. On this, the question arises for consideration whether-a debt which is 
time-barred can be the subject of transfer, and if it can be, how it can benefit 
the Board to take it over if it cannot be realised by process of law. Now, it, 18 
the settled law of thm country that the statute of limitation only bars the remedy 
but does not extinguish the debt. Section 28 of the Limitation Act provides 
that when the period limited to a person for instituting a suit for possession of 
any property has expired, his right to such property is extinguished. And the 
authorities have held—and rightly, that when the property is incapable of pos- 
geesion, as for example, a debt, the section has no application, and lapse of 
time does not extinguish the right of a person thereto. Under g. 25(3) of the 


1 [1950] A. O. 285, 311. 
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Contract Act, a barred bebt is good consideration for a fresh promise to pay 
the amount. When a debtor makes a payment without any direction as to how 
it is to be appropriated, the creditor has the right to appropriate it towards a 
barred debt: .(Vide s. 60 of the Contract Act). It has also been held that a 
creditor is entitled to recover the debt from the surety, even though a sult on it 
is barred against the principal debtor. Vide Makani Singh v.U Ba Ys’, 
Subramama Atyar v. Gopala Atyar®? and Dil Muhammad v. Sain Das.° And 
when a creditor has a lien.over goods by way of security for a loan, he can 
enforce the lien for obtaining satisfaction of the debt, even though an action 
thereon would be time-barred. Vide Narendra Lal Khan v. Tarubafa Dasit. 
That is also the law in England. Vide Halsbury’s Laws of England (Hails- 
ham’s edn.), VoL XX, p. 602, para 756, and the observations of Lindley L.J. in 
Carter v. White5 and of Cottop L.J. in Curwen v. Midburn.® In American 
Jurisprudence, Vol. 84, p. 314, the law is thus stated. 

“A majority of the courts adhere to the view that a statute of limitations, as distin- 
guished from a statute which prescribes conditions precedent to a right of action, does 
not go to the substance of a right, but only to the remedy. It does not extinguish 
the debt or preclude its enforcement, unless the debtor chooses to avail himself of the 
defence and specially pleads tt. An indebtedness does not lose its character as such merely 
because it is barred; it still affords sufficient consideration to support a promise to pay, 
and gives a creditor an insurable interest,” 

In Corpus Juris Secundum, Vol. 58, p. 922, we have the following statement 
of the law: 

‘The general rule, at least with respect to debts or money demands, is that a statute 
of limitation bers, or runs ‘against, the remedy and does not discharge the debt or 
extinguish or impair the right, obligation, or cause of action: ” 

The position then is that under the law a debt subsists notwithstanding that 
its recovery is barred by limitation, and no argument has been addressed to us 
by the appellant that the transfer of such a debt is invalid; and indeed it 
could not be, in view of the provisions in the impugned Act, which release the 
debts due to the employees from the bar of limitation. Section 8(1) provides 
that ‘‘unpaid accumulations’’ and fines shall be paid to the Board ‘‘notwith- 
standing anything contained in any: other law for the time being in force.” 
A similat provision is again enacted im the second proviso to subs. (2) of s. 5 
that ‘‘unpaid accumulations’’ and fines shall be paid to the Board ‘‘notwith- 
standing anything contained in the Payment of Wages Act, 1936, or any other 
law for the time being in foree.’’ One of those laws is the law of limitation, 
and the effect of these provisions is to suspend limitation in respect of the 
claims to which s. 8(2) relates. To dispel any doubt as to whether it was com- 
petent to the Legislature of the Bombay State to modify the provisions of the 
Limitation Act, it should be stated that limitation is a topic enumerated in the 
Concurrent List, being Entry 18 in List IIL in Seventh Schedule to the Con- 
stitution, and under art. 254(2), the State Legislature can enact a law modi- 
- fying the Central Act, provided it is reserved for consideration by the Presi- 

‘dent and assented to by him, and that has been done in the present case. Com- 
ing to the impugned Act, there is one other provision therein to which reference 
must be made. Section 17 provides that without prejudice to other modes of 
recovery, the sums payable to the fund under s. 8 may be recovered as arrears 
of land revenue. This is a provision which is generally made when amounts 
are due and payable to the State, and Mr. Kolah concedess that if the impugn- 
ed law is otherwise valid, it cannot be said to be bad by reason of this section. 
On the above analysis, there cannot be any doubt that the effect of the relevant 
provisions of the Act is to transfer to the Board the debts due by the appellant 
to its employees free from the bar of limitation. . 


1 (1089) L. R. 66 I. A. 198. 4, (1921) L L R. 48 Cal. 817, 838. 
3 (1010) 11. R38 Mad, 308. 5 igs) 2 Ga. D 006, O72 
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The question still remains whether there has been a substitution of creditors, 
and that can only be, if the debt due to the employee is discharged and m its 
place there is substituted the debt in favour of the Board. If, however, the 
- employer is not released from his liability to the employee, then the effect of 
s. 8(1) is only to create in the Board a statutory creditor in addition to: the 
creditor under the contract of employment, and there can be no question of 
substitution. Mr. Seervai agrees that if the Act does not operate to discharge 
the employer from his obligationa to the employees in respect of the wages due 
to them, then it must be held to be unconstitutional as infringing art. 19(1) (f), 
because his contention that the effect of the Act was only to take the property 
‘of the employer in discharge of its obligations’ could not then be maintained. 

real point for determination, therefore, is whether on payment of the 
amounts in accordance with s. 8(1) of the A, the appellant gets a discharge 
of his obligations to the employees in of wages due to them.. The Act 
does not contain any provision to that i t, and the absence thereof has been 
strongly relied on by the appellant as showing that no substitution of creditors 
was intended. In answer to this contention, Mr. Seervai urges firstly that 
though the Act does not, in terms, provide for the discharge of the appellant 
on payment of the amount under s. 3(1), that is the result of the provisions of 
the Payment of Wages Act (Act IV of 1986), hereinafter referred to as the 
Wages Act, and secondly, that the effect of s. 3(1) of the Act is to render the 
contract of employment void under s. 56 of the Contract Act, and the appellant- 
ig thereby discharged from his obligations thereunder. We shall now examine 
both these contentions. 

To appreciate the first contention, it is necessary to refer to the relevant 
provisions of the Wages Act. Section 2(++) defines ‘‘wages’’ in terms which 
comprehend whatever falls within the definition of that word in s. 2(11) of the 
impugned Act. Section 8 casts on the employer the responsibility for payment 
of wages to persons employed by him. Section 4 provides for the fixing of 
wage periods, which, however, are not to exceed one month. Under s. 5, the 
wages have to be paid before the expiry of ten days after the last day of the 
wage period in case of employees who continue in service and in the case of 
those whose employment has been terminated, within the second working day of 
such termination. Section 15 provides that where an unauthorised deduction 
has been made from the wages of an employed person or payment of v has 
been delayed, such person may apply to the Authority appointed under the Act 
fora direction for payment of the amount deducted or the delayed wages, as 
the case may be, together with payment of compensation. Such application 
has to be made within six months from the date on which the deductions were 
made or the date on which the payment of wages became due, and by Act No. 
L&T of 1958 of the Bombay Legislature, the period of six months has been en- 
larged to one year. There is a proviso to this section that an application there- 
under can be made after the period prescribed therein ‘‘when the applicant 
satisfies the authority that-he had sufficient cause for not making the applica- 
tion within such period.’’ Section 22(d) of the Act provides that, 

"*Wo Court shall entertain any suit for the recovery of wage or of any deduction from 
wages in so far es the sum so claimed could have been recovered by an application under 
section 15...” 

Now, the argument of the respondents is that under the provisions aforesaid, 
an employee has to ane rosecute his claim for unpaid wages before the Authority 
within the time limited by s. 15 of the Wages Act, which is one year in the 
State of Bombay, that if he fails to do so, it becoms unenforceable, and a suit 
with respect thereto under the general law is also barred. The result is, it is 
contended, that having regard to the definition of ‘‘unpaid accumulations” as 
meaning all payments due to the employeea but not made to them within a 
period of three years, the employer runs no risk of being called upon to pay 
to the employee what has been,paid by him to the -Board under s. 3(1), and 

that, therefore, a payment under the impugned Act gives him' what ‘is,‘for all 
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practical purposes, a good discharge. This argument rests on the supposition 
that so far as unpaid wages are concerned, the operation of the Wages Act is 
oo-extensive with that of the impugned Act- But that clearly is erroneous. 
It is true that wages as defined in the Wages Act would include whatever are 
wages under the impugned Act. Buts. 1(6) limits the application of the Wages 
Act to wages which are below Rs. 200 for a wage period. In respect of wages 
of Re. 200 or more, it is the general law that would apply, and the period of 
limitation is not one year under s. 15 of the Wages Act but three years under art. 
102 of the Limitation Act, which period is capable of extension under the pro- 
visions of the Limitation Act beyond the three yeara mentioned in s. 2(10) of 
the impugned Act. Then, it is to be noted that under the proviso to s. 15(1), 
the Authority has the power to admit a petition even beyond the period mention- 
ed there, if sufflcient cause is shawn therefor. To this, the reply of the respon- 
dents is that as on the terms of s. 3(1) and the second proviso to s. 5(2) they 
are to take effect notwithstanding anything contained in the Wages Act or any 
other law, they override the power conferred by the proviso to s. 15(1) of the 
Wages Act or the provisions of the Limitation Act. 

Even as regards s. 22 of the Wages Act, there is divergence of judicial opinion 
as to its true scope. In Stmpalac Manufacturing Co. v. Ala-Ud-Din', 
it was held that if there was any bona fide dispute as to the amount payable, 
the jurisdiction of the civil Court was not barred by s. 22. On the other hand, 
it was held in Bhagwat Rat v. Umon of India? that the Jurisdiction of the civil 
Court would be barred, even if there was a bona fide dispute, and that the bar 
under s. 22(d) was absolute, and certain observations in Modern Mills Lid. v. 
MangalvedaAckar® and Sarin v. Patil+ were relied on, as supporting this con- 
tention. Even if Mr. Seervai is right in his contention that the law is correctly 
laid down in Bhagwat Hat v. Union of India (supra), and that the decision in 
Simpalac Manfacturing Co. v. AllaUd-Din (supra) is wrong, the fact 
remains tliat claims in respect of unpaid “wages to which the impugned Act 
applies must, in view of s. 1(6) of the Wages Act, fall at least in part outside the 
purview of that Act, and the protection afforded by s. 15 of that Act will not be 
available with reference thereto. - 

It is next contended that even if the impugned Act does not protect the 
employer in respect of unpaid wages which fall outside the Wages Act, it should 
be upheld in so fer as it relates to those claims which fall within the purview of 
that Act, as the bar of limitation under s. 15 of that Act is sufficient safeguard 
to the employer against being made liable at the instance of the employees for 
wages which had been paid to the Board. And it is also contended that even 
with reference to claims for unpaid wages which fall outside the Wages Act, the 
impugned Act should be held to be valid if such claims are barred under the 
provisions of the Limitation Act. In other words, the contention is that the 
impugned Act should be upheld in respect of that portion of the unpaid wages 
the recovery of which by the employees is barred by limitation whether under 
s. 15 of the Wagea Act or the Limitation Act. 

The impugned Act, it should be noted, merely enacts that all unpaid 
accumulations should be paid to the Board. It makes no distinction between 
claims for unpaid wagea which are barred by limitation and those which are not 
so barred. It is contended for the respondents that when the subject-matter of a 
law comprehends distinct matters as to some of which it is unconstitutional and 
bad, it should nevertheless be upheld as regards the others, if those others form a 
distinct category, and that this principle. applies not only’ when a classification 
into distinct categories appears on the face of the law but also when it exista in 
fact. Now, the ‘doctrine of severability in application is well-established 
in our law: (vide The State of. Bombay v. F. N. Balsara®, The State of 
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Bombay v. The: Umied Motors (India) Lid.’ and BR., M. D. Ohemar- 
baugwalla v. Union of India2), and the principles applicable have been 
stated fully in Chamarbaugtoalia’s caso (supra). But assuming the basis of 
the above authorities that we can confine the operation of the impugned Act to 
those claims of unpaid wages which are barred by limitation, the question still is 
whether the impugned Act gives a discharge to the employer even in respect of 
those claims; for, as already stated, the operation of art. 19(1) (f) can be avoided _ 
only if it is established that there has been a substitution of creditors, which can 
only be if and when the employer gets a discharge from those obligations to the 
employees. The point to be decided, therefore, is whether the effect. of the bar 
of limitdtion is to discharge the employer from liability to the employees. 

. It hag been already mentioned that when a debt becomes time-barred, it 
does not become extinguished but only unenforgeable in a Court of law. Indeed, 
it is.on that footing that there can be a statutory transfer of the debta due to the 
employees, and that is how the Board gets title to them. Lf then a debt subsists 
even after it is barred by limitation, the employer does not get, in law, a discharge 
therefrom. The modes in which an obligation under a contract becomes discharg- 
ed are well-defined, and the bar of limitation is not one of them. The following 
passages in Anson’s Law of Contract, 19th Hd., p. 383, are directly in point: 

“At Common Law lapse of time does not affect contractual rights. Such a right is 
of a permanent and indestructible character, unlees either from the nature of the contract, 
or from its terms, it be limited in point of duration. 

But though the right possesses this permanent character, the remedies arising from 
its violation are withdrawn after a certain lapse of time; interest reipublicae ut sit finis 
Hitwm. The remedies are barred, though the right is not extinguished.” 

And if the law requires that a debtor should get a discharge before he can be 
compelled to pay, that requirement is not satisfied if he is merely told that in the 
normal course he is not likely to be exposed to action by the creditor. 

That this distinction is not purely academical but is of practical importance 
will be seen, when regard is had to the provisions of the Industrial Disputes Act. 
Under that Act, there is no period of limitation prescribed for referring a dispute 
for adjudication by a tribunal Even when a claim for wages falls within the 
purview of the Wages Act and an application under a. 15 of that Act would be 
barred, it can nevertheless give rise to an industrial dispute m respect of which 
action can be taken under the provisions of the Industrial Disputes Act. It was 
held by the Federal Court in Shamnagore Jute Factory Lid. v. S. M. Modak® 
that s. 22(d) of the Wages Act did not take away the power of the 
Authorities to refer to a tribunal set up under the Industrial Disputes Act a claim 
which could be made under the Wages Act, as that section had application only 
to suits and did not exclude other proceedings permitted by law for the enforce- 
ment of payment, Ifa tribunal appointed under that Act can direct an employer 
to make payment of wages, it follows that the bar under s. 15 of the Wages Act 
does not give an absolute protection to the employer, and the same consequence 
must follow when the bar of limitation arises under the Limitation Act. The 
result, therefore, is that when an employer makes a payment under s. 8(1) of the 
Act he gets no discharge from his obligation to the employees, even when the 
enforcement thereof is barred by limitation. 

The contention based on the provisions of the Wages Act failing, Mr. Seervai 
falls back on s. 56 of the Contract Act as furnishing a ground for holding that 
the employer is discharged.’ Para (2) of s. 56 provides that, 

“a contract to do af act which, after the contract is made, becomes impossible, or by 
reason of some event which the promisor could not prevent, unlawful, becames void 
when the act becomes impossible or unlawful” 

It is argued that by operation of s. 8 of the mee Act, the performance of 
the contract by the employer has become impossible, and the contract has thereby 
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become void. Section 56 of the Contract Act embodies the law relating to frustra- 
tion: of contracts, and the true scope of that section was considered by this Court 
in Satyabrata Ghose v. Mugneeram Bangur and Co.'. The position was thus 
stated by Mukherjea J. (p. 323): i a 

“| ,.4n the large majority of cases however the doctrine of frustration is applied not 
on the ground that the parties themselves agreed to an implied term which operated to 
release them from the performance of the contract. The relief is given by the court an 
the ground of subsequent impossibility when it finds that the whole purpose or basis 
of a contract was frustrated by the intrusion or occurrence of an unexpected event or 
change of circumstances which was beyond what was contemplated by the partjes at the 
time when they entered Into the agreement. Here there is no question of finding out 
an implied term agreed to by the parties embodying a provision for discharge, because 
the parties did not think about the ematter at all nor could possibly have any intention 
regarding it. When such an event or change of circumstance occurs which is so funda- 
mental as to be regarded by law as striking at the root of the contract as a whole, it is 
the court which can pronounce the contract to be frustrated and at an end. The court 
undoubtedly has to examine the contract and the circumstances under which it was 
made. The belief, knowledge and intention of the parties are evidence, but evidence only 
on which the court has to form Hs own conclusion whether the changed circumstances 
destroyed altogether the basis of the adventure and its underlying object. This may be 
called a rule of construction by Enpiish Judges but it is certainly not a principle of 
giving effect to the intention of the parties which underlies all rules of construction. 
This is really a rule of positive law and as such comes within the purview of section 56 
of the Indian Contract Act” 

Counsel for the respondents relies on these observations, and contends that 
when the contract of service was entered into between the employer and the 
employees, they could not have contemplated that the Legislature would have 
intervened and required the employer to pay the arrears of wages to the Board, 
and that that is a supervening impossibility which brings a. 56 into play and 
renders the contract void. e are not satisfied that the performance of the 
contract of service has been rendered impossible by reason of s. 8(1) of the 
impughed Act.. But assuming that that is the position, what follows? The matter 
would then be governed by s. 65 of the Contract Act, which provides that when a 
contract becomes void, any person who has received any advantage under such 
agreement or contract is bound to restore it or to make compensation for it to the 
person from whom he received it. Under this section, the employer is liable to 
make compensation to the employee for the work done by him, and that liability 
can be enforced against him in spite of the fact that he has paid the unclaimed 
wager to the Board under s. 3(1) of the Act. We are, therefore, of opinion that 
even if the matter is governed by s. 56 of the Contract Act, the employer is no 
more discharged than by the operation of the bar of limitation under s. 15 of the 
Wages Act, or the provisions of the Limitation Act. In this view, it must, be held 
that the provisions of the impugned Act are unconstitutional, in that they take 
away the property of the appellant in violation of either art. 19(1)(f) or art. 31 
(2) of the Constitution. 

A contention was also raised on behalf of the appellant that even if the 
impugned Act did not encroach on any of the Constitutional rights of the appel- 
lant, it clearly violated the rights of the employees in that it deprives them of 
their right to wages earned by them, that it was, therefore, void as against them 
as being in contravention of art. 31(2), and being void against them, it was void 
against the appellant as well. For the respondents, it is contended that the Act 
cannot be held to infringe art. 31(2) even as regards the employees, as choses in 
action equally with money are outside the operation of that article, and reliance 
is placed on the observations already referred to in The State of Bihar v. Maha- 
rajadhiraja Sir Kameshwar Sigh of Darbhanga (supra) at pages 942, 
960-961 and 1015 to 1018. Now, as the Act takes over the rights of the em- 
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ployee in respect of wages due to them even when they are not barred without 
making any provision for compensation of the same to them, it must at least to 
that extent be held to be unconstitutional, whether as contravening art. 19(2) (f) 
or art. 31(2) it is unneceseary to decide. 

It is then argued that this is an objection ee only to the employees, and that 
the appellant can make no grievances of it. no doubt true that a question 
as to the constitutionality of a statute can be raised only by a person who is 
aggrieved by it; but here, the statute deals with rights arising out of contract, 
and that presupposes the existence of at least two parties with mutual rights and 
obligatiqns, and it is difficult to see how when the rights of-one party to it are 
interfered with, those of the other can remain unaffected by it. Let us assume 
that the appellant makes a payment to the Board under s. 3(1) of the impugned 
Act on the footing that the law is not unconstitutional as against him. What is 
there to prevent the employee from suing to recover the same amount from the 
appellant on the ground that the Act is unconstitutional? It will be no answer to 
that claim to plead that the appellant has already paid the amount to the Board. 
The fact is that a statute which operates on a contract must affect the rights of 
all the parties to the contract, and if it is bad-as regards one of them, it should be 
held to be bad as regards the others as well. It is unnecessary to’ pursue this 
question further, as we have held that the Act is unconstitutional even as regards 
the- appellant. 

It remains to deal with the contention of the respondents that the impugned 
legislation is, in substance, one in respect of abandoned property, and that, by its 
very nature, it cannot be held to violate the rights of any person either under art. 
19(1) (f) or art, 81(2). That would be the correct position if the character of the 
legialation is what the respondents claim it to be, for it is only a person who has 
some interest in property that can complain that tha impugned legislation invades 
that right whether it be under art. 19(2)(f) or art. 31(2), and if it is abandoned 
property, ex hypothesi there is no one who has any interest in it. But can the 
impugned Act be held to be legislation with respec: to abandoned property? To 
ariswer this question, it is necessary to examine the basic ee underlying 
such a legislation, and ascertain whether those are the principles on which the 
Act is framed. The expression ‘‘abandoned property’’ or to use the more familiar 
term ‘‘bona vacaniia’’ comprises properti of two different kinds, those which 
come in by escheat and those over which no one has a claim. In Halsbury’s Laws 
of England, Third edn., Vol. VU, p. 586, para. 1152, it is stated that ‘‘the term 
bona vacanita is applied to things in which no one can claim a property and 
includes the residuary estate of persons dying intestate’’. There is, however, 
this distinction between the two classes of property that while the State becomes 
the owner of the properties of a person who dies intestate as his ultimate heir, it 
merely takes possession of property which is abandoned. At common law, 
abandoned personal p ae aie could not be the subject of escheat. It could only 
be appropriated by the Sovereign as bona vacantta. Vide Holdsworth’s History 
of:English Law, Second edn., Vol. VU, pages 495-496. In Connecticut Mutual 
L. Ins. Co. v. Moore’, the principle behind the law was ‘stated to 
be that ‘‘the state may, more properly, be custodian and beneficiary of abandoned 
property than’any other person.’’ Consistently with the principle stated above, a 
law relating to abandoned property enacts firstly provisions for the State con- 


serving and safeguarding for the benefit of the true owners property in respect of - 


which no claim is made for a specified and reasonable period, and secondly, for 
those properties vesting in the State absolutely when no claim is made with 
reference thereto by the true owners within a time limited. 

There has been quite a number of laws on abandoned property in the 
American States, and their validity has been the subject of numerous decisions 
in: the Supreme Court of United States. In Anderson National Bank v. 
Inokett?, the law related to bank deposits. It provided that if moneys in deposit 
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had not been demanded or operated on, for a period of 10 years in the case of 
demand deposits and 25 years in the case of non-demand deposits, they might be 
presumed to have been abandoned and the banks were to transfer them to the 
State. -Claims to the deposits might be made to the Commissioner of Revenue, 
who was to determine on their validity, his decision being open to review by the 
Courts. The validity of this law was questioned on the ground that sufficient 
opportunity had not been given to the depositors to claim the deposits, and that 
as they could attack the law ds unconstitutional, the bank got no protection by 
payment to the State. In repelling this contention, the Supreme Court observed 
that the Act did not deprive the depositors of any of their rights, they being given 
ample opportunity to establish their rights, and that it merely substituted the 
State in the place of the bank as their debtor. The Court also held that it was 
‘‘within the Constitutional poweg of the State to protect the interests of deposi- 
tors from the risks which attend long neglected accounts, by taking them into 
custody when they have been inactive so long as to be presumptively abandoned’’, 
In Connecttout Mutual Life Insurance Co. v. Moore,’ the law was with 
reference to moneys payable on life insurance policies, which had matured. It 
provided that if those amounts had remained unclaimed for a period of seven 
years, then it had to be advertised by the companies in the manner provided 
therein, and if no claims were preferred thereafter, the amounts were to be paid 
to the State Comptroller for care and custody. In holding that the law was 
valid, the Court observed : 

“There is ample provision for notice to beneficiaries and for administrative and judi- 
cial hearing of their claims and payment of same. There is no poasible injury to any 
beneficiary.” 

In Standard Ou Co. v. New Jersey,* the law related to shares and unpaid 
dividends, and provided for the State taking them over, if they remained un- 
claimed for a period of 14 years. There was a provision for notice to the un- 
known owners by advertisement. It was held following Connecticut Mutual Life 

Insurance Company v. Moore (supra) that the law was valid. 

‘ In the light of the above discussion, there cannot be any reasonable doubt 
that the impugned Act cannot be regarded as one relating to abandoned property. 
The period of three years mentioned in s. 2(10) of the Act is merely the period of 
limitation mentioned in art. 102 of the Limitation Act, and even taking into 
account the class of persons whose claims are dealt with in the Act, as counsel for 
respondents would have us do, the period cannot be regarded as adequate for 
raising & presumption as to abandonment. A more serious objection to viewing 
the legislation as one relating to abandoned claims is that there is no provision 
made in the Act for investigating the claims of the employees or for payment of, 
the amounts due to them, if they established their claims. The purpose of a 
legislation with respect to abandoned property being, in the first instance, to safe- 
guard the property for the benefit of the true owner and the State taking it over 
only in the absence of such claims, a law which vests the property absolutely in 
the State, without regard to the claims of the true owners cannot be considered as 
one relating to abandoned property. This contention of the respondents must 
also be rejected. 

In the result, we are of opinion that s. 8(1) in go far as it relates to unpaid 
accumulations in s. 3(2)(6) is unconstitutional and void. 

We have now to deal with the question as to the validity of s. 8(1) and 
g. 3(2) (a) of the Act, which require the employers to hand ever to the Board the 
fines realised from the employees. So far as this item is concerned, the position 
of the employers is wholly different from: what it is as regards unpaid accumula- 
tions. Section 8 of the Wages Act deals with the question of fines which could be 
imposed: by the employer, and it provides that they should be entered in a 
separate register, and applied for the benefit of his employees, It is not denied 
by the appellant that under this provision the fines'are constituted a trust fund, 


+ 
1 (1947) 333 U.S, 541, 546; 92 L. Ed. 883, 869. . 2 (1050) 841 U. B. 428 : OSL. Ed. 1078. 


748 THE BOMBAY LAW REPORTER. [ VOL, LX, 


and that the employers are bare trustees in respect of such fund. Now, the 
grievance of the ap eras te is that the Act deprives it of ita rights as trustees, and 
vests them in the Board, and that, further, while the beneficiaries under s. 8 of 
the Wages Act are its own employees, under a. 5(2) of the impugned Act they 
include other persons as well There might have been substance in the complaint 
that the appellant had been deprived of its rights as trustee if it had any bene 
ficial interest in the Fund. But admittedly, it has none, and it is therefore 
difficult to hold that there has been such substantial deprivation of property, as 
will offend art. 31(2) according to the decisions in The State of West Bengal v. 
Subodh., Gopal Bose and Dwarkadas Shriniwas of Bombay v. The 
Sholapur Spinmng and Weaving Co. Lid. (swpra) or such unreason- 
able interference with rights to property, ax will infringe art. 19 (24) (f). It is 
argued with some emphasis that in enlarging the circle of beneficiaries, the Act 
has encroached on the rights of the employees of the appellant. But then, the 
trust is the creation not of the appellant but of the Legislature, which gave the 
employees certain rights which they did not have before, and what it can give, 
it can also take away or modify, and we do not see how the employers are 
aggrieved by it. We are of opinion that no valid grounds exist on which s. 8(1) 
and s. 3(2) (a) of the impugned Act could be attacked as unconstitutional, and 
they must accordingly be held to be valid. 

In the result, we hold, in modification of the order of the Court below, that 
the provisions of the impugned Act are unconstitutional and void in so far as 
they relate to ‘‘unpaid accumulations’’, but that they are valid as regards 
‘‘fines’’; and an appropriate writ will issue against the respondents in the terms 
stated above. The appeal succeeds in part, but as it is stated that ‘‘unpaid 
accumulations’’ form by far the most substantial portion of the claim, we 
direct the respondents to pay half the costs of the appellant here and in the 


Court below. 
Appeal partly allowed. 


ORIGINAL CIVIL. 


Before Mr. Justice Shalat. 
RADHAKISHAN BRIJLAL v. THE UNION OF INDIA.* 

Benamidar—Sheres belonging to respondent firm but sicnding in name of petitioner as 
benamidar of respondent—Prohibttory orders regarding disposal of such shares issued 
by Collector under O. XXI, r. 48, of Civil Procedure Code on certificate issued by 
Income-tax Officer under s. 46(2) of Indian Income-tux Act-——Petitioner filing peti- 
tion under art. 226 of Constitution for writ directing withdrawal of ordera—Partners 
of respondent, representing half interest in firm, supporting petition but remaining 
partners, the other half interest, opposing it—Maintainability of petition 

Indian Trusts Act (II of 188%), Secs. 18, 80, 88,95. + 
The Additional Collector of Bombay, on a certificate issued by the Income-tax 
Officer, issued prohibitory orders under O. XXI, r. 46, of the Civil Procedure Code, 
1908, against the respondent, which was a partnership firm, restraining the respon- 
dent from transferring certain shares to any party. The ahares belonged to the res- 
pondent but stood,in the name of the petitioner as the nominee of the respondent. 
The petitioner filed a petition under art. 226 of the Constttution of India challenging 


under. This petition was supported by some of the partners of the respondent who 
represented one half interest in the respondent firm, whilst the rest of the partners 
who represented the other half interest In the firm, opposed’ it. On the question 
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whether the petitioner, who was admittedly a benamider of the respondent in respect 
of the shares, was entitled to maintain the petition:— 
Held, that assuming that the petitioner had an interest in the shares in question, 


the conflict amongst the partners to prosecute the petition was by itself a good 

ae ie a ge aaa 

and efficacious remedy as an ordinary suit. ‘ 
Maung San Da v. Maung Chan Tha, agreed with. 

Gur Narayan v. Sheolal Singh’ Muhammad Sheriff v. Sayed Kasim,” and Charanjit 

Lal v. Union of India,‘ referred to. 


Te firm of Bilasrai Banarasilal & Co. were the managing agents of the 
Vishnu Sugar Mills Ltd. The ostensible partners in. M/s. Bilasrai Banarasi- 
lal & Co. were one Bilasrai Joharmal and Banarasilal Meghraj. Bilasrai was 
the nominee of M/s. Sarupchand Prithiraj (respondent No. 4) and Banarasilal 
Meghraj was the nominee of the partnership of M/s. Narandas Kedarnath. 
Until 1950-51 the firm of Bilasrai Banarasilal & Co. was assessed by the Income- 
tax authorities as a registered firm under the provisions of s. 28(5)(b) of 
the Income-tax Act, and the tax assessed in respect of that firm was paid by 
the two firms, respondent No. 4 and M/s, Narandas Kedarnath, upon the foot- 
ip Saar la ee sue rec as Fd were the partners in the 
managing agency firm representing and as the nominees of those two firms. 
From and Star. 1961-52 the said managing agency firm was treated as an 
unregistered firm. The assessments for the years 1952-58 to 1955-56 remained 
unpaid and the Income-tax Officer issued the requisite certificates to the Addi- 
tional Collector of Bombay (respondent No. 2) to take steps for the recovery 
of the arrears of income-tax under the provisions of O. XXL r. 46, of the Civil 
Procedure Code. After these certificates were issued, respondent No. 2 called 
a meeting where the partners of respondent No. 4 were present. Three of the 
partners of respondent No. 4 admitted the liability of respondent No. 4 to pay 
the arrears of income-tax and proposed that certain shares which belonged to 
respondent No. 4 and which stood in the name of Radhakishan (petitioner) as 
the nominee of respondent No. 4 should be utilised for the purpose of payment 
of these arrears of income-tax. The remaining five partners of respondent 
No. 4 opposed the proposal that the said shares should be used for the pay- 
ment of arrears of income-tax and protested that respondent No. 4 were not 
liable to pay those arrears contending that M/s. Bilasrai Banarasilal & Co. 
being the assessees and noti respondent No. 4, the latter were not liable to 
pay the said arrears of income-tax. After this meeting was held respondent 
No. 2 issued two prohibitory orders which were headed as having been issued 
under O., XXL, r. 46 of the Civil Procedure Code. One of these orders was in 
the following terms :— 

“WHEREAS M/S. Bilasral Banarasilal & Co. UR. of which firm you are partner 
through your nominee SHri Bilasrai Joharmel have failed to satisfy the demand for 
Income-tax, Super-tax and Penalty. levied on them by the Income Tax Officer, (Central) 
Be ee eee 

Re. 2,84,042-10-6 (Rs. Two Lacs Eighty Four Thousand Forty Two & Annas Ten & Pies 
Six only); and whereas the aforesaid Income Tax Officer has issued to the Collector of 
Bombey Certificates under s. 46(2) of the Indian Income Tax Act, 1822, in respect of 
the aforesaid demands; Now, therefore, by virtue af the powers Vested in me under the 
proviso to sub-s (4) of s. 46 of the Indian Income Tax Act, 1922" and of all other 
powers me thereunto enabling, I do hereby order that you M/s. Sarupchand Prithtraj & 


1 (1999) I. L. R. 7 7 Rang. 797. 8 [1963] A. I R. Mad. 635. 
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(Private) Lid. or from receiving payment of any dividends thereon and the said 
`” Sbri Radhakison Brijlal is also hereby prohibited and restrained from making any such 
“transfer of the sald shares and from recetving any pdyment, thereon and you, the Akola 
Electric Supply Co. (Private) Léd. are hereby prohibited and restrained from permitting 
any such transfer or making any such payment to any person or persons whomsoever 
otherwise than to me an behalf of the Government.” 


, The petitioner filed the present petition challenging the two prohibitory 
orders on the ground that they were illegal and prayed that a writ of manda- 
mus or any other appropriate direction, order or writ be iæued under art. 226 
of the Censtitution of India, directing respondent No. 2 to withdraw or cancal 
the said orders and to prohibit him from proceeding further thereunder or 
from taking any stepa for recovering the sum cf Rs. 2,84,042-10-6, being the 
arrears of income-tax. 


The petition was heard. 


M. P. Laud, with M. R. Mody, for the petitioner. - 

P. P! Khambatta, with J. M. Thakore, for respondents Nos. 1, 2 and 8. 

M. L. Manekshaw, with F 8. Nariman, for the 4th respondent-firm repre- 
sented by three of its partners. 

M. H. Kansa, for the 4th respondent-firm represented by five of its partners. 


SHELAT J. [His Lordship after stating the facts and rejecting the petition- 
er’a application for amendment of the petition, proceeded:] Coming now to 
the petition itself, three points have been raised on behalf of the respondents 
as and by way of ‘preliminary objections. They are (1) that the petitioner has 
not been candid in his statements in the petition, that he is guilty of having 
made misleading statementa and, therefore, is not entitled to a discretionary 
remedy, (2)- that he has had an alternate adequate remedy and (3) that being 
admittedly a benamtdar of respondent No. 4 in respect of the shares in ques- 
tion, the petitioner was not entitled to maintain this petition. 


Both Mr. Khambatta and Mr. Manekshaw did not press the first point and, 
therefore, no more need be said about it. They have, however, pressed the 
other two points. The firat question that falls for consideration is whether a 
person, who is admittedly a benamtdar of the property in question, can main- 
tain a writ petition of this kind. Mr. Manekshaw conceded at the very outset 
that a benamsdar can file a suit to protect the property which he holds benami 
in certain circumstances. But Mr. Laud argued that under ss. 80, 82 and 
95 of the Trust Act, the position of a benamidar was in the nature of a trustee 
and urged that a benamidar has all the rights and obligations of a trustee. He 
argued, therefore, that under s. 13 of the Trust Act it would be the duty of 
a benamidar as a trustee to take steps to protect and preserve the trust pro- 


perty. Now, it is true that under as. 80 and 82 oZ the Trust Act a benamidar. 


holds the property for and on behalf of the real-owner in consequence of 
which there would be a resulting trust in respect of the property in favour 
of the real owner. But then it would be fallacious to urge from those sections 
that the legal ownership in such property vests in the benamidar as it does in 
the case of a trustee. Ohne those sections really mean is that a benamidar is 
in fiduciary relationship with the real owner and, therefore, has all the obli- 
gations of a-person in such fiduciary position towards the real owner. A bena- 
midar is no more than an ostensible owner of ths property he holds benam 
though his acts in certain circumstances would be binding upon the real owner. 
That is because the real owner holds him out to third parties as an owner of 


the property. It.is, however, impossible to say as in the case of a trustee . 


that any rights in the property either vest in him or that under s. 13 and the 
sections following thereafter of the Trust Act any obligations therein set out 
fall on him. In Gur Narayan v. Sheolal Singh', their Lordships of the Privy 
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Council stated: that so long as a benamt transaction did not contravene the 
provisions of law, the Courts were bound to give effect to it, but they made it 
clear’ also that a benamidar has no beneficial interest in the property that 
stands in his name; he represents in fact the real owner, and so far as their 
relative legal position is concerned, he is a mere trustee for him. Their Lord- 
ships no doubt held that a benamidar would be entitled to maintain a suit 
against a third party though he had no beneficial interest in it and that a suit 
filled by such a benamider would be binding upon the real owner and the per- 
son beneficially entitled would be fully affected by the rules of res judicata. 
At p. 575 of the report their Lordships, however, took care to se i that 
in cage of a contest between a benamidar and a real owner, other considerations 
would arise with which they were not concerned in the case before them. Hven 
if, therefore, a benamidar is entitled to sue or take out a writ petition qf this 
type, in the event of a contest between him and the real owner, the real owner 
can always take control of the proceedings and can even put an end to such 
proceedings if he so desired. Mr. Laud, however, went one step further and 
said that even if there was a conflict amongst the real owners, such as in this 
case, the benamedar would be entitled to take action for preservation of the 
property. In my view, that is not a correct position; for if it were to be 
otherwise, the result would be that any order passed in a proceeding taken 
out by a benamidar against the wishes of the real owners would be binding 
upon and would work as res judicata against the real owners. In a case where 
there is a conflict amongst the partners, as there is in this case, where there 
are certain partners who do not wish to enforce a particular claim in respect 
of which the benamidar files a proceeding, if Mr. Laud were to be right, it 
would result into an anomalous position inasmuch as such a decision in a pro- 
ceeding, to which some of the partners are opposed, would still be bindmg 
upon them and a subsequent proceeding lodged by them would be barred by 
res judicata. Another equally anomalous result that would follow from the 
proposition urged by Mr. Laud would be that although a benamidar stands 
in the position analogous to that of a trustee, he would necessarily have to take 
sides with one party or the other amongst the partners amongst whom there 
#3 a conflict of opinion. 

The next question is, can a benamidar file a suit or a proceeding when . 
the real owners -are before the Court? In other words, can he file a 
guit or a proceeding when he is not supported ‘by the real owners and 
where the real owners are opposed to maintaining it? The answer to these 
questions must be found’ in the negative for the obvious reason, such as the 
one I have already stated, that such a situation would be an anomalous one, a 
situation where a mere ostensible owner is opposed in interest to the real 
owners in whom only all the rights in the property vest. In those circum- 
stances it cannot be said, as Mr. Laud tried to do, that a benamidar was try- 
ing by such an action to preserve the property he holds i in benami. In Maung 
San Da v. Maung Shan Tha! it was held that whilst a benamidar may, as 
against a stranger, maintain a suit in _Tespect of property he holds benamis, 
he may not do so when the real owner is not willing to maintain it to enforce 
a certain claim. The reason for this principle is that a benamidar is not 
exactly in the same position as a trustee; he is only the ostensible owner, an 
alias for the real owner, hia name being held out to the outside world by the 
real owner for a particular purpose. Obviously, therefore, he cannot maintain 
an action or a proceeding against the wishes of the real owner. Mr. Land, 
however, pointed out that in a decision of the Madras High Court in M uham- 
mad Sherif v. Sayed Kasim? it has been said that a mere inference .from the 
evidence of the real owner would not justify non-suiting the benamtdar. The 
disagreement, however, which the learned Judge in the Madras decision ex- 
pressed was only limited to the proposition that a mere inference drawn from 
the evidence given by the real owner would not justify the dismissal of the 
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suit filed by a benamidar. The Madras decision, however, does not at any 
stage express any disagreement with the principle laid down in tHe Rangoon 
case that a benanndar cannot file a suit in the teeth of opposition by the real 


owner. 

The situation in this petition, however, is not a simple one as it was in the 
Rangoon case, for there was only one real owner, the mother of the plaintif, 
and she in her evidence seems to have opposed the suit. The complication in 
this petition arises because the real owners are several and are equally divi- 
ded amongst themselves. The partners representing one-half interest in res- 
pondent No. 4 are in favour of this petition whilst the rest representing the 
other half are opposed to it. Now, it is admitted that the shares in question 
belonged to respondent No. 4 and that the petitioner holds them as their nomi- 
nee. The petition is based, as I have already said, on this footing and the 
petitioner has also stated that he is prepared to argue this petition on that 
‘footing that he ig no more than a mere benamtdar of these shares. On that 
footing on the authority of Maung Son Da v. Maung Chan Tha, with which I 
with respect concur, the petitioner would be out of Court once it were found 
that respondent No. 4 as a whole, who are the real owners and whom he has 
joined as respondents in this petition, are opposed to the petition. 

But there are two other factors, which, I thmk, I should take into account 
before any decision is arrived at. The is, that, the partners in the 4th 
respondent-firm are divided among themselves; and the second is that although 
the petitioner has admitted that he is a mere nominee, it is clear from the affi- 
davit of Gopikison Naraindas, a dissenting partner represented by Mr. Manek- 
shaw, that petitioner was at all material times a partner in respondent’ No. 4. 
Though the firm is already dissolved, the winding up is not yet complete, and, 
therefore, it cannot be gainsaid that he has an interest, unascertained though 
it is, in the assets of respondent: No. 4 which would include the shares in ques- 
tion. It is no doubt true that such an admission is not to be found im the 
affidavit ‘filed on behalf of respondents Nos. 1 to 8, but m the affidavit filed 
on their behalf it- is stated that the undivided Hindu family of which the 
petitioner is a member was a partner in respondert No. 4. That being so, even 
according to that affidavit, it cannot be said that the petitioner has no beneficial 
interest whatsoever in the assets of respondent No. 4 which would inelude 
the shares. 

Even then can Mr. Laud urge that the petitioner can launch such a petition 
upon the footing that his righta under art. 19(1)(g) of the Constitution are 
infringed, ' however ined and however slight his interest might be in 
the shares in question? In Charanjit Lal v. Union of India', Fazl Ali J. ob- 
served that no one except those whose rights are directly affected by a law can 
raise the question of the constitutionality of that law. He held on the facts 
in that case that a shareholder in a company whose property rights are alleged 
to have been mfringed without compensation cannot maintain a petition chal- 
lenging the impugned statute and that only the company can be said to be 
the party whose righta are affected. That decision was, it is true, grounded 
on the principle that a shareholder and a company are two distinct entities 
and, therefore, the rights alleged to be infringed would be those of the com- 
pany and not of the shareholder. It is also true that a partnership firm is not a 
egal entity as a corporate body is.. But then the question would still be whe- 
ther one of the partners in a firm can maintain a petition where the partners 
do not see eye to eye with each other and where some of them representing 
half the interest in the firm are opposed to its fling. Even assuming, though ' 
the petitioner himself is prepared to base his claim on the footing that he is 
a mere benamiddr, that he has however an interest in the property in question, 
it ig not right nor proper to allow him to ‘take out a petition which invokes 
the extraordinary jurisdiction of this Court, and to make that petition an 
arena to resolve the differences between the partners ènter se. In my view, . 
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the conflict amongst the partners to prosecute the Pade -petition is by itself 
a good ground to refer the petitioner to a comprehensive and, in the cireum- 
stances, to a more appropriate and efficacious remedy as a suit where questions 
of disputed facts can be gone into. , 


Assuming I am not right in that conclusion, there is still another hurdle 
that Mr. Laud would have to cross. It is urged by Mr. Manekshaw that the 
petitioner has had other appropriate and: efficacious remedies available to him 
and yet he has rushed to this Court to invoke its extraordinary jurisdiction. 
In these circumstances Mr. Manekshaw argues the petitioner is not entitled to 
an issue of the writ he has asked for. According to both Mr. Manekalfaw and 
Mr. Khambatta the remedies available to the petitioner were (1) an applica- 
tiori to the Collector and thereafter an appeal to the Bombay Revenue Tri- 
bunal under ss. 18A to 17 of the Bombay City Land Revenue Act of 1876; (2) 
a substantive suit for a declaration that the stepa taken by respondent No. 2 
under the provisions of that Act were invalid and (3) also a suit under O. XXI, 
v. 63, of the Civil Procedure Code to establish the illegality of the orders in 
question and to establish the fact that respondent No. 4 not being the assessees 
their assets were not amenable for the recovery of the arrears ‘of income;tax 
under s. 46(2) of the Income-tax Act. It was argued, however, by Mr. Laud 
at one stage in support of his application for amendment that in Purshottam 
Govindh v. Desas,’ the Supreme Court has held that on a*certificate being 
issued under s. 46(2) of the Income-tax Act the Collector can proceed only 
ander the Bombay City Land Revenue Act and not under O. XXI, r. 46, and 
that, therefore, the orders issued under the Civil Procedure Code by respond- 
ent No. 2 were bad in law. With respect, that is not a correct reading of that 
decision.: The question that arose before the Supreme Court was whether it 
was Tight to say as was done in Shaikh Ahmed v. Collr. of Bombay? that the 
Collector had an alternative mode of recovery of the certified amount of tax, 
' one under the City Revenue Act and the other under the Civil Prosedure Code, 
and the Supreme Court. disagreeing with the Bombay view held that that 
decision did not appear to be right. At p. 501 of the report their Lordships 
in fact observed that the proviso to s. 46(2) of the Income-tax Act does not 
indicate a different and an alternative mode of rec6very of the certified amount 
of tax but that it confers ‘‘additional powers’’ on the Collector for the better 
and more affective application of the only mode of recovery authorised by the 
body of gub-s. (2) of x. 46. Now, the words ‘‘additional powers’’ used in this 
context. by their Lordships would seam to negative the contention of Mr. Laud. 
But then assuming that he is right even then he would have a right to file a 
suit under O. XXI, r. 68, of the Civil Procedure Code to establish that the 
‘ Collector had no jurisdiction to pags the orders under O. XXI, r. 46, and that 
in any event respondent No. 4, not being the asseaseea, the Collector had no 
right of recovery from the property of respondent No. 4. In the alternative 
if the prohibitory orders in question were held to have been issued under the 
City Land Revenue Act, the petitioner had a right to file an application 
before the Collector and an appeal before the Bombay Revenue Tribunal. 


On behalf of the respondents reliance was placed on the decision in Wal- 
chandnagar Ind. v. B’bay State5, where ‘after idering the views of the 
Calcutta and Allahabad High Courts, the learned Chief Justice and Bhagwati 
J. held that the jurisdiction that the High Court exercised under art. 226 was 
an exceptional and a discretionary jurisdiction and this jurisdiction must be 
sparingly used. If a citizen can obtain an equally adequate, an equally effica- 
cious, and an equally prompt remedy in the ordinary Courts of law, ordinarily 
the High Court would not exercise its discretion in hia-favour under art. 226. 
They, no doubt also, ‘observed that there may be cases where even though an 
alternative adequate remedy may exist, the High Court under special circum, 
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stances may issue a writ or order or direction under art. 226. But on the 
particular facta before them they declined to issue the writ upon the ground 
that the petitioners could have paid under protest the tax eee ie and then 
could have filed a guit for the recovery of the amount so paid. They also said 
that no prejudice was likely to be caused to the petitioners by the delay that 
might place by the matter being decided by ordinary procedure rather 
than under art. 226. This principle has now been again affirmed by the 
Supreme Court in the State of U.P. x. Mohammad Noon', where a sharp dis- 
tinction is drawn between a petition for certyrari and one for mandamus. It 
has thare been observed that there is no rule, with regard to certtorars as there 
is with mandamus, that it will lie only where there is no other equally effective 
remedy, and that provided -all the requisite grounds exist, certiorari will lie 
although a right of appeal has been conferred by the statute. Even in a ‘case 
for a writ of certiorars, their Lordships remarked that the fact that the aggriev- 
ed party has another and adequate remedy may be taken into consideration by 
the superior Court in arriving at a conclusion as to whether it should, in exer- 
cise of its discretion , issue a writ of ceritorars to quash the proceedings and 
decisions of the inferior Courts subordinate to it, and that ordinarily the supe- 
rior Court will decline to interfere until the aggrieved party has exhausted his 
other statutory remedios, if any. Now, it is true that in the case of Walchand- 
nagar Industries Id. the petitioners had been paying the tax or cess in ques- 
tion since 1949 and they had filed the petition as late as 1952. It may perhaps 
be that that fact might have weighed in the minds of the Division Bench but 
nn fact alone could not have made any differance to the principle laid down in 
at cage. 


Now, the facts before me are that upto the year 1950-51 assessments ware 
made from year to year against the managing agency firm on the footing of a 
registered firm. It is in the affidavit of respondent No. 8, and I must take for 
the purposes of this petition the facts stated there as being correct, that the 
Income-tax Department was told that though the ostensible partners in the 
assesseo-flrm were Bilasrai Joharmal and Banarasilal Meghraj, they were only 
the nominees of respondents No, 4 and M/s. Narandas Kedarnath. Upto the 
year 1950-51 therefore although the assessments. were made in the name of 
Bilasrai Banarasilal & Co., the two firms, vis. respondents No. 4 and M/s. Naran- 
das Kedarnath, paid their respective shares of the income-tax. Respondents 
No. 4 did not at any time protest against half the income of the managing 
agency -firm being treated as forming part of the total mcome of respon- 
dents No. 4. Hven after the year 1950-51 when the asaeasee firm was treated 
as an unregistered firm, in the agsessment orders, as stated in the affidavit of 


Govindram Shivnarayan, the half share in the income of M/s, Bilasrai Bana- . 


rasHal & Co., viz. Re. 91,525, was considered for the purpose of determining 
the rate in the assessments of respondents No. 4. Disputes and differences since 
then arose amongst the partners of respondents No. 4 which are the subject- 
matter of several litigations. It seams to me that the present petition is a 
result of these disputes rather than a protest against the prohibitory orders 
in question. As I have said, the ers represented by Mr. Manekshaw have 
all along and are still agreeable that the shares in question should be utilised 
for the satisfaction of the arrears of income-tax in question. So far as the 
other partners are concerned, it was in August 1956 for the first time tha 
they denied the liability of respondents No. 4 to pay these arrears. 

Mr. Manekshaw has urged relying upon the decision in Walchandnagar Ind. 
v. B’bay State that there being an alternative remedy available to the peti- 
tioner and also to those partners of respondents No. 4 reapresented by Mr. Kania, 
the petitioner is not entitled to a remedy by way of high prerogative writ. 
Mr. Laud, on the other hand, has urged that even those remedies pointed out 
„by Mr. Manekshaw either under O. XXT, r. 68, or a suit under the Sposific 
Relief Act would not be either an adequate or a prompt remedy. Relying upon 
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es. 138A and 14 of the City Land Revenue Act Mr. Laud argued that if the peti- 
tioner had had a recourse to an application and thereafter an appeal provided 
therein, he would be required to furnish security and observe the conditions 
‘laid down in those sections such as, for instance, depositing the amount of the 
arrears of tax. He, therefore, urged that such a remedy would be both an 
onerous and a restrictive remedy and, therefore, not an adequate remedy. He 
also urged that if the petitioner were to file a suit, he would be required to give 
notice under s. 80 of the Civil Procedure Code and within the period of two 
months prescribed therein it was possible that the shares would be sold away 
by respondent No. 2, and that, therefore, even a suit would not be an gdequate 
remedy. It must, however, be remembered that the orders challenged by the 
petitioner are orders merely restraining the petitioner, respondents No. 4 and 
the Vishnu Sugar Mills Ltd. frem transferring the share m question te any 
party. It is clear from the provisions of O. XXI, r. 64, of the Civil Procedure 
Code that even if respondent No. 2 wished to dispose of these shares, he must 
follow the procedure prescribed in that Order. He would have first to issue 
an order for sale and then give the necessary proclamation as regards the pro- 
posed sale. Even if, therefore, the petitioner has to give a notice under s. 80 
of the Civil Procedure Code, the orders being merely prohibitory orders, there 
is no possibility of the shares in question to be in any immediate jeopardy of 
‘being disposed of at a public auction. For that reason Mr. Laud is not justi- 
fled in contending that by reason of s. 80°and the necessity of giving a notice 
thereunder a suit would not be an adequate remedy. 


Mr. Laud relied upon the case of Himmatlal Harilal Mehta v. The State of 
- Madhya Pradesh.’ There it has been observed that a threat to realise tax from 
the assesses without the authority of law by using the coercive machinery of 
the impugned Act is a sufficient infringement of the fundamental right under 
art. 19(1)(g) and gives him a right to seek relief under art. 226 of the Consti- 
tution. It has also been observed there that the Act which requires a deposit 
to be made before a citizen can get relief provided ry Sea cannot be said 
to’ be an adequate remedy, the remedy therein provided being onerous and 
burdensome. The decision in Himmailal’s case was, however, one where the 
Act under which the tax was levied. was declared by ‘the Supreme Court to be 
ukra vires. The impugned Act, therefore, having been held to be ulira vires 
the Legislature, a fortiori the tax sought to be levied thereunder was also in- 
valid. It follows, therefore, that a remedy provided for by such a statute 
would obviously be neither a proper nor an adequate remedy for the simple 
reason that the provisions of the Act under which the tax was sought to be 
. levied were themselves declared to be invalid. Before me, however, the fact is 
that neither the assesaments made nor the procedure followed by respondent 
No. 2 im the recovery proceedings of the arrears of income-tax have been chal- 
lenged as invalid. No question, therefore, of any infringement of any funda- 
mental right by reason of any law being ‘held ultra vires would seem to arise 
on the facts before me. The only objection is that these proceedings cannot be 
against the property of reapondents No. 4. The case before me, on the 
contrary, is one of a benamidar who on his own showing has no beneficial inte- 
rest in the shares in question. No question of any infringemént of any funda- 
mental right of the pétitioner can arise especially when in the petition he 
admits of not having any beneficial interest but states categorically that he 
is no more than a benamidar of respondenta No. 4. In theag circumstances it ia 
somewhat difficult to understand as to how the decision in Himmatlal v. The 
State of Madhya Pradesh can assist the petitioner. 


The next decision relied upon by Mr. Laud was the one in 8. C. Prashar v. 
Vasantsen.2 There the Income-tax Officer issned a notice under s. 34 of the 
Income-tax Act calling upon a firm to submit a return of its total income for 
the year ending March 31, 1948. The | Income.tax Officer purported to isaue 


-1 plese] 8. 0. R. 1123, 2 (1985) 58 Bom. L. K. 184, 


756 THE BOMBAY LAW REPORTER. [VoL, LX. 


this notice under the amended second proviso to s. 34(3) of the Act, which 
‘came into operation on April 1, 1952. The firm challenged -the notice by a 
petition for a writ under art. 226 to restrain ‘the Income-tax Officer from pro- 
ceeding further pursuant to the notice, alleging mier alia that the notice was 
invalid, that the Income-tax Officer had no authority or competence to issue 
the notice and that the assessment proceedings which he proposed to initiate 
pursuant to the notice would be proceedings without any jurisdiction at all 
The Income-tax Officer tnter alia contended that the petitioner had no right to 
maintain the petition and obtain an appropriate writ against him. It was held 
that as he right to issue a notice to the petitioner under s. 34 of the Act was 
already barred to the Income-tax Officer at the date when the amended second 
proviso to s. 84(3) came into operation, this amended proviso could not 
revive the remedy by providing an extended period of limitation, that, 
therefore, the notice issued under s. 84 was one that was out of time and was, 
therefore, invalid, and further that as the Income-tax Officer had exceeded his 
authority in issuing the notice; the want of jurisdiction pleaded by the peti- 
tioner was a patent one and, the Court under art. 226 could prevent the Officer 
from assuming jurisdiction which he patently did not possess. The learned 
Chief Justice, who delivered the judgment, pomted ont that there were two 
exceptions to the rule that the Court would not grant relief by means of a writ 
when the petitioner can get the same relief by ordinary legal remedies available 
to him. One was that if the threat involved an encroachment upon the funda- 
mental right of the petitioner, the Court would interfere and would not compel 
him to exhaust his legal remedies. The other exception which was equally well 
established was that if the authority against whom a complaint was made had 
violated rules of natural justice, the Court would interfere and protect the 
petitioner and not insist upon his going to a higher Tribunal for relief. It is 
clear from the facta of this case that there was a threat to assess incomo-tax 
under s. 84 by an Officer who patently had no jurisdiction and whose authority 
t- do so had already been exhausted. Such a question does not arise before me. 
On the other hand, as I have already pointed out,*there is no question of any 
infringement of any. fundamental right of the petitioner arising in this case, 
inasmuch as the very basis of his petition is that he is merely a benamidar 
having no beneficial right in the property m question. It is obvious, therefore, 
that neither of the two exceptions stated in 8S. O. Prashar v. Vasanisen can 
apply to the facta before me. Besides, the decision reported in Walchandnagar 
Ind. v. B’bay State is binding upon me. As I have said, this Court cannot by 
way of a petition be made a ground for the resolution of disputes amongst the 
partners of respondents No. 4. It is obvious that no prejudice is likely to be 
caused to respondents No. 4 or the petitioner filing a regular suit to ventilate 
any grievances that they might have. It is not as if respondents No. 4 or even 
the petitioner are not in a position to pay the arrears of income-tax under protest 
and then file such a suit to recover it if they so desire. It may be that some 
delay might ensue by their resorting to the ordinary procedure, but then it is 
clear that that delay is not likely to result in any prejudice either to respondents 
No. 4 or the petitioner.. In these circumstances I am not prepared to agree 
with Mr. Laud’s contention that by virtue of any statutory provision or by 
any of the decisions relied upon by him, the remedy by way of a suit would 
not be either an adequate or an efficacious remedy. The very fact that there 
has been and still js a radical conflict between the partners tier se, whose 
property the petitioner is alleged to be seeking to preserve and protect, coupled 
with the fact that the partners representing one-half interest in respondents 
No. 4 are opposed to the present petition would be a sufficient ground to hold 
that the-proper remedy for the petitioner or the partners represented b 
Mr. Kania would be an ordinary suit. 
For these reasons the preliminary contentions raised by Mr. Khambatta and 
Mr. Manekshaw must be uphdld. The result, therefore, is-that the petition 
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fails and is dismissed. Since the parties are agreed ar tia should be no 
order as to costa, I make no order. o. 
Petition dismissed. 


Attorneys for the petitioner: Jeshtaram & Co. 
Attorneys for the respondents: N. K. Petigara; Motichand and Devidas: 


Kanga and Co. 
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APPELLATE CIVIL.. 
[NAGPUR BENCH] 


Before Mr. Justices Tambe and Mr. Justice Kotval ' ‘ 
THE THLANKHEDI CO-OPERATIVE DAIRY SOCIETY LTD. 


v. 
DEPUTY REGISTRAR, CO-OPERATIVE SOCIETIES, NAGPUR.* 
Central Provinces and Berar Co-operative Societies Act (II of 1912), Sec. 11--Whether 
Deputy Registrar can pase valid ordera under sub-ss. (4) and (5) of s. 11——Refusal of 
society to incorporate amendments mentioned in order made under s. 11(4)—Depicty 
Registrar acting wader s. 11(5) without giving opportunity to society of being heard 
— Validity of order made wnder s. 11(5). 

The Deputy Registrar is properly clothed with authority to make orders under 
sub-as. (4) and (5) of s. 11 of the Central Provinces and Bérar Co-operative Societies 
Act, 1912. 

What is contemplated under s. 11(5) of the Act, when it refers to “giving the society 
an opportunity of being heard”, is a hearing after the refusal of the society to in- 
corporate the amendments within the time mentioned in the order made under s. 11(4) 
of the Act. Where no such hearing is given, an order passed under s. 11(5) is in- 
valid in law and can be set aside. 


Tue facts appear in the Judgment. 


M. N. Phadke, for the petitioners. 
N. L. Abhyankar, Additional Special Government Pleader, for the respondents. 


Taman J. This is a petition under arts. 226 and 227 of the Constitution of 
India. Petitioner No. 1, the Telankhedi Co-operative Dairy Society, Nagpur, 
is a society registered under the Co-operative Societies Act, 1912 (I of 1912) 
(hereinafter called the Act). Petitioner No. 2 is the President of the said 
Society, elected in the year 1956, and petitioner No. 3 is the Secretary of the 
said Society. 

On September 18, 1956, the Deputy kri , Co-operative Societies, Madhya 
Pradesh, made an order under sub-s. of s. 11 of the Act, requiring the 
Society to make certain amendments to iv byelaws im accordance with the pro- 
posals enclosed along with the order. It appears that on receipt of this notice 
the Secretary of the Society wrote a letter to the Deputy Registrar, Co-opera- 
tive Societies, seeking an interview. This letter was replied to by the Deputy 
Registrar by the letter dated September 29, 1956, whereby he informed the 
Society that the persons seeking interview may see him in his office during office 
hours. It appears that some of the members of-the Society did see the Deputy 

Thereafter a meeting of the general body of the Society was’ held 
on October 14, 1956, and in that meeting proposals made by the Deputy Regis- 
trar for amending the byelaws were considered. Some amendments were 
accepted and certain others were rejected. For the purposes of this petition the 
attack rests on the amendment of byelaw No. 6 and the amendment. of byelaw 
No, 34, though there is a general attack on the validity of the introduction of 
these byelaws. The result of the meeting was duly communicated to the Deputy 
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Ì . Thereafter on October 81, 1956, the Deputy Registrar in exercising 
the powers under sub-s. (4) of s. 11 made an order, the material part of which is 
as follows :— 

“I therefore order that the amendments as detailed in the annexure are the regis- 
tered amendments to the byelaws of the Telankheri Co-operative Dairy Society, Ltd, 
Nagpur, under the provisions of sub-section 5 of section 11 of the Co-operative Soclstles 
Act II of 1912 with effect from the date of this order.” 


The Society, feeling aggrieved by this order, took an appeal to the State 
Government under sub-a, (6) of s. 11 of the Act. This appeal was rejected by 
the Stats Government on March 19, 1957. The petitioners are now seeking to 
get quashed the aforesaid order of ‘the Deputy Registrar, of date October 31, 
1956, made under sub-s. (5) of s. 11, and the order of the State Government 
dated March 19, 1957, made in appeal against that order. 

Shri M. N. Phadke, who appears for the petitioners, contends that the said 
order of October 31, 1956, is invalid in law. His first ground of attack is that 
it was made by the Deputy Registrar and the Deputy Registrar had no power 
to make that order. The second ground of attack is that no opportunity of 
being heard was given to the Society by the Deputy Registrar after he waa 
communicated the refusal of the Society to effect the amendments as proposed 
by the Deputy Registrar. Thirdly, he contends that the amended byelaws are 
unreasonable, . ’ 

As regards the first contention, he argues that under s. 3 of the Act the State 
Government no doubt had powers to confer on the persons appointed to assist 
the Registrar all or any of the powers of the Registrar, but in the instant case 
there had been no valid conferral of power on the Deputy Registrar to make 
ordera under, sub-ss..(4) and (5) of s. 11. What he contends really is that the 
notification which was issued on October 19, 1949, was issued priar to the date 
sub-s2. (4) to (9) were introduced in the section. The notice, therefore, has 
not the effect of empowering the Deputy Registrar to exercise the powers which 
were not in existence on the date of the notification. In our opinion, this con- 
tention is not well founded. When this notification ia read as a whole, it is 
clear that the State’ Government had conferred on the Deputy Registrar the 
entire powers which could be exercised by the Registrar under s. 11 of the 
Act. No doubt, on October 19, 1949, the date of this notification, sub-aa, (4) 
to (9) did not find place in the section. They were introduced by the Central 
Provinces and Berar Co-operative Societies (Amendment) Act, 1949, which 
came into force from November 18, 1949. 

Now, s. 11 m’general deals with the topic of amendment of the byelaws of a 
ee E EEE R (1) to (3) deal with amendments to the byelaws effected at 

instance of the society. Sub-sections (4) and (5) deal with amendments to the 
byelaws effected at the instance of the Registrar. Sub-sections (6), (7) and (8) 
deal with the right of appeal conferred on the society as against the order of 
the Registrar in respect of the amendment of the byelaws. Sub-section (9) 
deals with the effect of the decision in the appeal Thus, it will be seen that 
g. 11 deals only with one topic and the topic is amendment of the byelaws, By 
the notification of 1949 what the State Government has done is to confer on the 
Deputy Registrar all the powers of the Registrar which the Registrar was.com- 
petent to exercise under s. 11 relating to the topic of amendment of the byelawa. 
We, therefore, hold that the order dated September 18, 1956, issued by the Deputy 
“ander subs. (4) of s. 11, and the order made by him on October 81, . 

7" 6, under sub-s. (5) of s. 11, are not open to challenge on this ground, the 
uty Registrar being properly clothed with authority to exercise those powers. . 

gfe eet second contention, in our view it is well founded. Bub-sec- 
tions (4) and (6) of s. 11 read as follows :— 
“(4) Notwithstanding anything contained in this Act or the rule or byelaws made . 
thereunder, tf the Registrar considgrs that an amendment of the byelaws of a registered ` 
society ts necessary or desirable in the tnterests of such society, ha may, by an order 
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in writing to be served on-the society by registered post, require the society to make 
the amendment within such time as may be specified in such order. 

(5) If the society fails to make any such amendment within the time specified by 
the Registrar in his order under sub-section (4), the Registrar may, after giving ths 
society an opportunity of being heard, register such amendment and issue a certified copy 
thereof to such society.” 

Now, the scheme as it appears to us of these’ two sub-sections is that if the 
Deputy Registrar considers that in the interest of the particular society it is 
necessary or desirable to have certain byelaws amended, then he must serve an 
order on the society calling upon it to make the amendment within ẹ certain 
time which he may specify in that order, the idea bemg that on the Registrar 
informing the Society that it is desirable in the miarat of that particular society 
to have those byelaws amended the Society should have an opportunity to 
consider the proposals along with reasons therefor, take a decision thereon, and 
to act accordingly. Sub-section (5) deals with the procedure to be followed 
subsequent to the refusal of the socie mers and it is specifically provided in the 
sub-section that even if the society to make such amendments within the 
time specified by the Registrar in the order made under sub-s. (4), before mak- 
ing an order under subs. (5) the Registrar should hear the society as to its 
reasons for failmg to carry out the order made under sub-s. (4). The idea is 
that the Society’ should have an opportunity to explain to the Registrar its 
point of view. 
_ As already stated, the topic dealt with by the orders in question was amend- 
ment of the byelaws of the Society, which affecta the running of the society. 
The Registrar may take one view. It is possible that the Society may tako 
another. What is contemplated under the Act-is that afte? the failure of the 
society to carry out the orders of the Registrar there should be an exchange of 
views between the ar and the Society before a final action is taken under 
sub-s. (5). This in the instant case has not been done. Shri Abhyankar, who 
appears for the respondents, contends that though provisions of sub-s. (5) have 
not been literally complied with, there has been a substantial compliance with 
these provisions, and that is sufficient to satisfy the requirements of law. What 
he contends is that in the reply of September 26, 1956, the Society informed 
the Deputy Registrar that it was not roe to amend the byelaws on account 
of its previous resolutions passed on ober 25, 1953, and A 12, 1956. 
Further, he contends that there had been an interview of some of the members of 
the Society with the Deputy Registrar and, therefore, the Society had reasonable 
opportunity to place before the Deputy Registrar ita point of view prior to the 
making of the order dated October 81, 1956. It is not possible for us to accept 
this contention. What is contemplated, in our view, is a hearing after the 
refusal of the Society to incorporate the amendments within the time mentioned 
in the order made under sub-s. (4) of s. 1L 

Coming to the facts: The resolutions passed in meetings dated October 25, 
1968, and August 12, 1956, could have no bearing or relevance to the question 
at issue. The first order under sub-s. (5) ofa. 11 was made on September 18, 
1956. The resolutions are obviously prior to that date. Further, it appears 
from the letter of the Secretary, dated September 26, 1956, that "the Society 
did not take any definite stand as such by that letter. The followmg portion 
of this letter is very significant :— 

“Further to request you that it will facilitate the general body of the society to further 
reconsider its original decisions in the respect if the reasons forthe necessity and use- 
fulness of the proposed amendments in the interest of the society are intimated to us. It 
is therefore requested that you will be kind enough to send the same to enable the 
society to take correct and proper decisions.” 

From this letter it appears that merely on reading the order of September 18, 
1956, the Society was not in a position to understand the reasons of the Deputy 
Registrar i in proposing the amendments to the Society and the Secretary was 
keen on knowing the‘ reasons so that he could place hoe reasons before the 
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Society when the ingot was duly convened for the purposé; And in the same 
strain a request was further made therein that an interview be ted to some 
of the members of the Society. Therefore, it will be reasonable to infer that 
the interview that was granted by the Deputy Registrar was not an opportunity 
to the Society for being heard but was an interview for the purpose of explain- 
ing to those members of the Society the reasons which prompted the Deputy . 
Registrar in taking action under‘sub-s. (4) of s. 1L From the minutes of the 
meeting which was held subsequent to this interview, Le. on October 14, 1956, 
it appeara that the Society had not wholly rejected the amendments proposed. 
Some of {he amendments were accepted and some of them were rejected. This 
indicates that the Society was not acting capriciously. The refusal of the 
Society to carry out the order of the Deputy Registrar made under sub-s,. (4) 
of.a. 11 was on October 14,1956. No opportunity was given to the Society to 
be heard as to its reasons for rejecting certain amendments though sub-s. (9) 
provides that the Deputy Registrar should afford such an Epo. to the 
Society. In our view, the failure of the Deputy Registrar to compl &. with the 
provisions of sub=. (8): has resulted in vitiating his order made on October 31, 
1956. 

As regards the order made by the State Government in appeal, no reasons 
are given therein for rejecting the appeal Therefore, it is not possible to 
know on what d the appeal was rejected. 

As regards the third ground, in our view, it would not be advisable in the 
instant case to express ourselves on that question as the case is to go back to 
the Deputy Registrar to deal with it in accordance with the provisions of sub- 
B. (5) of s. 11 of the Act, and the petitioners will have an opportunity of having 
their say before the Deputy Registrar. 

In the result, therefore, this petition is allowed. The order of the Deputy 
Registrar, dated October 81, 1956, is quashed. So also the order of the State 
Government made in appeal, of date March 19, 1967, is quashed.: The costa of 
this petition shall be paid by the ‘respondent, 

Petition allowed 


: [NAGPUR BENCH] 
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Before Mr. Justice Tambe md Mr. Justice Kotwal. 


BAO KALIPADA MUKERJEE v. THE CORPORATION OF THE 
' CITY OF NAGPUR.* 
City of Nigoi Corporation Act (II of 1950), Secs. 49(2); 420(2)(1), 59(3)(b)— 
C. P. and Berar General Clauses Act, 1914, Sec. 15—Sub-Committee appointed by 
Corporation to hold engtutry into misconduct of Health Officer—Whether necessary 
under first proviso to s. 49(2) to obtain approval of State Government prior to hold- 
ing such enquiry—Whether Sub-Committee competent to hold enqutry—Power of 
Chief Executive Officer to exercise supervision and control under 4. 59(83)(b) whether 
includes holding of enquiry into misconduct of officer—Power of Corporation to sus- 
‘pend or dismiss any person appotnted by. it. 
‘Under the first proviso to s. 49(2) of the City of Nagpur Corporation Act, 1948, 
' it is not necessary to obtain the approval of the State Government prior to the 
holding of an enquiry by a Sub-Committee appointed by the Corporation to find 
a a Same Sanioat any (of its oftcers: mentioned tn theveectan’ are 
established: 


a St obtala ii tie sap aroeal ae ie Bile EE canes ie aay 
a resolution for removal of a City Engmeer or Health Officer or Municipal Secretary 
ts passed by a majority which falls short of five-elghths of the total number of Coun- 
cillors constituting the Corporation. This can anly be known: when a resolution to 
that effect is ultimately passed by the Corporation. pea a ame 
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that a question of obtaining the approval of the State Government arises at a stage 
prior to the passing of the resolution for removal of any of these officers. 

The rules framed under s. 420(2)(1) of the City of Nagpur Corporation Act, 1948, 
do not deal with the procedure to be followed in punishing an officer of the Corpo- 
ration. Therefore, these rules are not applicable in the case of an enquiry against 
such an officer and a Sub-Committee appointed by the Corporation ts competent to 
hold the inquiry. 

The power of the Chief Executive Officer to exercise supervision and control under 
g. 59(3)(b) of the City of Nagpur Corporation Act, 1948, does not include the holding 
of an enquiry into the misconduct of a mumicipal offcer. 

By virtue of the power of appointment conferred on the Corporation by s. 49 of 
the City of Nagpur Corporation Act, 1948, the Corporation has power under s. 15 
of the C. P. and Berar General Clauses Act, 1914, to suspend or dismiss any person 
appointed by it. 

Tue facts appear in the judgment. 


M. N. Phadke and S. W. Dhabe, for the petitioner. 

S. M. Hajarnavts, for respondents Nos. 1 and 2. 

N. L. Abhyankar, Additional REN Government Pleader, for respondent 
No. 7. 


. TAMBE J. This is a petition under art. 226 of the Constitution of India 
made by one Bijoy Kalipada Mukerji in which he prays for a writ of certiorari 
g the resolution of the Corporation of the City of Nagpur dated 
Webruhey 9, 1957, approval of the Government thereto accorded on July 16, 
1957, and the consequent order issued by the Chief Executive Officer on July 17, 
1957. 

The petitioner was appointed as Public Health Officer of the Corporation 

_ of the City of Nagpur, respondent No. 1 hereto, on November 24, 1952, for a 
period of 6 years subject to a probation period of ane year and subject to the 
petitioner executing an agreement in writing. We are informed that the peti- 
tioner has not executed any agreement. The question of the confirmation of 
the petitioner came up before the Corporation at its meeting held on October 6, 
1954. It appears that the Chief Executive Officer, respondent No. 2 hereto, at 
the meeting reported that the work of the petitioner was not satisfactory. The 
House, after discussion, decided that the petitioner be not confirmed in his post 
and his post be filled up by inviting fresh applications on advertisement in 
papers. It appears that a reference was made by the Chief Executive Officer 
to the State Government in this respect, and in reply the State Government, by 
ita letter dated January 11, 1955, intimated to the Chief Executive Officer that 
the State Government was not according ita approval to the termination of the 
services of the petitioner as no specific charges had been proved against him. 
Thereafter, respondent No. 1 ales its meeting held on September 17, 1955, resolv- 
ed that specific charges be framed against the petitioner by the Chief, Executive 
Officer, and directed the Chief Executive Officer to report in this matter as 
quickly as possible. The question then was again taken up by respondent No. 1 
in its meeting held on November 30, 1955, and it was resolved to appoint and 
the Corporation appointed, a sub-committee of 3 of the corporators, namely, 
T Sea ae Shri Pannalal Deshraj and Shri Bhamburkar to go into the 
a subsequent meeting of respondent No. 1 held on December 16, 
1955. it was resolved that the aforesaid sub-committee wguld work, and was 
empowered to work, as an Inquiry Sub-Committee and submit its report to 
respondent No. 1. The sub-committee was further empowered to amend the 
charge-sheet in case it felt that the charges framed by the Ohief Executive 
Officer were not complete. The sub-committee then served charges on the peti- 
tioner on February 6, oe It appears that the petitioner then raised certain 
objections regarding the jurisdiction of the sub-committee to hold an enquiry 
on two grounds. Firstly, it was contended that the Chief Executive Officer 
alone was competent to hold an enquiry and, therefore, jt could not be held by 
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the sub-committee appointed by the Corporation. Secondly, it was contended 
that as the State Government had not accorded its approval to the appointment 

a sub-committee to enquire into the charges, the sub-committee was not 
competent to hold an enquiry. By its order dated August 80, 1956, the said 
sub-committee overruled these objections. The petitioner then preferred an 
appeal against the decision of the sub-committees to the Board of Revenue, 
Madhya Pradesh. The Board of Revenue, by its order dated October 24, 1956, 
dismissed the appeal. 

The sub-committee then held an enquiry. Tlerein, the petitioner submitted 
his expldhation on merits in respect of the charges framed against him and 
appeared before the sub-committee in the enquiry. Sixteen witneases were exa- 
mined in support of the charges in the presence of the petitioner and he had an 
opportunity to cross-examine them. The petitfoner in his defence examined 8 
witnesses. Arguments in writing were submitted by the petitioner before the 
sub-committee. The sub-committee thereafter submitted its report to respon- 
dent No. 1. The report is ane by Shri Pannalal Deshraj and Shri Bhapkar 
on January 4, 1957, and by Shri Bhamburkar on January 7, 1957. For the con- 
sideration of the report of the sub-committee, a meeting of respondent No. 1 
was convened on February 9, 1957. In the meenwhile, the petitioner made a 
petition to this Court under art. 226 of the Constitution on February 5, 1957, 
praying that respondent No. 1 be restrained from holding the meeting. No 
interim writ was granted to the petitioner. The meeting of respondent No. 1 
was held on February 9, 1957, and after consideration of the report of the sub- 
committee, it was resolved that the services of the petitioner should be termi- 
nated and the State Government should be moved to accord its approval thereto, 
It was further resolved that the services of the- petitioner be terminated with 
effect from the date of Government approval and the resolution also authorized 
the Chief Executivė Officer to take necessary action for the same, The case 
then was submitted to the State Government. The State Government, by ita 
resolution No. NMO-1467-Hi of date July 16, 1957, approved the aforesaid reso- 
lution of respondent No. 1 and the action proposed to be taken against the peti- 
tioner. The Chief Executive Officer then, by order dated July 17, 1957, dis- 
pensed with the services of the petitioner with immediate effect. The petitioner, 
therefore, has amended his petition to this Court made under art. 226. 

The first contention raised by Shri M. N. Phadke, who appears for the peti- 
tioner, is that the enquiry held by the sub-committee was without jurisdiction 
inasmuch as the State Government had not accorded ita approval for holding this 
enquiry. Reliance is placed on the first proviso to sub-s. (2) of s. 49 of the City 
of Nagpur Corporation Act, 1948 (No. ra of 1950) (hereinafter called the Act). 
Sub-section (2) of s. 49 reads as follows: 

“The Corporation shall appoint fit and proper persons, for such periods, respectively, 
as it deems fit, to be City Engtneer, Health Officer and Municipel Secretary, and shall 
fix the monthly salary and allowances to be paid to the persons so appointed: 

Provided that the appointment, salary, allowances and conditions of service af the 
City Engineer, Health Officer and Municipal Secretary and any step taken by the Corpo- 
ration with a view to the termination af thetr appointments shall be subject to the appro- 
val of the Provincial Government 

Provided further that each of the officers mentioned in sub-section (2) shall, not- 
withstanding anything contained in the first proviso, be removable from ‘office at any 
time for misconduct or, for neglect of or tncapactty for the duties of the office H at a 
meong of Gis (Corporation not lea dhianAve-alghihasof dia toul raibe af Godik 
a a a a he 

t 
Stress is laid on the clause ‘‘any step taken by the Corporation with a view to 
the termination of their appointments’’ in the first proviso reproduced above. ` 
Shri Phadke argues that the appointment of the subcommittee was a step 
taken with a view to the termination of the petitioner’s appointment, and, 
therefore, it was necessary to have obtained-the approval of ve State Govern- ` 
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ment before taking this step. To show that this was a step taken with a view 
to the termination of the petitioner’s appointment, our attention was drawn to 
the charge-sheet served on the petitioner by which he was called upon to show 
cause why departmental action including dismiæal,. discharge or termination of 
services be not taken against him. Shri Abhyankar, who appears for respon- 
dents Nos. 1 and 2, on the other hand, contends that this was not a step taken 
with a view to the termination of the petitioner’s services. True, an idea of 
the termination of the services was no doubt there but that was not the imme- 
diate object of the sub-committee. The object was to find out whether the 
charges framed against the petitioner were established. There is a congiderable 
force in the ent advanced. We have first to decide whether the approval 
of the State Government was a condition precedent to the holding of the” 
enquiry. In our opinion, there ig nothing in the proviso to show that the gppro- 
val was to be taken prior to the holding of the enquiry. The words used are 
‘subject to the approval of the Provincial Government’’ and not ‘‘subject to 
the previous approval of the Provincial Government’’, Now, if the entire sub- 
s. (2) of s. 49 is read, it is apparent that a Corporation can, by a majority of five- 
eighths of the total number of Councillors constituting the Corporation, remove 
either a City Engineer, or Health Officer or Municipal Secretary without the 
approval of the State Government, The question of obtaining the approval of 
the State Government comes in if only a resolution for removal of any of these 
officers is passed by a majority which falls short of five-eighths of the total num- 
ber of Councillors constituting the Corporation. This can only be known when ' 
a resolution to that effect is ultimately passed by the Corporation. Therefore, 
it-cannot be said that a question of obtaining the approval of the State Govern- 
ment arises at a stage prior to the passing of the resolution for removal of any 
of these officers. This construction further finds support in proviso (b) to sub- 
s. (1) of s. 51 of the Act. Subsection (1) deals with acting appointment of: 
officers and servants. Proviso (b) reads as follows: : 

“any appointment of a person to act as City Engineer, Health Officer or Municipal 
Secretary may be disallowed by the Provincial Government, and shall be null and void 
from the date the order disallowing it is communicated to the Corporation.” 
Reverting back to the first proviso to sub-s. (2) of s. 49, it deals with not only 
the termination of the services of the said officers but also relates to their 
appointment and the approval of the State Government relates both to the 
appointment and the steps taken with a view to the termination of the appoint- 
ment. Proviso (b) to sub-s. (1) of s. 51 indicates that the approval for appoint- 
ment is to'be obtained subsequent to the date of appointment and not at a stage 
prior to the ing of appointment. There is no reason, therefore, to assumes 
that it was intended to obtain the approval of the State Government at a stage 
prior to the passing of resolution for the termination of the service. 

Further, in the Act we find specific mention of cbtaining previous approval 
of the State Government before taking certain actions. To illustrate, reference 
may be made to sub-s. (2) of s. 71, sub-s. (2) of s. 98, subs. (2) of a. 114, and 
8: 224. This indicates that whenever the Legislature intended that the previous 
approval of the State Government was necessary for taking any step, it has 
specifically so expressed. In the instant case it has not been mentioned that 
the steps taken with a view to the termination of the service were to be taken with 
the previous approval of the State Government. In our view, therefore, this 
contention fails. 

Shri Phadke next contends that the only person competeht to hold the enquiry 
was the Chief Executive Officer, and, therefore, the sub-committee: appointed 
by the Corporation was not competent to hold the enquiry. Reference is made 
to cL (1):of sub-s. (4) of s. 420 and the rules made thereunder. Section 420(2) 
(1) empowers the State Government to make rules regarding the procedure to 
be observed for the employment, punishment, suspension or removal of the 
officers and servants of the Corporation and appeals from orders of punishment 
or removal. But, in the instant case when we refer to the rules we find that 
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there are no rules framed regarding the procedure to be observed for appoint- 
ment, punishment, suspension or removal of-the officers though there are rules 
made in that respect as regards the servanta.. Shri Phadke urges that these 
rules are as well applicable to the procedure to be observed for removal of the 
officers also. It`is not possible for us to accept this contention. These rules are 
divided into 8 parta, namely, (1) relating to the punishment of the 
menial servanta, (2) relating to the servanta other than the menial ser- 
vants and (8) general provisions which only deal with certain rights of the 
officer or servant, against whom an order is passed, relating to obtaming copies 
of the order and certain documents for purposes of filing an appeal. Now, from 
the scheme of the Act it appears that the employees of the Corporation are 
“divided into two categories, namely officers and servants. Section 45 of the 
Act dgals with the appointment and removal pf the Chief Executive Officer. 
Sections 46 to 48 relate to the terms and conditions of the service of the Chief 
Executive Officer. Section 49 relates to the appointment of 4 officers, namely, 
Pepi Chief Executive Officer, City Engineer, Health Officer and the Muni- 
cipal tary, and their salaries. Section 50 deals with officers and servanta 
than those mentioned in ss. 45 and 49. This section provides that officers 
whose minimum monthly salary is not less than 800 rupees are to be appointed 
by the Corporation; Officers and servants whose minimum galary is not than 
150 rupees but is leas than 800 rupees are to be appointed by the Standing Com. 
mittee; and the appointment of municipal officers and servants other than the 
aforesaid municipal officers and servants is to be made by the Chief Executive 
Officer. Thus, it is clear that in the scheme of the Act the employees are divided 
into two categories, namely, the officers and the servants. Section 420(2) (1), 
in terms, empowers the State Government to make rules providing the procedure 
for appointment and termination of services both of the officers and the ser- 
vants, and when rules framed under s. 420(2) (1) are read, it is clear that they 
relate to the procedure to be followed in’ awarding punishment to the servants. - 
The reference, no doubt, is made to the officer in the third part, namely the 
General part, but that does not deal ‘with the procedute’ to be followed in 
punishing an officer. It deals with making certain papers available to him on 
an order of punishment having been passed. It is, therefore, not possible a 
us tò hold that these rules are applicable in the case of an enquiry against the 
petitioner. 

It is next urged by Shri Phadke that even if these rules are not in terms 
applicable to the'case of the petitioner, the power to exercise supervision and 
control over the petitioner is that of the Chief Hxecutive Officer and, therefore, 
he and he alone is competent to hold enquiry and not the sub-committee 
appointed by the oration. Reliance is placed on sub-s. (3) of s. 59 of ‘the 
Act: Material part of this section reads as follows: 

“59(3). Subject whenever it is in this Act exprealy so directed to the approval or 
sanction of the Corporation or of the Standing Committee, and subject also to all other 
restrictions, limitations and conditions imposed by this Act, the entire executive power 
for the purpose of carrying out the provisions of this Act vest in the Chief Executive 
Officer, who shall also— 

(a) . 

(b) exercise supervision and control’ over the ‘acta and proceedings of all municipal 
officers and servants, and, subject to the rules or byelaws for the time being in force, 
dispose of all questions relating to the services of the said officers and servants and 
their pay, privileges and eallowances.” Ea 
Firstly, in ouy opinion, holding an enquiry of this nature is not exercising 
supervision and control over the acts and proceedings of the petitioner. What 
is contemplated by cL (b), in our opinion, is supervision and control over the 
work of the officer in discharge of his duties. Even assuming for a moment 
that exercising supervision and control would also include holding an 
enquiry into the misconduct of Pa this power as regards the periioner, 
in our view, is not vested in the Chief Executive Officer, because the powèrs con 
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ferred on him under cls. (a) to (c) of subs. (3) that are subject to other res- 
tristions, limitations and conditions imposed on him by the Act. Now, so far 
as the termination of the services of these officers are concerned, no doubt there 
is no express provision in the Act as such except the one contained in the second 
proviso to clause (2) of s. 49 of the Act. Section 49 confers on the Corporation 
a power to appoint certain officers including the Health Officer subject to the 
ap>roval of the State Government, but then-these provisions have to be read 
with s. 15 of the O. P. and Berar General Clauses Act, 1914, which provides 
that where, by any Madhya Pradesh Act, a power to make any appointment 13 | 
conferred, then, unleas a different intention appears, the authority havipg power 
to make the appointment shall also have power to suspend or dismiss any person 
appointed by it in exercise of that power. When s. 49 of the Act and s. 15 of 
the General Clauses Act are raad together, it is clear that by virtue of the 
power of appointment conferred on respondent No. 1 by s. 49, respondent No. 1 
has power to suspend or dismiss any person appointed by it. Thus, respondent 
No. 1 being empowered by the statute to deal with the suspension, termination 
or dismissal of the services of the petitioner, it was not competent to the Chief Exe- 
cutive Officer to deal with any of these matters under s. 59(3)(b) of the Act. 
This contention also, therefore, fails. 

Shri Phadke then argues that we are dealing with a statutory Corporation, 
and unless it is shown that there is a statutory power in respondent No. 1 to 
dismiss the petitioner, it is not competent for the corporation to dismiss him. 
Reliance was placed on the following passage in para. 124 of Halsbury’s Laws 
of England, Vol. IX, Third edn. It reads: 

“Corporations may be either statutory or non-statutory, and a fundamental distinc- 
ticn exists between the powers and liabilities of the two classes. Statutory corporations 
have such rights and can do such acts only as are authorised directly or indirectly by the 
statutes creating them; non-statutory corporatians, speaking generally, can do everything 
that an ordinary individual can do unless restricted directly or indirectly by statute.” 
No doubt, we are dealing with a statutory corporation, but, as already shown 
in dealing with the previous point raised, it is that in the instant case the 

to suspend, punish or dismiss the petitioner was conferred on respon- 
nt No. 1 under s. 49 of the Act read together with s. 15 of the General Clauses 
Act. This contention also, in our opinion, therefore, fails. 

Next it is urged that the ee who held the enquiry were not competent 
tc hold it inasmuch ag one of them, namely Shri Bhapkar, was really the com- 
p'amant himself and the charges framed against the petitioner were based on 
the complaint made by Shri Bhapkar. It is contended that in these circum- 
stances his presiding over the enquiry was not in consonance with the principles 
of natural Justice. No material is placed before us by the petitioner in support 
ot his allegations. The respondent denied these allegations. According to res- 
` pondent No. 1, the charges framed were based on the information received from 
various persons and facts disclosed from the documents on record. In these 
circumstances, it is not possible for us to accept these allegations. Further 
we find that this objection was not raised before the enquiry committee but is 
raised for the first time before us. It is, therefore; not possible to accept these 
allegations made against Shri Bhapkar. 

It is next urged that the report of the committee is vitiated inasmuch’ as 
Shri Deshraj did not attend most of the hearings and, therefore, he was not 
competent to subscribe to this report. This again is a question of disputed fact. 
The allegation of the petitioner, therefore, cannot be accepted. We also do 
not find that any objections were raised before the enquiry committee that hear-. 
Ings should not be proceeded with as one of its members was absent. No im- 
portance also can, therefore, be attached to this allegation. ` 

It is next contended that the petitioner had no reasonable opportunity to be 
Feard by the Corporation before the ræolution of February 9, 1957, was passed. 
The action taken by the Corporation, therefoye, is against the principles of 
natural justice. Reliance is placed on the observations at page 247 in Bhikwlal 
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v. The State’ and certain obeervations in Thakur Hemraj Singh v. The State 
of M.P.? Now, in ‘the instant case, as already stated, the petitioner, in our opi- 
nion, had full opportunity to put forward his case before enquiry committee 
‘appointed by the Corporation. He was supplied with the charges. He had over 
6 months to file his explanation to these charges. He did file his explanation 
to those charges before the enquiry committee. He was present when 16 wit- 
neses in support of the charges were examined. He had cross-examined them. 
He had examined 8 witnesses in his defence, and after the evidence was closed, 
he had filed a written argument before the enquiry committee. The contention 
of Shri Phadke is that this is not sufficient or reasonable opportunity.. The 
desision”’taken was by the Corporation ‘and, therefore, the petitioner ought to 
have been heard by the Corporation and a copy of the report of the enquiry 

ittee ought to have been suppled to hin, Now, in our view, the decisions 
relied upon by Shri Phadke do not go to this extent, The observations relied 
upon in Thakur Hemraj Singh v. The State of M.P. are: 

“It is trae that there is no express provision in the MumictpaHties Act which requires 
such opportunity to be given but we think that where the action proposed to be taken 
is of so far-reaching a character as dismissal from service, it would be in consonance with 
the principles of natural justice that the person affected thereby should be givén an 
opportunity for placing his case before the Government. This principle of natural justice 
found place tn the Government of India Act, 1985, and is now embodied in article 311 of 
the Constitution. No doubt, this article does not, in terms, apply to persons in the service 
of a municipal Committee but we do not think that It would be right to deny to the 
servants of public bodies the advantage of the salutary princtple underlying that article.” 
The decision in Bhtkulal v. The State is also to the same effect. Thus, according 
to these decisions, a person against whom an action of the nature of dismissal 
is contemplated should have an opportunity of placing his case before the 
authority which was proposing to take that action. It is nowhere said that a 
personal hearing as such ahould be given to a person against whom an action 
was proposed to be taken. As already shown, the explanation, the arguments 
and the entire evidence were submitted to the Corporation. We further find 
that at no stage the PA had asked that he should be given an opportunity 
to be heard by the Corporation itself. In fact, there are no clear allegations even 
in paras. 2, 4 and 12 of the petition, on which reliance was placed by Shri Phadke, 
that any prejudice was caused to the petitioner because he was not called before 
the Corporation to state his case in person. 


In the result, therefore, i m our Judgment, there is no case made out for issuing 
any order in exercise of our power under art. 226 of the Constitution. The 
petition, therefore, fails and is dismissed. We make no order as to costs. 


Petition dismissed. 


_ 1 [1938] Nag. 245. ° decided on April 19, 1952. ne 
$H Petition No. 18 of 1952, “4 
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[NAGPUR BENCH] 


Before Mr. Justice Tambe and Mr. Justice Kotval. 


ABDUL-RAHIM KHAN MOHD. IBRAHIM v. MUNICIPAL COMMITTEE, 
7 KHAMGAON.* 4 

C. P. and Berar Munictpalities Act (II of 1922), Secs. 25(6), 762(2) (wit); Rules 2(t) and 
rules made under s. 25(7)}—Whether open to municipality to prefer second appeal to 
Deputy Commissioner against order of Sub-Divistonal Officer—AppHlcability of 
r. 2(H) to employee drawing total amount of Rs. 50 from municipality although his 
salary per month less than that amount—Substantial compliance with rules framed 
under s. 25(7), but prior order of Munictpal Committee directing Secretary to hold 
enquiry into conduct of employee wanting, whether vitiates order of dismissal. 

Under r. 2(4) framed under the C. P. and Berar Municipalities Act, 1922, it is 
open to a municipality governed by the Act to prefer a second appeal to the Deputy 
Commissioner against an order of the Sub-Divisional Officer made in appeal against 
the decision of the Municipal Committee. 

The condition imposed by r..2(H) as to an employee drawing Rs. 50 per mensem 
‘is satisfied where an employee is drawing a total amount of Rs. 50 every month from 
the municipal funds irrespective of the fact that the amount of basic salary drawn by 
him per month is less than Rs. 50. i 

Where there has been a substantial compliance with the requirements of the rules 
framed under s. 25(7) of the C. P. and Berar Municipalities Act, 1922, want of prior 
order from the Municipal Committee directing the Secretary to hold an enquiry into 
the conduct of an employee of the Committee is not fatal to the order of dismissal 
pamed by the Committee on the report made by the Secretary after holding the 
enquiry. 


THE facts appear in the judgment. a 
D. B. Padhye, for the petitioner. | 
C. P. Kalele, for respondent No. 1. 


TAx®E J. By this petition under art. 226 of the Constitution of India, the 
petitioner Abdul Rahim Khan prays for a writ of certiorari quashing the order 
dated April 18, 1957, made by the Additional Deputy Commissioner, Khamgaon, 
respondent No. 2 hereto, as well as the order of the Municipal Committee, Kham- 
gaon, respondent No. 1 hereto, dismissing him from service. He also prays for 
a writ of mandamus to respondent No. 1 directing it that the petitioner be 
reinstated in the service as and from the date of his dismissal with all his atten- 
dant rights, privileges and benefits. 


. The petitioner was employed in the service of respondent No. 1 on May 12, 
1953, under the orders of the President of respondent No. 1, as a Correspondence 
Clerk on a probation for one year. His pay scale was 40-1-50-bar-2-70. In 
addition to the pay, the petitioner was entitled to receive Rs. 30 per month as 
Compensatory Cost of Living Allowance. On July 21, 1953, the petitioner was 
as an Audit Clerk. Respondent No. 1 at its meeting held on August 12, 

1955, considered the question of confirmation of the services of the petitioner 
and some other employees. So far as the petitioner was concerned, it was 
resolved that if the petitioner produced a letter of authority showing that the 
resignation tendered by him of his post of Revenue Inspector was duly accept- 
ed, then he should be confirmed as and from March 1, 1955. According to the 
petitioner, he produced that authority and showed it to the President in Octo- 
ber 1955, and was, therefore, entitled to be treated as a confirmed employes. It 
appears that the petitioner then started contributing towards Provident Fund, 
and to enable him to do go he himself entered his name in the bill of permanent 
employees without there being any order to that effect from any higher autho- 
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rity. When this fact was noticed, an objection thereto was raised by somè mem- 
bers of the Municipal Committes and the matter was brought to ‘the notice of 
the President. The President then directed the Secretary to hold an enquiry. 
The Secretary then duly held an enquiry and reported the matter to the Presi- 
dent. The question then was considered in the meeting of respondent No. 1 
and by resolution dated‘July 17, 1956, it was resolved that the petitioner should 
be dismissed. Against this decision of respondent No. 1, the petitioner. pre- 
ferred an appeal before the Sub-Divisional Officer. The appeal succeeded and 
the Sub-Divisional Officer set aside the order of dismissal made by respondent 
No. 1. Respondent No. 1 then preferred an appeal before the Deputy Commis- 
sioner against the order of the Sub-Divisional Officer. This appeal succeeded 
and the learned Deputy Commissioner set aside the order of the Sub-Divisional 
Officer and restored the resolution of the Municipal Committee whereby the 
petitiéner was dismissed. The petitioner, therdfore, has come up to this Court. 


In the first instance, Shri D. B. Padhye, who appears for the petitioner, con- 
tends that the second appeal at the instance of the Municipal Committee before 
the Deputy Commissioner was not competent, firstly, on the ground that there 
is no right of appeal conferred on the Municipal Commitee under sub-s. (8) of 
a. 25 of the O.P. and Berar Municipalities Act, 1922. Subsection (6) of s. 25 
reads as follows: 

“The Provincial Government may prescribe the classes or grades of officers and ser- 
vants who shall have the right of appeal except in the case of dismissal under sub~sec- 
tion (5) from any decision of the committee inflicting any departmental punishment other - 


than censure.” 


In our opinion, this sub-section relates only to a right of appeal against the deci- 
sion of the Committee inflicting any departmental punishment other than cen- 
sure. This has no relevance in considering the right of a second appeal against 
an order made on appeal from the decision of the Committee inflicting any 
departmental punishment other than censure. Clause (um) of s. 176(2) of tho 
Act deals with powers of the State Government to make rules as regards appeal 
when there is no expreas provision made.in the statute. The said’ cianie reads 
as follows: 

' “(2) In particular, PE EEE EEL EIN SAAE E E E EE E eee 
the Provincial Government may make rules—.. 

(vit): oe 0 cased ia which and the authorities to- sham ana the condiioni sukati 
which, orders and decisions given under any provisions of this Act, and not expressly 
provided for as regards appeal, shall be appealable.” i 
Now, as already shown, in sub-g. (6) of s. 25 there is no express provision made 
as regards an appeal against an appellate order made on an appcel 
against the decision of the Committee inflicting any deparmental punieh- 
ment other than censure. The State Government, therefore, was com- 
petent to make rules as regards such recond appeals. This brings us to the 
rules framed by the State Government. ‘These rules appear at page 182 of 


the Madhya Pradesh Municipal Manual. Rule 2(#) is the relevant rule. It 
' reads: 


j i 
“A second appeal shall He to the Deputy Commissioner against the order of the 
Sub-Divisional Officer under sub-rule (i) tn the case of an employee drawing Rs. 50 


per mensem or over. SRR GS Ot ESM EOE oa ae oe ee Comes 


order shall be final.” 


No doubt, these rules purport to have been made under s. 25(6 ) of the Manici- 
palities Act, but when the notification is read as a whole, it is clear that the 
State Government, in ing these rules, have gxercised powers not only under 
s. 25(6) but also under s. '176(2) (i). The following clause in the notification 
“‘and the authorities to whom and the conditions subject to which the appeal 
shall lie’’ is referable only to s. 176(2) (ow) and is not referable to s. 25(8).. 
Non-mention of s. 176(2) in the notification, therefore, in our view, is not fatal 
to the validity of the aforesaid wale. Now, this rule is worded generally. It 
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says that a aud appeal shall lie to the Deputy Commissioner against the order 
of the Sub-Divisional Officer. It does not say that a second appeal shall lie to 
the Deputy Commissioner only at the instance of the employee. There being 
thus no limitation, in our view, it was open to the Municipality to prefer a 
second appeal to the Deputy Commiesioner. This ground, therefore, fails. 

Secondly, what Shri Padhye argues is that the petitioner was not drawing a 
salary of Rs. 50 per mensem, and, therefore, it was not competent to the Muni- 
cipal Committee to prefer the second appeal even under the aforesaid rule, 
namely r: 2(#). No doubt, the salary drawn by the petitioner was only Ra. 40 
per month, but it cannot be lost sight of that in addition to the salaryehe was 
also drawing Rs. 30 as Compensatory Cost of Living Allowance. Thus, the 
total amount.drawn by the petitioner every month from the municipal funds 
was Rs. 70 per month. Now, looking to the said rule, the phraseology used is 
‘‘in the case of an employee drawing Rs. 50 per mensem or over”. The phra- 
seology used is not ‘‘m the case of an employee drawing a salary of Re. 50 per 
mensem or over”. It is not possible for us to read the word ‘‘salary’’ in the 
aforesaid rule. Thus, the condition imposed by the rule is drawing of Rs. 50 
or more by an employee, and this condition, as stated above, is satisfled in the 
instant case. This ground also, therefore, fails. 

It ig next urged by Shri Padhye that the inquiry held in the instant case by 
the Secretary was without jurisdiction. He has referred us to sub-s. (7) of 
s. 25 and the rules made thereunder appearing at page 184 of the Municipal 
Manual. This contention, though well founded, does not carry the petitioners 
_case ány further. True, before the Secretary entered upon the enquiry there 

should have been an order to that effect made by the Municipal Committee. In 
the instant case, no such order was made prior to the holding of the enquiry, but 
this lacuna, in our view, is not fatal to the dismissal of the petitioner in the 
instant case. It is not that the Secretary was not competent at all to hold an 
enquiry. .The only objection is to the want of prior order from the Municipal 
Committee directing him to hold an enguiry. The direction in the instant 
case was not given by a resolution of the Municipal Committee as such but by 
the President. No objection was raised before the Secretary as to his compe- 
tence to hold an enquiry, further the entire case was considered by the Muni- 
cipal Committee in its meeting held on July 17, 1956, and the findings of the 
Secretary were accepted by the Municipal Committee. This shows that the 
action taken by the President in ordering the Secretary to hold an enquiry and 
the action of the Secretary in holding the enquiry were ratified by the Municipal 
Committee. The requirements of the rules framed under s. 25(7) have been 
substantially complied with. Also, it has not been shown to us that any real 
prejudice has been caused to the petitioner on account of this lacuna in the 
enquiry held by the Secretary. It is also me the case of the petitioner that the 
Secretary in holding the enquiry had‘not followed the procedure prescribed by 
these rules. This contention, therefore, also, in our view, is without substance. 


Lastly, Shri Padhye says that the Deputy Commissioner was in error in holding . ° 


that the appointment of the petitioner was from its inception invalid. For the 
purposes of this petition we will assume it to be ao, but nothing turns on this 
even if we assume that the petitioner was validly appointed. In the instant 
case, it has been found that the petitioner had, without an order from his supe- 
rior officer, entered his name in the register of permanent employees which he 
had no right to do. This was done with a view to gaining ap advantage to him- 
self. A charge in this respect was duly framed against him and he was served 
with a copy of the charge. He was given an opportunity to explain his conduct. 
An enquiry was duly held in the presence of the petitioner. The petitioner,’ 
therefore, had fair and reasonable Ee to show cause against the action 
which was proposed to be taken against him. The matter was gone into again 
by the two appellate authorities and the final appellate authority, namely the 
Deputy Commizsioner, has held that the conduct of the petitioner was mala fide. 
In these circumstances, in our judgment, no case is made out for any relief at 
L. R.—4 
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the, hand of this Court in exercise of its powers under art. 226 of the Consti- 


tation, 
In the result, therefore, the petition fails and is dismissed. We make no 


order as to costa. 
Peinion dasmissed. 


[NAGPUR BENCH] 


“~ 
» 


Before Mr. Justice Tambe and Mr. Justice Kotval. 


RAMNARAIN RAMGOPAL CHAMADIYA v. RAMCHANDRA 
> JAGOBA KAD." 

Representation of People Act (XLII of 1951), Seca. 100(1)(a), 100(1)(d) (iv), 157, 74, 
68, 69, 70, 5(c), 2(e), 62(4), 67A—Conetitution of India, Arts. 191(1)(a), 154, 168, 174, 
192, 101(1)(2), 190(1)(2),—Bombay Legislature Members’ Salaries and Allowances 
Act (Bom. XLIX of 1956), Secs. 2(e), 3, 4—Representation of People Act (XLII of 
1950), Sec. 18—Candidate for election to State Assembly a sitting member of the 
State Council—Candidate duly elected to Assembly—Whether such candidate’s elec- 

‘ tion Uable to be set aside on the ground that he was holding office of profit under 

State Government—Test to determine whether person holding office under State 
Government—Name of candidate for election to Assembly from a constituency 
appearing more than once in electoral roll of that constituency—Whether in such 
circumstances nomination of candidate void—Section 18 of Act XLIII of 1950 whether 
mandatory. ' 

The respondent, who was a sitting member of the Bombay Legislative Council, was 
a candidate for election to the Bombay Legislative Assembly. The elections were beld 
and on March 8, 1857, the result was declared and the respondent was declared duly 
elected. He tendered resignation of his seat in the Bombay Legislative Council on 
March 24, 1957. On the question whether the respondent, who was prior to the date 
of the election receiving a salary as a sitting member of the Council, was disqualified 
for being chosen as a member of the Bambay Legislative Assembly within the mean- 
ing of art. 191(1)(a) of the Constitution of India, and, therefore, his election was 
Hable to be set aside under s. 100(1)(a) of the Representation of People Act, 1951:— 

Held, thet the respondent in his capacity as a member of the Bombay Legislative 
Council was holding an office, 

that under s. 2(¢) of the Bombay Legislature Members’ Salaries and Allowances 
Act, 1956, read with sa. 3 and 4 of the Act, the office held by the respondent was an 
office of profit, but ' 

that it was not an office of profit under the State Government, and 

that, therefore, the provisions of art. 191(1)(a) of the Constitution were not attract- 
ed to the case of the respondent who was not holding an office of profit under the 
State Government at the time of his: election. 

‘The source from which the salary is paid to a person holding office is not necessarily 
the sole test to determine whether he is holding an office under the State Govern- 

` ment. The principal criterion is whether the appointment to the office and removal 
therefrom of a person is under the control of the State Government. 
Ravanna Subgena v. G. S. Kaggeerappa, referred to. 

Merely because the name of a candidate for election to the Legislative Assembly 
eign aia eg ate A aa gar 
it cannot be sald the nomination of the candidate for being elected is void or 
that there is any non-compliance with the provisions of the Constitution or the 
Representation of People Act, 1951, within the meaning of s. 100(1)(d)(i) of the Act. 

The provisions of s. 18 of the Representation of People Act, 1850, are not mandatory 
but only directory. The provisions of s. 18 are by way of giving a direction to the 


*Deoided, Becamber 20, 1957. First Appeal 1 [1054] A. I. R. 8.0. 653. 
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f 
officers preparing the electoral role that they should take care tbat the name of an 
elector does not appear more than once in the electoral roll of that constituency. 


THe facts appear in the Judgment. 


B. B. Mandlekar, for the appellant. co 3 
M. N. Phadke and M. M. Qazi, for the respondent. i 


Taupe J. This is an ap under s. 116-A of the Representation of the 
ne Act, 1951 (No. of 1951), hereinafter called the Act of 1951. 
appellant Ramnarain is the defeated candidate. Ramnarain and respon- 
dent Ramchandra were two rival candidates for election to the Bombay Legis- 
lative Assembly from the Yeotmal Assembly constituency. 

Facts material for the purposes of this appeal, which are not in dispute, m 
brief are: Respondent’s name appeared at two places in the electoral roll of the 
Yeotmal Assembly constituency. It appeared once at No. 572 in village 
Gharfal and second time at No. 816 in Yeotmal town. Both Gharfal and Yeot- 
mal fall within the area comprismg Yeotmal Assembly constituency. In the 
nomination paper submitted by the respondent, he had mentioned his electoral 
roll No. as 572 of Gharfal. No objection was taken to his nomination paper. 
Elections were held on March 6, 1957. Respondent cast his vote at Yeotmal 
and obtained the ballot paper on the electoral roll No. 816 of Yeotmal town. 

It is to be noted that he had not voted twice, i.e. once on roll No. 816 of Yeotmal 
and second time on roll No. 572 of Gharfal. The counting of votes was completed 
‘by March 8, 1957, and on that day the result was declared. The respondent ob- 
tained highest number of votes and he was declared duly elected. The results 
of the elections were duly published in the official gazette on April 4, 1957. It 
is to be noted that prior to the date of election the respondent was a sitting mem- 
ber of the Bombay Legislative Council and was also recelving pay in that capa- 
city. He tendered resignation of his seat in the’ Bombay Legislative Council 
on March 24, 1957. On April 21, 1957, the appellant made an election petition 
before the Election Commission of India. This election petition was then referred 
for trial to the Election Tribunal, Wardha. 

The material contentions raised by the appellant in the petition were two- 
fold; firstly, it was contended that as respondent No. 1 since some time prior to 
the date of election was a sitting member of the Bombay Legislative Council and 
was receiving salary of that office, he was a person disqualified for being chosen 
as a member of the Bombay Legislative Assembly within the m of sub-cl. 
(a) of cl. (1) of art. 191 of the Constitution of India, and, therefore, his election 
was liable to be set aside under cl. (a) of sub-s. (1) of s. 100 of ie Act of 1951. 
The second contention was that as the respondent’s name appeared twice in the 
electoral roll, once at roll No. 572 of village Gharfal and for the second time at 
roll No. 816 of town Yeotmal, the provisions of s. 18 of the Representation of 
the People Act, 1950 (No. XLIII of 1950), hereinafter called the Act of 1950, 
were not complied with, and, therefore, he was not qualified to be chosen to fill 
a seat in the Bombay Legislative Assembly within the meaning of s. 5(c) of the 
Act of 1951. It was, therefore, contended that the election of the respondent 
was liable to be declared void under cl. (8) (w) of sub-s. (1) of s. 100 of the 
Act of 1951. 

In addition to these two `contentions, at the stage of arguments before the 
Election Tribunal the election of the ondent was challenged on the ground 
that he having not resigned his cea renee ee of the Bombay Legislative Council 
within 14 days of the date of election, that is within 14 daya from March 8, 
1957, his seat has fallen vacant under s. 70 of the Act of 1951. None of theae 
contentions prevailed before the Election Tribunal. It, therefore, dismissed 
the petition. The appellant, therefore, has preferred this appeal. 

Shri B. R. Mandlekar, who appears for the appellant, has pressed these three 
contentions before us. As regards the first confention, he contends that the — 
Election Tribunal was in error in holding that the respondent was not holding’ 
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an office of profit under the dipana He bas placed. reliance on arts. 168, 
174 and 192 i the Constitution. He has also referred us to the decision reported 
in Ravanna Subanna v. G. 8. Kaggeerappa.' 

Article 191(1) (a) of the Constitution reads as follows: 

“A, person shall be disqualified for being chosen as, and for being, a member of the 
Legislative Assembly or Legislative Council of a State tf he holds any office of profit 
under the Government of India or the Government of any State specified in the First 
Schedule, other than an office declared by the Legislature of the State by law not to 

its holder.” 


Now, to attract this provision it must be established that a person whose elec- 
tion is challenged (1) was holding an office, (2) that it was an office of profit 
and:.(8) that it was under the Government of India or the Government of any 
State specified in the First Schedule. In the instant case, the respondent was, 
at the material time, a sitting member of the Bombay Legislative Council and 
was algo receiving a salary. In our view, the respondent in his capacity as a 
member of the Bombay Legislative Council was holding an office. Section 157 
of the Act of 1951 specifically says so. It provides that the term of office of a 
member of the Legislative Council of a State whose name is required to be noti- 
fied in the Official Gazette under s. 74 shall begin on the date of such notifica- 
tion, and the term of office of a member of the Legislative Council of a State 
"whose name is not required to be notified under s. 74 shall begin on the date 
of publication in the Official Gazette of the declaration containing the name of 
such a person. The provisions of s. 2(6) read together with as. 3 and 4 of the 
Bombay Legislature Members’ Salaries and Allowances Act, 1956 (No. XLIX 
of 1986), indicates that it is an office of profit. Section 2(¢) defines that a 
‘member’ means a member of the Assembly or the Council, as the case may be. 
Section 3 provides that there shall be paid to each member a salary at the rate 
of Rs. 150 per month. Section 4 provides for daily allowance paid to the mem- 
bers when attending the session of the Assembly or Council or the meeting of 
the Committee. Thus to defray out-of-pocket expenses the members are paid 
separately daily allowances; the salary paid to the member, therefore, in our ` 
eat makes the office of the member of the Legislative Council as an officc 
of profit. 


The next question, however, to be considered is whether it is an office of 
profit under the Government. Shri Mandlekar very vehemently contends that 
the funds out of which the salaries of the members of the Legislative Council are 
paid are the funds of the State Government of Bombay. He relies on tho 
evidence of Shri Manohar, Extra Assistant Commissioner. Shri Manohar has 
deposed that he was a Treasury Officer at the material time at Yeotmal and the 
salary of the respondent was paid from the Yeotmal Treasury under ‘‘XXV- 
General Administration Major Head, and Minor Head B-Legislative Bodies, 
State Legislature Secretariat’. According to Shri Mandlekar, this is the 
chief criterion to ascertain as to whether a person holding office is under the 
State Gqvernment or not. In our view, the source from which the salary is 
paid to a person holding office is not necessarily the sole test to determine 
whether he is holding an office under the State Government. The principal 
eriterion is whether the appointment to the office and removal therefrom of a 
person is under the control of the State Government. If it be so, then it could 
safely be said that that person holds an office under the State Government. In 
the instant case, the appointment of the respondent to the office of the member- 
ship of the Bombay Legislative Council was not under the control of the State 
Government. It is common ground that the respondent waa elected to the Bom- 
bay Legislative Council, and under the provisions of s. 157 of the Act of 1951 
he assumed the office of the membership of the Legislative Council as and from 
the date his name was notified in the Official Gazette. Notification of members 
elected is not. at the option of the State Government but is obligatory on it 
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under the provisions of s. 74 of the Act of 1951. Thus, the respondent docs * ~ 
not owe the appointment to this post to the State Government. There is no i 
provision in any of the enactments enabling the State Government to remove 
any member of the Legislative Council from his office. In this connection, 
Shri Mandlekar hás referred us to art. 174 of the Constitution. He says that 
under art. 154 of the Constitution the executive power of the State vests in the 
Governor; under art. 174(2) o) he can dissolve the Legislative Council; and 
the removal of the member of the Legislative Council is, therefore, under the 
control of the State Government. It is not possible for us to accept this con- 
tention. Firstly, in our opinion, the Governor, acting under art. 174 is not 
exercising any executive power of the State vested in him under art. 154. In 
our opinion, he is exercising his powers as a component part of the Legislature. 
Article 168 provides that for every State there shall be a Legislature which shall 
consist of the Governor and, in certain States, two Houses, or, in certain other 
States, only one House. Where there are two Houses of the Legislature in a 
State, one shall be known as Legislative Council and the other as Legislative 
Assembly, and where there is only one House it shall be known as Legislative 
Assembly. Secondly, sub-cl (6) of cl. (2) of art. 174, in terms, does not em- 
power the Governor to dissolve the Legislative Council. Thirdly, even assum- 
ing that the Governor has any power to dissolve the Legislative Council under 
art, 174(2) (b) of the Constitution, in our opinion, dissolution of the entire 
Council is not the same thing as removal or dismissal of a member from the 
Council. In the former case the House itself ceases to function, in the latter 
the House continues to function but the individual ceases to be ita member. 
The other provision referred to us by Shri Mandlekar is cl. (1) of art. 192. _ 
This clause only provides that if any question arises as to whether a member 
of a House of the Legislature of a State has become subject to any of the dis- 
qualifications mentioned in cL (1) of art. 191, the question shall be referred for 
the decision of the Governor and his decision shall be final. In our view, it 
has no concern with the removal as such of any of the members of the Legis- 
lative Council from his office. Further, certain other provisions in the Con- 
stitution itself and the Representation of the People Act; which we will present- 
ly advert to, lend support to our conclusions. use (2) of art. 191 provides 

t a person shall not ba deemed to hold an office of profit under the Govern- 
ment of India or the Government of any State specified in the First Schedule 
by reason only that he is a minister either for the Union or for such State. 
The phraseology ‘‘shall not be deamed’’ indicates that though, in fact, a Mimis- 
ter holds an office of profit under the Government of India or the Government 
of any State, as the case may be, he would not be a person disqualified for 
being a member of the Legislature within the meaning of sub-cl. (a) of cL (1) 
of art. 191. Now, when art. 192 is read along with art. 164, the difference 
between the position of a member of: the Legislature and a Minister becomes 
clear. Article 164 provides that the Chief Minister shall be appointed by the 
Governor and the other Ministers shall be appointed by the Governor on the 
advice of the Chief Minister, and the Ministers shall hold office during the 
pleasure of the Governor. This article falls under the Chapter ‘‘The Ere- 
cutive of: the State”. It indicates that in the case of Ministers their appoint- 
ment is made by the Governor in exercise of his executive powers, and when the 
provisions of art. 154 are kept in view, those powers are the executive powers 
of the State vested in him. The Ministers, therefore, hold office under the State 
Government. Such is not the case of the elected members of the Legislature, 
As already stated, he holds office by virtue of his election duly notified. 


We may also in this connegtion refer to the provisions of art. 101(2) and 
(2) and art. 190(1) and (2) of the Constitution of India read together with 
gs. 68, 69 and 70 of the Act of 1951. These provisions clearly indicate that a 
person can contest a seat at the election even though he is already holding a’ 
seat in another Legislature at that time, though jn the event he geta elected he 
has to make a choice within a certain time as to which seat he would retain, 


Trá THE BOMBAY LAW REPORTER. [vot, LX. 


The decision relied on by Shri Mandlekar i is, in our view, not of any assistance 
to-the appellant. The observations in Ravenna Subanna v. G. 8. Kaggeerappa, 
to which reference was made, read as follows: 

aita: ahale oli: shut regule conien der thie head “ie: eha setae 
material time the appellant held any office of profit under the Government... The plain 
meaning of the expression seams to be that an office must be held under the Government 
to which any pay, salary, emoluments or allowance is attached.” 
Now, in that case their Lordships were not considering the implication of the 
phrase ‘‘onder the Government’’ but were eonsidering the implication of the 
vird ‘‘rfrofit’’, and on facts their Lordships found that the amount paid to the’ 
person concerned was only an amount to defray out-of-the-pocket expenses and 
did not yield any profit to him. There Was no dispute in that case as to 
whether the person concerned was holding an*ofilce under the Government or 
not. That case, therefore, cannot be taken as an authority for the proposition 
contended by Shri Mandlekar that the test for holding as to whether a person , 
is holding an office under the Government is only the source from which the 
money comes. 

For reasons stated above, in our judgment, the respondent was not a person 
holding an office of profit under the State Government at the time of his election. 
The provisions of sub-cl. (a) of cL (1) of art. 191 are, therefore, not attracted 
to the facts of this case. 

Coming to the second point, as already stated, the respondent’s name did, in 
fact, appear at two places, once at roll No. 572 of village Gharfal and second time 
at roll No. 816 of town Yeotmal The nomination paper was filed on the basis 

roll No. 572 and the vote was cast only on the basis of roll No. 816. 

i Mandlekar contends that s. 18 of the Act of 1950 is in mandatory terms; 
it provides that no person shall be entitled to be registered in the electoral roll 
for any constituency more than once; and inasmuch as the respondent’s name 
was entered twice in the electoral roll of the same constituency, there has been 
no compliance of s. 18 of the Act of 1950. He, therefore, contends that as the 
name appeared twice, the respondent was not a person entitled to stand for 
election within the meaning of s. 5(c) of the Act of 1951. It, no doubt, is true 
that the provisions of s. 18 had not been complied witn, but we are not prepared 
to accept the contention of Shri Mandlekar, which virtually amounts to that as 
a result of it, it has to be assumed that his name did not appear in the electoral 
roll at all. 

Clause (o) of s. 5 of the Act of 1951 provides: 

“A person shall not be qualified to be chosen to fill a seat in the Legislative 
Assembly of a State unless— 


(c) in the case of atty other seat, he is an clector for atty Absembly constituency in 
-that State.” 
The word ‘‘elector’’ is defined in a. 2(6) of the Act of 1951. It reads as follows: 


“‘elector’.in relation to a constituency means a person whose name is entered in 
the electoral roll of that constituency for the time being in force and who is not subject 
to any of the disqualifications mentioned in section 16 of the Representation of the 
People Act, 1950.” i 
As already stated, tha respondent’s name appeared, though twice, in the electo- 
ral roll It has not Been provided anywhere that in the event the name of a: 
person appears twice in the electoral roll, then the effect thereof is that both 
the names should be deemed to have been deleted-from the electoral roll. In 
the absence-of any such specific provision, to accept Shri Mandlekar’s contention 
would yield startling resulta, It would give rise to unscrupulous ‘practice in the 
field of election. A candidate at an election may possibly pee that the name of | 
his rival candidate is got entered at more than one place in the electoral rolL 
It is well-nigh impossible for any person to scan the entire electoral roll-of a 
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constituency to find out whether his name appears more than once in the elesto- 
ral roll Further, we find in the statute itself that it was in the contemplation 
of the Legislature that such mistakes are likely to occur and the name of a 
voter may appear more than once in the electoral roll. Sub-section (4) of s. 62 of 
the Act of 1951 provides that no person shall at any election vote in the same 
constituency more than once, notwithstanding that his name may have been 
registered in. the electoral roll for that contituency more than once, and if he 
does so vote, all his votes in that constituency shall be void. Now, if the pro- 
visions of s. 18 of the Act of 1950 and subs. (4) of s. 62 of the Act of 1951 are 
placed in juxtaposition, it becomes clear that the provisions of s. 18,are not 
mandatory but only directory. The provisions of s. 18 are by way of giving 
a direction to the officers preparing the electoral roll that they should take care 
that the name of an elector does mot appear more than once in the electoral roH 
of that constituency. We are, therefore, of the view that merely because the 
name of the respondent appeared more than once in the electoral roll of the 
constituency, it cannot be said that the nomination of the respondent for being 
elected was void or that there has been any non-compliance with the provisions 
of the Constitution or the Act of 1951 within the meaning of sub-cl. (Ww) of 
el. (4) of sub-s. (1) of s. 100 of the Act of 1951. 


As regards the third contention, it is founded on s. 70 of the Act of 1951 
rule 136 of the Rules framed under that Act, and s. 67A of that Act. Section 70 
a ig that if a person is elected to more than one seat in either House of 

arliament or in the House or either House of the Legislature of a State, then, 
unless within the prescribed time he resigns all but one of the seats by writing 
under his hand addressed to the Speaker or Chairman, as the case may be, or 
to such other authority or officer as may be prescribed, all the seats shall become 
vacant. Rule 186 provides that the time within which a person may resign all 
but one of the seats in either House of Parliament or in the House or either 
House of the Legislature of a State, to which he has been elected, shall be 14 
days from the date of his election under s. 67A. Section 67A provides that for 
the purposes of this Act (Act of 1951), the date on which a candidate is declared 
by the returning officer under the provisions of s. 58, s. 54, s. 55A or s. 66, to 
be elected to a House of Parliament or of the Legislature of a State shall be 
the date of election of that candidate. What Shri Mandlekar argues is that 
looking to the provisions, the date of election of the respondent within the mean- 
ing of the Act was March 8, 1957, and that it was incumbent on the respondeni 
to resign within 14 days from his membership of the Legislative Council of the 
State, but he not having done so, i.e. having resigned on March 24, 1957 (Le. 
2 days more than 14 days), his seat had fallen vacant. No doubt, much could 
be said on behalf of either side on the question raised by Shri Mandlekar, but, 
in our view, it will not be desirable to express ourselves on this issue in this case, 
as, in our Judgment, the issue raised has no relevance to the appeal with which 
we are concerned. The matter has come up before us by way of an appeal 
arising out of a,decision given by the Election Tribunal. The grounds on which 
an Election Tribunal could declare an election void are contained in s. 100 of 
the Act of 1951. It would, therefore; be not competent for the Tribunal to 
traverse beyond its scope. It will also not be open to the appellate Court to do 
something in exercising its appellate powers which the trying authority was not 
competent to do. Now, when the provisions of s. 100 are looked to, it is clear 
that the contention raised by Shri Mandlekar is not one of the grounds on which 
an election could be declared void thereunder. The provisions of the Act of 
1951 and rules made thereunder, on which reliance is placed by Shri Mandlekar, 
show that the date of the election of the respondent within the meaning of the 
Act was March 8, 1957, and it cannot be disputed that on that date the election 
of the respondent could not be rendered void on the strength of the present 
contention. He had 14 days time still in his hands to resign his office of mem- 
bership of the Bombay Legislative Council. Hig alleged failure to resign from 
the membership of the Legislative Council, therefore, in our judgment, hag no 
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There was an election held on March 11, 1957, in the Nagpur constituency of 
the Bombay Legislative Assembly. This constituency was a double seat consti- 
tuency, out of which one seat was reserved for the scheduled castes and the other 
seat was a general seat. For the seat reserved for the scheduled castes the pre- 
gent appellant, Shrimati Anasuyabai Borkar, Shrimati Nagabai Vaidya, Shri 
Vinayakrao Changole and respondent No. 1 were the duly nominated candidates. 
Before the due date, the appellant withdrew and the contest remained between 
the aforesaid remaining four candidates. As regards the general seat, the nomi- 
nated candidates were respondent No. 2, Shri Wamanrao Gawande and a 
Manchersha Awan. Both the respondents were candidates put up by as aa 
Maharashtra Samiti. The appellant was a dummy candidate put up by Con. 
tees Shrimati Anasuyabai Borkar was the principal candidate put up by the 
ngress. So far as the general geat was concerned, Shri Gawande was the can- 
didate put up by the Congress Shri Awari was the candidate put up by the 
Praia-Socialist Party. Tho res result of the election was declared on March 14, 1957, 
re respondent No. 1 was declared elected for the seat reserved for the scheduled 
castes and respondent No. 2 was declared elected for the general seat. Feeling 
aggrieved, the appellant made a petition.on April 25, 1957, under s. 81 of the 
Act to the Election Commission, New Delhi. «Ihe election petition was then 
sent for decision to the Election Tribunal, Nagpur. The. Election Tribunal, 
Nagpur, was a one-man Tribunal, presided over by Mr. T. P. Ghogle, District 
Judge, Nagpur. By that petition the appellant had challenged the election of 
both the respondents on various grounds. It is, however, not necessary to re- 
produce all the contentions raised in the petition, as in this appeal the only con- 
tention pressed on behalf of the appellant is as regards the validity of the elec- 
tion of respondent No. 1 on the ground of Improper acceptance of his nomina- 
tion paper within the meaning of s. 100(1)(d) (+) of the Act. The facts pleaded, 
on which this contention is founded, in the words of the appellant, are as follows: 
‘Respondent ‘No. 1 Panjabrao s/o Hukam Shambharkar was not a person belong- 
ing to the Scheduled Caste within the meaning of the Constitution (Scheduled Castes) 
Order, 1950, as he was a person who professed religion different from the Hindu or the 
Sikh Religion. The respondent No. 1 Panjabrao s/o Hukam Shambharkar had embrac- 
ed the Buddhist faith an or about 14-10-1956 at Nagpur and had continued to profess 
that religion after his conversion to that fatth tiil the date of submission of his Nomi- 
nation Paper Le. 29-1-1957 and thereafter. The Respondent No. 1 Panjabrao s/o Hukam 
Shambharkar’s embracing Buddha religion must in law amount to his professing a reli- 
gion different from the Hindu or the Sikh religion and thus disentitling him to stand 
as a candidate for the seat reserved for the Scheduled Caste.” (Italics ours). 


These allegations were denied by respondent No. 1. The Tribunal has found 
that the appellant has neither proved that respondent No. 1 did not belo 
scheduled caste within the meaning of the Constitution (Scheduled Cae Oren 
1950, hereinafter referred to as the Order, nor has he proved that on- 
dent No. 1 had embraced Buddhist faith on or about October 14, 1956. ege 
findings of the Tribunal are challenged before us. 


_ Bhri M N. Phadke, learned counsel for the appellant, contends that on evi- 
dence it has been established that respondent No. 1 had embraced Buddhist reli- 
gion, a religion different from the Hindu or the Sikh religion. In the alter- 
native, he contends that even if the evidence falls short of establishing actual 
conversion of respondent No. 1 to Buddhism, it establishes that he had been at 
the material time declaring himself to be belonging to Buddhist religion and 
that was sufficient to bring the case within the third paragraph of the Order. 
He further contends that the learned Judge of the Tribunal has not kept this 
distinction in view. Reliance is placed on the observations made in h- 
prasad v. Damayanti! and in Niranjan Das Mohan v. Ena Elieabeth Singh?. 
In our opinion, the contentions raised. are without merit. Article 882 of the 
Constitution provides for reservation of certain seats in the Legislative Assem- 
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bly of every State for scheduled castes and scheduled tribes. Clause (1) of 
art. 341 provides that the President may with respect to any State or Union 
territory, and where it is a State, after consultation with the Governor thereof, 
by public notification, specify the castes, races or tribes or parts of, or groups 
within, castes, races or tribes which ghall for the purposes of the Constitution 
be deemed to be scheduled castes in relation to that State or Union territory, as 
the case may be. In exercise of the powers conferred by cl (1) of art. 341, 
the President, after consultation with the Govarnors and Rajpramukhs of the 
States concerned, bas made the aforesaid Order. Paragraph 2 of the Order pro- 
vides that subject to the provisions of the Ordar, the castes, races or tribes or 
parts of, or groups within, castes or tribes, specified in Parta I to XDI of the 
Schedule to the Order shall, in relation to the States to which those Parts rcs- 
pectively relate, be deemed to be scheduled castes go far as regards members 
thereof resident in the localities specified in relation to them in those Parts of 
that Schedule. We are here concerned with the election of respondent No. 1, 
who admittedly is a resident of the City of Nagpur, which was part of the 
Bombay State at the material time. Part IV of the Schedule to the Order relates 
to the State of Bombay and cL 3 thereof relates to the scheduled castes residing 
in the districte of Buldana, Akola, Amravati, Yeotmal, Wardha, Nagpur, Bhar- 
dara and Chanda. Item 13 of this clause declares that a person belonging to 
Mahar or Mehra caste would be deemed to be a person belonging to a 
scheduled caste within the meaning of para. 2 of the Order. It is not in disprte 
that respondent No. 1 belonged to Mahar caste at the time the Order was made. 
The contention raised by the appellant in his petition was that though respond- 
ent No. 1 belonged to Mahar caste, he on or about October 14, 1956, i.e. prior 
to the date of nomination (i.e. January 29, 1957), had, by embracing Buddlust 
religion, professed a religion different from the Hindu or the Sikh religion, and, 
therefore, was not a person belonging to the scheduled caste by virtue of the 
provisions of para. 3 of the Order; he was, therefore, not qualified to be a mem- 
ber of the Legislative Assembly for the seat reserved for the scheduled castes 
inasmuch as s. 5 of the Representation of the People Act, 1951, provides that 
in the case of a seat reserved for the acheduled castes or for the acheduled tribes 
of that State, a person has to be a member of any of those castes or of those 
tribes, as the case may be. Paragraph 3 of the Order, on which this argument 
is founded, reads as follows: 

“Notwithstanding anything contained in paragraph 2, no, person who professes a 
religion different from the Hindu or the Sikh religion shall be deemed to be a member 
of a scheduled caste.” 


What Shri Phadke contends is that to attract the provisions of this paragraph 
it is sufficient if it is established that the person has been declaring himself to 
belong to a religion different from the Hindu or the Sikh religion; it is not neccs- 
gary to establish, as a fact, that he had been converted to that religion. Accord- 
ing to Shri Phadke, the evidence on record, at any rate, establishes this fact. 
The words that have to be construed are ‘‘professes a religion’’. No doubt, one 
of the shades of the meaning of the word ‘‘profess’’ is ‘‘to declare’’, but here 
we have not to construe the meaning of the word ‘‘profess’’ only but 
we have to construe the meaning of the phrase ‘‘profegses a religion” and this 
has acquired a special meaning. Even the word ‘‘profess’’: was initially used 
as an open declaration of entry into a religious order. One of the meanings of 
the word ‘‘profess’’, as given in the Shorter Oxford Dictionary, VoL II, is “to 
be professed, to have made one’s profession of religion, to make one’s profession, 
to take the vows of some religious order’’. In Chamber’s Twentieth Century Dic- 
tionary, the meaning given is “‘to enter publicly into a religious state”. Tomlins 
in his book ‘‘The Law Dictionary” says that the word ‘‘profeasion’’ was used 
particularly ‘‘ for entering into any religious order”. In our judgment, the 
phrase, ‘‘profeages a religion’’ used in para. 3 of the Order is used in this sense, 
and in order to attract the provjsions of this paragraph it has to be established 
that the person concerned has publicly entered a religion different from the 
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Hindu or the Sikh religion. Mere declarations falling short of this would not 
be sufficient. 

In this connection, the two decisions seca on by Shri Phadke are, in our 
view, not of any assistance in construing the phrase ‘‘professes a religion” as 
used in jae 3 of the Order. In both those decisions the-learned Judges were 

construing the provisions of the Special Marriage Act, 1872, as it then stood. 
In the latter decision the question aroge in this way: It was contended that 


though the parties to the marriage had declared that they did not belong to any ` 


religion, in fact, they were professing certain religions and their marriages were, 
therefore, void. In both those decisions it was held that the only relevant thing 
was what was the declaration given by the parties before the Marriage 
Registrar. The observations in the decision of the Calcutta High Cours to 
which reference was made, reads thus (p. 347) : 

“The actual declarations made by the parties, which have to be in a prescribed form 
and signed by them, are not now available in the Registrar’s office; but we cannot believe 
that if there had been any such irregularity or discrepancy, as the respondent now 
mentions, the Registrar would have solemnised the marriage. It has, however, been 
argued before us on behalf of the co-respondent Lal Vani that the declaration, even 
if it was in the prescribed form, was, in fact, false, aince the respondent, according to 
her evidence at the trial, was always a Christian at heart, and yet she declared before 
the Registrar that she professed no religion. Even so, we do not consider that this 
avoids the marrage, whatever penalty she may incur for making a false declaration 
under s. ZL of the Act. Section 2 of the Act provides that marriages may be cele- 
brated under the Act between persons, neither of wham “professes” the Christian or 
certain other Apecified religions, subject to four specifled conditions. The wording, it 
must be noted is not “neither of whom belongs at heart to the Christian or other speci- 
fied religion, but simply neither of whom professes” the Christian or other spectfied rell- 
gion. What the partles were or were not at heart is as irrelevant for the purposes of 
this section as it would. be difficult to ascertain: the criterion is what they professed or 
did not profess according to their declarations made at the time. We have no doubt 
that this wording of the section was deliberate. The legislature obviously did not intend 
that the Courts should embark upon an enquiry into the state of mind of the parties or 
into their secret religious beliefs in order to determine the validity of a marriage.” 

It will be seen that the learned Judges were construing the provisions of the 
Special Marriage Act, s. 2% whereof provided that the marriages under the Act 
may he celebrated between persons neither of whom professes the Christian or 
the Jewish, or the Hindu, or the Muhammadan, or the Parsi, or the Buddhist, 
or the Sikh or the Jaina religion., Section 10 provided that before the marriage 
18 AET the parties and three witnesses shall, in the presence of the Regis- 
trar, sign a declaration in the form contained in the second schedule to the Act, 
and the form of declaration was that the parties concerned did not profess to 
- any of these religions. In view of these provisions of the Act, it was held that 
the intention of the Legislature was that it was not open for the Courts to em- 
bark upon an enquiry into the state of minds of the parties. What they were 
concerned with were religions professed by the parties m the declarations made 
by them before the Marriage Registrar. Such is not the case here. In the 
instant case, no declaration of religion was required to be made by a candidate 
at the time the nomination form was filed. In our opinion, therefore, the party, 
who wants to contend that any of the candidates for the reserved seat is pro- 
fessing a religion different from the Hindu or the Sikh religion at the material 
time, has to establish, as a fact, that he had already enterdd publicly a religion 
which was different from the Hindu or the Sikh religion. l 
Even assuming for a moment that in order to attract the provisions of para. 8 
of the Order it is not necessary to establish the fact of actual conversion to a 
religion different from the Hindu or thé Sikh religion but establishing mere de- 
claration to that effect on the part of the candidate concerned is sufficient, fcr 
the purposes of the instant case it would make go difference because there is no 
plea raised by the appellant that respondent No. 1 had declared himself to be a 
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Buddhist in any manner otherwise than by’ embracing Buddhist religion on or 
about October 14, 1956. We have already reproduceed the plea raised by the ap- 
pellant in this respect in extenso and the underlined portion thereof would clearly 
show that the only plea raised by the appellant is that embracing Buddhist re- 
ligion on October 14, 1956, by respondent No. 1 would, in law, amount to pro- 
feasing a religion different from the Hindu or the Sikh religion on the part of 
respondent No. 1. se . 

We have, therefore, to see whether on evidence the appellant had been able 
to establish the fact that respondent No. 1, in fact, embraced the Buddhist re- 
ligion onsOctober 14, 1956. In this connection, Shri Phadke has placed reliance 
on the oral testimony of the appellant himself as P. W. 1, and the evidence of 
Anta Govind Chinchkhede (P.W. 5), and the conduct of the appellant in being 
a member of the Reception Committee and the Propaganda Committee of the 
Deeksha ceremony and’ in being a co-editor of a weekly paper “‘Buddha Bharat’. 
Shri Phadke has also placed reliance on the conduct of respondent No. 1 in giving 
Deeksha of the Buddhist religion to others. We will proceed to deal with this 
evidence, 

~ It is, common ground that on October 14, 1956, in the City of Nagpur- 
a big function was held which was commonly known as ‘Deeksha Samarambha’. 
At this ceremony Buddha Guru Chandramani first administered “Buddba Dharma 
Deeksha to late Dr. Ambedkar and Mrs. Ambedkar and thereafter Dr. Ambed- 
kar gave Buddha Dharma Deeksha to those who desired to be converted to Bud- 
dhism. - This function was very largely attended and some of the witnesses have 
stated that the attendance was to the tune of 4 or 5 lakhs. A large number out 
of the audience took the oath admimistered by Dr. Ambedkar. It is also not in 
Paes that one of the terms of the oath administered by Dr. Ambedkar war as 
ollows :. ; 

“I will not recognise Brahma, Vishnu, Mahesh as my Gods. I abandon the Hindu 
religion and accept the Buddha religion. The old religion ig harmful and hence I 
abandon that religion.” 

Shri Jaywant, learned counsel for respondent No. 1, frankly concedes that if 6n 
evidence it is:established that respondent No. 1 had taken this oath, then he 
would be disqualified under para. 3 of the Order- 

But Shri Jaywant contends that there is no reliable evidence to establish the 
fact that respondent No. 1 had taken the aforesaid oath, and we agree with the 
contention raised by Shri Jaywant that there is no reliable evidence in this caxe 
at all to establish this fact. ‘he only witness who states that respondent No. 1 
had taken this oath is the appellant. himself and none else. The learned Judge 
presiding over the Tribunal has given very good reasons for not accepting the 
testimony of this witness, and, in our opinion, no useful purpose will ba served 
in going over the same ground again. Suffice it to say that even at the time tho 
election petition was made by the appellant before the Election Commission ho . 
had not stated in the verification clause that he had any personal knowledge 
about respondent No. 1 embracing Buddha religion. Further the appellant and 
respondent No. 1 belong to the opposite groups and are on inimical terms. The 
appellant’s evidence, therefore, in our view, was rightly rejected by the learned 
Judge of the Tribunal. The learned Judge of the Tribunal has assumed that 
Antu Govind Chinchkhede (P.W. 5) has also deposed to the said fact, namely 
taking the aforesaid oath by respondent No.1. But when his testimony is close- 
ly scrutinized, we do mot find any statement made by him‘ to this effect. What 
he has deposed is that at the ceremony Dr. Ambedkar got up and said that those 
who wanted to take Deeksha should stand and those who did not so wish should 
remain sitting, and after that some people remained sitting while some stood 
up; then Dr. Ambedkar administered the path; the oath was: . l 

“I do not regard Brahmà, Vishnu, Mahesh as Gods. I shall not accept Hindulam. 
I shall not accept the incarnation of Lord Buddha. I embraced Buddhism and I am now ` 
reborn”; . l 
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when Dr. Ambedkar uttered this oath, other people merely repeated that oath 
after Dr. Ambedkar. He further says that respondent No. 1 was standing while 
Dr. Ambedkar was administering the aforesaid oath and at that time he was at 
a distance of 10 or 12 cubits from ondent No. 1. This witness has nowhere 
stated that’he had heard respondent No. 1 taking the aforesaid oath. In our 
view, his evidence, which only amounts to this, is that Dr. Ambedkar had asked 
the people that those, who wanted to get themselves converted to Buddhism, 
should stand up; then he administered the oath and some people repeated the 
same; respondent No. 1 was one of them who was standing up. But that is 
not sufficient to establish the fact that respondent No. 1 actually took an oath 
embracing Buddhism after renouncing Hindu religion. This evidence, there- 
fore, in our view, hardly corroborates the testimony of the appellant. Shri 
Phadke also has laid some streson the fact that one of the registers in which 
the names of the persons who were converted to Buddhism were entered was not 
produced in Court. He in this connection referred us to the evidence of Waman 
-Motiram Godbole (P.W. 3). He is a General Secretary of Bhartiya Buddha 
Mahasabha and it appears that he had in his possession registers in which the 
names of the people who were converted to Buddhism were entered. Accord- 
ing to this witness, there were 36 registers of this type. He was called upon to 
produce these registers in Court. He, however, produced in Court only 35. 
Shri Phadke contends that the register, which was suppressed by this witness, 
must have contained the name of respondent No. 1, and therefore, it was being , 
suppressed by him and, therefore, an adverse inference should be drawn against 
respondent No. 1 and it be Held that he was converted to Buddhism after taking 
the aforesaid oath. It is not possible for us to accept these contentions. The 
witness has given explanation about the loss of this register. He has further de- 
posed that in that register there was no entry about the name of respondent No.1. 
This explanation has bean accepted by the learned Judge of the Tribunal. The 
evidence further shows that there was not much love lost between him and respon- 
dent No. 1 and there does not appear to be any special motive on his part to 
keep back that register. Apart from this, even assuming that this witness is 
withholding the evidence, no adverse inference could be drawn against respon- 
_ dent No. 1 on this ground. Illustration (g) to a. 114 of the Evidence Act reads 
as follows: 
dette, Ocak mey rodna Hhabavilelice which could ha cand Jw Hot peoaneed would. 
if produced, be unfavourable to the person who withholds it” 
It has not been shown that respondent No. 1 is withholding this evidence or had 
any concern in doing away or suppressing e register. 

The next thing to be considered is the alleged conduct of respondent No. 1. 
The evidence, no doubt, is sufficient to hold that respondent No. 1 was a member 
of the Reception Committee and the Propaganda Committee of the aforesaid 
Deeksha ceremony and was also a co-editor of the ‘Buddha Bharat’ since 
January 1957. This only shows that he was in sympathy with the movement, 
but it is not sufficient to hold that he himself was ready to renounce Hindu re- 
ligion and embrace Buddhism at that particular time. The other piece of con- 

„duct on which reliance is placed was giving Deeksha by respondent No. 1 to 
others and converting them to Buddhism. The evidence which is led in this 
respect relates to the priod subsequent'to March 14, 1957, ie. after the result 
of the election was declared, and has no relevance to the issue to be decided in 
this case. As regards the aforesaid conduct of respondent No. 1, the learned 
Judge of the Tribunal has observed as follows: o 

“For all the above reasons I hold that it was a well-calculated step taken by res- 
pondent No. 1 after weighing the advantages and disadvantages of his embracing Buddh- 
ism at the present juncture of time. It was for that reason that while supporting the 
new movement of mass conversion in all possible ways, respondent No. 1 stopped short 
of taking a Deeksha himself so that he may not incur the disqualification for claiming \ 
the advantages conferred by the Constitution on the Scheduled Castes.” 
Shri Phadke contends that these observations were not called for; respondent 
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No. 1 has not in the witness-box stated that he became a member of the Recep- 
tion Committee or Propaganda Committee or became a co-editor of the ‘Buddha 
Bharat’ with this view; and when respondent No. 1 has not said so in his depo- 
sition, it-was not open to the learned Judge of the Tribunal to so conjecture. 
These contentions have no force. The learned Judge was asked to draw an in- 
ference from the aforesaid conduct: of respondent No. 1 that respondent No. 1 
had, in fact, embracéd Buddhist religion after renouncing the Hindu religion 
and the aforesaid observations are the reasons given by the learned Judge for 
not drawing this inference, and, in our opinion, this possibility cannot be also 
excluded. 

Under* art. 330 of the Constitution a valuable right has been conferred on a 
person belonging to the castes and tribes which are declared by the Pre- 
sident as Scheduled Castes and Scheduled ibes -either by his Order or 
by thé Act of Parliament and to take away that right very satisfactory evidence 
establishing facts contemplated by para. 3 of the Order must be tendered; the 
evidence tendered in this case is not at all sufficient for that purpose. We. there- 
fore, affirm the aforesaid findings of the Tribunal. 

In the result, in our ecu this appeal fails and is dismissed with costa. 


Appeal dimissed. 
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Before Mr. Justice Vyas and Mr. Justice Miabhoy. 


JAGANNATH BALWANT SHEDGE v. THE MAHARASHTRA SUGAR 
MILLS LTD.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVI of 1948), Secs. 88(1)(b), 2(17) 
& (18), }~Bombay' Tenancy Act (Bom. XXIX of 1939), Secs. 3A(1), 23(1)(b), 2(12), 
25—Lease of lands by owner to defendant No. 3 for ten years expiring in April 1948 
—Owner mortgaging lands to defendant No. 2 in 19@ for fve yeara—Otoner execu- 
ting second lease in favour of defendant No. 3 jor fifteen years commencing from 
April 1948—Defendant No. 2 executing rent note In respect of these lands in favour 
of plaintiff company for twelve years effective from April 1948—Suit by plaintiff for 
possession of lands from defendant No. 3—Maintainability of ‘suit by civil Court— 
Applicabllity of s. 23(1)(b) of Act of 1939 to lease made for ten yeare—Meaning of word 
‘year’ in s. 2(12) of Act af 1939. 

Certain lands situated in the Ahmednagar district were leased by the owner to 
defendant No. 3 for a period of ten years beginning from April 1938. On August 20, 
1942, these lands were mortgaged by the owner to defendant No. 1 who was a binami- 
dar for defendant No. 2 for a period of five years. On August 8, 1945, the owner 
executed a second lease of the lands in favour of defendant No. 3 for a period of 
fifteen years from April 1948. On May 22, 1944, defendant No. 2 executed a rent 
note in favour of the plaintif company in respect of these lands for a period of 
twelve years and tt was to be effective from April 1948. In a sult by the plaintiff 
company for posseasion of the lands from defendant No. 3, the question arose whe- 
ther the provisions of the Bombay Tenancy and Agricultural Lands Act, 1948, applied 
to the suit lands, in which case the civil Court would have no furisdiction to make an 
order regarding delivery of possession or whether s. 88(1)(b) of the Act applied, in 
which case the civil Court would be competent to pass orders regarding giving of pos- 
session. The Bombay Tenancy (Amendment) Act, 148, came into force in Ahmed- 
nagar district, wherg the suit lands were situated, an November 8, 1947, and the 
Bombay Tenancy and Agribultural Lands Act, 1948, was applied to this district on 

‘ December 28, 1948:— 

Held, that defendant No. 8 became a protected tenant of the lands on November 
8, 1947, under s. 3BA(1) of the Bombay Tenancy Act, 1939, 


i *Deoided, Junes 19/20, 1957. First Appeal Civil Judge, Senior Division, ab Ahmednagar, 
~ No. ee 558 of in Special Civi Suit No. 11 of 1951. 
1952), fram the decision of P. D. SaWarkar, . 
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that defendant No. 3 by virtue of s. 31 of the Act of 1948 was entitled to the pro- 
tection and privileges of a protected fenant on December 28, 1948, 

that the plaintiff company was not holding the lands on lease on December 28, 1948, 
and ` 

that, therefore, s. 88(1)(b) of the Act of 1948 did not apply, but as. 1 to 87 of the 
Act applied and i was not competent to the civil Court to direct delivery of possess- 
lon of the lands by defendant No. 8 to the plaintiff company. 

Ganapati Joti v. Shrimant Jgyasingrao’, distinguished. 

Section 28(1)(b) of the Bombay Tenancy Act, 1989, applied to leases of perlods 
shorter than ten years. IC a TERBO Wen, ATUTY TAE ans. er ERR, ar, WOR aio 
attract the application of the section.. 

a a eas ee Aa a 
include its grammatical variations and, therefore, the meaning of the word ‘year’ es 
provided by s. 2(12) would not &xtend to the construction of the expression ‘Years’ 
in s. 28(1)(b) of the Act. | 

Tae ManarasoTra Sugar Mize Lorp. (plaintiff) filed the present suit 
against Anant and others (defendants Nos. 1, 2 and 8) for a declaration 
that defendants Nos. 1 and 2 had contracted to give on lease two survey Nos. 26 
and 27 of Nandur to the plaintiff company for a period of 12 years at an 
annual rental of Rs. 451. The plaintiff company also asked for a rectification 
of the document of lease (exh. 46) dated May 22, 1944, and also for possession 
of the abovementioned two survey numbers from defendant No. 3. The 
plaintiff company further asked for damages of Ra. 30,000 to be awarded to it 
from defendants Nos. 1 and 2 for breach of contract. 

The plaintiff’s case was that defendant No. 2 took im possessory 
mortgage in the name of defendant No. 1, survey Nos. 26 and 27 of Nandur from 
one Kisan Jagdhane who was the owner thereof. Upon these properties, viz., 
survey Nos. 26 and 27 of Nandur, defendant No. 3 was a tenant. Defendant 
No. 2 was an accountant in the plaintiff company and one Shah was the then 
manager of the plaintiff company. It was the plaintiff’s contention that defen- 
dant No. 2 and Shah acting in collusion defrauded the company. The two lands, 
survey Nos. 26 and 27, were agreed to be taken on lease for a period of 12 years on 
an annual rent of Rs. 451 and this agreement was arrived at on June 10, 1948. 
A year’s rent was paid in advance and a receipt was passed in that connection 
in favour of the plaintiff company by defendant No. 1. The period of the 
lease was to commence from April 1948 although the agreement for the lease 
was arrived at on June 10, 1943. It was the plaintiff’s contention that the 
lease itself was executed on September 28, 1948, although, the effect was to be 
given to the lease from April 1948 by reason of the fact that in 1943 defendant 
No. 3 was already on these lands as a tenant of the owner Kisan Jagdhane. 
On July 30, 1938, Kisan Jagdhane had leased out these two lands survey Nos. 26 
and 27 of Nandur to defendant No. 3 and they were leased out for a period of 
ten years beginning froth the month of April 1938. Thereafter, on August 20, 
1942, Kisan Jagdhane mortgaged both these lands survey Nos. 26 and 27 of 
Nandur to defendant No. 1 by a deed exh. 44 for a sum of Rs. 2,500. The period 
of the mortgage was five years. On August 8, 1945, a second lease was executed 
by Kisan Jagdhane in favour of defendant No. 8 during the subsistence of the 
first lease exh. 48 dated July 30, 1938. The period of the lease dated July 30, 
1988, was to be over in April 1948. This second lease was for a period of 
15 years and it was to come into operation upon the expiry of the first lease 
i.e. from April 1948. It was in these circumstances that the lease dated Sep- 
tember 23, 1948, which was passed by defendant No. 2 inf respect of the two 
survey Nos. 26 and 27 of Nandur in favour-of the plaintiff company, was to take 
effect not immediately, but was to be o n from the month of April 1948, 
at which time the lease dated July 30, 1938, which was passed by Kisan 
Jagdhane in favour of defendant No. 3 a to expire. The plaintiff company 
further contended that the rent note dated September 23, 1948, was sent to 
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the Sub-Registrar for registration. The manager of the company (Shah) 
however did not appear before the Sub-Registrar for admitting execution of 
the rent note. The period for registration lapsed. Thereafter Shah applied 
to the District Registrar for condonation of the delay and requested that after 
éondonation the rent note may be registered. That application of Shah was 
rejected by the District Registrar. Upon the rejection of Shah’s application 
for the registration of the rent-note dated September 28, 1943, Shah and 
defendant No. 2 got a fresh rent note prepared. It was alleged by ‘the plaintiff 
company that in the preparation of the fresh rent note fraud was ` practised 
upon thp plaintif company by its own manager Shah and defendant No. 2 
and the fraud practised. was that instead of mentioning both the survey Nos. 26 
and 27 of Nandur in the body of the fresh rent note, only one survey number 
was mentioned and that was survey No. 26. Susvey No. 27 was not mentioned at 
all in the body of this rent note. When the lease dated July 30, 1938, which was 
executed by Kisan Jag e in favour of defendant No. 3 terminated by 


effiux of time, the plain company went to take possession of both the 


survey Nos. 26 and 27. On that occasion, defendant No. 8 objected. Thereupon, 
the plaintiff company obtained a copy of the second rant note, which was 
dated May 22, 1944, from the office of the District Registrar and the fraud 
which was practised by defendant No. 2 in collusion with the plaintiff com- 
pany ’s manager Shah was brought to the notice of the plaintiff company. 

The trial Judge held that it was proved by the plamtiff company that 
both the lands, viz., survey Nos. 26 and 27 of Nandur were leased to the company 
by defendants Nos. 1 and 2 and that at the time of executing the second rent 
note dated May 22, 1944, a fraud was practised upon the plaintiff company by 
defendants Nos. 1 and 2, and the frand practised was that in the body of the 
rent note, only survey No. 26 of Nandur was mentioned to the exclusion of survey 
No. 27 and that it was’for the first time on June 12, 1948, that the plaintiff com- 
pany became aware of the fraud which was practised upon it by defendants Nos. 1 
and 2 and that accordingly the plaintiff’s suit was within time. He, therefore, held 
that the plaintiff was entitled to recover possession of the suit lands and to have 
the rent note dated May 22, 1944, rectified or corrected by the insertion of 
-survey No. 27 of Nandur in the body thereof. He directed dafendant No. 8 to 
deliver possession of both theses lands to the plaintiff company and further held 
that the plaintiff company was entitled to recover a sum of Rs. 28,970 from 
defendant No. 2 by way of damages. 


Defendant No. 3 and the plaintiff filed Appeals’ Nos. 382 and 553 of 1952, - 


respectively, in the High Court. 
~ Pirgit Appeal No. 382 of 1962: 
B. B. Kotwal, for the appellant. 
F. V. Chandrachud and K. J. Abhyankar, for respondent No. 1. 
V. M. Tarkunde, for respondent No. 8. 


T First Appeal No. 558 of 1952. 
V.'M. Tarkunde, for the appellant. 
- Y. V. Chandrachud and KE. J. Abhyankar, for respondent No. 1. 
R. B. Kotwal, for respondent No. 8. 


Vyas J.:—[His Lerdship, after stating the facts as above, proceeded.]. Tt 
is clear that these appeals raise an important point of law. On July 30, 1938, 
Kisan Jagdhane leased S. Nos. 26 and 27 of Nandur, District Ahmednagar, to 
defendant No. 3. The rent note which was passed in favour of defendant 
No. 8 in that connection was exh. 48. It was a rent note for ten years. The 
period of ten years was to begin from April 1938 and it was to oxpire in April 
1948. On August 20, 1942, Kisan Jagdhane mortgaged these two 8. Nos, 26 
= 27 to defendant No. 1 for Ra, 2,500. The period of the mortgage was five 
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years and the deed of mortgage is exh. 44. Defendant No. 1 was a binanmdar 
for defandant No. 2. On A 8, 1945, Kisan executed a second-rent note 
of theee lands in favour of defendant No. 3. The period of this rent note was 
15 years. It was 15 years from April 1948. On September 23, 1943, defen- 
dant No. 2 executed’a rent note of these lands in favour of the ‘plaintiff com- 
ee This rent note was not registered. It became, therefore, ineffective. 
on May 22, 1944, defendant No. 2 executed a fresh Tent note in favour of 
the plaintiff company and it was to be effective from April 1948, Only one 
of the two survey numbers was mentioned in this rent note and it was S, No. 26 
which was mentioned. Now, the question’ is whether the provisions of the 
Tenancy Act of 1948 would apply to the lands 8. Nos. 26 and 27 of Nandur, 
in which case a civil Court would have no jurisdiction to make an order regard- 
ing delivery of possession, or whether s. 88, subs. (1), cel. (b) of the Act of 
1948 would apply and the provisions of s. 1 to 87 of the said Act would not 
apply, in which case a civil Court would be competent to pasa orders regarding 
giving of possession. Mr. Kotwal says that the provisions of s. 88, sub-s. (1), 
Py ), of the Act of 1948 would not apply, but the provisions of ss. 1 to 87 
e Act would apply and the civil Court would have no jurisdiction to direct 
a delivery of possession of these lands by defendant No. 8 to the plaintiff. 
Mr. Kotwal has made this contention by a three-fold argument. 


As I have mentioned above, the rent note exh. 48 dated July 30, 1938, was 
executed by -Kisan Jagdhane in favour of defendant No. 3 and the period af of 
the rent note was ten years expiring on April 16, 1948. Under that rent note, 
defendant No. 3 became a tenant of the two S. Nos. 26 and 27 of Nandur and 
his tenancy was to last till April 16, 1948. The Tenancy Act of 1989 was 
made applicable to Ahmednagar District, where theese lands are situated, on 
April 11, 1946. . Upon that date, s. 23 of the said Act (Act of 1939) came into 
force in Ahmednagar District and its provisions applied to the lands which 
are the subject-matter of this suit. Section 28, subs. (1), cl. (b), of the Act 
of 1939 provided that every lease subsisting on the said date or made after the 

said date in reapect of any land in such area shall be deemed to be for a period 
- Of not legs than 10 years. Mr. Kotwal says that in this case, as it happened, 
the period of the rent note exh. 48 dated July 30, 1988, in favour of defen- 
dant No. 3 was’ a period of ten years, but even if it had been for a shorter 
period, the lease would’ have been deemed to be for a period of not less than 
ten years. Then, as to the construction of the term ‘years’ in a. 28, sub-s. (1), 
el. (b), Mr. Kotwal has referred us tos. 2, cl. (12), of the Act, and s. 2, cl. (12), 
_ pays that the word ‘year’, means the year ending on March 31, or on such date 
as the Provincial Government may, by a notification, appoint for any locality. 
In this manner, reading a 28, sub-s. (1), cL (b), and s. 2, el. (22), of 
the Tenancy Act of 1939 together, Mr. Kotwal says that the period of defen- 
dant No. 3’s rent note exh. 43 dated July 30, 1938, wag to expire on March 81, 
1949, and not m April 1948. But, before. March 31, 1949, the Tenancy Act 
of 1948 was made applicable to Ahmednagar District. It came into force in 
that District on December 28, 1948. Now Mr. Kotwal’s argument is that if on 
December 28, 1948, defendant No. 3 was a tenant of 8. Nos. 26 and.27 as 
Mr. Kotwal says he was, the tenancy of the plaintiff company could only com- 
mence after March 31, 1949, since the period of defendant No. 3’s lease exh. 43 
was to expire on March 31, 1949. Therefore, says Mr..Kotwal, on the date on 
which the Tenancy Act of 1948 was applied to Ahmednagar District (December 
28, 1948), the plaintiff company was not a tenant of the lands 8. Nos. 26 and 
27 of Nandur. The result would be, says Mr. Kotwal, that when the Act of 
1948 was made applicable to the suit lands situate in the Ahmednagar district, 
the plaintiff company did not hold these lands on ‘lease. Therefore, s. 88, gub- 
s. (1), cl. (b), of the Act of 1948 would not apply to these lands, but the pro- 
visions of ss. 1'to 87 of the Act would apply, and accordingly the civil Court 
would have no jurisdiction to direct the delivery of poggession of the suit lands 
by defendant -No, 8 to the plaintiff company. 

L B90, 
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© The above contentions of Mr. Kotwal have been based upon a misapprehen- 
gion-of s. 28, sub-s. (1), cL (b), and s. 2, cL (12), of the Tenancy Act of 1939. 
Under sg. 23, sub-s. (1), el: (b), every lease subsisting on, or made after, the 
‘date of the coming into force of s. 23 in the particular area, in respect of any 
land in such area, shall be deemed to be for a period of not leas than 10 years. 
The language of s. 28, sab. (1), cL (b), would show that the intention of the 
Legislature in enacting it was to make its provisions applicable to leases of 
periods shorter than ten years. If a lease was expressly made for ten years, 
it would not attract the application of s. 28, sub-s. (1), el. (b), since im that 
ease these would be no need: to provide that such a lease ghall be deemed to be 
for a period of not leas than ten years. 

Next Mr. Kotwal’s construction of s. 2, el. (12) ; of the Tenancy Act of 1989 
is also not correct. In our view, the word ‘ year’ as defined by s. 2, cl. (14), 
does not include ite grammatical variations and, therefore, the meaning of the 
word ‘year’ as provided by s. 2, cl. (12), would not extend to the construction 
, of the expression ‘years’ in B. 28, sub-s. (1), cL (b). 

Accordingly, Mr. Kotwal’s contentions based upon a wrongly arrived at 
hypothesis that the lease of defendant No. 3 (exb. 43) dated July 30, 1938, 
would expire on March 81, 1949, and not in April 1948 must be rejected. 

The next argument of Mr. Kotwal that the plaintiff company did not hold 
the lands 8. Nos. 26 and 27 of Nandur on lease and, therefore, the provisions 
of a.. 88, sub-s. (1), cl. (b) of the Tenancy Act, 1948, would not apply, but 
the provisions of aa. 1 to 87 of the Act would apply, was made in this way. 
Mr. Kotwal said that the rent note exh. 46 dated May 22, 1944, executed by defend- 
ant No. 2 in favour of the plaintiff company was not a lease and, therefore, 
the plaintiff company holding the lands under that rent note did not hold 
them on lease. Mr. Kotwal invited our attention to s. 105 of the Transfer of 
Property Act which provides: 

“A lease of tmmoveable property is a transfer of a right to enjoy such property, 
made for a certain time, express or implied, or in perpetuity, in consideration of a 
price paid or promised, or of money, a share of crops, service or any other thing of 
value, to be rendered periodically or on specified occasions to the transferor by the 
transferee, who accepts the transfer on such terms.” 

‘Then Mr. Kotwal read s. 107 of the Transfer of Property Act which says: 

“A lease of tmmoveeble property form year to yeer, or for any term exceeding one 
year, or reserving a yearly rent, can be made only by a registered instrument., , 

. Where a lease of immoveable property is made by a registered Instrument, such 

Instrument or, where there are more instruments than ane, each such instrument shall 
be executed by both the lessor and the leases: 
Upon the authority of s. 107 of the Transfer of Property Act, Mr. Kotwal con- 
tended that if there was an instrument of trarsfer, written and registered, but 
not executed by both the lessor and the leee, it would be an incomplete trans- 
fer which would not amount to a lease. Mr. Kotwal said that the rant note 
-exh. 46 was not signed by defendant No. 2 or defendant No. 1, that it was 
signed only by Mr. Shah for the plaintif company, and that, therefore, it was 
not a lease and the plaintiff-company holding the lands under it did not hold 
them on lease and, therefore, s. 88, subs. (1), cl. (b), of the Act of 1948 would 
not apply, but ss. 1 to 87 of the said Act would apply. 

We are not impressed by this argument of Mr. Kotwal. Section 8 of the 
met of 1948 provides: 

Phe provisions of Chapter V of the Transfer of Property Act, 1882 shall. in so 
far'as they are not Inconsistent with the provisions of this Act, apply to the tenancies 
and leases of lands to which this Act applies.” 

We may not call the rent note exh. 46 dated May 22, 1944, a lease. We would 
eall it a document creating tenancy within the provisions of s. 3 of the Act of 
1948, ‘Tenancy’ is defined by s 2, cl (17), and the definition says that 
A means the relationship of jandlord and tenant. Thus, by the rent 
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note exh. 46, a relationship of landlord and tenant was created between defend- 
ant No. 2 and the plaintiff company. Now, the term ‘tenant’ is defined by 
s. 2, cL (18), of the Act and the definition says that ‘tenant’ means an agri- 
culturist who holds land on lease and includes-a person who is deemed to be 
tenant under the provisions of this Act. Thus, under this rent note exh. 46, 
the tenant, i.e. the plaintiff company, would be an agriculturist who held the 
land on lease. Be it noted that we are not holding that the plaintiff company 
was holding the lands 8. Nos. 26 and 27 on lease on the date on which the 
Act of 1948 was made applicable to Ahmednagar District (December 28, 1948). 
All that we are pointing out at this juncture is that Mr. Kotwal’g conten- 
tion based upon s. 107 of the Transfer of Property Act is not a valid contention 
in view of the definitions of the terms ‘tenancy’ and ‘tenant’ in s. 2, els. (17) 
and (18), and in view of the pyovisions of s. 3 of the Tenancy Act of 1948. 

The next contention of Mr. Kotwal in this context is based upon s. 3A of 
the Act of 1939 and, in our view, it is a valid contention. Section BA (1) 
provides : 

“Every tenant shall, on the expiry of one year from the date of the coming into 
force of the Bombey Tenancy (Amendment) Act, 1946, be deemed to be a protected 
tenant for the purposes of this Act and his rights as such protected tenant shall be 
recorded in the Record of Rights, unless bis landlord has within the said period made 
an application to the Mamlatdar within whose jurisdiction the land is situated for a 
declaration that the tenant is not a protected tenant.” 

The Bombay Tenancy (Amendment) Act, 1946, came into force m Ahmed- 
nagar district on November 8, 1946. Therefore, says Mr. Kotwal, and in our 
view he is right, defendant No. 3 became a protected tenant of these lands 
on November 8, 1947. It is not disputed in this case that Kisan Jagdhane 
did not make, within the period mentioned in s. 8A of the Act of 1939, an 
application to the Mamlatdar within whose jurisdiction these lands are situated 
for a declaration that defendant No. 8 was not a protected tenant. Therefore, 
Mr. Kotwal is right in his contention that on November’ 8, 1947, defendant 
No. 8 became a protected tenant of these lands S. Nos. 26 and 27. On Decem- 
ber 28, 1948, the Tenancy Act of 1948 was applied to Ahmednagar district 
and. under s. 31 of the said Act, defendant No. 8 was deemed to be a D ey 
tenant. So, says Mr. Kotwal, and agam we think he is right, on December 28 
1948, defendant No. 3 became entitled to the protection and privileges of å 
protected tenant under the Act of 1948 in respect of these two lands 8. Nos. 
26 and 27. It may be noted at this stage that in the record of rights also, 
defendant No. 3’s name was entered as a protected tenant in respect of both 
these lands S. Nos. 26 and 27 of Nandur. -It must follow from this that upon 
the coming into force of the Act of 1948 in Ahmednagar district on December 
28, 1948, the plaintiff company did not hold these lands on leage and, there- 
fore, s. 88, subg. (1), el. (b), of the Act of 1948 would not apply to these lands, 
but ss. 1 to 87 would apply and the civil Court would have no jurisdiction 
to direct the delivery of possession of these lands by defendant No. 3 to the 
plamtiff company. 
Mr. Chandrachud for the plaintiff campany says that the protected tenancy 
of defendant No. 3 in respect of these lands came to an end on December 28, 
1948, as the extension of the roca of the Act of 1948 to these lands was 
taken away by s. 88, subs. (1) or Ne of the Act. Mr. Chandrachud is not 
right. Section 88, Bubs. (1), eL (b), would have no application unless it is 
shown in the first instance that the plaintif company was holding these lands 
on lease on December 28, 1948. As I have just said, ‘It was defendant No. 8 
who was lawfully entitled to claim the privileges of a protected tenant of these 
lands on December 28, 1948, and the plamtiff company was not holding the 
lands on lease on that date. Mr. Ohandrachud has referred us to the case of 
eran Joti v, Shremant Jayaswgrao'. We have carefully gone Grout 
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this case and we are of the view that the case will not assist Mr. Chandrachud’s 
client. .In that case, the Rajasaheb, who occupied a position analogous to the 
position of defendant. No. 2.in the present case, was held in constructive pos- 
session of the lands, because he had a right to recover possession of the lands 
from the tenant on the date on which the: Act of .1948 came into force. In 
the present case, however, defendant No. 3 was deemed to be a protected tenant 
of the lands on December 28, 1948, the date of coming into force of the Act 
of 1948, and that being so, defendant No. 2 was not entitled to recover possession 
of the lands from defendant No. 3, unless the conduct of defendant No. 8 
offended, against the Abe of the Tenancy Act. This circumstance would 
distinguish the case of Ganapati Joti v. Shrenont Jayasingrao from the present 
case and accordingly the decision in that case would not assist the plaintiff in 
the present case. 

_ Mr. Chandrachud says that defendant No. g is not entitled to claim the pro- 
tection of 4. 3A of the. Act of 1989 in view of the provisions of s. 25 of the 
said Act. Now, a 25 of the Act of 1939 says: 

“Nothing in this Act shall apply to Iands— 

(1) held on lease from the Crown or a co-operative society, or 

(2) held on lease for the benefit of an industrial or commercial undertaking.” 
I have pointed out above that on December 28, 1948, the date of coming into 
force of the Act of 1948 in Ahmednagar district, defendant No. 8 was entitled 
to the privileges of a protected tenant in regard to the lands S. Noe. 26 and 27 
and that the plamtiff company was not holding these lands on lease, In view 
of this circumstance, it is clear that the provisions of s. 25 of the Act of 1939 
cannot be succeasfally invoked by the plaintiff in this support of its 
contention that defendant No. 8 would not be entitled han the protection 
of s: 8A of the Act. 

Mr. Kotwal must, therefore, sueceed in his contention that since defendant 
No. 3 became a protected tenant of these lands on November 8, 1947, and mince 
he, by virtue af. g.:31 of the Act of 1948, would be entitled to ‘the. protection 
and privileges of a protected tenant under’ the Act of 1948 on December 28, 
1948, the plaintiff company was not holding these lands on lease on December 
28, 1948, and, therefore, s, 88, sub-s. (1), cL (b), would not apply, but as. 1 to 
87 would apply, and, therefore, it would not be competent to a civil Court to 
direst delivery of posseasion of these lands by defendant No. 3 to the plaintiff 


company. 
"The rest of the judgment is not material to this report.] 


Before Mr. Justice Vyas and Mr. Justice Miabhoy. 
: RAYAGONDA ANNA PATIL v. JANKIBAI.* 

Indien Limitation Act (EX of 1908), Art. 97—Bombay Tenancy and Agricultural Lands 
Act (Bom. LXVII of 1948), Seca. 63, 64—Specific Relef Act (I of 1877), Sec. 19— 
Suit for specific performance of agreement to sell land and for refund of amount 
paid by plaintiff in pursuance of agreement—Agreement becoming unenforceable 
wader ss. 63 and 64 of Bom. Act LXVII of 1948—Clahn for refund in suit made within 
three years upon which agreement had become unenforceable—Maintainability - of 
such clatm—Whether plaintiff entitled to, interest on such amount. 


tr ` An agreement which took place between the plaintiff and the defendant on Decem- 
O ber 30, 1945, was go the effect that the defendant would sell certain lands to the 
plaintiff for & specified amount within four months from the date of the agreement. 
On the date of this agreement the plaintiff paid a certain’ amount to the 
- +defendant in pursuance of the agreement and the balance was agreed to be paid upon 
' the execution of the sale~deed. By another agreement dated April 26, 1946, the time . 
i TENE rere tg ee ne em cna ee ee eee 


. * Decided, Juns 26-27, 1957. A TREA Joint Civil Judge, Senfor Division, 
No. 478 of 19832, from the decisjon of j- at Kolhapur, in Special Civil Suit No. I7 of 1981. 
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would execute the sale-deed within four months of obtaining possession of the lands. 
The defendant obtained possession of the lands on‘December 6, 1948, but as he 
tailed to execute the sale-deed within the time specified in the agreement, the plain- 
tiff filed a suit on February 19, 1951, for specific performance of the agreements, or 
in the alternative for the refund of the amount paid by him -to the defendant or for 
recovery of the said amount from the defendant by way of damages. The Bombay 
Tenancy and Agricultural Lands Act, 1948 was, in the meantime, made applicable 
to the district, where the lands were situated, on May 1, 1949:— 

Held, that the agreements of which specifico performance was sought. by the plain- 
tif had become unenforceable on the application of the Act to the sald district on 
May 1, 1940: 

_Pandu Aba v. Laxman Dhondi referred to; 

that as the claim for refund of the moneys. paid by the plaintiff to the defendant 
was made in the suit within three years of May 1, 1949, ie. the date upon which the 
agreements had become incapable of specific performance, it was in tme, and could, 
therefore, be. decreed: 

Amma Bibi v. Udit Narain Misra’ and Bassu Kuar v. Dhum Singh ' referred to; 
and 

that the plaintiff was entitled to interest on the amount paid by him to the defen- 
dant, by way of compensation, at the rate of 6 per cent per annum from May 1, 
1949, P rr E E steer ey merie enzo 
per cent. per annum: 

Bengal Nagpur Reilioay Company, Limited v. Ruttant,* Maine and New pera: 
wick Electrical Power Co. v, Hart’ and Dwarkaprasad v. Kathlen Florence,’ referred 
to. 


Tue facts appear in the judgment. 


' E. A. Jahagirdar, with T. 8. Jahagirdar, for the appellant. 
G, E. Hadbhaw, for the respondent. 


Vyas J. This is plaintiff’s appeal and it is filed against the judgment and 
decree passed by the learned Joint Civil Judge (Senior Division) at Kolhapur 
in Special Civil Suit No. 17 of 1951. By this decree the learned Judge has 
ordered the suit of the ‘Plaintiff to be dismissed. The learned Judge has made. 
no order as to costs. 

The plaintiff has fled the præent suit, being Special Civil Suit No. 17 of 
1951, for speciflc performance, by execution of a sale-deed, of an agreement 
which was arrived at between himself (plaintiff) and defendant No. 1 on Decem- 
ber 30, 1946, and for possession of the suit properties, or in the alternative to 
recover a sum of Ra, 32,840-10-0 as camag together with future interest and 
costs of the suit. - . 

A few facts leading up to the present litigation may’ be stated. On Decem- 
ber 30, 1945, an agreement took place between the plaintiff and defendant 
No. 1, which agreement was reduced to writing and was to the effect that 
defendant No. 1 would sell the properties referred to in the present snit to the 
plaintiff for a sum of Rs. 25,000 within four months from the date of the agree- 
ment. That agreement is at exh. 123. It may be noted that prior to the date 
of this agreement defendant No. 1 had filed suit No. 19 of 1941 for partition 
and possession against his nephew Dasarath and certain other persons. On 
July 31, 1945, defendant No. 1 obtained the decree in that suit and it was a decree 
for possession. On the date of the present suit agreement, namely, Decem- 
ber 80, 1945, defendant No. 1 passed a receipt for Ra. 22,500 in favour of the plain- 
tiff. It was-on that date (December 30, 1945) that in pursuance of the agreement, 
which was arived at on that day, the plaintiff paid a sum of Re. 22,500 to defen- 
dant No. 1. The agreement was to the effect that the balance of Ra.’ 2,500 was to 
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be paid by: the plaintiff to defendant No. 1 on the date upon which the sale-deed 
would be executed. On April 26; 1946, another agreement took place between the 
plaintiff and defendant No. 1. That agreement is at exh. 124. This agreement ` 
referred to the prior agreement of December 30, 1945, and also made a 
reference to the receipt exh. 125 for Ra. 22,500 which defendant No. 1 had 
passed in favour of the plaintiff. It was stated in this agreament that defen- 
dant No. 1 would execute the sale-deed. within four months of obtaining pos- 
session of the property. It may be noted that by the agreement dated Decem- 
ber 30, 1945, defendant No. 1 had undertaken to pass a document of sale 
within four months from the date of the said agreement, that is to say, before 
April 30, 1946. That time limit was extended by the subsequent agreement 
dated April 26, 1946, exh. 124, by which it was agreed that defendant No. 1 
would execute the sale-deed within four months of obtaining the possession of 
the property. On July 1; 1946, a compromise application was filed im the 
darkhast proceedings which were going on between defendant No. 1 and Dasa- 
rath. It may be noted that in the meantime the appeal which Dasarath had 
filed from the decree, which was passed on July 31, 1945, in the-suit which 
was filed by defendant No. 1, had been dismissed. On July 12, 1946, the com- 
promise was sanctioned by the Court. On April 16, 1947, defendant No. 1 
applied by Miscellaneous Application No. 4 of 1947 to the Court to have the 
compromise arrived at in the darkhast procesdings set aside on the ground of 
fraud. On August 12, 1949, the said miscellaneous application of defendant 
No. 1 was dismissed. Thereafter the present suit was filed by the plaintiff on 
February 19, 1951, alleging that he (plaintiff) had come to know of defendant 
No. 1’s having obtained possession of the properties towards the end of August 
1949, As we have stated above, the suit is for specific performance of the 
oe dated December 30, 1945, and April 26, 1946, whereby defendant 

o. 1 had agreed to sell the suit properties to the plaintiff, or in the alternative 
for the refund of the amount paid by the plaintiff to defendant No. 1 or for 
recovery of the said amount from defendant No. 1 by way-of damages. 

The suit has been resisted by defendant No. 1 upon the contention that the 
amount of Rs. 22,500 was not received by him His further contention is that 
neither of the two agreements dated December 30, 1945, and April 26, 1948, bears 
his genuine signature. In other words, his contention ia that those are not 
genuine agreements. His further contention is that the suit is barred by limi- 
tation as he (defendant No. 1) had obtained possession of the suit properties in 
1946. 

The learned Judge has taken the view that both the agreements, dated Decem- 
ber 80, 1945, and April 26, 1946, are genuine agreements; that the signatures 
which appear at the foot of these agreemants are the signatures of defendant 
No. 1; and that defendant No. 1 had received an amount of Ra. 22,500 from the 
plaintiff on December 80, 1945. But he has come to the conclusion that as defen- 
dant No. 1 had obtained possession of the suit properties on December 6, 1946, 
the suit of the plaintiff for spetific performance of the said agreements was 
barred by limitation. He has also come to the conclusion that as the cause of 
action for the relief of specific performance of the agreements and also for the 
relief of refund arose on the same day, namely April 1, 1947, the claim for 
refund was also barred by limitation. Consistently with this view of the matter, 
which he took on the point of limitation, the learned Judge ordered the snit of 
the plaintiff to stand dismissed. It is from this decree of dismissal that the 
plaintiff has filed the present appeal. 

It may be noted that since the institution of the present suit, a new ‘aspect, 
which would govern the decision -of this case, has come into being, and it has 
come into being by reason of a decision of a Division Bench of this Court in 
Pandu Aba v. Lazman Dhondi.' It is to be noted that even according to the 
view of the learned Judge, defendant No. 1 obtained possession of the properties 
on December 6, 1946. The four months’ period within which the sale-deed was 
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to be executed, therefore, ended on April 6, 1947. We have already stated above 
that under the ; ent dated April 26, 1946, defendant No. 1 was to execute 
the sale-deed wi four months of his having ‘obtained possession. It is there- 
fore clear that the four months’ period, within which defendant No. 1 was to 
execute the sale-deed, expired on April 6, 1947. In view of this 
having regard to the provisions of art. 113 of the Limitation Act, the last date 
for filing the suit for specific performance of the agreement would be April 6, 
1950. It is to be noted, however, that before that date the Bombay Tenancy and 
Agricultural Lands Act, 1948, was made applicable to the Kolhapur District on 
May 1, 1949. It is in the context of these facts and circumstances that we may 
now turn to the decision of this Court in Pandy Aba v. Larman Dhénds It 
was held by this Court in that case that a sale in contravention of ss. 63 and 64 - 
of the Act being void, an agreement to sell property, which if carried out would 
resilt in a sale, did not give rise’ to any liability to sell property enforceable at 
law. In the body of the judgment of the Bench, which Mr. Justice Shah deli- 
vored, the learned Judge observed (p. 257): 

..If, therefore, the sale takes place in contravention of the provisions of s. 68 or 
s. 64 of the Act even in pursuance of a decree of a civil Court, that must, in view of the 
provisions of the Act, be regarded as vold and such a sale confers no ttle upon ths 
purchaser.” 


It is clear that under the provisions of s. 64 of the Act, the landlord has to 
approach the Tribunal under the Act for the determination of the reasonable 
price of the lands proposed to be sold by him. Thereafter the Tribunal aacer- 
tains the reasonable price. After the ascertainment of the reasonable price the 
landlord has got to offer the land to the tenant, in case there is any tenant on the 
land, at the said reasonable price, and only in case the tenant refuses to pur- 
chase the land at the said reasonable price, the land can be sold to others. 
That being the position im law, it ia clear that the agreements, as they stand, 
namely, the agreements dated December 30, 1945, and April 26, 1946, are un- 
enforceable. The suit properties could not be sold by the landlord (defendant 
No. 1 in this case) to the plaintiff without first approaching the Tribunal under 
the Act, without the determination of the reasonable price and without offering 
the properties, in. the first instance, to the tenant upon the land. It appears 
clear from the record of this case that defendants Nos. 11 and 12 are tenants 
upon this property. Therefore, the position in this case is that both the agree- 
ments, of which specific performance is sought by the plaintiff, became un- 
enforceable on the application of the Act to the Kolhapur district, ie., on May 
1, 1949. In this connection, it may be noted that evan in Pandu Aba v. Las- 
man Dhondi the suit in respect ob the agreement, whose specific performance 
was sought, had been filed on February 19, 1946, and there also the Act was 
made applicable to the area on May 1, 1949. Mr. J ahagirdar contends, and we 
see considerable force in that contention, that a claim for refund of the monies 
paid by the plamtiff to defendant No. 1, which claim was made in the suit 
filed on February 19, 1951, was a claim which was made within three 

of the date upon which the agreements became incapable of specific ie pastor 
ance and was, therefore, in time. As I have just stated, it was on May 1 
1949, that the agreements, whose specific performance is sought by the laintif?, 
became unenforceable. Mr. Jahagirdar contends that the period o limita- 
tion would begin to run from that date, i.e. May 1, 1949; that the period of 
limitation is a period of three years (appropriate article being art. 97 of the 
Limitation Act); and that as the claim for refund was made well within three 
years of May 1, 1949, his client, the plaintiff, is entitled to have this claim 
decreed. In our view, the contention of Mr. Jahagirdar is irresistable and 
must succeed. In Amma Bibi v. Udit Narain Misra', which is a Privy Council 
cage, it was held by the High Court on April 80, 1908, that the terms of the” 
nareement to sell, not being satisfactorily proved, no decree for specific per- 
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‘formance could be made; that the plaintiff was, therefore, entitled to recover 
the money which he had paid under the agreement; and that, following the 
case of Bassu Kuar v. Dhun Singh’ the plaintiff’s alternative claim for a re- 
fond on failure of consideration was~governed as to limitation by art. 97 of 
Sch. II of the Limitation Act 1877, and was not barred by lapse:of time, 
masmuch as limitation only began to run from the date of the High Court: 
decres declaring the agreement to sell to be unenforceable. This decision of 
the High Court was confirmed by their Lordships of the Privy Council and 
the defendant’s appeal in that case was dismissed. Upon this decision of the 
Privy Council the conclusion is inevitable that in the present case the limita- 
tion would begin to run only from the date upon which the agreements, whose 
specific performance is sought by the plaintiff, became unenforceable. In 
Bassu Kuar v. Dhum Singh, also, in contemplation of a sale of land by the 
debtow to the creditor, it was agreed that the book-debt should be retained by 
the former in satiafaction of part of the price, but the parties failing to agree ` 
as to certain other terms, a suit, brought by the intending vendor for specific 
performance, was dismissed on tha ground that no effectual agreement had 
peen made. It was held by the Privy Council that 


.. (the) decree brought about a new state of things, and tiroa a new obligation 
ai the debtor who could no longer allege that he was absolved by the creditors being 
entitled to the land instead of the money. He became bound to pay that which he had 
gra pc epoca ae 
an existing consideration within the meaning of art, 97.” 


In the present case also, a new state of things was brought about by the coming 
into force of the Bombay Tenancy and Agricultural Lands Act in the Kolha- 
pur district on May 1, 1949. Having regard to this fact, namely, the coming 
into existence of a new state of things, defendant No. 1 would not be absolved 
from the obligation of having to return the amount paid to him by the plaintiff, 
namely, the sum of Rs, 22,500 


The learned advocate Mr. Madbhavi appearing for the respondents has con- 
tended before us that the provisions of s. 63 of the- Bombay Tenancy and 
Agricultural Lands Act would not apply in this case, since the plaintiff is an 
agriculturist and has not’shown that he holds lands more than the ceiling area 
Le, more than 48 acres. Even if it be assumed, for a moment, that s. 63 does 
not apply to the facta of the case, there still remain the provisions of a 64 of 
the Act. As was pointed out in Pandu Aba v. Larman Dhonds a sale effected 
in contravention of the provisions of s. 64 of the Act would also be void and 
an agreement to enter into any such sale would not be enforceable at law. No 
other contention hag been raised by Mr. Madbhavi before us. In the restlt, 
the plaintiff’s claim to the refund -of Rs. 22,500 must be decreed. 


Mr. Jahagirdar next contends, that on the abovementioned amount of 
Ra. 22,600, which was paid by his client to defendant No. 1 on December 80, 
1945, his client is entitled to interest at 6% per annum. Our attention is in- 
vited on the other hand to a decision of the Privy Council in Bengal Nagpur 
Railway Company, Tamited v. Ruttann*, in which it was held by their Lord- 
ships that 

‘Gnterest would not at common law be awarded by way of damages for wrongful 
detention of a debt, and accardingly tt would not be awarded by virtue of s. 78 of the 
Act.” 

It may be noted in this case that Mr. Jahagirdar’s contention is that the plain- 
tiff ig entitled to interest by way of damages, because defendant No. 1 had 
wrongfully detained the amount of Rs. 22,500. This contention of Mr. Jaha- 
girdar is met by the respondenta by inviting our attention to the above deci- 
sion of the Privy Council It is to be noted, however, that it -was , observed 
by their Lordships of the Privy Council in the course of their judgment that 


1 (1888) I. L, R. 11 AN. 47, ro e 2 (1937) 40 Bom. IL, R. 746, r. cœ. | 
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(P. ae : - 
..under the Interest Act, XXXII of 1839, ne E IEA A ee A 
tf, f tie amount claimed is a mum certain which is payable at a certain time By virtue 
of‘a written instrument.” 


The Interest Act, as their Lordships pointed ont, however, contained a provi- 
so that ‘‘interest shall be payable in all cases in which it is now payable by 
iaw.’’ Their Lordships pointed out that this proviso in the Interest Act ap- 
plied to cases in which the Court of Equity exercised jurisdiction to allow inte-. 
rest. Mr. Jahagirdar is right m contending that cases where the Court exer- 
cises equitable jurisdiction or cases in which the equitable Jurisdigtion of 
Courts is invoked are excluded from the dictum laid down by their Lordahi 

- of the Privy Oouncil in the aforesaid case. Their Lordships referred to 
observations in Maine and New Brunswick Electrical Power Co. v. Hart’, aaa 
the observations are (p. 640): 

“Tn order to invoke a rule of equity it is necessary in the first instance to establish 

the existance of a state of circumstances which attracts the equitable jurisdiction, as, 
Ge He T ate Cae or oa ene cen eee ee 
formance.” 
There ia no doubt that when the plaintiff files a suit for specific performance 
of a contract, he invokes the equitable jurisdiction of the Court. The present 
case is an eminently fit case in which the Court should exercise equitable juris- 
diction. It is to be noted that an December 6, 1946, defendant No. 1 got 
possession of the suit lands. It is, therefore, undisputed that from that date, 
i.e. December 6, 1946, defendant No, 1 has been enjoying the use and asufruct 
of the lands. Not only has he been enjoying the usufruct of the lands, but 
he has also been having the use of a large sum of money, namely, Re. 22,500, 
from the date upon which it was paid to him by the plaintiff, i.e. from Decem- 
ber 30, 1945. It is clear that defendant No. 1 cannot do both the things, 
namely, the enjoyment of the usufruct of the lands and also the retention of 
a large sum of money paid to him by the plaintiff. In this connection, it 
would not be out of place to refer to the provisions of s. 19 of the Specific 
Relief Act, 1877. Section 19 lays down that if in any suit for the specific 
performance of a contract, the Court-decides that specific performance ought 
to be granted, but that it is not sufficient to satisfy the justice of the case, 
and that some compensation for breach of the contract should also be paid to 
the: plaintiff, it shall award him such compensation accordingly. It is clear, 
therefore, that even in a case where specific performance of a contract might 
be granted, if the: Court comes to the conclusion that it is not sufficient to 
satisfy the justice of the case and if the Court thinks that some compensation 
for the breach of the contract should also be paid to the plaintiff, the Court’ 
shall award him such compensation. In the circumstances pointed out above, 
we are of the view that the plaintiff is entitled to interest on the amount of 
Rs. 22,500, paid by him to defendant No. 1, by way of compensation. 

Mr. Madbhavi for defendant No. 1 has invited’ our attention to a decision 
of the Nagpur High Court in Dwarkaprasad.v. Kathlen Florence®. In that 
case, it was held that 

Con Wr reach oia contiadi OE ele of kaovakie honey Gate te Gis dakaria 
tes vendore Hills, the vador di boad o refund the amount of eari: maney to ika 
vendee, but no interest is allowed thereon merely because money due was withheld” 
It is to be noted, however, with respect that the ect of the case conaidered 
by their Lordships of the Privy Council in Bengal oe Railway Company, 
Limited v. Ruttanji, does not apres to have been considered in the Nagpur 
ease. In our view, therefore, bi agpur case would not assist Mr. Madbhavi’ 8 
ehents. 

For the reasons stated shove: we would pasa a decree that the plaintiff do 
get from defendant No. 1 the ‘refund of the amount of Re. 22,500 paid by 


1 [1920] 4.-C. 681. “r+  . 2 [1985] ACT.-R. Nag. 38. 
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him to defendant No. 1. We direct further that defendant No. 1 shall pay 
the plaintiff interest at 6% per annum on the above-mentioned amount of 
22,500 from May 1, 1949, to the date of the institution of the suit arid there- 
after at the rate of 4% per annum. The amount decreed above is directed to 
be recovered from the estate of the deceased defendant No. 1 im the hands of 
his heirs. As to costa, the plaintiff will get his costs from the defendants in 
proportion to his claim decreed by this Court. The defendants will bear their 
own costs of the appeal So far as the costs of the trial Court are concerned, 


‘we make no order. 
Order accordingly. 


. [RAJKOT BENCH] 


Before Mr. Justice Vyas and Mr. Justice Tarkende. 


ABDULLAMIYAN BAVAMIYAN v, THE BOMBAY STATEH.* 

Saurashtra Barkha Abolition Act (XXVI of 1951), Sec. 40(2) proviso—Power of Govern- 

ment to call for and examine record of inquiry or proceedings of mamlatdar or 

collector—When can such power be exercised by Government, 

Under the proviso to s. 40 (2) of the Saurashtra Barkha Abolition Act, 1951, it 

is only in cases where a perty hag not applied in revision to the Revenue Tribunal 

and where his right to apply in revision has become time-berred that the Govern- 

ment can exercise the power vested in them by s. 40(2) of the Act. 


Tas facts appear in the judgment. 


V. G. Haths, for the applicants. ie fae BEN ] 
C. N. Shak, for opponents Nos. 1 to 3. x Pa i i 
M. U. Shah, for opponent No. 4. 


Vyas J. This is an application under arts. 226 and 227 of the Constitution 
of India, and it is filed by four petitioners. The relief, which the petitioners 
have claimed in this application, is that the Order No. RD/IV/Remand-112 
dated October 15, 1956, passed by the Government of the State of Saurashtra in 
the Revenue Department, be quashed and an appropriate writ be issued to 
restrain the Goverment and the Taluka Mamlatdar, Dhoraji, from enforcing 
the above-mentioned order. 

The petitioners contend that they are Barkhalidars within the meaning of 
el, (1) of s. 2 of the Barkhali Abolition Act and are entitled to possession of 
land for their personal cultivation under s. 6 of the Act. They next contend 
that they had applied in the prescribed form for the allotment of land for 
personal cultivation. This application was made to the Special Mamlatdar. 
The Special Mamlatdar by an order made on April 12, 1952, allotted land to 
the petitioners under s. 8 of the Act. The above-mentioned allotment was 
‘made with the consent of opponent No. 4 Govind Ramji. The petitioners were 
not satisfied with the allotment of land which was made by the Special 
Mamiatdar. They presumably wanted more land to be allotted to them. So, 
feeling aggrieved by the Special Mamlatdar’s order, the petitioners filed an 
appeal before the Deputy Collector. The petitioners’ contention in’ appeal was 
that the Barkhali lands which were in possession of their tenant should be 
taken into consideration for making up the aggregate total area of land in 
possession. of the tenant for the purpose of allotment. The Deputy Collector 
rejected the appeal of the petitioners and confirmed the order of the Mamlatdar. 
It would appear that opponent No. 4, in the meantime, took proceedings for 
the restoration of possession of 9 acres 24 gunthas of the land from the 3 
titioners, as the latter had sub-let those lands. The Mamlatdar rejected that 


“Decided, November 29, 194% Special Civil Application No. 275 of 1986, 
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application of opponent No. 4. Opponent No. 4 went in appeal from that 
order to the Deputy Collector, but the Deputy Collector dismissed that appeal. 
The petitioners contend that in the circumstances stated above they had enjoyed 
possession of the lands alloted to them for personal cultivation. After the 
allotment, say the petitioners, the relations between them and their landlord 
had assumed a different character. The relationship of landlord and tenant 
had come to an end. The petitioners say that their names were entered in 
the revenue records in respect of the land which was alloted to them. 

The petitioners have next referred to an action taken by Government under 
the amended s. 40 of the Barkhali Abolition Act. Subsection (2) of the 
amended s. 40 reads: 


“The Government may call for and examine the record of any inquiry or proceed- 

ings of the Mamlatdar or Collector acting under this Act, for the purpose of satisfying 
itself as to the legality or. propriety of any decision or order passed, and as to the regu- 
larity of the proceedings of such officer, and, tf, in any case, it shall appear to the Go-. 
vernment that any decision or order or proceedings so called for should be modifled, 
annulled or reversed, it may pess such order thereon as it deems fit.” 
It would appear that on April 8, 1956, opponent’ No. 4 made an application to 
Government for a reconsideration of the order passed by the Mamlatdar. On 
April 17, 1956, the new s. 40 of the Act came into force. Thereafter the 
Revenue Commissioner issued a notice to the petitioners and heard both parties. 
The petitioners objected to the exercise of jurisdiction by Government under 
the new s. 40. The objection was overruled and the Government, on October 
15, 1956, passed an order being Order No. RD/IV/Remand-112, directing that 
the barkhali cases of the parties be re-opened and re-heard in the light of the 
observations contained in their order. It is that order of the Government 
which is challenged in this writ petition. 

Now, if we turn to the petition, the petitioners have raised a contention that 
it was wlira vires the powers of the State Legislature to enact subs. (2) of s. 40 
of the Barkhali Abolition Act. For-deciding this petition it is not necessary 
for us to examine the question of the vires. We shall proceed to decide this case 
upon the assumption, without deciding the question, that it was competent to the 
Legislature to enact sub-s. (2) of s. 40. Even so, we are of the opinion that in 
view of the facts of the present case, it was not competent to Government to 
pass the order which they did pass on October 15, 1956. It is necessary to 
note that there is a proviso at the foot of subs. (2) and that proviso is 
important in this case. The proviso reads thus: 

“Provided that the Government shall not pass any order in the exercise of its 
powers under this sub-section— = 

(i) in any case In which an application for revision against any decision or order 
of the Collector has been made under this Act to the Revenue Tribunal or until such 
application is barred by limitation.” 

It is clear from the plain language of the proviso that the jurisdiction confer- 
red by sub-s. (2) of s. 40 of the Act upon the Government shall not be exercised 
by Government in any case in which an application for the revision of the 
Deputy Collector’s order has been made to the Revenue Tribunal. The Govern- 
ment shall also not exercise the jurisdiction vested in them under sub-s. (2) of 
s. 40 so long as the right which a party has to apply in revision from an order of 
the Deputy Collector to the Revenue Tribunal does not become time-barred. 
It is clear, in our view, from-the language of the proviso at the foot of sub-s. 
(2) that if an application has been made by an aggrievedsparty to the Revenue 
Tribunal, the jurisdiction vested by subs. (2) of s. 40 in the Government 
cannot be exercised by them. The power of calling for and examining the 
record of an enquiry or proceedings which is conferred upon Government by 
sub-s. (4) is conferred in respect of proceedings before the Mamlatdar or the 
Collector. Once an application in revision is made from an order of the 
Deputy Collestor to the Revenue Tribunal, the proceedings before the Deputy 
Colleetor including the order passed by the Deputy Collector merge into the 
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proceedings before the Revenue Tribunal and the Government has no power 
under sub-s. (2) of s. 40 to call for and examine those proceedings. Thus, 
upon a proper construction of the proviso to subs. (2) of s. 40 it is clear that 
in cases where a party has not applied in revision to the Revenue Tribunal and 
where his right to apply in revision has become time-barred, only in those 
cases the Government can exercise the power vested in them by sub-s. (2) of 
g, 40. Sy 

Mr. Shah, appearing for the opponents, has contended that in a case where 
a party applies in revision to the Revenue Tribunal, if the said applica- 
tion is made beyond:time, the provisions of subs. (2) of s. 40 would be attra 
and it would be competent to Government to interfere. This is not a case o 
that type and we do not feel called upon to express an opinion on that point. 
This is not a case where the application in revision which was made to the 
Reverfue Tribunal had become time-barred. “The fact of the matter would 
appear to be, as the Revenue Tribunal pointed out, that the appeal which 
was made by the opponent before the Deputy Collector was barred by time. 
Although the appeal which was made by the opponent before the Deputy 
Collector. was barred by time, the Revenue Tribunal went into the merits of 
the case and decided the point in favour of the petitioners. That being so, 
20 far as the present case is concerned, we are of the view that the powers con- 
ferred upon the Government by sub-s.(2) of s. 40 of the Act were not exercis- 
able by them. Accordingly the application must be allowed and the order 
passed by the Government in the Revenue Department on October 16, 1956, 
must be quashed. The application is allowed with costs. 

Application allowed. 


Before Mr. Justice Datar. l 


DEORAM BARKU LONARI v. GARBAD KALU LONARI.*. 
Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1947), Sec. 25 (1i)—Transferee 
of holding, under transfer executed by registered deed on or before February 15, 
1939, a bona fde transferee for value without notice of real nature of original trans- 
action—Such transferees representative by reason of sale or assignment executed after 
February 15, 1939, whether protected under s. 254i). 

What is required to be proved under s. 25(H) of the Bombay Agricultural Debtors 
Relief Act, 1947, is whether there is a holding under a transfer executed on or before 
February 15, 1939, and whether the transferee of such holding is a bona fide trans- 
feree for value without notice of the real nature of the original transaction. If such 
transferee’s representative has become a representative by reason of a sale or assign- 
ment executed even after February 15, 1989, he would be protected provided the 
transferee whose representative he claims to be was proved to be a bona fide trans- 
feree for value without notice of the real nature of the original transaction and 
to have held under a registered deed executed on or before February 15, 1999. 
For the purpose of s. 25(4) the representative must be regarded as holding under 
the same transfer under which his predecessor-in-title (the ‘transferee’ in s. 25(tt)) 
held before he transferred his interest to him. 


Tre facts appear in the judgment. 


K. 8. Daundkar, for the applicants. _ 
M. V. Paranjpe and V. 8. Desa, for opponent No. 1. 


Darar J.. On April 18, 1914, one Barku Dagdu sold his land, survey No. 112, 
to Deoram Wallad for an amount of Rs. 150. After Deoram Wallad’s death hig 
gon Kashiram sold it to Nanaji Sayaji, a minor represented by his guardian 


“Decided, Fabruary 3, 1958. Oivil Revision aside the award passed by B. D. Rathi, Joint 
Application No. 1379 of 1956, from the deci- Civil Judge, Junior Division of Satana, in 
sion of T. P. Ghogale, District Judge, Nasik, Baglan B.A.D.R. Case No. 6 of 1047. 
in B.A.D.R. Appeal No, 184 of 1954, setting : 
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mother Sitabai, for an mi of Rs. 1,500 on March 6, 1986. Nanaji Sayaji, 
in his turn, sold it to Garbad Kalu for an amount of Re, 1,450 on March 12 
1940. Barku Dagdu, the original owner, applied for adjustment of his debts 
contending that the sale deed executed by him on April 13, 1914, was in the 
nature of a mortgage, and, therefore, evidenced a .debt. Nanaji Sayaji and 
Garbad Kalu contended that the transaction of aoe 18, 1914, was not a mort- 
gage, but a sale with a condition of re-purchase, and that i in any event they were 
protected under the provisions of s. (38) - vof the B.A.D.R. Act 

The trial Court held that the transaction of April 13, 1914, was a mortgage, 
and that Nanaji Sayaji and Garbad Kalu were not entitled to the benefit under 
s. 25(8) of the B.A.D.R. Act. 

Garbad Kalu thereafter preferred an appeal to the District Court. That 
appeal- was appeal No. 134 of 1954. Garbad Kalu impleaded Barku Dagdu, 
the original debtor, and also Nanaji Sayaji, his own transferor. The learned 
District Judge held that the transaction of April 18, 1914, was not a mortgage, 
but a sale with a condition of re-purchase, and that Nanaji Sayaji, the pur- 
chaser under the document of sale of March 6, 1986, was protected under s. 25 (4) 
of the B.A.D.R. Act. The learned District Judge also held that Garbad Kalu, 
who held the property under the sale deed of March 10, 1940, was not pro- 
tected under the said sub-section. 

The heirs of the original debtor Barku Dagdu have now come to this Court 
in revision. It may be noted that, although in the gale deed of April 18, 1914, it 
was stated that possession of the property was transferred to the vendee, it 
appears that the transferor, namely, Barku Dagdu, continued in possession 
of the property til July 25, 1919, on which date only he handed over the 
possession and passed a kabja receipt in favour of the purchaser. The kabja 
receipt, which is exh. 146 on the record, states aa follows :-— 

“Receipt given by Baraku father Dagadu Lonari of Mouja Jalagaon Taluka Malegaon. 
I have the receipt thus. I have given over in your posession today S. No. 112 sold to 
you and which was in my possession. I have no right whatsoever over it. If you give 
it to any one I will have no grievance about it.” 

Mr. Daundkar, who appears for the heirs of the original debtor, says that 
the transaction of the year 1914 was intended to operate as a mortgage by 
conditional sale, and that the Court should give a declaration to that effect 
_ under s. 24 of the B.A.D.R. Act. The document which embodies the transac- 
tion of 1914 is styled as the sale deed of immoveable property—period, five 
years. The lower appellate Court has held that the price of Ra. 150, which 
was paid to Barku Dagdu under the sale deed, was an adequate price. The 
learned District Judge has also held that there was no relationship of debtor 
and creditor at the time or before the sale deed of 1914 was executed. It is 
true that possession was with Barkn Dagdu for the first five years after the 
sale deed of April 13, 1914; but the learned District Judge relies upon the 
receipt, exh: 146, and “concludes that possession was peacefully transferred to 
the purchaser after the expiry of five years, and thereby infers that the tran- 
saction embodied in the document of 1914 was a sale with a condition of re- 

purchase. The learned District Judge, however, has not considered the recitals 
ond the terms which are incorporated in the document’ itself. The words which 
I wish to emphasise in the document are: 


(2) gaa we. 

(2) ant weet ott. | 

(3) aea Ret 

(x) atte yada grt wee WaT E T RENTA. 
(4) a ert ett ea ana. 


The words ‘which I set out above leave no room for doubt that what was 
intended was a transaction of mortgage, and not a sale with a condition of 
re-purchase, The executant of the OPERON Bays that the amount which he 
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had to return within the period of five years was the amount which he had 
taken from the purchaser under the document. He says that the land which 
was (ostensibly) sold was his. He further says that he would get the. land 
released. He again says that the amount was of the purchaser and was obvious- 
ly due to him. He says that if he could not pay the amount of.the purchaser, 
-then the document of 1914 should be regarded as a document of absolute sale. 
I have, therefore, ne doubt from the words employed in the document: that 
` the parties to the document intended that there was to be an advance of debt, 
.and for the advance the property was to be regarded as a security. 

Mr. Paranjpe, however, contended that, even assuming that the first docu- 
ment of 1914 was a mortgage, still the equity of redemption must be 
-ag having been extinguished by the receipt which the original debtor executed 
on Inly 3 25, 1919. I have already set out the words of exh. 146. Mr. Paranj 
contends that this document should be construed as a document of sale of the 
.equity of redemption, or at any rate a contract of sale of the equity of 
redemption, and then Mr. Paranjpe says, if it could be construed as a 
contract of sale of the- equity of redemption, under g. 53A of the Transfer 
of Property Act he was entitled to plead part performance and resist the 
present suit at the imstance of the original owner. It is difficult to accept 
the contention made by Mr. Paranjpe in this behalf. The receipt is only in 
conformity with the terms of the original sale deed of 1914. It does not in 
terms purport to convey the equity of redemption, Further, if this document 
is construed to be a document of sale, then obviously it requires registration, 
and, in the absence of tion, it could not be regarded as a document 
extinguishing the equity: of redemption. Nor can this document be construed 
to be a contract of sale of the equity of redemption. This contract does not 
mention any consideration having passed from the purchaser to the debtor, 
.and s 58A of the Transfer of Property Act requires that the contract should 
be m writing and also should be for consideration. Therefore, the receipt 
cannot’ be regarded either as a sale by itself, or as a contract of sale of the 
equity of redemption. As I have already stated, this receipt only mentions 
that possession of the property was handed over to the purchaser after the 
expiry of five years. It has nothing to do with the equity of redemption, as 
the document itself does not refer to the equity of redemption, and it only 
mentions that possession was handed over to the purchaser. 

Even though, F have thus come to the conclusion, differmg from the finding 
of the lower appellate Court, that the transaction of 1914 was a mortgage, the 
applicant-debtor however will fail on the other ground, namely, that .the 
transferee Nanaji Sayaji was a bona fide transferee for value without notice 
of the real nature of the transaction embodied in the document of 1914. The 
finding made by the learned District Judge in this behalf will be a finding of 
fact, and it is not possible for the learned advocate to assail this finding in 
revision. I must,;therefore, accept this finding and proceed to consider as to 
what would be the rights of the subsequent transferee from this Nanaji Sayaji. 

The subsequent transferee is Garbad Kalu. He got the sale deed from Nanaji 
Seale on March 12, 1940. It is true that the sale deed in favour of Garbad 

u is after the date February 15, 1939. Section 25(4+) says: 

“Nothing in section 24 shall apply to any bona fide transferee for value without notice 
of the real nature of such transfer or his representative where such transferee or represen- 
tative holds under a registered deed executed on or before the 15th day of February 1989.” 
The learned advocdéte for the applicant, Mr. Daundkar, says that inasmuch 
as the last transferee, namely, Gar Kalu, was not such a transferee, because 
of the sale deed executed in his favour by his predecessor-in-title on March 12, 
1940, he would not be protected under a 25(#) of the BA.D.R. Act. It is 
not possible to accept this contention. In my bd subs. (41) contemplates 
one transfer under which either the transferee or his e paT holds. In 
conceivable cases the representative contemplated by sub-section may be 
an heir of the transferee, and in other cases such a representative may be a 
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subsequent transferee, on whom the interest of his own transferor has devolved 
either by sale or assignment. But the transfer which the subeequent trans- 
feree takes will not be a relevant consideration for the purpose of seeing as to 
whether the holding of the first transferee is protected or not. What is pro- 
tected under sub-s. (#) is the holding under a registered deed executed on or 
before February 15, 1989. In this case, Nanaji Sayaji was such a holder, ds 
hig own gale deed was of the year 1936. If, therefore, Nanaji Sayaji was a 
bona fide transferee for value without notice of the real nature of the transfer 
of 1914, and if his holding was under a registered deed executed on or before 
February 15, 1939, then not only is Nanaji Sayaji protected under sub-s. (#) 
of s. 26, but also his representative, who may be a resentative either by 
inheritance or by sale. Maxwell in his Interpretation af Statutes has pointed 
out at.page 288 (10th Ed.) that,to carry out the intention of the Legislature, 
it is occasionally found necessary to read the conjunctions ‘‘or’’ and ‘‘and’’ 
one for the other. In my julgment the real intention of the Legislature as indi- 
cated in sub-a. (#) of s. 25 will be effected by reading the conjunction ‘‘or’’ 
occurring in the sub-section as ‘‘and’’. If it ts so read, then it would be clear 
that what is required to be proved under sub-s. (#) is whether there is a hold- 
ing under a transfer executed on or before February 15, 1989, and whether 
the transferee of such holding is a bona fide transferee for value without notice 
of the real nature of the original transaction. If such transferee’s represen- 
tative has become a representative by reason of a sale or assignment executed 
even after February 15, 1989, he would still be protected provided the trans- 
feree whose representative he claims to be was proved to be a bona fide trans- 
feree for value without notice of the real nature of the original transaction and 
to have held under a registered deed executed on or before February 15, 1999. 
For the purpose of subs. (4) of s. 25 the representative must be regarded as 
holding under the same transfer under which his predecessor-in-title (the 
‘transferee’ in the sub-section) held before he transferred his interest to him. 

I am, therefore, of the opinion that though the second transferee in -the 
ee a as wee Wald tho PTOPeriy Ane (he dai of the sale in his 
favour, from February 12, 1940, for the purpose of sub-s. (#) of s. 25, it must 
be held that even he, as representative, was holding the property just as his 
own transferor did under a document executed and registered on or before 
February 15, 1989. In this view, it would not be open to the applicant to set 
up the plea even against the second transferee that the document of 1914 was 
a mortgage and ask the Court to make the necessary declaration in his favour 
under s. 24 of the Act. , 

I, therefore, discharge`the rule. There will be no order as to costs of this 


application. 
Rule discharged. 
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Before Mr. Justice J. C. Shah and Mr. Justice Miabhoy. 


PARSHOTTAMDAS TALSIBHAI PATEL v. RILUBHAI 
- KISHOREBBHAI PATEL* '’ 

Representation of the People Act (XLIII of 1951), Secs. 99, 98, 100—Returned candidate 
“found guilty of corrupt practices under s. 98(b) and Election Tribunal declaring his 
election ‘to be, void’—Tribunal not naming persons, other than candidate, found 
guilty of corrupt practice—Whether obligatory upon Tribunal to name such persons— 

; Onir possed eS an CATA TAA AT Goa ET eE e Ae as 
on ground of procedural trregulerity. 


Under s. 99(1)(a)(#) of the Representation of the People Act, 1951, it is not obli- 
gatory upon the Election Tribunal to name any person, if, in the light of the 
b the Tribunal thinks that the coyrse is inadvisable. Therefore, where 
the Tribunal for certain reasons does not think it necessary to name persons who in 
its view are guilty of corrupt practices, the order passed against the returned can- 
didate, whose election has been declared void on the ground of corrupt practice, is 
not liable to be set aside on the scare of procedural irregularity. 

Raj Krushna Bose y. Binod Kanungo‘ referred to. 


E ons to the Bombay islative Assembly were held in the month of 
March 1957. Anand North Constituency was one of the constituencies 
entitled to elect one“member to the Assembly. One Parshottamdas (appellant) 
and one Shanubhai Mahijibhai Patel stood as candidates for the election’ from 
this constituency. The polling was held on March 11, 1957. The appellant 
secured 24,067 votes at the election, and Shanubhai Mahijibhai Patel secured 
23,861 votes. On March 18, 1957, the result of the polling was declared, and 
the appellant was declared an elected candidate to the Assembly from the 
Anand ‘North Constituency. Thereafter, Lilubhai Kishorebhai Patel, 
(respondent) who. was a voter in the constituency, submitted an application to 
the Hlection Commissioner for setting aside the election of the appellant. To 
that petition were impleaded as ee the appellant and’ his rival candi- 
date Shanubhai Mahijibhai. By his petition, the respondent submitted that 
the appellant had committed corrupt practices and had contravened the provi- 
sions of the Representation of the People Act, 1951, and that accordingly the 
election of the appellant was liable to be set aside. The objections, which were 
raised by the respondent, were denied by thé appellant. The Election Tribu- 
nal, before whom evidence was led of a large number of witnesses, arrived at 
“the conclusion that several of the alleged infringements of the provisions of 
the Representation of the People Act by the appellant were not made out. But, 
in the view of the Tribunal, the appellant was proved guilty of corrupt prac- 
tices and had also failed to include the expenses incurred by him for serving 
tea at Bhalej in the atatement of election expenses returned by him. Holding . 
that some of the corrupt practices as alleged by the respondent were made out 
by him, the Tribunal passed an order declaring, under s. 98 of the Representa- 
tion of the People Act, that the election of the appellant from the Anand North 
Constituency of Kaira District, according to the results declared on March 18, 
1957, was void. The Tribunal further declared, under s. 99 of the Representa- 
tion of the People Act, that, out of the corrupt practices charged in the petition, 
the corrupt practice of bribery by entertaining voters at Bhalej with tea on the 
day of polling with the object of directly or indirectly inducing them to vote 
for the appellant and to refrain from voting for his rival candidate falling 
under s. 128(1) of the Representation of the People Act, was committed with 
the consent of the appellant and that the corrupt practice of authorising expendi- 
ture in contravention of s. 77 of the Act, which practice fell under s. 128(6) of 
the Act, was committed by the appellant himself. It was also declared that 
the remaining corrupt practices charged in the petition against the appellant, 

*Decided, February 18/19, 1958. A Petition No. 308 of 1957. 

No. 52 of 1958, Spanar the decision D. 1 [195] 8. 0. J. 366. 
Manek, District Judge at Nadiad, in tection > 
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vis, of ‘exercising undue inftuence by propaganda through one Sharbhu 
M o as alleged in paras. 3 and 4 of the petition, of exercising: undue in- 
fluence by publishing and distributing leaflets as alleged in para. 9 of the 
pran and of exercising undue influence by exhibiting & Beene C pales young 
ys wounded in firing by the police at Ahmedabad in the procession : eon out 
in the town of Umreth on March 8, 1957, as alleged in para. 11 of the petition, 
were not found to have been committed by. the appellant or with his consent or 
with the consént of his election agent. Against the order passed by the Tribu- 
nal setting aside the election of the appellant the present appeal was preferred 
under 8. ‘116-A of the Act. 


A. 8. R. Chari and. Ramesh Sanghavi, with B. G. Amin, N. R. a 
Kapadia and M. P..Vaski, for the appellant. 

Rajani Patel, with B. L. Kapadia, for respondent No. 1. 

P. B. Patwan, with @. S. Barot, for respondents Nos. 2 (a & b). 


J. C. Saam J [His Lordship, after stating the facts and dealing with the 
evidence ,relating to corrupt practices alleged to have been committed by the 
appellant, proceeded.] ‘ Mr. Chari’ contended that, in any event, there has 
beah a procedural irregularity in the trial before the Election Tribunal and that, 
on that account, the order passed by the Tribunal is liable to be set aside. Our 
attention was invited to as. 98, 99 and 100 of. the Representation of the People Act. 
Section 98 of the Representation of the People Act provides that | 
“et the conclusion of the trial of an election petition the Tribunal shall make an order— 

(a) dismissing the election petition; or 
(b) declaring the election of all or any of the returned candidates to be void, or 
(c) declaring the election of all or any of the returned candidates to be void and the 
petitioner or any other candidate to have been duly elected.” 
Section 99(1) provides: 


“At the time of making’an order under section 98, the Tribunal shall also make an 


(a) where any charge is made in the petition of any corrupt practice having been 
committed at the election, recording— 

(i) a finding whether any corrupt practice has or has not been proved to have been 
committed by, or with the consent of, any candidate or bis agent at the election, and 
. the naturé of that corrupt practice; and 

(H) the names of all persons, if any who have been proved at the trial to have been 
guilty of any corrupt practice and the mature of that practice; and 

(b) xing the total amount of costs payable, and specifying the persons by and to 
whom costs shall be paid.” r 


That is followed by a Pad fogs a which states that 
“a person who -is not a party to the petition shall not be named in the order under sub- 


clause (H) of clause (a) unlesa— 

» (a) he has been given notice to appear before the Tribunal and to show cause why 
he should not be so named; and 

(b) if he appears in pursuance of the notice, he has been given an opportunity of 

cross-examining any witness, who-has already been examined by the Tribumal and has 
given evidence against him, of calling evidence in his defence and of being heard.”” 
Section 100, in so far as it is material, provides by sub-s. (1): r 
“Subject to the provisions of sub-section (2), if the Tribunal is of opinton— 
(a) i.. 
(b) that.any corrupt practice has been committed by a returned candidate or his 
election agent or by any other person with the consent of a returned candidate or his 
election agent;...the Tribunal shall declare the election of the returned candidate to be 
void.” 

In this case, the Tribunal came to the conclusion that the appellant was 
guilty of corrupt practices and under s. 98(b) of the Act the election of the 
appellant has been declared ‘to be void.’ Under s, 99, the Tribunal was - 
LRL. 


f 
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a charge of corrupt practices having made, to record a finding 
whether any corrupt practice has or has not been proved to have been commit- 
ted by, or with the consent of, the appellant. That finding has been recorded. 
But thé Tribunal has not chosen to name persons other than the appellant who 
were found at the trial guilty of corrupt practice and the nature of that 
practice. The Tribunal, in para. 46 of its judgment, observed: 

‘+ “The evidence shows that Thakorlal Chhotealal, Kantilal Chimanlal and Jashbhai 
Dahyabhal have committed the corript practice of bribery because of the entertainment 
with tea. However, (before) they can be named in the order on this petition, thay must 
be served with dotice and given the opportunitles mentioned in provisions (a) and (b) 
of section 99(1). However, these persons are co-accused with the successful candidate 


in the pending criminal case before the Magistrate of Umreth. If they are found guilty | 


in that case, it will have the game effect as being "named as guilty of the corrupt prac- - 


tice before us. If they are acquitted in that case, they cannot be apparently rightly 
guilty of the corrupt practice before us. In view of the pending criminal case, it would 
be unnecessarily embarassing them by serving them with notices and giving them a 
chance in the present trial to be heard for seeing whether they should be named as 
guilty of the corrupt practice.” 

Mr. Chari urged that the Tribunal had no discretion having regard to the 
language used in s. 99 of the Representation of the People Act, to name or not 
to name any person as guilty of a corrupt practice. Counsel urged that, when 
a decision of the Tribunal is given, the requirement of ss. 98 and 99, in so far as 
they are applicable, must be strictly complied with, and the Legislature having 
used the expression ‘‘shall’’ in s. 99(1), it was obligatory upon the Tribunal 
first to record, when a charge was made in the petition of the commission of 
corrupt practice, a finding whether the corrupt practice is or is not proved to 
have been committed by, or with the consent of, the candidate, and also to 
name all the persons who have been proved to have been guilty. That inter- 
pretation of s. 99 is not acceptable. Undoubtedly the Tribunal, if it is satisfied 
that certain persons are proved at the trial to be guilty of corrupt 
practices, may name them. However before the Tribunal names them, the 
Tribunal must follow the procedure prescribed by the proviso to a. 99. In 
our judgment, having regard to the scheme of s. 99, no obligation is cast upon 
the Tribunal to name any person, if, in the light of the circumstances, the Tri- 
bunal thinks that the course is inadvisable. the contention advanced by Mr. 
Chari that in every case where a corrupt practice is alleged and the Tribunal 
is of the view that persons other than those who are really parties to the election 
petition have been guilty of corrupt practice, they shall be named in the order, 
is to be accepted, numerous difficulties may arise, in the trial of election cases. 
For instance, a person who, in the view of the Tribunal, on an inquiry about 
a returned candidate, has been proved to be guilty of a corrupt practice may 
have disappeared or died. If literal meaning be ascribed to the phraseology used 
in s. 99, the Tribunal must issue notice even to a person who has disappeared 
and to serve him and then give him a hearing and before a decision is record- 
ed as to his guilt no final order can be passed under s. 98. We do not think 
that the Legislature intended that the finality of the order to be passed under 
3. 98 must depend upon the conclusion of the inquiry which is contemplated by 
the proviso to s. 99. Again, by s. 99(1)(b) it is provided that the Tribunal 
shall fix the total amount of costs payable and specify the persons by and to 
whom costs shall paid. But, if in case the Tribunal holds that no costs 
be paid, there be no reason why the total amount of costs should be 
fixed and specified in the order. In our judgment, notwithstanding thé use 
-of the word ‘‘shall’’ in s. 99(1), the Legislature intended that if the Tribunal 
is of the view that any persons, who are proved to be guilty of corrupt practices, 
should be named, it must hold inquiry for naming such persons, but if having 
regard to the circumstances of the case the Tribunal deems it unnecessary to 
name such persons in the final order, the holding of an inquiry prescribed by 
the proviso is not obligatory. l L Pn 
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Our attention was invited to a erie of the Supreme Court, Raj Krushna 
Bose v. Binod Kanungo,’ in which the Supreme Court criticized an Elec- 
tion Tribunal which -merely declared an election void without recording a 
finding whether the candidate was proved to be guilty of corrupt practices. 
In this cage, it cannot be said‘ that the Tribunal has shirked its work or has 
tried to take a short-cut. The Tribunal has dealt with tha case against the 
appellant in detail and has come to the conclusion that the appellant is guilty 
of corrupt practices, .A finding has been recorded to that effect as required by 
s. 99(1) (a) (+) of the Representation of the People Act. But the Tribunal has 
declined for certain reasons set out by it to name persons other than the appel- 
lant who, in the opinion of the Tribunal, were guilty of corrupt practices. There 
is nothing in the judgment of Raj Krushna Bose v. Binod Kanungo, on which 
reliance has been placed, which supports the contention that where’ the Tri- 
bunal for certain reasons does not think it necessary to name persons who 
in its view are guilty of corrupt practices, the order passed against the re- 
turned_ candidate, whose election has been declared void on the ground of 
corrupt practice, is liable to be set aside on the score of procedural irregu- 
larity. 
PThe rest of the judgment is not material to this report. ] 
Appeal dismissed, 


Before Mr. Justice Dirtti and Mr. Justice Gokhale. 
ARDESHIR SORABJI MIRZA v. U. M. BHATT,* 


Bombay Village Panchayats Act (Bom. VI of 1983), Secs. 7C(2), 7B—Bombay Village 
Panchayats Election Rules, 1948, rr. 3, 9, 34 Village having Gram Panchayat, com- 
posed of different wards—Petitioner a voter tn a ward, filing his nomination for elec- 
tion to Panchayat, from that particular ward and another in which he was not a 
voter—Petitioner declared elected from ward in which he was not a voter—Valdity 
of petitioner's election. 

In the case of a voter seeking election to a Gram Panchayat constituted under the 
Bombay Village Panchayats Act, 1983, he can contest the election not necessarily in 
a ward of the village in which he is shown to be a‘voter, but, under s. TC(2) of the 
Act, he can contest it in any other ward of the village in which he does not happen 
to be a voter. 

_A village which was composed of four wards had a Panchayat constituted under 
the Bombay Village Panchayats Act, 1938. The petitioner, who was a voter in ward 
No. 3 of the village, filed his nomination paper for being elected to the Panchayat 
from wards Nos. 3 and 4 His nomination was accepted and at the election he was 
declared elected from ward No. 4 On an application being made by a voter to 
declare the petitioners election invalid, tt was contended that a parson who claims to 
be a‘voter and. wants to be elected to a Gram Panchayat could do so only from 
the ward In which he happens to be a voter, and, therefore, the petitioner could 
not claim to be elected to the Panchayat from ward No. 4 in which he did not happen 
to be a voter:-— 

Held, that for the election to the Panchayat of a village, s. 7B of the Bombay Village 

- Panchayats Act, 1933, contemplates the preperation of only one list of voters, and 
that, therefore, under a. 7C(2) of the Act, the petitioner, although he was not a voter 
in ward No. 4, could claim to be elected from ward No. 4, because he happened to 
be a voter in ward No. 8. e 


Tue facts appear in the judgment. 


H. D. Banepi, with A. P. Talati and D. D. Kapadia, for the petitioner. 
x A Chandrachud, Assistant .Government Finder, for opponents Noa. 1 
and 2. ; 
O. @&. Shastri, for opponent No. 8. 


“3 
1 [1954] 8. O. J. 286. Application No. 156 of 1958. 
*Decided, February 19, 1958. Special Civil 
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‘Dorr J. A rather interesting question has been raised on the petition, 
under s. 7-C of the Bombay Village Panchayats Act, 1933, and the question 
arises In this way. There, i is a village Panchayat at the village of Udwada, 
. constituted under the provisions of the Bombay Villagé Panchayats Act, 1933. 
The village of Udwada is composed of four watds and it is not in dispute that 
the petitioner is a voter'in ward No. 3. On .November 21, 1956, the 

etitioner filed a nomination paper, asking that he be elected from wards 
Nos. 8 and 4. His nomination paper was scrutinised and the nomination was 
accepted. On Deécember 14, 1956, the election was held and two days later’ i.e. 
-On ‘December 16>. 1956, the petitioner. was declared elected from ward No. 4. 
‘Some nine months from the date when the petitioner was declared elected, a 
voter made an application on September 11, 1957, to obtain a declaration that 
the petitioner’s election was invalid. This petition was heard by the ‘Prant 
Officer, Bulsar Prant, and by an’ order madè on November 25, 1957, he held 
that the election of the petitioner was invalid and must be declared aa such. 
It is the corréctness-of this order which has been challenged on this petition 
-made ‘under arts. 226 arid 227 of the Constitution. 

It would appear that as a result of the election of the petitioner being 
declared invalid a bye-election: was’ ordered ‘and ‘at the byé-eléction’ which, was 
held, opponent No. 8 was declared elected to the Gram Panchayat on January 
18, 1958. The subsequent development made it necessary to amend the peti- 
tion as was presented and the petition, as amended, claims two reliefs: (1) 
that the order made by the Rrant Officer.on November. 25, 1957, was illegal 
and could not be supported and (2) that the election of opponent No. 3 which 
took place on January 18, 1958, was illegal and of no effect. 

. The question which arises for determination depends upon the proper con- 

struction of ss. 7-B and 7-C of the Village Panchayats Act. Incidentally, it 

would be necessary. to refer to some other provisions and, in particular, to 
_¥r. 3,9 and 34 of the Bombay Village Panchayats Election Rules, 1948. For 
. the purpose of election to a Gram Panchayat a list of voters is prepared an 
in substance, the list of voters for election to a Gram Panchayat is the list o 
voters prepared for-.an- election to the Bombay Legislative Assembly under 
the Representation of the People. H 1950. This will be evident from 
8. 7-B(1) which provides: 


sets ciel coil oi te Bacay acl lige daui axeparel andes he areel: 
sions of the Representation of the People Act, 1950, and for the time being in force 
on' such day'as the State Govetmment may by gereral. or -special order notify in this 
behalf-for such part of the constituency of the Assembly as is included in a ward of 
a village shall be the list of voters for such ward or village.” 
What, therefore, happens is that for election to a Gram Panchayat a fresh list 
of voters is not prepared as such, but the list of voters for such an election 
is to be pre from the list of voters prepared for election to the Bombay 
Legislative Assembly. How the list is‘prepared is indicated in r. 3. This list 
is to be prepared, because s. 7-B(2).requires that the officers designated by the 
Collector in this behalf shall maintain. a list of voters for each such ward or 
vilage. Rule 3 speaks of maintenance and custody of the lists of voters and 
by sub-r. (1) the officer designated by the Collector has to maintain a list of 
voters of each ward or village.’ Rule 3(2) requires the officer referred to in 
sub-r. (1) to carry-out,; from time to time, all corrections which may be made 
in the electoral roll of the Bombay. Legislative Assembly, and this is necessary 
because the list of wters for a seat to the Bombay Legislative. Assembly be- 
comes, with regard to a particular village, the list of voters for election to the 
Gram Panchayat. Sab sale (3) of r. 3 then provides: 

“The list‘ of voters mentioned under this rule shall be kept in the panchayat chest 
or safe under saia Perera peels ae Poo raced oa 
or safe shall be responsible for the safe custody of the said lists.” i 


In passing, it may be pointed out that the expression ‘ligsts” occurring ‘t 
wards the end of the sub-rule séems to be inappropriate, because sub-r. (3) % 


has 
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r. 8 with the expression ‘‘the list™. The point that now. arise -depends 
upon the proper construction -of s. 7-C, and it -would be necessary to refer ‘to 
two subsections of that section. Section 7-C(1) provides: 

“Ewery person whose name is in the list of voters shall; unless disqualifled under 
this Act or any other Jaw for the time being in force, be qualified to vote at the election 
of a member for the ward to which such list pertains.” 


Section 7-C(2) then provides: 


“Every person whose namie is in the list of voters shall, unlem disqualified under 


this Act ar under any other law for the time being in force, be qualified to be, elected, 
end every person whose name is not im euch list shall not be qualified to be elected, 
for any ward to which such list pertains.” 

The expression occurring in s. 7-B(2) vis. that ‘‘ghall maintain a list of voters 
for each such ward or village’. would suggest, prima faote, that there would 


be a separate list of voters for each ward. But a little reflection will show: 


that what s. 7-B(2) means is that the officers concerned will maintain a list 
of voters showing persons who can vote at the election to a Gram Panchayat 
in each ward. It is obvious that it cannot mean, and does not mean, that 
there would be a separate list of voters for each ward. In this connection, it 
is necessary to bear in mind that the election-is to the Gram Panchayat at 
Udwada. The village is composed of different wards and the division of the 
village in different wards is made for the better administration of the Pan- 


chayat itself. According to s. 7-C(1), a person is qualified to vote at the. 


election of a Gram Panchayat when he is a voter in a particular -ward as 
shown in the list of voters. In other words, it means that a person who is 
ae dade ay de a d can vote only in that ward and in 
no other. Evidently, s. 7-C(1) deals With the topic of a voter’s right to vote. 
Section 7-C(2) deals with a different subject,-and s. 7-C(2) deals with the 
right of a person to be elected to a Gram, Panchayat The key words in 
a. T-C(1) and (2) are, if I may say so, ‘‘the ward” occurring in s. 7-O(1) and 

“any ward’’ occurring in s 7-O(2), and on this question two rival interpreta- 
tions are put forward. The interpretation contended for by Mr. Banaji on 
behalf of the applicant is that for the village of Udwada there is only one 
list of voters which is, of course, prepared from the list of voters for the 
Bombay Legislative Assembly, and in- the case of a voter, he.can vote only 
in the ward in which he is shown to be a voter, while in the case of a voter 
seeking election to a Gram Panchayat, he can contest election not necessarily 
in thé ward in which he is shown to be a voter but in any ward to which the 
list pertains. On the other hand, the construction contended for, on behalf of 
the State of Bombay by Mr. Chandrachud is that a person who claims to be a 
voter and wants to be elected to a Gram Panchayat can do sgo only from the 
ward in which he happens to be a voter, but he cannot claim to be elected 
to the Gram Panchayat from a ward in which he does not happen to be a 
voter. With regard to s. 7-C(1), there seams to be no difficulty, because, as 
is evident from the provisions of the section itself, a person can vote only from 


* 


that ward in which he is a voter. But the further question arises, can that: 


person. be restricted to contest the election only from that ward and that he 
cannot claim to be elected from a ward in which he is not a voter? Now, the 
right to vote is one thing. A person can be a voter under the Bombay Village 
Panchayats Act, if he is a voter in the list prepared for the Bombay Legis- 
lative Assembly. It is not in dispute that the petitioner is,a voter in the list 
of voters prepared for the Bombay Legislative Assembly and it is not 

in dispute that the petitioner is a voter in ward No. 3 in which he has a right 
6 vote. But the difficulty arises as regards s. 7-C(2), and the principal con- 
tention urged in support of the order made by the Prant Officer is that a 


person can claim to be elected only in the ward in which -he is a voter and in, 


no other. On the basis that there is one list of voters for the whole of the 
village of Udwada, there is no difficulty in accepting the construction contended | 
for by Mr. Banaji. The name of the petitioner is in ‘the list of voters, ‘The’ 
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petitioner is not shown to be disqualified under the Act or any other law for 
the time being in force. It is not in dispute that he is qualified to be elected, 
and the only question is whether he can say that he can get elected from a 
yard in which he does not happen to be a voter. The expression “‘the ward” 
referred to above has an obvious reference to the expression ‘‘list of voters” . 
occurring in s. 7-C(1). But the contention of Mr. Chandrachud is that inas- 
much as the petitioner is not a voter in ward No. 4 from’which he was elected, 
hig election is invalid, and he relies upon the expression occurring In 8. 7-C(2), 
“to which such list pertains’, He says that this expression means that the 
petitiongr is a voter in ward No. 3 and, therefore, he can claim to-be elected 
only from that ward. The real question, therefore, is whether a. 7-B contem- 
plates the preparation of a single list of voters for the whole of the village of 
Udwada or contemplates the preparation of four different lists of voters for 
four different wards composed in the village of Udwada. In this connection, 
reference.¢o r. 3 is important, and although the marginal note to r. 3 is ‘*Main- 
tenance and custody of the lists of voters’’, the list of voters which governs 
the election is the list of voters mentioned in r. 3(3). It is the list of voters — 
which is to be kept under lock and key and the officer has to keep the key of 
the chest or safe and the officer would be held responsible for the safe custody 
of the said lists. The plural employed in the expression ‘‘list’’ is evidently 
wrong. If, therefore, we accept the construction contended for by Mr. Banaji 
iat ton the election to the Gram Panchayat of the village of Udwada s. 7-B 
contemplates the preparation of only one list of voters, there is no difficulty m 
accepting the construction of s. 7-C(2) that the petitioner, although he was not 
a voter in ward No. 4, can claim to be elected from ward No. 4, because he 
happened to be a voter in ward No. 3. „Support to this construction is given 
by r. 9, para. 2 of which says: 

“When an election is held at or about the same time for two or more wards in the 
village, one and the same person may stand for elecflon in all or any number of guch 
wards.” . , 
If a person can stand for election in all or any number of such wards, it is 
difficult to see why the petitioner could not claim to be elected from ward 
No. 4. Actually, he filed his nomination papers in respect of wards Nos. 3 
and 4. Where a person happens to be elected from more than one ward, pro- 
vision is made in r. 34 and according to the provision contained in that rule, 
such a person who has been elected from two wards has to make a choice and 
he has to resign from one of the two.-seats to which he is elected. 

It would appear that the expression ‘‘village’’:is defined in s. 3(18) of the 
Act as meaning any local area declared to be a village under s. 4. Section 4 
gives power to the State Government to declare any local area to be a village. 
Section 5 provides for the establishment of a Panchayat. Section 6 refers to 
the constitution of Panchayats. Section 7 refers to election and ss. 7-B and 
7-O deal with two different topics; s. 7-B deals with the list of voters and 
t. 7-C deals with persons qualified to vote and be elected. Further Poppo to 
the construction which we have chosen to adopt is furnished by s. 7-C(3) which 
refers to the list of yoters as being conclusive evidence for the purpose of. 
determining under the section whether a person is qualified or is not qualified 
to vote. It is evident‘that s. 7-C(3) does not refer to the lista of voters but 
only to the list of voters. That rather shows that for the purpose of an elect- 
ion to the Gram Panchayat there is a list of voters, though in the case of a 
village like Udwada; the village being composed of different wards, the list of 
voters would seam to be distributed over different wards and thé list would 
show different wards in which persons have a right to vote. The view which 
was taken by the Prant Officer was that a candidate in order to be,elected to 
the Panchayat must be from the ward in which his name stands as a voter. 
We do not find adequate justification for the view taken by the. Prant Officer. 
Tt is of the utmost importance fo realise, as I have said earlier, that the right 
to vote is a right different from the right-to be elected. The right to be elected 
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implies that the person has a right to vote. The condition as regards the right 
to vote is satisfied in this case, and the only question is whether the other condi- 
tion is satisfied, and, in our view, that condition is satisfied because the ward 
in which the petitioner is seeking election is a ward of the self-eame village 
of Udwada. The most that can be said in favour of the argument urged in 
support of the order made by the Prant Officer is that the construction sug- 
gested by Mr. Chandrachud and adopted by Mr. Shastri appearing for oppo- 
nent No. 3 may be a possible construction. But the question is, is it a ratio- 
nal construction? If a provision is susceptible of a possible construction and 
a rational construction, there can be no doubt that the rational construction 
should be adopted to the exclusion of a possible construction. In ofr view, 
therefore, the order made by the Prant Officer cannot be supported and must 
be set aside. l l i 

On the finding that the electién of the petitioner is a valid election, it fol- 
lows that the election of opponent No. 8 which took place as a result of a bye- 
election must be held to be an invalid election. The election of opponent No. 3 
can be supported only on the footing that the election of the petitioner was 
, Invalid. we have declared the election of the petitioner to be valid, it 
follows that the election of opponent No. 3 is invalid. 

The result is that this application will be allowed and the rule made abso- 
lute. We set aside the order made by the Prant Officer on November 25, 1957, 
and hold that the election of the petitioner which took place on December 16, . 
1956, is a valid election. We further hold that the election of opponent No. 3 
which took place on January 13, 1958, is invalid. As the question is purely 
one of Jaw and was perhaps open to keen debate on either side, there will be 


no order as to costs. 
Rule made absolute. 


CRIMINAL APPELLATE. 


Before Mr. Justice Mudhotkar and Mr. Justice Tarkunde. - 


STATE v. SHANTILAL R. DESAT.* 

Indian Electricity Act (IX of 1910), Secs. 13, 12, 47—Licensee supplying electricity con- 
verting supply from D.C. to A.C. current and setting up electric poles upon pubhc 
streete—Licensee failing to give notice under s. 13(1)(a)—Whsther Hcensee guilty 
of offence under s. 47—Applicability of s. 13. 

Sections 12 t 19 of the Indian Electricity Act, 1910, must be read together, and 
not in isolation from one another, as if they covered separate topics. The general 
powers of a licensee in executing the works necessary for the supply of electricity 
are mentioned in s. 12(1), the remaining sub-sections of s. 12 limit or qualify some 
of these powers, and further limitations and qualifications on the same powers are 
stated in sa. 18 to 19 of the Act. _ 

The accused, a licensee under the Indian Mlectricity Act, 1910, who was authorised 
by his license to supply electricity in a part of a town, had laid supply lines along 
various roads in the town. Later, the accused converted his supply from D.C. to 
A.C. current and on account of this alteration he set up a larger number of electric. 
poles over certain public streets In the town to support the aerial wires. Before 
carrying cut this work, the accused failed to give any notite to the ‘munictpality 
concerned. The accused was prosecuted under s. 47 read with s 13(1) of the Indian 
Electricity Act on the ground that it was obligatory on the accused under s. 13(1) 
of the Act to give a notice of the intended works to the municipaltty. The accused 


. Fobruary 24, 1958. Criminal by O. O. Parikh, Judicial Magistrate, 
No. 1284 of 1957 (with Criminal A Clase, Gandevi, Surat, in Trial 
o. 1406 of 1957), from the order of acquittal _ No. 1200/56 (Criminal Case No. 1041 of 1955). 
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contaided that «. 12 and « 13 of the Act were mutually exclusive, and that os his 

case was covered by s. 12, it did not attract the operation of $. 13:— 

Held, that the power of the accused to put up electric poles along public streets is 
; Siig E A a ON 
. ed only in the manner provided therein, and 
dai du thie: accuned had: dulled! to give “a, vi e thei aaumicipaliy as 
E a a E 47 of tha 


“Barvicore Municipality v. Barrackpore Electric ‘Supply Corporation, Ltd} 


pea pa appear in the ninme sy 


V2, Gambhirwalla, Assistant Government Pleader, for the State. 
I. Q. Bhat, for the ‘complainant. : © e 
8. 8. Kavlekar, with A. N. Shirodkar, for the accused- respondent, 


‘TaRKUNDE J. The facts of this- case are not in dispute. The respondent 
ia a’ licensee under the Indian Electricity Act,.1910. He was authorised by 
- hia license to supply electricity in a part of the town of Billimora. He had 
laid supply lines along various roads in the town, including the Mahatma 
Gandhi Road, the Station Road and the. Manekbai Tata Road. It a al 
that towards the end of 1955 he converted his supply from D. C. to A.C. 
rent. On account of this alteration he was required to set up'a ee 
number of electric poles to support the aerial wires. -The work of setting up 
additional poles was carried out by him on or about December 7, 1955. Be- 
fore carrying out this work, the licensee failed to give any notice to the Billi- 
mora Municipaliy. The municipality claimed that it was obligatory on the 
licensee under s. 18 (1) of the Indian Electricity Act to give a notice of the 
intended works to the municipality. For his failure to do so, the respondent 
was prosecuted under s. 47 read with s. 18 (1) of the Act. The Judicial 
Magistrate who heard the case acquitted the respondent of the alleged offence 
on the ground that the respondent, in setting up the new electric poles, was 
within his rights under s. 12 of the Act. From this order of acquittal the 
State as well as the Billimora Municipality have filed these two appeals. 

The order of: acquittal passed by the learned Judicial Magistrate is based 
on the assumption that s. 12 and s. 13 of the Act are mutually exclusive, that ` 
if a case is covered by s. 12, it doea not attract the operation of s. 18. That - 
was also. the purport of the argument advanced by Mr. Kavlekar on behalf 
of tho respondent before ux Before considering this argument, it is neces- 
es to see whether the provisions of s.-18, isa E by: inne a apply to 

It is clear from the wording of a. 13 that it applies to cases 

“where the exercise of any of the powers of a licensee in relation to the execution of 
any works involves the placing of any works in, under, Syn RIONE) Cr Berm a STeSG 
. railway, tramway, canal or waterway”. 

Tn this case what the licensee did was to place a number of electric poles in 

and over three public streets. This was done by the licensee in the exercise 
of his powers in relation to the supply ‘of electric energy. It is clear, there- 
fore, that s. 18 applies in terms to the present case. 

Now, ‘sub-s. (1) (a) of s. 13, in so far as it relates to the placing of any 
works (the electric poles in this ease) in or over municipal streets, requires 
that the licensee shall°serve upon the municipality, not. less than one month 
before commencing the execution of the works, a. written notice describing 
the, proposed works, together with a section. and plan thereof. This was ad- 
mittedly not -done by the respondent: ' Sub-section: (1) (b) -of s.~13 -provides 
that if the municipality intimates to the licensee its disapproval of. the pro- 


posed works, or if. the municipality intimates-its approval ee to amend- > 
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ment, the licensee-may appeal:id the State.Giovernment, and -that. the decision 
of the State Government.on the question-in dispute.shall be final. -Clause (e) 
provides that if.the munictpality does not communicate its approval or dis- 
approval within a month,.the licensee may proceed to carry out the. works 
after giving not leas than forty-eight hours’ notice in writing to the munici- 
pality. Now, subs. (1)(a)- excludes from its: application certain types of 
works, and one such exception is where the proposed work consists of 

‘the repair, renewal or amendment of existing works of which the character or 
position is not to be altered”. 
Where the proposed work consists merely of the repair, renewal or, amend- 
ment of existing works without altering their character or position, cl. (g) of 
sub-s. (1) of s. 18 applies, and that clause provides that in such cases the licen- 
see shall give a forty-eight hourg’ notice to thé municipality and then execute 
the proposed work. In the present case the intended work fell within cl. (a) 
and not cl. (g), because the licensee wanted to set up new electric polea and 
not merely to repair, renew or amend éxisting ‘works. It is thus clear that 
the licensee was required by s. 18(1)(a) to give a written notice of not leas 
than one month to the municipality before commencing the execution of the 
proposed work. Having failed to do so, he would clearly be guilty of an 
offence under s. 47 of the Electricity Act, unless Mr. Kavlekar ig right in his 
contention that s. 13 does not apply to this case on account of its being covered 
by s. 12 of the Act. 

Sub-section (1) of s. 12 confers wide powers òn a licensee. Subject to the 
terms and conditions of his’ licence, he may, among other things, ‘‘open and 
break up the soil and pavement of any street, railway or tramway’’, “‘lay down 
and place electric supply-lines and other works’’,- and generally, “do 
all other acts necessary for the due supply of energy.” The right 
to put up electric poles along a streét is clearly included in these powers. The 
remaining gub-sections of s. 12 impose restrictions on the exercise of the gene- 
ral powers mentioned in sub-s. (1), and the main argument of Mr. Kavlekar 
is that sub-s. (2) of that section recognises the right of the licensee to execute, 
without the consent of the municipality, any work in or over a public street, 
if the work is necessary for the supply of electricity. The portion of sub-s. 
(2) on which Mr. Kavlekar relies, runs as follows: 

` “(2)° Nothing contained in sub-section (1) shall be deemed to authorise or empower 

a licensee, without the consent of the local authority or of the owner and occupier 
concerned, as the case may be, to lay down or place any electric supply-lime, or other 
work in, through or against any building, or on, ovér or under any land not dedicated 
to public use whereon, whereover or whereunder any electric supply-line or work has 
not already been lawfully laid down or placed by such licensee”. 
Mr. Kavlekar, argues that a public road must be regarded as land ‘‘dedicated 
to publie use”. We agree that that is the natural meaning of that expression. 
The same expression occurs in the edrresponding English Acts and has been 
known to cover public streets. Sub-section (2) of s. 12, therefore, means, in 
£o far as is relevant, that a licensee must have the consent of the municipality 
if he wishes to exercise the powers mentioned in gub-s. (1) m respect of a 
municipal land which does not consist of a public unlegs on such land 
a supply line has already been lawfully laid down. It is clear that this pro- 
vision does not apply to works on public streets at all. It is a negative provision, 
and it says that certain works cannot be executed by a licensee without the con- 
sent of the municipality. Mr. Kavlekar wants us to interpfet this provision to 
mean, in the first place, that all other works, not covered by subs. (2), can 
be-executed without the consent of the municipality, and secondly, that since 
the licensee ean execute such works without the consent of the municipality, 
the provision of s. 13(1) requiring a_licensee to give a notice to the munici- 
_pality can have no application to such a case. 

The argument of Mr. Kavlekar would, it is gbvious, lead to absurd results. 
It would mean that a licensee may, without giving any intimation to the 
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municipality, ‘‘open and break up the soil and pavement’’ of any publio street 
to lay down a supply line. He may similarly set up an electric pole in the 
middle of a public street. On this view, no notice is required to be given to 
the municipality by a licensee before executing any work on a public street 
whether a supply line has been laid thereon or not, or on any other municipal 
land if a supply line has been lawfully laid thereon. 

It is wrong in our judgment to interpret subs. (2) of s. 12 as a positive 
provision that all works not covered by that sub-section can always be exe- 
ented irrespective of whether the municipality approves or disapproves of 
them. It is also wrong to assume that a notice to the municipality is required 
to be given only where the consent of the municipality is necessary. A notice 
amounts to an intimation in advance, and has to be given in all cases coveréd 
by s. 13(f), inslnding tho vary Hmilog cose mentioned in oL (g) of that sub- 
yection, That clause, as stated carlier, relates to the repair, renewal or amend- 
ment of existing works without altering the character or position thereof, and 
the clause requires a licensee to give a forty-eight hours’ notice before execu- 

ing auch work. 

ections 12 to 19 of the Indian Electricity Act are grouped together in Part 
II of the Act under the heading ‘‘Works’’. These sections must be read to- 
e and not in isolation from one another, as if they covered separate topics. 

nsidering these provisions as a whole, it is clear that the general powers of 
a licensee in executing the works necessary for the supply of electricity are 
mentioned in sub-a. (1) of s. 12, that the remaining sub-sections of s. 12 limit 
or qualify some of these powers, and that further limitations and qualifica- 
tions on the same powers are stated in ss. 13 to 19 of the Act. Im the present 
case, the power of the licensee to put up electric poles along public streets is 
recognised by s. 12(1); at the same time, s. 18(1) requires that the power can 
be exercised only in the manner provided therein. We cannot, therefore, ac- 
cept the view, which found favour with the Court below, that s. 13 does not 
apply to this case simply because it is covered by s. 12. ~ 

. Kavlekar relies on a decision of the Calcutta High Court in Barrackpore 

Munmcapality v. Barrackpore Electric Supply Corporation, Lid.’ That was a 
suit by the Barrackpore Municipality to recover rent, or, in the alternative, 
damages for use and occupation, from a licenses in respect of the space occu- 
pied by the electric poles set up by the licensee along some public streets. In - 
confirming the dismissal of the suit Mukherjea J. said, and it is on this state 
ment that Mr. Kavlekar relies, that (p. 748): 

“...in order to enable the licensee to place lines or works in lands dedicated to 
public use, no consent (of the Municipality) is necessary”. 
This statement was made with reference to s. 12 of the Act. Section 18 was 
not considered in the judgment, as it did not fall for congideration. The 
municipality did not allege that no notice was given to it under s. 13(1), nor 
is it clear from the report that no notice was given to the municipality. Sec- 
tion 18(2) requires that the licensee shall make full compensation for any loss 
or damage caused by his failure to comply with s. 18(1), but the municipality 
did not prefer ita claim under s. 18(2). Tho case, therefore, affords no sup- 
port to Mr. Kavlekar’s argument. i 

Accordingly, we allow these appeals, set aside the order of acquittal, and 
convict the respondent of the offence under s. 47 with s. 13(1) of the 
Indian Electricity Act. The respondent contested this case as a test case and 
did not intend to defy the provisions of law. We sentence him to pay a fine 
of Ra. 25 and in default to undergo simple imprisonment for a week. 
Order set aside, 
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- Before Mr. Justice Datar and Mr. Justice Miabhoy. 
STATE v. PANDURANG LAXMAN PARAB.* 

Prevention of Corruption Act (I of 1947), Sec. 4—Indian Penal Code (Act XLV of 1860), 
asecs. 161, 165—Mere payment of money to accused without more whether amounts 
to gratification other than legal remuneration—Scope for ralsing persumption under 
s. 4 of Act II of 1947, in trial for offence under s. 161, I.P. Code—Whether necessary 


for raising presumption under s. 4 to prove that payment of money to accused 
amounted to gratification other than legal remuneration. 


For the raising of the presumption under s. 4 of the Prevention of Corruption Act, 
1947, in a trial for an offence punishable under s. 161 of the Indian Penal Code, it is 
necessary for the prosecution to prove that not merely a payment of money or in 
kind was made over to the{accused, but it must be further proved by the prosesution 
itself that such payment amoutfted to gratification other than legal remunefation. 
A mere payment without more would not amount to a gratification othér than legal 
remuneration, and if it does not amount to gratification other than legal remuneration, 
there is no scope for raising the presumption under s. 4 of the Act. 

Promod Chandra Shekhar v. Rex’, dissented from. 
M. C. Mitra v. The State," referred to. P 

The words “any gratification” in s. 4 of the Prevention of Corruption Act, 1847, 
must be read when considering the offence under s. 161 of the Indian Penal Code, 
and the words “any valuable thing” occurring in the section must be read in refe- 
rence to the offence under s. 185 of the Code. 


Tue facts appear in the Judgment. 


8S. 8. Kavlekar, with A. N. Shirodkar, for the appellant. 
V. H. Gumaste, for the State. 


Daraar J. This is an appeal filled by the accused who has been convicted for 
an offence under s. 161 of the Indian Penal Code read with s. 4 of the Preven- 
tion of Corruption Act and sentenced to undergo six months’ rigorous im- 
prisonment. 

The case of the prosecution was that the accused was at the material time a 
watchman or a mukaddam in the employ of the Bombay Port Trust. The 
eomplainant, one Gulabrao Jagdale, is a driver of a bullock cart which belongs 
to his master one Govind Mali. He used to stay in the Lokhandi Jatha, an 
area which belongs to the Bombay Port Trust. It appears that he has his 
family which consists of three members at Satara. The complainant used to 
drive the bullock cart on hire and every day he used to give an account of the 
earnings which he made by drivmg the bullock cart. The accused told the 
complainant not to keep the bullock cart in the Lokhandi Jatha. He told that 
if the complainant did not give an amount of Rs. 10 per month as bribe, he 
would make a report to his superior officers and see that he was prevented 
from keeping his bullock cart in that area. .The complainant agreed to pay 
an amount of Rs. 10 per month, and it is stated for the prosecution that he 
made two such payments in the months of June and July. On August 21, 
1957, the accused asked for an amount of Rs. 10 as instalment for the -month 
of August. The complainant, however, had no money with him and he paid 
only an amount of Re. 1 to him and promised that he would pay the balance 
of Rs. 9 in a couple of days thereafter.. On August 22, 1957, the complain- 
unt approached the Anti-Corruption Branch. His complaint was record- 
ed. In the ea at 5 pm. the complainant went to the accused. 
and told him ə would pay the amount at 56 p.m. on August 28, 
1957. On August 28, 1957, the complainant was given an amount of Re. 9 in 
the presence of the panchas. They were marked currency notes. Pandurang. 

“Decided, March d, 1958. Oriminal Appeal Case No. 18 of 1957. . 

No. 1483 of 1957, from the order of conviction 1 [1951] A. I. R. AN. 546. 
and sentence passed by N. 8.:Shrikhands, 2 (1951) 52 Or. L. J. 1116, 
Special Judge, Greater Bombay, in Spedadl ` 
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Nagu, a panch, was directed by the Police to accompany the complainant and 
to see and hear what would take place between the complainant and the accused 
- person. The complainant and the panch went and sat on an otla in the 

Lokhandi Jatha. i the meanwhile, a fountain pen hawker went near them. 
The panch wanted to purchase a fountain pen from the hawker. The bargain 
was struck at Re. 1. He, however, had a two-rupee currency note and the 
vendor had no change. So both the vendor and the panch went away for ob- 
taining change. In the meanwhile, at about 5-15 p.m, the accused came there 
and demanded the money from the complainant. The’ complainant gave him 

Ra. 8. The accused put the money. in his pocket. Just then the complainant 
‘ made a signal to the raiding party and the raiding party came there and ask- 

ed the accused to produce the notes which had been paid to him by the com- 
plaingipt. Upon EA the investigation started and the case came up before 
the Special Judge for trial. The decused pleaded not guilty to the charge. 
He admitted having received the money, but he did not receive it as a bribe 
or illegal gratification, but it was a loan which was returned by the complain- 
ant. He was pressing for the return of the loan and due to his insistence upon 
the payment of the loan, there were some quarrels and asa result of these 
quarrels, the complainant had put up this false case against him. 

The learned trial Judge referred to the fact that at the material time when 
the panch was expected to see what was taking place between the complainant 
and the accused, the panch was not at the spot. He remained absent. He had 
gone out to have a change for the payment of the price of the fountain pen 
which he purchased from the hawker. The learned Judge was also not in- 
clined to believe the complainant, but the learned trial’ Judge took into consi- 
deration the fact that the money was got produced from -the accused and in 
the view of the learned trial Judge that enabled him to raise a presumption 
against the accused under s. 4,.and so long as that presumption was not rebut- 
ted by the accused, the accused must be held guilty for the offence under s. 161 
read with s. 4 of the Prevention of Corruption Act. Accordingly, he convicted 
and sentenced the accused as stated aboye. 


Mr. Kavlekar who appears for the accused has drawn our attention to the 
fact that-the case that has been tried to be made out by the complainant ig 
wholly unworthy of any credence. The complainant has stated in his evidence 
that he made two payments previously before the day of the alleged offence 
and those payments were for the months of June and July. The complainant 
had paid in all an amount of Rs. 20 to the accused. It is also admitted by the 
complainant that‘every day he used'to go to his master to whom the bullock 
cart belonged and render an account of the earnings that he made in the 
course of the day. It is surprising if he was rendering accounts to-his master 
to whom the bullock cart belonged, ‘How he did not state the fact that he had 
had to make a payment of Re: 10 in the month of June and of a like amount 
in the month of July to his master. Further, a remarkable feature of this case 
appears to be that the panch who had bean expreesly directed by the Police - 
and the raiding party to accompany the complainant and to witness what 
would pass between the complainant and the accused, conveniently remained 
absent on the pretext of making the purchase of a fountain pen from a passing ` 
hawker, So far as this case is concerned, the evidence of the panch is worth- 
leas and does not at all support the case of the prosecution. We have, there- 
fore, to proceed upon what the complainant himself has stated in his evidence. 
Reading the evidence ‘as a whole, there ia no doubt in our mind that he has 


not stated the truth at all before the Court, It is unthinkable that if he had . ` 


been made to pay the bribe twice before the day of occurrence, he would not | 
intimate this fact to his master. He-was after all a servant plying the bullock 
cart on hire and he had to render accounts to his master.: Further, he has 
stated at the trial that he did inform, his master about his having paid the ` 
accused on two occasions, in all an ‘amount of Re. 20. ' This fact was not stated 
by the complainant in his statement before the Police. On August 22, 1957, 
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he gave a written complaint to the Anti-Corruption Branch. Even in that 
complaint, he has not clearly stated that he paid an amount of Rs, 20 in all 
during the months of June and July. Lf, therefore, there is considerable doubt 
as to the payment ever having been made by him at any time before the day 
of the alleged occurrence, it shows thatthe case that is tried to be made out, 
viz. that the complainant gave an amount of Rs. 8:as bribe on August 
23, 1957, becomes weaker. The complainant himself is a partisan witness in 
such cases and it is well-settled that it is. not safe to rely upon tle uncorrobo- 
rated testimony of such witness. In this case, the panch has not at all corro- 
borated the statement of the complainant, and we think that it is not safe to 
rely upon the evidence of the complainant alone.and hold that the payment 
which he made over to the accused on August 23, 1957, was made over to him 
by way of any gratification otheg than legal remuneration. The learned Judge 
in para. 14 of his-judgment has stated: l 

“If I depended entirely on the evidence of the complainant to prove these facts, a 
lot could be said against him by the defence. But in this case I have held these facts 
proved not only on his evidence. The complainant has said that he did give Rs. 8 to the 
accused. But in fact at the time of the trap, marked notes of Rs. 8 were found on the 
person, of the accused.” 


Further on, in para. 15, the learned Judge says: l , 

“The prosecution has perforce to rely only on the evidence of the complainant; and 
had not the presumption arisen under s. 4 of the Prevention of Corruption Act (Act I 
óf 1947), I do not know what conclusion -I would have reached. But that position does _ 
not arise, because, in my opinion, the presumption definitely’ arises and this fact is not 
disputed even by the defence.” 

Therefore, the question arises whether the learned Judge was justifled in 
drawing the presumption’ under s. 4 of the Prevention of Corruption Act. 
Section 4 of the Prevention of Corruption Act, so far as is material, says: 

“Where in any trial of an offence punishable under section 161 or section 165 of the 
Indian Penal Code, iti proved that an accused person has accepted...or has agreed to 
accept...for himself or for any other person, any gratification (other than legal remu- 
neration) or any valuable thing...it shall be presimmed unless the contrary is proved 
that he accepted... or agreed to accept...that gratification or that valuable thing,...as a 
motive or reward such as la mentioned in the said section 161 or, as the case may be, 
without consideration or for a consideration which he knows to be inadequate:” 


Before a presumption can be raised under a. 4 of the Prevention of Corruption 
Act, it is necessary for the prosecution to prove that the accused person has 
accepted or has agreed to accept for himself or for any other person any 
gratification other than legal remuneration. It is only when the prosecution 
has proved that the accused has accepted any gratification other than legal 
remuneration, the Court shall presume that the accused person accepted that 
gratification as motive or reward. In this case, we are not at all satiafled that 
the mere payment of money, which was got produced from the accused person 
on August 23, 1957, could be regarded as a gratification other than legal remu- 
neration. The learned Additional Assistant Government Pleader has stre- 
nuously contended that mere sum of money without more if only shown to have 
been accepted by the accused will be enough to raise a presumption against 
him that he accepted that sum of money as a motive or reward, and the offence 
under s. 161 of the Indian Penal Code would then be complete. The learned - 
‘Additional Assistant Government Pleader says that if the prosecution must. 

prove that the sum of money which is accepted by the accused person was not 
merely a payment of money, but also was gratification other than legal remu- 
neration, then there would be no necessity of raising a presumption under s. 4 
of the Prevention of Corruption Act. We see that there is some force in what. 
the learned Additional Assistant Government Pleader says in this behalf. But, 
for the raising of the presumption under s. 4, it is, in our judgment, necessary 
for the prosecution to .prove that not merely a payment of money -or-in kind 
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was made over to the accused, but it must be further proved by the prosecution 
itself that such payment amounted to gratification other than legal remunera- 
tion. A mere payment without more would not, in our view, amount to a 
gratification other than legal remuneration and if:it does not amount to grati- 
fication other than legal remuneration, there is no scope for raising the. pre 
sumption under s. 4 of the Prevention of Corruption Act. The learned Assist- 
ant Government Pleader relied upon a case which has been reported in Promod 
Chandra Shekhar v. Rezt, wherein it has been held 

“that the word ‘gratification’ in s. 4 has been used in the section in tts primary dic- 
tionary meaning as ‘satisfaction’ and not in the sense of ‘reward or recompense’. 

The presumption referred to in s. 4 arises as soon as the prosecution has proved that 
the accused person has accepted or obtained, or has agreed to accept or attempted to 
obtaia, for himself or for any other person any gratification In the above sense or any 
valuable thing, from any person provided (however illogical it may be) that in the 
former case it has further proved that such gratification was not accepted or obtained, 
or agreed to be accepted or attempted to be obtained, by way of legal remuneration.” 
With great respect to the learned Judges we feel that it is not popsible for us 
to accept the view expressed by them in that case. Their Lordshipa seam to 
think that the presumption that arises under s. 4 when there is “‘acceptance of 
any valuable thing’’ is the same as in the case of acceptance of a gratification. 
We are disposed to think that acceptance of gratification other than legal 
remuneration gives rise to a presumption that that gratification was accepted 
as a reward or motive, while the obtaining of a valuable thing gives rise to a 
presumption that it was obtained without consideration or for a consideration 
which the accused person knows to be inadequate. Section 4 refers to two 
offences-—one under s. 161 and the other under s. 165 of the Indian Penal 
Code. The words ‘‘any gratification’’ in the section must be read when we 
are considering the offence under s. 161 of the Indian Penal Code and the 
words ‘‘any valuable thing’’ occurring in the section must be read in refer- 
ence to the offence under s. 165 of the Indian Penal Code. There is a decision 
reported in M. C. Müra v. The State®. It is a decision of the Calcutta High 
Court wherein it has been held (p. 1117): 

“Ordinarily, the prosecution would be liable to prove the motive or reward under 
& 161, Penal Code, or absence or inadequacy of consideration wmder s. 165, Penal Code, 
because such motive or reward or such absence or inadequacy of consideration is part 
of the very offence under s. 161 or 165, Penal Code, respectively. But now by reason of - 
s. 4, Prevention of Corruption Act, 1947, that presumption will be made against the ac? 
cused thy moment the prosecution proves that the accused accepted or agreed to accept 
or obtained or attempted to obtain any gratification or valyable thing. This does not 
mean that the burden of proof on the prosecution to establish the acceptance or the 
agreement to accept or the obtaining or the agreement to obtain the gratification or the 
valuable thing is at all displaced by this section. That burden still remains on the prose- 
cution. This proof must be in accordance with the standard of proof laid down by s. 3, 
Evidence Act. Any other standard of proof by percentage or plausibility cannot be 
accepted.” i 
In this case, we are satisfied on the evidence that the prosecution has failed 
to prove that the amount of Rs. 8 which was got produced from the accused 
was any gratification other than legal remuneration. à 

It may be pertinent to note, while considering the question as to whether 
the amount paid byethe complainant to the accused was a gratification other 
than legal remuneration or not, what is the case that has been suggested by 
the defence? The accused stated that he insisted upon the repayment of the 
loan advanced by him to the complainant and it was only the loan that had 
been id to him on. August 22, 1957. It is true that when the presumption 
arises under s. 4, then the probability of the defence may not‘ help the accused 
at all. If the presumption arisen under s. 4, then it is the bounden duty o 
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the accused, on whom the burden of proof is thereafter cast, to ahow that what 
was accepted by him as gratification was not as a motive or a reward. But, 
for the purpose of considering whether the amount paid by the complainant to 
the accused was a gratification or not, the case that is- tried to be made out 
by the accused will have some bearing. In this case, regard bemg had to the 
complainant’s case that he attempted to make at the trial and also the case 
that has been suggested by the accused, we are disposed to hold that the amount 
that was paid by the complainant to the accused could not be regarded as grati- 
fication other than legal remuneration. 

We, therefore, hold that the prosecution has failed to prove that the amount 
paid by the complainant on August 28, 1957, was in any way & gratification 
other than legal remuneration; and if that is go, there is no scope for raising 
any presumption under g. 4 ofethe Prevention of Corruption Act. d 

Accordingly, we set aside the order of conviction and sentence passed by the 
learned Special Judge and acquit the accused and direct him to be discharged. 


Bail bond cancelled. , 
ae Appeal allowed: Order of conviction ond sentence set astde. 





APPELLATE CIVIL. 
[RAJKOT BENCH] 


Before Mr. Justice M. C. Shah and Mr. Justice K. T. Deant. 


DOSHI PRABHUDAS GIRDHARDAL v. STAJE OF BOMBAY.* 

Saurashtra Burkhali AboHtion Act (XXVI of 1951), Sece. 8(1) (a), 5, 8(1) (b), 10(2)(e), 7, 
8(2)(a), 15, 12(1), 35—Saurashtra Land Reforms Act (XXV of 1951),’ Sec. 39(2)— 
Expression “Khalsa land” in s. 8(1) (a) whether includes Barkhali land vested in State 
under s. 5—Order of allotment under s. 8(1) (a) whether vests, in person in whose 
favour such order made, occupancy righte—Whether occupancy certificate necessary 
before person can be clothed with rights of occupant. 

The expreasion “Khalsa land” used m s. 8(1){a) of the Saurashtra Barkhali Aboli- 
tion Act, 1951, refers to land other than the Barkhali land which has vested in the 
State by virtue of s. 5 of the Act. It refers to such land as’ was regarded as Khalsa 
land immediately prior to the commencement of the Act 

Under the Saurashtra Barkhall Abolition Act, 1951, the issue of an occupancy cer- 
tificate is necessary before a person can be called an occupant and is clothed with 
all the rights of an occupant. Therefore, a mere order of allotment under s. 8(1)(a) 
of the Act does not vest in the person, in whose favour the order ts made, any 
occupancy rights In the property. í 

THe facts appear in the judgment. 


H. C. Shak and R. C. Mankad, for the applicants. 
B. R. Sompura, Sp. Govt. Pleader, for opponenta Nos. 1 and 2. 
N. M. Jadeja, and V. G@. Hathi, for opponent No. 3. 


K. T. Dagar J. These are two petitions filed before us under art. 227 of the 
Constitution of India. As the principal question for detarmination is common 
to both the petitions and as it arises out of one application made.to the Mam- 
latdar under the Saurashtra Barkhali. Abolition Act, 1951, it is agreed 
between the parties that the petitions should be heard together and that there 
should be one Judgment delivered in respect of both the petitions. 

Doshi Prabhudas Girdharlal and Mohanlal Mathuradas, acting as Vahivat- 
dars of two separate joint families, made an application before the Mamlatdar 


2 
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for the allotment of’6 acres and 7 gunthas of land situate at Mahuva of which 


‘they were the Barkhalidars:for. the purpose of personal cultivation. They had 


given that land to one Ghanchi Alibhai Gandabhai as a tenant. After the 
death of Ghanchi Alibhai, his eldest son Balubhai, who is opponent No. 3 in 


‘both the petitions, carried on the 'vahivat of Alibhai Gandabhai. Opponent 
‘No: 8 as such Vahivatdar was,‘at the date of the application before the Mamlat- 


dar, a tenant m regpect of 80 bighas i.e. 32 acres of land belonging to Gop- 
nathji. The Mamlatdar, who heard the application, took the view that these 
80 bighas. of land were liable to be taken into account under the provisions 
of s. 8(4)(a) of the ‘Barkhali Abolition Act, 1951, as opponent No. 3 was in 
possession thereof as a tenant of Gopnathji and was cultivating the same. He 
held that the applicant Barkhalidars were entitled to be allotted for personal 
cultivation the whole of 5 acres and7 gunthas of land situate at Mahuva in 
respect whereof the application had been made by them. He accordingly held 
that they were entitled’ to an occupancy certificate. in respect of the whole of 
that land. This decision of the Mamlatdar was given on September. 11, ‘1958. 
The applicants’ che is that these 5 acres and 7 gunthas:of land had been 
partitioned between the persons represented by the Vahivatdar Doshi Prabhu- 
das Girdharlal and the persona represented by the Vahivatdar Mohanlal 
Mathuradas and that on such partition the northern portion of that land con- 
sisting of 6 bighas and 74 gunthas (1’acre being equivalent -to 24 bighas) had 
come to- the share of the persons represented by Vahivatdar Doshi Prabhudas 
Girdharlal and the remaining 6 -bighas and 74 gunthas had come to the share 
of the persons represented by the Vahivatdar Mohanlal Mathurdas. After 
this partition each Vahivatdar was in separate possession and enjoyment of the 
land coming to the share of the persons represented by him. On January 1, 
1953, an agreement was gntered into between opponent No. 3 and the persons 
doing the vahivat of ,.Gopnathji:for the surrender of 80 bighas of land held 
by opponent No. 3 as the tenant of Gopnathji. On October 8, 1958, these 80 
bighas of land were surrendered by opponent No. 3 to Gopnathji. On Novem- 
ber 18, 1958, opponent No. 8 as aah Vahivatdar being dissatisfied with the 
order passed by the Mamlatdar on September 11, 1958, filed an appeal before 
the Deputy Collector. Thereafter on August 31, 1954, opponent No. 8 and 
his brothers entered into an agreement with Doshi Prabhudas.Girdharlal and 
thosé represented by him for the purchase of the northern portion of the afore- 
said land admeasuring 6 bighas and 74 gunthas at or for.the price of Rs. 5,701. 
That agreement for sale is exh. 3 to the petition. Under the terms of that 
agreement a sum of Rs. 2,000 was paid as and by way of earnest on the date 
of the execution of the said agreement. A further sum of Rs. 701 was paid 
by way of further earnest money on September 4, 1954. Under the terma of 
the said agreement for sale, it was provided that the appeal that was pending 
between the parties to that agreement before the Deputy Collector should be 
withdrawn. On September 10, 1954, an application was made to the Deputy 
Collector, before whom the appeal was pending, by opponent No. 3 as such 
Vahivatdar and Doshi Prabhudas Girdharlal for. himself and-as the -Vahivatdar 
of the joint family.represented by him. In that application it was stated 
that the appellant before the Deputy Collector had entered into an agreement 
for purchase of the separate share and interest of the family represented by 
Doshi. Prabhudas Girdharlal for a, sum. of Rs. 5,700 and that a sum of 
Rs, 2,700 had beer paid by way of earnest. It was further stated that the 
balance of Rs. 3,000 Was to be paid by Posh Sud 2nd,-Samvat Year 2011 and 
& conveyance in respect of the said property was to be. executed. A copy of 
the said agreement for sale was produced along with-that application. By 
that application, it was prayed that the Deputy Collector should hold that 
it was not necessary to proceed with the appeal iñ, relation to the portion of 
land agreed to be golt as aforesaid, and that proper orders should he passed. 
It appears that no separate orders were passed ọn. that, application.. The 
appeal was heard and finally decided on November 10, 1964, The order made 
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by the Deputy Collector in appeal is exh, 5 in the case. In the course of his 
judgment the learned Deputy Collector óbserves that he was required by both 
the parties to accept the agreement that had been entered into for the sale of 
northern half of the said land for the sum of Rs, 5,700 and that he should 
hear and decide the appeal in respect of the other half of that land. The 
learned Deputy Collector in the course of his judgment further observes that 
the appellant was the tenant of Gopnathji, that it was no fault of the res- 
pondents to that appeal that the appellant had voluntarily surrendered that 
land, that the appellant could have obtained an occupancy certificate in respect 
of that land which would have exceeded half an economie holding (che eco- 
nomic holding being of 32 acres of land) and that there was no reason why the 
respondents to that appeal should suffer. He held that the whole of the 5 
acres and 7 gunthas of land shoulfi be allotted to the respondents to the appeal 
He further held that as there was an agreement entered into in respect of half 
of that land the right of opponent No. 8 to preempt was recognised and that 
the occupancy certificate should be issued in respect of the remaining half of 
that land to those represented by Mohanlal Mathuradas. On December 27, 
1954, a conveyance was executed in favour of opponent No. 8 and his brothers 
in respect of 6 bighas and 74 gunthas of land that had been agreed to be sold 
as aforesaid. That conveyance is exh. 6 in the case. 

On January 5, 1955, opponent No. 3 as such Vahivatdar filed an application 
in revision before the Saurashtra Revenue Tribunal. He urged that the 80 

ighas of land which had been held by him as a tenant of Gopnathji were not 


liable to be taken into account under the provisions of s. 8(1)(a) of the Bar- - 


khali Abolition Act, 1951. He contended that. those lands were not ‘‘khalsa’’ 
lands in his possession and that he was entitled to the whole of 5 acres and 7 
gunthas of land of the Barkhalidars. AN the Barkhalidara including the Bar- 
Khalidars whose. land had been purchased as aforesaid were made parties to 
the revision application. The Saurashtra Revenue Tribunal upheld the conten- 
tion that the 80 bighas of land could not be regarded as khalsa land and’ that 
it was not liable to be taken into account under the provisions of s. 8(1) of 
the said Act. The Revenue, Tribunal held that opponent No. 8 as such Vahi- 
vatdar was entitled to the occupancy certificate in respect of the whole of 5 
acres and 7 gunthas of land of the Barkbalidars. It made an order setting 
aside the decisions of the Deputy Collector and of the Mamlatdar. The Reve- 
nue Tribunal held that the Barkhalidars were not entitled to be allotted any 
land for the purpose of personal cultivation. The Revenue Tribunal remand- 
ed the matter back to the Mamlatdar for the purpose of determining the 
question of compensation payable by the tenant. From this order of the 
Sanrashtra Revenue Tribunal, two petitions have been filed before us under 
the provisions of art. 227 of the Constitution and we are asked ‘‘to revise the 
said decision of the Revenue Tribunal and to order that the decision of the 
Deputy Collector given on 10-11-1954 be held to be final and binding on the 
partie.” One of the petitions has been filed by Doshi Prabhudas Girdharlal 
and the other has been filed by Mohanlal Mathuradas. These two petitions have 
not been filed by the respective petitioners in their representative capacity, 
There are other formal defects in the petitions. As no preliminary objections 
have been urged before us and the matter has been argued at some length 
and as important questions have arisen for consideration we will proceed to 
deal with the samie. : ° ` 

elas 8(1) (a) of the Saurashtra Barkhali Abolition Act, 1951, runs as 
under :— 

“(1) A Barkhalidar in whose estate the agricultural land is equal to two economic 
holdings or less and who is not a Chakariat, Dharmada Institution, or Jivaidar for life, 
shall be allotted land for personal cultivation in the following manner:— 

(a) each of his tenants shall first be given half ap economic holding, including any 
Khalsa Land in possession of such tenant”: 

Ls B68 
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A. controversy has arisen às regards the meaning to be given to the expression 
‘Khalsa Land’. Section 5 of the Act provides as follows :— 

“On the commencement of this Act, or an the date of the notification issued under 
clause (i) of section 2, as the case may be, all rights, title and interest of all the Bar- 
khalidars in agricultural lands comprised in Barkhali Estate shall cease and be vested 
in the State free from all encumbrances, subject to the provisions of this Act.” 

It is E by reason of s. 5 of the Act all Barkhali lands have been turn- 
ed into lands and the expression ‘‘ Khalsa Land’’ appearing in s. 8(2) (a) 
must cover such erstwhile Barkhali lands. The term ‘Khalsa land’ has not 
been defined in the Act. That expression ig a well-known expreasion with a 
definite meaning. Prior to the Barkhali Abolition Act, 1951, and the Land 
Reforms Act, 1951, there were two different classes of land in Raurashtra, viz., 
Khatsa land and non-Khalsa land. Khalsa Jands comprised lands belonging 
to the State and held by oecupanta directly from the State. Khalsa lands were 
those lands in respect whereof land revenue was not alienated. Barkhali land 
and Girasdari land were non-khalsa lands. ‘The expreasion “Khalsa land’ is 
used at various places in the Act. By s. 8(1)(b) of the Act it is aad 
that if there remains any Barkhali lend after giving land to the tenant under 
s. 8(1)(a), the Barkhalidar shall be given land to make up half an economic 
holding, including © Gharkhed and Khalsa land in his possession, if any. In 
this sub-section both the expressions ‘‘Barkhali land’’ and ‘‘Khalsa land’’ are 
used. If the expression ‘‘Khalaa land’’ included all the Barkhah lands which 
— in the State by reason of the provisions of s. 5, then it would not have 
for the to use the expression ‘‘Barkhali land” at all 

In sg. mee O. If the contention of the petitioners is right, all Barkhali lands 
would cease to be Barkhali lands on the commencement of the Act and would 
- have to be termed ‘‘Khalaa lands’’. It would not then have been proper for 
the Legislature to refer to such Khalsa lands as Barkhali lands. As both the 
expressions ‘‘Khalsa land’’ and ‘‘Barkhali land’ have been used at various’ 
places in the Act, they must be given a separate and a distinct meaning. If 
the expression ‘‘Khalsa land”? was not given such a separate and distinct 
meaning in s. 8(1)(a), then the words ‘including any Khalsa land in posses- 
sion of such tenant’? would not be apt. This is made clear when one refers 
to the provisions of s. 8(1)(a) and s. 10(2)(6) of the Act. When an appli- 
cation is made by a Barkhalidar for allotment of land for personal cultivation, 
he has in the application to specify the area of Khalsa land, if any, in his 
possession. This obviously could not refer to the Barkhali land of his which 
under the provisions of s. 5 has vested in the State. Similarly, when one 
refers to the provisions of s. 10(2) (e), the tenant, when he applies for acqui- 
sition of occupancy righta, has to specity wheth er he held any Khalsa lands and, 
if go, its area and location. The reference to Khalsa lands in that section is 
a reference to lands other than the Barkhali land of which he is the tenant. 
In our opinion, the expression ‘‘Khalea land” used in s. 8(1)(a) clearly 
- refers to land other than the Barkhali land which has vested in the State. by 
virtue of.s. 5 of the Act. It refers to such land as was regarded as Khalsa 
land immediately prior to the commencement of the Act. On this interpre- 
tation of the provisions of s. 8(1) (a) of the Act, the 80 bighas of land in the 
possession of opponent No. 8 as such Vahivatdar was not Khalsa land and 
was under no circumstances liable to be taken into account and opponent No. 3 
as such Vahivatdar was entitled to retain the whole of the said 5 acres and 
T pa of land.* In the result the petition filed by Mohanlal Mathuradas 

must : ° 

On behalf of Doshi Prabhudas Girdharlal it is urged before us that the ` 
Revenue Tribunal acted without jurisdiction in making an order in respect 
of the land which had been sold to opponent No. 3 and his brothers. It is 
urged that an order had actually been passed by the Mamlatdar in respect of 
that land aog. the same to the Barkhalidars and that once an order of 
allotment had been made, thé Barkhalidars were entitled to deal with and 
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` dispose of that land in any manner they liked. It is further urged that in 
any event it had been agreed that the appeal that had been filed by opponent 
No. 8 as such VaHivatdar before the Deputy Collector in connection with that 
land should be withdrawn, that thereafter nothing remained to be done with 
regard to that land by the Deputy Collector and that the Revenue Tribunal 
had no jurisdiction to pass any orders or give any directions respecting that 
land. In reply it is urged that a mere order of allotment under s. 8(1) (a) 
does not vest in the person, in whose favour the order is made, any occupancy 
rights in the property; that until such occupancy rights are acquired, they 
eannot be dealt with or disposed of; and that it is only where the ofder of 
allotment is followed up by an occupancy certificate that occupancy rights 
are acquired. It is further urged by way of reply that so far as the Deputy 
Collector was concerned, the app@al in connection with that land was at in 
fact, withdrawn; that the agreement in connection therewith was placed before 
the Deputy Collector and he was asked to give recognition to the same; that 
as the appeal was not withdrawn so as to deprive the Deputy Collector of 
any right to deal with the matter and as he was asked‘to recognise the sale, 
he having considered the agreement to be valid, recognised the same and 
passed the order which he thought proper; and that it was‘then open to the 
Revenue Tribunal in revision to interfere with the order so made if the Reve- 
nue Tribunal found that the order was improperly made. 


As regards the first contention it will be necessary to refer to some of the 
provisions of the Act. Section 7 provides that after the receipt of an appli- 
cation from the Barkhalidar for allotment of land for personal cultivation 
the Mamlatdar after makmg an mquiry into the matter may pass an order 
‘‘making an allotment to the Barkhalidar of such land as may be specified 
in the order.’’ Sub-section (3) of s. 7 provides that after making an order 
under gub-s. (2), ‘‘the Mamlatdar ghall issue an occupancy certificate, in such 
form as may be prescribed, to a Barkhalidar’’ in respect of his Gharkhed and 
the land if any allotted to him under that section. Section 8(2)(a) provides 
that the Barkhalidar in respect of land allotted to him for personal cultivation 
under sub-s. (1), and the tenant in respect of land allowed to remain in his 
possession under the said sub-section, shall have a mutual right of pre-emption 
for ten years for lease or sale at a price to be détermined by the Mamlatdar 
under the rules made under the Act. Section 15 provides that a Barkhalidar 
ehall become an occupant in respect of his Gharkhed and in respect of land 
allotted to him under s. 7; subject to any conditions that may be imposed’ in 
the ey certificate im accordance with the provisions of cl. (a) of 
sub-s. (2) of s. 8 where applicable. There are provisions in the Act for the 
iue of a certificate to the tenant. Section 12(1) of the Act provides that 
after making inquiry the Mamlatdar may pase an order, 

“specifying therein (a) the holding ar the part thereof in respect of which the tenant 
may be declared to be an occupent”, 

and that after making an order under sub-s. (1), the Mamlatdar 

“shall issue an occupancy certificate In such form as may be prescribed in respect of 
the occupancy-holding, and the tenant shall become an occupant accordingly, subject 
to any conditions that may be imposed in the occupancy certificate in accordance with 
the provisions of clause (a) of sub-section (2) of section 8 where applicable.” 

In the case of the tenant as well as of the Barkhalidar it is provided that they 
would become occupants subject to any conditions that may be imposed in 
the occupancy certificate in accordance with the provisions of cl. (a) of sub- 
e. (2) of s. 8 where applicable. That necessarily implies that they must obtain 
an occupancy certificate before they can be regarded as occupants. Their 
character as allottees is altered to that of occupants only on the issue of the 
occupancy certificate. The Mamlatdar no doubt is under’ an obligation to 
issue such certificate, but that does not imply that before such certificate is 
issued, the tenants or the Barkhalidars, who are merely allottees, become occu- 
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ta and acquire all rights as occupants. An occupant acquires an interest 
in the property which is both heritable and alienable. He takes the property 
subject to the conditions mentioned im the certificate. The language used in 
s. 12 makes it clear that the order of the Mamlatdar is merely to specify the - 
holding or the part thereof in respect of which ‘‘the tenant may be declared 
to be an occupant’’. It further in terms provides that the Mamlatdar shall 
igsue an occupancy certificate and that ‘‘the tenant shall become an occupant 
accordingly.” Bo far as the tenant is concerned it is clear that he becomes 
an pant only on the issue of the certificate. As regards the Barkhalidar, 
iout. the language is not as explicit, nothing different is intended. He be 
comes an occupant only on the issue of a certificate. It appears to us from 
the scheme of the Act that the issue of a certificate is necessary before a per- 
son can be called an occupant and is clothed *with all the rights of an occupant. 
Under .s. 85 of the Act the Government has been empowered to make Rules 
for carrying out the purposes of the Act. It is further provided that such 
rules may prescribe the form of occupancy certificate under as. 7 and 12. 
Form No. IX prescribed by the rules framed by the Government is headed 
‘Form of Application by a Barkhalidar to acquire occupancy rights.” Form 
No. X is the form of occupancy certificate under s. 15 of the Act. Its opera- 
tive part is as follows :— L 

“It is hereby certified that the sald Barkhalidar Mr. ... shall be deemed to be the 
occupant of the land described below subject to the conditions mentioned hereinbelow.” 


Form No. 12 is the form of occupancy certificate to be issned under s. 12 of 
the Act. Its operative part is as followg:— . 

“It is hereby certified that the said tenant Mr. ... shall be deemed to be the occupant of 
the land described below subject to the conditions mentioned hereinbelow.” 

It appears that the rules framed by the Government proceed on a construction 
similar to the one we have placed upon the provisions of the Act referred to 
above. 

Our attention has been drawn to the provisions of the Saurashtra Land Re- 
forms Act, 1951, which was passed at about the same time as the Barkhali 
Abolition Act, 1951, in furtherance of the land reforms scheme in the State of 
Saurashtra. Section. 39(2) of that Act provides that a Girasdar 
“shail become an occupant in respect of his Gharkhbed and the land allotted to him in 
accordance with the provisions of Chapter IV, as fram the date of the issue of occupancy 
certificate”. 

' The language used in that section is explicit and leaves no room for doubt 
Tt is urged before us that similar language has not been used in s. 15 of the 
Barkhalh Abolition Act, 1951, as the intention of the Legislature was to confer 
upon a Barkhalidar rights of an occupant even before the iasue of an oc- 
cupancy certificate. We do not think there is much substance in this argu- 
ment. In s. 15 of the Barkhali Abolition Act, 1951, it has been stated that a 
Barkhalidar shall become an occupant subject to any conditions that may be 
Imposed in the occupany certificate. If he is to become an occupant subject 
to conditions that may be imposed in the occupancy certificate, the occupancy 
certificate must be in existence before he can become an occupant. As s. 15 
postulates the existence of.an occupancy certificate, before occupancy rights 
are acquired it was not necessary to state that he shall become an occupant 
from the date of the issue of the occupancy certificate. Under the Saurashtra 
Land Reforms Act no conditions are imposed subject to which the Girasdar 
Ig to acquire occupancy rights. It was, therefore, necessary to state that a 
Girasdar would become an occupant as from the date of the issue of the occu- 
pancy certificate. In the present case no certificate had, in fact, been issued 
to Doshi Prabhudas Girdharlal or any other person in connection with the 
portion of the land purported to be dealt with by them under the agreement for 
sale dated August 31. 1954.e Before the Mamlatdar could issue a certificate, 
an appeal was filed by oppanent No. 8 as Vahivatdar before the Deputy Col- 
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lector. That appeal was one single appeal in respect of one order dealing with 
the whole area of land admeasuring 5 acres and 7 gunthas. Even when oppo- 
nent No. 3 entered into the agreement for purchase in respect of one half of 
that land, he continued to challenge the order of the Mamlatdar. His agree- 
ment for purchase did not proceed on an acceptance of the order of the 
Mamlatdar relating to the allotment of the land to the Barkhalidars for per- 
sonal cultivation. He did not want the appeal to be withdrawn completely. 
He wanted to proceed with the appeal so far as Mohanlal Mathuradas and 
those represented by him were concerned, and he wanted to challenge the order 
of the Mamlatdar, which was a single order relating to the whole of the area 
admeasuring 5 acres and 7 gunthas. He no doubt had provided under the 
agreement that the appeal so far as the vendors were concerned was to be 
withdrawn. The agreement to withdraw the appeal was however not gcted 
upon. Instead of applying to the Court for withdrawal of the appeal against 
Prabhudas Girdharlal and those represented by him, an application was made 
to the Court to hold that it was not necessary to proceed with the appeal to 
the extent of one half of that land because of the agreement for purchase. The 
Court was asked to recognise the agreement. As the Deputy Collector was 
of the view that the Barkhalidars were entitled to the whole of 5 acres and 7 
gunthas of land for personal cultivation, he passed an order to that effect. He 
then proceeded to direct the issue of an occupancy certificate in respect of only 
ane half of that land in favour of Mohanlal Mathuradas and those represented 
by him because of the agreement for sale dated August 31, 1954. Under the 
provisions of s. 5 of the Barkhali Abolition Act, 1951, all rights of the Barkhali- 
dars had ceased in the whole of the property admeasuring 5 acres and 7 gun- 
thas. Before any occupancy rights were, in fact, acquired, the agreement for 
sale was entered into. Lf the Deputy Collector had come to the correct con- 
clusion that the said 80 bighas of land was not to be taken into account for the 
purpose of s. 8, then he should have held that the Barkhalidars were not entitled 
to be allotted any land for personal cultivation and that under the intended 
gale no interest would pass, as the vendors were not entitled in law to any 
interest in the property. What the Revenue Tribunal has purported to do in 
revision is merely that which the Deputy Collector ought to have himself done 
if he had taken the correct view of the law. The Revenue Tribunal was justi- 
fied in setting aside the order of the Deputy Collector, as that order proceeded 
upon an erroneous view of the provisions of s. 8(1)(a@) of the Act. The Reve- 
nue Tribunal was acting within its jurisdiction im passing the order which it 
has done and was justified in doing so. 

It is lastly urged that the Revenue Tribunal could only pass an order in 
revision, if an application had been made before it under a. 28 of the Act. It 
is urged that opponent No. 8 had, in fact, no right to make an application in revi- 
sion to the Revenue Tribunal so far as one half of the land was concerned 
having agreed to withdraw the appeal in respect thereof before the Deputy 
Collector. There is not much substance in this contention. The appeal as re- 
gards the portion of land agreed to be sold was not in fact withdrawn. The 
Deputy Collector passed an order erroneously holding that the Barkhalidars 
were entitled to the whole of 5 acres and 7 gunthas of land for personal culti- 
vation. An application in revision was made therefrom and the Revenue Tri- 
bunal had jurisdiction to pass the orders which it did under the provisions of 
B. 29 of the Act. In our view, the decision of the Revenue Tribunal is right 
and no interference with the order of the Revenue Tribunal és called for. 

In the result, both the petitions fail and are dismissed with costs. Coats 


to be paid in separate seta, 
$ Petitions dismissed, 


a 
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CRIMINAL APPLICATION. 


Before Mr. Justice Vyas and Mr. Justice Datar. 


“THE STATE OF BOMBAY v. SHRIMATI SHIRISH V. PAL* 
Contempt of Courts Act (XXXII of 1952), Sec. 3—Coroners Act (IV of 1871), Secs. 17(4), 
19(3), 20(2)—Coroner whether a Court within meaning of Contempt of Courts Act 
—Test for determining whether a tribunal a Court. 


The Coroner appointed under the Coroners Act, 1871, is not a Court within the 
metning of the Contempt of Courts Act, 1952. 

Bfajnandan Sinha v. Jyotl Narain’ and Shell Co. of Australa v. Federal Com- 
missioner of Taxation,” referred to. 

* The true test for finding out whether a trtbunal is a Court is whether it has 
judicial power, that is power to administer justice. Judicial power is a power not 
merely to examine the truth of a fact, but also to ascertain the remedy by deter- 
mining the law arising upon that particular fact and to apply that remedy. 


Tre facts appear in the Judgment. 
A. 8. R. Chars, with F. D. Mengde, V. K. Pat and L. E. Char, for the 


opponents. 
VY. 8. Desas, Government Pleader, for the State. 


Vyas J. These applications raise an interesting point of law and the point 
raised is: Is the Coroner appointed under the Coroners Act, 1871, (Aet No. IV 
of 1871), a Court within the meaning of the Contempt of Courts Act, 1952, 
(Act No. XXXII of 1952)? The circumstances under which this point has 
arisen may be briefly stated. 

Certain articles and reports; containing allegations regarding the cause of 
death of Anant Vishwanath Golatkar, were printed and published by 
Shrimati Shirish V. Pai and Shrimati Malti Tendulkar in the issues dated 
January 27, 1957, of ‘‘Navyug’’ and ‘‘Har Har Mahadev’’ respectively. Cer- 
tain writings, a poem and a speech of Shri P. K. Atre, were printed and pub- 
lished in the issues, under various dates, of ‘‘Maratha”’ and ‘‘Navyug’’. The 
State of Bombay contends that by the printing and publishing of the above 
material and by the making of the above speech; the opponents Shrimati Shirish 
V. Pai, Shrimati Malti Tendulkar and Shri P. K. Atre committed contempt of 
Court. 

On Jan 20, 1957, at about 8-45 o’clock in the, evening, information was 
received ay aes Saas Kurne of the Gamdevi Police Station that a dead 
body of a male person had bean taken to Dr. Purandare’s Maternity Hospital 
at Chowpatty. The Police took charge of the said dead body on the same night 
at about 10 o’clock and thereafter the body was sent to the morgue at the 
J. J. Hospital About the same time, a memo was sent by the Police to the 
Coroner.of Bombay asking the Coroner to hold an inquest over the dead body. 
The dead body was subsequently identified to be that of Anant Vishwanath 
Golatkar. The State of Bombay contends that the Coroner of Bombay took 
cognizance of this matter at about 11-45 o’clock at night on the same day 
(January 20, 1957). According to the submission of the State in these applica- 
tions, the subject matter of the cause of death of Anant Vishwanath Golatkar 
was sub-judice beforg the Coroner of Bombay from 11-45 p.m. on January 20, 
1957, onward and that this fact was known to all the opponents who figure in 
these applications. 

Immediately after the occurrence of the above-mentioned incident, the oppo- 

7 nents, says the State of Bombay, started making false and malicious propaganda 
by publishing editorials, articles and reports in the issues of ‘‘Maratha’’ and 


*Dooided, October 85,1957. Criminal Apph- 1 [1955] 28.0. R. 955. 
cations Nos. 797, 800, 801, 802, 863, 804, 2 [1931] A. O. 275, r.o. 
805, 806 end 807 of 1987. 
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“Navyug’’, alleging that Shri Anant Vishwanath Golatkar had become a victim 
of a brutal assault in the shape of a lathi-charge which was made by the Police 
on January 20,1957. The State contends that during the above-mentioned mali- 
cious propaganda, which was carried on by the opponents by publishing edi- 
torials, articles, reporta ete., it was alleged by the opponenta that upon the person 
of Golatkar were found marks of injuries, such as weal marks, marks of nails 
of boots etc. The opponents alleged that these marks of injuries showed that the 
deceased, after having sustained injuries during the lathi-charge, had been 
trampled upon by the Police. It is the contention of the State of Bombay in these 
applications that the above-mentioned false and malicious propaganda was made 
by the opponents on the eve of general elections and when the cause of death 
of Anant Vishwanath Golatkar was pending enquiry before the Coroner of 
Bombay. According to the State,the printing and publishing of the above edi- 
torials, articles and reports, during the pendency of the enquiry by the Coroner 
of Bombay into the cause of death of Golatkar, constituted a contempt of Court, 
as the articles abovementioned and the speech referred to above alleged unequi- 
vocally that Golatkar had died on account of the blows sustained by him during 
the lathi-charge which was made by the Police at a meeting held at Chowpatty in 
the evening of January 20, 1957, The State contends that the printing and 
publication of the above-mentiqned writings prejudiced the State and brought 
the administration of justice into disrepute and that, in those circumstances, the 
opponents committed contempt of Court. 

The editorials, articles, reports and the speech, which are the subject-matter 
of these applications, were all worded in a similar strain. It would, therefore, 
be sufficient to illustrate the nature of these writings by referring in details to 
one of them. The writing to which we would refer as being typical of all the 
writings is the report published by the opponent P. K. Atre in the issue of the 
‘*Maratha’’ dated January 22, 1957. This report alleged that Anant Golatkar, 
a 25-year old press worker, fell a victim to the lathi-charge made by the Police. 
The report alleged further that Golatkar had ‘‘marks of lathi beating all over his 
body. His palm and thigh bore the marks of the nails of the shoes of the police. 
Several persons saw them with their eye.” The report then went on to say that 
‘‘the police later concocted a story that he (meaning thereby Golatkar) com- 
mitted suicide by taking poison.’’ Shri P. K. Atre stated im this report that at 
11 oèclock in the morning on January 21, 1957, he was informed by his friend 
Keshavrao Thakre on hone that a young worker who was employed in the 
Rashtravaibhav Preas at Girgaum had been killed in the lathi-charge which was 
made by the Police on the previous day at Chowpatty. Upon recsiving the tele- 

hone message from Thakre, said Shri Atre in this report, he (Atre) went to the 
Rashtravaiblrav Preas, where he was informed by the owner of the Press that 
on the previous evening Anant Golatkar had gone to the mesting and had died 
as a result of the lathi-charge which was made near the Tilak statue. Shri Atre 
went on to say in this rsport that upon receiving the above information from the 
owner of the Press, he went to Purandare’s Hospital where he was told by an 
employee of the Hospital that there were marks of beating on the body of 
Golatkar. Then Shri Atre alleged in this report that when the dead body of 
Golatkar was handed over to his relatives, all persons present were shocked to see 
the remark ‘‘the cause of death unknown’’ on Golatkar’s death certificate. Then 
Shri Atre wrote in the report: 

“Where was the reason to dimect the body of a man who died as a result of the 
police lathi-charge? When we began to think over this, we tmrflediately realised that 
the police must have some plot behind this. We were stunned to see the remark: 
"The report of the post-mortem will be available on the 28th February’ on the death 
certificate. From it we realised in a moment that the police had hatched a plot to prove 
that Anant did not die as a result of police lathi-charge but that he died as a result of 
some other cause.” : 

Shri Atre then alleged in the report that the entire portion of Golatkar’s back 
had turned blue and black by reason of the weal marks. He wrote that there 
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were weal marks on the right shoulder and arm of Golatkar, that the skin was 
torn and blood had oozed out, that there was a wound on the right elbow, that the 
lower side of the palm of the left hand bore marks of nails of the shoes of the 
police, that there was an injury near the thumb, that the palm was swollen, that 
the thigh bore marks of nails of shoes, that there was an injury on the head 
behind the ear, ete. ete. After writing all this, Shri Atre said: 


“The examination of the corpee clearly revealed that Anant fell down in sand as a 

result of the heavy lathi-~charge of the police and that he died as a result of being 
trampled upon by the police with nailed shoes.” 
Then Shri Atre went on to say that, after reaching the crematorium, the dead 
body of Golatkar was laid bare and that all present at the crematorium examined 
the weal marks on the dead body and that, upon the examination of the marks, 
everypody was convinced that Anant had died ag a result of the Police lathi-charge 
and as a result of being trampled upon with the shoes of the Police. Then 
Shri Atre referred to the issue of the Evening News which he happened to read 
and he said that on the very first page of that issue there was a matter pub- 
lished under the heading ‘A dead body found’, and it was stated’ in that issue 
of the Evening News that the body of a lover who had committed suicide as a 
result of disappointment in life was found on the Chowpatty sands. Shri Atre 
then made these allegations in his report: 

“This was an attempt of the police of showing ‘martyr Anant Golatkar’ who died in the 
lathi charge made at Nehru’s Chowpatty meeting as a lovelom person committing 
suicide owing to disappointment m love and of concealing their own brutal atrocity 
and of keeping Pandit Nehru’s reputation unstained, simflar to the one (attempt) in 
the past in which the police showed the ‘martyr Sitaram Ghadigaonkar’ who was Killed 
by Vadilal Panchal by a bullet at the time of Pandit Nebru’s speech at Chowpatty on 
3rd June, as a goonda making a murderous assault on Vadilal.” 

As I have stated above, this report, which was published by Atre in the issue 
of the ‘‘Maratha’’ on January 22, 1957, is typical of all the writings which are 
the subject-matter of these applications. i 
Now, the principal dèfence taken by all the opponents while resisting these 
applications is that the Coroner appointed under the Coroners Act, 1871, is 
not a Court within the meaning of the Contempt of Courts Act, 1952, and that, 
‘therefore, the printing and publication of the above-mentioned writings cannot 
amount to a contempt of Court. The learned advocate Mr. Chari appearing for 
the opponents contends, and ip our view it is a valid contention, t although 
the procedure which the Coroner is required to follow under the Coroners Act 
for determining the cause of death of a deceased person shares in some respects 
the characteristics of a procedure followed by Courts, he is not a Court within 
the meaning of the Contempt of Courts Act. The word ‘Court’ is not defined 
in the Contempt of Courts Act and, therefore, as Mr. Justice Bhagwati, deli- 
vering the Judgment of the Supreme Court in Braynandan Sinha v. Jyoti 
Naram,' pointed ont, the oe heer ‘Court’ must be ‘given its prima facie 
‘ meaning, namely, that it must be a Court of law in the hierarchy of Courts eta- 
blished for the purpose of administration of justice throughout the Union. It 
fg true that there are sections in the Coroners Act which speak of the Coroner 
as a Court or a Magistrate. Section 17, sub-s. (4), lays down that for the pur- 
pose of causing prisoners to be brought up to give evidence, the Coroner shall 
be deemed a criminal Court within the meaning of Part IX of the Prisoners’ Act, 
1900. Section 19, subs. (3), provides that for the purpose of s. 26 of the Indian 
Evidence Act, 1872, a Coroner shall be deemed to be a Magistrate. Then there is 
s. 20, sub-s. (2); which says that for the purpose of s. 20, the Coroner shall be 
deemed to be a Magistrate. Section 9, subs. (4), speaks of an inquest held by the 
Coroner as a judicial proceeding within the meaning of s. 193 of the Indian Penal 
Oode, and says that for the purpose of such inquest he shall hgve and may exer- 
cise all the powers of a criminal Court under s. 476 and s. 480 of the Code of Cri- 
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minal Procedure, 1898. In these sections, however, the Legislature has made 
it expressly clear by using the words ‘‘for the purpose of’’ in each of the sec- 
tions that it intended that the Coroner shall be deemed to be a Court or a Magis- 
trate for the purpose of certain sections only of certain enactments. In other 
words, the intention of the Legislature in enacting the Coroners Act was that 
the Coroner should be deemed to be a Court or a Magistrate only for a few 
specified or limited purposes. Furthermore, there is a manifest distinction, 
and a real distinction, between the words “shall be deemed’’ or ‘‘shall be 
deemed to be” and the words ‘‘shall be’’; and it is well-settled that the inten- 
tion of the Legislature must be gathered. from the words which it usea, In our 
view, the fact that the Legislature used the words ‘‘shall be deemed’’ in s. 17, 
sub-s. (4), and the words ‘‘shall be deemed to be’’ in s. 19, sab-s. (3), and s. 20, 
subs. (2), would show that its Intention was that for certain limi limited purposes, 
the Coroner was to discharge functions in a manner in which a criminal 
Court or a Magistrate would discharge them. It did not intend that the 
Coroner should be one of the Courts in the hierarchy of Courts established for 
the administration of justice throughout the Union. When the sections of the 
Coroners Act, to which I have referred above, speak of the Coroner being deem- 
ed to be a Court or a Magistrate for certain purposes only, it is clear that he is 
go for those purposes only and for none else. It ik clear, therefore, in our view, 
that the Legislature did not intend the Coroner to be a Court within the accept- 
ed connotation of the term ‘Court’. As to the accepted connotation of ‘Court’, 
it is settled upon authority that an essential condition of a tribunal being a 
Court is that it should have power to give a decision or a definitive Judgment 
which has finality and authoritativeness which are the tests of a judicial pro- 
nouncement. As the learned Judges of the Supreme Court observed in Braz- 
nandan Sinha v. Jyots Naram, 


“sale end nil a hindiy and. wublantitiow mmni an a aoad ba 
person or body of persons, it cannot be predicated that he or they constituted a Court.” 
Now, the Coroner has no power to pronounce a binding and authoritative judg- 
ment. He has power to draw up an inquisition which is to set out the details 
mentioned in s. 24. His power extends only to the recording of the verdict of 
the jury or the opinion of the majority of the Jurors and forwarding the said 
verdict or opinion to the Commissioner of Police. The inquisition drawn up by 
him does not bind the Commissioner of Police. There is no provision in the 
Coroners Act which invests the inquisition with a binding character. The Com- 
missioner of Police might or might not use the inquisition to assist him in such 
action as he might think of takmg. The inquisition drawn up by the Coroner 
might say that the death of a person was not occasioned by the criminal act of 
another, and yet, though it might rarely happen, the Police might prosecute a 
person whom they might reasonably and upon the material before them suspect 
to have been concerned in the causing of the death of the deceased. On the 
other hand, the inquisition might say that the death of the deceased was caused 
by the criminal act of another, and yet the Police, upon the material available 
to them, might decide to take no action upon the inquisition. Take the present 
instance itself, the mstance of the death of Anant Vishwanath Golatkar. The 
inquisition drawn up by. the Coroner stated that Anant Vishwanath Golatkar 
died as a result of the i injuries sustained by him, and yet the inquisition did not 
have a binding effect, in that it bound nobody to take any action against any- 
body. It is true that s. 29 of the Coroners Act provides that an inquisitior shall 
not be quashed for any technical defect. But that is not to say that it has a 
binding character which would compel an action to be taken upon it. Thus, 
upon the application of the well-settled test as to what constitutes a Court, it 
is clear that the essential syne qua non of a tribunal being a Court is missing 
in the case of a Coroner appointed under the Coroners Act and, therefore, the 
Coroner is not a Court within the meaning of the Contempt of Courts Act. 
We have no doubt that if the Legislature haq intended that a Coroner should 
be deemed to be a Court under the Contempt of Courts Act, it-would have 
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expressly stated so when it specifically provided in s. 17, sub-s. (4), a. 19, 
sub-s. (3), and s. 20, sub-s, (2), that he shall be deemed to be a Court for the 
purpose of certain sections of certain enactments. 

We are not unaware of certain sections in the Coroners Act which invest the 
p j held by the Coroner with the trappings of a judicial proceeding. 
Section 9, sub-s. (2), provides that the inquest held by the Coroner shall ordi- 
narily be held in the Coroner’s Court-house. Section 18 speaks of the Coroner 
summoning and empanelling a jury. Section 14 refers to the Coroner opening 
his Court by proclamation. Section 16 empowers the Coroner to issue pro- 
clamatiom for attendance of witnesses. Section 19, sub-s. (1), provides that all 
evidence given under the Act shall be given on oath. Section 22 speaks of the 
Coroner summing up the evidence to the jury. It also speaks of the jury con- 
sidering their verdict. But because the proceedings held by the Coroner under 
the Coroners Act have the externals of a judicial proceeding, the Coroner does not 
become a Court within the meaning of the Contempt of Courts Act. Lord Hals- 
bury said in his celebrated work, Laws of England, Hailsham Edition, Vol. VIL, 

. 626; 
: “ ..Many bodies are not courts, although they have to decide questions, and in so 
doing have to act judicially, in the sense that the proceedings must be conducted with 
fairness and tmpartiality,...” 
It is clear, therefore, that although the Coroner, in the discharge of his duty 
of ascertaining with the asistance of the jury the cause of death of a deceased 
person, has to act judicially, in the sense that he has to act as provided by 8. 18, 
a. 14, s. 16, s. 19, subs. (1), and s. 22 of the Act, he-is not a Court. The true 
test for finding out whether a tribunal is a Court is whether it has judicial 
power, that is, power to administer justice. Judicial power, as Stephen says, 
is a power not merely to examine the truth of a fact, but also to ascertain the 
remedy by determining the law arising upon that particular fact and to apply 
that remedy. As I have stated above, the Coroner’s power ends with the 
examination of the truth or otherwise of the allegations made before him by 
witnesses in the matter of the cause of the death of a deceased person. He 
is not concerned with the ascertainment of the remedy by determining the law 
applicable to the facts and circumstances under which the death might have 
been caused, and of course he has no power to apply the remedy. As their 
Lordships of the Privy Council observed in the case of Shel Co. of Austraka v. 
Federal Commusstoner of Taxation’, the exercise of judicial power does not 
begin until some tribunal, which has power to give a binding and authoritative ` 
decision, is called upon to take action. I have stated above that the Coroner 
hag no power to pronounce a binding and authoritative decision nor has any 
power been conferred upon him under the Act to take action upon the con- 
clusion which he might, with the assistance of the jury, reach in the matter 
of the death of a deceased person, whose cause he is called upon to investigate 
under the Act. It is, therefore, clear that, upon the application of the test 
that a tribunal is not a Court unless it has power to administer justice, in 
other words, judicial power, it must be held t the Coroner is not a Court 
within the meaning of the Contempt of Courts Act. | 

There is intrinsic evidence in the Coroners ‘Act itself which would show that 
the Coroner is not a Court within the well-settled connotation of that term. 
Section 8, sub-s. (2), provides that the Coroner may view and examine the dead 
body and that such view and examination shall be held in the presence of the 
Police Officer to whosd section the case belongs, and if possible in the presence 
of the relations or friends, “if any, of the deceased. Section 9, sub-+s. (1), oL 
(e), says that if it appears to the Coroner that there is reason to hold an in- 
quest by jury, he shall proceed to hold such inquest whether or not the cause 
of death arose within his jurisdiction. Then there is s. 25 which lays down 
that when the jury or a majority of the jury finds that the death of the deceased 
person was oeeasioned by an att which amounts to an offence under any law in 
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ine in India, the Coroner shall immediately after the inquest forward a copy 
of the inquisition, together with names and addresses of the witnesses, to the 
Commissioner of Police. Section 26 says that the Coroner may, where the 
verdict justifies him in so doing, issue a warrant for the apprehension of the 


person who is found to have caused the death of the deceased person and send - 


him forthwith to a Magistrate empowered to commit him for trial Then 
there is s. 38 which provides that the Coroner may from time to time, with the 
previous sanction of the Provincial Government, appoint by writing under 
his hand a proper person to act for him as his deputy in the holding of inquests. 
Now, the abovementioned provisions of the various ‘sections clearly furnish 
intrinsic evidence in the Coroners Act itself that the Legislature did not 
intend the Coroner to be a Court or a Magistrate for any other purpose except 
the purposes specifically referreg to in s, 9, sub-s. (4), s. 17, sub-s. (4),8. 19, 
sub-s. (3), and s 20, sub-s. (2). It need scarcely be stated that no Court, in 
the hierarchy of Courts established in the Union of India for the administration’ 
of justice is required to hold its proceedings.in the presence of the Police, 
nor is there any obligation upon such Courts to keep the relations or friends 
of any person present in the Court. It is also beyond controversy that if the 
offence has occurred outside the local limits of the Court’s jurisdiction, the 
Court has no competence to proceed with the enquiry or trial in respect of that 
offence. It is also clear that no Court ever sends, or is called upon to send, 
its finding to the Police authorities, Also, no Court has power to appoint its 
own deputy with the previous sanction of the State Government. Indeed, it 
is clear from the provisions of s. 26 of the Act that if the Coroner thinks that 
a certain person ought to be committed for trial, then he has no power to take 


action in that matter. He has to forward the person concerned to a magistrate. 


empowered to commit him for trial. These provisions of the Coroners Act 
itself would clearly show that the Legislature did not intend the Coroner to be 
a Court like the Courts in the hierarchy of Courts established throughout the 
Union for the administration of justice. 

Mr. Chari says that in the present case the hearing before the Coroner 
commenced on March 19, 1957, and as the various writings, which are the 
subject-matter of these applications, were printed and published before March 
19, 1957, no question of contempt of Court could arise. On the other hand, 
the learned Government Pleader gays that it is possible to pollute the fountain 
of justice even before a cause reaches a Court. Now, since we have come to 
the conclusion that the Coroner is not a Court within the meaning of the Con- 
tempt of Courts Act, it is really unnecessary to go into this aspect of the case. 
Nevertheless, for examining the learned Government Pleader’s contention that 
the stream of justice may be polluted even before a cause reaches the Court, 
let it be assumed that the Coroner is a Court. In support of his submission 
that a contempt of. Court may be committed even before a cause reaches a 
Court, the learned Government Pleader relies on the English decision in 
Rex v. Parke’, in which it was held that in a case where a person having 
been charged before the petty sessions with an indictable offence triable only 
at the assizes, matter was published in a newspaper tending to interfere with 
the fair trial of the charge, the High Court had jurisdiction to attach the 
publisher of such matter for contempt of Court, notwithstanding that at the 
time of the publication the person charged had not yet bean committed for 
trial. In that case, the reason why the publication of articles like those with 
which the Court had to deal was treated as a contempt of Court was because 
their tendency and sometimes their object was to deprive the Court of the 
power of doing that which was the end for which it existed—namely, to ad- 
minister justice duly, impartially and with reference solely to the facts judi- 
cially brought before it. Their tendency was to reduce the Court which had 
to try the case to impotence, so far as the effectual elimination of prejudice 
and prepossession was concerned. The learned Judges said that it was difi- 
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cult to conceive an apter description of such conduct than was conveyed by 
the expreasion ‘‘contempt of Court. What is important to remember is that 
in The King v. Parke, the accused person was arrested and charged and was 
called upon to face the fountain of justice. At the date of the publication, 
which was the basis of the action for contempt, proceedings were already pend- 
ing against the accused before the petty sessions. The Court, which was com- 
petent to try the accused, was the assizes. Fountain of justice was to operate 
before the assizes in that case. It was there that the stream of justice was to 
flow, but the source of that stream lay in the proceedings which were pending 
against the accused in the petty sessions, and it was held that it was possible ~ 
to pollute that source by the impugned publication. In the present case, the 
facts are quite different. At the dates of the publication of the impugned 
writings, no person was, and even since then, no person has been, arrested, 
charged and called upon to face the fountain of justice in connection with the 
death of Anant Vishwanath Golatkar. When the authorities speak of the 
stream of justice, they speak of a stream which flows before a Tribunal which 
posseases Judicial power and exercises that power for the administration of 
justice. As no proceeding was pending against aa beers before a tribunal 
possessing judicial power at the dates of these publications, no question of 
polluting the stream of justice and committing contempt of Court arose in 
this case. 

The learned Government Pleader has also referred us to the case of Head v. 
Huggonson' where Lord Hardwicke said that one of the Kinds of contempt of 
Court was a contempt in prejudicing mankind against persons before the cause 


` was heard. It is to be remembered, however, that even in that case, the ac- 


cused had been arrested and charged before the publication of the writing. 

“ In the caso of Emperor v. J. Choudhury? the Special Bench of the Calcutta 
High Court observed that as a general rule, the essence of the contempt of Court 
by commenting on a proceeding in a Court was that the proceeding should be 
pending when the offending publication appeared. Their Lordships said that 
in criminal cases, for a proceeding to be pending, so as to give jurisdiction to 
punish for contempt, it was not necessary that the accused should be committed 
for trial or even brought before a Magistrate. It would be sufficient if he had 
been arrested and was in custody. In the present case, as we have pointed out, 
none had been arrested at the date of the various publications which are the 
subyect-matter of these applications. 

At the worst, it might be contended against the opponents that the publication 
of the articles, reports etc. by them had a tendency to interfere with the inquest 
proceeding which was being held by the Coroner. But, as the Coroner has no 
judicial power and is, therefore, not a Court and as the inquisition drawn up 
by him is not a judgment, but is merely the forwarding of the verdict of the jury 
to the Police Commissioner, which the Police might use to assist them in the 
action which they might intend to take, the comments made and published by 
the opponents would not amount to contempt of Court. 

It ig clear that the provisions of s. 8 of the Contempt of Courts Act cannot 
be successfully invoked unless there is a contempt of Court subordinate to the 
High Court. As the learned Judges of the Supreme Court observed in 
Brajnandan Sinha v. Jyoti Narain, the expression ‘‘Courts subordmate to the 
High Court” would prima facte mean thé Courts of law subordinate to the 
High Courts in the hierarchy of Courts established for the purpose of adminis- 
tration of justice throughout the Union. In our view, for the reasons stated 
above, the Coroner appointed under the Coroners Act is not such a Court and 
accordingly the writings printed and published by the opponents and the 
speech made by opponent Atre would not attract the provisions of the Contempt 
of Courts Act. 

In the result, all these applications fail and are rejected with costs. We 


quantify the costs at Rs. 10 per each application. Applications rejected. 
1 (1743) 26 E. R. 688, [Roach v. Garvan). 2 [1047] A. I R. Cal 414, s. 3. 
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APPELLATE CIVIL. 
[NAGPUR BENCH] | 
Before Mr. Justice Mudholkar. 


MADAN MOHAN BALMUKUND v. HARI ANANDIUAL 
AJOYDHAYAPRASAD AGARWAL.* 

Cwil Procedure Code (Act V of 1908), O. XXI, rr. 108, 97, 95—Indicn Limitation Act 
(IX of 1908), Arts. 11-A, 167—Defendant resisting execution of warrant for possession 
of property but plaintiffs not making application under O. XXI, r. 97—Fresh warrant 
for possession obtained by plaintiffs but defendant again resisting—Plaintiffs apply- 
ing under O. XXI, r. 97, within thirty days of last resistance but more than thirty 


more than one year after ‘first obstruction by defendant—Sult whether within time. 


The plaintiffs applied under O. XXI, r. 95, of the Civil Procedure Code, 1906, for 
delivery of possession of certain property. The defendant on October 17, 18, resist- 
ed the execution of the warrant for ponsesaion. The plaintiffs did not make an appli- 
cation under O. XXI, r. 97, of the Code, but applied for and obtained a fresh warrant 
of posseasion. They were again resisted from obtaining possession on April 10, 1947, 
and, thereafter, on April 21, 1947, they made an application under O. XXI, r. 97. 
This application was dismissed. Pending an appeal to the High Court, the plaintiffs 
filed a suit on December 14, 1948, under O. XX, r. 103, of the Code for a declaration 
that the defendant was not entitled to resist delivery of possession. The defendant 
contended that tt was the duty of the plaintiffs to prefer an application under O. XXL 
r. 97, within thirty days of the initial obstruction, and that since they did not avail 
themselves of that remedy within the time allowed by art. 167 of the Indian Limita- 
tlon Act, 1908, it was not open to them to file a suit under O. XXI, r. 108, more than 
one year after the date of that obstruction:— 

Held, that what r. 108 of O. XXI contemplates is that an order should have been 
made under r. 98, r. 99 or r. 101 and H does not say that the application invoking 
the powers of the Court must be made within limitation, and 

that as under art. 11-A of the Indian Limitation Act, the starting point of Hmita- ` 
tion for a suit under r. 108 is the date of the order, the plaintiffs’ sutt which was 
instituted within one year of that date was within time. 

Mukund v. Tanu’, referred fo. 


One Madan Mohan and others (plaintiffs), who formed a joint Hindu family, 
fled a suit against two ‘brothers, Moreshwar and Madhav, for recovery of 
money. In this suit a consent decree was passed on December 2, 1932. In 
accordance with the terms of the compromise the amount due was payable by 
instahnents, for which a charge was created on the immoveable properties be- 
longing to the two brothers including the house in suit. One Mst. Gangabai 
also held a money decree against Moreshwar and Madhav, in execution of 
which the house was put to sale through Court and purchased by Hari (defend- 
ant). The sale was’ confirmed on December 4, 1943. The sale certificate was 
issued on December 22, 1948, and the defendant took possession of the house on 
February 25, 1944. 

During this period the plaintiffs were also taking steps to realise 
the charge. In execution proceedings started by them, the defendant put m 
an objection to the sale of the house which was summarily rejected on December 
3, 1943. The defendant, therefore, filed a suit for declaration of his rights 
against the plaintiffs. This suit, however, was withdrawn without any liberty 
to cng a fresh suit on the same cause of action. During the ; pendency of the 


i Judge, 
No.26-A of 1051, confirming the decree passed [1988] A. L R. Bam. 457 
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above mentioned suit the house was sold in execution of the charge decree on 
March 2, 1944, and was purchased by the plaintiffs and a sale certificate was 
granted to them on October 13, 1944. In pursuance of this sale certificate 
laintiffs apphed on April 5, 1946, under O. XXI, r. 95, Civil Procedure Code, 
i9 908, for delivery of possession. They, however, were resisted by the defend- 
ant. After the resistance the Court granted the plaintiffs further time to make 
eee XXI, r. 97, Gai aac aS the papers 
ed on Novelsber 25, 1946. Subsequently, the plaintiffs put in another 
application under O. XXI, r. 95, and the defendant again resisted the delivery 
of posseagion on April 10, 1947. Thereafter the plaintiffs filed an application 
under O. XXI, r. 97, on April 21, 1947, which was, however, dismissed on the 
ground that action was taken more than 30 days after the defendant’. 
initial resistance on October 17, 1946. The plgmtiffs went in appeal against 
that órder, but the appeal was also dismissed on March 14, 1951. 

The present suit was filed during the pendency of the appeal, under O. XXT, 
r. 103, praying for a declaration that the defendant was not entitled to regist 
delivery of possession. The suit was opposed mainly on the ground that it 
was barred both by limitation as well:as by virtue of the provisions of s. 47 
of the Code of Civil Procedure. Both the trial Court and the Court of the 
District Judge, Nagpur, allowed the contentions of the defendant and dis- 
missed the suit of the plaintiffs. The District Judge while dismissing - the 
appeal of the plaintiffs, observed as follows :— 

“Tt may be contended that the defendant had the notice of the plaintiffs execu- 
tion proceedings when he had filed an objection to the sale of the house and, there- 
fore, no notice under O. 21, r. 22(1)(b), CP.C. was necessary. The objection, how- 
ever, was summarily dismissed on 3-12-1943, presumably on the plaintiffs’ contention 
that he had no locus standi. Even if this objectlon was dismissed because the plaintiffs 
were entitled to pursue the property, it was necessary to také further proceedings 
against -the defendant himself as representing the estate. It is nobody’s case that this 
was done. On the other hand, the names of the parties mentioned in the plaintiffy’ 


after issuing a notice to the defendant as contemplated by O. XXL r..66(2), C.P.C. and 
fact, ft appears that he was not associated at any stage with the proceedings culmi- 
nating in sale. In LLR. 49 All 880, (Chandiprasad v. Jamna), it has been held follow- 


ing 
Das Khetri, (LL-R. 42 Cal. 72), that a sale held without prepering a proclamation after 
notice to the legal representative of a deceased judgment-debtor under Order 21, Rule 
66(2), CP.C. is a nullity. On similar grounds, the sale held in plaintiffs charge decree 
is 


and cannot be enforced against the defendant. 
In this view the question whether the decision of the High Court in Mis. (First) 
Appeal’ No. 64 of 1848 operates as res judicata does not arise. I may, however, men- 


tion that as the decision arose out of proceedings under Order XXI, Rule 97, CP.C. and 
was given within the ambit of that provision, it would not operate as a decree within 
the meaning of section 47, C.P.C. which does not apply to proceedings after the sale 


The plaintiffs appealed to the High Court Bench at Nagpur. 


G. B. Sidhaye, for the appellants. 
K. B. Tare, for the respondent. p 
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MupHOLKAR J. This second appeal arises out of a suit instituted by the 
appellants under O. XXI, r. 108, of the Code of Civil Procedure. The rele- 
vant facts are as follows: The appellants instituted a suit against two per- 
sons, Moreshwar and his brother Madhao, for the recovery of money. That 
suit was civil suit No. 16 of 1932. Ultimately, a consent decree was passed 
therein on December 2, 1932. In accordance with the terms of that decree, 
the amount was payable in instalments, and for the recovery of that amount, 
a charge was created over certain property belonging to the- two brothers, in- 
cluding a house situate in Cirele No. 9/11 in Nagpur. This decree was even- 
tually registered on August 7, 1983. 

One Gangabai had obtained a money decree against Moreshwar and Madhao- 
in civil suit No. 1478 of 1984. In execution of that decree, she attached the 
house aforesaid and put it to, sale through the Court and that ho was 
purchased by the respondent for Rs. 400 on October 6, 1948. The sale was 
eventually confirmed on December 4, 1948, and the respondent was placed in 
possession of the house on February 25, 1944. 

During this period, the appellants were also taking steps to realise their 
charge. In those proceedings the respondent put in an objection to the sale 
of the house but his objection was summarily rejected on December 3, 1948. 
He, therefore, instituted a suit for a declaration of his rights against the 
appellants but withdrew that suit on July 29, 1944, without obtaining liberty 
to bring a fresh suit on the same cause of action. While this suit was pending, 
the house in question was sold for realisation af the charge m favour of the 
appellants and was purchased by them on March 2, 1944. The sale was 
confirmed in their favour and a sale certificate was granted to them on October 
18, 1944. 

In pursuance of the aforesaid sale certificate, the appellants applied under 
O. XXI, r. 95, of the Code for delivery of possession. The application m that 
regard was made on April 15, 1946, and a warrant for possession was issued. 
The execution of the warrant was, however, resisted by the respondent on 
October 17, 1946. The appellants did not make an application under O. XXI, 
r. 97, within 30 days of the date of resistance, but instead applied for a fresh 
warrant of possession. Such a warrant was issued in their favour and they 
attempted to execute it. They were again resisted by the respondent from 
obtaining possession on April 10, 1947. Thereafter, they made an application 
under O. XXI, r. 97, on April 21, 1947. This application was dismissed by the 
executing Court on December 15, 1947, on two grounds. One ground was that 
the application was barred by time as it had not been made within 80 days of 
the initial resistance to the taking of possession made by the respondent on 
October 17, 1946. The other ground wąs that the respondent was not the judg- 
ment-debtor of the appellants. Thereupon, the appellants preferred an appeal 
to the High Court at Nagpur. That appeal was dismissed by V. R. Sen J. on 
March 14, 1951, and the grounds on-‘which he dismissed the appeal were the 
same which were given by the executing Court. 

* During the pendency of the appeal, which the appellants had instituted to 
challenge the order of the executing Court under O. XXI, r. 108, they institut- 
ed the present suit for a declaration in which they have sought a declaration 
to the effect that the respondent was not entitled to resist delivery of possession 
on the ground that they had purchased the property in execution of a charge 
decree. The suit was resisted by the respondent on various grounds and was 
dismissed by the trial.Court. An appeal was then preferred by the appellants 
against the decision of the trial Court, but that appeal was also dismissed. 

What is contended before me on behalf of the respondent by Shri Tare is 
that a suit of this kind is barred both by limitation as well as by virtue of the 
, provisions of s. 47 of the Code of Civil Procedure. According to him, the 
proper course for the appellants would have been to make an application under 
O. XXI, r. 97, within 30 days of the initial resistance to possession made by 
the respondent, and that they having failed tolo sọ, were not entitled to bring 


\ 


od 
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.a suit more than one year after the first obstruction. As regards the second 


ground his contention is that by reason of the execution purchase the respon- 
dent stepped into the shoes of Moreshwar and Madhao and thus became a 
representative of those two persons and that consequently he could be regarded 
as a party to the litigation. For this reason he contends that the only remedy 
which the appellants had was to proceed against him in execution and not: by 
way of a separate suit. 

I shall deal with the second point first. Shri Tare has relied upon a number 
of cases in support,of his contention’ that a purchaser of a yudgment-debtor’s 
interest, jn immovable property at an execution sale is deemed to be his repre- 
sentative and that as such he must be regarded as a party withm the meaning 
of that expression as used in s. 47 of the Code. It is, however, not necessary 
for mę to consider any of those cases for one simple reason, and that reason is, 
that the stand taken by the respondent in the proceedings under O. XXL, r. 97, 
throughout was that he was not the judgment-debtor or a representative of the 
original judgment-debtors and that, therefore, the executing Court could not 
proceed against him under r. 98. This stand was reiterated by him im the 
appeal before this Court. As I have already stated, one of the grounds on which 
the application of the appellants under O. XXI, r. 97, was dismissed was that 
the respondent was not a Judgment-debtor or a representative of the judgment- 
debtor. That was also one of the grounds on which the appeal before the High 
Court was dismissed. That being the position, it seems to me that it is not open 
to the respondent to contend now that he was in fact a representative of the 
Judgment-debtors, and as such the only remedy open to the appellants lay in 
execution. 

To my mind, this is nothing but approbation and reprobation and, therefore, 
the respondent ought not to be allowed to contend now something just opposite 
of what he had -contended before the executing Court and before the High 
Court, and actually succeeded in his object by defeatmg the appellants’ appli- 
cation and his appeal on the basis of that contention. If authority were need- 
ed for this very obvious proposition I may refer to the decision of Kinkhede 
A.J.C. in Uttamchand v. Salgram.1 There the learned Additional Judicial 
Commissioner observed (p. 80): 

“I think the Additional District Judge was right in holding that the defendant 
could not take up consistent position and urge the defence of bar of s. 47, Ctvil 
P.C.,, as when the plaintiffs came in under that section he successfully maintained that 
that section did not apply and the remedy wes by regular suit. The defendant cannot 
blow hot and cold in the same bresth as tt were.” 


I respectfully agree with the learned Additional Judicial Commissioner and 
hold that whatever may be the true character of the respondent’s right, it is no 
longer open to him to contend that the proper remedy of the appellants was by 
way of a proceeding in execution. Indeed, I may also point out that in his 
pleadings in this very suit he has stated in para. 7: 

“It is denied that the order dated 15-12-47 is an order under section 47 C.P. Code. 
As such no appeal lies to the High Court. As an appeal, M.A. No. 64/48 in the High 
Court is infructuous.” 


Having taken this stand in his written statement, it is surprising that his 
learned counsel should have thought it fit to raise an opposite contention in 
argument before me. 

Now, as regards tke other point. The argument is that the duty of the 
appellants was to prefer an application within 30 days of the initial obstruc- 
tion, and that since they did not avail themselves of that remedy within the time 
allowed by art. 167 of the Limitation Act, it was not open to them to file a suit 
under O. XXI, r. 108, more than one year after the date of that obstruction. 

No authority is cited in support of this contention. But on examining this 
argument on principle it seems to me that it is not well-founded. No doubt, 

1 [9020] A. L R. Nag. 79. 
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QO. XXI, r. 97, does afford an opportunity to a decree-holder to make an appli- . 
cation thereunder within 30 days of the obstruction to the delivery of poases- 
sion made by the person in possession of the property; but art. 167 of the 
Limitation Act provides that this remedy is to be availed of within 30 days 
and that it cannot be availed of beyond that iod. But as has been held in 
numerous cases, including the one of this Court in Mukund v. Tanu!, the 
provisions of O. XXI, r. 97, are permissive and that a decree-holder is not bound 
to resort to those provisions even though he may have been obstructed in 
obtaining possession of the property in execution of a warrant for delivery of 
possession. This case is also an authority for the proposition that evens though 
a decree-holder may have failed to obtain possession under a warrant originally 
issued by the executing Court, he has a right, without having proceeded under 
O. XXI, r. 97, to obtain a fresh warrant for delivery of poaseasion. No doubt 
this Court has also held that if the resistance to the delivery of possession on 
the second occasion is by the same person and in the same right, then an appli- 
cation under O. XXI, r. 97, will havé to be made within 30 days not of the 
recond obstruction but of the first obstruction. That however is not a matter 
which is relevant for consideration for deciding whether a suit lies under 
O. XXI, r. 103, of the Code. So far as a suit under that provision is concerned, 
we have to confine ourselves to the provisions of that rule which are in the 
following terms: 

“108. EEEE E PE IE EEE OTT, Any party not being a judgment- 
debtor against whom an order is made under rule $8, rule 99 or rule 101 may institute a 
sult to establish the right which he claims to the present possession of the property; but 
subject to the result of such sutt (if any), the order shall be conclusive.” 

All that this rule contemplates is that an order should have been made under 
r. 98, r. 99 or r. 101. It does not say that the application invoking the powers 
of the Court must be made within limitation. Again, what this rule contem- 
plates is not merely correction of an error in an order passed -under one of 
these, rules but establishment of the decree-holder’s right to the possession of 
property which he had sought but could not obtain in execution. Limitation 
for such a suit under this rule is prescribed by art. 11A of the Limi- 
tation Act and the starting point of limitation, as will be clear from column 8 
of that article, is the date of the order. Where a suit is instituted within 
one year of that date, then, of course, it will have to be treated as being within 
time. Now, bearing in mind the fact that the omission to bring a suit within 
one year of the date of the order would conclude the decree-holder who has 
obtained a good title from asserting that title, it would be-clear that the law 
must be strictly construed. The argument of Sri Tare in effect amounts to 
this that the starting pomt of limitation should be the date of the order which 
would have been made by the Court upon an application under O. XXI, r. 97, 
made within 80 days of the first obstruction. I see no warrant in any of the 
relevant provisions of the Code of Civil Procedure or of the Limitation Act 
to justify such a construction. For these reasons I hold that the suit is within 
time. i 

It is clear from the decision of their Lordships in Radkhamadhub Holdar v. 
Monohur Mooker#® that the appellants having obtained the interest of Moresh- 
war and Madhao by reason of their purchase of the house in execution of the 
charge decree are entitled to exclude not only those persons but ‘also the res- 
pondent who was a purchaser of their interest: pendente igte. 

In this view, I allow the appeal, set aside the decrees of the two Courta 
below and decree the plaintiffs’ suit with costs in all the Courts. 

Leave to appeal under the Letters Patent is refused. 


Appeal alowed. 


1 (1088) 35 Bom. L. R. 1088, s. o, > 2 (6888) 18 L A. 97. 
[1688] A. I. R. Bam. 457, F.B, 
L. R.—38, 
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CRIMINAL APPLICATION—FULL BENCH. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, Mr. Justice S. T. Desai and 
Mr. Justice Miabhoy. 


THE STATE OF BOMBAY v. RAMGOPAL GANPATRAI RUIA® 


Criminal Procedure Code (Act V of 1898), Secs. 269(4), 267, 268—Case pending trial before 
Court of Session for Greater Bombay—Whather High Court can on application under 
s. 269(4) direct that case to be tried by Judge himself without a fury. 

Under s. 260(4) of the Criminal Procedure Code, 1898, the High Court can, by 
order, direct a case pending trial before the Court of Seaslon for Greater Bombay 
to be tried by the Judge himself without a jury. 

The provisions of s. 260(4) of the Code appily to all trials in which the accused 
is charged with an offence triable by a jury and the power conferred upon the 
High Court by that sub-section to dispense with the jury trial may be exercised 
by the High Court in all such cases. The sub-sectich makes no distinction between 
a trial before the High Court or the Court of Session for Greater Bombay and a 
trial before a Seaslons Court other than the Court of Session for Greater Bombay. 


On December 17, 1949, seven charges were framed against Ramgopal and 
unother (accused) by the Presidency Magistrate, 5th Court, Dadar, for 
offences under s. 409 read with s. 109 of the Indian Penal Code. Against th is 
order framing the charges, the State of Bombay filed Criminal Revisional 
Application No. 188 of 1950. On March 1, 1950, the High Court directed 
the Presidency Magistrate to frame charges as indicated in its judgment and 
then to proceed with the case. 

Thereafter, the Presidency Magistrate framed charges as directed in the 
aforesaid revisional application, and proceeded with the case, but eventually 
cancelled the charges and ordered the accused to be discharged. 

; this order of discharge, the State of Bombay preferred Criminal 

Revisional Application No. 1425 of 1950 and the High Court on June 22,.1951, 
set aside the order of discharge and directed that the accused be committed to 
the Court of Session, Greater Bombay, for trial. Thereafter the accused 
went to the Supreme Court and obtained, special leave to appeal against thè 
order of the High Court passed in Criminal Revisional Application No. 1425 
of 1950. The Supreme Court appeal was dismissed: on October 8, 1957. The 
case was then due to proceed in the Court of Seasion, Greater ‘Bombay, in 
accordance with the order of: the High Court passed in Criminal Revisional 
Application No. 1425. of 1950. 

-The State of Bombay made the present application to the High Court under 
S., 269(4) of the Criminal. Procedure Code for dispensing with the trial 
by jury and for direction by the High Court that the case should be tried by the 
Sessions Judge himself. It was stated in the application that there were about 
gixty witnesses who had to be examined for the prosecution and that the: case 
involved scrutiny and exammation of many documents and complicated account 


~ books of Dhanraj Mills for the last several years . Jt was also mentioned that 


the trial was not likely to be concluded within a period of two weeks from its 
commencement and that, therefore, it was not desirable that the case should be 
tried by a jury. 

The application was heard by Datar and Miabhoy JJ. who directed that in 
view of the fact thas the point involved in the case was of considerable import- 
ance the matter should be referred to a larger bench. In the course of the 
referring Judgment, delivered on March 5, 1958, Datar J. observed as follows — 


Daran J. The accused Nos. 1 and 2, who are opponents to this case, do not 
oppose this application. As, however, the matter is one that affects the jurisdic- 
tion of the forum. we called upon the learned Additional Aasistant Government 


*Decided, Marck 81, 1958. Orimindl Appli- cations Nos. 313 and 314 of 1058). 
cation No. 1709 of 1957 (with Oriminal Appli- 


~~ 
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Pleader to datisfy us under what provisions of the Code this Court could grant 
the relief asked for in this application. He relies upon the provisions of sub-s. 
(4) of a. 269 of the Criminal Procedure Code and says that the High Oourt has 
power to dispense with the trial by a jury. He has also drawn our attention 
to several casea where this Court has already passed orders dispensing with’ 
trials by jury in the Court of Session for Greater Bombay. In The State v. 
Lala Ram Sharondas', a Bench consisting of Mr. Justice Dixit and Mr. Justice 
Vyas dispensed with the trial by a jury and directed the Court of Session for 
Greater Bombay to try the case itself without a jury. Similar orders were 
obtained in The State’ v. Maheboobalikhan Nawabakkhan? and in Noerp AB- 
mohmed v. The Stata.? 
_ We feel considerable difficulty, in applying the provisions of sub-s. (4) of 
g. 269 of the Criminal Procedure Code to the case of a trial before the Court of 
Seasion for Greater Bombay. Section 267 enjoins that all trials under Chapter 
XXIII before a High Court or the Court of Session for Greater Bombay shail 
be by jury. Sub-section (1) of s. 269 empowers the State Government to direct 
that trial of all offences or of any particular class of offences before any Court 
of Session other than. the Court of Session for Greater Bombay shall be by 
jury in any District. Such power does not obviously vest in the State Govern- 
ment in-regard to the trial of offences before the Court of Session for Greater 
Bombay. Sub-section (€) of s. 269, in our view, seems to apply to those cases in 
respect of which.the State Government has power under subs. (1) of s. 269 to 
order trials by jury. If it appears to the High Court that the trial by Jury in 
such cases is undesirable for the reasons mentioned in sub-s. (€), it may, 
notwithstanding anything contained in any order made under sub-s. (1), by 
nrder, direct that such cases shall 'betried by the Judge himself without a jury. 
If sub-s. (7) of s. 269 does not apply to trials before the Court of Session for 
Greater Bombay, it would be difficult to see how the High Court could under 
sub-s. (4) dispense with the jury in the cases of such ‘trials. Mr. Choksi drew 
our attentin to s. 268 as it now stands, and contended that in view of the 
provisions of art. 254 of the Constitution the amendments of ss. 267 and 269 
made by the State Legislature, by Bombay Act XXXII of 1948, must be re- 
garded as void as the same are repugnant to the amendments made by the 
Central Act No. XX VI of 1955. : We have not heard him fully nor the Addi- 
tional Assistant Government Pleader on this point, as we thmk it desirable 
that the question involved in the present application should be -decided by a 
larger Bench. It need hardly -be stated that the point is of considerable 

importance and that there should be an authoritative pronouncement by this 
Court particularly in view of the fact that the point affects the procedure 
regarding trials of offences before the Court of Session, Greater Bombay. The 
present case itself, as is clear from.the facts mentioned above, has been pending 
against the accused for over eight years, and we are only anxious that it should 
not be further protracted by a wrong procedure being followed, which might 
vitiate the entire trial. We have already referred to the several cases in which 
this Court has directed that the trials in the Court of Session, Greater Bombay, 
should be held by the Judge himself without a jury. But the point we are ` 
considering here was not raised in those cases. The learned advocates on 
both the sides also submit that the pomt involved in the present case is of 
general im ee and that it is desirable that it should be decided by a larger 
Bench. e, therefore, propose to refer to a Special Benth the following 
question for their decision : 

“Whether the High Court can, in the circumstances stated in sub-a. (4) of.s. 200 
af the Criminal Procedure Code, by order direct a case pending trial before the Court 
a ie e e a a 

1 (1956) Criminal Application for Revision October 15, 19586 (Unrep.). 
No. slo of 1956, decided by Dixit and i (1958) Mer Gale F dmeeriannas ae 618 of 


(1958) Orfminal Airplication No No. 1160 be nE 7. on Sul uly 9,1 one. (Unrep.), 
1056; decided by Chainani and Shah JJ. : ‘se i eae 
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The question was considered by a full bench composed of Chagla C. J. and 
S. T. Desai and Miabhoy J.J. l 


Y. 8. Desas, Government Pleader, for the State. 
H. M. Choksi, with Shellim Samuel, for opponent No. 1, 
K. J. Khandalawala and 8. A. Desai, with 8. Samuel, for opponent No. 2. 


Cuacua C.J. An application to dispense with the jury in a case pending 
before the Sessions Court, Greater Bombay, was made to a Division Bench 
consistittg of my brothers Datar and Miabhoy and that Bench felt some diff- 
culty as to whether on a true construction of s. 269(4) of the Crimmal Proce- 
dure Code the High Court has the power to dispense with the trial by jury and 
has réferred this question to a larger bench;eand the question referred to us 
is whether the High Court can, in the circumstances stated in subs. (4) of s. 
269 of the Criminal Procedure Code, by order direct a case pending trial 
before the Court of Session for Greater Bombay to be tried by the Judge him- 
self without a jury. 

Now, in order to understand and appreciate the difficulty that has arisen, 
it is necessary ‘to look at the various amendments in the Code of Criminal 
Procedure made both by the Parliament and by the State Legislature. The 
scheme of the Code baton it was amended by Act XXXII of 1948, which 
is a Bombay Act, was that all trials before the High Court were by jury, and 
that is s. 267. Then s. 268 dealt with trials before'a Court of Session and 
the original provision was that the trials were to be either by jury or with 
the aid of assessors. Section 269 enabled the State Government to direct that 
the trial of all offences, or of any particular class of offences, before any Court 
of Session, shall be by jury in any district, and to revoke or alter such order. 
Therefore, the original Code drew a sharp distinction between trials before 
a High Court and trials before a Court of Session. Whereas in the case of 
a trial before a High Court, trial by jury was obligatory, in the case of 
trials before the Sessions Court the trial could be by jury or with the aid of 
assessors and it was left to the State Government to decide by notification in 
which district and in what classes of offences trial should be by jury. Then 
came Bombay Act XXXII of 1948 and the object of this Act was to consti- 
tute the city of Bombay into a separate district and to set up a Sessions 
Court and to have cases arising in the city of Bombay triable by that Court 
of Session. For that purpose the Criminal Procedure Code had to be amend- 
ed. The first amendment was to s. 267 which provided, as amended, that not 
only trials before the High Court, but also before the Court of Session for 
Greater Bombay, shall be by jury. Section 268 was amended by adding the 


words ‘‘subject to the provisions of section 267’’, so that s. 268 only applied - 


to Sessions Courts outside Greater Bombay. In other words, the result of 
the amendment was that, as far as Greater Bombay was concerned, it was 
ut in the same position as the High Court and trials before the Court of 
Sesion for Greater Bombay had to be by jury. With regard to Seasions 
Courts outside Greater Bombay, the position continued to be the same. 
Then came Act XXVI of 1955, which was passed by Parliament, and which 
by amending s. 268 did away with trials with the aid of asseasors. It also 
enacted sub-s. (4) of s. 269. The object of enacting this sub-section was to 
do away with Jpry trials in two classes of cases: (1) where the volume of 
evidence was such “that it was not desirable that the jury trial should take 
place as it was not likely that the trial would be concluded within a short 
time; and (2) where the complexity of the evidence was such that men with- 
out legal training might be assumed not to be in a position to understand or 
appreciate the evidence led in the Court. The question that we have to con. 
sider is whether sub-s. (4) of s. 269 applies only to s. 269 or it also applies 
to s. 267; in other words, whether the power that has been conferred upon the 
High Court to dispense with a frial by jury is confined to cases triable by jury in 
a Court of Session other than the Court of Session for Greater Bombay, and also 
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whether that power caxinot be exercised by the High Court in cases where 
the trial is before the High Court itself. 

Now, first turning to thé language of sub-s. (4) of a. 269, the sub-section 
opens with the words ‘‘When, in respect of a trial in which the accused i8 
EO with an`offence triable by jury’’; then come the operative words as 
to what conditions are to, be satisfled before the High Court could exercise 
the power, and the power of the High Court is expressed in this language at 
the end of that sub-section — 

“ ..the High Court may, notwithstanding anything contained In any order made 
under sub-section (1), by order, direct that that case shall be tried by the Judge him- 
self without a jury and-the Judge shall proceed to try the case accordingly.” e 
The first diffculty is caused by the important power being conferred upon 
the High Court in an enactment which is a sub-section of a section. Section 
269 deals with the power of the State Government to direct by notification 
in which Courts of Session trials will be by Jury and it is in this section that 
this important enactment finds a place. The other difficulty is caused by the 
fact that the non-constat clause is confined to s. 269(1); in other words, it 
may appear as if sub-s, (4), by reason of this non-constat clause, only applied 
to the provisions of s. 269(1). But in order properly to construe s. 269, cer- 
tain principles must-be borne in mind. In enacting this sub-section, the 
Legislature was putting on the statute-book a remedial legislation. Parlia- 
ment was convinced that there were certain types of cases where it would be 
wrong to have a trial by jury. Parliament was impressed by the fact that 
a great deal of time would be wasted if, in cases of complexity or where the 
volume of evidence was large, cases were tried by jury. Now, if that was the 
object with which sub-s. (4) was-enacted, it is difficult to believe that Parlia- 
ment wanted only ‘the citizens living in the districts to benefit by that re- 
medial legislation and not the people living in the city of Bombay. There is 
no reason why, if cases presented difficulty by reason of the volume of evi- 
dence or the complexity of evidence, in the Court of Session for Greater 
Bombay or in the High Court any other principle should be adopted than the 
principle embodied in sub-s. (4) of s. 269; nor could it have been the view of 
the Legislature that, in all cases coming before the Court of Session for Greater 
Bombay or the High Court, the citizens should have the benefit and the advant- 
age of trial by jury. If that right was considered to be so important as never 
- to be taken away under any circumstances, then again it is difficult to under- 
stand why the people tried in the districts should be deprived of that right 
und the right should only have been preserved for those who were tried in the 
Court of Session for Greater Bombay. If we are right in the view we are 
taking with regard to the object that the Legislature had in enacting sub-s. 
(4), then it is our duty to place an interpretation upon subs. (4) which will 
earry out that objective and which would effectuate the intention of Parlia- 
ment. i 

Undoubtedly, if the language of sub-s. (4) was not capable of bearing the 
construction which we are proposing to put upon it, then whatever might have 
bean the object of Parliament, whatever mischief it intended to remedy, we 
would be compelled to construe the section according to the language used 
by the Legislature. But, in our opinion, the language used by the Legislature 
is capable of being construed in a manner which would carry out the object 
which the Legislature had at heart. Now, in the first place, the language used 
in the opening words of s. 269(4) is wide enough to covey not only trials which 
are held in the Seasions Courts in the districts, but also in the Sessions Court 
in Greater Bombay and also in the High Court, because the language used 
ig “‘In respect of a trial in which the accused is charged with an offence triable 
by jury.” The expression ‘‘trial’’ is not qualified in any way by the Legis- 
lature; every trial where the decused is charged with an offence triable by 
jury is a trial which comes within the purview and ambit of s. 269(4). It is 
true that better drafting required that s. 269(4) should have been enacted as 
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a separate section; but this Court has taken the view, in construing many 
pisces of legislation, that even a proviso in certain cases be looked upon 
as a substantive legislation, and sub-g. (4) is not a proviso: It is an independ- . 
ent provision of law in the sense that it does not purport to be a proviso to 
any earlier sub-section of s. 269. Therefore, there is no objection as far as 
canons of construction are concerned in looking upon sub-s. (4) as an inde 

dent substantive provision of law with regard.to dispensing with trials by 
jury. It is also true that better drafting required that the non-constat clause 
should have referred, not only to sub-s. (1).of s. 269, but also to s. 267, But 
it is. again possible to explain why the Legislature only referred to s. 269(1), 
and not to s. 267, and the explanation is this. Section 269(1) was dealing 
with cases where the State Government had issued specific notifications, direct- 
ing trials by jury in certain districts, and lest it be said that by reason of 
the exercise of power by the State Governmené the power of the High Court 
under s. 269(4) was taken away, the Legislature for greater caution specifi- 
cally enacted that, notwithstanding the provisions of s. 269(1), the High Court 
was giyen the power to direct that the trial should be without a jury. Im the 
case of s. 267 no such provision was necessary and no such caution had to be 
exercised, because in a case falling under s. 267 what the High Court would 


-© be doing would be to exercise its power to direct otherwise. than what was 


provided by law under s. 267. In that case the High Court would not be 
passing an order contrary to a notification issued by the State Government. 
In our opinion, therefore, the provisions of s. 269(4) apply to all. trials in 
which the accused is charged with an offence triable by jury and the power 
conferred upon the High Court by that sub-section to dispense with the jury 
trial may be exercised by the High Court in all such cases. Further, in our 
opinion, sub-s. (4) of s. 269 makes no distinction between a trial before the 
High Court or the Court of Session for Greater Bombay -and a trial before a 
Sessions Court other than the Court of Seasion for Greater Bombay. 


' We will answer the question submitted to us in the affirmative. 


. The judgment of Mr. Justice Datar and Mr. Justice Miabhoy points out 
that this js a.clear case where the High Court should exercise its power under 
£. 269(4) if it has the power. We agree with these two learned Judges and 
we will, therefore, direct that this case should be tried by the Judge himself 


without a jury. on 
accordingly. 


‘INCOME:TAX REFERENCE. 


` Before the Howble Mr. M. C.. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 
MESSRS. POHOOMAL BROS. (PEDHI), BOMBAY 


y. v. 
THH COMMISSIONER OF INCOME-TAX, BOMBAY CITY.* 
Indian Income-tax Act (XI of 1922), Sec. 10(2)—Destruction of stock-in-trade’ of assesses 
a by enemy actlon—Assessee not receiving any value for such destruction—Whether 
_ ruch loss a trading lose which could be allowed—Payments made towards business 
which has come to an end—Whather such payments could be claimed as permissible 
deductions. ; 


If the stock-in-trade of a trader assesses is destroyed for any reason and no cash 
takes the place of the stock-m-trade and the amessee receives no value for it, then 
the loss must be looked: upon as a total trading loss which the assessse would be 

' entitled to bring into account in submitting his assessment with regard to that 
*Decided, March 10, 1958. e moome-tax Reference No. 85 of 1057. 
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Green v. J. Güksten & Son, Ltd. Strong and Company of Romsey, Ltd. v. Woodi- 

feld’, Motamal Jethumal v. Commr. of Income-tax" and London Investment Co. v. 

I. R. Comers,‘ referred to. se alt 

Mere payments towards rent and salaries made in respect of a non-existent busi- 

ness is not sufficient to justify the amessee in claiming them as permissible 

deductions under the Indian Income-tax Act, 1922. He bas got to go further and 

establish that the lability was initially incurred in respect of these payments for 

the purpose of the business and that lability could not be put an end to when the 

business came to an end. 

The Commissions of Inland Revenue v. The Falkirk Iron Co, Ltd* and Hyett 

(H. M. Inspector of Tares) v. Lennard,’ followed. à 
Mgses. Ponoosran Bros. (asseaseo) was a firm which had its head office in 
Bombay and branches in various parts of the world. For the vere ed 
1942-48 corresponding to the aceounting period from April 6, 1941, to 
26, 1942, the agseasee claimed total loss of Rs, 2,09,000 in’ respect of their 
branches situated at Manila, Saigon and Kualalumpur. The assesaee alleged 
that these territories were run over by the Japanese and as a result they suffer- 
ed heavy losses including the destruction .of their stock-in-trade. In the total 
Joss claimed, the asseagee included a sum of Rs. 1,01,090 in respect of the loss 
caused to him by the destruction of the stock-in-trade and a sum of Rs. 1,07,910 
in respect of salary to staff, rent, boarding expenses and insurance. The Income- 
tax Officer rejected the claim of the asseasee. Before the Appellate Assistant 
Commissioner the assessee filed a revised claim of loss of Rs. 3,12,030. The 
Appellate Assistant Commissioner estimated the loss to be allowed at Rs. 1,82,500. 
On appeal by the Department, the Appellate Tribunal rejected the claim of the 
agseasee observing in its order as follows :— i 

“...What has happened is that the assessce owned various shops in Manila, Saigaon 
and Kualahmpur and other places. Before the end of the accounting year under refer- 
ence the Japanese ran over the country. It is stated that the business premises were 
looted and the business came to an end. Actually nothing is known as to what happened 
to the stocks or to the debtors or to any other assets of the business. Some may have 
been lost, some may have been pilfered by the employees, some may have been sold by 
the employees who pocketed the money. The business as a whole was run over by the 
enemy and came to an end. There is no provision to allow such losses as revenue loses. _ 
Jt ig not even established that the loss took place in the year of account. It may be that 
these shops were ransacked yeers after. Even if it may be presumed that the losses were 
suffered by the asgessee in the year of account, such losses cannot be allowed as a re- 
venue deduction. The whole capital invested by the asseasee was lost. It is not proved, 
in our opinion, that any business as such was being carried on after the Japanese ran 
over the island. Technically, perhaps, the Income-tax authorities would be right in 
asseeming the profits from Manila, Saigaon and Kaulalumpur im respect of the first 9 
months when the business was being carried an. According to the assessee’s own state- 
ment the total profit earned by these branches was over Rs. 80,000. Considering that 
the asessee has lost everything there, we think that the Department took a reasonable 
view of not bringing to taxation the profits from these branches. We think that the 
Appellate Assistant Commissioner erred in allowing the claim of loas....'The nature of the 
expenses is, however, such that there is no provision under the Income-tax Act under 
which such expenditure can be allowed. When the business came to ain end, it is not 
known what happened to all the employees, They were in enemy occupied territories. 
It is not known whether those employees were in fact carrying on other business or their 
own business. No enquiry has either been made to show that in every case payment 
has been made to a wife or a child of a person who was even alive, What to say of his being 
in the employment of the assemsee.~ In reality, the payments are alleged to have been 
made in India to the familles of the employees who -used to be in the employment of the’ 
ansessee prior tp the assessment year 1944-45. It was suggested that the business was 
1 (1929) 14 T. O. 364. 4 [1957] 1 AN E. R. 277. l 


23 (1908) 5 T. ©. 215. 5 -(1988) 17 T. C. 625. 
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baihg carried on in those places. There is no evidence to prove the nature of the busi- 
ness carried on. On the one hand it is stated that the stock and the debtors were looted 
and the whole of the island was rum over, an the other hand claim is made for business 
expenditure. What would have happened if the Japanese had continued to be in occupa- 
Hon of these islands? We think that the Appellate Assistant Commissioner erred in 
allowing the claim of the assessee.” 

The: following questions were referred to the High Court: 

“(1) Whether on the facts and under the circumstances ‘of the case there is any 
evidence on record to justify the conclusion of the Tribunal that the petitioner firm is 
not entitled in law to claim the loss estimated by the Appellate Assistant Commissioner 
at Rs, 182500 (Rupees one lakh alghty-two thousand and five hundred) for loss of 
stock-in-trade and outstandings by way of trading lors of revenue nature in computing 
the total income of the petitioner firm? 

(2) Whethet on the facts and under the cirdlmmstances of the case there is any 
evidence on record to justify the conclusion of the Tribunal that during the assessment 
years 1843-44 to 1946-47 when the petitioners firm’s business remained in suspension 
the petitioner firm ia not entitled to claim the expenses incurred by them for remunera- 
tion of the staff, their messing expenses and rent amount to the sald four sums of Rs. 
60,000 CRupees sixty thousand), Rb. 56,000 (Rupees fifty six thousand), Rs. 50,000 (Rupees 
fifty thousand) and Rs. 40,000 (Rupees forty thousand) for the assessment years 1943-44, 
194445, 1945-48, and 1946-47 respectively as allowed to them by the Appellate Assistant 
Commissioner?” 


The reference was heard. 


R. J. Kolah, with H. G. Advani, for the assessce. 
a. N. Joshi, with R. J. Joshi, tor the Commissioner. 


Cmm C. J. In this reference we are concerned with the assessment of 
the well-known firm of Messrs. Pohoomal Bros. for the assessment years 1942-43 
to 1946-47. The firm has its head office in Bombay and its branches in various 
arts of the world. We are concerned with three branches which were at 
Manila, Saigon and Kualalumpur, and the first important question that we 
have ie decide on’ this reference concerns the assessment year 1942-48 which 
corresponds to the accounting period April 6, 1941, to March 26, 1942. Now the 
finding is that the business of the asseasee in these three branches was carried 
on for nine months of the accounting period and the Japanese. occupied these 
places in December 1941 and no further businees could be carried on. The 
assesses made a certain claim with regard to losses in these three branches re- 
E from the destruction of stock-in-trade by the invading Japanese. The 
ppellant Assistant Commissioner estimated the loss which should be allowed 
me 1,42,500 for the Manila branch, Ra. 40,000 for the Kualalumpur branch 
and nil for the Saigon branch. Against this ‘decision the"Department went in 
appeal to the Tribunal and the Tribunal accepted the contention of the Depart- 
ment and disallowed these losses. The assessee has made this claim on the 
basis that these losses represent trading logses and from a commercial point of 
view these losses should be allowed. On the other hand, the view taken by 
the Tribunal was that, inasmuch as the losses were due to enemy action, that 
was a factor which was not incidental to the trade which the assesses was car- 
rying on and that logs could not be allowed. The Tribunal also took the view 
that, in any case, these losses cannot be allowed as a revenue deduction: the 
most that could be said was that the whole capital invested by the assessee WAS 
lost and the capital fosses could not be allowed as a deduction. 

Now, the question that we have to consider is whether, when a trader loses 
part of his stock-in-trade or the whole of it, that is a loas that can be looked 
upon as a trading loss from a commercial point of view. Mr. Joshi says that 
you must enquire into the cause of that loss; if the cause is incidental to the 
trade, then the loss should be allowed; but if the cause has nothing whatever 
to do with the carrying on of a business and is not a risk incidental to the 
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business, then the loss should not be permitted. Mr. Joshi further contends 
that, if the stock-in-trade was destroyed by fire, then it could be said that fire 
məy be looked upon as a risk which is associated with a trade having stock- 
im-trade and which may be stored in a particular place which may catch 
tire; but when we come to enemy action, it is Impossible to suggest 
that the Japanese invasion was a risk which was incidental to the asseasee car- 
rying on business. Now, in our opinion, the principle suggested by Mr. Joshi 
is not the correct principle. We would like to consider the principle first 
apart from the authorities, The stock-in-trade of a trader constitutes the very 
basis for his carrying on his business for earning profits. If he makes profit out 
of that stock-in-trade, he must pay tax; if he makes lossea, he is entitled to 
deduction. As we will presently point out, it has even been held that, if the 
stock-in-trade is insured and the insurance money which is paid in lieu of the 
destruction of the stock by fire is*more than the book value of the stock-in-trade, 
the trader is bound to pay tax, not on the book.value of the stock-in-trade, but 
cn the amount which he actually receives in lieu of the stock-in-trade which is 
destroyed. The matter may also be looked at in this way. The account which 
a trader maintains of his stock-in-trade is ordinarily maintained in the fol- 
lowing manner: he shows the opening balance at the beginning of the year of 
the stock in hand; he debita various purchases made and he credits various 
sales effected; and at the end of the year he shows the stock-in-trade in hand 
either at the market value or at cost price according to the system which he 
maintains, It is from the account so maintained that it is possible to determine 
whether at the end of the year the trader made profit or logs, Whatever 
atock-in-trade may be sold out is brought into the account as the cash equiva- 
lent of the stock-in-trade; but the stock-in-trade goes out of that account. If 
the cash equivalent is higher than the book value, the trader profits and sgo 
does the Taxing Department; if the cash equivalent is leas than the book value, 
the trader loses and so does the Taxing Department. Lf that be the true prin- 
ve then we fail to see what difference it makes to that principle if, instead 
a particular stock-in-trade realising a particular cash value, it does not 
realize anything at all. To that extent the trader’s logs is greater. Therefore, 
in this case, this particular stock-in-trade, instead of realising a certain cash 
equivalent, did not realise anything at all; and from this point of view, the 
cause of los ig irrelevant, Whatever may be the cause for the logs of the 
stock-in-trade, the essential fact to bear in mind is that the stock-in-trade has 
gone out of the business, and it so happena, that the stock-in-trade has realised 
yo cash, It is illogical, in our opinion, to say that if the stock-in-trade had 
realised Ra. 5, we could have assessed the loss, but if the stock-in-trade realised 
nothing, the trader is not entitled to that deduction. Any loss caused to the 
stock-in-trade must in its very nature be a loss incidental to the trade, and, 
therefore, when the authorities speak of a loss being incidental to the trade, they 
never contemplate a case in which the stock-in-trade itself is destroyed, and 
this will be amply borne out when we look at the authorities. 
There is a leading English decision which is the basis of all décisions on this 
panene point and that is to be found in Green v. J. Giikstem & Son, Ltd.) 
ow that was really a converse case where timber which was the stock-in-trade 
of the assessee was destroyed. The timber was insured and the insurance 
money which the asseasee received was very much more than the book value 
of the timber; and the House of Lords held, confirming the decision of the 
Court of Appeal and the trial Court, that the whole gum recovered was a 
trading receipt to be taken into account in computing the profita of the assegsee. 
Mr. Justice Rowlett, who always approached these matters with a robust com- 
monsense, at page 875, pointa out the nature of a trading account; and he 
says — 
“++ Jt starts with the stock-in-trade in hand at the beginning of the year on the left 
1 (1029) 14 T. O, 364. 
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hand side, then the amount of purchases, and then the amount of expenses, and then there 
is the total On the other side there is, of course, the amount of sales and the stock- 
in-trade that is left at the end of the year: that is totalled and the difference betwoer 
the two would normally show the gross profit or the gross loes on the. year’s trading. 
But in the year in question, owing to the fire, some of the stock which they had at the 
beginning of the year and which they bought during the year is not accounted for either 
by the sales or by the stock-in-trade which is left, because it has been burnt” 

Then he asked the question (p. 375): 

'. “How do the Redpondents bring that in They bring that in as en Item ‘timber dew 
troyed’. At what price do they bring that in?” 

ane learned Judge said (p. 875): 

T ib? quai Gadd “ths E E E E E ican Wika eae 
ee a 
that they have so received instead of the timber. What they bring in is a figure being 
the estimated cost price of the timber.” 

And tho learned Judge says that this is not the correct way of accounting for 
_ the receipt of the insurance money and says (p. 375): 

“,..It seems to me that the Respondents must account for this timber that has been 

destroyed by fire, they have received the money from the insurance company in place 
of it, Fe ee ae ee nr ee ee ae ese re eae 
instead of the timber.” 
When the matter went to the Court of Appeal, it was argued that the timber 
company did not trade in fires and, therefore, any: profit it had made on insu- 
rance should not be allowed to be subjected to income-tax. This argument 
was rejected by the Master of the Rolls, Lord Hanworth, who said (p. 377) : 

“.,.governed by ordinary business prudence, and mindful of the fact that untoward 
ovents take place both by land and by sea, the Company take steps to insure an indem- 
nity being paid to them whether they lose thelr stocks in transit to them by perils of 
the sea, or whether they lose it in situ on land by the perils and miafortune of fire.” 
The House of Lords confirmed the view of the Court A Appeal, quoting with 
approva! the remarks of Lord Jugtice Sargant (p. 384 

ot ae ae oie cen 

at, all to do with the amount of the loas or with the amount which has been recovered 
in respect of the loss. That amount is a gain of the Company in the course of its busi- 
ness no leas than the sale price of the timber would have been tf the timber had been 
sold in the course of ofdinary sales during the continuance of the Company’s business; 
and in estimating the belance of the profits or gains which the Company has to bring 
into account for the purposes of Income Tax, the amount of the exceas of the sum re- 
covered over the book value of the timber in the Company’s books has to be brought 
ey a bre nr ae ee nin eee ac eee! ey Cue ae oy 
course of business’ at that price.” 
Therefore, we must apply, the sdme test to the logs of this timber as we would 
have applied if the timber had been sold in the ordinary course of business and 
had fetched no piles whatever. Viscount Dunedin puts the matter in this 
may (p. 884) < 

e EE E T "10 hal E E E E E E A 
cáise Ok beir balaa I think it was. They had that amount af timber, which they 
got rid of and for which they yot a certain price, and then they could begin again.” 
In that case the asseesee got rid of the timber by reason of the fire and got 
Insurance money which was profit. In this case the stock-in-trade has been 
got rid of by a procesa which has been neither profitable to the agsessee nor 
to the Department. | 

Mr, Joshi relied on an earlier Tor reported in Strong and Company 
of Romsey, Lid. v. Woodtfied".. t case, a brewing company, which also 
owned licensed houses in which they earried on the business of innkeepers, in- 


I 41006) 5 T. O., 215. 
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curred damages and costa to a certain amount on account of injuries caused 
to a visitor staying at one of their houses by the falling in of a chimney; and 
the House of Lords held that the damages and costs were not allowable as a 
deduction in computing the company’s profita, and the Lord Chancellor, at 
page 219, says: j 

‘In my opinion, however, it does not follow that if a loss is in any sense connected 
with the trade, it must always be allowed as a deduction; for it may be only remotely 
connected with the trade or it may be connected with something else quite as much as 
or even more than with the trade. I thgnk only such losses can be deducted as are 
' connected with it in the sense that they are really incidental to the trade itself. They 
cannot be deducted if they are mainly incidental to some other vocation, or falf on tho 
trader in some character other than that of trader.” 


With respect, we agree that thig is the correct test. Now can it be said shat, 
when the stock-in-trade of a trader is destroyed, that loss falls on him in some 
character other than that of a trader, or that this logs is incidental to some 
other vocation or business? As we said before, business can only be carried 
on and business can only earn profits provided there ik a stock-in-trade, and if 
the stock-in-trade itself is destroyed, it is not only a logs but a calamity as 
far as the business is concerned. 

There is a judgment of the Patna High Court in Hotamal Jethumal v. Comonr. 
of Income-tazx', which is really based on Green v. J. Glksten & Son, Lid.; but 
there is a significant passage in the judgment of Mr. Justice-Manohar Lall at 
page 163 where the learned Judge says: i 

“ ..Suppoœsing the timber had been sold to a customer and he had failed to make 
any payment at all and the amount due from the customer had been lost or had become 
irrecoverable, it cannot be seriously argued that such a loss would not have been a 
trading loss.” f l 
So the learned Judge here, while he is dealing with a case of logs by fire, 
- applies, with respect, the correct principle, that if the sale of the stock-in-trade 
did not in fact fetch any price, then the whole value of the stock-in-trade 
would be trading loss; and Mr. Justice Meredith points out (p. 164): 

“...Thbere is no question of ity (Le. the stock-in-trade) being & capital loss in the 
case of stock-in-trade, though -that might be so.in the cease of a building destroyed by 
Therefore, any suggestion, which suggestion seems to have been accepted by 
the Tribunal, that the low of stock-in-trade can be looked upon as a capital 
loss, ig negatived by this learned Judge. -` 

Mr. Joshi has drawn our attention to a very recent decision of the English 
Courts reported in London Investment Co. v..T. R. Comrs.*, and at page 282 
Lord Evershed, Master of the Rolls, derives the principle from Gliksten’s 
case and also from another English case of The Commissioner of Inland Reve- 
nys v. Newcastle Breweries, Lid.3, as being that: 

“...Where a trader is dealing in any kind of commodity and where for any reason 
part of that commodity, his stock-in-trade, disappears or is compulsorily taken or Is 
lost, and is replaced by a sum of cash by way of price or compensation, then prima 
facie that sum of cash must be taken into the account of profits or gains arising to 
the trader from his trade.” OS 
What is to be noticed is what the learned Master of the Rolls emphasizes, 
namely, that the stock-in-trade may: be lost ‘‘for any reason’. If it is lost— 
and that is the material fact—and it is substituted by a sunf of cash, then that 
sum must be taken into the account of profits and gains of the business. If 
that be the true principle with regard to profits made by a trader, and if that 
be the trne principle which the Taxing Department is entitled to avail itself 
of, the principle must be equally true in the converse case, and the converse 


l (1946) 15 I. T. R. 155. , 8 (1027) 12 T. O. 927. ` 
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case is that if the stock-in-trade ia destroyed for any reason and no cash takes 
the place of the stock-in-trade and the asseasee receives no value for it, then 
the logs must be looked upon as a total loss which the assessee would be en- 
titled to bring into account in submitting his assessment with regard to that 
business. ` 

The other contention urged by Mr. Joshi is that, even assuming the assesses 
was entitled to a deduction in respect of this loss, he has failed to prove the 
actual amount of the loss. Now that, in our opinion, is a question of -fact and 
the Appellate Assistant Commissioner ongan estimate has come to the conclu- 
gion that the loss in respect of Manila was Rs. 1,42,500 and in respect of Kua- 
lalumpfur it was Re. 40,000. Unless that finding is disturbed by the Tribunal, 
that finding must stand. Just as it is not always possible to determine the 
profits from actual evidence or actual materials and the Taxing Department 
estizhatea the profits, similarly, if for reasoms over which the assessee has no 
control there are no actual materials to show what was the stock-in-trade which 
was destroyed, it was open to the Appellate Assistant Commmissioner to esti- 
mate the loas from such materials as were available, and the materials available 
in this case were the previous balance sheets and proftt and loss accounts of 
the business. 

In our opinion, therefore, the assesses is entitled to succeed with regard to 
the deductions which he has claimed for losses which the Appellate Assistant 
Commissioner has estimated at Rs. 1,82,500 for the destruction of the stock- 
in-trade at Manila and at Kualalumpur. 

Turning to the second branch of this reference, various expenses were 
claimed by the agsessee for the years 1943-44 to 1946-47 and these expenses 
were allowed by the Appellate Assistant Commissioner. Broadly speaking, 
these expenses represent the salaries paid by the assessee to the staff who still 
continued at these places which were occupied by the Japanese, monies paid 
to their dependants in India, and also the rent paid for the premises in which 
the business was being carried on. Now, in this case, the assessee is met with 
a serious difficulty at the very threshold. The Appellate Assistant Commis- 
sioner took the view that the businesses at these places were suspended for 
reasons beyond the control of the asseasee and, therefore, the salaries, etc. paid 
or payable to employees at these places together with their messing expenses 
and rent payable must be allowed as a deduction. The Tribunal has not ac- 
cepted that finding of fact and the view taken by the Tribunal is that the 
business at these places had come to an end. Now, whether the business was 
suspended or had come to an end is a question of fact, and if the Tribunal 
comes to that conclusion, it is binding on us. The only way it could have 
been challenged was by asking for a reference on the ground that there was 
no evidence to justify that finding. Now, curiously enough, in the application 
for reference that the assessee made, it perfectly well understood the position, 
because in para. 10 of the application the asseasee stated that the Tribunal 
allowed the appeal of the Department 

“on the ground more particularly mentioned in the said order, namely, in short, 
that according to the Tribunal the business of the petitioner firm at the said branches 
came to an end when the Japanese conquered the sald places and therefore the ex- 
penses Incurred from the year 1943-44 to 1948-47 could not be allowed to the petitioner 
firm.” a 
Therefore, the asseasee had no doubt im its mind as to what was the finding 
of fact of the Tribunal, namely, that the business of the petitioner had come 
to an end. Now, notwithstanding that, for some reason which it is difficult to 
understand, that finding was not challenged and the finding stands to-day 
uncontroverted and unchallenged. What Mr. Kolah has relied on is a question 
which we referred to the Tribunal under s. 66(2) which was on the assumption 
that the petitioner firm’s business remained in suspension, and Mr. Kolah says 
that by asking the Tribunal to submit a statement of the case on that question 
we tacitly, if not directly, accepted the contention of the assessee that the find- 
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ing of the Tribunal on a question of fact that the business had come to an end 
was erroneous. Now that is an entirely erroneous view to take both of our 
powers under s. 66(2) and of what actually happened on this occasion. It is 
unnecessary to repeat what is quite elementary, that our jurisdiction under 
that section is purely an advisory jurisdiction. We are not an appellate Court 
of facts, nor is it our function to find facts. We can only interfere with find- 
ings of fact if we are satisfied that facts have bean found without any evidence 
or materials.. But before we can say so, we must direct the Tribunal to state 
a case with regard to that question. The question as has now been framed, as 
we said before, assumes that the business was suspended. That was the find- 
ing of fact of the Appellate Assistant Commissioner, and if the asseasee can 
satisfy us that on the record that finding has been accepted by the Tribunal, 
then certainly the question of law would arise on that assumption. But.if on 
the record the finding still remains that. the business came to an end, then 
whatever the legal position may be with regard to the business which has been 
suspended and has not come to an end, that legal position cannot be canvassed 
on the present state of the record. It may be unfortunate for the assessee, 
but we do not see how we can help’ the asseases, because it bd dapat tad Yi 
to him now to ask for a reference with regard to that question as such a refer- 
ence would be time-barred. Nor will any useful purpose be served by 
Mr. Kolah’s, suggestion that we should call for a supplemental statement of 
the case. The statement of the case contains all the materials that we want 
and the statement of the case expresaly states that the Tribunal has found that 
the business has come to an end. What possible useful purpose will be served 
by our asking the Tribunal again to tell us what they have found on this mat- 
ter? Mr. Kolah wanted to take us through the affidavits filed and the judg- 
ment of the Appellate Assistant Commissioner in support of his contention 
that the business was suspended and had not come to an end. But these argu- 
ments cannot be advanced before us when we are functioning as an advisory 
tribunal. Mr. Kolah also suggested—rather faintly—that the Tribunal, when 
it spoke of the business coming to an end, really meant that the business was 
suspended. Now, surely, it would be doing injustice to the Tribunal to assume 
that it does not know the distinction between a business being suspended and a 
business coming to an end; and if the Tribunal has advisedly used the expression 
‘‘busineæ coming to an end’’, we cannot assume that it meant something which 
ig the exact contrary of the meaning of that expression. But Mr. Kolah says that, 
even assuming that the business had come to an end, he is entitled to the ex- 
penses Incurred in these branches. Mr. Kolah’s argument is that, so long as 
the business of the agseasse was being carried on—which undoubtedly was 
carried on—from the head office at Bombay and at other places, the mere fact 
that the branches at these three places were closed down would not justify the 
Department in refusing to the assessee the expenses incurred in respect of 
these branches; and Mr, Kolah says that admittedly the expenses were incurred 
in respect of these branches. Now the principle, as far as we can see, which 
applies is that, if an asseasee has incurred a long-term liability, the fact that 
a part of the business is closed down would not justify the Department in refus- 
ing to treat the discharge of that liability by the assessee as a deductible expen- 
diture. The simple cases that strike one are of premises taken on long lease 
or of the services of a person employed on a fairly long tenure; and while the 
lease of the premises is subsisting or the contract with thp employee is subsist- 
ing, the fact that busimess is not carried on in the premises or the services of 
the employee. are no longer required for that business would not justify the 
assesses in not, paying the rent or not paying the remuneration of the employee. 
This principle is brought out in two cases referred to by Mr. Kolah and they 
are The Commissioners of Inland Revenue v. The Falkirk Iron Co., Lid., and 
Hyatt (H. M. Inspector of Taxes) v. Lennard.2 


+ + 
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_ In The Commissioners of Inland Revenue v. The Falkirk Iron Co., Lid., the 
agsessee company had a lease of certain premises for a period of ten years and it 
' carried on part of its business there for two years and then that part of the 
business came to end. Part of the premises were sub-let and the assessee claimed 
‘the difference between the rent payable under the lease and the rent received from 
the sub-tenant. The House of Lords held that the asseesee was entitled to the 
ea Lord Morison, points out (p. 6382) :— 

..I think the question always is whether the actual expense incurred was neces- 
sary in order to enable the trader to earn the profits charged to Income Tax That, I 
think, is mainly a question of fact.” 
And the learned Law Lord gays (433) :— 

“p, Thé Commissioners have found that the rent which was deducted in respect of 

the Bristol premises was a necessary expenditure incurred in connection with the Res- 
pondenty busineem,” 
The Iearned Law Lord looks upon it as a finding that it was necessary for the 
agsesgoeg to incur the expenditure of this sum in order to earn the profits on 
which they were.charged to tax, and from that point of view the learned Law 
Lord thought it was difficult to interfere with the Commissioners’ finding. The 
other case of Hyett (H. M. Inspector of Tazxes).v. Lennard is a similar one. 
There also the premises were not occupied and the rent was claimed as a deduc- 
tion. But have we got the facts’ here which would mae the assessee’s case 
within the principles of these decisions? : 

Now it is true that the Appellate Assistant EEE found that, accord- 
ing to the usual custom and agreement, part payments in India to family 
members of the employees were continued; and when we-turn to the Tribunal’s 
finding, they point ont that the payments made j in India related to the employees 
who were in fact entrapped in enemy territory, and they say :-— 

“We quite realise that in equity the asseasee is perhaps entitled to claim the ex- 
penses incurred. The nature of the expenses is, however, such that there is no provi- 
sion under’ the Income-tax Act under which such -expenditure can be allowed. When 
the business came to an end, it is not known what happened to all the employees. They 
were in enemy occupied territories. It is not known whether those employees were ` 
in fact on other business or their own business. No enquiry has eliher been 
made to show t in every case payment has been made to'a wife or a child of a 
person who was even alive, what to say of his being in the employment of the 
asseesoo.” eo , 

Now it was incumbent upon the assesses to establish, with regard to the claim 
for rent, that leases had’been taken for.‘a long period: and they could not be 
terminated when the .businesa came to an end as' a result of enemy action; 
and with regard to salaries paid; that there were agreements with the employees 
which necessitated payment of salaries even after the business had come to an 
end and there was no business to which these employees could attend; in other 
words, ‘that the: position was that the contract of/service could not be put an 
end to in law. There ia no evidence át all on this aspect. Reliance has merely 
been placed by the assesgee on the fact that it did make payments either to its 
amployees or to their dependants and in respect of rent. But mere payments 
made in respect of a non-existent business is not sufficient to justify the assedsee 

in claiming them as permissible deductions.. It has got to go further and esta- 
bligh, according to the principle laid down in the above two English cases, that 
the Liability was initially incurred in respect of rent and salaries for. the pur- 
pose of the business and that liability could not be put an end to when the 
business’ came to an end. . As no such fact has. been established by the assesses, 
in our opinion, the Tribunal was s Tight i in the-conclusion it came to with regard 
to these expenses. 


The result is that we will answer the first question in the negative. As stated 
in the ee the assesses is entitled to claim the loss of Re, 1,82,500. # 
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The answer to Question No. 2 is in the affirmative. Tho assessee is not entitl- 
ed to claim the expenses mentioned in the petition. , 


No order as to coats. 


Solicitor for the applicant: T. D. Abschandany. 
Solicitor for the respondent: A. 8. Parikh. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 


SHAPOORBJI PALLONJI MISTRY. v. THE COMMISSIONER OF 
INCOMEH-TAX, BOMBAY CITY, BOMBAY.*® 
Indian Income-tax Act (XI of 1922) Sec. 31—Head of tncome considered by Income- 
tax Officer—Item falling in such head of income not at all considered by Income-tax 
Officer—Whether Appellate Assistant Commissioner gn appeal can include such 
item tn that head of income. i S 
It is not open to the Appellate’ Assistant Commissioner in appeal to include in 
a head of income considered by the Income-tax Officer an item which has not been 
considered by the Income-tax Officer iat all 
Narrondas Manordass v. Commr. Inc.-taz,’ PEREI 
Jagarnath Therani v. Commissioner of Income-tar° and Commr. Inc.-Tax v. 
McMillan & Co." referred to. ) 


Tos firm of one Shapoorji Pallonji Mistry (assessee) took the contract for 
building the Ritse Hotel in Bombay for one 8S. Zito. The assessee agreed to 
finance Zito for Re. 14 lacs at 12 per cent. per annum by an agreement 
dated May 20, 1942. The agreement provided for the return of capital with 
interest and the asseesee secured for himself the right to become a six anna 
aang in the business of the Hotel for a period of seven years. After the 

tel was completed, disputes arose between the assessee and Zito and the 
asseeses filed a suit for the realization of the outstanding dues and for enfore- 
ing the claim in respect of the six anna partnership. <A settlement was, how- 
ever, arrived at under which the assesasee received a sum of Rs. 40,000 from Zito 
on July 20, 1946. The Income-tax Officer came to know of this settlement in 
the assessment year 1946-47 and in his order of assessment he atated: 

“The payment has been received tm the accounting year ending 31-3-1947. It 
however appears that this payment cannot be treated as business receipt. The question 
will however be considered again at the time of 1947-48 assessment.” 

While making the assessment on the asseases for the assessment year 1947-48, 
the Income-tax Officer lost sight of this item of.Rs. 40,000. When the asseasee 
went in appeal to the Appellate Assistant Commissioner in respect of other 
items, the Income-tax Officer by a letter requested the Appellate Assistant 
Commissioner to enhance the assessment by including this item of Rs. 40,000. 
The Appellate Assistant Commissioner held that the amount of Rs. 40,000 was 
income of the assessee and assessable to tax. On appeal the Appellate Tribunal 

with the Appellate Assistant Commissionér and held that the income 
had flowed to the assessee as a result of his investment. 

The following questions of law were referred to the High Court :-— 


“(1) Whether on the facts and in the circumstances of the case, the Appellate 
Acsistant Commissioner was competent to enhance the assessment of the appellant for 
ibs assessment year 1947-48 by a sum Ra. 40,0007 

(2) Whether on the facts and circumstances of the case, the sald sum of Rs. 40,000 
is a revenue receipt and assessable to tax in the asgesament year. 1947-48?” . 


The reference was heard. 


*Decided, March 14, 1958. Income-tax Roe- 2 (reas) SLT. 0.4. 
femnes No. 54 of 1987. 3 (1957) 60 Bom. L.R. 688, s.o. 33 LTR. 
„o 11087) 60 Bom. L. R. OL, s.o. SLL T. R. 183, 108. 
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G. N. Joshi, with R. J. Joshi, for the Commissioner. 
R. J. Kolah, with D. H. Dwarkadas, for the assessee. 


Cuaaua C.J. It may be unfortunate that in this case the assessee may 
eacape payment of tax, but we must give effect to the view we have taken with 
regard to the powers of the Appellate Assistant Commissioner and that view 
cannot be altered to suit the exigencies of a particular situation. As we have 
pointed out in the case of Narrondas Manordass v. Commr. Inc.-Taz,' the 
powers of the Appellate Assistant Commissioner are very wide, and we have 
indicatetl in that Judgment what the limitations upon that power are. But it 
would be wrong, in our opinion, to extend those powers to the prejudice of 
the assesses because im a particular case revenue may suffer by reason of the 
fact that the Appellate Assistant Commissioner does not possess the necessary 
powers. 


The facts giving rise to this reference are very few. The asseasee was assoss- 
ed to tax for the assessment year 1947-48 by the Income-tax Officer. The 
agseasee appealed to the Appellate Assistant Commissioner, and while the appeal 
was pending, the Income-tax Officer wrote to the Appellate Assistant: Com- 
missioner drawing his attention to the fact that a certam sum of Rs. 40,000 
had not bean included in the assessment of the assessee. In consequence of this 
letter the Appellate Assistant Commissioner included the sum of Rs. 40,000 in 
the agsesament of the assesseo and brought it to tax. This sum of Ra. 40,000 
was received by the assessee on July 20, 1946, under the following circumstances. ' 
He ‘had entered into an agreement with one Zito on May 20, 1942, and under 
this agreement he had lent certain moneys to Zito on the mortgage of Zito’s 
properties and a part of the consideration for this loan was that the asseasee 
was to receive a certain share in the business of Ritz Hotel for the working of 
which this loan had been taken by Zito. A suit was filed by the agssessee to 
enforce this claim against Zito and that suit was compromised and in respect 
of this consideration the assessee received Rs. 40,000. This was the amount 
which the Appellate Assistant Commissioner brought to tax as the business 
receipt of the assessee, and the question that the asseasee raised before the 
Tribunal was that it was not competent to the Appellate Assistant Commissioner 
exercising his appellate powers to bring ‘this amount to tax. 

Now, it is true that the view taken by the Appellate Assistant Commissioner 
ia that this sum of Rs. 40,000 constitutes the business income of the assesses. 
Tt ig equally true that this particular head of income was the subject of assess- 
ment before the Income-tax Officer. Mr. Joshi’s contention is that, if this 
particular head of income has been considered by the Income-tax Officer, then 
it is open to the Appellate Assistant Commissioner to include in that head. any 
item even though that item might not have been considered by the Income-tax 
Officer at all. The question that we have to consider is whether that conten- 
tion of Mr. Joshi is sound looking to our, decision in Narrondas Manordass’s 
cago. 


Now, Narrondas Manordass’s case is rather significant from this point of 
view, that the Income-tax Officer there subjected to tax an item of Re. 1,17,643 
which was a business income. There was another item of Re. 4 lakhs with 
regard to which the Income-tax Officer had decided in favour of the assesses. 
This item, if it was liable to pay tax, would fall under s. 12 ‘‘Other Sources’. 
The asseesee appeated against the decision of the Income-tax Officer with 
regard to the sum of Rs. 1,17,648. The Appellate ‘Assistant Commissioner 
allowed the appeal of the asseasee, but held that the assceasee was liable to tar 
with regard to Re. 4 lakhs; and what was argued before us in that case was 
that, there being no appeal by the assessee with regard to the head ‘Other 
Sources’’, as far as that particular head of income was concerned the decision 
of the Income-tax Officer had become final and conclusive and it was not open 
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to the Appellate Assistant Commissioner to reopen that assesament. We 
rajected that contention and the view we took was that, if a particular source 
or item of income had been considered by the Income-tax Officer and had been 
subjected to the process of asseasment, then even though the assessee may not 
have appealed against that particular source or, item, once the appeal was 
before the Appellate Assistant Commissioner, his power extended not merely 
to the subject-matter of the appeal, but to the whole subject-matter of assessment. 
What gave the power to the Appellate Assistant Commissioner was the fact that a 
particular item or source had been subjected to the process of assessment. Now, 
the process of assessment would include, not only the subjecting of an item or 
source to tax, but equally holding that the particular source or item was not sub- 
ject to tax; and from that point of view, it would make no difference whether a 
particular source or item was under one or the other head of income. m 
that view it would also follow that, if a particular source or item had not 
subjected to the process of assessment and even though the Income-tax Qfficer 
may have subjected to tax a icular head of income in which that item or 
source fell, then it would not be open to the Appellate Assistant Commissioner 
to take into consideration the particular source or item which had not been 
considered by the Income-tax Officer. Therefore, from both points of view, 
the question whether a particular item or source fell under a particular head was 
held by us to be irrelevant. This is perfectly clear, because in our judgment 
we considered the case of Jagarnath Therant v. Commissioner of Incometaz,' 
and, with respect, agreed with that judgment. In that case the asseasee had 
three businesses at Purnea, Jalpaiguri and Calcutta, and the Income-tax Officer 
bad assessed the assessee only in respect of his income from Purnea. The 
Appellate Assistant Commissioner in appeal assessed him also with regard to 
the income from the other two businesses and the Patna High Court held that 
the Appellate Assistant Commissioner had no power to do so; and the obser- 
vations of the Patna High Court were that the appellate authority had no 
authority to travel beyond the subject-matter of the assessment and he was not 
entitled to assess new sources of income. Therefore,- if Mr. Joshi was right, 
then far from agreeing with that Judgment we would have held that the Patna 
High Court was in error and the Appellate Assistant Commissioner had the 
power to assess moome from the other two branches at Jalpaiguri and Calcutta, 
because the Income-tax Officer had brought -to asseasment the business income 
of the assessee. Therefore, it is clear that what we meant by ‘ource’? was 
not source in the sense of head of income as used in the Income-tax Act. By 
“ource” what we meant was the specific source from which a particular 
Income sprang or arose. 

The Supreme Court had to consider this judgment very recently and, with 
respect, it has approved of our judgment in Norrondas Manordass’s case and 
It has itself deduced the principle which emerges from this judgment. In 
Commr. Inc.-Tax v. McMillan & Co.,? their Lordships say that the language 
of s. 81 was 

“wide enough to enable the Appellate Assistant Commissioner to ‘correct the 
Income-tax Offloer not only ,with regard to a matter which has been raised by .the 
assessee but also with regard to a matter which has been considered by the Income-tax 
Officer and determined in the course of the ansessment’.” .- 

Then further on their Lordships quote the foHowing passage from our judg- 
ment (p.-642) :— : 


“...It is clear that the Appellate Assistant Commissioner has been constituted a 
revising authority against the decisions of the Income-tax Officer; a revising authority 
- not in the narrow sense of revising what is the subject-matter of the appeal, not in the 
sense of revising those matters about which the assesses makes a grievance, but a revi- 
sing authority in the sense that once the appeal is before-him, he can revise not only 
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the ultimate computation arrived at by the Income-tax Officer’ but he can revise every. 
proces which led to the ultimate computation or assessment. In other words, what he 
can revise is not merely the ultimate amount which is lable to tax, but he is entitled 
to revise the various decisions given by the Income-tax Oficer in the course of the 
assessment and also the various incomes or deductions which came in for consideration 
of the Income-tax Officer.” . ° 

So the power of the Appellate Assistant Commissioner is confined to consider- 
ing the matter which has been considered by the Income-tax Officer and. deter- 
mined in the course of the assessment; and ‘‘matter’’ is used, not in the sense 
of a head of income, but in the sense of a specific source of income, Bo the 
question that has to be asked when deciding whether the Appellate Assistant 
Commissioner has the power or not is: ‘‘Is this the matter which was‘con- 
sidered and decided by the Income Tax Offgert’’ If it was, irrespective of 
the nature of the appeal preferred by the ‘assessce, the Appellate Assistant 
Commissioner would have the power to consider that matter. Now, it is clear 
on the record that the Income-tax Officer never considered this matter in the 
assessment year 1947-48. Strangely enough, as the record shows, he did con- 
wider it in the asaesament year 1946-47 when it was unnecessary for him to 
consider it because the receipt did not fall in that assessment year; and the 
opinion then expressed by him was that this payment could not be treated as 
a business receipt. Now, if his successor had expreased the same opinion for 
the assessment year 1947-48, then undoubtedly the Appellate Assistant Commis- 
sioner could have refused to accept that opinion and brought this amount to 
tax. In our opinion, therefore, it is clear that, under the circumstances Of this 
case, the Appellate Assistant Commissioner was not competent to enhance the 
assosgment of the assessee for the assessment year 1947-48 by a sum of 
Ra. 40,000. 

It is always wise to consider the practical effects of one’s Judgment and eepe- 
cially in matters of tax and revenue. It is not as if a Court should come to a 
different conclusion if its conclusion was imescapable in law even’ though its 
decision may lead to serious difficulties.in the way of the Taxing Department: 
But when the Court feels that ita judgment may lead to loss of revenue or 
evasion of tax, it should hesitate before it comes to a particular conclusion. 
Now, in this cage, our decision will not in any way put difficulties in the way 
of the Taxing Department. In this very case two remedies were open to the 
Department neither of which was resorted to. It was open to the. Income-tax 
Officer to have proceeded against the asseasee under the first part of s. 34; or 
alternatively, the Commissioner could have exercised his powers of revision 
under s. 83B. Section 34 expressly deals with a case Where an assesses fails 
to disclose fully 'and truly all material facta necessary for his assessment; and 
clearly’ this is a case where the asseasee failed to disclose the sum of Ra, 40,000. 
Now, if we were to hold that the Appellate Assistant Commissioner has the 
power—which Mr. Joshi contends he has—, he in effect would be functioning 
as the Income-tax Officer under s. 34; he would be bringing to tax an income 
which the assessce had failed to disclose and' which had never been subjected 
to the process of assessment. That surely is not the power which s. 31 gives 


‘to the Appellate Assistant Commissioner when it refers to ‘the power-of en- 


hancing an asseasment. 
We must, therefore, anawer the first question in the negative. a 
An application bhas been made by Mr. Joshi that we should proceed to answer 
question No. (2) which is - 
- “Whether on the facts and in the circumstances 'of the case, the said sum-of 
Rs 40000/- is a revenue receipt and assessable to tax in the assessment year 1947-48?” 
Mr.. Joshi says that, once a question has been raised, it is obligatory upon the 
Court under s. 66(5) to answer the question, and Mr. Joshi very frankly t 
us that he has a definite object m asking us to answer this question, and that 
object is that, by reason of theesecond proviso to s. 84(3), if we were to answer 
this question, it may be open to the Taxing Department to proceed against the 
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assemsoa under 8. 34, Now, unless the law’ requires the answering of a ques- 
tion and the exercising of the advisory Jurisdiction of the Court, the Court . 
ehould not permit itself to be made a handle of the Revenue Depart- 
ment. It is perfectly well settled that, even though questions may be raised 
on a reference, the Court will not decide questions which are academic and 
the question that we have to consider is whether the second question which 
Mr. Joshi asks us to answer is academic in view of the fact that we have already 
' answered question No. (1). Mr. Joshi says that the answer' is not academic 
because it has a practical value by reason, of the second proviso to s. 34(3) 
and Mr. Joshi says that if liability can be fastened upon the tax-payer by reason 
of our answering this question, we must not look upon the answer to it/as aca- 
demic. Now, in our opinion, that is not the cortect meaning of the expression. 
‘‘academic’’ in this context. The object of a reference and the purpose of 
the exercise of the advisory jurisdiction of the Court is to make it possible for 
the Tribunal to carry out the Judgment of this Court. That is provided by 
g. 66(5) itself. When we answer question No. (1) in favour of the assesses 
and hold that the Appellate Assistant Commissioner was not competent to 
enhance the assesament of the appellant for the assessment year 1947-48 by a 
sum of Rs. 40,000, it would be the duty of the Tribunal to carry out our direc- 
tion, and the way our direction can be carried out would be by excluding this 
gum of Rs. 40,000 from the assessment of the asseasese. Now, if we were to 
answer question No. (2) in favour of the Taxing Department and hold that 
Rs. 40,000 is a revenue receipt and not a capital receipt as contended by the 
assesses, this direction cannot be carried out by the Tribunal. Having already. 
excluded 40,000 from the assessment by reason of our answer to question 
No. (1), the Tribunal cannot include this Ra. 40,000 in the asaerament of the 
assesses. It is in this sense that question No. (2) becomes academic. If the 
reference can be disposed of on question No. (1) and if the answer given by 
us to question No. (1) is sufficient to’ enable the Tribunal to dispose of the 
matter before it, then it would serve no purpose by our proceeding to answer 
Poe No. (2), which answer under mie circumstances would become aca- 

emic 

We, therefore, answer question No. (2) as unnecessary. `- 

The Commiasioner to pay the oosts. 3 


Solicitors for the applicants: Kanga & Company. 
Solicitor for the`respondent: A. 8. Parikh. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 
THH COMMISSIONER OF INCOME-TAX, BOMBAY CITY II, BOMBAY, 


Vv. 
M/S. WALCHAND DIAMOND JUBILEE TRUST.* 
Indian Income-tax Act (XI of 1922), Sec. 4(8)(i)—Trust-deed in respect of property 
created for charitable purpose containing direction for accumulation of income from 


—Whether such trust falls within s. 4(8)(i). ` ' e 

For the purpose of s. 4(3)(1) of the Indian Income-tax Act, 1922, what the Court 
has to consider is what is the nature of the trust with which’ the property is im- 
pressed. If the property is impressed with a charitable trust or the object of the 
trust is charitable or religious, then the income derived from such ‘trust trust or pro- 
perty would be income which would fall within the ambit of s. 4(3)(i) of the Act 


*Decided, March 20, 1968, Inoome-tax R&ference No. 75 of 1957. 
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What has to be looked at is the dominant intention disclosed in the trust-deed. 
It is not necessary that that intention must be immediately carried out. So long 
as the income from the trust property is not spent on any non-charitable object 
‘and it is saved or set apart or accumulated for the ultimate object of carrying out 
the charitable purpose, -hen even in the intervening period the trust continues to 
be a charitable trust, the property is held on charitable trust and the income from 
that trust is exempt from tax. ; 

The settlor of a trust for a charitable purpose created m 1943 did not wish the 
trustees to spend the Income of the trust on the charitable objects tmmediately. 
The etrust-deed contained a scheme for accumulation of income and for the accu- 
mulated Income to form part of the trust fund. The provision for the accumulation 
of Income was that the accumulation was to go on for a period of eighteen years 
amd on the expiry of that period the income qf the enlarged trust fund was to be 
spent on the charitable objects. On the question whether as the income of the trust 
was not to be spent immediately or in the relevant year of assessment (1949-50) on 
the charitable objects, the Income was not exempt although the object of the trust 
was a charitable object:— 

Heid, that the income from the trust was derived fram property which was held 
under trust wholly for charitable purpose, 

that the proviston for accumulation of income was a direction given by the settlor 
with regard to Investment and it could not be locked upon as an object of the trust, 
‘and l N ~ 

that, therefore, the income from the property held on the charitable trust was 
exempt from tax. . f 

An object of the trust is something definite and unvarying; it is the intention that 
the settlor has for settling his property; it is an object with which the Court can 
rarely interfere except when a question of the cy pres doctrine comes m. But the 
direction with regard to its investment is entirely different. No Court exercising 
equity jurisdiction is ever ted down by the directions of the settlor with regard 
to investments. i 

What s. 4(3)(i) of the Indian Income-tax Act, 1922, has m view is not merely a 
religious or charitable purpose, but also that the object of the trust must be an 
object of general public utility. The bounty of the settlor must be directed towards 
P y A P E a If the object of his bounty is 

the public nor a section of the public but merely a conglomeration of men 
who constitute a mere group and the nexus which ties them is not a nexus which 
constitutes them a section of the public, then the trust would not be a trust which 
would fall within the ambit of s. 4(3)(1) of the Act. 
Oppenheim v. Tobacco Securities Trust Co. Lid, referred to. 


THe facts appear in the judgment. 
G. N. Josh, for the Commissioner. 
1. N. A. Palkhivala, with S8. P. Mehta and Miss Nergesh F. Damania, for the 


AsSERRCS. 
CHacus C.J. The question that arises in this reference is whether an 
income arising from a certain trust is exempt from tax on the ground that it 
falls within s. 4(3)(4) of the Indian Income-tax Act. The trust in question 
was constituted on tha Diamond Jubilee of Mr. Walchand Hirachand, a well- 
known industrialist of Bombay, and the trust-deed which is dated May 31, 1943, 
sats out.the objects of the trust. The recitals clearly state how the trust came 
into existence, and the origin of the trust was the celebration of the 61st birthday 
of the settlor, and a éommittee of the employees of the settlor presented to him a 
sum of Ra. 4,11,111, and the recital further points out that the settlor was anxious 
to strengthen the ds of the organisation which controlled the various com- 
panies in which the settlor had an interest and, therefore, he thought it neces- 
sary to maintain a uniform control over the management and working of the 
Premier Construction Co., Ltd., by centralising the voting power in the com- 
1, [1951] A. O. 207, 
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pany in the hands of a certain definite body instead, of having it spread over 
in individuals or small groups. Then we have the operative clause which pro- 
vides that the trust fund shall be invested in the purchase of shares of any 
kind of the Premier Construction Co., Ltd.; Clause 2 provides that for 18 years 
the income is also to be invested in the shares of the Premier Construction Co., 
Ltd.; and Clause 3 provides that on and after the expiry of the period of 
18 years the net income derived from the investments is to be utilised for all 
or any one of the four objects mentioned in that clause, and those objects are, 
giving scholarships, medical relief, monetary help to the poor and needy, and 
relief to the poor and distreased in time of famine, cyclone, floods, earthquake, 
ete. There is a proviso to this clause which entitles the trustees to give pre- 
ference to such persona as are eligible under the four objects enumerated and 
who are at the time or have in the past been employees of the Premier Con- 
struction Co., Ltd. Clause 4 afso casts an obligation upon the trustées to 
attend meetings of the Premier Construction Co., Ltd., and to exercise their 
vote in such manner as would be conducive to the furtherance of the various 
objects of the trust. 

The first question that we have to consider is whether the income from this 
trust is derived from property which is held under trust wholly for religious 
or charitable purpose; and the contention of Mr. Joshi is that, on a true read- 
ing of this section, what is required is that in the year of account in which the 
exemption is claimed there must be a trust in existence for religious or ehari- 
table purposes from which the income in respect of which exemption is sought 
is derived. Mr. Joshi says that, when we look at the scheme of this trust-deed, 
it is clear that in the year of account no such trust was in existence. What is 
urged upon us is that the trust for charitable purposes would only come into 
existence after 18 years and prior to the 18 years there is no trust whatever 
for any charitable purpose, the only obligation upon the trustees rae to 
invest the income in the shares of the Premier Construction Co., Ltd. Mr. Joshi 
is right that before we grant an exemption to the asseasee under s. 4(3) (+), 
we must be satisfied that at the relevant time—and the relevant time is the 
year of account—there is property which is impressed with a charitable trust, 
that property yields income and it is that income for which exemption is sought. 
Now it.is not disputed that the four objects to which reference has been made 
are objects of a charitable nature and, that a trust in respect of those four 
objecta would be a trust which would fall within the ambit of s. 4(3) (+). What is 
said is that there is no obligation with regard to these four objecta until a 
lapse of 18 years; it is only after 18 years that there is an obligation upon the 
trustees to spend income on these four objects; and, therefore, at the relevant 
date what is in existence is not a trust for a charitable purpose, but a trust for 
an entirely different purpose. Now, this raises a rather important question. 
When you analyse the provisiéns of the trust-deed, the scheme which emerges 
is clear. The settlor did not wish the trustees to spend the income of the 
trust on the charitable objects immediately. He wanted the trust fund to 
Increase and expand, and after the trust fund had expanded, he wanted the 
income of that trust fund to be spent on the charitable objects. In other 
words, the trust-deed contains a scheme for accumulation of income and for 
the accumulated income to form part of the trust fund; and there is also a 
provision for the accumulation to go on for a specific period of time and on 
the expiry of that time the income of the enlarged trust fund to be spent on 
the charitable objects. Can it be said that, because the ingome of the trust is 
nat to be spent immediately or in the relevant year on the charitable objects, 
therefore the income is not exempt although the object of the trust may be a 
charitable object? l 

Now for the purpose of s. 4(3)(+) what the Court has to consider is what is 
the nature of the trust with which the property is impressed. In other words, 
the question that the Court has to ask itself is: What is the object of the trust! 
Is it a charitable object or a religious objectts If the property is impressed 
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with a charitable trust or the object of the trust is charitable or religious, then ` 
= the income derived from such trust or property would be income which would 
fall within the ambit of s. 4(3) (4). It is fallacious to suggest tHat the object 
of the trust for the first 18 years is to invest monies in a particular manner. 
That is not the objecta it is a mode of investment; it is a direction given by 
the settlor how the income is to be utilized for the ultimate object of its bemg 
spent on the objects of the trust. It is entirely untenable, in our opmuion, to 
that a direction with regard to investment can be looked upon as an 
object of the trust. An object of the trust is something definite and unvarying; 
it is the intention that the settlor has for settling hia property; it ia an object 
with which.the Court can rarely interfere. Except when a question of the 
cy pres doctrine comes in, the Court exercising charitable Jurisdiction must 
always respect the’ charitable intention disclosed by the settlor and help the 
irust%es to carry out the charitable intentio But the direction with regard 
to its investment is entirely different. No Court exercising equity jurisdic- 
tion—and the Charity Commissioner to-day is exercising his jurisdiction under 
the Bombay Public Trusts Act under which this trust is registered—is ever 
{ied down by the directions of the settlor with regard to investments. If at 
any time within the 18 years the Court or the Charity Commissioner is satisfied 
that the investments directed by the settlor are not prudent investments and are 
not beneficial to the trust, it is perfectly competent to the Charity Commissioner 
or the Court to direct that the investment should be made in a different manner. 
This clearly explains the dividing line between what are strictly the objects 
of the trust and the procedural matters, if one might say so, contained in the 
which may deal with details like the accumulation of income, the 
investment of income, and so on. Mr. Joshi says that there would have been no 
objection if the settlor had given directions for the accumulation of income if 
ultimately the whole of that income was directed to be spent on charitable 
objects. But Mr. Joshi’s quarrel is that, at the end of 18 years, the trust 
fund that is constituted is not merely the trust fund as originally set up, but 
the trust fund plus all the income which has arisen to that trust fond in the 
course of 18 years. In other words, the direction is to capitalise income for 
a period of 18 years. It is difficult to understand what possible objection m 
principle there can be to that direction in a trust-deed. Dlustrations will 
immediately come to mind of many charitable schemes which it may. not be 
possible to give effect to immediately and where a settlor may well provide, 
having laid apart a-certain amount for a charitable purpose, that the charit-. 
able purpose should only be carried out after a period of 10 or 20 years when 
the d has grown sufficiently to make it possible for that scheme to be 
carried out. If Mr. Joshi were right, no such trust could be set up, or if it 
were ast up, the income from such a trust would have to pay tax. What has 
' to be looked at is the dominant intention disclosed im the trust-deed. It is not 
jecessary that that intention must be immediately carried out. So long as the 
income from the trust property is-not spent on any non-charitable object and 
it is saved, as it were, or set apart or accumulated for the ultimate object of 
carrying out the charitable purpose, then even in the intervening period the 
trust continues to be a charitable trust, the property is held on a charitable 
trust and the income from that trust is exempt from tax. i i 
The second objection that is raised by Mr. Joshi is as regards the power con- 
ferred upon the trustees to prefer the employees of the Premier Construction 
Co., Ltd, for being the object of the settlor’s bounty; and it is said that, when 
the whole scheme of the trust-deed is looked at, it is nothing more than a trust 
to help. the employees of the Premier Construction Co., Ltd. Mr.’ Joshi is 
perfectly right that, if we take the view that the trust is to benefit the employees, 
even though they are to be benefited for purposes which are charitable, the 
trust would not come within the ambit of #4(3)(¢).° What s.4(3) (i) has in 
view is not merely a religious or charitable purpose, but also that the object 
of the trust must be an object of general public utility. In other words, the 
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bounty of thé settlor must be directed towards the public.as a whole or a sec- 
tion of the public. If the object of his bounty, is neither the public nor a 
section of the public but merely a conglomeration of men who constitute a 
mere group and the nexus which ties them is not a nexus which constitutes 
them a section of the public, then the trust would not be a trust which would 
fall within the ambit of a. 4(3)(4). Now, there is a very interesting English 
decision to which our attention was drawn by Mr. Joshi and that ia Oppenhewm 
y. Tobacco Seourities Trust Co. Lid.’ In this case a group of numerous per- 
sons was the object of the settlor’s bounty, but the nexus between them was 
employment by particular employers; and the House of Lords held that the 
trust did not satisfy tlie test of public benefit requisite to establish if as cha- 
rity. As has been very happily put by Lord Normand at page 310, if the 
ebject of the bounty is an te of persons without public significance, 
then that aggregate of persons, however numerous, does not constitute a section 
of the public. Therefore, it cannot be disputed—and Mr. Palkhivala does not 
dispute it—that if the objest of the trust was to benefit the employees of a 
‘particular concern or the children of the employees, then the trust would not 
be a charitable trust within the meaning of s. 4(3) ($). 

But the -question is whether on a fair reading of this trust it could be said 
that the objects of the settlor’s bounty were only the employees of the Premier 
Construction Co., Ltd. In this connection Mr. Joshi puts emphasis upon the 
proviso which gives the power to the trustees to give preference to the employees 
of the Prémier Construction Có., Ltd. Now, undoubtedly we would have 
taken a different view of this trust if there was an obligation upon the trustees 
to prefer the employees. In other words, if the other members of the. public 
were postponed to the employees of the Premier Construction Co., Ltd., then, 
‘looking to the other provisions of the deed, we might easily have taken the view 
that the main purpose of the trust was to benefit the employees and the charity 
to the public was merely illusory. But there is no obligation cast upon the 
trustees by this proviso to prefer the employees of the Premier Construction 
Co., Ltd. It js for the trustees to exercise their discretion. In the first place, 
they have to utilise the income for carrymg out the fonr objects, and any 
member of the public who comes within these four objects would be qualified 
to receive the bounty of the settlor. If a member of the public also happens 
to be an employee of the Premier Construction Co., Ltd., it is open to the 
trustees to give him preference. Therefore, the trustees would not be guilty 
of committing any breach of trust if they selected for the bounty of the settlor 
such members of the public as did not fall in the.category of employees of the 
Premier Construction Co., Ltd. That is the real test which we have got to 
apply. We must not assume that the trustees will exercise their discretion 
‘dishonestly or improperly. The test is whether the exercise ‘of the discretion 
of the trustees is so fettered that they are bound to select particular persons in 
preference to others. That is clearly not the case here. They may or they 
may not give preference to the employees. They may say that, other things 
being equal, an employee of the Premier Construction Co., Ltd., may be -pre- 
ferred. On the other hand, they may say- that there is a member of the -public 
who is more deserving than the employee and they would prefer him to receive 
‘the bounty. With regard to the other provisions in the trust-deed- to which 
reference has been made, about the anxiety of the settlor to control the voting 
‘power, to see that the concern in which he was vitally interested and which he 
helped to build up should be conducted in a particulare manner, thosé are all 
side issues which do not affect the question of property or income.. They 
undoubtedly help us to understand what the intention of the settlor was; and 
although it may be conceded that he was greatly interested in the employees of the 
Premier Construction Co., Ltd., the trust-deed as drafted, in so far as it does 
not compel the trustees to make the employees -the sole beneficiaries of the 
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bounty of the gettlor, the trust-deed cannot be struck down as a trust-deed for 
a purpose other’than a charitable purpose the income from which is not entitl- 
ed to exemption under s, 4(9) (s). . 

We must, therefore, answer the question submitted to ust in the affirmative. . 

The Commissioner to pay the costa. 

Solicitor for the applicant: A. 8. Parikk. 

Solicitor for the respondents: S. P. Mehta. 


Before the Hon'ble Mr. M. C. Chagla, Chiaf Justice, and Mr. Justice S. T. Dessi. 
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Indian Income-tax Act (XI of 1922), Sec. 10(2)(iHi)—Assessee doing certain buriness 


machinery for extending its business—Plant and machinery not used for of 


permissible deduction under s. 10(2)(#1) of the Indian Income-tax Act, 1922, it is 
not neceasary that the asset which comes into existance by reason of the use of the 
borrowed capital must be used in the year of account of the ossenses. 

The sssessee firm which carried on a certain business borrowed money in the year 


account. On the question whether the assessee was entitled under s. 10(2) (iH) of 
the Indian Income-tax Act, 1922, to claim deduction of interest paid on the borrowed 
capital and used in erecting the plant and machinery, against the profits of the said 


. accounting year earned by the assesasse in the pre-expansion business, it was con- 


tended by the: Department: that the assemsee’s claim should be rejected as the plant 


: end machinery were not used for the assessee’s business In the year of account— 


Held, that what s. 10(2)(#i) of the Act emphastres is the user of the capital in the 
year of account and not the user of the asset which comes into existence as a result 
of the borrowed capital, and that, therefore, the assoasee was entitled to clatm the 
deduction of Interest under s. 10(2)(#{) of the Act. i 

Hughes (Ins. of Taxes) v. Bank of New Zealand; Vallambrosa Rubber Co. Lid. 
v. Farmer,’ Eastern Investments Ltd. v. Commr. of Inc.~Taz, Machinery Manafac. 
Corpa. v. Comer. I. T? and Commr. of Income-tazr v. Somaswadaram,' referred to. 


Tua facts appear in the judgment. 


8. P. Mehta, with Hemendra K. Shah and N. A. Palkhivala, for the anseasee, 
G. N. Joshi, for the Commissioner. 


Omagua C.J, The agaessee firm carried on the business of bleaching, dye- 
ing and printing cloth in a factory at Tardeo. In the year of account, which 
corresponds to asseasment year 1952-58, the asseasee firm borrowed money in 
order to extend its bugineas. It purchased a plot of land and erected additional 
plant. and machinery and on borrowed capital it paid interest and claim- 
ed this interest as a permissible deduction under s. 10(2) (s#). The claim of 
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the agseasee was rejected on the ground that the plant and machinery were 
not used for the business in the year of account. The question that arises for 
our consideration -is whether, in order to entitle an asaeasee to claim interest 
paid on borrowed capital, it is necessary that the asset which comes into exis- 
tence by reason of the use of the capital must be used in the year of account. 
Before we look at the authorities, it would perhaps be best to turn to the 
section itself, and the deduction which is permissiblé under s. 10(¢) ioe) is in 
respect of ‘‘capital borrowed for the purposes of the business, profession or 
vocation, the amount of the interest paid’. Now it will be noticed that the 
sub-section makes no distinction between capital borrowed m order to, acquire 
a revenue asset and capital borrowed to acquire a capital asset. All that the 
gection requires is that the assessee must borrow the capital and the purpose 
of the borrowing must be the bysiness which is carried on by the asseagee in 
the year of account. The capital must be borrowed for the purpose of no 
other business except the business which is being assessed. Now, when we 
look at the other sub-clauses of s. 10(2), it is clear that the underlying idea 
of these sub-clauses is that the particular deduction claimed must be in relation 
to the business which is referred to in subs. (1) of s. 10, that is, the 
~ business in respect of which tax is payable by an assessee. What is suggested 
by Mr. Joshi is that, in order that sub-cl. (#s) should have any application, 
the particular asset which has come into existence by reason of the borrowed 
eapital must be used in the year of account, and inasmuch as, building, plant 
and machinery have not been used in the year of account, the interest paid on 
capital for erecting the plant and machinery cannot be a permissible deduction 
in the year of account. Mr. Joshi says that a businessman may borrow Rs. 10 
lakhs in order to extend his busineas and the extended business may not start 
operating for five or ten years, In the opinion of Mr. Joshi, it would be im- 
possible to contend that, although the capital is not bemg used for any profit- 
making activity of the business, still the assesses should be entitled to claim 
interest paid on that amount. Now, in putting forward this contention, Mr, 
Joghi is practically re-writing the section. Mr. Joshi wants us to read the 
section as if it was worded ‘‘in respect of capital borrowed for the purposes 
of the business, profession or vocation, provided the asset which has come 
into existence as a result of the borrowed capital is used in the year of account.”’ 
In our opinion, there is no warrant for this suggestion. We are prepared to 
agree with Mr. Joshi that, looking to the whole scheme of sub-s. (2), the capi- 
tal which is borrowed must be used in the year of account. If the capital is 
used-in the year of account and the use is for the purpose of the business, 
then it is immaterial whether the user of the capital actually yields profit or 
not. What sub-cl. (#+) emphasizes is the user of the capital and not the user 
of cthe asset which comes into existence as a result of the borrowed capital. 
Mr. Mehta gave one or two illustrations which conclusively go to show that 
the construction placed by: Mr. Joshi would be entirely unworkable. Assum- 
ing that an asseasee wants to purchase stock-in-trade and he borrows capital, 
he purchases’ the stock-in-trade with the borrowed capital, but the stock-in- 
trade is not used for the purposes of his business in the year of account. 
Therefore, the assessee would never be able to claim interest paid by him on 
the capital as a permissible deduction because in the-year of account hb would 
pay interest and the stock-in-trade would not be used, and in the next year 
the stock-in-trade would be used but he had ‘paid no interest which 
he can claim in that year. Now the answer which Mr. Joshi gives is 
rather ingenious. He suggests that, if the capital is used for the purpose 
of acquiring a stock-in-trade or a revenue asset, then interest paid on the 
capital may be a permissible deduction although the revenue asset may not be 
used in the year of account. But, according to him, the position is different if 
the capital is used for the purchase of a capital asset. In the case of a p 
of a capital asset, the capitd] amet must be used before interest can be allowed 
on the borrowed capital. Here again Mr. Josh? is adding words to the section 
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which the section dose not contain. Mr. Joshi draws a distinction between 
capital borrowed for the purpose of acquiring a capital aæet and capital bor- 
rowed for acquiring a revenue asset. There is no warrant for drawing this 
distinction. Unlike s. 10(2)(cv) which expressly excludes an expense of a . 
capital nature, the Legislature has made no distinction in s. 10(2) (we) between — 
capital borrowed for a revenue and a capital purpose. An asseasee is entl- 
tled to claim interest paid on borrowed capital provided it is for the purpose 
of the business irrespective of what may be the result of using the capital 
‘which he has borrowed. ' 

Some light is thrown on the méaning of the expression “‘for the Panes 
of the business’? by certain authorities which have construed s. 10(2) (2v) 
because in s. 10(2) (av) the words used are identical: 

‘any expenditure (not being an allowance ofthe nature described in any.of the 
‘clauses (4) to (xiv) inclusive, and not being in the nature of capital expenditure or per- 
` gonal expenses of the assesgee) laid out or expended wholly and exclusively for the 
‘purpose of such business, profession or vocation.” ay 
The Courts in England and here have been concerned to construe what is the 
exact connotation of the expression ‘‘for the purpose of such business’, We 
have a decision of the English Court reported in Hughes (Ins. of Tawes) v. 
Bank of New Zealand”. In that case the assesses bank spent monies in invest- 
ing the funds of the bank in certain securities which yielded interest which 
was free from‘tax, and the contention of the Crown was that the bank was 
not entitled to deduct the expenses of -investment because the securities’ which 
were purchased did not yield any ptofit which was subject to tax. This con- 
tention was réjected by the House of Lords and Lord Thankerton pomted out 
(pp. 643-44) :— 3 ' 

*... .tt-ssems to me to be incontrovertible, that, ih the present case, investments 
in question were part of the business..of the respondents’ trade and t the expense 
connected with them was wholly or. exchisively laid out for the purposes of trade. 
(Expenditure in the course of the trade which is unremunerative is none-the-less a proper 
deduction, if wholly and exclusively made. for the purposes of the trade. It does not 
require the presence of a receipt on the credit side to justify the deduction of an 
expense.” ° l 
Therefore, in order to determine whether capital has. been used for the pur- 
pose of the business, it is. not open to the Taxing Department to reject the 
claim of the assesses in respect of interest paid on that capital merely because 
the use of the capital is-unremunerative. That really, in short, is the conten- 
tion of the Department. The Department says that the assessee has borrowed 
capital, it has used the capital in putting up plant and machinery, the plant 
and machinery is not ore. and therefore no profit is received fromathe 
plant and machinery. 

The second English case is also instructive and that is Vallambrosa Rubber 
Oo., Lid.. v. Farmer®. There a rubber company had an estate one-seventh- of 
which only produced rubber in the year of account and the other six-sevenths ` 
wag in process of cultivation. The company claimed expenditure for super- 
intendence of the whole estate as.a permissible deduction, and the Court of 
Session, Seotland, considered this question and the Lord President (who ulti- 
mately became Lord Justice) in a forceful judgment points out at page 534 
-that the argument advanced by counsel for the Crown that nothing ever 
could be deducted,as an expense unless that expense was purely and solely 
referable to a profit which was reaped within the year was a startling propo- 
aition and that proposition was only to be stated to be defeated by its own 
absurdity; and the learned Lord President rightly poses the question in 
all these cases of deductions that ‘‘the rules framed in Kngland’’, and the 
sections in our Act, ‘‘are only guides because the real point is, what are 
the profits and gaina of the businéas?’’ Therefore, if a businessman borrows 
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money to consolidate or improve his business and pays interest on it, can it 
ever be said from the commercial point of view that his profits can be ascer- 
tained without deducting the interest paid by him on borrowed capital J 

There is also a judgment of thd Supreme Court which throws some light 
on this question and that is in Eastern Investments Lid. v. Commr. of Ino.- 
Taz.' The Supreme Court was considering s. 12(2) of the Income-tax Act 
and the deduction permissible under that sub-section ia in respect of ‘‘expendi- 
ture incurred solely for the purpose of making or earning such income, profits or 
gains’’, and Mr. Justice Bose, at page 4, lays down varius principles for deciding 
ı whether. an expenditure comes within the ambit of s. 12(2). One of the princi- 
ples to which he draws attention is that it is not necessary to show that the expen- 
diture was a profitable one or that in fact any profit was earned; and the second 
is that it is enough to show that the money was expended ‘‘not of necessity and 
with a view to'a direct and immediate benefit to the trade, but voluntarily and 
on the ground of commercial expediency, and in-order indirectly to facilitate the 
carrying on of the business.’”’ Therefore, just as in s. 12(4) all that is necessary 
to be shown is that the expenditure was actually incurred for a purpose which is 
connected with the business, similarly under s. 10(2) (3%) all that the asseasee has 
got to show is that the capital which was borrowed was used for the purpose of the 
business. ` 

Mr. Joshi lays strong reliance on the judgment of this Court in Machinery 
Manufac. Corpa. v. Comr. I.T? In that case we were construing an 
entirely different sub-clause of s. 10(2) and that was sub-cl. (vt); and what 
we held there was that the depreciation referred to in that sub-clause was allow- ` 
able only in respect of buildings, machinery or plant used for the purpose of 
the business, i.e. used in the year of account. Now when we look at that sub- 
clause, it is clear that no other view was possible because the language used in 
that sub-clause is-in the light of sub-cl.’ (w) ‘‘buildings used for the purposes of 
the business.’’ So as far as sub-cl. (vi) is concerned, the Legislature has in 
terms laid down that the assesses cannot claim depreciation in respect of build- 
` ings, ete. which were not actually used for, the business in the year of account. . 
Now it is true that in this case we did consider the scheme of s. 10(2), and this 
is what we say at page 968 :-— i 

“...Therefore, the scheme of = 10(1) and (2) is clear. To start with there 
must be a business which is being carried. on for the purpose of earning profits and those 
profits are being assessed to tax. It 4s in respect of that bustness that the assessee claims 
various allowances under s. 10(2) and one of the allowances is depreciation, whether 
normal or inital” ; 

Therefore, all that we emphasized was that every allowance which can be 
permitted to the assessee must be in relation to a buginew which is being 
carried on for the purpose of earning profite and those profits are being 
assessed to tax: Now the asseesee in this case is not claiming any allowance 
in respect of any other business than the busineas which is being assessed to 
tax. Mr. Joshi put forward a contention, which it is extremely diffeult to 
accept, that the extension which was intended and for which the plant and 
machinery were erected could not be considered as the same business which 
was carried on, and. which was being subjected to tax. It ia not suggested by 
anyone, nor is there any finding of fact by the Tribunal, that the machin 
end plant which were erected by the agsessee were intended for any other busi- 
ness than the business which was being assessed to tax. The reason for disg- 
allowing the assesaee’s claim was that in the year of atcount the machinery 
and plant were not actually used for that business. That they- were erected 
for the business is not disputed. Mr. Mehta wanted us to restrict’ the cons- 
truction of s, 10(2) (4%) to the actual words used by the Legislature, namely, 
‘‘eapital borrowed,” and his contention is that, if the capital is borrowed 
in the year of account, then it is unnecessary that the capital should as a 
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matter of fact be spent in the year of account. It is rather difficult to 
accept that contention, because if the capital was borrowed and was not utilised, 
it could ‘not be said that the capital was borrowed for the purpose of the busi- 
nees. In other words, it could not be said that the capital served any purpose 
of the business in the year of account. We find that the learned Chief Justice 
of Madras, in a full bench sitting with Mr. Justice Wallace and Mr. Justice 
Beasley, interpreting this very section in Commr. of Income-Tax v. Somasunda- 
ram’, takes the view that 
“_..1£ necessary, I should be prepared to hold that the only reasonable construction 

of the section is to construe ‘capital borrowed for the purposes of the business’ as mean- 
ing capital borrowed and used for the purposes of the business.” (p. 488). 
But it should be noted that what the learned Chief Justice is emphasizing is 
the uger of the capital, not what Mr. Joshi js emphasizing—the user of the 
asset which has come into existence as a result of the borrowed capital. But 
it is true that on the facta of this case this question would not strictly arise 
because the interest which is claimed by the assessee is in respect of capital 
which was actually used in the year of account. 

The result, therefore, is that we must answer the question raised* in the 
affirmative. 
. Commissioner to pay the costs. 


Solicitor for the appellant: 8S. P. Mehta. 
Solicitor for the respondent: A. 8. Parikh. 


Before the Hon'ble Mr. M. C, Chagla, Chief Justice, and Mr. Justice 3. T. Desai. 
MESSRS. auras DEVCHAND, BOMBAY 


THE COMMISSIONER OF INC. DX BOMBAY CITY IT, BOMBAY.* 
Indian Income-tax Act (XI of 1922), Sec. 26A—Aseessee firm constituted of taco firms 
and one individual—Partnership deed signed by constituent members of the two 
firma—Such, partnership whether a valid partnership—Whether such firm can be 
registered under s. 26A4-—-Partnership deeds of the two firms specifying shares of 


Where a partnership deed instead of setting out the names of the individual and 
the partners of the firm, compendiously uses the name of the firm by making it 
clear that what wes intended was a partnership constituted between the individual 
and the constituent members of the firm, and this intention is made absolutely clear 
by the partnership deed itse having been signed, not only m the name of the firm, 
but by all the partners who constitute the firm, the partnership constituted by the 
partnership deed is a valid partnership and ft can be registered under s. 28A of the 
Indian Income-tax Act, 1922. 

Dukchand Laxminarayan v. Commr. of Inc.-Tax, explained. 
Commr. of Inc.-Tax v. Shantilal Vrajlal’ referred to. 

Where there is more than one instrument, and all the terms of the partnership 
and the shares of the partners oan be gathered from the various documents, then 
so long as the assessee is relying on these documents, the Department cannot refuse 
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to look at any other document than the partnership deed and hold that the terms 
of s. 28A of the Indian Income-tax Act, 1922, have not been complied with. 
Dulichand Laxrminarayan v. Commr. of Inc.-Tax, explained. ; 
Industrial Stores Co. v. Commr. of Inc.-Tazx’ and Haridas Prem} v. Commissioner 
of Income-tar, Bengal,* referred to. i 


Ta facts appear in the judgment. = 


N. A. Palkhivala, with B. A, Palkkivala, for the assessee. 
G. N. Joshi, with R. J. Joshs, for the Commissioner. 


Cuacua OJ. This is not the first instance in which the Taxing Depart- 
ment has insisted on adherence to the letter of the law and overlooking the 
substance. But in this case it has excelled even itself. We are concerned with 
a question of registration and Me. Joshi’s contention is that s. 26A is a.tech- 
nical section, it must be construed technically, it must be administered tech- 
nically, irrespective of the injustice it may do. We realise that the Income- 
tax Act is a technical Act and questions of equity cannot be incorporated in 
construing the provisions of the law. But even the Income-tax Act must be 
construed according to some principles of commonsense. Even the Income- 
tax Act must be construed so that the Court, as far as it can possibly do 80, 
construe a section in favour of the asseasee and against the Department where 
in go construing it does not deprive the Department of revenue- and it saves 
the asseasee from a ar tet injustice. i 

Now the facts are that the assessee firm sought registration and it was de- 
nied registration by all the three authorities—the Income-tax Officer, the 
Appellate Assistant Commissioner and the Tribunal. It was in-existence and 
registered under the Indian Income-tax Act from 1945 and the registration 
which was refused was for the assessment year 1954-55. It is rather signifi- 
cant that it is conceded by the Department that the partnership which is 
sought to be registered is a genuine partnership. It is conceded by the De- 
partment that every document on which the assessee relies for the purpose of 
registration ig a genuine document; and yet it is urged that because of a 
certain aspect of law which was not present to the mind of the Department 
for all these years, it is entitled to refuse registration in the assessment year 
1954-55. Undoubtedly, if the law permits the Department to go back upon an 
accepted position from 1945 that the partnership'was entitled to be registered, 
then it can do so. But we must very areka scrutinise the provisions of 
the law before we come to the conclusion that it is open to the Department 
under the circumstances of this case to refuse registration to the asseasee firm. 

Now, the partnership deed under which the firm was previously registered 
was dated September 18, 1945, and that partnership continued till November 
6, 1958. The previous year, or the accounting year for the assessament year 
1964-55, is the Samvat- year 2009, October 19, 1952, to November 6, 1958. A 
pew partnership deed was executed on January 22, 1954. This was in . 
of a new partnership that came into existence on November 7, 1958. The old 
partnership was altered by a change in the constitution of the firm. There 
was a further change in the constitution of the firm and a third partnership 
deed was executed on November 29, 1954. This change came about by reason 
of the fact that one of the partners died. Now the asseasce firm applied for 
registration on February 19, 1954, and it made a second application for regis- 
tration on November 27, 1954, and it ia with this second. applicationethat we 
are concerned. To this application it annexed the partntrship deed of Nov- 
ember 29, 1954. The application for registration was signed by the six part- 
ners who were partners of the firm under the'deed of November 29, 1954, and 
the schedule to the application for registration mentioned the names of the 
partners of the firm which was sought to be registered, their shares in the 
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profits and losses and also the names of the partners who constituted the firm 
at the date óf the application for registration- and also their shares in: the 
profits and losses. We may also point out that, although this application is 
dated November 27, er it was actually presented on November 30, 1954, 
so that it was based on the partnership deed of November 29, 1954. 


Under s. 26A the firm that is to be registered is the. firm which is to be 
assesged for the year of account; and the instrument of partnership must be 
the instroment of partnership which constitutes that firm. Therefore, we 
must first turn to the partnership deed which constituted the firm which was 
in exist®nce in’ the Samvat year 2009 and in respect of which the registra- 
tion was sought. This partnership deed dated September 13, 1945, recites that 
the agreement of partnership is being arrived at between three parties and 
the titres parties are the partnership firm ofeKarsondas Premji, the partner- 
ship’ firm of Chhotalal Devchand and an individual by the name of Padamsey 
Premji. But it is important to note that in the recital the names of the four 
partners constituting the firm of Karsondas.Premji and the names of the two 
partners constituting the firm of Chhotalal Devchand are set out and it is 
equally important to note that. the partnership deed is signed by all the seven 
partners. Clause 4 of the partnership deed provides that the capital of the 
partnership shall be contributed equally by the parties to the extent of Re. 1 
lakh by each of'them. Clause 7 néminates one partner each on ‘hebalf of the 
firms of Karsondag Premji and Chhotalal Devchand as the representative who 
will manage those partnership businesses. Clause 8 provides that the partners 
ghall divide the profits and bear the losses in equal shares; and cl. 11 provides 
for arbitration, which includes arbitration between a partner and the executor 
or administrator of another’ partner. Now, when the asseasee made the appli- 
cation on November 27, 1954, it did not annex the partnership deed of Sep- 
tember 13, 1945, but it ig common ground that that partnership deed was al- 
ready on the file. The assessed only añnexed to its application the partnership 
deed of November 29, 1954. The Tribunal has refused registration on four 
grounds and we now proceed fo consider each one of these four grounds. 


The first ground on which the Tribunal has refused registration is that the 
firm is constituted of the two firms and one individual- and: henge it is not a- 
valid partnership’in the eye-of the law. Obviously, tm coming, to this conclu- 
sion, the Tribunal had in mind the decision of the Supreme Court reported in 
Dultchand Laxminarayan v. Commr. of Inc.-Taz.' The view taken by the 
Supreme Court on the facts of the case it was considering was that a partnership 
could not be constituted between three firms, a Hindu undivided family and 
an individual'and that such a partnership could not be registered under s. 26A. 
Now, an important and significant feature of that case was that the partner- 
chip deed wás not signed by the individuals; who constituted the three firms 


-or the individuals who constituted the Hindu undivided family. Therefore, 


on the face of the partnership deed, an attempt was made to constitute a part- 
nership of three types of entities—a firm, a Hindu undivided family and an 
individual. Now it. is clear law that you may have a partnership ‘between a 
firm and an individual in the sense that the real partnership is not constituted 
between the individual and the firm, but between the individual and the aggre- 
gate of ns who constitute the firm. In other words, a partnership deed, 
instead Of setting’ out the names of the individual and the partners of the firm; 
may compendiously use the name of the firm by making it clear that what was 
intended was a partnership constituted between the individual and the ‘con- 
stituent members of the firm, and this intention can be made absolutely clear 
if the partnership deed itself is signed, not only in the name of the firm, but 
by all the partners who constitute the firm. In the learned commentary on 
the Law of Partnership by Mr. Justice Desai, the principle of law is very suc- 
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cinctly set out at page 18 as follows :— 

s LE a E ET ETE T A 
ship which purports to exist botween a firm and some other person is rendered impossible 
ar becomes illegal on that ground. The view which the court takes in such a case is 
that the firm is nothing but an association of individuals, and that when such an associa- 
tion under a firm name enters into partnership with another individual it is not the 
aggregate that combines with the individual but the individuals composing that aggre-- 
gate. The same consideration applies to the case of a firm which purports to enter into 
partnership with another firm. What in fact and in law takes place is that the partners 
composing one firm join with partners composing another firm as individuals and there- 
after all of them carry on business in some collective name.” 


Now, the Supreme Court judgment in Dulichand’s case came up for considera- 
tion before a Bench of this Court in Commr. of Inc.-Taz v. Shantal Vrajlal', 
and at-page 907 it was observed in the judgment as follows :— 


“|, It is perfectly true that the Supreme Court has pointed out that a firm is not a 
pérsoh and that a firm cannot enter into a partnership with an individual because the 
Partnership Act requires that the contract of partnership must be constituted by per- 
sons deciding to carry on a partnership. Therefore, to the extent that this partnership 
deed set out as partners two firms and two individuals, the firm constituted under this 
partnership deed could not be registered. But tt will be incorrect to suggest that the 
Supreme Court has laid down that the constituent members of a firm cannot enter into 
a partnership with an individual.” 


inaicone da. Erie mead aie OP Aie~parinarahiy dead! nt this cane: it is 
the constituent members of the two firms and not the two firms as entities that 
have entered into the partnership with the individual; and this fact is amply 
borne: out, as already pointed out, both by the recitals and the fact that the 
partnership deed has been signed by the constituent members of the two firms. 
The provision- with regard to arbitration, as pointed out by Mr. Palkhivala, 
also lends support to this view, because the intention was clear that there should 
be arbitration in case of dispute, not only between the firms on the one hand 
and the individual on the other, but between each individual partner or his 
executor or administrator. Therefore, in our opinion, the Tribunal was in 
error when it took the view that the partnership constituted by the partnership 
deed was not a valid partnership. 


The second ground on which registration has heen’ sii ig that, so far as 
the books of the assessee are concerned, division of profits has been made, not 
to the seven partners by opening their capital accounts, but between the two 
firms and one individual. Now in the application for registration the shares 
of the partners are set out; but what is urged against the aæessee is that in its 
books of account it has credited the profits to the firm name and not to the 
name of each constituent of the firm. Now if the:shares-of the partners are 
known—and for the purpose of this argument we will agssume.that the shares 
are known—-then it is merely a matter of arithmetical computation. Mr. Joshi \ 
is right that the purpose of insisting on profita being allocated to individual 
‚partners in the books of account of the partnership: is to work out the provi- 
sions of s. 25 4) by which, in the case of a registered firm, the tax is levied not 
upon the profits of the registered firm, but on the share of each partner in the 

red firm. This question also came up for consideration before this Court 
in the case of Commr. of Inc.-Tax v. Shantilal Vrajlal, and there we held- that 
the mere fact that in the account-books of the partnershif the profits were not 
taken into the accounts of the constituent members but were only taken into the 
accounts of the two firms and the two individual partnera was immaterial as the 
partnership deed clearly showed how the- profitas were to be divided between the 
constituent members of the two firms, and ascertainment -of the exact amount 
due to each of the constituents was merely a matter of arithmetical caleulation. 


1 (1987) 31 LT. $. Bos. 


864 THE BOMBAY LAW REPORTER. [VOL LX: 


The third ground which has been strongly pressed by Mr. Joshi is that the 
partnership deed does not specify the individual share of the partners. Now 
it is perfectly true that under s. 26A it is the instrument of partnership which 
must’specify the shares of the partners, and unless the instrument of partner- 
ship so specifies, the firm cannot be registered on the basis of that instrument 
of partnership. What is urged here is that the partnership deed specifica the 
shares of the partners as equal. In other words, the two firms and the indivi- 
dual had equal shares in the profits. But, says Mr. Joshi, we do not find in’ 
the deed of partnership what is the specific share of each of the partners con- 
stituting the two firms. Now an instrument of partnership may be constituted 
by one of several documents. Whats. 26A requires is that the documenta which 
constitute the instrument of partnership must specify the shares of the part- 
ners. Let us first take a simple case before we come to the facts of this case. 
Two partners may draw up a partnership ddbd setting out the capital to he 
brought by the partners, the work to be done, the terms of the partnership, but 
they may not mention in this document the shares of the partners. They may 
draw up another document in which they may only specify the sharea. Now both 

_ these documents together would constitute the instrument of partnership and from 
this instrument of partnership one eould gather both who the partners are and 
what their shares are. In this case it is an admitted fact that there is a part- 
nership deed constituting the partnership of Karsondas Premji and also, 
u partnership deed constituting the firm of Ohhotalal Devchand, and 
both these partnership deeds are on the file of the Department. By 
looking at these two partnership deeds one would know what the shares 
of the partners are in these two partnerships, and from these shares 
one would equally well know what the shares of these partners are in the part- 
nership in question. The asseasee actually drew the attention of the Depart- 
ment to these two partnership deeds, contending that the shares were specified 
if one looked at the partnership deed of September 18, 1945, and also the two 
partnership deeds of the firms of Karsondas Premji and Chhotalal Devchand. 
But Mr. Joshi contends that these shares must be specified in the partnership 
deed of September 18, 1945, itself, and if the shares are not specified, then the 
firm cannot be registered; and for this purpose strong reliance is placed upon 
a passage In the judgment of the Supreme Court in Dultchand Larminarayon 
v. Commr. of Inc.-Taz. Now what the Court there stated is at the bottom of 
page 542 and at page 543 :— 


“*,..In order to be entitled to the benefit of registration under the Act, H will have 
to be shown that the shares of all individual partners are specified in the deed and that 
all the partners have personally signed the application for registration as required by 
sec. 26A read with rule 2.” | 
With very great respect to the Supreme Court, we take it that when the Court 
, peaks of shares being specified in the deed, they are referring to the instru- 
ment of partnership in the language used by the Legislature in s. 26A; and 
again, with respect, we entirely agree that these shares must be specified in 
the instrument of partnership. But we do not read these observations to mean, 
as Mr. Joshi wants us to, that the shares must be specified in one document 
along with other terms of partnership. So long as the terms are specified in 
any document which goes to constitute the instrument of partnership, the 
condition of s. 26A is satisfied. You may have only one instrument of partner- 
ship, in which case all the terms must be found in that instrument. But you 
may have more than one instrument, and if all the terms of the partnership 
and the shares of the partners can be gathered from various documents, then 
£o long ‘as the asseesee is relying on these documents, there is no reason why 
the Department should’ refuse to look at any other document than the partner- 
ship deed, and also there is no reason to hold that the terms of s. 26'A have 
not been complied with. We had an identical question to consider in the un- 
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reported judgment in Industria? Stores Co. v. Commr. of Ina-Taz'. There 
the partnership consisted of the Industrial Stores Co. which was shown as a: 
partner with a share of 8 annas and two other partners with a share of the 
remaining 8 annas. There was another partnership deed constituting the 
Industrial Stores Co. and in that partnership deed the shares of the two part- 
ners were shown; and what we pointed out was that, if these two documents 
were read together, it would be clear as to what the respective shares of the 
partners were. In that case the asseasee did not rely upon the partnership 
deed of the Industrial Stores Co., and even so, we held that the asseases was 
entitled to registration,‘and we further pointed out that the instrument of 
partnership may be constituted by several documents, and so long as thb several 
documents constitute the partnership and specify the individual shares of the 
partners, those documenta can be looked upon as the instrument of partnership 
which would entitle the applicdnt firm to registration. Mr. Joshi sayw that 
the authority of this decision has been shaken, if not completely impaired, by 
the decision of the Supreme Court just referred to. But as we have pointed 
out, the Supreme Court was not ee at all the question of more than 
one document constituting the instrument of partnership. -There was only one 
instrument of partnership before the Supreme Court, and all that the Supreme 
Court said was that, if the shares were not specified in that i erit, that 
instrument of partnership could not entitle the asseasee to seak registration of 
the firm under s. 26A. 

We may also refer to the judgment of the Calcutta High Court to which we 
have also referred in the Industrial Stores _Co’s case and that is reported in 
Haridas Premji v. Commissioner of Income-taz, Bengal*. In the Calcutta case 
the partnership was constituted by letters and a multiplicity of documents, and 
the Full Bench there went to the length of asking the Department to get a 
partner to write a letter accepting the terms of the partnership, to allow the 
registration application to be amended, and to direct registration on the basis . 
of the documents already before the Court plus the letter which the partner 
had written. It might almost be said in that case that the Court was making 
a new contract for the partners and on the basis of the new contract was order- 
ing registration. We do not know what Mr. Joshi would have ssid if we had 
followed the course the Calcutta High Court followed. But without going to 
that length and only considering the documents which are before us and which 
were before the Department, it is clear that from these documents all the terms 
of the partnership emerge and there is no doubt as to-.what the specific shares 
of each individual partner is. The position would have been entirely different 
if there was no partnership deed constituting the two firms which are referred 
to in the partnership deed of September 18, 1945. Then it could well have 
been urged that the shares are not specified in any document. The position 
might also have been different if no reliance was placed by the asseasce on the 
partnership deeds of these two firms although in the unreported judgment we 
showed indulgence to the assessee. But when we have partnership deeds of 
these two firms, when they are actually on the file, when they are relied upon 
by the assessee and when from them the ‘shares of the partners can be ascer- 
tained, it is idle to suggest that the instrument of partnership does not specify 
the shares of the partners. It is technicality with a vengeance. 

The fourth ground on which registration was refused was that the applica- 
tion as framed does not meet the requirements of the Act and the Rules. ‘The 
Tribunal does not give us any reason why it thinks that, the application does 
not comply with the provisions of the law, and Mr. Joshi has not pointed out 
to us any flaw or defect in the application itself. The application is signed by 
the partners of the firm as it was constituted on the date of the application. as 

i by law, and the two schedulea contain all the necessary information 

which has got to be supplied by a party applying for registration. |, 

1 (1956),Income-tax Reference No. 82 of J., on Fe 28, 1958 (Unrep.). 
1955, decided by Ghagla O, J. and Tendolkar 2 (+030) 4 L T. 0.4765, F.B. 

L. R.—8. 
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In our opinion, therefore, the registration was wrongly refused and we must 
answer the question submitted to us in the affirmative. 
Commissioner to pay the costs. 


Solicitors for the appellant: Payne & Co. 
Solicitor for the respondent: A. 8. Parka. 
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Before the Honble Mr. M. C. Chagla, Chief Justice, ond Mr. Justice S. T. Desci. 


M/S. ROGERS & CO., BOMBAY v. THE COMMISSIONER OF INCOME- 
TAX, BOMBAY CITY I, BOMBAY.* 

Indian Income-tax Act (XI of 1922), Sec. 10(2)(vil) Second proviso—Assessee firm con- ' 
vérting itself into private Hmited company-—Sharvholders of company same as partners 
of firm and shares allotted to them in same proportion as shares held by them in 
firm—Assets of firm transferred to company at original cost price—Difference bet- 
ween original cost and written-down value of assets in assessee’s book brought to 
tax under second proviso of s. 10(2)(vil)—Whether transaction relating to assets 
effected between firm and company a sale—Applicabilty of second proviso to 
-8. 10(2) (vil). 

SOSA ene ee eee K EE eee P T AEL er 
limited compeny. The shareholders of this company were the same as the partners 
of the firm and the shares allotted to the shareholders were in the same proportion 
. as the shares held by them’ in the pertnership, The written-down value of the 
block assets of the firm in their books was Rs. 3,981,848 and these ansets were trans- 
ferred to the limited company at the original cost price of Rs, 485,854. The differ- 
_enoe between the original cost and the written-down value amounting to Ra. 
108,506, was added by the Income-tux Officer to the asseasee firm’s income for the 
relevant assesament’ year under the second proviso to s. 10(2)(vH) of the Indian 
Income-tax Act, 1922, on the ground that the sale of the assets took place at Rs. 
485,354 to’ the limited company. On the question whether the sum of Rs. 1,068,306 
was assessable to tax under the second proviso to s. 10(2)(vH) of the Act:— 

Held, that the so-called sale of assets was not a business activity; they were not 
sold in the course of the business; they were not sold to make profits; they were 
' merely transferred as a procedure adopted for readjustment of the partners as 
owners of these assets, and. 

that, therefore, the transaction effected between the firm and the private limited 
` company was not a sale and the provisions of the second proviso to s. 10(2) (vi) 
were not attracted. 

' Commer. LTJEP.T. v. Sir Homi Mehta,’ applied. 


THE facta appear in the Judgment. 


N. A. Palkhivala, for the asgoasce. 
G. N. Joshi, with R. J. Joshs, for the Commissioner. 


CHacia O.J. Messrs. Rogers & Co. carried on the business of making 
aerated waters as a firm till August 6, 1949, and the partners of the firm were 
11 in number. On August 6, 1949, this firm converted itself into a private 
limited company. The shareholders of this company were the same as the 
partners of the firm and the shares allotted to the shareholders were in the 
game proportion as the shares held by them in the partnership; the slight diffe- 
rence was due to the shares being rounded off to a specific number. The written- 
down value of the block assets of Messrs. Rogers & Co. in their books was 
Re. 3,81,848. These assets were transferred to the limited company at the ori- 


T"Whether on the fact and cicumstances of Reference No. 84 of 1957. 
tho case the b firm ts entitled to re- 1 (1055) 58 Bom. L. R. 113, s.c. 28 L T. R. 
gistration under 8.26 A of the Income-tax Act?” 938. : ; 
“Decided, Marth 24, 1958. Inooņe-tex 
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pan cost price of Ra. 4,85,854, and the Department contended that -the 
in the assessment year 1950-51 was liable to pay tax on the difference 
between Ra. 4,85,354 and Rs. 3,81,848 by reason of the second proviso to 
g. 10(2) (vit) of the Income-tax Act. 

Turning to s. 10(2) (vii), it deals with depreciation; and the second proviso 
is in the following terms :— 

“Provided further that where the amount for which any such building, machinery 
or plant is sold, whether durin the continuance of the business or after the cessation 
thereof, exceeds the written down value, so much of the excess as does not exceed the 
difference between the original cost and the written down value shall be deamed to be 
profits of the previous year in which the sale took place.” 


The only narrow question that we, have to consider on this reference is whether 
on the facts and circumstances of this case it could be said that the building, 
machinery or plant was sold by the firm of Messrs. Rogers & Co. to the private 
limited company of Mosars. Rogers & Co. Ltd. If there was a sale, then the 
second proviso is attracted and the assesses firm is liable to pay tax on the diffe- 
rence between the written-down value and the cost price. 


Now what are the facts and circumstances of this case! We have a legal 
entity—the partnership firm consisting of eleven partners. We have a diffe- 
rent legal entity constituted by the private limited company. Undoubtedly 
the two entities are different in the eye of the law, but—and it ia an important 
‘but’—the persons who constitute the two entities are identical. They are 
identical from a commercial point of view, because we fully understand the 
position that in the eye of the law a limited company is not the samo as the 
shareholders of that company. But the persons who benefit by the profits made 
by the firm and the persons who benefit by the profits made by the limited com- 
p are identical and the profits made by the firm and the profits made by the 
Embed company are shared by thæe persons in identically the same proportion. 
Mr. Joshi says that the sale contemplated by the second proviso to s. 10(2) (um) 
is a transfer of assets by one legal entity to another, and once there is a transfer 
for a price, in law there is a sale and the second proviso comes into play. If 
that be the true view to take of the expression ‘‘sale’’ used in the second pro- 
viso, then Mr. Joshi is undoubtedly right, because we have here a transfer of 
assets from one legal entity to another for a fixed price; and if nothing more 
is to be looked at except the purely legal position, then there can be no contro- 
versy and there can be no doubt that for the. purpose of the second proviso a 
sale has taken place, and inasmuch as the price received by the vendor exceeds 
the written-down value to the extent laid down in the second proviso, he is 
liable to pay the tax. But in all transactions which come up for consideration 
mn a taxing statute we have to look at the real nature of the transaction; we 
have not to look at the form—the legal form—-which a transaction has; and 
when we look at the real nature of the transaction before us, although legally 
it is a sale, substantially and really it is only a readjustment made by certain 
persons 80 as to carry on business in one form rather than in another. Eleven 
persons are carrying on business as a firm. They are carrying on a particular 
activity 4nd making profits. Those eleven persons make up their minds to 
readjust their business position and to carry on -the identical business, - the 
identical activity, by means of a limited company. The assets of the firm now 
belong to the company. No change has taken place except the legal change of 
a company taking the place of a firm. Under these circumstances, can it be 
said that there is a sale by the firm to the company which attracts the appli- 
cation of the second proviso to s. 10(2) (vit)? ~ 


Now, it is elementary that a person cannot sell to himself for the purpose of 


income-tax, because a person cannot make profit out of himself. The basic - 


idea underlying s. 10(2) (wt) is that the vendor has made profitt by the transfer 
of his assets. Mr. Joshi is right that profit is nétional, but still it is a profit; 
and im order that the profit should be made, there must be two parties to the 


` 
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trangaction—the vendor and the vendee—and the vendor must make profit by 
transferring his asset to a third party. If he transfers it to himself, he cannot 
make profit either real or notional. . These principles which we are enunciating 
were very clearly and emphatically enunciated in Comr. L.T./EP.T..v. 
Sir Homi Mehia.! Mr. Joshi does not like those principles; but for good or 
for evil they are there till a higher Court tells us that they are not the correct 
principles which we laid down. Now that was a case where Sir Homi Mehta 
and his sons constituting a firm transferred certain shares to a private limited 
company. The shares were transferred at the value of Rs. 40 lakhs and the 
sharesehad originally cost Ra. 30 lakhs, and the Department contended that the 
assegsoe must pay tax on the difference between Ra. 40 lakhs and Rs. 30 lakhs 
inasmuch as by transferring the shares to the company it had made a profit 
of the difference between Ra. 40 lakhs and Rs. 80 lakhs. We rejected this con- 
tention pointing out that though the asseasee and his sons on the one hand and 
the private limited company formed by them on the other were distinct entities 
in law, the real result of the formation of the company and the transfer of the 
shares to the company was only that, instead of the shares bemg jointly held 
as individuals, they were held by these very persons as a limited company; that 
the so-called sale of the shares to the company was not a business activity enter- 
ed into with the object of earning a profit and was not really a sale, but merely 
a procedure adopted for ‘readjustment of their position as holders of the shares, 
and the assesses did not make any profit or gam in a commercial sense by 
transferring the shares to the company. These observations apply wholly to 
the facts of the present case. Here the assets, instead of being jointly held 
by the eleven partners, are held by the limited company. This so-called sale 
of assets is not a business activity; they are not sold in the course of the busi- 
ness; they are not sold to make profits; they are merely transferred as a proce- 
dure adopted for readjustment of the partners as owners of these assets. Now, 
how is this decision sought to be distinguished? The only distinction 

is that this was a case where the assesses was selling his stock-in-trade and the 
question was whether in transferring his stock-in-trade he had made profit, 
but instead of this, now that we are dealing with depreciation under 
s. 10(2) (un), the principle that may apply to the sale of the stock-in-trade would 
not apply to the case of depreciation. Now, the importance of this decision— 
if it has any—is that we considered whether a particular transaction consti- 
tuted a sale for the purpose of taxing law and we drew a distinction between 
wale in a technical, legalistic sense and sale from a commercial point of view 
ag representing a real transaction. If that principle was correctly enunciated, 
then we see no reason why it does not apply to the case of a sale under 
R. 10(2) (vš). It must apply to all cases of sale dealt with under the Indian 
Income-tax Act, unleas there is something in the section itself which makes it 
clear that the sale contemplated by the Legislature ia not only a sale where 
according to the real transaction, from’ the commercial point of view, it is a 
sale, but even where it is a sale from a legal and technical point of view. Why 
are we to construe the expression ‘‘sale’’ in the second proviso in the wide 
manner suggested by Mr. Joshi? Why are we to say that the asseasees have 
made notional profits out of a transaction when in reality that transaction is 
nothing more than a readjustment of the position of the agressees que their 
business? There is no indication given by the Legislature that the expression 
‘“gale’’? in this second proviso should be construed, not from the point of view 
of the ordinary cfnon:of construction laid down with regard to taxing laws, 
but according to some special canon of construction. In our opinion, ‘if 
Sir Homsi Mekia’s case correctly laid down the law, then we must come to the 
conclusion that the transaction effected between the firm of Rogers & Co. and 
‘the private limited company was not a sale, and if it was not a gale, the provi- 
gions of the second proviso are not attracted. 


1 (1955) 58 Bom. L. R. 11%, s.o. 238 L T. R, 928. 
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It must follow from our ER that, if there was no sale, then the ‘mere 
book entry inthe books of the company that the value of the assets of the firm 
taken’ over by the company was Ra. 4,85,354 cannot have any bearing on. the 
question of the depreciation to which the limited company is entitled. If we 
are going to wipe off the sale for the purpose of the second proviso to — 
s. 10(2) (um) so that the limited company should not be liable to tax, it must 
y be wiped off so as to prevent the asseaszee company from claiming depre- 
ciation on the basis that the value of these assets was Ra. 4,85,3564. From a 
commercial point of view, the value of these assets continues to be Rs, 3,81,848 
notwithstanding this transaction. The entries made in the books of account 
do not represent the real nature of the transaction as far as the sale is con- 
cerned; and if they do not represent the real nature of the transaction in that 
kense, they equally do not represegt the real transaction from the point off view 
of the price fixed for this transaction. Although for the purposes of the 
of -the firm and the company the price might have been fixed at Re. 4,85,354, 
as we just said, the written-down value of the assets continues to be Ra. 3,81,848. 
We understand that the company has claimed dep tion on the' basis 
of the value of the assets being Ra. 4,85,854 and we also understand that depre- 
ciation has been allowed by the Department on that basis. Mr. Palkhivala 
fairly concedes that he cannot have it both ways. If he can persuade us to 
hold that the Tribunal was wrong in the view that it took, it must follow that 
the com was equally wrong in claiming depreciation on the basis that the 
value of the assets was Rs. 4 86 854 and not Rs. 3,81,848 

We must answer the questiont submitted to us in the negative. Commissioner 
to pay the costs. 

Mr. Palkhivala says that he has no objection to necessary proceedings being 
taken by the Department for the purpose of correcting the assessment of the 
assesses company under the appropriate provisions of the Act. 


Solicitors for the applicant: Guagrat & Co. l 
`- Solicitor for the respondent: A. 8. Parikh. . ae Soe 
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Before Mr. Justice Mody. 


HINDUSTAN STEEL METAL WORKS v. WALTER 8. 
GUGGENHEIM AND CO.” 

Court-fees Act (VII of 1870), Sec. 31{2)—Bombay Government Notification No. 1123/7 
dated March 26, 1954, Sch. Item No. (8)—Repayment to plaintif of institution fees— 
Whether such repayment could be made when plaintif does not appear when suit 
reaches hearing—Application for repayment made by plaintif some days after suit 
reaches hearing and is dismissed, whether competent—Where such subsequent appl- 
cation made, whether necessary for plaintiff to prove by oral evidence that his 
attorneys were present in Court when suit called on for hearing and dismissed. 

Iten No. (8) of the Schedule annexed to the Bombay Government Notification 
No. 1128/7 dated March 26, 1954, issued under s. 81(2) of the Court-fees Act, 1870, 
which deals with the repayment of two-thirds of the institution fees to the plaintiffs 
by the High Court in suits disposed of by it, applies to all intentional dismissals for 
want of prosecution whether such intention of the plaintiff is achieved by the plain- 
tiff by some active act (e.g. by applying for dismissal by appearing at the hearing or 
ee ee ee 
pessive conduct of not appearing when the suit reaches hearing. 


T*Whether on ths facta and in the siroum- pide, Jy 100) 1867" 0,0. tax Act?” 
Se aa e E S 16/19], 1957. O. O J. Suit 
amosahblo to tax as provided in No. aira 
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'à An application for repayment of a part of the institution fees, made by the plain- 
t tiff, some days after the suit had reached hearing and was dismissed, is not incompe- 
): tent. When such an application is made, ordinarily it would not be necessary to 
_ record any oral evidence to prove that the plaintiffs attorneys were present in Court 
when the suit was called on for hearing and dismissed, but a satisfactory affidavit 
setting out all the necessary material facts would be sufficient. It may, however, 
become necessary in exceptional cases that the contents of the affidavit may call 
for the taking of oral evidence to satisfy the Court that the dismissal of a suit for 
went of prosecution was “got” or brought about or procured by the plaintiff del- 
berately and intentionally. 
When the dismissal of a suit for want of prosecution is the result of an accident 
- or the plaintifs negligence, that is, it was not deliberately intended by the plaintiff 
to be brought about, Item No. (8) will not apply and the plaintiff will not be entitled 
to the repayment of the institution fees under that Item. 


Tue facts appear in the Judgment. 


R. M. Kantawala, for the plaintiffs. 
J. M. Thakore, for the State of Bombay. 


Mopy J. The plaintiffs apply that I should direct the repayment of 2/3rds 
of the institution fees to the plaintiffs under itent No. (8) of the Schedule 
annexed to the Bombay Government Notification No. 1128/7 dated March 26, 
1964, issued under s. 31(2) of the Court-fees Act, 1870. | 

The plaintiffs filed the suit as a long cause and thereafter served the writ 
of summons on the defendants. The defendants did not file any written state- 
ment as called for. Ultimately the suit was set down on my board as an un- 
defended long cause. The suit reached hearing on June 18, 1957, when both 
the parties being absent the suit was dismissed. On that day, the plaintiffs 
being absent, no application was made for repayment of any part of the insti- 
tution fees. A few days later, however, an application was made before me on 
behalf of the plaintiffs for repayment of 2/3rds of the institution fees under 
the said item No. (3). Such applications for repayment or refund of such part 
of the institution fees as are allowable under the law are, so far as I am aware, 
usually made at the time when the suit is disposed of. As the plaintiffs made the 
said application, not on the date when the suit was disposed of, but a few days 
thereafter and as I felt some doubt whether the plaintiffs were entitled to the 
order applied for, I directed that the pene should renew the said applica- 
tion after giving notice to the State of Bombay. The plaintiffs gave such notice 
and the State of Bombay now appears before me and contests the plaintiffs’ said 
a ater 
ki e relevant portions of the said notification dated March 26, 1954, are as 

ollows :— 

“_..the institution fee as specified In column 2 of the Schedule hereto annexed shall 
be repaid to the plaintiff by the High Court of Bombay in the suits disposed of by it 
under the circumstances specified in column 1 of the said schedule. 

Schedule. 

3. Suit which is got dismissed by a plaintiff for want of prosecutlon before settle- 
ment of issues or recording of any evidence. ..two-thirds.” 

Mr. Kantawala, the learned counsel for the plaintiffs, contended that this 
case falls within the provisions of the said item No. 8. He contended that this 
suit was got dismissed by the plaintiffs and that the same was for want of prose- 
cution before settlenfent of issues or recording of any evidence. I may state 
that as the suit appeared as an undefended long cause and neither p ap- 
peared, there was no question of settlement of any issues or recording of any 
evidence. So far-as the said-latter requirement of item No. 8 is concerned, I 
think it is indisputable in the circumstances of this case that the dismizsal of the 
suit was ‘‘for want.of prosecution before settlement of issues or recording of any 
evidence’’, As- regards the former requirement of the said item No. (8) Mr. 
Kantawala made a statement frot the Bar on instructions that after this suit was: 
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fled and the writ of summons was sored on the defendants, the plaintiffs decided 
not to prosecute this suit any further unless the defendants appeared to defend 
the suit. He stated that it was because of this decision arrived at by the plaintiffs 
that the plaintiffs deliberately remained absent on June 18, 1957, when the suit 
reached hearing before me although the suit was undefended and had been set 
down on my board on that date as an undefended long cause. He further stated 
that it was because of the plaintiffs’ said decision that no counsel was briefed 
to appear before me on that date to apply for a dismissal, but that K. M. Diwanh, 
solicitor, partner of Messrs Ambubhai and Diwanji, the attorneys of the plaintiffs, 
remained present in Court on June 18, 1957, when the suit was called out before 
me, but merely to watch what happened. Mr. Kantawala contended thdt under 
the circumstances, the suit must be held by me to have also been ‘‘got dismissed 
by the plaintiffs’’. 

Mr. Thakore, the learned courel for the State of Bombay im resistirig the 
application, has contended that under the said item No. 3 repayment is ordered 
only if the -dismisaal of the suit is in consequence of an application for dismis- 
gal made by the plaintiffs, although such an application may be either at .the 
time when the suit actually reaches hearing or even before the suit reaches hear- 
ing by having the suit placed on board for dismissal by a precipae. He further 
contended that the application under the said item No. 3 must be made only at 
the time the suit reaches hearmg and is dismissed and not on a subsequent 
occasion. He lastly contended that in any event there 1s in this case no evidence 
before me to show that the suit was got dismissed by the plaintiffs in the manner 
mentioned by Mr. Kantawala. 

' The material part of the said item No. 3 is “Suit which is got dismissed by a 
plaintiff for want of prosecution’’. The dismissal of a suit for want of prosecu- 
tion can be divided into two classes, namely, when such dismissal waa inten- 
tionally brought about by a plaintiff, the plaintiff having intended it to result 
and having planned for it. It is in contradistinction to a dismissal for non- 
prosecution which was not intended by the plaintiff, but which resulted by a 
mere accident or even by the negligence of the plaintiff, even if in the case of 
such negligence the plaintiff may or could have known that such dismissal would 
result but may not have intended or desired that such result should follow. 
It is to exclude such unintentional diamissal—may it be the result of accident 
or negligence—that item No. 3 is worded as it is, as otherwise the phraseology 
would have been ‘‘if the suit is dismissed for want of prosecution’’. Tti is, there- 
fore, clear that when the dismissal for want of prosecution is the result of an 
accident or the'plaintiff’s neg! ce, that is, in other words, it was not delibe- 
rately intended by the plaintiff to be brought about, that the said item No. 8 
would not apply. Item No. 8 can possibly apply only when such dismissal was 
deliberately intended by the plaintiff and was pital about by the plaintiff. 
But within that class of, mtentional dismissals, there again can be two sub- 
divisions. These sub-divisions are created by the use of the word “got”. The 
dismissal for want of prosecution which the plaintiff deliberately intends to 
bring about may be achieved by the plaintiff by his active conduct in that direc- 
tion or by his merely remaining passive. Lf the facts in this case are as stated 
by Mr. Kantawala, this case falls within the latter category ; and -it is only this 
st which is in dispute before me. Mr. Thakare’s contention amounts to 

: that item No. 3 would apply only. when the plaintiff by his active conduct 
oe such dismissal The methods suggested by. Mr. Thakore, namely, ap- 
plying for dismissal by appearing at the hearing and by precipae for having the 
suit set down on board for dismissal are merely instances filling within a defin- 
able class of dismissals for non-prosecution intended by the plaintiffs and 
achieved by active conduct, but im my opinion, the other sub-division of inten- 
tional dismissals achieved by the plainti only Perey are not excluded from 
item No: 8 on its true construction. The use of the word “‘got’’ indicates that 
the intended gesult of the dismissal for want of prosecution is.to be procured. 
or obtained by the plaintiff, but there is no reason to interpret that word ‘‘got’’ 
as meaning that such: getting or obtaining or“procuring is to be done by the 
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plaintiff by some active act and not merely by pasaive conduct. Lf the Bt gees 

ean bring about that intended dismissal for want of prosecution passively with. 
out incurring the costs of briefing counsel for making the n application 
or by instructing his solicitora to write the necessary precipas, I do not see 
how the same would not be covered within the Ainge grammatical construction 
of the language used in the said item No. 3. plain language of that item - 
No. 3 does not justify restricting that item to cases where the suit is got dis- 
missed by the plaintiffs by an active act. I, therefore, hold that item No. 3 ap- 
plies to all mtentional dismissals for want of prosecution whether such intention 
of the plaintiff is achieved by the plaintiff by some active act or by his mere 
passive conduct of not appearing when the suit reaches hearing. 

Coming next to the second contention of Mr. Thakore that the necessary ap- 
plication must be made only at the time when the suit reaches hearing and is . 

d, it should be noted that the languafe of the said notification dated 
March 26, 1954, or any provision of the Court-fees Act itself does not 2 
` the time when the necessary application in that behalf should be made. 
, the language of s. 31 of the Court-fees Act as also of the said notification dated 
March 26, 1954, indicates that the specified portion of the Court-feea shall be 
repaid to ‘the plaintiff by the Court and does not indicate that even an app oe 
tion by the plaintiff in that behalf is necessary. No provision of law, whether 
containéd in the Court-fees Act or elsewhere, has. been brought to my notice 
which requires that such an application for repayment should be made by the 
plaintiff. But eyen assuming that such an application is necessary on the part 
of the plaintiff, there is certainly rovision, so far as I can find, in the Court- 
fees Act, much less in the said Er ATA which requiræ that the application 
for repayment should be made by the plaintiff only at the time when the suit 
reaches hearing and is dismissed as contended for by Mr. Thakore. [Under the 
circumstances, I reject the said contention of Mr. Thakore and hold that this 
application for repayment, although made some days after the suit actually 

reached hearing and was dismissed, is not incompetent. 

That leaves the third contention urged by Mr. Thakore, namely, that in any 
event there is in this case no evidence before mè to show that the suit was got 
dismissed by the plaintiffs in the manner mentioned by Mr. Kantawala so as to 
bring the case within the said ttem No. 8. This undoubtedly is-true. These 
facts have been stated by Mr. Kantawala only across the Bar. I may mention 
that I have no reason to doubt the truth of the statement so made. But I am 
confident that in law, I am not entitled to proceéd only on such a statement 
made acroes the Bar. I indicated this to Mr. Kantawala who at once stated that 
he was prepared to lead the necessary oral évidence before me or to have the 
necessary facts stated on an affidavit of even the said Diwanji, the solicitor of the 
plaintiffs. In such cases where an application for repayment of a part of the 

itution fees is made, not at the time when the suit reaches hearing and is dis- 
, missed, but subsequently, I think that ordinarily it would not be necessary to re- 
“cord any oral evidence, but a satisfactory affidavit setting out all the necessary 
material facts would be sufficient. It may become neceasary in exceptional cases 
that the contents of the affidavit may call for the taking of oral evidence to 
satisfy the Court that the dismissal of a suit for want of prosecution was ‘‘got’’ 
- or brought about or procured ee the plaintiffs deliberately and intentionally. 

In this case, therefore, before ose of the laintaffs’ application, the 
plaintiffs should file the necessary affidavit and I dispose ` of this applica- 
tion only after such affidavit is filed. The plaintiffs to file’ that anGaya within 
two days from to-daf. 
ao 19, 1957. 

On reading the affidavit of Kisonlal Mahipatram Diwanji dated July 17, 1957, 
I am satisfied that this suit was got dismissed by the plaintiffs on June 18, 
1957, for want of prosecution. I, refore, order that two-thirds of the insti- 
tution fee be repaid to the plaintiffs, ky 


Solicitors for the plaintiffs: bhai and Diwann. 
' Bolicitors for the State of Bombay: stile & Oo. 
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Before Mr. Justice K. T. Desai and Mr. Justice Mody. 


THE STATE OF BOMBAY v, P.* 

Contempt of Courts Act (XXXII of 1952), Secs. 3, 4, 5—Čontempt of Courts Act- (XI of 
1926), Sec. 2—Letters Patent (Bombay), Cls. 36, 38—Constitution of India, Arts. 235, 
215, 19(1)(a), 19(2), 21--Bombay High Court Rules (O. S.), Rules 58, 1088, 1 tn 
Part II of Chap. I—Contempt of Bombay High Court whether can be heard by a 
division bench of the Court or must be heard by all the Judges sitting together as a 
body—Whether tn view of art. 21 the Court has jurisdiction in such summary pro- 
ceedings to inflict punishment of imprisonment on contemner—Procedure followed 
by the High Court in matters of contempts of itself whether a procedure established 
by law within art. 21. 


/ 

Any single Judge of the Bombay High Court and any Division Bench of the High 
ee ee comet a 
Court and to inflict punishment for such contempt. 

The jurieditian which eck Judge of the Bombay Fisk: Gout parna and orde 
cisea as constituting a Court of Record is a jurisdiction. which is inherent in the 
Court itself for punishment for contempt of Court, whether it is ex facie the Court 
or otherwise. For the exercise of that jurisdiction, it is not necessary to refer either 
to the Letters Patent or the rules framed by the Court.thereunder. It is a jurisdic- 
tion which is being exercised in the same manner as was exercised in the Court of the 
King’s Bench Division in England. That jurisdiction has been preserved under the 
Charter Act, under the Letters Patent and under the Constitution. 

Narayan Vithal Semant v. Jankibei? Muru Manohar Prasad, In re" and In the 
matter of K. L, Gauba,’ referred to. 

Under the relevant provisions of the Contempt of Courts Act, 1982, the pro- 
cedure followed by the High Court in dealing with matters relating to caontempts 
of itself is a procedure established by law within the meaning of art. 21 of the Can- 
stitution. In view of cl 38 of the Letters Patent, the procedure which is being 
followed.by the High Court since prior to the caming into force of the Letters Patent 
tn dealing with matters of criminal contempt in the exercise of its inherent jurisdic- 
. Hon as a Court of Record is a procedure enacted by law and the High Court is entttl- 
ed to deprive a person of his liberty in matters relating to contempt when that pro- 
cedure has been followed. 

A. K. Gopalan v. The State’ Sukhdev Singh Sodhi v. The Chief Justice and Judges 
of the Pepseu High Court® and Hearts of Oak Assurance Co. v. Attorney-General, 
referred to. 


Tru facta appear in the judgment. n 


H, M. Seervat, Advocate General, for the petitioner. 
K. L, Gauba, for the respondent. 


K. T. Dea J, The respondent in this case is a barrister of England and an 
ađvocate of this Court. He was appointed to officiate as third Assistant to the 
Court Receiver and Liquidator in August 1949. His work was not found to be 
satisfactory. On January 30, 1954, Dr. Banaji, the Court Receiver and Liqui- 
dator, made a report to the Chief Justice against the conduct of the 
respondent in connection with a tool box containing a complete kit for’ 
repairing air conditioning machines ete. This box belonged to a firm which the 
Court Receiver sold as a going concern in 1951. The box was found lying in 
the respondent’s room till as late as 1954. The report was considered by 
Mr. Justice Coyajee as the Administrative Ju ande by the Chief Jus- 
tice, The Chief Justica disapproved of the conduct of the ondent and 
severely warned him to be more careful about his work in future. His 
Lordship directed the Court, Receiver and Liquidator to submit a report 

* Decided, February Aide 1958. ne C. J. 1950} L L. R. 28 Lah, 411, ra; 
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on the general work of the respondent after 6 months. On June 22, 
1954, Dr. Banaji as the Court Receiver and Liquidator submitted a re- 
port, In that report he stated that the respondent continued to neglect his 
work on one pretext or another and took casual leave on flimsy grounds. The 
respondent went on leave out of India from March 10, 1954, and went to Japan. 
After ing from Japan, he saw the Chief Justice at his residence 
and stated that he had some grievances. His Lordship informed the res- 
pondent that if he had any complaints to make, he should make them m 
the proper form and through the Pe and that the complaints would 
then be, considered. No such complaint was forwarded through the proper 
channel. The respondent was thereafter appointed to officiate as an Associate 
in the Prothonotary’s office from September 25, 1954. On January 31, 1955, 
the regpondent saw the Prothonotary and stated that he had some grievances. 
He was asked to put his grievances in- writing and was told that they would 
thereafter be considered and dealt with. Thereupon he stated that he had no 
grievances, On February 19, 1955, the respondent addressed a letter to 
the Chief Justice in which he thanked His Lordship for transferring ~him 
to the Prothonotary’s office and tendered his sincere apology for having 
annoyed His Lordship in various ways. The respondent gave an assurance that 
he would carry out his duties aincérely and honestly and abide by His Lordship’s 
orders. whatever they were. 

On Juns 21, 1955, the respondent applied for leave for two months on medical 

unds and the leave was granted. Whilst the respondent was on leave, he ad- 
two letters, one dated July 15, 1955, to Mr. Justice Coyajee as officiating 
Chief Justice and another dated July 22, 1955, to the permanent Chief Justice. 
Both these letters contained objectionable material. After considering the letters 
the Chief Justice ordered that a disciplinary inquiry be held against the 
nl Fpa The respondent was suspended from service and Mr. Justice Ten- 
do was requested to hold the inquiry. That was on August 10, 1955. On 
August 17, 1955, the respondent tendered his resignation from service and the 
same was accepted. i 5 

‘On February 4, 1958, the respondent circulated a cyclostyled document dated 
February 3, 1958, among the members of the Bar in the premises of the High 
Court and one the members of the public outside the Council Hall, 
where ihe Chief Justice was holding a public inquiry pursuant to a Com- 
mission appointed by the Central Government popularly known as the Mundhra 
Inquiry. t document contains objectionable material. In respect of the 
matter contained in that document the present petition has been filed for the 
issue of a rule against the respondent to show cause, if any, why’he should not 
be committed to jail and/or be otherwise dealt with for having committed con- 
tempt of Court by issuing the said document. On February 7, 1958, mysélf and 
my brother Justice Mody issued a rule against the respondent. 

The document complained of contains a scurrilous attack upon the Chief 
Justice, Mr. Justice S. T. Desai and Mr. N. H. ©. Coyajee, an ex-Judge of this 
Court, who has recently retired. Though the rule has been issued in connection 
with this attack against these three persons, the learned Advocate General, who 
appears for the State, has not pressed the petition in respect of the remarks made 
against Mr. N. H. C. Coyajee in order to avoid any controversy on the subject, 
as the said Judge has retired from the Bench. In considering the matter before 
us we are not taking into account the remarks made against Mr. N. H. C. Coyajee. 

This document is couched in deliberately i ting language. It is the 
language of calculated malice and disrespect towards the Ohief Justice 
and- Mr. Justice 8. T. Desai The language that has been used, thé epi- 
thets that have been hurled and the charger that have been levelled are such 
as would affect the faith and confidence of the public in the Bombay High 
Court as a Court of justice. They are calculated to lower the authority of the 
Court and undermine, impair and obstruct the administration of justice by 
the Court. The language used, R a view, constitutes a clear contempt of the: 
Court. We cannot dismiss the allegations that have been-made as dberratichs 
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of a deranged mind or a mind that is not normal Considerable cunning has 
been shown in the drafting of this document. The fair name of the Attorney 
General of India has been.brought in with a view to bolster up the attack. The 
words of the learned ER have been quoted so as to give a meaning 
to those words which was not intended by the Attorney General. A reference 
has been made in the document to what the Attorney General has stated in the 
course of a letter addressed by him to the respondent on December 31, 1955. In 
a subsequent letter dated June 4, 1956, the Attorney: General stated in clear 
terms that he could not say without going into all the facts himself and seeing 
what the other side had to say that he believed in what was stated by thg respon- 
dent in his correspondence with various people. The Attorney General in his 
letter further stated that he had heard that his letter was being used as a proof 
of his belief in all that the ndent had stated and as if it constituted a 
support for the respondent’s ee ie The Attorney General was at pains to point 
out that what he had stated was on the assumption that the facts stated by 
the respondent were correct and not an opinion pronounced after studying the 
whole matter and he complained that the respondent was using that letter as 
if it represented an opinion pronounced after studying the whole matter. In 
the end the Attorney General stated that he had repeatedly advised the respon- 
dent to drop the matter and that, in any case, he did not wish to be BY aay 
as having given an opinion in favour of the respondent on the facts of the con- 
troversy. Inspite of being in porsession of this subsequent letter, the respon- 
dent haa deliberately chosen to quote the words contained in the earlier letter 
of the Attorney General as if those words represented the pronounced opinion 
of the Attorney General after studying the whole matter. This indicates the 
length to which the respondent has gone. He has shown himself ag being an 
utterly unscrupulous person in pressing iñto service the remarks of the Attor- 
ney General torn out of their context. He has used them for giving a meaning 
to the words which they were not intended to bear. What is more, in the im- 
pugned document the respondent has cunningly suppressed the subsequent letter 
of the Attorney General 
The respondent has made a reference in that document to what Shri Moraryi 
Desai, who was then the Chief Minister of the State of Bombay, is alleged to have 
told the respondent. That representation is belied by what is stated by the res- 
pondent himself in his letter to the Attorney General, dated May 31,1956. Even 
the personal views and philosophy of the learned Chief Justice have been 
made the basis of scandalous allegations and attack. Im the course of the docu- 
ment complained of; the respondent has pressed God and high principles of 
morality into service. He has done so in order that the attack which he has 
made upon the Chief Justice and Mr. Justice 8. T. Desai may be more 
dling and in order to make it more believable by the unknowing pub- 
lic. o time and the place chogen for publication clearly indicate great deli- 
beration on the part of the ndent. It was at a time when keen public inte- 
rest was arora by the Mun Inquiry. One of the places which the respon- 
dent selected was the place where the public had gathered in large numbers to 
follow the proceedings of the Mundhra Inquiry which was being held in public. 
The time and the place selected were such as to ensure a wide publicity and a 
keen ‘public interest in the matter. It was at a time when keen public interest 
was also centred round the person who was holding the Inquiry, viz. the Chief 
Justice. A scurrilous attack has been made in order to malign the Chief 
_Justice and to represent to the public that the gentleman, who was hold- 
ing that public inquiry, was not worthy of occupying such a position and 
a equally not worthy of occupying the position of the Chief Justice of this 
urt. ~ i l 
~ Not being content with what has been stated in the impugned document, the 
respondent, taking the benefit of the opportunity which was given to him to show 
cause, has put in an affidavit exhibitmg a matter which would constitute con- 
tempt of another Judge of this Court. That matter consists of an anonymous 
letter stated to have been received by the respondent since the. filing. of the. peti- 
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‘tion. It contains a foul attack upon Mr. Justice Tendolkar, who is lymg serious- 
~ ly ill since some time and is unable to attend the Court due to his illness. That 
illness itself haw been referred to in that exhibit as being an indication of the 
divine displeasure visited upon the Judge. To say the least, it shows the debased 
mentality of the respondent who has used that letter knowing it to be anony- 
mous. In that anonymous letter itself it has been stated that that letter was 
gent in strictest confidence and that it should not be shown to any one and that 
it should be destroyed after taking notes therefrom. Instead of destroying it, 
that letter has been pressed into service by the respondent im the affidavit in- 
tended tg be an affidavit for the purpose of his defence. By using such mate- 
rial the respondent has aggravated the, wrong which he has already done. 

The words used by the respondent are not mere words of libel for which the 
remedy, would be by way of proceedings other than proceedings for contempt 
of Court. An attempt has been made to show that the fountain of justice in 
the State is sullied. Attacks have been made on the Chief Justice and 
Mr. Justice 8. T. Desai in words which leave no room for doubt that the 

ndent is guilty of contempt of Court. The document read as a whole 

and algo read in some of its different parts contains matter which constitutes 

groas contempt of Court. The respondent has disgraced his position as a 

barrister of England and as an advocate of thig Court in making these remarks. | 

‘ “The law on the subject of contempt both in England and in India w well- 

settled. In the case of Reg. v. Gray,’ Lord Russell of Killowen C. J. has ob- 
served as follow (p. 40): = 

` (|| Any act done or writmg published calculated to bring a Court or a fudge of the 
Court into cantempt, or to lower his authority is a contempt of Court. That is one class 
of contempt Further, any act done or writing published calculated to obstruct or 
interfere with the due course of justice or the lawful process of the Courts is a contempt 
of Court. The former class belongs to the category which Lord Hardwick L. C. cha- 
racterised as ‘scandalsing a Court or a judge’. That description of that class of contempt 
is to be taken subject to one and an important qualification. Judges and Courts are 
alike open to criticism, and if reasonable argument or expostulation is offered against 
any judicial act as contrary to law or the public good, no’ Court could or would treat 
that as contempt of Court. The law ought not to -be astute in such cases to criticise 
adversely what under such circumstances and with such an object is published.” 

In the case of Ambrad v. Attorney General for Trinidad and Tobago? which 
came up before the Judicial Committee of the Privy Council, it has been ob- 
gerved at p. 329 that acts constituting contempt were quasi-criminal acts and 
that the orders punishing them should generally speaking be treated as orders 
in criminal cases. At page 335 of that judgment, it has been stated as under: 

“But whether the authority and position of an individual judge, or the due administra- 
tton of justice, is concerned, no wrong is committed by any member of the public 
who exercises the ordinary right of criticising, In good faith, in private or public, the 
public act dane in the seat of justice. The path of criticism is a public way: the wrong 
headed are permitted to err therein: provided that members of the public abstain from 
imputing improper motives to those taking pert in the administration of justice, and are 
genuinely exercising right of criticism, and not acting in malic or attempting: to impair . 
the administration of justice, they are immune. Justice is not a cloistered virtue; she 
must be allowed to suffer the scrutiny and respectful, even though outspoken, comments 
of ordinary men.” 7 f 
In this case, it cannot be said that the respondent in making a scurrilous attack 
i gece Judges of this Court was exercising in good faith the ordinary right ’ 
of criticism. Far from abstaining from imputing improper motive, the reg- 
pondent has attributed the most improper motives to both these Judges in the 
exercise of their functions as Judges in relation to the Court Receiver. It can- 
not be said that the respondent in this case was acting without malice. There 
is abundant evidence, as I have already stated, of express malice exhibited by 
the respondent. -It is an attempt to impair the administration of justice and 
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to shake the confidence of the pbi in these two Judges of this Court. The 
remarks made are far from respectful. There is a vulgar abuse of the Chief 
Justice and most improper motives have been attributed to the Chief Justice 
oe Mr. Justice 8. T. Desai in connection with the exercise of their office as 
udges. j . 

So far as the law in India is concerned, the case of Brahma Prakash Sharma 
v. The State of Uttar Pradesh’ lays down the law in clear terms on the sub- 
eee At pp. 1175 and 1176 Mukherjea J. observes as follows :— 


..The test is whether the allegations are of such character br are made in such 
crcurtanoer an woud tend to obetruct or Interfere with tho course of Futice or the 
due administration of law.. 

aa Ee Get hg wise dare eee e 
in punishing contempt of their authority exists for the purpose of preventing inter- 
ference with the course of justice and for maintaining the authority of law as is sdminis- 
tered in the courts. It would be only repeating what has been said so often by various 
judges that the object of contempt proceedings is not to afford protection to judges per- 
sonally from imputatians to which they may be exposed as individuals; tt is intended to 
be a protection to the public whose interests would be very much affected if by the act 
or conduct of any party, the authority of the court is lowered and the sense of confidence 
which people have in the administration of justice by it is weakened.” 

In our opmion, there can be no doubt that the objectionablé matter complamed 
of is intended and calculated to lower the authority of the Chief Justice and of 
Mr. Justice 8. T. Desai and to impair the sense of confidence which the people 
have in the administration of justice at their hands. 

e Mukherjea further proceeds to observe in that case as under 
p. 

“There are indeed innumerable ways by which attempts can be made to hinder or 
obstruct the due administration of justice m courts. One type of such interference 
is found in cases where there is an act or publication which ‘amounts to scandalising 
the court itself an expression which is familiar to English lawyers since the days of Lord 
Hardwick. This acandalising might manifest itself in various ways but, in substance, it is 
an attack on individual judges or the court as a whole with or without reference to parti- 
cular cases, casting unwarranted and defamatory asperalons upon the character or abi- 
lity of the judges. Such conduct is punished as contempt for this reason that it tends 
to create distrust in the ‘popular mind and impair the confidence of the people in the 
courts which are of prime importance to the litigants in the protection of their rights and 
liberties.” 

In the present case, an attack has been made upon the learned Chief Justice 

and another Judge of this Court casting unwarranted and defamatory asper- 

sions upon their cter as Judges. The aspersions cast tend to create dis- 

trust In the pop mind and are caleulated and tend to impair the confidence 

F the people in the actions and conduct of these two Judges as Judges of this 
urt. 


At p. 1179 Mr. Justice Mukherjea observes that when attacks or comments 
are made on a Ju or Judges, disparaging in character and derogatory to 
their dignity, care should be taken to distingnish between what is a libel on 
the Judge and what amounts really to contempt of Court. The fact that a 
statement is defamatory so far as the Judge is concerned does not necessarily 
make it a contempt. At page 1180, the learned Judge observes as under :— 

“...The postition, therefore, is that a defamatory attack on a judge may be a libel 
so far as the judge is concerned’ and it would be open to him to proceed against the 
libellor in a proper action if he so chooses. If, however, the publication of the disparag- 
ing statement is calculated to interfere with the due process af justice or proper adminis- 
tration of law by such Court, it can be punished summarily as contempt. One is a wrong 
done to the judge personally while the other is a wrong done to the public. It will be 
an injury to the public if it tends to create an apprehension in the minds of the people 
regrrding the integrity, ability or fairness of the judge or to deter actual and prospective 

1 [1988] 8. 0. R? 1169. 
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lHtigants from placing complete reliance upon the court's administration of justice, or 
if it is likely to cause embarrassment in the mind of the judge himself in the discharge 
of his judicial duties. It is well established that it is not necessary to prove affirmative- 
ly that ‘there has been an actual interference with the administration of justice by reason 
of such defamatory statement; it is enough H it is likely, or tends in any way, to inter- 
fere with the proper administration of law.” 


Mr. Gauba, the learned counsel for the respondent, pleaded that however 
the libel that may be contained in the impugned document and however 
efamatory may be the remarks, there is no contempt of Court committed by 
the respondent. He contends that the attack that has been made by the res- 
pondent 4s an attack on the Court Receiver and that what the respondent has 
stated in respect of the Judges in connection with the Court Receiver is what 
he has stated of them, not in respect of their character as Judges in the exer- 
cise of*their functions as Judges and that wat has been stated about them 
does not constitute an interference with the Courts of justice and is not cal- 
culated to impair the confidence of the public in the Judges in the exercise of 
their functions as Judges. Mr. Gauba’s argument fails to take note of the 
fact that the Court Receiver is an officer of the Court. The Court Receiver is 
being appointed as a Receiver in litigationg for the protection and preserva- 
tion of estates and properties of litigants, who are before the Court. It is the 
duty of the Court to see that the estates and properties of which the Court 
Receiver is appointed a Receiver are preserved and protected. Such estates and 
properties are in custodsa legis. The Court Receiver acts under the directions 
of the Court and it is really the Court which has through its receiver dominion 
and control over such estates and properties. It is the duty of the Chief Justice 
in the exercise of his functions as Chief Justice to see that the abuse by the 
Court Receiver of any of his powers ia remedied when brought to his notice and 
the possibility of its recurrence is prevented. Scandalous allegations have 
been made that the Court Receiver contrary to the duties of his office has done 
acts which are unworthy of him and the said Judges are charged with not only 
conniving at it but with actively participating in it. The remarka made in 
connection with Mr. Justice 8. T. Desai are leas violent and less numerous than 
those made + nek the Chief Justice, but they are of the same category and 
are Ag offensive. Mr. Justice S. T. Desai had for a long time sat on the 
Original Side of the High Court and had in numerous cases appointed 
the Court Receiver as a Receiver in respect of properties and estates in various 
suits. The remarks made against Mr. Justice S. T. Desai are equally applicable 
to him as a Judge in the exercise of his functions and his duties as a Judge. 
By making these foul attacks upon the Judges, the respondent has tried to create 
an apprehension in the mind of the public ding the integrity of these 
Judges and has done a wrong to the public. He has attempted to shake the 
confidence of the public in the Judges of this Court and in the justice that is 
being administered by these Judges as Judges of this Court. 

Mr. Gauba has raised two interesting points for our decision. He argues that 
myself and my brother Justice Mody have no jurisdiction to try the respon- 
dent. He argues that the contempt alleged is of the Bombay High Court and 
that, therefore, the Jurisdiction to hear the petition is in the Bombay High Court 
and that all the Judges of this Court sitting together as a body alone can exer- 
cise that Juriadiction. He further urges that in view of the provisions of art. 21 
of the Constitution, the Court has no jurisdictian in summary proceedings to in- 
flict any punishment of imprisonment upon the respondent. 

In connection. with the first point of jurisdiction on behalf of, the 
respondent, Mr. Gauba relies upon the case of Narayan Vethal Samant v. Janki- 
bas.) In that case the Court held that it was not competent to a single Judge 
of the Bombay High Court, exercising the ordinary original civil -jurisdiction 
of the Court, to stay the hearing of a suit pending for trial in á subordinate 
Judge’s Court in the mofuasil, unless authorised so to do by rules. He relies upon 


1 (1015) 80 I. L. R. Bom. 604, 8. 0. 17 Bom. 'L. R. 655, F. 3, 


= 


1958.]- - STATH OF BOMBAY v, P. (0.05.)—K. T. Desai J. 879 


the observations made by Justice Batchelor at page 620. After referring to sta- 
tute 24 and 25 Vic. c. 104 and the Letters Patent, the learned Judge observes as 
follows (p. 620) : 

atie intent and Ged at tiepida een o wis i bk da the oa 
conferred is conferred on the Court as a body: i is the Court which is to ‘have and 
exercise’ the jurisdiction granted: but, inesmuch as tt would not be ‘convenient for the 
due administration of justice’ that the entire Court should have to alt for the valid deter- 
mination of every suit and appeal and application, power is given to the Court to make 
rules for the exercise of the Court's jurisdiction by ane or more Judges within the limits 
and subject to the conditions prescribed by the: Rules. The powers so delegated would 
thus fx the limit within which such Judge or Judges would be competent to exetcise the 
Court's. jurisdiction, and any order made by a Judge or Judges in excess of this autho- 
THY ae De. veld os Pee beyond ie finiadickon wien we dungeon a uceee: were eee 
authorised to exercise.” m 


Relying on these observations the learned counsel for the respondent observes 
that no rule exist reļating to the exercise of the inherent jurisdiction of the 
Court in dealing with matters of contempt and that as no such rules have been 
framed, myself apd my brother Justice Mody sitting as a division bench, have 
no jurisdiction a deal with the matter. 


The jurisdiction which the Court exercises in dealing with matters of eee 
is the inherent jurisdiction which the Court possesses as a Court of Record. 

ease cited by Mr. Gauba is-not a case relating to contempt at all. It is not a 
case relating to the exercise of the inherent powers of the Court to punish for 
contempt. Mr. Gauba’s argument, was to be accepted, then a Judge sitting 
singly or a division bench of the Court would not be able to deal with a case of 
contempt, which is ez-facte the Court. The jurisdiction which each Judge of 
this Court possesses and exercises as constituting a Court of Record is a jurisdic- 
tion which is inherent in the Court itself for punishment for contempt of Court, 
whether it is ex-faois the Court or otherwise. For the exercise of that Jurisdic- 
tion, it is not necessary to refer either to the Letters Patent or the rules framed 
by the Court thereunder. It is a jurisdiction which is béing exercised in the 
game manner as was exercised in the Court of the King’s Bench Division in 
England. That jurisdiction has been preserved under the Charter Act, under 
the Letters Patent and under the Constitntion. Article 225 of the Constitution 
provides as under: 

“225. Subject to the provisions of this Constitution and to the provisions of any law 
of the appropriate Legislature made by virtue of powers conferred on that Legislature 
by this Constitution, the jurisdiction of, and the law administered in, any existing High 
Court, and the respective powers of the Judges thereof in relation to the administration 
of Justice in the Court, including any power to make rules of Court and to regulate the 
sittings of the Court and of members thereof sitting alone or in Division Courts, shall be 
the same as immediately before the commencement of this Constitution:...” 


The High Court immediately before the commencement of the Constitution exer- 
cised its inherent Jurisdiction and power as a Court of Record to punish per- 
sons for contempt and that jurisdiction and that power has been exercised 
since the inception of this Court by Judges sitting singly or by Judges consti- 
tuting a Division Bench. So far as we are aware, there has not bean a single 
cane of all the Judges of the Court having sat together for the purpose of the 
exercise of this jurisdiction. The Constitution itself by art. 215 provides that 
every High Court shall be a Court of Record and shall have all the powers of 
such a Court including the power to punish for contempt of “itself. The powers 
which a Court of Record has in relation to contempt are powers exercisable by 
one or more Judges of the Court and not merely or only by all the Judges of 
the Court sitting together. If the argument of the learned advocate for the 
respondent is right, if one Judge of the Court is not available either on account 
of illness or any other reason, the Court would be powerless to act. 


' Immediately before the commencement of the Constitution there was the Con- 
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na of Courts Act (XII of 1926). By.. 2 of that Aet, it was provided as, 
under :— f 

“2(1). Subject to the provisions of sub-section (3), the High Courts of Judicature 
established by Letters Patent shall have and exercise the same jurisdiction, powers and 
authority, In accordance with the same procedure and practice, In respect of contempt of 
courts subordinate to them as they have and exercise in respect of contempts of them- 
selves...” 
By this section, statutory recognition has been given to the exercise by this High 
Court of the jurisdiction, powers and authority in accordanca with its prevailing 
procedyre and practice in respect of contempts of itself. Not merely the juris- 


+ diction, but even the procedure and practice of this Court in respect of contempt 


have received statutory recognition and have been extended in respect of con- 
tempts of Courts subordinate to this High Court. Numerous authorities were 
cited ‘by the learned Advocate General to shbw that this jurisdicion has been 
exercised by the Judges of this Court sitting singly or as‘constituting a divi- 
sion bench. The matter is so well-established and well-known that it is not neces- 
sary to refer to the various authorities cited by the learned Advocate General. 
As I have already stated, this jurisdiction which is being exercised by this Court 
as a Court of Record is the same as the one exercised by Judges in the King’s 
Bench Division in England. So far as England is concerned, it is equally a well- 
established practice that Judges of the Court concerned sitting singly or as con- 
stituting Division Benches of the Court have exercised, that Jurisdiction. 
Numerous cases in the law reports show that. 

The Contempt of Courts Act, 1926, now stands repealed and in its place we 
~ now the Contempt of Courts Act, 1952. Section 3(1) of the new Act is in 

ese terms: 


“8(1). Subject to the provisions of sub-section (2), every High Court shall have 

and exercise the same jurisdiction, powers and authority, in accordance with the same 
procedure and practice; in respect of contempts of courts subordinate to it as it hes and 
exercises in respect of contempts of fteelf.” 
The observations which I have made in connection with similar provisions con- 
tained in the Contempt of Courts Act, 1926, apply to-the provisions contained 
im s. 8 ‘of this Act of 1952. Section 5 of the- new Act of 1952 provides as 
follows: à 

“A. High Court shall have jurisdiction to inqutre into or try a contempt of itself or 
of any court subordinate to it, whether the contempt is alleged to. have been committed 
within or outside the local limits of its jurisdiction and whether the person alleged to be 
guilty of the contempt, is within or outside such limits.” 

By this section, the territorial limitation of the jurisdiction of the High Court 
in matters of contempt was removed. Section 4 of the said Act is as under: 
. “Bave as otherwise expressly provided by any law for the time being in force, a coon- 
tempt of court may be punished with simple imprisonment for a term which may extend 
to six months, or with fine which may extend to two thousand rupees, or with both... 

Provided further that notwithstanding anything elsewhere contained, in any law for 
the time being in force, no High Court shall impose a sentence in excess of that specifled 
in this section for any contempt either In respect of itself or of a court subardinate to it.” 
So far as contempts of Courts subordinate to the High Court are concerned, 
the High Court is empowered to deal with those cases by the express provisions 
of this Act. It has been expressely provided by this Act in connection with 
such cases that the High Court shall exercise the same jurisdiction in accor- 
dance with the same procedure and practice as it has and exercises in respect 
of contempts of itself. It being established that the procedure and practice 
followed by the High Court in connection with matters of contempt of itself 
being that a Judge sitting singly or Judges constituting a division bench deal 
with matters of contempt of Oourt, a Judge of the High Court sitting singly 
or a division bench of the Court has statutory authority and power to deal 
with matters relating to contempt of Courts subordinate to it and to imflict- 
punishment for such contempt. It is too much to say that though a Judge of 
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the High Court sitting singly can inflict punishment for contempt of a* Court 
subordinate to it, he cannot punish a person for contempt, even though it may 
be ez-face the Court. In-our view, any single Judge of this Court. and any 
division bench of this Court has power, authority and jurisdiction to deal 
with matters of contempt of Court and to inflict punishment for such contempt. 

Even though it is not necessary to refer to the provisions of the Letters Patent 
or the High Rules for the purpose of showing that a Judge sitting singly 
ora division bench of this Court has jurisdiction to deal with matters of con- 
tempt, a reference may be made to the relevant provisions which also show that 
a Judge of the High Court sitting singly or a division bench of this Court has 
Jurisdiction to deal with matters pertaining to contempt. In dealing with con- 
tempt of itself, the Court ‘is exercising original jurisdiction. On whatever side 
of the Court this jurisdiction is exercised, it is original jurisdiction. It is a 
matter which originates before the a ek itself and does not come before it by 
way of a reference or an appeal from any other Court or Tribunal. Clause 36 
of the Letters Patent provides as under: 

“And we do hereby declare that any function which is hereby directed to be per- 
formed by the said High Court of Judicature at Bambay in the exercise of its original 
or appellate jurisdiction, may be performed by any Judge or by any Division Bench 
thereof, appointed or constituted for such purpose, in pursuance of section One hundred 
and eight of the Government of India Act, 1915;...” 

Section 108 of the Government of India Act, 1915, is as under: 

(1) “Bach high court may, by its own rules, provide as it thinks fit for the exercise, 
by one or more fudges or by division courts constituted by two or more judges, of the 
High Court, of the original and appellate jurisdiction vested in the court. 

(2) The chief justice of each high court shall determine what fudge in each case 
is to sit alone, and what judges of the court, whether with or without the chief justice, 
are -to constitute the several division courts.” 


When one turns to the Rulea framed by the Bombay High Court (Original 
Side), it is provided by r. 58 that any Judge of the High Court may, subject to 
any rules of Court, exercise in Court or in ers all or any part of the juris- 
diction vested in the High Court on its Original Side. Rule 1 in Part II of 
Chapter I, provides that a Court.for the exercise. of the original jurisdiction of 
the wir Court on its several sides may be held before one or more Judges of the 
High Court. Rule 1088 provides as under :— 

‘Where no other provision is made by the Code of Civil Procedure or by the rules 
contained in the aforementioned Parts, the present procedure and practice remain in 
force” > 
In view of these provisions, a Judge of the High Court sitting singly is empower- 
ed and is entitled to exercise original jurisdiction and so also a division bench 
of the Court. So far as the present bench is concerned, it has been constituted 
by the Chief Justice in exercise of the powers vested in him under the provisions 
hereinbefore mentioned. In view of the provisions referred to above, even if 
there was any necessity to rely upon the provisions of the Letters Patent and 
the rules for the purpose of the exercise of jurisdiction in matters of contempt 
by a single Judge or by a division bench of this Court, we find that there is 
ample authority for the same. 

In this connection, we may refer to a full bench decision of the Patna High 
Court, cited before us by. the learned Advocate General. It is the case of 
Murli Manohar Prasad, In re’, In that case the Court was dealing with the 
provisions of cl 28 of the Letters Patent of the Patna High Court correspond- 
ing to cl. 36 of the Letters Patent of this Court. It was held by the full bench 
that under cl. 28 of the. Letters Patent of the Patna High Court, a division bench 
has power to igsue.a rule to show cause against committal for contempt. In 
that case it was argued that there were no rules framed by that Court -under the 
authority given to the Court under s. 108 of the Government of India Act, 1915, 
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and that às no such rules had been framed, all the Judges as a body were required 
to sit together before the jurisdiction in matters of contempt could be exercised. 
That argument was negatived by the full bench. At pages 330-331, the Chief 
Justice of. the Patna High Court observes as follows: ; 

' u Tt was conceded that if a rule were in fact issued such rule could on tts return 
be dealt with by any single Judge or any bench of Judges selected by the Chief Justice . 
and it cannot be denied that, if I had chosen to make a formal order in this particular case 
that the matter of the issue of this rule should be dealt with by myself alone, that such 
order would have been effective under the Letters Patent and under the Government 
of India eAct. Such an order though not formally made must be implied from the fact 
that the rule was issued by Faxi Ali, J, and myself. Further it has been the invariable 
practice for rules of this nature to be issued by any single Judge or any number of 
Judges of a Court of record. Indeed it is impossfble to conceive how the jurisdiction 
could be effectively exercised unless such a pro were resorted to. In none of the 
reported cases has this point even been and although it is true that that state of 
affairs does not preclude the respondents from raising it in this case yet a decision that 
it was well founded would involve a complete change of a practice which has been uni- 
formly followed, which has recttved the approval of every High Court in India and has 
been followed In-cases which have reached the Privy Council. In our opinion the point 
bas no substance.” 

Mr. Gauba urged this very point about 15 years back before a full bench of 
the Lahore High Court and that full bench tived his contention. That case 
ia reported in In the matter of K. L. Gawba.’ . In that case Mr. Gauba urged 
that the Chief Justice of the Lahore High Court had no power under the law 
to constitute the bench, which was hearing that matter. Dealing with that point, 
Chief Justice Young observes as under (p. 414): f 

“By section 323 of the Government of India Act, 1985, tbe jurisdiction of the exist- 
ing High Courts and the powers of the Judges in relation to the administration af ‘justice, 
including the power to make rules of Court and to regulate the sittings of the Courts and 
of members thereof sitting alone or in Division Courts as it existed before the commence- 
ment of Part Il of the Act has been specifically preserved. Before the commencement 
of Part IO of the Act, the Government of IndiA Act, 1915, was in force which by sec- 
tian 108 provided...” ; n 
| Bection 108 of the Government of India Act, 1915, ig then set out. Thereafter - 
some of the rules framed by the Lahore High Court have been set out. Pro- 
haere further with the matter the learned Chief Justice observes as under 
p. 41 : i aa 

“K. L. Gauba contends that summary proceedings for contempt are neltther original 
nor appellate and that the Chief Justice’s power to constitute Benches under the second 
sub-section of section 108 is limited to cases which come to the High Court. the exer- 
cise of its original or appellate jurisdiction. Rule 4 of the Rules and Orders, however, 
is very general in its terms as it applies to all cases and not only to cases in the exer- 
cise of the original or appellate jurisdiction of the High Court. Nor do I think that the 
power of the Chief Justice to appoint the several Division Courts is Hmited to the class 
of cases that is mentioned in the first sub-section of that secon. But even if it is, I 
think. that the word ‘original’ In sub-section (1) of that section is used in contradistinc- 
tion to the word ‘appellate’ and therefore proceedings which are started by the Court 
` tteelf can properly be described as. original. The Chief Justice’s power to nominate spe- 
cial benches for the disposal of contempt cases has been recognised in Moti Lal Ghose, 
In re", Muru Manohar Prasad, In re* and a decision. of this Court in CM. 15/L of 1941, in 
Letters Patent Appeal No. 39 of 1841, K. L. Gauba v. The Punjab Cotton Press. I there- 
fore hold that this Bench has been properly constituted.” 
In that case it wag held that the Lahore High Court was a Court of Record by 
virtue of æ. 219 and 220 of the Government of India Act, 1985, and as such 
the power to commit for contempt was a necessary incident and attribute of the 
Lahore High Court and, therefore, it possessed the ordinary jurisdiction of a 

1 (1043) T. L. R. 23 Lah, 411, 7.9, 3 (1920) 8 Pat. 323, r.. 
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Court of Record and could proceed summarily to try contempt cases. It was 
further held that the provisions of the Oode-of Criminal Procedure were not ap- 
plicable to summary proceedings taken for punishing a eae and, therefore, 
g. 556 of that Code did not apply because proceedings for punishing contempt 
were taken not with a view to protect the Court as a whole or the individual 
Judges of the Court from a repetition of the attack but with a view to protect 
the public and especially those who either voluntarily or by compulsion were 
subject to the jurisdiction of the Court from the mischief they would incur if 
thè authority of the Court be undermined or impaired. The gravamen of the 
charge was an endeavour to shake the confidence of the public in the Court. 
Since the date of the said judgment, no change in the legal position has taken 
place by reason of the coming into force of the Constitution. The present bench 
consisting of myself and my brother Justice Mody has been constituted by the 
Chief Justice to hear the matter that is before us. We hold that we have juris- 
diction to hear and determine the matter that is now before us. 

It is next urged by Mr. Gauba that his client is entitled to the protection of 
art. 19(1) (a) of the Constitution. He says that his client is a citizen of India 
and that his client has the fundamental right to freedom of speech and expres- 
mon. This right to freedom of speech and expression does not embrace the 
freedom to commit contempt of Court. 


Article 19(2) of the Constitution expressly provides as ier — . 
“Nothing tn sub-clause (a) of clause (1) shall affect the operation of any existing 
law, or prevent the State from making any law, in so far as such law imposes reasonable 
restrictions on the exercise of the right conferred by the said sub-—clauses in the inte- 
rests of the security of the State, friendly relations with foreign States, public order, 
decency or morality, SE Denney a ie eer er a ee 
offence.” 
Article 215, which is already referred to by us, expressly preserves the power 
of the Court to punish for contempt of itaelf. There is no substance in this 
point urged by Mr. Gauba. 


Mr. Gauba next urges that his client is entitled to protection under art. 21 of 
the Constitution. He says that under that article no person can be deprived 
of his life or personal liberty except according to procedure established by law. 
. He urges that in proceedings for contempt, punishment by way of fine may be 
imposed, but if punishment by way of imprisonment is sought to be inflicted, 
it can only be done after due compliance with the provigions of art. 21. He 
gays that there is no procedure established by law in relation to contempt, so 
far as the exercise by the High Court of its inherent jurisdiction to deal with 
the matter is concerned and that we are not entitled to inflict any punishment 
by way of imprisonment so as to deprive the respondent of his personal liberty 
in the present proceedings. He stronely relies upon .the decision of the 
Supreme Court in A. K. Gopalan v. The State.' He referred to various 
passages from the judgments of various Judges who sat to decide that matter. 
In particular, he invited our attention to a passage appearing at p. 199 from 
‘the Judgment of Mr. Justice Patanjali Sastri, where the learned Judge observes 
as under -— 

“Giving full effect to these principles, however, I am unable to agree that the term 
Jaw in article 21 means the immutable and universal principles of natural justice. 
‘Procedure established by law’ must be taken to refer to a procedure which has a sta- 
tutory origin, for no procedure is known or can be said to have been established by 
such vague and uncertain concepts as ‘the immutable and universal principles of natural 
Justice’. In my opinion, ‘law’ in article 21 means ‘positive or State-made law.”’ 

Mr. Gauba also drew our attention to the remarks of that learned Judge 
appearing at page 205, which are as follows :— 
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place, a satisfactory via media between the two extreme positions contended for on either 
side may be found by stressing the word ‘established’ which implies some degree of 
firmness, permanence and general acceptance, while tt does not exclude origination by 
statute, ‘Procedure established by law’ may be well taken to mean what the Privy 


. Council referred to in King Emperor v. Benorad Lal Sarma? as ‘the ordinary and well- 


established criminal provedure’, that is to say, those settled usages and normal modes of 
proceeding sanctioned by the Criminal Procedure Code which is the general law of 
criminal procedure in the country.” š 
He also referred to the observations of Mr. Justice Das, as he then was, 
appearing at p. 307, where the learned Judge observes as follows :— 

“The clatm of learned counsel for the petitioner is that article 21 prescribes a proce- 
dure. This procedure, according to learned counsel, means those fundamental immutable 
rules of procedure which are sanctioned or well established by principles of natural 
justice accepted in all climes and countries and af all times. Apart fram the question 
whether any rule of natural procedure exists which conforms to the notions of justice 
and fair play of all mankind at all times, has to be ascertained whether the language 
of article 21 will permit its introduction into our Constitution. The question then arises 
as to what is the meaning of the expression ‘procedure established by law’. The word 
‘procedure’ in article 21 must be taken to signify some step or method or manner af 
proceeding leading up to the deprivation of life or personal liberty. According to’ the 
language used in the article, this procedure has to be ‘established by law.’ The word 
‘establish’ according to the Oxford English Dictionary, Vol. HL p. 287, means, amongst 
other things, ‘to render stable or firm; to strengthen by material support; to fix, settle, 
institute or ordain permanently by enactment or agreement” According to Dr. Annadale’s 
edition of the New Gresham Dictjonary the word ‘establish’ means, amongst other 
things, ‘to found permanently; to institute; to enact or decree; to ordain; to ratify; to 
make firm.’ It follows that the word ‘established’ in its ordinary natural sense means, 
amongst other things, ‘enacted’. ‘Fatablished by law’ will, therefore, mean ‘enacted 
by law.’ If this sense of the word ‘established’ is accepted, then the word ‘law’ must 
mean State~made law and cannot possibly mean the principles of natural justice, for 
no procedure can be said to have ever been ‘enacted’ by those principles.” 


He also referred to the passages from the judgment of Mr. Justice Mukherjea, 
appearing at pp. 264, 276 and 278. He also drew our attention to the passages 
froth .the Judgment of the Chief Justice, which appear at pp. 111, 112 and 114. 
He also referred to the dissenting judgment of Mr. Justice Fasl Ali and to 
the passages appearing at pp. 167 and 168, and also to the passage where the 
learned Judge observes that the word ‘‘law’’ used in the art. 21 does not mean 
only State-mmade law was clear from the fact that though there is no statute 
laying down the complete procedure to be adopted in contempt of Court casea, 
when the ee is not within the view of the Court, yet such procedure as 
now prevails m these casea is part of our law. 

In dealing with this judgment, the learned Advocate General observed that 
this case should be read in the context of that which was before the Supreme 


` Court. The Supreme Court in that case laid down that law within the meaning 


~ 


of art. 21 did not cover the principles of natural justice. He urges that the - 
decision of the Supreme Court could not be meant to negative Judge-made law. 
He says that the Supreme Court was not concerned in dealing with the settled 
law administered by the Courts -to punish contempt of itself. He referred to 
the judgment of the Supreme Gur in Sukhdev Singh Nodhi v. The 
Chisf Justice and Judges of the Pspsu High Court®, and observed that in that 
ease the Supreme Ceurt has itself considered the procedure to be followed in 
cases of contempt and has itself laid down that the Court was free to follow its 
own procedure, subject to the requirements laid down in that decision. The 
expression used in art. 21 is ‘procedure established by law.’ A citizen can be 
deprived of his personal liberty only in accordance with such procedure. So 
far as contempt of Court is concerned, statutory recognition has been given 
by the, Contempt of Courts Act, 1952, to the practice and procedure observed 
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by the High Courts in dealing with matters of contempt. By a. 8 of the Act, 
to which we have already referred, it is provided that every High Court shall 
have and exercise the same jurisdiction, powers and authority, in accordance 
with the same procedure and practice, in respect of contempts of Courts sub- 
ordinate to it as it has and exercises in respect of contempts of itself, so that in 
\ respect of contempts of Courts subordinate to the High Court, we have a pro- 
cedure not merely established by law, but enacted by law. That law has been 
emicted after the coming into force of the Constitution. That Act, as we have 
already observed, by s. 5 expressly provides that a High Court shall have juris- 
diction to inquire into or try a contempt of itself. Section 4 deals with the 
limit of punishment for contempt of Court, which the High Court can inflict, 
and under s. 3, statutory recognition has been given to the practice and proce- 
dure fqllowed by on High Cour prior to the coming into force of that Act. 
Having regard to the provisions of the Act, we cousider that the procedure 
followed by the High Conte | in dealing with matters relating to contempts of . 
itself is a procedure established by law within the meaning of art. 21 of the 
Constitution. f 
Apart from the provisions contained in the Contempt of Courts Act, 1952, 
we have giso the provisions contained in cl. 38 of the Letters Patent. That 
clause runs as follows :— 

“And We do further ordain that the proceedings in all criminal cases which shall be 
brought before the said High Court of Judicature at Bombay in the exercise of its 
ordinary original criminal jurisdiction, and also in all other criminal cases over which 
the said High Court had jurisdiction immediately before the publication of these pre~- 
sents, shall be regulated by the procedure and practice which was in use in the said 
Court immediately before such publication, subject to any law which has been .or 
may be made in relation thereto by competent. legislattve authority for India.” 

The proceedings by way of contempt in the present case are criminal in nature 
and the case in connection therewith is a ¢riminal case, over which the High 
Court has jurisdiction within the meaning of cl. 38 of the Letters Patent. It 
cannot be disputed that the Letters Patent constitute law and the procedure 
and practice which was in use in this High Court immediately before the pub- 
` lication of the Letters Patent is required to be followed in such cases and such 
rocedure and practice has been enacted by law by virtue of this clause of the 
rs Patent. In view of these provisions, the procedure which is being fol- 
lowed by the High Court since prior to the commg into force of the Letters 
Patent in dealing with matters of criminal contempt in the exercise of its 
inherent jurisdiction as a Court of Record is a procedure enacted by law and 
this Court is entitled to deprive a person of his liberty in matters relating to 
contempt when that procedure has Bean followed. Even if the expression pro- 
cedure established by law under art. 21 of the Constitution meant procedure 
ea by law the provisions of art. 21 have bean complied with m the present 


We may mention that the learned Advocate General cited before us the case 
of Hearis of Oak Assurance Oo. v. Attorney-General’, and in particular to the 
observations of Viscount Dunedin at page 405. In dealing with the practice 
which existed under the Companies Act, Viscount Dunedin observes in that 
case as follows (p. 405) :— 

..But had the question that is raised here been raised in such a case, I feel I 
se ee ee ee r E e E S 
so to speak, been crystallized into something equivalent to a direcflon in the Act itself” 
The case before us is stronger than the one which was before the House of Lords 
in that reported judgment. 

The learned Advocate General has strongly relied upon the decision of the 
Supreme Court in Sukhdev Singh Bodhi v, The Chief Justice and Judges of 
the Pepsu High Court?, to which a reference has been previously made by us. 
That case coyers some of the points that have been raised before us by Mr. Gauba. 
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In that case, the question that had arisen related to the power of the Supreme 
Court to-transfer from one High Court to another, proceedings which had been 


. instituted in a High Oourt for contempt of itself. At pages 463 and 464 the 


Supreme Court has laid down what should be done by a High Court in dealing 
with matters of contempt. Mr. Justice Bose, who delivered the Judgment of the 
Court, observes as follows (p. 463) — 

“The Contempt of Courts Act, 1928, was repealed by Act XXXII of 1952. Section,3 
of the new Act is similar to section 2 of the old and, far from conferring a new jurisdic- 
tion, assumes, as did the old Act, the existence of a right to punish for contempt in every 
High Covfrt and further assumes the existence of a special practice and procedure, for 
it says that every High Court shall exercise the same jurisdiction, powers and authority 


‘tn accordance with the same procedure and practice’. These words are new and would 


be inappropriate if the Criminal Procedure Code afplied. In any case, so far as con- 
tempt of a High Court iteelf is concerned, as distinct from one of a subordinate court, 


, the Constitution vests these rights in every High Court, so no Act of a legislature could 


take away that jurisdiction and confer it afresh by virtue of its own authority. It is true 
section 5 expands the ambit of the authority beyond’ what was till then considered to be 
possible but it does not confer a new jurisdiction. It merely widens the scope of an’ 
existing jurisdiction of a very special kind. à 

‘On reflection it will be apparent that the Code could not be called in aid in such 
eases, for if the Code applies it must apply in its entirety and in-that event how could 
such proceedings be instituted? The maxtnwm punishment is now limited to six months’ 
simple imprisonment or a fine of Rs. 2,000 or both because of the 1952 Act. Therefore, 
under the second schedule to the Code contempt would be triable by a Magistrate and 
rot by a High Court and the procedure would have to be a summons procedure. That 
would take away the right of a High Court to deal with the matter summarily and punish,’ 
a right which was well established by the case law up to 1945 and which no subsequent 
legislation has attempted to remove. So also section 556 could not apply, nor would the 
rule which prohibits a Judge from importing his own knowledge of the facts Into the 
case. We hold therefore that the Code of Criminal Procedure does not apply in matters 
of contempt triable by the High Court. The High Court can deal with it summarily and 
adopt ite own procedure. All that is necessary is ‘that the procedure is fair and that 
the contemner is made aware of the charge against him and given a fair and reasonable 
opportunity to defend himself. This rule was laid.down by the Privy Council in In re 
Pollard. and was followed in India and nm Burma tn Valabhadas In re* and 
Ebrahim Mamoojee Parekh v. King Emperor’. In our view that is still the law.” 


The learned Judge further observes as follows (p. 464) :— 


“We wish however to add that though we have no power to order a transfer in an 
original petition of this kind we consider it destrable on general principles of justice that 
a fudge who has been personally attacked should not as far as possible hear a contempt 
matter which, to that extent, concerns him personally. It is. otherwise when the attack 
is not directed against him personally. We do not lay down any general rule because 
there may be cases where that ia impossible, as for example in a court where there is 
only one fudge or two and. both are attacked. Other cases may also arise where it is 


> 


_ more convenient and proper for the judge to deal with the matter himself, as for example 


‘a 


in a contempt in facie curioe. All we can say is that this must be left to the good sense 
of the judges themselves who, we are confident, will comport themselves with that dis- 
pessionate dignity and decorum which befits their high office and will bear in mind the 
oft quoted maxim that justice must not only be done but must be seen to be done by all. 
concerned and most ly by an accused person who should always be given, aş 
far as that is humanly possible, a feeling of confidence that he will receive a fair, just 
and impartial trial by judges who have no personal interest or concern in his case.” 

In our view, there is no'merit in any of the technical objections that have been 


raised by Mr. Gauba. 


‘Before we proceed to consider what punishment should be inflicted upon the’ 
respondent, we would like to observe that after Mr. Gauba finished his argument 


1 (1868) L. R. 2 P. O. 106,120. ° n so. 5 Bom. L.R. 348. ae 
3 (1908) E L. R. 37 Bom. $94, 399,- ' ” 8 (1926) L L. R. 4 Rang. 257, 259, 201. 
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in the case and sat down and the learned Advocate General roge to give a reply, 
the respondent got up and stated that he wanted to make a statement in Court. 
He was told that so long as his counsel appeared before us, he could not address 
the Court. Thereupon, he discharged his counsel and Mr. Gauba sked for 
leave to withdraw from the case, which we granted. Even though the Tes- 
pondent was not entitled to be heard after his counsel had urged all that could 
be said for the respondent and had sat down, in order not to leave the respondent 
under any sense of grievance, we permitted the respondent to address us. 
Taking advantage of the indulgence which we gave him, hé read out in a loud 
tone the correspondence that passed between him and the Attorney General. 
The letters were read not with a view to defend himself in respect of the 
charges that have been levelled A nea him, but we apprebend, in order to 
give publicity to the contents of he had written to the Attorney General 
The letters written by the resp8ndent contain aspersiong on numerous’ indivi- 
duals and contain remarks which are derogatory to some of‘them. This read- 
ing was again interspersed with oral remarks about conversations which the 
respondent had with various persons, which were not on affidavit, and in spite 
of several warnings given to a ae went on-making these remarks: 

‘We gave an opportunity to th ondent to make his submission on the 
dieron of die Panchen Chae clin d be inflicted upon him having regard 
to the judgment we had thus far delivered’in Court. The respondent made a 
statement saying that he did not desire to be shown any mercy or sympathy 
ae that he was content to suffer the punishment, which we could inflict upon 

In view of the gravity of the charges levelled by the respondent against 


the Chief Justice and Mr. Justice §. T. Desai, in view of the calculat- 


ed malice which he has shown and the unsé¢rupulonsness which he has betrayed 
in drafting the document, and also having regard to the amount of publi- 
city given and the occasion on which such publicity was given and the 
unrepentent attitude of the respondent, we consider that in the interest of the 
public, the ends of justice require that we should inflict upon him the highest 
‘penalty permissible under the law for the offence which he has committed. We 
sentence him to suffer simple imprisonment for six months and to pay a fine 
of Ra. 2,000. We direct the Sheriff of Bombay to arrest him and to lodge him 
in jail on the criminal mde. 

As regards the question of costs, the petitioner was fully justified in bringing 
this matter before the Court and would be entitled to costs. The learned 
Advocate General, however, has made a statement as follows :-— 


“Without creating any precedent, the Advocates concerned in the case for the peti- 

tioner do not desire to charge any fees in this Court, having regard to the fact that the 
respondent is a member of the Bar. The Solicitors also do not desire to make any charge 
fn this Court. In the circumstances no order for costs is asked for.” _ 
‘Having regard to, the statement made by the learned Advocate General, we do 
not make any order as regards costa. We,expreas our thanks to the Advocate 
General, to the advocates who assisted him and to the solicitors in the case for 
having placed fairly the whole matter before us. 


' Solicitors for the petitioner: Little & Company. . 
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Before Mr. Justice J. C. Shah and Mr. Justice Miabhoy. 


GANPATRAO SHANKARRAO INDULKAR v. THE STATH OF 
l BOMBAY.* 


Kolhapur State (AppHeation of Laws) Order, 1949, CL (5)—Lands forfeited by Maharaja 
of Kolhapur granted to plaintiffs by the Maharaja—Crown Representative vacatiny 
order of forfelure and recommending payment of compensation to plaintiffs for loss 
of lands—Maharaja confirming order of Crown Representative and awarding com- 
pensation to plaintiffe—Subsequent merger of Kolhapur State with Bombay Province 
—-Whether plaintiffs entitled to recover amount of compensation awarded by the 
Maharaja from State of Bombay—Applicability of proviso to cl (5) of Order of 1949— 

` Whether order passed by the Maharaja an “enactment” within cl. (5)—Order passed 
by the Maharaja whether enforceable against Government of India or State of 
Bombay under rule of international law or by merger agreement. 


By an order passed by the Maharaja of Kolhapur in 1924 certain lands, which 
were forfeited from a third party, were granted to the plaintiffs. On February 7, 
1947, the Crown Representative in India vacated the order of forfeiture and recom- 
` mended that compensation for losa of land be given to the plaintiffs. The plaintiffs 
appealed to the Secretary of State in Council on August 12, 1947, and on August 15, 
1947, the paramount authority of the British Crown having lapsed by the enactment 
of the Indian Independence Act, the papers of the appeal were returned to the Maha- 
raja of Kolhapur with a request to deal with the appeal. On November 12, 1947, 
the Mahareja of Kolhapur confirmed the order passed by the Crown Representative 
and as suggested by the Crown Representative awarded an amount as compensation 
to the plaintiffs. On March 1, 1949, the Kolhapur State merged with the Bombay 
Province and on the same date the Government of India published the Kolhapur State 
(Application of Laws) Order, 1949. The plaintiffs after serving a notice under s. 80 
of the Civil Procedure Code, 1908 upon the Government of Bombay, filed a sutt 
claiming the amount of compensation an the plea that they were entitled to recover. 
the amount from the State of Bombay under the order passed by the Maharaja of 
Kolhapur on November 12, 1947, the State of Bombay being the succewor to the 
Maharaja of Kolhapur:— 

Held, that the order pessed by the Maharaja of Kolhapur could not be regarded 
as an “enactment” within the meaning of cl. (5) of the Kolhapur State (Application 
of Laws) Order, 1849, nor could it be regarded as a rule or an order passed under 


any enactment, . 
that as cl. (5) had, therefore, not the effect of repealing the order, the proviso to 
cl (5) did not apply and save the order passed by the Maharaja of Kolhapur, and 
that by the rule of international law, the order was not enforceable against either 
the Dominion of India or the State of Bombay, nor did it become enforceable by the, 
merger agreement by which the Bombay State undertook obligations to discharge 
liabilities relating to the governance of the Kolhapur State which may have devolved 
upon it, - 
Maharaj Umeg Singh v. The State of Bombay, Vajesingh Joravarsingti v. Secre- 
tary of State for India! Virendra Stngh v. The State of Utter Pradesh’ United 
States v. Percheman‘ and Ameer-un-Nissa Begum v. Mahboob Begum; referred to. 


Tre facts appear in the Judgment. 


M. P. ‘Amin, with B? M>Kalagate, for the appellant. 
V. 8. Desai, Government Pleader, for the respondent. 


*Decided, Janmmary 28, 1958, First 2 (10924) L.R. 81 LA. 857, 360, s.o. 26 Bom. 
No. 28 of 1064, from the decision of A. B. L. BR. 1148, 1148. 


Wagyani, Civil Judge Senior Division, at a mogaj LS. O; Baie. 
K Special Civil Civil Suft No. 1 of 1952. 4 (1888) 82U.8. 51, 86, 87, 8 Law ed. 004. 
“1 (i086) R. 164, 9.0. 87 Bom. L. R. 5 [1955] A. I. R. B. O., 352. 
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J. C. Suam J. Lands S. Nos. 15, 16, 17, 189, 342, 268, 835 Pot. 2, 224, 
292, 162 Pot. 2, and three houses at Vaghapur and lands $. Nos. 78 
and 80 at Vangutti, were originally Sheri service lands of the Ghorpade 
family. On November 20, 1920, His Highneas Shahu Chhatrapati Maha- 
raja of Kolhapur, passed Huror Tharay, No. 460, forfeiting a lands, 
holding that the ' Ghorpades were unauthorizedly. in occupation. By an 

Nordae pageed in the year 1924, some of the forfeited lands and certain 
Other lands situate at Hanimal, Chikhalwal and Chinchwat were granted 
to one Shankarrao Abajirao Indulkar in Inam for services rendered by 
him. Shankarrao Abajirao Indulkar—who will hereafter for the sake of brevity 
be referred to as Indulkar—continued in possession of the lands till the year 
1942. His Highness Chhtrapati Shahu Maharaja died sometime in or about 
the year 1940, and his successor being a minor, a Regency Council was consti- 
tuted to carry on the administration of the State. On November 19,°1942 
the Ghorpades applied to the Regency Council to review the order of 
forfeiture. On September 21, 1948, the Regency Council ordered that 
the previous decision of the Maharaja be cancelled and the lands, which 
were thken from the Ghorpade family, be restored to them. Against that order, 
Indulkar appealed to the Resident on August 81, 1944. The appeal of Indulkar 
was allowed by the Resident, and the order of the ge hued Council was vacated. 
Against that order Ghorpades appealed to the Crown Representative in India, and 
_on February 7, 1947, the Crown Representative set aside the Order of the i 
dent, and restored the order of the ey Council and accordingly the order 
of forfeiture stood vacated. But the wn Representative recommended that 
reasonable compensation for loss of land be given to Indulkar. Against that 
order, Indulkar appealed to the Secretary of State in Council, on August 12, 
1947. On August 15, 1947, the paramount authority of tthe British Crown 
having lapsed by the enactment of the Indian Indepéndence Act, the papers 
of the appeal were returned to His Highness the Maharaja of Kolhapur, with 
a request to deal with the appeal On November 12, 1947, His Highs the 
Maharaja of ee confirmed the order passed by the Crown Represen- 
tative, but, suggested by the Crown Representative, an amount of 
Rs. 66,666 a awarded as compensation to Indulkar by capitalising rental 
of Bs. 2,000 per acre at the rate of 3 per cent. On February 1, 1949, 
there was a merger ent between the Ruler of the Kolhapur State 
and the Government of India, and on March 1, 1949, the Kolhapur State merg- 
ed with the Bombay Province. On March.1, 1949, the Government of India 
published under the authority vested in it by the Extra Provincial Jurisdic- 

_tion Act two Orders—one, the Administration of Kolhapur State Order, and 
the other ‘‘Kolhapur State (Application of Laws) Order”. By the first Order, 
provision was made for the administration of the State, and by the second 
Order, diverse Acts which were in force in the Bombay State and which were 
enacted either by the Bombay Legislature or by the Central Legislature 
were made applicable to the area of the former Kolhapur State. By cl. (4) 
of that order it was provided that the statutes referred to in Parts I and LI of 
the Schedule were to come into foree as from May 1, 1949, and by el. (5) it 
was provided by the first paragraph: 

“Seve as expressly provided in this Order, all enactments in force in the Kolhapur 
State or part thereof and corresponding to the enactments in force in the Province of 
Bombay and extended to the Kolhapur State under paragraph $ and all notifications, 
schemes, rules, by-laws, vat-hukums and all orders by whatever, name or description 
useage a ae a a a 
ed day shall stand repealed.” 

By the second paragraph of cl. (5) it was provided: 

“poded dhat dhe. repeal. by this: Order of ang mich. en oa 

schemes, rules, by-laws, or vat-hukums or orders shall not affect the validity, invalidity, 


effect or consequence of anything already done or suffered or any right, title, obligation 
or lability already acquired, accrued or incurred, or “any remedy or proceeding In res- 
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pect thereof, or any release or discharge of or from any debt, penalty, obligation, lability, 
claim or demand, or any idemnity already granted or the proof of any past.act or thing;” 

The plaintiffs, who are the representatives of Indulkar, served a notice un- 
der s. 80 of the Civil Procedure Code, upon the Government of Bombay, and 
by Suit No. 1 of 1952, claimed to recover Ra. 110,775 as compensation with 
interest at the rate of 6 per. cent. on the plea that they were entitled to recover 
the amount from the State of Bombay under the order passed by the Maharaja 
of Kolhapur on November 12, 1947, the State of Bombay being the successor 
to the Maharaja of Kolhapur. a l 

This suit was resisted by the State of Bombay on diverse grounds. It was 
dadd that the suit against the State 6f Bombay as a succeasor Govern- 
ment was not maintainable in law; that the grant of Imam by the Maharaja 
after forfeiting the lands was not legal; that the plaintiffs were not entitled 
to any compensation at the time of the restoraffion of the lands to the Ghorpades; 
that the order passed by the Crown Representative to pay compensation was 
merely recommendatory and the affirmation thereof by the Maharaja of Kolha- 
‘pur did ‘not give rise to any enforceable obligation; that in any event, the 
order of His Highness the Maharaja for payment of compensation to the plain- 
tiffs was not enforceable against the State of Bombay; that the Order of the 
State of Bombay refusing to pay the amount was not against the rules of natural 
justice; that the State of Bombay was not estopped from denying the plain- 
tiffs’ right, and that it was open to the successor Government to repudiate the . 
mae t His Highness the Maharaja. It was also contended that the suit was 
barred under arts. 115 and 14 of the Limitation Act. ` 

The learned trial Judge held that the suit against the State of Bombay, 
as succeasor Government to the Kolhapur State, was not maintainable, and. that 
the order which was rier A passed by the Grown Representative suggesting 
payment of compensation to Indulkar was merely recommendatory and was not 
mandatory. The learned Judge on that view dismissed the plaintiffs’ suit. 
Against the decree dismissing the plaintiffs’ suit, this appeal has been filed. - 
`- Mr. Amin, who appears on behalf of the plaintiffs, contends that the right 
of the plaintiffs hag heer preserved by cl. (5) of the Kolhapur State ( Applica- 
tion of Laws) Order, 1949. It is contended by counsel that by the Kolhapur 
State (Application of Laws) Order all legislative provisions and judicial 
orders which were not inconsistent with the provisions of that Order con- 
tinued to remain in force, and that in any event the order passed by the Maha- 
raja of Kolhapur was saved by the’ operation of the proviso to cL (5) of that 
Order. In our judgment, cl. (5) does not come to the aid of the plaintiffs. 
By the first paragraph of cl. (5), all enactments in force in the Kolhapur State ' 
corresponding to the enactments in force in the Bombay Province'and extended 
to the Kolhapur State by para. 8, and all notifications, schemes, rules, by-laws 
_ and vat-hukums which were passed under those enactments and which had the 
force of law stood repealed. But the repealing clause operated only upon enact- 
ments in force in the Kolhapur State which were corresponding .to the enact- 
ments in force in the Bombay Province and which by the operation of cl. (5) ` 
stood repealed. We are of the view that the order passed by His Highness 
the Maharaja of Kolhapur could not be regarded as an ‘‘enactment’’ within 
the meaning of cL (5), nor can it be regarded as a rule or an order passed under 
any: enactment. Hven assuming that the order passed by His Highness the 
Maharaja of Kolhapur on November 12, 1947, can be regarded as an enactment 
or an order under an enactment, unless it is established that there is some Act’ 
which was in force m the Bombay Province and which has been extended to 
the State of Kolhapur and which corresponds to the order passed by the Maha- 
raja of Kolhapur, cl. (5) will not have the effect of repealing the order; and 
Hf the order does not stand repealed, the proviso can have no application, because 
it is only upon repeal of that order by any enactment or notification or rule that. 
certam consequences ensue. 

' Clause (5) not having repealed the order, on the view we have taken, the’ 
liability of the-State of Bombay will have to be adjudged-im thé light of ‘the 


ù 
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question whether the State of Bombay with which the Kolhapur State is merged 
has undertaken the liability or has accepted or acknowledged liability for the 
amount claimed by‘ the plaintiffs. It is a well settled rule of international law 
that a successor State by whatever process the succession is effected whether by 
conquest, by merger, by agreement or by treaty, is not under any obligation to 
gnise the liabilities of the former State, and unless the obligations have been, 
Ngero gnised, the municipal Courts of- the successor State are not competent to 
orce that liability against the successor State. It has been so held in a recent 
judgment by their Lordships of the Supreme Court: Maharaj Umeg Singh v. 
The State of Bombay.’ In delivering a principal judgment of the Court, 
Mr. vases Bhagwati observed (p. 174): 
pve: E dase aie a E E Goan ound iy ile Sule 
Ga ee ee 
of merger and lettets of guarantee above referred to, and it could ‘not lie in the mouth af 
the State of Bombay.to repudiate the same. 

This argument is not without force, but we do not consider it necessary to decide 
this question because even assuming that the State of Bombay was bound by these obliga- 
eee Mae quesnon ett rematne now fer e PERNES Dome a ire RUSA wm -eaorce 
these obligations against the State of Bombay.” 

His Lordship then referred to the judgment of, the Privy Council in Vajenngy 
Joravarsingfi v. Seorstary of State for Indsa,? and- “quoted an excerpt therefrom 
in which it was observed (p. 175): 


“But a summary of the matter is this: when a territory is acquired by a sovereign 
state for the first time that is an act of state. It matters not how the acquisition has been 
brought about. It may be by conquest; it may be by celon following on treaty, it may 
be by occupation of territory hitherto unoccupied by a recognised ruler. In all cases the 
result is the same. ‘Any inhabitant of the territory can make good in the municipal Courts 
established by the new sovereign only such rights as that sovereign has, through his officers, 
recognised. Such rights as he had under the rule of predecessors avail him nothing. Nay 
more, even if in a treaty,of cession it is stipulated that certain inhabitants should enjoy 
certain rights, that does not give a title to those inhabitants to enforce these stipulations 
in the municipel Courts. The right to enforce remains only with the high contracting 


It was then observed by Mr. Justice Bhagwati that these observations were also 
_ quoted with approval by their Lordships of the Privy Council in Secretary. of 

State v. Sardar Rustam Khan. It is evident, therefore, that for enforcing the 

obligation, which waa enforceable either against His Highness the Maharaja of 
Kolhapur or against the State of Kolhapur, there can be no remedy in the 
municipal Courts of the State of Bombay unless the State of Bombay has ee 
niszed or acknowledged ‘the rights of the plaintiffs created by order of His High- 
ness the Maharaja of Kolhapur by order dated November 12, 1947. It was 
urged by Mr. Amin that the obligation in favour of the plaintiff is also enforce- 
able against the State of Bombay by reason of the merger agreement between 
the Government of India and the Ruler of the Kolhapur State. But that argu- 
ment has also been answered in Maharaj Umeg Sing’s case at p. 176 of the re- 
port. After referring to the terms of art. 868 of the Constitution, his Lord- 
ship Bhagwati J. observed that if the petitioners claiming relief 

“be not deemed to be parties to the agreement between the two sovereign States, 

ey ROR er DA te ORERE pera cme would. eakat nok be- able to entre 
those obligatians.” 
The plaintiffs are not parties to the merger agreement betYeen the Ruler of the 
Kolhapur State and the Government of India and the plaintiffs cannot enforce | 
the obligations arising from the merger agreement, Again the ‘plaintiffs cannot 
enforce as the successor State the obligations of the a State, un- 
less those obligations have been recognized by statute or otherwise. 


1 [1955] 28. 0. R. 164, 8.0.57 Bom. L.R L. R. 1148, 1146, 
8 GN L. R. e8 1. A. 109. 
2 (19%) LR. 51 LA. 357, 360, s.o. 16 Bom. . 
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Reliance was placed by Mr. Amin upon the States’ Merger (Governors’ Pro- 
vince) Order, 1949, in support of the contention that the State of Bombay had 
accepted or recognised the claim of the plaintiffs. Now, that order was issued 
on July 27, 1949, and by cL (7), which was relied upon, it was provided in the 
first paragraph, in so far as it is material, that, all liabilities in respect of such 
loans, guarantees and other financial obligations of the Dominion, Government 
as arise out of the governance of a merged State, including in particular the 
liability for the payment of any sums to the Ruler of the merged State on 


` count of his Privy purse or to other persons in the merged State on account 
. of politigal pensions and the like, shall, as from the appointed day, be labili- 


ties of the absorbing Province. But cl. (7) merely imposes the liability of the 
Dominion Government upon the Government of the absorbing Province as from 
the appointed day, and the appointed day is the date of the commencement of 
the order, namely, July 27, 1949.: Before the provisions of the States’ Merger 
(Governors’ Provinces) Order, 1949, can be invoked in their favour by the 


plaintiffs, they have to establish that the Dominion Government had under- - 


taken liability to the plaintiffs prior to the appointed day. Our attention has 


not been invited to any statute or order issued by the Government of India or- 


by the Government of Bombay, under which the Government of Bombay 
undertook to ark or satisfy the liabilities and obligations of His High- 
ness the Maharaja of Kolhapur. 

Mr. Amin algo sought to rely in support of his contention upon para. 158(v) 
and art. 161 of the White Paper issued by the Government of India on the Indian 
States in March 1950. Now, cL (w) merely indicates the basis of settlement 
made in regard to private properties of the Rulers which was arrived at as a 
compromise between the claims of the Ruler and the claims of the Govern- 
ment of: India. It was provided by el. (v) of para. 158 as follows: 

“The opening balances which, according to the books of the States, belonged to the 
States, have been handed over to the successor Governments. Only such Investments and 
cash to which the’ States could lay no claim have been recognised as private property of 
the Ruler.” 

It is dificult to appreciate how this statement in the White Paper car assist 


. the claim of the plaintiffs. Evidently, cl. (v) does not, even by implication, 


suggest that either the Central Government or the Government of the Province 
undertook any obligations which were enforceable against a former State. 
Article 161 states: 


“When the administration of the States was taken over, the new Governments inherited 

cesh balances and investments of the value of nearly Rs. 700 millions. During the 
settlement of the private properties, the Ruler gave up their claims to approximately 
another Rs. 45 millions. Other properties given up include places, buildings, stables, 
garages, shops, jewellery, fleets of motor cars, aeroplanes, etc.” 
Even this statement. in art. 161 does not, in our judgment, assist the plain- 
tiffs. Mr. Amin urged that when the Central Government took over all the 
assets of the former Rulers, it must in fairness be regarded as subject to all obli- 
gations. which were enforceable against those assets. In considering the obliga- 
tion of the successor State under the rule of international law, we are not called 
upon to decide what is unfair or fair. The Central Government might have 
made a provision undertaking all the obligations enforceable against the States 
when the administration and assets of the States were taken over. But if the 
Central Government did not make such a provision, we cannot imply the same 
on any ground of equaty or fairness. 

Reliahce was also placed by- Mr. Amin upon a judgment of the Supreme 
Court.in Virendra Singh v. The State He Uttar Pradesh,’ where Mr. Justice 
Bose, in delivering the judgment of the Court, referred to the opinions expres- 
sed by two schools of thought about the effect of conquest or merger of territory 


' of one sovereign State over or in another sovereign State. At page 424, it was 


observed that jurists hold divergent views on the question whether any rights 
1 plossfi1 8. 0. B. 415. 
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which were enforceable against the former State, in the absence of approval or ` 
ratification, continued to be in force. His Lordship referred to the ju ents 
of the Privy Council reported in Vajesingji Joravarsingjt v. Seoretary of State 
for India and Secretary of State v. Sardar Rustam Khan which represented one 
school of thought: and the view expressed by John Marshall, Chief Justice of the 
United States Supreme Court, in The United States v. Percheman,' and other 
cases such as United States v. Hudson? as representing the other school of 
Nought Evidently in the American cases the’ Courts considered the application 
of the doctrine of immunity of the successor State from honouring the obligations 
of its predecessor primarily in relation to private rights enforceable amongst the 
citizens inter se. Chief Justice John Marshall, in the judgment in The Untied 
States v. Percheman, observed that (p. 86): ; 
“..A cession of territory ia never understood to be a cession of the property be- 
longing to its inhabitants. The king*cedes that only which belonged to him. LAndg he 
had previously granted were not his to cede. Neither party could so understand the 
cession. Neither party could consider tteelf as attempting a wrong to individuals, con- 
demned by the practice of the whole civilised world. The cession of a territory by its 
name from one sovereign to another, conveying the compound idea of surrendering at 
the same time the lands and the people who inhabit them, would be necessarily under- 
stood to pass the sovereignty only, and not to interfere with private property.” i 


If, in the present case the dispute had arisen as to the private property, i.e. 
private rights enforceable at the instance of one citizen against another, it would 
ve been necessary to consider how far this Court would be justified i in ree 
ing the view of the Privy Council and accepting the view of the Supreme 
of the United States of America. But, in the present case, the claim made is 
against the State of Bombay to enforce what was originally the obligation of 
the Kolhapur State. The question does not arise out of conflicting claims bet- 
ween two citizens litigating a dispute regarding their private property. It may 
be pointed out that at p. 427 in Virendra Singh's Mr. Justice Bose referred 
to the case in West Rand Central Gold Mining ater v. Rex ?, where, ' 
Lord Alverstone, C.J., commenting on the American cases, said that there is a 
difference between rights of individuals in private property and contractual 
rights which are sought to be enforced against the new sovereign. After quoting 
a passage from that judgment, Mr. Justice Bose observed that Lord Alverstone, 
C. J., pointed out that in the American cases, on which international jurists have 
. based their views, the treaties of cession as well as the subsequent legislation of 
the Umted States protected the rights of owners of private property as they 
existed at the time of cession and so the only question for decision in each of 
those cases was whether any private rights of property: existed at the relevant 
date. We do not, therefore, think that the-observationa made in Virendra 
Stngh’s case can have any bearing on the question to be decided in this appeal.: 
Finally, Mr. Amin invited our attention to a judgmerit of their Lordships 
of the Supreme Court in Ameer-un-Nissa Begum v. Mahboob Begum.4 That 
was a case in which, His Exalted Highness the Nizam had, by a firman 
dated February 19, 1989, constituted a Special Commission to investigate 
and submit a report in a dispute as to succeasion to a deceased Nawab 
which was transferred to the Commission from the file of Darul-Quaza 
Court. Another firman dated June 26, 1947, declared that the report ofthe 
Commission was worthy of implementation and directed it to be implemented. 
The report was transmitted to the Chief Justice of the Hyderabad High -Court 
for execution with a direction that a report for distribution of ‘‘matrooka” 
perty should be submitted for the Nizam’s sanction before carrying it into Pe 
After the Police Action, the previous order was withdrawn by a firman dated 
February 24, 1949, and the decision of the Special Commission was set aside 
in respect of certain claimants, This firman was again revoked by a fresh 
firman dated September T, 1949, and the case was referred to another person 


l EA 51, 86, 87; 8 Law ed. 604, aes 391. 
3 (1986) 299 U. S. 468; 81 Law ed. 870. 4 re A. L R. 8. O. 353. 


804 l . THN BOMBAY LAW REPORTER. [VoL. LX. 


for opinion and report. On the effect of these diverse na the Supreme 
Court held that though the report of the Special Commission could not per se 
operate as a decree, it had that force after the sanction of the Nizam which 
was given to it by the frman dated June 26, 1947, and the result was that a 
decree capable of execution was brought into existence by the firman of June 
26, 1947. We are unable to hold that this’ case is an authority for the pro- 
osition that every order, whatever its character, passed by the Ruler of a 
ormer State, must be regarded as & legislative provision which remains bi 
ing upon the successor State. It is true that just as His Exalted Highrress the 
Nizam was the fountain head of all judicial, legislative and executive authority, 
His Highness.the Maharaja of Kolhapur was equally the fountain head of the 
' legislative, executive and judicial authority. But, if, having regard to the cir- 
cumstances of this case, the order was an executive order, and it did not amount to 
an ‘enactment’ within the meaning of cl. (5) of the Kolhapur State (Application 
of Laws) Order, 1949, it was evidently not repealed, nor was it continued or pre- 
served by the proviso, and by the rule of mternational law, it was not enforce- 
able against either the Dominion df India or the State of Bombay, nor did it 
become enforceable by the merger ment by which the Bombay State under- 
took obligations to discharge lia liabiliti ties relating to the governance of the 
Kolhapur State which may have devolved upon it. 
On that view of the case, the decree be the learned trial Judge must be 
confirmed and the appeal dismissed with costs. 
Appeal dismissed. 


Before Mr. Justice J. C. Shah and Mr. Justice Miabhoy. - 
THR BOMBAY OOTTON EXPORT IMPORT COMPANY, BOMBAY 


. THE BHARAT SURYODAYA MILL CO. LTD.* 

Indian Partnership Act (IX of 1932), Sec. 69(2)—Indian Independence Act, 1947 
(10 & 11 Geo. VI, Ch. 30), Sec. 18(3)—Adaptation of Laws Order, 1950, Sec. 28— 
Constitution of India—Firm registered by Registrar of Firms at Karachi under’ Act 
\before partition—Sutt on contract fled by firm tn India—Firm subsequent to msti- 
tution of sult getting itself registered in Bombay—Whether suit barred under 
s. 69(2)—Validity of registration made prior to partition. ' 


© Jk: alld seia oade cader ths allan Paracas acl aes! eine ta 


/ date of the partition between the dominions of India and Pakistan, by a Registrar 
functioning in an area which has, by partition, ceased to be part of India, is not render- 
ed invalid either by the provisions of Indian Independence Act, 1947, or by the 
Adaption of Laws Order, 1950, or by the Constitution of India, and, therefore, a firm 
which was registered by a Registrar in an area which is not now a part of India can, 
ee a eee ee 
avold the bar of s. 60(2) of the Act. 


Te facts appear in the judgment. 


M. P. Laud, with B. G- Thakore, for the appellant, 
H: G. Advam, with T. D. Abichandani, for the respondent. 


J. C. SHAH J. This is an arpe Dy by the Bombay Cotton Import Export Com- 
pany claiming to be a registered firm carrying on business as me ts. and 
commission agents in Bombay challenging a decree diamiasing their suit for a de- 
cree for Rs. 1,42,634-13-4 against the Bharat Suryodaya Mills Co. Ltd. The 
plaintiffs’ suit was dismissed by the learned trial Judge on the view that the 
plaintiffs not being a registered firm at the date when the suit was instituted, the 
suit was barred by s. 69(2) of the Indian Partnership Act, 1932. i 


*Deoided, February 17, 1958. First A bad, in Special Jurisdiction Otvil Buit No, 46 
No. 871 of 1954, from the deciaion of A. of 1951. 
Mehta, ABmeda- a 


Civil Judge, Senior Division, a+ 
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The plaintiffs carried on business in cotton in Karachi prior to the partition 
of India. The plaintiffs applied for registration under the Indian Partner- 
ship Act, 1982, to the Registrar of Firms at Karachi for registration of their 
firm, stating that they were carrying on business in, Karachi and m Bombay. 
The plaintiffs were accordingly registered on January 18, 1947, as a partner- 
ship under the Indian Partnership Act, 1932. The plaintiffs filed this suit in 
the Court of the Civil Judge, 8. D., Ahmedabad, on March 9, 1951, against the 

endants for a decree for Rs. 1,42,634-184 being the price of certain 
cotton bales sold to the defendants. The plaintiffs, subsequent to the insti- 
tution of the suit, got themselves registered on March 15, 1951, with the Registrar 
of Firms in Bombay as a partnership under the Indian Partnership Act, 
1932, as amended by the on of -Laws Order, 1950. The defendants 
contended that the plaintiffs were at the date of the suit not a registered firm 
and the subsequent registration ef the plaintiffs as a firm in Bombay did not 
assist the plaintiffs in avoiding the bar of s. 69(2) of the Partnership Act. We 
may at once observe that this Court has held in PrithwisinghA v. Haw Hasonalis' 
‘that institution of certain suits by a partnership is barred by s. 69(2) of the 
Indian Partnership Act, unless the partnership is registered at the date of the 
institution and the initial defect cannot be cured by registration of the partner- 
ship subsequent to the date of the suit. If, therefore, the defendants are right 
in the contention that they have raised that there was no valid ps alee of 
the feet firm prior to the date of the mstitution of the suit on the authority 
of the case in Prithwismgh v. Hah Hasanall, the plaintiffs’ suit must be dis- 
missed. But the plaintiffs contend that they were registered in Karachi prior 
to the partition of India, as a firm under the Indian Partnership Act and that 
they were ‘entitled to rely upon that registration to avoid the bar of s. 69 of the 
Indian Partnership Act. Section 69 of the Indian Partnership Act, by ‘sub-a. 
(2), provides: . 

“No suit to enforce a right arising from a contract shall be instituted in any Court 
by or on behalf of-a firm against any third party unless the firm is registered and the 
persons suing are or have been shown in the Register of Firms as partners in the firm.” 
The expression ‘registered’ has not been defined in the Act. But by s. 58, the 
the contents of an application for registration have been preseribed and by a. 59 
of the Act, it is provided that: ' 

“When the registrar is satisfied that the provisions of section 58 have been duly. 
complied with, he shall record an entry of the statement in a register called the Register™ 
of Firms, and shall file the statement.” 

In 1947 the plaintiffs applied under s. 58 to the Registrar of Firms appointed 
under the Indian Partnership’ Act, 1982, for registration as a firm and they 
were duly i . , The Indian Partnership Act undoubtedly was in 
force in 1 in January 1947 and the plaintiffs were properly registered 
as a firm. But the defendants contend that after the partition of British 
India as it then was, the plaintiffs relymg upon the registration by the Re- 
gistrar at Karachi cannot sue to recover a debt in a Court in India without in the 
first Instance obtaining registration afresh from a Registrar appointed under the 
Indian Partnership Act in operation at the date of the suit and otherwise com- 
petent in that behalf. .In other words, it is urged that’a valid registration made 
under the Partnership Act IX of 1932 prior to the date of the partition by a 
Registrar functioning in an area which has, by partition, ceased to be part of 
India, became ineffective by reason of the partition, and no firm which was 
registered by a Registrar in an area which is not now a part of India can, rely- 
ing upon that registration, even if made under the Indian Partnership Act, 1932, 
in a suit filed in a Court in India avoid the bar of s. 69. In our view, this con- 
tention of the defendants cannot be sustained. The Partnership Act was enacted 
in the year 1932 and it was, when passed, applicable to what was then British’ 
India. The province of Sind and the town of Karachi were then part of British 
India. It is undisputed that a Registrar of Firms was appointed in Karachi 

7 « 1 (1980) 52 Bom. L. Re 862. 


896. THE BOMBAY LAW REPORTER. [voL Lx. 


under s. 57 for the tion ,o f firma and to that Registrar an application was 
made by the plaintiffs for se aT of their firm. It is true that after’ the 
Partnership Act No. IX of 1982 was passed, there have been considerable, adjust- 
ments from time to time in the territorial extent of its application. When passed, 
the Act was made oo etna to the province of Burma as well, but when Burma 
was separated from India, the Act ceased to be applicable to that area. Rimi- 
larly, when the partition took place, the Partnership Act No. IX. of 1982 whi 
remained in operation in the Dominion of India ceased to be applicable to 
territories which formed part of the Dominion of Pakistan. By the Adaptation 
of Laws Order, 1950, and by the merger of territories of Indian States and the 
enactment of the Application of Laws Acts, the statute is made applicable to the 
newly added territories to the Union of India. But the re-adj ents made 
from time to time affecting the territorial extent of the applicability of the Act, 
aa in our judgment, affect registrations which were properly and validly 
made by the Registrar of Firms duly appointed under the Act and exercising 
powers thereunder. By the Indian Independence Act (10 and 11 Geo. VI, Ch. 
80), s. 2, the two Dominions of India and Pakistan were set up, and by 5. 9 
authority was given'to the Governor-General, inter alia to make adaptations and 
modifications in the Government of India Act, 1985, and the Orders in Council, 
rules and other instruments made thereunder, and by s. 18 provision was made 


to continue the existing laws in the two new Dominions. By sub-s. (3) of s. 18, > ; 


it was provided : 

“Save as otherwise expressly provided in this Act, the law of British India and of 
the several perts thereof existing immediately before the appointed day shall, so far as 
applicable and with the necessary adaptations, continue as the law of each of the new 
Dominions and the several parts thereof until other provision is made by laws of the 
Legislature of the Dominion in question or by any other Legislature or other authority 
having power in that behalf.” 

Evidently, the Partnership Act remained in operation by virtue of s. 18, sub- 
s. (3). By the adaptation of laws under the Adaptation of Laws Order, "1950, 
and the Constitution, the Partnership Act has continued to remain in operation. 
Undoubtedly, registration of a firm carrying on business in the Dominion of 
India after ee by a Registrar appointed by the Dominion of Pakistan will 
not in a suit filed by the firm on a contract avoid the bar of s. 69(2) of the Indian 
Partnership Act. After the partition, an application for registration of a part- 
nership to be effective in India must be submitted to a Registrar within the terri- 
tory of India, and registration of the firm in the Dominion of Pakistan or else- 
where after the date of partition will not enable the firm to avoid the bar of 
‘g. 69 in a suit filed in a Court in India. But, in gur judgment, a previous regis- 
tration already effected under the Partnership Act, 1932, is not rendered invalid 
either by the Indian Independence Act, 1947, or by the Adaptation of Laws 
Order, 1950, or by the Constitution. 
i 9 restricts the jurisdiction of a civil Court to entertain a suit on a 
contract by a firm unless the firm is registered and the names of the parties are 
shown in the Register of Firms as partners of the firm. In the present case, the 


firm was registered and it is not disputed that the names of the partners were. 


shown in the Register of Firms by the Registrar of Karachi and unless that 
registration is statutorily invalidated, the plaintiffs are entitled in a suit on a 
contract in a Court within the Dominion of India to rely upon that registration 


` even after the commencement of the Constitution and the circumstance that the 


- Registrar, who initially had authority to register the firm, has, since the date of 
the setting up of the two Dominions, become incompetent to register afresh the 
firm under the Act in force in India is not, in our judgment, a ground for hold- 
ing that the previous registration is invalidated. 

Mr. Advani on behalf of the defendants contended that in order to ascer- 
.- tain whether the requirement of s. 69(2) is complied with, the Court must ascer- 
tain whether the Régistrar who registered the firm was at the date of the insti- 
tution of the suit competent to register that firm if an application had been sub- 
mitted to him. Counsel put stromg reliance in support of that contention upon 
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the expression ‘‘is registered’’ in a. 69(2). Evidently, the éxpression ‘ ‘ig rogis- 
tered’’ is used in the present perfect tense, i.e, as meaning “‘has been and con- 
tinnes to remain registered.” If the firm was validly and properly oo 
tered, in our judgment, that registration will rethain operative in the absence 
_ of some statutory provision which affects or invalidates that registration. 


Reliance was placed by Mr. Advani also upon the definition of the aby ot 
oe ‘India’ occurring in the Adaptation of Laws Order, 1960, and in cl. (2 

of the General Clauses Act, 1897, as meaning: 

“(a) as respects any period before the establishment of the Dominion of India, 
British India together with all territories of Indian Rulers then under the suzerainty of 
His Majesty, all territories under the suzerainty of such an.Indian R uer, and tribal 
areas; 

(b) as respects any perlod after the establishment of the Dominion of India end 
before the cammenaament of the Constitution, all territories for the time being included 
in that Dominion; and 

(c) as respects any period after the commencement of the Constitution, all territories 
for the time being comprised in the territory of India:”, 
and it was contended that the provisions relating to registration of firms under 
the Indian Partnership Act read in the light of s. 28 of the Adaptation of Laws 
Order, 1950, indicated that the registration of a firm obtained prior to the date 
of the setting up of the two' Dominions became ineffective since the date of the 
partition. It was urged that an act done by a competent authority prior to 
the date of partition in an area which, under the Indian Independence Act is 
not since the partition a part of India, must be regarded as impliedly rendered 
invalid by the partition. We do not think that it is necessary for us, to demons- 
trate the futility of the argument presented in this wide form, to enter upon 
an examination of its applicability to acta done in exercise of powers conferred 
by diverse statutes in force in undivided India. We are concerned in this case 
with a procedural provision which affects the jurisdiction of Courts to enter- 
tain suits on contracts and that provision must be strictly construed. If a firm 
was duly registered under the Partnership Act by an authority competent in 
that behalf, in our penn the registration will avail the firm in filmg a suit 
notwithstanding th e readjustments which have since been made in the territo- 
rial operation of the Act and the circumstance that, by reason of political 
changes, the authority who had initially registered the firm is not now an 
authority if he were called upon to register the firm afresh competent to regi 
ter the same, is not, in our judgment, a ground for holding that the registration 
is rendered invalid or vacated. 

_On that view, the learned trial Judge was, in our view, in error in dismissing 
the plaintiffs’ suit. We, therefore, set aside the decree passed by the learned 
trial Judge and remand the suit for trial according to law. Respondents to 
pay the costs of this appeal. Costs in the trial Court will be costs in the cause. 


Decree set aside. 
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Before Mr. Justice J. C. Shah and Mr. Justice Miabhoy. 
THE BHARAT SURYODAYA MILLS CO. LTD. v. SHREE RAM MILLS.* 


Principal and Agent—Agent sellig goods on behalf of prinictpal and authorised to receive 
their price—Purchaser, at instance of agent, making Havala entry tn his books credit- 


fs 


ing amount of price of goods to account of agent’s creditor—Whether purchaser Hable a 


to pay price of goods to principal. 


The plaintiff, who were the owners of certain goods, sold these to the dafendapffs 
through their agents who were authorised to receive the price of the goods. The 
defendants did not pay the price of the goods to the agents in cash but at the instance 
of fhe agentr made a Havala entry in their books of account of a certain sum in favour 
of a credit r of the agents which included the value of the goods sold by the plaintiffs 
to the de‘ andants. In a suit by the plaintiffs against the defendants for the price af 

_* the goods it was contended by the defendants*that the lability to pay the price was 
discharged by their making the payment as directed by the agents of the plaintiffs:— 

Held, that as the payment was not made by the defendants in cash and there was 
no evidence to prove that the plaintiffs had authorised the defendants to make pay- 
ment otherwise, and 

that as the plaintiffs had not ratified the Havala entry, the liability of the defendants 
to pay the price af the goods to the plaintiffs could not be regarded as discharged. 

Sures Ram Murs (plaintiffs), a private limited company, purchased some- 
time in the year 1948 a quantity of Sudan Scarto cotton. Tt was found that 
the cotton was uhsuitable for manufacture of cloth 7 Ae laintiffs’ factory 
and accordingly, the plaintiffs asked Messrs. Bombay Cotton Import Company, 
hereafter referred to as the Bombay Cotton, to find out a customer for that 
cotton. The Bombay Cotton contacted one Souvajoglu, a Greek national, car- 
rying on business in Ahmedabad in cotton and other commodities in the name 
and style of Messrs. Hastimex, to find a customer for the plaintiffs’ cotton. In 
the first week of October 1948, Souvajoglu met one Girdharlal Mohatta, the then 
managing nt of the Bharat Suryodaya Mills Co. Ltd. (defendants) and 
negotiated terms on which 50 bales of Sudan Searto cotton were to be pur- 
chased by the defendant mills. The contract was not reduced to writing. In 
the year 1948, there was in operation the Foreign Cotton Control Order of 
1945 issued by the Central Government in exercise of the powers conferred by 
sub-r. (2) of'r. 81 of the Defence of India Rules. By ol. (4) of that Order, a 
licence from the Textile Commissioner for purchase and sale of foreign cotton 
was required to be obtained. Sudan Scarto, which was the subject-matter of 
the agreement of sale, was admittedly foraign cotton, and licence was required 
to be obtained from the Textile Commissioner both for purchasing and selling 
that cotton. On October 13, 1948, the plaintiffs submitted an application to the 
Textile Commissioner for a licence to sell 60 bales of Sudan Scarto cotton. In 
that application, it was stated by the plaintiffs’ ing Director that the 
sale was effected in favour of Messrs. Bharat Suryodaya Ltd. at the rate 
of Rs. 1,287 per candy F.O.R. Ahmedabad. The reason for sale mentioned in 
the application was that the cotton bales had bean imported for consumption 
by the plaintiff mills, but the cotton was found to be ‘‘a alightly inferior type 
of cotton” and unsuitable for the plaintiffs’ purposes. On October 14, 1948, 
Messrs. Eastimex addressed a letter to the defendant mills confirming the order 
for 50 bales of Sudan Scarto cotton sold by Messra. Hastimex to the defendants 
on behalf of the plaintiffs at the rate of Rs. 1,287 per candy. It was also stated 
in the letter that Messrs. Hastimex understood that the defendants had already 
applied to the Textile Commissioner for a necesaary licence and that the plain- 

iffa had done likewise. Messrs. Hastimex requested the defendants to send 
fhe licence to the plaintiffs to enable them to ‘‘rail the cotton’’. On this letter 
there was an endorsement recorded in the handwriting wf sameone in the em- 
ployment of the defendant company to the following effect: ‘‘ Accepted subject 


*Deotded, February 17, 1958. First A: Mehta, Civil Judge, Senior Division, Ahmeda- 
No. 338 of 1054, from the decree passed by K. A.. bad, in Jurisdiction Otvil Sait No. 65 of 1951. 
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to terms and conditions as laid down im the enclosed letter dated 15-10-48.’’ On 
October 15, 1948, the defendants addressed a letter to Messrs. Hastimex 
acknowledging receipt of the letter dated October 14, 1948, and a contract form 
for sale of 50 bales of African Sudan Scarto, and stating that the defendants 
were applying to the Textile Commissioner, Bombay, for the requisite licence. 
The letter proceeded to state that the weighment was to be made at their (defen- 
dants’) mills and the payment was to be made on receipt of actual goods in their 
uï} premises. On October 19, 1948, the defendants’ managing agents, Messrs. 
Mohotta Brothers, applied to the Textile Commissioner for a licence authorising 
the defendants to purchase from the plaintiffs 50 bales Sudan Scarto cotton at 
the rate mentioned therein. A copy of the letter was also forwarded to thé plain- 
tiff mills through Messrs. Bombay Cotton. The plaintiffs received the requisite 
licence on October 29, 1948. By that licence, the Deputy Assistant Director 
(Cotton) authorised the plaintiffs,*in exercise of authority under cl. (4) df the 
Foreign Cotton Control Order, 1945, to sell 50 bales Sudan Scarto at the rate 
specified to the defendants for the consumption by the latter. A similar licence 
was also issued to the defendant mills authorising them to purchase cotton. 

In and after the month of October 1948, there was difficulty in securing wagons 
for transportizig the cotton bales to Ahmedabad. Ultimately; in the month of 
` April 1949, the cotton bales were transported to Ahmedabad by rail. A letter 
was addressed. by the Bombay Cotton to the United Commercial Bank Ltd. en- 
closing the railway receipts and a draft for Rs. 42,000 together with the invoice 
for 50 bales of cotton. By that letter, the Bombay Cotton requested the bank 
to present the draft to the addresses at the risk of the plaintiffs and to credit the 
proceeds to their account in Bombay after deducting the necessary charges. A 
similar letter was also posted on April 6, 1949, to the defendant company and 
office copies of the invoices and the weighment notes of 50 bales of Sudan Scarto 
cotton and 60 bales of Jarilla cotton were enclosed therewith. ~The defendants 
were also intimated that the documents in original would be presented by the 
United Commercial Bank Ltd. The defendanta were requested to honour the 
draft for Ra. 42,000 on presentation. Similar information was also given to 
Messrs. Hastimex by letter. The defendants on presentation of the documents 
declined to retire the same and addressed a letter to the Bombay Cotton inform- 
ing them that the bargain was with Messrs. Eastimex, Ahmedabad, and as such 
the documenta pertaining to the despatch of 50 bales of Sudan Scarto cotton 
may be drawn on Meesrs. Eastimex, Ahmedabad, and not on the defendants. 
A. copy of that letter was sent to Messrs. Eastimex at Ahmedabad. On receipt 
of this letter, the Bombay Cotton wrote’ to the United Commercial Bank Ltd., 
by their letter dated April 18, 1949, asking the Bank to hand over the documents 
to Messrs. Eastimex, Ahmedabad, without any payment. It was stated in the 
letter that there was arrangement between the Bombay Cotton and ‘‘the buyers’’ 
regarding payment. Intimation was also given to Messrs. EHastimex to take 
over the documents from the United Commercial Bank Ltd. and to collect pay- 
ment from the defendants. Messrs. Hastimex were informed by the letter that 
there should be no delay in remitting the price and were also told'that the remit- 
tance should be made by T. T. or by draft payable m Bombay and it should not 
be by a cheque on any Ahmedabad bank. Thereafter, Messrs. Hastimex took 
delivery of the goods and delivered them at the mills premises of the defendants 
on or about April 19, 1949. On May 4, 1949, Messrs. Kastimer called upon the 
defendants to pay the amount due for the 50 bales of cotton Sudan Searto deli- 
vered to the defendants. Messrs. Hastimex acknowledged receipt of Ra. One 
Lakh and called upon the defendants to pay the balance. In the last paragraph’ 
of the letter, it was stated: ‘‘We have been putting off daily Messrs. The 
Bombay Cotton Export Import Company but we regret we cannot shoulder this 
responsibility any longer.” On May 6, 1949, Messrs. Eastimex addressed a 
letter to the defendants stating that Rs. 92,000 were due by the defendanta for 
goods supplied and requested the defendants to credit the amount to the account 
of Messra. Kishanprasad & Co. Ltd., Bombay, subject to the understanding that 
the amount will not be made available to Messrs."Kishanprasad & Oo. Ltd. prior 
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to June 6, 1949, It was stated that the instructions for payment to Meesrs. 
Kishanprasad & Co. Ltd. ‘‘were irrevocable and payment may be made acoor- 
dingly to that Company.’’ By their letter dated May 6, 1949, addressed. to 
Mesars. Hastimex, the defendant company agreed to abide by the instructions of 
Messrs. Kastimex and to make the payment of Rs. 92,000 on June 6, 1949. There- 
after, by letter dated May 7, 1949, Mesara. Hastimex modified the instructions 
regarding payment to Messra. Kishanprasad & Co. Ltd. They requested the 
defendants to pay Rs. 92,000 before the due date, ie. June 6, 1949, or forthwith. 
On May 7, 1949, a representative of Mesars. Hastimex called upon the defendant 
eompapy and the management of the defendant company obtained a receipt 
for Rs. 92,000 reciting that the amount of Rs. 92,000 had been debited to 
account of Messrs. Hastimex and.credited to the account of Messrs. Kishan- 
prasgd & Co. Ltd., Bombay. The defendants also posted entries consistently 
with the instructions given by Messrs. Hastfmex and in their books of account 
credited an amount of Rs. 92,000 to Messrs. Kishanprasad & Co. Ltd. 

The Bombay. Cotton sent their representative, one Potnis, with instructions 
to ascertain why the value of 50 bales of cotton was not received by the plaintiffs 
or by them. On December 1, 1949, the plaintiffs addressed a telegram to the 
defendants calling upon them to pay the price of 50 bales of cotton. This tele- 

was replied to by the defendants by telegram dated July 1, 1949, in which ` 
thay expressed surprise at the demand and stated that they had already made 
payment to Messrs. Hastimex. The plaintiffs then wrote a letter to the defen- 
dants on July 4, 1949, asking to be supplied copies of the invoice on the basis of 
which payment was made to Mewrs. Kastimerx, the particulars regarding the 
payment and enquiring whether the payment was made by cheque or cash to 
that firm. Thereafter, there was further correspondence between the plaintiffs 
and the defendants. Ultimately, the plaintiffs filed the present suit on April 
4, 1951, against the defendanta for a decree for Ra. 34,189 being the price of 50 
bales of cotton with costs and interest at therate of 4 per cent. per annum from 
the date of the suit. 

The suit was resisted by the defendants contending inter akta that the defen- 
dants had purchased the cotton bales from a firm carrying on business in 
Ahmedabad in the name of Messrs. Eastimex, that there was no contractual 
relation between them and the plaintiffs and the latter, therefore, could not 
sue for the price of cotton bales. Alternatively, it was contended that even if 
Messrs. Hastimex were the ts of the plaintiffs as contended by the latter, 
the liability to pay the price had been di by making payment as direct- 
ed by Messrs. Hastimex, and, therefore, also the plaintiffs could not sue for the 
price of goods. The trial Judge negatived the contention of the defendants and 
decreed the plaintiffs’ suit with costa and future interest on the principal amount 
of Ra. 30,698-6-0 till payment. Against that decree, an appeal was preferred 
by the defendants. 


H. G. Advani, with T. D. Abhichondani, for the appellanta. 
M. P. Laud, with B. G. Tkakor, for the respondents. 


J. O. Suam J. [His Lordship after stating the facts of the case and dealing 
with points not material to this report, proceeded.] On the view we have taken, 
the plaintiffg were the owners of the cotton bales and they had sold the same 
to the defendants and Messrs. Hastimex were the agents for sale thereof. As 
stated’ in Halsbury’s Laws of England, 8rd edn., Vol I, at p. 165, art. 387, 

“An agent authorised to sell does not necessarily have implied authority to receive pay- 
ment for his principal Where it is in the ordinary course of business for the agent to 
receive payment for his principal, such payment should, generally speaking, be received 
in cash. To restrict the authority of an agent authorised to receive payment to a particular 
form af payment other than cash, Le. by a crossed cheque payable to the principal, there 
must be plain intimation to the third party. In general the agent has no implied authority 
sag i aa a a a a a 
may he give 


Cai 


~ 


1958.] BHABAT SURYODAYA MILLS D. RAM MILLS (A.0.J.}-J.C. Shah J. O01 


Similarly, i in Bowstead’s Digest of the Law of Agency, 11th edn., at p. 210, it 
is stated 

“ahera an ait who da koon o benh Ae’ wo doei the: pagrasat must be kn 
cash in order to bind the principal, unlees he authorised the agent, or held him out as 
having authority, to receive payment in some other form.” 
In this case, there is no plea that the plaintiffs had authorised the defendants 
to make payment of the rice for the goods in any form other than cash. Ad- 
mittedly, the defendants hay not paid the price of the goods to Messrs. Hasti- 
mex in cash. Even the books of account of the defendants which have been 
produced show that there was a havala entry of Rs. 92,000 which amount it is 
stated included the value of the goods sold by the plaintiffs to Measra. Kishan- 
prasad & Co. Ltd. Payment not having been made in cash, it could not, m our 
Judgment, bind the pegs It is true that Messrs. Eastimex were agents 
of. the plaintiffs for recei e price of the goods, From the letter exh. 51, 
which is signed by the def adage and addressed to Messrs. Hastimex, it appears 
that on receipt of the goods at the mill premises payment was to be.made. Evi- 
dently, Messrs. Hastimex were authorised to receive payment from the defendant 
mills, but as the law requires that payment must be made in cash unless 
otherwise directed by the principal, the defendants had to show that the 
payment of the price waè made in cash or that the plaintiff company had 
authorised the defendants to make payment otherwise. Paraet bas not been 
made in cash, and no authority to the defendant to make payment otherwise than 
in cash has been pleaded or Po Therefore, the amount for which a havala 
entry was made in favour of Messrs. Kishanprasad & Co. made at the instance 
of Messrs. Eastimex, unleas it is ratified by the plaintiffs, cannot bind them. It 
is true that there was some delay on the part of the plaintiffs in making a 
demand for the price payable to them. But there is no evidence on the record 
again to show that the plaintiffs had knowledge that at the instance of Messrs. 
Eastimex, a havala was ene in favour of Messrs. Kishanprasad & Co. Ltd. and 
they acquiesced in that havala. The debt due to Messrs. Kishanprasad & Co. 
Ltd. by Messrs. Eastimex was not a debt with which the plaintiffs were in any 
manner concerned. It was a debt due by Messrs. Kastimex personally to Messrs. 
Kishanprasad & Co., and if for that debt a havala was given for an amount due 
to the plaintiffs, in our judgment, the liability of the defendanta cannot be re- 
garded as disch 

[The rest of the judgment is not material to the report.] 

Appeal dismissed. 


Before Mr. Justice Dixit and Mr. Justice Miabhoy. 


SHANKAR SADU KAMATHE v. CHUNILAL RUPCHAND DAKALE.*® 
Bombay Agricultural Debtors Relef Act (Bom. XXVIII of 1947), Secs, 4(1), 14—~Indian 
Limitation Act (LX of 1908), Secs. 14(2), 29(2)—Whather s. 4(1) prescribes a period 


of limitation for making an application under tt—Applicability of as. 29(2) and 14(2) 
of Indian Limitation Act. 


Section 4(1) of the Bombay Agricultural Debtors Relief Act, 1947, doés not prescribe 
a period of limitation but only provides that an application contemplated by s. 4(1) 
of the Act has to be presented before a spectfled date which is August 1, 1947. As 
s. 4(1) of the Bombay Agricultural Debtors Rellef Act, 1947, does not prescribe a 
period of limitation, s. 29/2) and, therefore, also s. 14(2) of tha Indian Limitation Act, 
1908, will not apply to an application made under s. 4(1). 

Gurusidayya Pawadhya Hanchinwar v. Dundappa Kerabasappa Indi! commented 
upon. 


“Decided, Maroh 18/19, 1958. Civil Revi- Shiraikar, IVth Jt. Civil Judge, Junior Division, 
sion Application No. 1698 of 1958, fram the Poona, in B. A. D. R. Case No, 485 of 1947. 
decision of B.N. Deahmukh, ind Extra Assist 1 (1954) Civil Revision Application No. 
ant J , Poona, in B. A. D. R. No. 411 of 1953, decided by Ohagla O. J., on 
11 of 1955, reversing the order A. 8. Qctober"#9, 1954 (Unrep.). 
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. Tue facts appear in the judgment. — 


N. D. Dange, for the petitioner. \ 
M. V. Paranjpe, for opponent No. 1. 
R. J. Rele, for Y. V. Chandrachud, for opponent No. 2. 


. Door J. On September 14, 1935, the petitioner executed in favour of oppo- 
nent No. 1 a document purporting to be a deed of sale. The petitioner is a 
resident of Poona, while opponent No. 1 resides at Saswad in the Poona Dis- 
trict. r the passing of the Bombay Agricultural Debtors Relief Act, 1947, 
a Board was constituted on February 1, 1947, to enable a debtor or his creditor 
to make an application for adjustment of the debts. The time before which 
the application was to be made was August 1, 1947. Therefore, an application 
had to be made on or before July 31, 1947.° On July 15, 1947, the petitioner 
made an application in the Court of the Civil Judge, Junior Division, Saswad, 
for a declaration that the sale-deed dated September 14, 19385, for the consi- 
deration of Rs. 800 was intended to operate as a mortgage. On April 13, 1948, 
this application was returned to the petitioner ‘to be presented to the. proper 
Court and as the petitioner resided in Poona, he, presented the st ea on 
April 14, 1948, in the Court of the Civil Judge, Junior Division, Poona. On 
December 28, 1954, the learned Judge of the Court made an order, declaring 
that the transaction dated September 14, 1985, was im the nature of a mort- 
gage and following the declaration, he made a further order that, on taking 
accounts, the debtor was not liable to pay anything to the creditor. The cre- 
ditor and another person preferred an appeal to the District Court, Poona, 
under a. 43 of the Act, and that appeal was heard by the Second Hixtra Assist- 
ant Judge, Poona, who, on July 10, 1956, allowed the appeal and dismissed 
the application made by the petitioner for adjustment of his debts. Feeli 
aggrieved by the appellate order, the debtor has come up on this revision 
application, and the point taken on his behalf by his learned advocate, Mr. N. 
D. Dange, is that the Court below was wrong in holding that the application 
presented in the Court of the Civil Judge, Junior Division, Poona, was barred 
by limitation. i 

In order to appreciate the contention raised, it is necessary to refer to some ` 
of the provisions of the Act. Section 2(4), defines a ‘‘debt’’. Section 2/5) 
defines the expression ‘‘debtor’’. Section 4(Z) provides: 

“Any debtor ordinarily residing in any local area for which a Board was established 
undet section 4 of the repealed Act on or after the ist February, 1947, or his creditor may 
make an application before the Ist August, 1947 to the Court for the adjustment of 
his debts.” 


The requirements of s. 4(2), therefore, are (1) a debtor must ordinarily reside 
in any local area for which a Board was established under s. 4 of the repealed 
Act; (2) the Board must have been established on or after February 1, 1947, 
and (3) whether a debtor or his creditor, the person has to make an applica- 
tion before August 1, 1947, to the Court. It is not in dispute that the peti- 
tioner ordinarily resides in Poona. It is not in dispute also that the Board 
was constituted under s. 4 of the repealed Act on February 1, 1947. It is also 
not in dispute that opponent No. 1 is a resident of Saswad in the Poona Dis- 
trict. The narrow question which we have to decide is whether s. 4(1) pres- 
eribes-any period of limitation for the making of an application for the adjust- 
ment of the debtor’&a debts. Two other sections may be noticed. One of these 
is s. 48 which deals with appeals. Section 48, by sub-s. (2), provides: 

“An appeal from the Court shall lie to the District Court, and the appeal shall be 
made within sixty days from the date of the coming into force of the Bombay Agricul- ` 
tural Debtors Relef (Amendment) Act, 1948, or from the date of the order or award, 
as the case may be, whichever is later. In computing the period of sixty days the pro- 
vigions contained in sections 4, 5 and 12 of the Indian Limitation Act, 1908, shall so far 
as may be, apply.” ° 


m 


r 
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Section 46 is another section which may be referred to and it says: . 

“Save as otherwise expressly provided in this Act, the provisions of the Code of 

Civil Procedure, 1908, shall apply to all proceedings under this chapter.” 
It is, therefore, plain that the procedure applicable to a proceeding under the 
Bombay icultural Debtors Relief Act, 1947, is the procedure laid down m 
the Code of Civil Procedure, save in so far as it is otherwise expressly provided 
in the Act. With regard to the question of the applicability of the Indian 
Limitation Act, there is no section which refers to the Act expresaly save s. 48 
to which I have already referred. 

Now, what happened in the present case was this. -The debtor made his 
application on July 15, 1947. He had to make the application before August 
1, 1947. So far, therefore, as the making of an application before a specified 
date is concerned, the debtor did make an application before the duq date. — 
But the debtor did not make the application to the Court within whose juris- 
diction he was ordinarily residing. As I have already pointed out, he made 
the application in the Court of the Civil Judge, Junior Division, Saswad, while 
he was a resident of Poona. As he did not present the application to the pro- 
per Court, the application was returned to the petitioner for presentation to 
the proper Court and this, he filed in the proper Court on April 14, 1948. If, 
therefore, the debtor presented his application in the proper Court on April 
14, 1948, then he did not make his application for adjustment of his debts 
before August 1, 1947, within the meaning of s. 4 It is obvious that the 
aa g application must fail as he did not comply with the provisions of 
S. ). 

But it is contended on behalf of the petitioner that even so, the petitioner’s 
application must be taken to have been made before August 1, 1947, because the 

etitioner was entitled to rely upon the provisions contained in s. 14(2) of the © 
indian Limitation Act. Section 14(2) of the Indian Limitation Act may be 
quoted with advantage. It runs as follows: 

“In computing the period of limitation prescribed for any application, the time 
during which the applicant has been prosecuting with due diligence another civil pro- 
ceeding, whether in a Court af first instance or in a Court of appeal, against the same 
party for the same relief shall be excluded where such proceeding is prosecuted in good 
faith in a Court, which, fram defect of jurisdiction, or other cause of a like nature, is 
unable to entertain tt.” 

In order to enable the petitioner to rely successfully upon the. provisions con- 
tained in s. 14(2), he must show that his case falls within s. 29(2) of the Indian 
Limitation Act. 

Section 29(2) of the Indian Limitation Act, so far as material, provides as 
follows: 

“Where any special or local law prescribes for any suit, appeal or application sa 
perlod of limitation different from the perlod prescribed therefor by the first schedule, 
the provisions of section 3 shall apply, as if such period were prescribed therefor in that 
schedule, and for the purpose of determining any period of limitation prescribed for any 
suit, appeal or application by any special or local law— 

(a) the provisions contained in section 4 sections 9 to 18, and section 22 shall apply 
only in so far as, and to the extent to which, they are not expresaly excluded by such 
special or local Jaw.” ý s 
Therefore, in determining the question raised, we have to consider the provi- 
sions of s. 4 of the Bombay Agricultural Debtors Relief Act, 1947, s. 14(2) and 
a. 29(2) of the Indian Limitation Act. Section 29(2) is cômposed of two parts 
and the two parts are connected by the conjunction ‘‘and’’. The necessary 
condition for the application of the first part is the condition that there must 
be a period of limitation prescribed by the special or local law and also a period 
of limitation prescribed in the first schedule, and when such is the case, the 
provisions of s. 8 of the Indian Limitation Act are to apply, in which case the 
period prescribed by the special or local law would be as though that period 
of limitation is inserted in the first schedule.* The second part of s. 29(2) is 
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different. The application of that part of the provision arises when a period 
of limitation is to be determined and when it is determined, the provisions 
contained in s. 4, as. 9 to 18 and s. 22 are to be taken into account, provided 
they. are not exp excluded by the special or local law. It follows that 
if the application of these sections is expressly excluded by the special or local 
law, then there is no question of those provisions applying. Mr. Dange argues 
that there is nothing in the Bombay Agricultural Debtors Relief Act, 1947, to 
show that the provisions including those under s. 14 have ben excluded 
by the Bombay a reeks Debtors Relief Act, 1947, and Mr. Dange would 
seem to be right. But there is a difficulty in his way, and that is, whether the 
first patt of s. 29(2) is to be taken into consideration or the second part of the 
section is to be taken into consideration, in either case, the special or local 
law or the Indian Limitation Act, must prescribe a period of limitation. 
What’s. 14 does is really to extend the pefiod of limitation. Section 14(2) 
also lays down certain conditions for the application of that provision, and 
what it does is that a certain period of time is to be excluded. Mr. Paranjpe 
has emphasized the meaning of the expression ‘‘computing’’ as occurring im 
s. 14(2). The meaning of the expression ‘‘compute’” is given in Webster’s 
New International Dictionary, Second edn., p. 551 as ‘‘to determine by cal- 
culation ; to reckon, or count; to take account of; to make up or count.” There- 
fore, when s. 14(2) speaks of computation of a period of limitation, what is 
contemplated by s. 14(2) is that in considering the period of limitation preg- 
cribed for any application certain time during which the applicant was prose- 
cuting with due diligence another civil Betania. A has to be excluded and that 
is why I suggest that s. 14(2) really extends the period of limitation. In the 
light of the provisions contained in s. a and a. 29(2), one has again to turn 
tos. 4. One of the requirements of s. 4(1) is that the application must be made 
“before August 1, 1947. This means that any geese made on August 1, 
1947, or thereafter would not be maintainable. . Dange has that 
s, 4(1) prescribes a period of limitation and his argument is as follows: He 
says that there are two termini in s. 4(1). The first is February 1, 1947, and 
the second is August 1, 1947. It is, therefore, said that a. 4(1) prescribes a 
pee of limitation which commences on February 1, 1947, and which ends 
efore August 1, 1947. But, with respect, Mr. Dange hag overlooked an im- 
portant consideration. The date, February 1, 1947, has no reference what- 
ever to the making of an application. The date February 1, 1947, has refer- 
ence to the constitution of a Board established under s. 4. In other words, 
when a Board is established on or after February 1, 1947, a debtor or his ere- 


ditor may make an application before A 1, 1947. In order to succeed, 
Mr. D has:to show that s. 4(1) p bea a period of limitation and that 
it p a period of limitation for the making of an application. At one 


stage, Mr. Dange was driven to a somewhat untenable position that even with 
the date August 1, 1947, he would say that s. 4(1) constitutes a period of limi- 
tation. Now, I have never heard it suggested that when one of a period 
of limitation, the period can be determined by reference to one terminus only. 
The period must, of necessity, contemplate two dates; that is, the two ends of 
the period of limitation, and there is nothing in s. 4(1) to suggest that the 
date February 1, 1947, anything to do with the making of an application. 
It is true that a debtor or his creditor cannot make an application unless a 
Board is constituted. But it is one thing to establish a Board on or after 
February 1, 1947, and it is quite another to enable a debtor or his creditor to 
make an applicatich before August 1, 1947. We are not, therefore, pre- 
pared to accept the argument of Mr. Dange that s. 4(1) prescribes a period of 
limitation. In order to succeed, Mr. Dange has to show that s. 4(1) prescribes 
a period of limitation for the making of an application, in which case, of course, 
e. 29(2) will apply and as soon as s. 29(2) applies, a 14(2) must obviously 
apply. The true view appears to me to be that a 4(1) does not prescribe a 
period of limitation. AN that, it does is to mention a point of time on or before 
which an application may be måde by a debtor or his creditor but after which 
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neither the debtor nor the creditor can make an application If s. 4(1) is 
contrasted with the language of the proviso to s. 14, that also indirectly sup- 
ports the construction which we have adopted. Section 14 of the Bombay Agri- 
cultural Debtors Relief Act, 1947, speaks of a notice and its compliance and 
the proviso to s. 14 says that if the debtor or any creditor is for good and 
sufficient cause unable to comply with the notice within the time specified 
therein, the Court may extend the period for the submission of the statement. 
If the Legislature made a provision in s. 14 for extending the period for the 
submission of the statement, there is no reason why for a sufficient cause the 
Legislature should not have provided in a, 4 for the extension of the date men- 
tioned in s. 4(1). But this a the real difficulty in accepting the é¢rgument 
of Mr. Dange seems to me to be that s. 4(1) does not eat a period of limi- 
tation which is n for the application of s. 29(2) and also necessary 
for the application of s. 14(2)° read with s. 29(2). The learned Judge of 
the Court below reached, if I may say so, somewhat conflicting conclusions. 
He observed : 


“The time provided by the B.A.D.R. Act for filing petitions is not a period of limita- 
tion and the application under the B.AD.R. Act is not a civil sult.” 


Then he observed : 

“The present application therefore as presented in Poona Court is clearly barred by 
limitation.” 
I do not see how an application can be clearly barred by limitation unless 
there is a period of limitation fixed by the Act. 

At the Bar, reference was made to a judgment of the learned Chief Justice 
delivered by him on October 29, 1964, in Gurustdayya Pawadhya Hanchinwar 
_v. Dundappa Karabasappa Indi'. In that case the petitioner made an applica- 
tion for adjustment of his debts on July 19, 1945. The application in ques- 
tion was returned to the petitioner on March 13, 1950, for presentation to 
the proper Court and the application was presented on March 14, 1950, in 
the proper Court. The Court in which the application was presented dismis- 
sed the application, holding that it was not maintainable. An appeal was 
preferred from that order in the District Court and that Court dismissed 
the appeal on the ground that no appeal lay against the decision of the trial 
Court. On these facts, the question arose as regards the applicability of s. 
29(2) of the Indian Limitation Act and the learned Chief Justice observed: 

“Now, section 29(2) has been enacted in order to obviate the necessity of the Legis- 
lature incorporating in every special or local law certain sections of the Indian Limita- 
tlon Act. A different period of limitation or a period of limitation not embodied in the 
First Schedule may be prescribed in the special or local law and section 20/2) as it 
were incorporates certain sections of the Limitation Act in the special or local law which 
may be enacted, and the sections that are to be incorporated include section 14, and clause 
(a) of section 29(2) expressly provides that these sections shall be deemed to be part 
aa d a a 
law.” 

As we read the judgment, the learned Chief Justice minded the provisions 
of s. 29(2), confining his attention, for the moment, to the first part of 
s. 29(2), and his view was that for the application of the first part of 
s. 29(2) what is necessary is that there must be a period of limitation fixed 
under the Indian Limitation Act and there must be a period of limitation 
fixed by the special or local law and the two periods must be different. But, 
with respect, it would appear that he did not, in terms, consider the second 
part of s. 29(2). His view as nie ae the application of s. 4(1) was that 
g. 4(1) imposed a limitation upon jurisdiction of the Court in sage es with 
an application made under s, 4(1). He pointed out—and we agree wi 

—that s. 4 does not prescribe a period of limitation. But, with respect, we are 


Pen ) Civil Revision Application No. October 29, 1954 (Onrep.). 
412 1953, decided by Chagla C.J., on s 
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unable to agree with the view when he said: — 
“The. only jurisdiction that the Bombey Agricultural Debtors Relief Act Court has 
is to deal with applications which are presented before the date mentioned in section 4” 
It seems to us that the question is not one of Jurisdiction or of a limitation 
upon the Court’s jurisdiction; but the correct position is that the Court can 
deal with each and every application presented before August 1, 1947, but that 
the Court cannot deal with an application presented on August L 1947, or 
thereafter. The -true view, therefore, would appear to be that an application 
made before August 1, 1947, would be maintainable, while an application made 
on A 1, 1947, or thereafter would not be maintainable.. How- 
ever may be, it is quite clear to us that upon a fair, plain and natural 
reading of s. 4(1),-the conclusion seems to be irresistible that s. 4(1) does not 
prescribe a period of limitation but only provides that an application contem- 
plated"by s. 4(1) has to be presented before a°specified date which is August 1, 
1947. If s. 4(1) does not prescribe a period of limitation, it is evident that 
s. 29(2) will have no application. It follows that if s. 29(2) has no applica- 
tion, s. 14(2) will have no application and if s. 14(2) has no application, then ` 
the application made under a. 4 by the present applicant must fail. 
The result is that this application fails and the rule will be discharged. The 
consequence of our finding would be that the applicant-debtor will lose the pro- 
perty. It is, therefore, proper that on this application there should be no order 


as to costa. A 
Bule discharged. 


APPEAL FROM ORIGINAL CIVIL. 


——, ; 
Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desci. 


BILASRAI JOHARMAL v. AKOLA BLECTRIC SUPPLY CO, 
PRIVATE, LTD.* 

Cowipanies Act (I of 1956), Secs. 400, 397, 398, 399—Rules of the High Court of Bombay, 
1950, Rules (OS.), Rule 733—Practice with regard to giving of notice to Central 
Government under s. &0—Practice to be followed by Company Judge when petition 
presented for winding up end directions under ss. 397 and 398—Practice where 
petition only wader ss. 397 and 398. 


When a petition is presented to the Court or to the Company Judge for the wind- 
‘Ing up of a company and for directions under ss. 397 and 396 of the Companies Act, 
1956, it is, open to the Court or the Company Judge to dimmi it summarily and 
not to admit it at all That would apply both with regard to the prayer 
for winding up and with regard to the directions under as. 397 and 398. If the Court, 
however, does not want to dismiss it summarily and wants it to be admitted, at least 
for the purpose of giving notice to the company, so that the company should be 
heard, then the Company Judge must not only give notice to the company but also 
to the Central Government under s. 400 of the Act. At that stage the Judge will 
give such directions as he thinks proper. With regard to winding up, if he 
to go further into the matter, he must have the petition advertised as required 
_ the High Court Rules. If, on the other hand, he thinks there is no case for winding 
up, he may dispose of that part of the petition, and with regard to s. 397 and 398 
he must give such as the Companies Act provides, after hearing both the 
company and the Government. If the petition is not a composite petition, 
and is only a petition under ss. 307 and 388, a similar practice should be followed. 
The Judge may summarily, dismiss it, if the petition is made by a member who does 
not possess the statutory qualifications under s. 309 of the Act or f on reading the 
petition the Court comes to the conclusion that the averments do not satisfy what 
is required by as. 397 ahd 388. But if the Judge admits or accepts the petition, than 


*Decided, March 7, 1958. O. Oe J. Appeal No. 70 of 1957: L'O. No. 81 of 1957. 
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the office must immediately issue notice to the Central Government and the petition 
will come up for hearing after the Central Government has beeh served. 


K. H. Bhabha, with P, N. Bhagwat, for the Yona j 
M., P. Amin, with M. R. Mody, for respondent No. 1. 
8. V. Gupte, with M. P. Laud, for respondents Nos. 2 to 6. 


Cuacua C.J. This is an appeal against an order of Mr. Justice Coyajee 

ismissing a petition under the Companies Act. The petition was presented 
for the winding. up of respondent No. 1 company ae | in the alternative a 
prayer was made for appropriate orders under ss. 897, 898 and 402. At the 

earing of the petition the prayer for winding up was given up; and ssubstan- 

tially the controversy before Mr. Justice Coyajee was whether any directions 
should be issued under ss. 397 and 398 of the Companies Act. 

A preliminary objection has been taken by Mr. Bhabha and that is that Mr. 
Justice Coyajee was in error in hearing the petition without notice having been 
given to the Central Government under s. 400 of the Companies Act. ion 
400 of the Companies Act provides that: 


“The Court shall give notice of every application made to it under section 397 or 388 to 

the Central Government, and shall take into consideration the representations, if any, 
made to it by that Government before passing a final order under that section.” 
Mr. Bhabha contends that the provisions of s. 400 are mandatory and that no 
order can be passed on a petition which constitutes an application under s. 397 
or s. 898 without notice being given to the Central Government and, what is 
more, without the Court taking into consideration the representations, if any, 
made by that Government. Section 397, subs». (1) deals with a complaint 
made by any members of a company who complain that.the affairs of the com- 
pany are being conducted in a manner oppressive to any member or members; 
and sub-s. (2) confers the power upon the Court to make, instead of a winding 
up order, any order which it thinks fit to bring to dn end the matters com- 
plained of. Section 398 enables a member to complain that the affairs of a 
company are being conducted in a manner prejudical to the interesta of the 
company or with regard to the various matters set out in sub-cl. (b) of sub-s. 
(1); and under sub. (2), if the Court is of opinion that the affairs of the com- 
pany are being conducted in the manner complained of, the Court may make 
such order as it thinks fit with a view to bringing to an end or preventing 
the matters complained of or apprehended. Section 399 Jays down the 
qualifications for a member of the company to apply and it is not disputed in 
this case that the petitioner had the necessary statutory qualification under 
s. 899 as far as share holding is concerned. Now, what is urged by Mr. 
Bhabha is that, as soon as a complaint is received by the Court under s. 397 or 
g. 398, it is incumbent upon the Court to give notice of this complaint to the 
Central Government and no action can be taken by the Court on the petition 
preferred under s. 897 or s. 398 without such notice being given and the 
representations, if any, of the Central Government being considered. 

ow, in this case, what happened was this. This was a composite petition, as 
it were, both for winding up and for’ directions under s. 897 and s. 898. It .- 
came before Mr. Justice T. Desai and he admitted it and directed notice to 
be served upon the company. Pursuant to that notice the company appeared 
before Mr. Justice Coyajee, and Mr. Justice Coyajee, after considering the 
various aspects of the matter, ultimately dismissed the petition. Now, it is 
very desirable that we should lay down the proper practice that should be 
followed with regard to the giving of notice to the Cent*al Government, under 
s. 400. Recently in The Western India Theatres Lid. v. The Associated Bom- 
bay Cinemas Lid.’ my brother Dixit and myself were considering the practice 
that should be followed in the case of admission of petitions for winding up 
and we were called upon there to construe r. 738 of the High Court Rules; and . 
in that judgment we pointed out that the proper practice—which was the 

1 (1988) O. O. J.. Appeal No. 58 of 1958: and Dixit J., on July 20, 1958. 
1. O. No. 870 of 1958, decided by Chagia O. J. . 
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practice followed by this Court and which was in conformity with that rule— 
was that when a petition for winding up is presented to a Judge, it is open to 
him to dismiss it summarily or to accept it and direct that notice should be 

iven tg the company. When he does ‘hat. it does not constitute its admission 

or the purpose of r. 733 and it does not become obligatory for the Court to 
advertise the petition. When the petition comes up on that notice before the 
Court, it is open to the Court at that stage to dismiss the petition or to direct 
that advertisement should be given; and if the direction is given for advertise- 
ment, then the petition would be heard after this direction was carried out and 
it would then be heard finally on the merits. Now it is necessary that that prac 
tice shotfid be approximated to the ‘practice which now must be laid down with 
regard to notice to be given to the Central Government under s. 400 of the 
Companies Act. 


Turning first to the proper interpretation of s. 400, two extreme views have 
been pressed before us—one by Mr. Bhabha and the other by Mr. Gupte. 
Mr. Bhabha’s contention is, as we have already indicated, that as soon ag a ' 
complaint is made under s. 897 or s. 398, which complaint takes the form of a 
petition, the Court without more must issue a notice to the Central Government. 
The other view, which has been pressed for by Mr. Gupte, is that s. 400 has no 
application at all when the Court dismisses a petition. It has only appli- 
cation when the Court Ae cone to pass an effective order under s. 397 or s. 398 
or an order under s8. , and, according to Mr. Gupte, inasmuch ag the Court 
in this case dismissed the petition and did not pass any effective order, no 
question of giving notice to the Central Government arose. In our opinion, , 
both the extreme views are untenable. As in other matters of life so also in 
law, a happy compromise is better than an extreme attitude. Now turning 
first to Mr. Bhabha’s contention, m our opinion, it cannot be suggested that an 
application made by a member who does not possess the statutory qualifications 
under s. 399 is a petition which could not be summarily diamissed by the Court 
without giving notice to the Central Government. The reason for taking that 
view is that it does not constitute an application at all under s. 397 or s. 898, 
and what s. 400 requires is an application which is made under a. 397 or s. 898. 
Equally so, if on reading the petition the Court comes to the conclusion that 
the averments do not satisfy what is required by s. 397 and s. 398, then it is 
not an application under a. 397 or s. 3898 and the Court may dismiss it sum- 
marily without directing a notice to be given to the Central Government. With 
regard to Mr. Gupte’s contention, the object of s. 400 is that the Court should 
not pass any final order on ‘merits one way or the other, in favour of the peti- 
tioners or against the petitioners, in favour of the company.or against the com- 

any, under, s. 897 or s. 898 without giving an opportunity to the Central 

vyernment to put forward its views before the Court. It is impossible to 
accept the view that Government’s view should only be sought when the Court 
is going to take one, view of the petition and’not the other; and the other in- 
superable difficulty in the way of accepting Mr. Gupte’s contention is that the 
Court cannot make up its mind at the of giving notice to the Central 
Government whether it is going to dismiss the petition or grant it. Therefore, 
according to Mr. Gupte, the question whether a notice was required to be served 
upon the Central Government or not would have tobe decided ez-post-facto 
r knowing what the decision of the Court was. In view of what weshave 
said, therefore, the proper practice would be this: if a‘petition is presented to 
the Court—let us say a petition which is a composite petition, as in this case— 
it would be open to tHe Court or to the Company Judge to dismiss it summarily 
and not to admit it at al. That would apply both with regard to the prayer 
for winding up and with regard to the directions under s. 897 and s. 398. But 
the Court may not want to dismiss it summarily and the Court may want it to 
be admitted at least for the p of giving notice to the company so that 
the company should be heard. the Company Judge takes that view, at that 
then we will direct that not only a notice should be given to the company, 

but also to the Central Govarnmeht, so that all difficulties with regard to s 400 
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would be obviated. It would also lead to this useful result, that when the 
petition comes up before the Company Judge after it has been accepted, not © 
only the company will be before the Company Judge, but also the Central 
Government. At that stage the learned Judge will give such directions as he 
thinks proper. With regard to winding up, if he wishes to go further mto 
the matter, he would have the petition advertised as required under the High 
Court Rules. If, on the other hand, he thinks that there is no case for winding 
up, he may dispose of that part of the petition, and with regard to ss. 397 and 
898 he would give such directions as e Companies Act provides, as we have 
just pointed out, after hearing both the company and the Central Government. 
if the petition is not a composite petition and is only a petition undere. 397 or 
398, we suggest that a similar practice should be followed. The Judge may 
summarily dismiss it and the summary dismissal would arise under circum- 
stances which we have already mdicated in the judgment. But if he does not 
summarily dismiss it and admits or accepts it, es the office will immediately 
issue notice to the Central Government and the petition will come up for hear- 
ing after the Central Government has been served. 


In this particular case, Mr. Justice K. T. Desai did not summarily dismiss 
the petition; Mr. Justice Coyajes heard it for three days; and it would be 
stretching the meaning of the term if we were to say that the effect of Mr. Jus- 
tice Coyajee’s Judgment is that there was a summary dismissal of this petition. 
Not only it was not a summary dismissal, but Mr. Justice Coyajee in terms says 
in his Judgment that he dismissed the petition after a fair and full hearing. 
Now strictly Mr. Bhabha would be entitled to the order of Mr. Justice Coyajee 

set aside, there being a remand, and Mr. Justice Coyajee hearing this 

tition after proper notice being given to the Central Government under s. 400. 

ut we do not think that this is a case where costs should be unnecessarily 
wasted. What we, therefore, propose to do is to adjourn the hearing of this 
appeal, direct the office to give a notice to the attorneys for the Central Govern- 
ment, and this appeal will come up after the notice has been duly served as we 
would like to hear what the Central Government has got to say with regard to 
the order of Mr. Justice Coyajee. If after hearing the Central Government 
and the other parties we think that a remand is necessary, we will so direct. 
If, on the other hand, we feel that we are in a position to dispose of the appeal 
without a remand, we will proceed to do sgo. 


The appeal shall be adjourned till the income-tax matters are over and it 
shall be placed on board after Appeal No. 54 of 1957. 


Order accordingly. 


Solicitors for the appellants: Motichand and Devidas. 
Solicitors for the respondents: Jeshtaram & Company: Kanga & Company. 
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_INCOME-TAX REFERENCE. 


Before the Hon’bla Mr, M. C. Chagla, Chief Justice, and Mr. Justice S: T. Desat. 
THE COMMISSIONER OF INCOMRE-TAX, BOMBAY CITY UO, BOMBAY 


: Yy. > 
DONALD MIRANDA.* 

Indian Finance Act, 1942, Sec. 10—Excess Profite Tax Ordinance, 1943, (XVI of 194), 
Sec. 3—Indian Finance Act, 1946, (VII of 1946), Sec. 11(11)—Indian Income-tax Act 
(XT of 1922), Seca. 10, 25(4)—Eacess Profits Tax Act (XV of 1940), Secs. 12, 7-— 
Deposit made by assessee under s. 10 of Indian Finance Act, 1942—Amount of excess 
profits tax repayable to aszsessea under s. 10 of Act of 1942 brought to tax under 
s. 11011) of Act of 1946—Whether amount so yoble to assessee business income 

s. 10 of Income-tax Act—Applcability of s. 25(4) of Income-tax Act—Income 
constituted by ss. L(A) ad LEGAL) of Ack of 1946 whether Covered. by 418 of Income 
tax Act—Construction of statute—Parullel legislation containing different language— 
Presumption whether different meaning intended by Legislature—Sections of turting 
statutes of a country whether can be construed in HUght of decisions given in other 
countries of their taxing statutes. 


A firm of three partners doing certain business was succeeded on March 25, 1945, 
by a limited Hability company. For the assessment year 145-46, the firm claimed 
the benefit of s. 25(4) of the Indian Income-tax Act, 1922, contending that no tax 
was payable on its profits of the business for the period from April 1, 1944, to 
March 24, 1945. The Department gave benefit to the assesses of s. 25(4) of the Act. 


under a. 11(11) of the Indian Finance Act, 1948. The assessee con- 
repayment of the amount was profits of its business within the mean- 
s. 10 of the Indian Income-tax Act, 1922, and it was not liable to pay any 

tax in respect of this amount by reason of a. 25(4) of the Act:-— 
, Held, that the repayment of excess profits tax made to the assespee by the Central 
Government was not a business income within the meaning of s. 10 of the Indian 
Income~tax Act, 1922, but that tt was a statutory Income derived by the assessee by 
reason of the fulfilment of the obligation undertaken by the State, and 

. that, therefore, such income did not attract the applicability of s. 25(4) of the 
Indian Ihcome-tax Act and was liable to tax. 
Rhodesia Metals Ltd. (Liquidator) v. Commr. of Tazes, Eglinton Silica Brick Co. 
Ltd. v. Marrian, A. & W. Nesbitt, Lid. v. Mitchell (H..M. Inspector of Taxes) and 
McGregor & Balfour Ltd. v. Commr. of Inc.-Tazx,’ referred to. 
The head contemplated by a 12 of the Indian Income-tax Act, 1922, is wide enough 
to embrace any and every kind of income including the special kind of income con- 
stituted by sa. 11(14) and 11(11) of the Indian Finance Act, 1948. 
When in a parallel legislation, an entirely different language ts used by the Legis- 
lature, the presumption must be that the Legislature intended the differant language 
to have a different meaning, 
When one is considering the taxing statutes of a country, one must go to the sta- 
tutes themselves and not construe sections of those statutes In the light of decisions 
given in other countries of their own taxing statutes. 


A Fw of three partners, James Miranda, Donald Miranda and Mrs. N. Q. 
Miranda, was carrying on business as wine merchants on April 1, 1939. This 
firm was succeeded in that capacity by a limited liability company, 8. S. Mir- 
anda Ltd, on March 25, 1945. For the asseament year 1945-46, the year of 

“Decided, March 11, 1958. JTnoome-tax 2 (1024) 9 Tax“Cases 92. 


Raference No. 86 of 1957. 3 asa 1l Tax Cases 211, 
1 (1941) 9 L T. R. (S8up.) 45, r.c. *® 4 (1854) 27 I. T. R. 389. 
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account being the year ending March 81, 1945, the said firm and through it its 
partners claimed the benefit of s. 25(4) of the Indian Income-tax Act, 1922; to 
the extent that no tax was payable on its profits of the busmesa for period 
April 1, 1944, to March 24, 1945. This claim was conceded by the Department. 
The firm had also paid excess profits tax in respect of the chargeable accounting 
period April 1, 1944, to March 24, 1945, and had complied with the provisions 
of 8. 10 of the Indian Finance Act, 1942, ‘read with s. 2 of the Excæs Profits Tax 
Ordinance, 1948, and had thus become entitled to repayment of a portion of the 
said excess profits tax paid, the portion being Re 2,385,704 and the share of 
each ee therein being Rs. 58,926, Ra. 58,926 and Rs. 1,17,854, 
respectively. rovided by s. 11(11) of the Indian Finance Aet, 1946, 
the Inconie-tax Othe brought the aforesaid sums to tax as income of each of 
the partners of the previous year ended March 31, 1945, and after subjecting 
it to income-tax and super-tax repaid only the balance to each of the Satay 
The assesses contended that the amount of Ra. 2,385,704 excess profits tax re- 
paid was the repayment of business profits or in the alternative it should be 
treated as ‘‘profita of busineas’’ within the meaning of s. 10 and 25 (4) of the 
Indian Income-tax Act, 1922. The Department contended that the sum should 
be assessed as income from other sources falling under s. 12 of the Act. On 
appeal to the A te Tribunal there was a difference, of opinion between the 
President and the Accountant Member. The President was of the view that 
Se profits were taken by Government and it refunded a part of the busi- 
ma rofits. The refund was, therefore, the refund of profits from business. 
ccountant Member was of the opinion that the Finance Act, 1946, made 
oe excess profits tax refunds ‘‘income’’ for the purposes | of the Indian Income- 
tax Act and they had to be brought to tax as “‘income’’. He, therefore, held 
that these refunds neither represented ‘‘profits of business’’ nor income falling 
under s. 12 of the Act, but were to be brought to tax as Income only. The case 
was referred to a third member who held that excess profits tax itself was an 
admissible deduction for the purposes of income-tax assesament and the prac- 
tical effect of s. 12 of the Excess Profits Tax Act was to make it a business de- 
duction under s. 10 of the Indian Income-tax Act and, consequently, the part 
excess profits tax refunded retained its original character and was busines in- 
come or in any event an amount which went to reduce the admissible 
business expenditure. In the result, the Tribunal held that the part excess 
profits tax refunded formed part of the business income of the assesses and as 
such exempt under s. 25(4) read with s. 10 of the Indian Incometax Act. 
The following question was referred to the High Court :— 

“Whether the repayment of excess profits tax made by the Central Government in 
pursuance of Section 10 of the Indian Finance Act, 1942 or Section 2 of the Excess Profits 
Tax Ordinance, 1943, is profits from business for the purpose af Section 25(4) of the 
Indian Income-tax Act?” 


The reference was heard. 


G. N. Joshi, with R. J. Joshi, for the Income-tax Commissioner. 
N. A. Palkhiwala, with B. A. Patkhivala, for the assessee, 


CHAGLA C.J. The question that we have to consider in this reference lies 
in a very narrow compass. It is not a question which is easy to decide. The 
assessment year of the assessee is 1945-46 and the year of account is the year 
ending March 31, 1945. During this year, the firm of three partners, James 
Miranda, Donald Miranda and Mrs. N.. Q. Miranda, werd carrying on business 
as wine merchants. Their income for the year wag assessed to tax and they were 
also charged excess profits tax upon their profits of the business for the charge- 
able accounting period ending on March 31, 1945. The firm was succeeded on 
March 25, 1945, by a limited liability company, S. 8. Miranda Ltd. For the 
assessment year 1945-46, the firm claimed the benefit of s. 25(4) contending 
that no tax was payable on its profits of the said busineas for the period from 
April 1, 1944, to March 24, 1945. The claim sof the assessee was considered by 
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the Department and benefit was given to the asseasee of s. 25(4). The firm / 
had paid excess profits tax in reapect of the chargeable accounting period April 

1, 1944, to March-24, 1945, and had also made a deposit under the provisions 

of s. 10 of the Indian Finance Act, 1942, read with s. 2 of the Excess Profits 
Tax Ordinance, 1948, and had thus become entitled to repayment of a portion of 
the excess profits tax paid by them. The Department brought the amount, 
which was repayable to the firm, to tax under thé provisions of s. 11(41) of 
the Indian Finance Act of 1946. The contention of the asseasee was that the 
repayment of this amount was profits of his business within the meaning of 

s. 10 of the Income-tax Act, and they were not liable to pay any tax in respect 
of this amount by reason of s. 25(4) of the Act. The Tribunal by a majority 
decided the matter in favour of the assesses and the Commissioner of Income- 
tax has now come on this reference. The majority of the members of the Tri- 
bunal, in coming to the decision that they did,largely relied on certain English 
decisions. This is an appropriate case where the note of warning, which has 
so often been sounded in the past by the Privy Council applies that when you 
are considering the taxing statutes of a country, you must go to the statutes 
‘thi mselves and not construe sections of those statutes in the light of decisions 
~~ bn in other countries of their own taxing statutes, and, therefore, what we 

i [pose to do, before we turn to the English decisions, is to look to the scheme 
ot. our own Act and the provisions of the law in order to determine whether 
the contentions of the Commissioner or the assesses should prevail. 

Now, in the first place, let us turn to the provisions of the Hxceas Profits Tax 
Act, and it is necessary to emphasize the scheme underlying that Act. Unlike 
the Income-tax Act, each assessment year under the Exxceas Profits Tax Act is 
not a self contained unit of time. The tax under the Excess Profits Tax Act 
is paid on excess profits made over the standard profits. In one year the pro- 
fits may exceed the standard profits; in another year there may be a deficiency 
and what the Act provides is that you must take the whole period covered by 
the Act and make an adjustment from time to time with regard to the payment 
of the tax. If in one year the asseasee has paid excess profits tax because the 
profits of his busines exceeded the standard profits, and in the next year his 
profits fall below the standard profits, then he would be entitled to an adjust- 
ment or a refund and this process is to continue during the duration of the Act. 
Therefore, the underlying idea of the Act is that during the period when the 
Act was to be in force taken as a whole, if the assessee makes profits in excess 
of the standard profits computed in the manner laid down in the Act, he was 
liable to pay tax, and therefore, when excess profits tax was paid’ during one 
year, it was quite possible that due to the exigencies of the years to come, that 
tax may have to be repaid. This scheme is embodied in the provisions of s. 7 
of the Act, the marginal note of which is: ‘‘Relief on occurrence of deficiency 
of profita’’. The other section to which we must look, which has considerable 
bearing on the question that we have to decide, is s. 12, which treats the. pay- 
ment of excess profits tax ad a deductible expemse for assessment of income 
from the business to income-tax and super-tax, and it looks upon the excess 
profits tax paid as an expense incurred by the business during that period. We 
have then a proviso to this section, which deals with the relief which an asseasee 
may obtain under s. 7 of the Act. As we have already pointed out, it may 
happen that after having paid excess profits tax for one chargeable accounting 
period, by reason of deficiency in profits in the next period, the assesses may 
become entitled to a refund and provision had to be made with regard to this 
refund. The having treated the amount to which he became entitled 
as excess profits tax and having paid it and\ having received a deduction for it 
under s, 12, the amount escaped tax. It was a permissible deduction and 
the amount was not brought to tax. But when the Legislature provided for 
the return of a part of that amount by reason of the asseases becoming entitled 
to relief under s. 7 of the Act, it was but proper that that amount should be 
brought to tax and the scheme for bringing it to tax was incorporated in the 
proviso to s, 12, and what the pfoviso lays down is that the amount repayable 
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shall be takèn into acco account in computing the profits and gains of the busines 

the purposes of income-tax as it were a profit of the business accruing in 
the previous year as determined for that business for the purpose of the In- 
dian Income-tax Act, 1922, in which the deficiency of profits occurs. There- 
fore, the Legislature expreasly directed that this amount should be treated as 
a business income and it also indicated the year in which this particular income 
should Hg assessed and the year was the year in which the deficiency of profits 
occurre 

The Indian Finance Act of 1942 introduced a new scheme and ‘we agree with 
Mr. Joshi—and Mr. Palkhivala does not contest that position——that the scheme 
was introduced for certain specific reasons in the larger interest of the*public. 
Owing ‘to war conditions and large profits made during that period, the Legis- 
lature felt that as as possible the Scone should be immobilised. It was also 
felt that some control shoul be exercised on the spending of these profits so 
that these profits could be used at a later date for rehabilitation of industry, 
and finally the Legislature was anxious that the spending power of the people 
should not increase because that might lead to inflation, and from this point 
of view, what the Legislature provided by s. 10 of the Indian Finance Act was 
& provision for a voluntary deposit which was not to exceed 1/5th of the amount 
of the excess profits tax, and the Government agreed at such date and subject 
to such conditions as it may hereafter determine, to repay so much of the excess 
profits tax as shall be equal to one-tenth of the amount thereof or to one-half 
of such further sum deposited, whichever is the leas; and it also agreed to pay 
interest at the rate of 2 per cent. per annum on the deposit. There was no ob- 
ligation at this stage to make the deposit which was optional with the assesses. 
If he made the deposit, he would obtain the concession which was provided un- 
der s. 10, and the concession was two-fold, the assessee was to get interest on his 
deposit and, what is more, he was to get a refund of part of the excess profits 
tax which had already paid. The Act did not provide when the refund 
was to be made and in what conditions. That was left to be determined by 
future legislation and that future legislation was enacted by the Finance Act 
of 1946 and s. 11(11) provided: 

“Any sum being excess profits tax repaid in respect of any chargeable accounting 

period under thb provisions of section 10 of the Indian Finance Act, 1942, or of section 2 
of the Excess Profits Tax Ordinance, 1943 shall be deemed to be income for the purposes of 
the Indian Income-tax Act, 1922, and shall, notwithstanding the provisions of section 34 
of that Act, be treated as Income of the previous year which constitutes or Includes the 
chargeable accounting period in respect of which the sald sum 1s repayable:” 
It may be mentioned, before we go on to consider this sub-section, that after the 
Financo Act of 1942, the Fixceas Profits Tax Ordinance of 1943 was enacted, 
which made the deposit under s. 10 of the Finance Act, which had so far been 
optional, compulsory. Therefore, after the enactment of the Ordinance, there was 
an obligation upon the assessee ‘to make a deposit with the Government. The 
concessions that he was to obtain were identical. The only change that was 
made was that instead of the making of the deposit being at the option of the 
asseasee, the option was taken away and there was a statutory obligation upon 
him to make the deposit contemplated by s. 10 of the Finance Act. 

Now, as it will be noticed, s. 11(11) of Finance Act made the repayment of 
the excess profits tax, as it was promised by the Legislature by a. 10 of the Finance 
Act, an income for the purpose of the Indian Income-tax Act and it also con- 
stituted that income as the income of the previous year to the year in which the 
excess profits tax was repayable. It is under this sub-section that the assessee 
received the amount, which is the subject-matter of this reference, and the con- 
tention of the assesses is that undoubtedly the income which he has received i 18 
assessable to tax, but the income im his hands is business income, and if it is 
business income, then under s. 25(4) he is not liable to pay tax by reason -of 
the discontinuance which took place on March 25, 1945. It is not seriously dis- 
puted by the Department that if the income ix, business income, then s. 25(4) 
has application and the asseesee would be enti ‘ith to the relief. Therefore, the 
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field of controversy is narrowed down to this: Whether looking to the provisions 
of the Excess Profits Tax Act, and the relevant Finance Acts, can the repayment 
made by Government to the assessee under s. 11(17) constitute business incom 
which attracts the application of s. 25(4). 

Now, let us try and understand what the case of the assesses is, which has been 
put forward before us with considerable force by Mr. Palkhi Mr. Palkhi- 
vala says that prior to the Finance Act of 1940, excess profits tax was repayable 
only in one contingency and that was when there was deficiency of profits. The 
payment of excess profits tax was allowed as a deduction and when there was 
repayment of a part of this tax due to deficiency of profits, inasmuch as this 
part had not been submitted to tax, it was brought to tax by the proviso to 
s. 12 of the Fixcess Profits Tax Act. Then came the Finance Act of 1942 and, 
according to Mr. Palkhivala, that brought about this important change that 
the exeeas profits tax now became payable in ¿wo contingencies. The first was 
the same as before; the second was that if the deposit contemplated by s. 10 
of the Fimance Act was made, then tax to the extent mentioned in that section 
became repayable, and the whole of Mr. Palkhivala’s argument is that there is 
no difference in principle between these two repayments. Both, according to 
him, are repayments of excess profits tax, both bore the character of income 
from business, both escaped tax because the payment of excess profits tax con- 
stituted a deduction and both were submitted to tax by the Legislature; and 
when they were repaid, as it were, they resumed their characteristic or character 
of business income. The only difference, according to Mr. Palkhivala between 
these two repayments was that it is provided by the Legislature that in the first 
case—the repayment in respect of deficien of profits,—the income was treated 
as the income of the year in which the deficiency was suffered and in the case 
where the deposit was made, the income was treated as the income for the year 
in which the repayment was made. Mr. Palkhivala also points out that inas- 
much as the payment of deposit under s. 10 was never treated as a deduction 
under s. 12 and as it had borne tax, no provision was made for submitting it to 
tax when it was returned, and only interest on the deposit was submitted to tax 
as an income earned by the asseasee. It is also pointed out that excess profits 
tax is paid out of the income of the business. It is the very fact that it bears 
that character that subjects it to the excess profits tax, and when it is refunded, 
inasmuch as what is refunded is the excess profits tax paid by the asseasee, the 
amount refunded continues to,bear the same character, and, therefore, when 
it ig subjected to tax, it should be subjected to tax ag busineas income and in 
no other capacity. Mr. Palkhivala says that but for the fact that this amount 
constituted a permissible deduction under s. 12, it would undoubtedly have been 
subjected to tax as business income, and the whole object of the Legislature in 
making the provisions it did was to subject an income from business to tax 
which income had escaped tax by reason of the payment of excess profits tax. 

Now, in order to test Mr. Palkhivala’s argument and to see whether such a 
eomplete parallel exists between the two types of repayments which are con- 
templated by the Excess Profits Tax Act and the Finance Act, we must look to 
the relevant language of the two sections. The difference in language between 
the proviso to s. 12 of the Excess Profits Tax Act and of s.11(/1) of the Finance . 
Act is striking. The proviso to s, 12 of the Excess Profits Tax Act expressly 
provides that the amount repayable shall be taken into account in computing the 
profits and gains of the business for the purposes of income-tax as if it were a 
proftt of the business. The Legislature has left nothing to argument or to any 
contention as to what the nature of this mcome should be. When we turn to 
s. 11(22) of the Finance Act, it is dificult to understand why, when the Legis- 
lature was an with the Excess Profits Tax Act, it did not reproduce the 
game language if the intention of the Legislature was to bring about an identical 
situation. Really, Mr. Palkhivala has no answer to this argument. The only 
answer he can give—and that is a possible answer—is that good drafting is not 
the strong point of the Indian Legislature. But before we can accuse the Legis- 
lature of bad and.slovenly drafting, we must try and see whether by different 
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N language, the Legislature intended to convey a different meaning. When in a 
el legislation, an entirely diferent language is used by the TAAT 

the presumption must be that the Legislature intended the different 
a a eas and when one looks at the language of a. 11, the 
first thing that becomes noticeable is that the Legislature has mtroduced two 
legal fictions. One is that the excess profits tax, which is repaid under the pro- 
visions of s. 10 of the Finance Act, is deemed to be an income; and the other is 
the fiction with regard to the year with regard to which this repayment is to 
be considered. We are largely concerned with the first legal fiction. Mr. Pal- 
khivala’s submission is that the Legislature has not introduced any legal flc- 
tion with regard to the character which this repayment bears, and, therefore, 
it is not permissible to the Court to extend the legal fiction and the 1 fiction 
must be strictly confined to superseding only to the extent of that fiction the 
realities of the case. Mr. Palkhifala says that the only legal fiction is tb make 
the repayment of excess profits tax an income and treating that income and 
dealing with that income for the purpose of tax under the provisions of the 
Indian Income-tax Act. It is pointed out that the Legislature has‘ expressly 
provided that this repayment should be deemed to be Income for the purpose 
of the Indian Income-tax Act and, therefore, you must turn to the Indian 
Income-tax Act in order to determine how this income should be computed, and 
it is necessary to decide under which head of income this particular income 
would fall, and if one were to do so, according to Mr. Palkhivala, it is obvious 
that the only head of income, under which this income would fall, is under a. 10 
of ths Act, ‘Business income’’. In putting forward this argument, Mr. Palkhi- 
vala makes many assumptions. It is-dlear that the Legislature had some doubt 
as to whether the repayment of' this excess profits tax would constitute an 
income at all, and secondly as to the nature of the Income, and therefore, in the 
first place, the Legislature left no doubt as to the position that the repayment 
of excess profits tax constituted an income and when that income was to be sub- 
jected to tax. The Legislature did not give any indication as to the nature of 
the income, as it did, under the proviso to a. 12. If the view of the Legislature 
was that this was business Income, it would have Eoee as it did, under 
the proviso to s. 12. But obviously that was not view of the Legislature 
and in our opinion for a very good reason. The repayment of excess profits ` 
tax by reason of the contingency of deficiency of profits is part and parcel of 
the scheme of the Excess Profita Tax Act. The tax is refunded because in the 
eye of the law there is over payment. The assessee was not liable to pay the 
tax at all, and, therefore, that amount, which is returned always, as it were, 
formed part of his business Income and inasmuch ag that income was not sub- 
jected to tax, the proviso to s. 12 proceeded to subject it to tax. But so far as 
the Indian law is concerned, it is not necessary to elaborate the position under 
the Excess Profits Tax Act, because as we have already pointed out, the proviso 
to 8. expressly constitutes the repayment a bustess mcome. It is only if 
there was no such express provision, as there is none in the English law, as we 
shall point out when we turn to the provisions of that law, that it may be neces- 
sary to consider whether, when repayment is made under the proviso to a. 12, 
it would or it would not constitute a business income. It is not a debatable 
question, because the Legislature has so expressly provided. But, when we 
turn to the Finance Act, we have to consider the nature of the repayment. 
Undoubtedly, when this amount was paid as excess profits tax, it was paid out 
of business income. It constituted a deduction under 4/12 and it had imprinted 
on it the undeniable character of a business income. The real question is: Did 
that imprint continue when the assesses got it back under the provisions of 
g. 11(11)1 Now, the provisions with regard to the payment of a deposit are 
not part and parcel of the Excess Profits Tax Act. They have nothing to do 
with the machinery of the act. They have nothing to do with the assessment 
of excess profits. The repayment of the tax is a statutory concession given by 
the Legislature m consideration of the deposit made by the assesses. It was 
clearly a concession when the deposit was voluntary. It is equally a concession 
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when the deposit becomes compulsory, because the State is taking from the 
assesses a deposit, which, strictly under the law of taxation, it is not entitled to, 
and in return for that, it not only pays two per cent. interest but it also refunds 
a part of the tax. Therefore, the income that the asgesase receives is not a busi. 
ness income but is an income arising by reason of a concession made by the 
State; in other words, it is a statutory income, an income which owes its origin 
not to any activity on the part of the assegsee but it is the result of a concession 
made by the State pursuant to a particular policy. We agree with Mr. Palkhi- 
vala that what the Government repays to the asseasee is not‘a gift. The State 
repays because it is under a statutory obligation to refund just as much as the 
asaessee Was under a statutory obligation to make a deposit. But even though 
it may not be a gift, it may still be an income arising by reason of a statutory 
provision, or by reason of a statutory concession. In this connection, we may 
well ask the question in order to decide what the real nature of the income is 
as to what is the source of this income. Is the source of this income any busi- 
ness activity carried on by the assessee? Mr. Palkhivala’s answer is that ori- 
ginally the source was business. The tax was paid out of the income of the 
business and the source continues to be the same when the tax is returned to the 
agseesee. In our opinion, that argument is fallacious. Mr. Palkhivala drew 
our attention to the well-known definition of “‘a source’’ which the Privy 
Council had laid down in Rhodesta Metals Lid. (Iaquidator) v. Commr. of 
Taxes! that a source is not a legal concept but it is that which a practical man 
would regard as a real source of income, and the diffleulty in the way of ascept- 

the contention of Mr. Palkhivala is that he is looking upon the source of 
this income from a purely legal point of view evolving it as a legal concept and 
considering various provisions of the various statutes in order to come to a con- 
clusion as to what the real nature of the income is. But let us forget the tech- 
nicalities of the case and accept the wise advice of the Privy Council and look 
at it from the point of view of a practical man or a commercial man. It is difi- 
cult to believe that any commercial man, when he got this refund of tax, could 
possibly look upon it as an income, the source of which was his business. The 
business had produced its income a long time ago, tax had been paid on it long 
time ago and all that was past history, and this was what we may call a wind- 
fall, although the Fimance Act of 1946 provides for the payment; but the 
windfall is not complete because the payment is not free from tax but is subject- 
ed to tax. Mr. Palkhivala resents the use of the word ‘‘windfall’’ because 
he says that when the assessee made the deposit, he knew that a part of the tax 
would be repaid to him. So it is not something unexpected that has happened. 
All that was left to the future was the determination of the time when the pay- 
ment should be made and the conditions under which such amount should be 
paid. It is perfectly true that under s. 10 of the Finance Act of 1942, the 
asseasee had the right to the return of a portion of the tax paid by him. But 
what Mr. Palkhivala seeks to do is to equate that right with the right of the 
assesses to treat that as his business income. The conditions under which this 
repayment was to be made was left to the Government. The Government out 
of generosity of its heart might have said that the repayment should bear no 
tax whatever. It might have fixed a special tax, a special rate, but all that the 
Government did was that it treated the repayment as an income and allowed 
the Income-tax Act to deal with that income. We agree with Mr. Palkhi- 
vala that we have to compute this income in the manner laid down in the 
Indian Income-tax Act. But there is no difficulty with regard to that, because 
there is always a. 12 "which deals with all Yreaiduary income and if a special 
type of ‘income is created by the statute, it is obvious that it cannot fell under 


L 


any of the recognised heads of the Income-tax Act and must, therefore, fall ' 


under the residuary head in s. 12. 

Now, let us turn to the two English decisions on which strongest reliance 
has been placed by Mr. Palkhivala and, according to him, both these two cases 
= with a different provision of law and the principle which emerges is equally 


' 1 (1041) OL T. R. Sapp. 45, 53, r.o. 


1988.1 COMME., INC.-TAX 0, DONALD MIkANDa—Ohagla O. F. 917 


applicable to considering the pareouer provision of law which we have before 
Nae The two cases are Eglinton Silica Brick Co. Lid. v. Marrian’ and 
A. & W. Nesbitt, Lid. v. Mitchell (H. M. Inspector of Tazes).2 Now, the 
scheme of the English Excess Profits Tax Act, which treats excess profits tax 
as payable for a long continuous period, and for repayment, when there is 
deficiency of profits in any particular year, is identical with our own Act, and 
both these cases were dealing with a repayment to the agsesace by reason of 
deficiency of profits. It is important to remember that they were not dealing 
with the repayment of tax by reason of s. 10 of the Finance Act and by reason 
of a deposit having been made by the assessee. As far as we kKnow—and Mr. 
Joshi assures us that it is the position—there was no similar provisiorf in Hng- 
lish law with regard to payment of deposita, and perhaps Mr. Joghi is right 
when he suggests that the reason is that there the tax was at a much higher 
level than what it was in our tountry. Now, what the English Coutts were 
concerned to decide in these two cases was whether the repayment in respect 
of deficiency of profits constituted a busineas income. Such a question would 
not have arisen in India at all becanse of the clear language of the proviso to 
s. 12. But as far as the English law is concerned, in Eglinton Silica Brick Co., 
Lid. v. Marrian, the Court was construing r. 4 of the Rules applicable to Cases I 
and I of Schedule D of the Income-tax Act, 1918, and these cases dealt with 
sae income, and what fell for interpretation was the second part of r. 4(1) 
Was: : 


“but where any person has received repayment of any amount previously paid by 
him by way of excess profits duty, the amount repaid shall be treated as profit for the year 
in which the repayment is received”, 


and the question was whether the expression ‘‘treated as profits’? meant 
““treated as profits of.the business’? and the learned Lord President of the 
Court of Session, Scotland points out (p. 98): 

“The problem which arose in the case of repayment of Excess Profits Duty was 
different. Nobody knew or could know how soon, or how lata, repayment might fall 
to be made; nor whether the business whose profits were assessed to Excess Profits Duty 
would be in the same hands when repayment (if any) came to be made. By that time 
the business might have ceased to be in existence. Repayment might therefore have to 
be made to a person who was not carrying on the original business. The original trader 
might have given up business, died, and an executor might have come in his place. The 
solution provided for all these cases is that contained in the second part of the paragraph, 
according to which the amount repaid to any person is to be treqted as profit for the 
year in which the repayment is received. It is obvious that the amount of the former 
trading profits so repaid could not actually be treding profits for such year. None the less, 
the amount repaid is to be treated as if it were that which—in fact—it is not, and can- 
not be. The amount repaid consists of trading profits which reach the taxpayer out of 
their proper time. However belated his fruition of them, they have not lost thefr original 
character as trading profits.” . 

Therefore, what the learned Lord President was pointing out was that 
, although the profits came back to the assesses at a point of time when they 
were in fact not made and even if those profits might have gone to some one 
who did not actually make them, or even where the business which produced 
the profits-had ceased to function, yet by legal fiction, they were treated as the 
profits of the business. ‘Therefore, really: what was troubling the Court was 
not so much the question as to whether the profits were the profits of the busi- 
ness but the’ curious position of the profits being-treated as profits of the 
business which might have ceased to exist at a point of time when those profits 
could not possibly have been made. In the context in which r. 4 appears, 
with respect to the learned Judges who decided this case, it is difficult to under- 
stand how any other view could have been taken than the one they took, 
namely, that the profita referred to in this case were the profitd of the business, 
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and again at-p. 99 the learned Lord President points out: Pa 

“ ..When it is repaid, it is no more than fair and reasonable that it should be repel 
subject to some corresponding liability for Income Tax to that which it originally escep- 
- ed solely on account of its withdrawal for Excess Profits Duty. Paragraph (1) of Rule 4 
therefore subjects the repaid trading profits to Income Tax. It does so by requiring them 
to be treated as if they were profits of that year, and by that I understand that the sums 
repaid are to be regarded as sums assessable to Income Tax as profits of the year in which 
they are received...” j 
Therefore, this rule gives effect to the idea which we have indicated as under- 
lying the Excess Profits Tax Act that when there is deficiency of profits, in 
the eye of the law the assessee has paid tax which is not strictly payable be- 
cause there were no excess profits which could attract that tax, and as that tax 
is being repaid, it becomes part of the businesg income of the assesses and as it 
did not originally bear tax, it is now being subjected to tax. . 

The second case is identical on facts, the only difference being that the Court 
was now considering not any statutory rule but a section of the Finance Act 
of England, and sub-s. 35 of that Act dealt with the repayment with which we 
are concerned and the language used was identical with the language of r. 4 
that where any person has received repayment of any amount previously paid 
by him by way of excess profits duty, the amount repaid shall be treated as 
profit for the year in which the repayment is received, and Lord Hanworth, 
M. R., points out (p. 216) : 

“,..The whole scheme of these payments and repayments and adjustments was to 
make the total of the amount of the Excess Profits Duty paid by the tax-payer during 
the whole period during which he was paying Excess Profits Duty accord with his profits 
or losses during that perlod—a period, it may be, and indeed it proved to be, of several 
years”, > , 
and at p. 217 the learned Master of the Rolls analyses the nature of this repay- 
ment: ` ' 

“,..Butb in respect of what is that payment made? It is not a legacy, it is not a sum 

which has fallen from the skies; it is a sum which is repaid because there was too large 
a sum paid by the Company to the Revenue Authorities over the whole period during 
which Excess Profits Duty was paid, and that sum means and is intended to represent 
a repayment of a sum which was paid by them im respect of the duty charged upon the 
excess profits of their trading. It comes back, therefore, not having lost its character 
but being still the repayment of a sum—too much, tt is true,—but a sum taken out of the 
profits which were made by the Company in the course of its trading, profits which at 
the time they were made were subject to Income Tax and subject to Excess Profits Duty, 
and that is the character of the repayment that has been made.” 
Now, it may be noticed that the Master of the Rolls points out that this sum was 
roped to Chg assesses because too laico a gum had been paid inidally. n oiio 
words there was a overpayment or a payment of the tax for a larger amount 
than the asseesee was liable. Therefore, in this case, as in the case of repay- 
ment under s. 12 of our Act, what the Government was doing was to return to 
the assessee a part of the tax which it had charged, to which it was not entitled 
by reason of the scheme of the Act and which the assesses was not liable to pay 
considering the profits made by his business as a whole. Oan it be gaid t 
under & 11(11) of the Finance Act the assesses was not liable to pay tax or that 
tha Government was bound to return the tax becatfse the tax was paid for a 
larger amount than the scheme of the Exceas Profits Tax Act justified. As 
we have already said, it is perfectly true that the assessee had become entitled 
to this repayment and he did not get it as a gift or as an indulgence or as a boon, 
but he became entitled to it not because on a proper assessment he was not 
liable to pay a Pe apes portion of the tax but because the State for certain 
reasons provided for a special concession as the State had the use of the deposits 
made by the assesses. 

There is one other aspect of the matter which we may consider and that was 
Mr. Joghi’s contention in reinforfement of his argument that s. 11 of the Finance 
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Act of 1946 sets up a self-contained code for taxing of this particular income 

d the taxation is not within the ambit of the Income-tax Act. We are unable 
to accept that contention. It is true that sub-s. (12) of s. 11 provides for deduc- 
tion of this tax from the amount which has to be repaid but it is rightly pointed 
out by Mr. Palkhivala that this is only a provision with regard to deduction 
of tax at the source and supplements the provision of s. 18, and sub-s. (13) also 
provides for appeals in connection with the assessment of tax on this repay- 
ment. Far from the Finance Act setting up a separate, independent and auto- 
nomous scheme of taxation of this particular income, s. 11(11) expressly pro- 
vides that this amount should be deemed to be income for the purposes of the 
Indian Income-tax Act, and in our opinion, the whole machinery laid own by 
the Indian Income-tax Act must be b To play ee o a 
ing this income. It may be sgaid at the highest that the repayment is charged 
to tax by reason of sub-s. (11) of s. 11 of Finance Act, but having charged 
it to tax, the computation, various stages of assessment, the recovery, is all left 
to the provisions of the Indian Income-tax Act. But, as we have already point- 
ed out, even though we agree with Mr. Palkhivala on this aspect of the matter, 
our turning to the Indian Income-tax Act does not help us to determine under 
what head of income this particular income would fall We have to decide that 
from the nature of the income itself and if we come to the conclusion that it is 
not an income from business but it is an income from other sources, then it 
would fall under s. 12 of the Indian Income-tax Act and the computation will be 
as provided by that section. We also agree with Mr. Palkhivala that an assessee 
would receive several benefits if the income was to be treated as business income. 
In this case the assesszee would get the benefit under s. 25(4). It may be that 
the assessee may claim benefit in respect of earned income or in respect of a set 
off. But it does not seam to us that the Legislature ever intended that having ` 
made this concession of returning to him a portion of the tax, which strictly 
from the point of view of the Hixcess Profits Tax Act he was liable to pay, it 
should make a further concession of giving him all the benefits which would 
arise by treating this repayment as business income. Clearly the view of the 
Legislature was that this income should be treated as a statutory income with 
the consequences that must necessarily follow by reason of its being a statutory 
income. 

A similar view seems to have been taken of a somewhat identical provision in 
the Finance Act of 1946, a, 11(11), by the Calcutta High Court in MeGregor 
& Balfour Lid. v. Commr. of Ino.-Tax.1 The Calcutta High Court was consi- 
dering repayment made to a non-resident foreign company of excess profits 
tax under the Finance Act of Hngland, and these repayments have been con- 
stituted incomes for the purposes of the Indian Income-tax Act by s. 11(14) of 
the Finance Act of 1946, and the learned Chief Justice at p. 402 says: 

“,. It appears to me that the income contemplated by section 11(14) is a class by 
itself, made.assearable by the section without reference to the various conditions laid down 
in the Income-tax Act and so treated, because it was already assessable when it was 
deducted in the computation af the income. In that sense, the income contemplated by 
the section is sui generis and it is not appropriate to apply-to it the various tests laid 
down in the Income-tax Act.” 

It is true that as pointed out by Mr. Palkhivala the learned Chief Justice was 
repelling the various arguments addreased on behalf of the non-resident com- 
pany; one was that although the repayment was treated as income, it was not 
assessable and further that the various rights of a non-resident under the 
Indian ‘Income-tax Act should be considered in deciding whether the non- 
resident was liable to pay this tax. . But even so, the learned Chief Justice does 
look upon the income constituted by subs. (14) of s. 11 in language identical 
with sub-s, (11) of s. 11 as an income which is in a clas by itself and an income 
which is sus ge ; epoci we may not ba prepared to go the whole 
length with the learned Chief Justice and say that this income falls under a 
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. head which is not contemplated by the Indian Income-tax Act. The head con- 
templated by s. 12 is wide enough to embrace any and every kind of inco 
including this special kind of income constituted by s. 11(14) ands, 11(17), But 
whether the income is sus generis or it is an income falling under a. 12 is a queg- 
tion which does not in any way help the asseasee, because he must fail whether the 
income is ##+ generis or is an income falling under s. 12. In order to succeed on 
-this reference, he must succeed in showing that the income is a business income 
-which should be subjected to tax as a business income. 
Mr. Palkhivala also wanted to argue that even if this income does not fall 
under 8, 10, s. 25(4) would still apply because all that s. 25(4) requires is the 
income, * profits and gains of a business during the relevant period, and 
' Mr, Palkhivala’s contention is. ‘that, independently of s. 10 and without 


` ‘satisfying the technicalities of that section, if he could show that from a com- 


mercial point of view it is constituted ‘‘income profits and gains from business’’ 
_ then he would be entitled to succeed. The whole of our judgment is based on 
the view that this income is not a business income whether within the meaning 
of s. 10 of the Indian Income-tax Act or from a broader point of view. Our 
view is that this is a statutory income derived by the assesses by reason of the 
obligation undertaken by the State to pay him a certain portion of the tax by 
reason of the fact that he made a-certain deposit contemplated by s. 10 of the 
Finance Act of 1942. 

The reault is that the EE E must succeed and we must answer the 
only question submitted to us in the negative. The assessee to pay the costs. 

o order on the notice of motion. 


Solicitor for the applicant: A. 8. Parikh. 
Solicitors for the respondents: Gagrat & Company. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 


THE JUBILEE MILLS LTD., BOMBAY v. THE COMMISSIONER OF 
'INCOMH-TAX, BOMBAY CITY I, BOMBAY.* 


Indian Income-tax Act (XI of 1922), Sec. 22A—Partners of managing agency firm 
of assessee company holding more than twenty-five per cent. of ordinary shares 
of assessee company—Such partners not directors of assestee company and not under 
, control of directors of assessee company—Whether assessee company a company in 
" which public substantially tnterested—Applcability of s. 23A. 

The paid up capital of the assessee company included an amount of rupees ten lakhs 
represented by ane lakh ordinary shares of rupees ten each. The position with regard 
to these shares was that seven directors of the company between themselves held 
85,460 shares, These directors were also partners in the managing agency firm which 
managed the compeny. The managing agency firm consisted of fourteen partners, 
seven of them being the aforesaid directors, and the other seven partners held between 
+ them 41,659 shares. 9,899 shares were held by persons who were represented by the 

directors either as Kartas or as guardians and 75 shares were held by a company to 
which the provisions of s. 23A of the Indian Income-tax Act, 1922, were applicable. 

In the assesament year 1948-49 the question arose whether the assesses company was 
a company to which s. 28A. of the Act applied:-— 

Held, that In view of the fact that 41,659 out of one lakh shares were held by seven 
shareholders who were not’ directors and who were not proved to be under the con- 
Sa ae 
_ substantially thterested, .and 
that, therefore, s.'23A could not be applied to the sssessee company. 

Raghuvanshi Mills Lid. v. Commr. of I. T? and Commr. of Inc.-Tar v. Bjordal’ 
referred to. 


* Decided, March: 18, 1958. .Tnocene-tax 338, 
Reference No. 40 of 1957. 2 (1055) 28 I. T. R. 25, P. O. 
1 (1953) 65 Bom. L.R. 196, 5.0. 24°L:T.R. 
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\ Tue facts appear in the judgment. 


N. A. Palkhavala, with F. N. Kaka, for the assessee. 
G. N. Joshi, with R. J. Joshs, for the Commissioner. 


Cuaaua C.J. The main question that arises for our decision on this refer- 
ence is whether the afseasee company is a company to which s. 28A 
applies. The facts briefly are that the share capital of the company consisted 
of one lakh Ordinary Shares of Ra. 10 each aggregating to Rs. 10,00,000, 5,000 
Cumulative Preference Shares of Rs. 25 each aggregating to Rs. 1,25,000, and 
4,000 Second Preference Shares of Re. 100 each aggregating to Ra. s. 00,000. 
All the shares were fully paid up. 

Now, under s. 28A what has got to be considered is the voting power and it 
is clear from the provisions of s8. 23A, as it stood at the relevant date, that the 
only shares that we have to consider are the Ordinary Shares. The position 
with regard to the Ordinary Shares was this. Seven Directors between them- 
selves held 35,469 Ordinary Shares. These Directors were also partners in the 
managing agency firm of Mangaldas Mehta & Co. which managed the asseasee 
company. The managing agency firm consisted of 14 partners, seven of them 
being the Directors, and the other seven partners held between them 41,659 
Ordinary Shares. 9,899 Ordinary Shares were held by persons who were\re- 

resented by the Directors either as Kartas or as guardians. 75 shares were held 

y the firm of Girdhardas & Co. Ltd., which is a company to which the provisions 
of s, 28A are applicable. The question that fell for determimation by the Tri- 
bunal was a on these facts it could be said that the company was a com- 
pany in which the public were substantially interested. If the public were subs- 
tantially interested, then s. 23A had no application. 

The expreasion ‘‘the public are substantially interested’’ has been defined in 
a, 28A and that is to be found in the Explanation to sub-s. (1), which provides :— 

“...a company shall be deemed to be a company in which the public are substantially 
interested if shares of the company (not being shares entitled to a fired rata of dividend, 
whether with or without a further right to participate in profits) carrying not less then 
twenty-five per cent. of the voting power have been allotted unconditionally to, or ac- 
quired unconditionally by, and are at the end of the previous year beneficially held by 
the public (not including a company to which the provisions of this sub-section apply),...” 
Therefore, under, this Explanation what is required is that the publie must hold 
shares which carry with them at least 25 per cent. of the voting power; and if 
the Department satisfies us that on the facts in the statement of the case it is 
established that the voting power controlled by the public is less than 25 per 
cent., then the Department is entitled to apply s. 23A to the asseasee company. 

We may notice in passing a contention put forward by Mr. Palkhivala which 
seems to us to be not very substantial, and that is that the Income-tax Officer 
in the first instance gave a rebate of one anna on the amount of income-tax 
which the company was liable to pay under the provisions of the Finance Act 
of 1948, and Mr. Palkhivala says that this rebate could only be granted to a. 
company to which s. 23A had no application, and Mr. Palkhivala that in 
granting this rebate the Income-tax Officer came to the conclusion that s. 23A 
had no application and having once come to that conclusion it is not open to 
him subsequently to revise his conclusion and @rrive at a contrary conclusion 
that s. 23A should be applied to this company. Now, when we turn to the 
Finance Act of 1948, all that is required in order to entitl€a company to-the re- 
bate, apart from other factors with which we are not concerned on this reference, 
ig that no order has been made under sub-s. (1) of s. 283A. Therefore, this is a 
factual condition, and when the Income-tax Officer made the assesament order in 
fact no order under s. 23A had been made, and, therefore, he was competent to 
grant the rebate to the assessee company which he did. After the assesament 
order was made he applied his mind to‘all the materials which were placed’ before 
him and came to the conclusion that s. 23A wag applicable. There is nothing in 
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law to prevent the Income-tax Officer, after the assessment order has been mad 
to apply e. 23A to an assessee company. As a matter of fact, it is only after the 
assessment order is passed that the question of applying s. 28A can arise. 

Now, turning to the more substantial contention, could it be said on the facts 
established that the publio did not have voting power to the extent of 25 per cent! 
The contention of the Department broadly is—which contention seems to have 
been accepted by the Tribunal—that we have here a group of shareholders who 
constitute the managing agency firm and this group between themselves hold 
77,128 shares out of 1,00,000 shares. “Therefore, it is clear that the public share- 
holding is less than 25 per cent. From this point of view it is unnecessary to 
consider the question with regard to the 9,899 shares or the 75 shares or any other 
shares, because if the view taken by the Department or the Tribunal is sound, 
then it is sufficient to dispose of this question gn a mere consideration of the fact 
that you have a company here managed by a managing cy firm the partners 
of which between them hold more than 75 per cent. of the voting power of the 
shares. 


Now, this is not a matter which is res integra. An almost identical question 
came up for consideration before this Court and the Court clearly laid down what 
constitutes ‘‘the public’? and under what circumstances it could be said that 
certain shareholders were or were not members of the public. We had to conaider 
this question in Raghuvanshi Mis Lid. v. Commr. of I.T.' We have this simi- 
nity between the case here and the case of Raghuvanshi Mills, that in Raghu- 

+ Mills’ case there was a limited company which was acting as the managing | 
agents and the question was whether the iders of the company were under 
the control of the Directors of the managed company. Now the principle we 
. laid down was that there was a contra-distinction between the Directors and the 
members of the public and our view was that, inasmuch as the Directors control- 
led the votmg power, the Directors could not be looked upon as members of the 
public. We further pointed out that if any shareholder waa actually controlled 
by a Director as far as that shareholder’s voting power was concerned, then that 
shareholder could not be looked upon ag a member of the public. Therefore, ` 
really we defined three categories. In the first place, Directors, according to 
us, were por so outside the public because they controlled the company and our 
view was that the public contemplated by a 28A must be independent of the 
control of the Directors. The second category consisted of those who prima 
facts were members of the public but who could be proved by the Department 
to be not members of the public if they established that in fact their voting 
power was controlled by the Directors. The third category would be the cate- 
gory consisting of shareholders who belong to the public who were neither 
Directors nor persons whose votes were controlled by the Director. W 
were at pains to point out that the Tribunal was wrong in i 
that the mere fact that a shareholder was a part of any group that ‘ated 
as managing agents of the managed company or had any connection with the 
managing agency necessarily implied that he had his vote controlled by the Direc- 
tors. We further emphasized the fact that mere possibility of control was not 
sufficient: what was to be established was actual control Under those circums- 
tances, in Raghuvanshi Mills’ case, we sent the matter back to the Tribunal to 
find the necessary facts to éstablish that the shareholders, who were members 
of the limited company whiclt managed the assessee company, were controlled 
by the Directors in the sense that they did not exercise their votes independ- 
ently but under theecontrol of or at the dictates of the Directors. 

The law, therefore, was clearly laid down; and we make bold to say that 
there was no ambiguity as to what we had decided. It is surprising that, not- 
withstanding this decision, in the first place, the Department ahionid have 
taken a view which is diametrically opposed to what we have decided. Instead 
of trying to establish by evidence, either direct or indirect, that the members 
of the managing agency firm other than the Directors were controlled by the 
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Ngirectors, the Department: merely relied on a legal prineiple that, because 
e managing agenta managed the company and because seven of the partners 
of the managing agency firm were Directors of the company, therefore neces- 
sarily the other partners of the managing agency firm were controlled by the 
Directors. This is exactly the proposition which we had emphatically rejected 
in Raghuvanshi Mille’ case. What surprises us more is that the: Tribunal, 
before whom this decision was cited, has again decided on a principle which 
ap to us in Raghuvanshi Mills’ case to be erroneous. This seems to us 
the ratio of their decision: 
“The group of 14 individuals collectively constitute this firm called Mangaldgs Mehta 
& Co, which was under a contractual obligation to manage the company and, therefore, 
they constitute a furistic person. That furistic person holds more than 75 per cent. of 
shares,..The Managing Agents have, special rights, privileges and responsibilities and, 
therefore, have to be taken as a unit. For instance, the Managing Agents, as such, have 
to appoint certain Directors and those Directors have to act according to the directions 
of the Managing Agents. This, in our opinion, is a point strong enough to show that the 
group as a whole has to be taken in determining where the controlling power vests.” 
‘Now, we are not concerned with the control or management of the company; 
we are not concerned with the fact which is obvioug to any one, that the manag- 
ing agents act under the directions of the Directors as far as the management 
of of the company is concerned. For the purpose of s. 28A what is relevant and 
pertinent is not the administrative management of the company, but the vot- 
ing power, and dt may well be—though it may be a very rare phenomenon— 
that a partner in the managing agency firm, although he may be bound to 
carry out the orders of the Directors as far as the management of the company 
is concerned, may have sufficient independence, mtegrity and consmenre 
to vote according to his own lights and not according to the lights 
of the Directors. Now, the matter was a little complicated—we must say 
in fairness to the Tribunal—before it by reason of the that subsequent to 
our decision there was a decision of the Privy Council which, in certain respects, 
seems to have taken a different view from the view we took in Raghuvanshi 
Mills’ case. Before we take up the Privy Oouncil’g decision we should like to 
say this, No bench could have greater respect for the decision of the Privy 
Council even after 1950 than we have. But the position after 1950, as far as 
the Privy Council is concerned, is different from the position which it occupied 
before 1950. Before 1950 the law laid down by-the Privy Council was the 
law of the country. After 1950 the Privy Council’s decisions are only of a 
persuasive, authority. The an tribunal which can ae hile the law in 
this country. is the Supreme Court; and if the Supreme Court has not laid 
down the law, then the final authority i in this State is the High Court of Bom- 
bay; and it was not open to the Tribunal to consider the decision of the Privy 
Council if it was at variance with our decision, but to follow our decision till 
the Supreme Court laid down the correct principle. 

But even when we turn to the Privy Council decision, it is difficult to under- 
stand the decision of the Tribunal. The main difference between the decision ` 
of the Privy Council and the decision in Raghuvanshi Mills’ case is this. 

- Whereas the distinction that we drew was between the Directors and the pub- 
lic, the Privy Council drew the distinction between controlling interest and 
the public. “We gaid that ‘‘the public’’ contemplated by s. 28A is the public 
which is independent of the Directors. What the Privy Council said was that 
the public contemplated was the public which was in contra-distinction to that 
element among the shareholders which had the controlling interest of the com- 
pany, and, according to the Privy Council, if a shareholder had 51 per cant. 
interest, he had the controlling interest, and anybody else who was not control- 
led by that shareholder was a member of the public. The Privy Council went 
further and said that, in ‘order to establish that some other shareholder or 
shareholders were not members of the public, what would have to be established 
was that that shareholder or shareholders acted in concert with the shareholder 
who had the controlling interest. But it must be remembered that the casd, 
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which the Privy Council was considering in Commr. of Inc.-Taz v. H. Bjordal,) 
was rather a peculiar case. It was a case of two brothers, one brother h 
about 75 per PEA of the shareholding and the other brother holding more than 
25 per cent. Between the two brothers they held abeut 99 hee cent. of the 
shareholding and the question was whether the fact that the o brother held 
more than 25 per cant. of the shares constituted the company a company in which 
the public was substantially interested; and the Privy Council gaid that it was, 
because only the brother who held more than 50 per cent. should be excluded 
from the consideration whether the shareholder belonged to the public or not, 
and, unless it was shown that the brother who held more than 25 per cent. acted 
in conéert with his other brother the Court could not draw the conclusion that, 
because both the brothers held between them 99 per cent. of the shares, there- 
fore the public was not substantially interested. Now, it is significant to note 
that both the brothers were Directors, and n&twithstanding that fact, the Privy 
Council held that the company was a company in which the public was substan- 
tially interested, At page 85 their Lordships say :— 


“The appellant also argued that neither the respondent (that is the brother who held 
the controlling interest} nor Sverre (that is the other brother) could be regarded as mem- 
bers of ‘the public’ as they were directors of the company. It is clear that members of 
‘the public’ within the meaning of the section are shareholders in the company. Their 
Lordships can find no reason for holding that shareholders cease to be members of ‘the 
public’ because they have become directors.” 

Therefore, this view is opposed to the view we took in Raghuvanshi Mills’ case. 

It may be pointed out that in that case counsel for the assessee conceded that 
in considering who the public is the directors must be excluded. But the Privy 
Council makes it clear on pi eee pee aes they were not deciding a case of 
& group of persons holding shares which would constitute a controlling interest 
over the company and this is what their Lordships say (p. 35) :-— ' 


“It was said in the course of the argument that Hf the requisite percentage of voting 
power is not held by one individual but held by more than one individual, a controlling 
‘interest cannot be said to arise unless ii is shown that the individuals who together hold 
the requistte percentage are acting in concert. In the case before thetr Lordships over 
51 per cent. of the voting power was held by the respondent, a single individual, and conse- 
quently the question does not arise. Their Lordships express no opinion upon the 
questions which would arise when the requisite percentage is not held by a single indi- 
vidual but only by a group, or by overlapping groups, of individuals.” 

Therefore, in essence, Mr. Palkhivala is right, that to the extent that the Privy 
Council decides that Directors must be considered as members of the public, 
the decision helps him and the shares held by the Directors cannot be consider- 
ed: per se to be held by persons who are not members of the public. But the 
Privy Council decision is relied upon by the Tribunal for a Li eae purpose 
‘and the view that they have taken is that, just as in the Privy Council case the 

Director with the controlling interest was held to be a share Hareholder net belong- 
ing to the public, so here the o panee ng peony firm, inasmuch as it holds more 
. than 75 per cent. shares, must ald to ae the controlling interest in the 
“company, and, therefore, eae me of poe up should be excluded from the 
- publie. Now, in the first place, ay Connell has not decided this point; 
and, in the second place, the view agrees by the Tribunal, as already pointed 
. out, is opposed to the view taken in Raghuvanshs: Mills’ case. It may be that 
our view is erroneous; and it may be-—and very probably it is—that the view 
‘taken by the Privy Council is the right one. But, as we have said, so long as 
the judgment of the Bombay High Court stands, it was the duty both of the 
aa ee and ‘of the Tribunal to give effect to that decision. 

' It is urged by Mr. Joshi, who realises that the Department has not acted with 
its usual efficiericy and competency in this case, that we should order a remand. 
‘ Now, ‘‘remand’’ is not the exact word that is appropriate in income-tax re- 
' ferences. All that we can do is to call for a So ppiemiental view of the: case 
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N quae ps. 66(4). Mr. Joshi says that, just as in Raghuvanshi Mills’ case we 
the Tribunal to find the necessary facts, we should do the same in this 
case. In our opinion, the position to-day is entirely different from the position 
that existed when we were called upon to decide Raghuvanshi Mulls’ case. The 
law then was not settled. As far as we know, that was the first case of its kind 
that arose here and we were only guided by some English cases which were not 
strictly part materia, because the Bnglish law is different from our law under 
8. 28A. Under those e o we felt that the Department could not 
be blamed if it had not established the proper facts in order to bring the com- 
pany within the purview of s. 23A. How can it be said to-day that the Depart- 
ment should be given the indulgence which was given to it in Raghavaenshi 
Mills’ case? Knowing what it had to prove and establish, it has made no efforts 
to adduce any evidence to prove that the voting power of the shareholders, who 
constitute the partners of the mamaging agency firm other than the Directors, 
were controlled as far as their votes were concerned by the Directors. Mr. Pal- 
khivala is right when he says that, if we were to accede to the application of the 
Department, we will really permit the Department to have a second innings. . 
Our attention has also been drawn to what the House of Lords said in Fattorwn 
“Lid. v. Inland Revenus Commrs.,' that this was a ‘‘highly penal” section; 
and the consequences of applying s. 23A undoubtedly are veer serious. If, 
therefore, the Department with the knowledge of the law, with the knowledge 
of what have to be established and what evidence has to be led, does not 
choose to do go, it cannot at the reference stage ask this Court to call for a sup- 
plemental statement of the case in order to permit it to make up the lacuna 
which exists in the case, and make s. 28A applicable to the assessee. Section 
66(4) strictly applies when we find that we cannot dispose of a reference in 
the absence of additional facts. Now the question that we have to decide is 
whether, on the facta and in the circumstances of the case, the assesses com- 
pany p a company in which the public are substantially interested for the pur- 
poses of g..23A of the Act; and on the facts and circumstances which appear 
the statement of the case we have no difficulty in holding that, in view of 
the fact that 41,659 out of 1,00,000 shares are held by seven shareholders who 
are not Directors and who are not proved to be under the control of the Direc- 
tors, the assessea company is a company in which the public are substantially 
interested, Therefore, no case has been made out for our calling for a sup- 
plemental statement of the case. 

Our attention was algo drawn by Mr. Palkhivala to a decision of the Supreme 
Court in Commr. of Ino-Taz v. Raja Benoy Kumar Sakas Roy.2 There too 
the income-tax authorities failed to adduce proper evidence to establish whether 
the income was agricultural or non-agricultural income and an attempt was 
made before the Supreme Court to send the matter back to enable the Depart- 
ment to conduct the proper enquiry. That application was rejected by the 
Supreme Court by pointing out that, in view of the long lapse of time, it did 
not consider it desirable to direct any such enquiry. ‘The game consideration 
would also apply here because the assessment year with which we are Ene aes 

is 1948-49 and we are now in 1958. 


The result is, we must answer :— 
Question No. (1): In the affirmative. 
Question No. (2): In the affirmative. 
’ Question No. (8): Unnecessary i in view of our decision on Question 


No. (2).* . 

1 (1942) 11 I. T. R. (Supplement) 50, 60. Second Schedule of the Finance Act, 1948? 
2 (1957) 321. T. R. 468. (2) If the answer to question No. 1 is in the 
“The fo questions were referred:— affirmative whether'on the facta and in the 


Towing 
(1) Whether, on the facts and in the oir- circumstances of the case, the asmseasce oom- 
cumstances of the case, the Income-tax Officer pany is a company in which the pubHo are 


was competent to pass an order under Section substantially interested for purposes of Sdctian 
FBA (Z) of the Act aftr having allowed a rebate 28 A of the Act? 


, of ane anna per Rupee in the assessment und (3) Whether the loss of Rs. 12,75,000' in- 
\ the proviso (a) to paragraph (B) of Part Tof the curred Hy the company prior to its Teconstruo- 
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Commissioner to pay three-fourths of the costs of the referance. 


Solicitors for the applicant: Mamilal Kher Ambalal & Company. 
Solicitor for the. respondent: N. K. Petsgara. ' 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 


MAHARAJ SHRI GOVINDLALJI RANCHHODLALJI 
U. 

. THE COMMISSIONER OF INCOMEB-TAX, AHMEDABAD.* 

Indian Income-tax Act (XI of 1922), Secs. 10, 13—Gifts made by devotees to assessee, head 
of religious faith—Gifte made continuously over long period-—Assessee performing obl- 

a gations as head of fatth—Custom obliging disetples to make payments to assessto— 
Disciples making gifte because assessee holding an office-——Whether income from gifts 
made to assessee exempted from tar. 

The asseaseo was a direct descendant of a famous religious leeder who had founded 
a certain faith, The devotees of the aswessee made offerings to him from time to time 
usually at the time of prayers. The assesses by virtue -of his office had to perform 
some’ obligations as the head of his faith and he was looked upon by his devotees as 
a Guru. The tncome-tax authorities brought to tax the assemsee’s Income from gifts 
made to him by his devotees and the assessee contended that this inconle was not 
subject to tax:— ` 

Held EEE E ease PE ENA AE E EEE EE E 
period, that there was a custom which obliged the disciples to make the payments and 
that the agsossee was holding an office which alone induced his disciples to make the 
gifts, and 

thet, therefore, in the circumstances of the case the income received by the assessee 
from the gifts was not exempted fram tax under the Indian Income-tax Act, 1922 

Rani Amrit Kunwar v. Commr. of Inc. Tax’ Moorhouse (Inepector of Taxes) v. 
Dooland and Reed v. Seymour’ referred to. 


Tre facts appear in the judgment. 


J. M. Thakkar, with Parikh, for the assesses. 
G. N. Joshi, with E. J. J oshi, for the Commissioner of ENE 


Craaua C. J. The assesses is a direct descendant of Shri Vallabhacharya 
who founded a Faith known as Vallabh Sampradaya. It has been found as 
fact by the Tribunal that he is not a sanyass, that he has married and 
children and that he will be succeeded by his sons who would inherit and divide 
his properties. He resides at Porbandar and keeps an idol of Lord Krishna in 
his house. Offerings are made to him from time to time by his devotees and 
these offérings are not made to the idol but to the assessee himself. The offer- 
ings are made usually at the time of the prayers. It has also been found as a 
fact that the assessee by virtue of the office he holds has to perform some. obli- 
ae as the head of this faith and that he is looked upon by his devotees as 

’? andthe gives ‘‘mantras’’ to his disciples. As a matter of fact a per- 
son can only be initiated into his faith by the assessee chanting certain ‘‘man- 
tras’’. Now, it was found by the Income-tax authorities that the assessee’s in- 
come from these’ gifts for the year 1953-54 was Ra, 9,228 and for 1954-55 was 
Rs. 17,591. The contention of the assessee was that these amounts were not 
subject to tax. The tribunal held that these amounts constituted an income 
and were liable to tax under s. 10 or 12 of the Indian Income-tax Act. 

Now, every receipt that a man receives is either a revenue receipt or & capital 
receipt, and in this case there can be little doubt that the receipta which have 
tion in 1930, could be taken into :Ounnideretion Reference No.58 of 1957. 

ol he opplcsbility of Seeker 2 1 ie 141. T. R. 561, F.B. 


for purposes 
A (1) of the Act?. 2 (1004-38 TT. R. 80, 
*Decided, Maroh 18, 1958. Inodtnetax 8 (1927) 11T. 0.625 
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been subjected to tax are revenue and not capital receipts. The source of these 
xpcaipta ‘is the abiding faith that the disciples have im their Guru and the re- 
ceipta come in with a fair regularity. But eyen if a receipt is a revenue re- 
ceipt, it may not be subject to tax if the assessee establishes that the receipt is 
exempted from tax under one of the ons of the Income-tax Act, and Mr. 
T a a a 
particular receipts are nal gifts made by the devotees to the assessee and, 
therefore, are exam from payment of tax. Now, it is perfectly true that 

a personal gift is exempted from tax on the ground that it is casual and non- 
recurring. But the essence of such a gift is that it should be personal It 
should be voluntary; the person making the present should have no objigation 
to make it and it should be made by the person out of personal considerations 
for the donee. Mr. Thakkar’s contention is first that in this case there is no 
obligation upon the disciples to make these gifts. Now, it is true that jn the 
sense of a legal obligation, there is none upon the disciple to make these gifts. - 
The disciples copld not be sued in a Court of law if they failed to make these 
offerings to the assesses. But the Tribunal has taken judicial notice of the 
fact that it is customary on the part of the followers of a Faith to make pre- 
sents to the head of the faith. Therefore, that is the compelling motive, and 
in India fortunately or unfortunately nothing is more comp than the 
dictates of a faith. It is that compelling motive that leads the devotees to make 
these presents to the assessee. It is not in that sense, therefore, a present purely 
voluntary dependent upon the whim or caprice of the person making the pre- 
sent. ` It is a gift made by a member of the community practising a particular 
faith because he feels that as a member of that faith it is incumbent upon him 
to make a present to the head of his faith. 

Mr. Thakkar then argued that this was a gift personal to him and it is made 
out of personal considerations. That contention is belied by the record. It is 
clear that the presents are made to the assesses by virtue of the office held by 
him. Now, an office may not depend upon any law, or any contract, or any 
mandate from the State or any other authority. An office means a position 
which requires the person holding it to perform certam duties and 
certain obligations, and in this sense the asseesee undoubtedly holds an office, 
and according to his disciples a very high and-august office. It is impossible 
to accept the suggestion that the gifts are made out of personal regard for the 
assessee. It is not the charm of his personality or his personal virtues or 
characteristics that induce his followers to make these gifts. The gifts are 
made to him because he is the head of his sect, Mr. Thakkar says that he is the 
head of his sect because he is the descendant of Shri Vallabhacharyaji. 
it makes no difference whether the office is hereditary, or whether the office is 
held by reason of the fact that the holder of the office is descendant of his fore- 
father who held the same office in his time. Whether it is due to heredity or 
any other cause, the fact remains—an uncontrovertible fact—that the gi 
are made to the holder of the office and not to any particular individual who 
is holding that ‘office. If that be.so, then the very essence which is required in 
order that the income should be exempted from payment of tax is lacking. 
Mr. Thakkar drew our attention to two or three authorities, which, it seems to 
us, emphasize this very aspect of the matter. 

The first case to which he referred is Ram Amrit Kunwar v. Commr. of Inc.- 
Taz.’ This was a case of Rani Amrit Kunwar, and what the Allahabad High 
Court held was that the gifts were not subject to tax, which were. payments 
made to her by her brother, the Ruler of the Nabha State. * It is true that these 

resents were made from time to time and they had bean made for a long Peroa 
bat they were not made to the Rani because she held any.office, but because 
the fact that the donor was her brother and was making the gifts out of per- 
sonal consideration for his sister. 

Then, there is an Emglish case, which again emphasises the same principle 


1 (1945) 141. T. R. 541, F.B. 
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and that is Moorhouse (Inspector of Taxes) v. Dootand,' where a question aroge 
whether a cricket-professional, who obtained collections in twenty five matches” 
that he played, was liable to pay tax on those collections, and the test that the 
English Court laid down was that the test of liability to tax on a voluntary 
payment made to the holder of an office or employment is whether, from the 
standpoint of the person who receives it, it accrues to him by virtue of his office 
or employment, that is, by way of remuneration for his services and the Court 
held that the cricketer was liable to pay tax. Now, Mr. Thakkar says that in 
this case the contract of employment entitled him to receive this voluntary pay- 
ment. That is perfectly true. But the English Court’s decision is not based 
upon this contract. All that the Court says is that the fact that there was 
this contract was a strong ground for holding that the amount wag received 
by the recipient by virtue of his employment. Therefore, it is not necessary 
- that the recipient of an office should receive presenta by virtue of a contract in 
order to constitute those receipts income. If he receives them because he is 
holding an office and not as personal gifts, even in the absence of a legal and 
binding contract, the receipts would still be income, which would be subjected 
to tax. 

To the same effect is the judgment in the King’s Bench’s case in Reed v. 
Seymour?, which case went through various vicissitudes, different Judges taking 
different view of the case. This was a case where e single benefit match was 
given to a professional cricketer and this was given by the Committee of Cric- 
ket Club in the exercise of their absolute discretion, and what the House of 
Lords ultimately held was that this was in the nature of a personal gift. Now, 
in this connection, it may be said that even the periodicity of the gift must . 
have some bearing on the question whether it is a personal gift or a remuneration 
paid by virtue of an office. When you have one single payment, it would be 
easier to contend that it is a personal gift than when you have payments made 
with regularity and over a long peri We have a case here of regular con- 
tinuous payments over a long period. We have here a finding of custom which 
obliges the disciples to make the payments and finally we have a fact established 
that the agseasee was holding an office and it was only that office that induces 
his disciples to make these gifts. In the circumstances, in our opinion, it is an 
untenable proposition that the amounts received by the assesses were income 

ich was exempted under the provisions of the Indian Income-tax Act. 

Now, Mr. Thakkar wanted to argue that even if these receipts constituted 
‘‘income’’, he was entitled to deductions permissible under the Incometax law. 
No question has been raised on this reference and we cannot go into it. But 
when the matter goes back to the Tribunal for final disposal, it may be that the 
assesses may be in a position to point out to the Tribunal what deductions he is 
entitled to, which have not been allowed to him. ALU that we can say on this 
reference is that we are sure that the Tribunal will dispose of the matter under 
s. 66(5) according to law. l 

It is perhaps not strictly necessary to decide whether the case falls under s. 
10 or 12. The view taken by the Tribunal is that the assessee practises a voca- 
tion. We are inclined to accept this view. Even a practice of religion can be- 
come a vocation, and more s0, when it brings in a steady income. If the aswessee 
does practise a vocation, then the case falls under s. 10; but even otherwise the 
income would fall in any case under s. 12 of the Income-tax Act 
/ We answer the question® submitted to us in the affirmative. . 

Assesses to pay the costs. 


Solicitors for the appellant: Nanavats and Oo. 
Solicitor for the respondent: A. 8. Parikh. . 


1 (1954) 28 I. T. R. 86, - Rs. 17,591 have been rightly assessed to tax as 


2 (1927) 11 T. O. 625. A imoome in the two respective years under 
> on the fasts and in the airoum- = reference?” 


stances of the osso the suma of Ra. 9,238 and ` 
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Present: Mr. Justice B. P. Staha, Mr. Justice Jafer Imam and Mr. Justice K. Subba Rao. 


© KANATYALAL CHANDULAL MONIM v. INDUMATI T. POTDAR* 

Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 24 
Supply of municipal tup water by landlord to tenant-—-Water supply cut off by muni- 
clpality, before coming into force of Act, because of default in payment of municipal 
taxes by landlord—Landlord’s neglect to have ivater connection restored after coming 
into force of Act—Tenané filing complaint against landlord under s 34— Whether 
offence under s. 24(1) committed by landlord. 
Section 24 of the Bombay Rents, Hotel and ‘Lodging House Rates Cantrol Act, 1947, 
makes it ersentlal that the particylar essential supply should have been available for 
the use of the tenant at some time when the Act was in force. The section cannot 
be construed in the sense that the supply should have been “enjoyed” at some time 
in the remote pest, that is; before the Act was enforced. ' 
The expression “enjoyed by the tenant” in s. 24 of the Act means that the tenant 

< should have physically made use of the essential supply. The word “enjoyed” does 
not mean “had the right to enjoy.” 


. Tore facts appear in the Judgment. 


Rameshwar Nath, S. N. Andley and J. B. Dadachanps, for the appellant, 
T. Satyanorayan, for respondent No. 1. 
N. 8. Bindra, with R. H. Dhebar, for respondent No. 2. i j 


~~ 


‘‘Snvga J. The only question for determination in this appeal is whether 
an offence, punishable under s. 24(1) (4) of the Bombay Rents, Hotel and ~ 
ing House Rates Control Act LVII of 1947 (hereinafter referred to as the Act), 
has been brought home to the appellant. 

The facts of this case are short and simple. The appellant is the owner, 
by purchase in 1946, of certain premises situate in Vile Parle, Bombay. Under 
the predecessor-in-title of the appellant, was a tenant, named Thirumal Rao 
Potdar, in respect of a room in those premises, agree oregon ake grag 
including water rate of Rs, 2. After the appellant’s purchase, the tenant afore- 
said continued to hold the tenandy on those very terms. The said premises used 
to enjoy the amenity ‘of water supply from a municipal tap. As the appellant’s 
predecessor-in-title had made default in payment of municipal taxes, the water ` 
supply had been cut off by the municipality early in May, 1947. Since after that, 
the tenants, including the said ‘Thirumal Rao, had the use of well water only from 
a neighbouring tenant. Thiramal Rao died in or about: the year 1950, and his 
widow, respondent No. 1, continued in occupation of the premises, without 
having the use of municipal water supply though she contmued to pay the 
original rent plus annas 10 more by way of ‘permitted increase’. us, the 
landlord—the appellant—went on ee the monthly rent of Re. 20-100 
from respondent No. 1 without giving her the benefit of water supply from the 
municipal tap. The Act came into force on February 13, 1948. The tenancy 
appears to have been recorded in her some time in 1951. Nothing appears 
to have happened until April, 19 “ian respondent No. 1 brought it to the 
notice of the municipal authorities that the supply of water from the municipal 
tap had been stopped since 1947. The municipality answered respondent No. 1’s 
complaint by a letter dated May 24, 1954, saying that the water- connection 
could be reatored on’ payment of Rs. 11-4-0 only, being the fee for doing so, if. 
the owner’s consent was produced. Before receiving’ this answer from the 
municipality, the tenant got a letter written to the appellant, through a pleader, 
asking him to’ refund Rs. 72 being the amount charged for water supply at. 
Ra. 2 per month, which was included in the total rent aforesaid for three years 


l * Decided, February 20, 1958., - Ortminal Appeal No. 65 of 1956.- 
L.R~89. 
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after the tenancy had been mutated in her name. The letter also stated that 
the súpply of water had been withheld by the landlord by allowing the munici- 
pality to disconnect the water connection for non-payment of municipal dues. 
The ‘landlord was also called upon to get the water connection restored, and if he 
failed to do sa, prosecution under s. 24 of the Act was threatened. As the 
appellant had refused or neglected to have the water connection restored, the 
tenant filed á petition of complaint on June 14, 1954, for the prosecution of the 
ares Geen s. 24 of the Act. The appellant was convicted after a rand 
the 7th idency Magistrate, Dadar, by his judgment and order dated Ma 
94,1955. He was sentenced td undergo one day’s simple imprisonment, and to 
pay a fihe of Ra. 150, and in default of payment, to undergo one month's simple 
imprisonment. The appellant moved the High Court of Bombay in revision 
against the order of conviction and sentence aforesaid. The matter was heard 
by a Judge sitting singly, who summarily rejected the application by an order 
dated April 22, 1955. The appellant moved the High Court for a certificate 
that this was a fit case for appeal to this Court, which was refused by a Division 
Bench on May 16, 1955. Thereafter, the appellant moved this Court for special 
leave which was granted on October 10, 1955. Hence, this appeal. l 

The learned counsel for the appellant raised a number of contentions 
against the conviction and sentence imposed upon the appellant, but in the view 
we take of the provisions of s. 24 of the Act, it is not necessary to pronounce 
upon all those contentions, The most important question, which we have to 
determine in this appeal, is whether the constituent elements of an offence under 
s. 24(1) have been made out on the facts found in this case, Section 24 is in 

“these terms:: 


o 


“94. (1) No landlord either himself or through any person acting or purporting to 
act on his behalf shall without just or sufficient cause cut off or withhold any essential 
supply or service enjoyed by the tenant in respect of the premises let to him. 

(2) A tenant in occupation of the premises may, if the landlord has contravened 
the provisions of sub-section ~(1), make an appHcation to the Court for a direction to 
restore such supply or service. 

(3) If the Court on Inquiry finds that the tenant has been tn enjoyment of the 
essential supply or service and that it was cut off or withheld by the landlord without 
just or sufficient cause, the Court shall make an order directing the landlord to restore 
such supply or service before a date to be specified In the order. Any landlord who 
fails to restore the supply or service before the date so specifled shall for each day 
during which the default continues thereafter be Hable upon a further direction by the 
Court to that effect to fine which may extend to one hundred rupees. 

(4) Any landlord, who contravenes the provisions of sub-section (1) shall, on con- 
viction, be punishable with tmprisonment for a term which may extend to three months 
or with fine or with both. 

Explanation L-—In this section essential supply or service Includes supply of water, 
electricity, lights In passages and on staircases, lifts and conservancy or sanitary servica. 

Explanation I-For the purposes of this section, withholding any essential supply 
or service shall include: acts or omissions attributable to the landlord on account of 
which the essential supply of service is cut off by the local authority or any other com- 
petent authority.” l 
The Explanation II was inserted by s. 16(2) of the amending Act, namely, Bom- 
bay Act LXI of 1958, and the Explanation I, as it now stands, was the only expla- 
nation before the amending Act was passed. It has not been denied before us 
that the supply of tapwater is an essential supply, and that is beyond controversy 
m view of lanation I. What has been argued is that the supply of municipal 
water had been cut off by the municipality as a result of the default in payment 
of municipal dues by the appellant’s predetessor-in-title. It may be ‘that the 
appellant was not to blame for the default in payment of municipal dues, but it 
was open to him to pay Rs. 11-4-0 and have the water connection restored. He 
may not have been directly responsible for the cutting off of the supply of 
municipal water, but it was within his power to get the supply restored by the 


~~ 
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municipality on payment of the prescribed fee. Hence, in so far as the appellant 
et A ee ti ee ee E 
Explanation IT which was Inserted into the Act in 1953. There can, therefore, be 
no doubt that the appellant was continuing to withhold an essential supply with- 
in the meaning of s. 24, as It stood in 1958. 

But that is not the only essential ingredient of the offence created by s. 24. 
In order to attract the provisions of that section, it is also necessary that the, 
second ingredient of the offence should be there, namely, that’ that_ essential 
supply—tap water supply by the municipality—should have been enjoyed by the 
tenant. Is it enough that this essential supply should have been ‘‘enjoyed’’ by 
the tenant at any past time, however remote, or that it should have been 
‘‘enjoyed’’ at any time after the ing into ae races owe bh pide i 
ing for the purposes of this decision that respondent No. 1 was the a 
all material times. In our opinion, the section makes it easential that the parti- 
cular essential supply should have been available for the use of the tenant at some 
time when the Act was-in foroa, If, on the other hand, the section were construed 
in the sense that the supply should have been ‘‘enjoyed’’ at some time in the 
remote past, that is, before the Act was enforced, the act of the landlord, when 
it was committed, may not have been ; but the same act would become 

on the coming into effect of the In that sense, it would amount to 
ex-post facto legislation, and we cannot accede to the argument that such was the 
imtention of the Legislature—an intention which would come within the prohibi- 
tion of art. 20(1) of the Constitution. 

But it has been said that the expression ‘‘enjoyed by the tenant’’ m s8, 
does not necessarily mean that the tenant should have physically made use o 
the essential supply, and that the requirements of the section are satisfied if the 
tenant had the right vested in him to call for such a supply. In other words, 
the argument is that the word ‘‘enjoyed’’ does not import physical use of the 
amenity in question, but the juridical aspect of it in the sense that the supply of 
the water was one of the rights vested in the tenant. On this construction, if 
the tenant had, as m this case respondent No. 1 had, the right to enjoy the 
supply of water, that would amount to har having ‘‘enjoyed’’ the supply, and, 
thus, both the requirements of s. 24 would be fulfilled. In our opinion, it 
be straining the language of the section to say that “‘etijoyed” should mean 
‘had the right to enjoy.’’ If that was the intention of the Legislature, those 
words would have been different. That this was not the mtention of the Legis- 
lature becomes clear on an examination of the terms of sub-s. (3) of that section. 
It speaks of ‘‘the tenant has been in enjoyment of the essential supply or service 
and that it was cut off or withheld by the landlord’’, which mmports recent 
‘fenjoyment’’ until the supply was cut off, and not ‘‘enjoyment’’ im the remote 
past. If the intention was that ‘‘enjoyment’’ should have been at any time in 
the past, irrespective of the consideration when the Act came into force, the 
Legislature would have used some other werds to indicate that intention, even 
esp var rsyteeicipme pai Onid hava done so. But it was suggested that 
sab-s. (1) of s. 24 was self-contained, and that it was not necessary to construe 
its terms in the light of the provisions of sub-ss. (2) and (3) which go together. 
But it is clear from the terms of sub-s. (2) that it cannot come into operation 
without the landlord having contravened the provisions of sub-«. (1). There- 
fore, the provisions of s. 24 have to be construed as a whole, in order to find out 
the true intention of the Legislature. 


It may also be pointed out that it is doubtful whether, before the second 
explanation was Inserted into the section, as aforesaid, in 1953, the cutting off of 
the water supply by the municipality, or the omission of the landlord to take 
steps to have the connection restored, would have come within the mischief of 
the penal section. Supposmg the second explanation was not there, could thei 
prosecution attribute the cutting off of the connection by the municipality and 
the subsequent refusal of the landlord to get the connection restored, as an act 
or omission of the landlord within the meaning’ of s. 24(1)? It has got to be 
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remembered that the provisions of s. 24 are meant to be an additional guarantee 
to the tenant of his continued enjoyment of the rights created m his favour by 
the contract of tenancy apart from his rights under the general law. The land- 
lord cauld not only be penalized’ for having interrupted the enjoyment of any 
one of these essential righta, but the tenant could ‘also approach the Court under 
sub-æ, (2) and (3) of the section, to issue a mandate to the landlord to restore 
the supply or the service before a ‘specified date, the infringement of which would 
entail the liability to recurring, fines until the mandate had been carried out by 
the landlord. -Thege are provisions of an exceptional character, meant to bè in 
force for a specified period during which the Legislature thought it advisable and 
expedient to provide for such extraordinary remedies. Such remedies, which are 
inroads upon ‘the landlord’s freedom of action have to be construed strictly. in 
accordance with the words actually used by the Legislature, and they cannot be 
given an extended:meaning. _ . ° F 
In view of these, considerations, it must be held that the complamant— 
respondent No. 1— hag not shown that she had enjoyed the amenity of the supply 
of-tap water from the municipality at any time after the Act came into force, 
and ag: that is one of'-the two essential conditions for the application of the 
section, it must be held that the offence under s. 24(1)-of-the Act has not been 
brought home to the appellant. The appeal ‘is, accordingly, ‘allowed, and the 
conviction and sentence are get aside. 7 : 
fae a ‘ po rhe t its Appeal -alowed: 


Present: Mr. Justice N. H. Bhagwati, Mr. Justice J. L. Kapur and . 

M . . Mr. Justicé P. B. Gajendragadkar. 
BAI HIRA DEVI v. THE OFFICIAL ASSIGNEE OF BOMBAY.” 

Indian Evidence Act’ (I'of 1872), Secs. 92, 91, 99—Terms of document of transfer in dis- 

pute between party to it or his representative and stronger—-Whether such party or 

stranger can lead evidence of oral agreement to contradict, vary, add to or subtract 
from terms of document—Presidency Towns Insolvency Act (II of 1909), Sec. 35. 

If the’ terms of any transfer reduced to writing are in dispute between a stranger, 
to a doctment and a ‘party to it or his representative in interest, the restriction im- 
' posed by s. 92 of the Indian Evidence Act, 1872, in regard to the exclusian of evidence 
of oral agreement's inapplicable; and both the stranger to the document and the 
party to the document or his representative in interest are at liberty, to lead evidence 
. of oral agreement notwithstanding the fact that such evidence, tf believed, may con- 
‘tradict, vary, add to or subtract fram its terpa. The rule of exclusion enunciated: by 
s. 92 applies to both parties to the document and is based on the doctrine of mutuality. 


+ 


¢ 


Tus facts appear fully at 56 Bombay Law Reporter 1148. 


”- 


M. C. Setdlvad, Attorney General for Indis, with 8. N. Andley and J. B. 
Dadackénji, for the’ appellants. , , l l 
- Purushottam Trion , with I. N. Shroff, for the respondent. 


- GAJHNDRAGADKAB ‘J. This appeal by special leave arises from the notice 
of ‘motion taken out by the respondent official assignee under s. 55 of the 
Presidency-towns ‘Insolveticy Act’ against the appellants for a declaration that 
a deed of gift executed by the insolvent Daulatram Hukamehand on May 22, 
1950, in favour of the appellants,was void. It appears that some creditors of 
Daulatram filed’ a petition ‘in the High Court of Judicature at Bombay, In- 
solvency Case No: 74 df 1951, for an order that the said Daulatram be adjudged 
msolvent as he had given notice of -suspension of payment of the debts on 
August 2, 1951. Daultaram was' adjudicated insolvent on August 21, 1951, with 
thetrésult that the estate of the itisélvent vested in the respondent under s. 17 of 
the Act. On Sepember 26, 1951, the respondent took out the present notice of 


, Nes : i 5 
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motion. The im apoena. deed of gift has been executed by .the insolvent in 
favour of his and three sons who are the appellants before us. In reply 
to the notice of motion appellants Nos. 1 to’ 3 filed a joint affidavit setting out 
the facta and circumstances under which the said deed of gift had been exe- 
cuted by the insolvent in their favour. In substance, the appellants’ case was 
that, though the document purported to be a gift, it -was really a transaction 
supported by valuable consideration and as such it‘did not fall within the mis- 
chief of s. 55 of the Act. At the hearing of this notice of motion-before Mr. 
Justice Coyajee, when the appellants sought to lead evidence in support of this 
plea, the respondent objected and urged that the evidence which the appellants 
wanted to lead was inadmissible under s. 92 of the Indian Evidence Act. The 
learned Judge, however, overruled the respondent’s objection and allowed the 
appellants to lead their evidence. In the end the learned J udge did not accept 
the appellants’ contention, and by his judgment delivered on January 28, 1954, 
he granted the declaration claimed by the respondent under s. 55 of the ‘Act. 

Against thia judgment and order the ap ts preferred an appeal (No. 30 
of 1954) which was heard by Chagla C. J. and Shah J. The learned Judges 
took the view that Mr. Justice Coyajee had erred in law in allowing oral evi- 
dence to be led by the a Toe in support of their plea that the transaction 
evidenced by the deed o was in reality a transfer for consideration. The 
learned Judges held that the gift in question had been executed by the donor in 
favour of the donees out of eal love and affection, and that, under s. 92, it 
sip not open to the appellants to lead evidence to show that the transaction was 

not by the consideration of natural love and affection but by another 

iia of valuable consideration. On this view of the matter the learned Judges 
did not think it necessary to consider the oral evidence actually led by the ap- 
pellants and decide whether Mr. Justice Coyajee was right or not m rejecting 
the said evidence on the merits. That is how the appeal preferred by the 
pellanta was dismissed on August 6,.1954. On September 23,. ne Pa pi 
cation made by the appellants for a certificate was rejected by the 
at Bombay; but special leave was granted to the appellants by this asia on 
a 8, 1954, and that is how the appeal has come before us for final dis- 


P The principal point which arises in this appeal is whether the appellants were 
to lead oral evidence with a view to show the real nature of the im- 
Epa transaction. In deciding this.question, it would be necessary to-con- 
sider the true scope and effect of ss. 91 and 92 of the Evidence Act. 

Chapter VI of the Evidence Act which begins with s. 91 deals with the ex- 
elusion of oral by. documentary evidence. Section 91 provides that, 

“When the terms of a contract, or of a grant, or af any other disposition of property, 

have been reduced to the form of a document, and in all cases in which any matter is 
required by law to be reduced to the form of a.document, no evidence shall be given 
in proof of the terms of such contract, grant or other disposition of property, or of such 
matter, except the document itself, or secondary evidence of its contents in cases in which 
secondary evidence is admissible under the.provisions hereinbefore contained.” 
The normal rule is that the contents of a document must be proved by primary 
evidence which is the document itself in original. Section 91 is- based on what 
is sometimes described as the ‘‘best evidence rule’. The best evidence about 
the contents of a document is.the document itself and it is the uction of 
the document that is required by s.:91 in proof of its contents. a sanse, the 
rule enunciated by s. 91 can be said to be an exclusive rule inasmuch as it ex- 
cludes the admission of oral evidence for proving the contents of the document 
except in cases where secondary STE E Ro DE ie under the relevant 
provisions of the Evidence Act. 

Section 92 excludes the evidence of oral agreciienta - and it applies tó cases 
where the terms of contracts, grants or other T ae have been 
proved by the production of the relevant dosun that ee under s. 91; in 
other words, it 1a after the document has been as prove its terms under 
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a. 91 that the provisions of s. 92 come into operation for the purpose of exclud- 
ing evidence of any oral agreement or statement, for the purpose of contradict- 
ing, varying, adding to or subtracting from its terms. The application of this 
rule is limited to cases as between parties to the instrument or their represent- 
atives in interest. There are gix provisos to this section with which we are not 
concerned in the present appeal. It would be noticed that sa. 91 and 92 in effect 
supplement each other. ion 91 would be frustrated without the aid of s. 
92 and a 92 would be inoperative without the aid of g. 91. Since s. 94 excludes 
the admission of oral evidence for the purpose of contradicting, varying, adding 
to or subtracting from the terms of the document properly proved under s. 91, 
it may Be said that it makes the proof of the document conclusive of its contents. 
Like s. 91, s. 92 also can be said to be based on the best evidence rule. The two 
sections, however, differ in some material particulars. Section 91 applies to all 
documtnts, whether they purport to dispose of rights or not, whereas s. 92 ap- 
plies to documents which can be described as dispositive. Séction 91 applies to 
documents which are both bilateral and unila unlike s. 92 the application of 
which is confined only to bilateral documents. Section 91 lays down the rule 
of universal application and is not confined to the executant or executanta of 
the documents. Section 92, on the other hand, applies only between the parties 
to the instrument or their representatives in interest. There is no doubt that 
s, 92 doeg not apply to strangers who are hot bound or affected by the terms of 
the document. Persons other than those who are parties to the document are 
not precluded from giving extrinsic evidence to contradict, vary, add to or 
subtract from the of the document. It is only where a question arises 
about the effect of.the document as between the parties or their representatives | 
in interest that the rule enunciated by s. 92 about the exclusion of: oral agree- 
ment can be invoked. This position is made absolutely clear by the provisions 
of s. 99 itself. ion 99 provides that : 
“Persons who are|not parties to a document or their representatives in interest, may 
give evidence of any, tending to show a contemporaneous agreement varying the 
terms of' the ” >. % 
Though it is only variation which is sae mentioned in s. 99, there can 
be no doubt that the third party’s right to lead evidence which is recognized 
by s. 99° would include a right to lead evidence not only to vary the terms of 
the document, but fo contradict the said terms or to add to or subtract from 
them.. If that be the true i replant before considering the effect of the provi- 
sions of s. 92 in to the appellants’ right to lead oral evidence, it would 


be necessary to ine whether s, 92 dpplies at all to the present p 
between the official assignee who is the respondent and the donees from the in- 
solvent who are the appellants before us. , 

Does the official dasignes represent the insolvent, and can he be described as 


the representative-in-interest of the insolvent, when he moves the Insolvency 
Court under s. 55 of the Presidency-towns Insolvency Act? It is true that, 
under s. 17 ofthe Act, on the making of an order of adjudication, the property 
of the insolvent wherever situate vests in the official assignee and becomes divi- 
sible ie his creditors; but the property in respect of which a declaration 
is claimed’ by the official assignee under s. 55 has already gone out of the estate 
of the insolvent, it cannot be said to vest in the official assignee as a-result 
of the order of dication itself. Besides, when the official assignee makes 
the petition under s. 55 he does so obviously and solely for the benefit of the 
creditors. An insolvent himself has, and can possibly have, no right to chal- 
S cpbia ected by him. . In this respect the official has a 
higher title than the insolvent, and when under s. 55 he challenges any trans- 
fer made by the insolvent, he acta not for the insolvent or on his behalf, but in 
the interest of the whole body of the insolvent’s creditors. In theory and on 
principle, as soon aslan order of adjudication is made, all proceedings in regard 
to the estate of the insolvent come under the control of the Insolvency Court. 
ee ere ee ee eee ae ee 
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is to guard not only the interests of the creditors of the insolvent but also 
‘‘public morality and the interest which every member of the public has in the 
observance of commercial morality’’.1 There is no doubt that it is the Insol- 
veney Court alone which has jurisdiction to annul the insolvent’s transactions, 
whether the case is governed by the Presidency-towns Insolvency Act or by the 
Provincial Insolvency Act; and so the proceedings taken under s. 55. cannot be 
deemed to be proceedings taken for and on behalf of the insolvent at all 

The provisions of s. 55 themselves support the same conclusion. Under s. 55, 
any transfer of property not being a transfer mdde before and in consideration 
of marriage or made in favour of a purchaser or encumbrancer in good faith 
and for valuable consideration shall, ‘if the transferor is adjudged a 
within ‘two years of the date of transfer, be void against the official 
This section, like s. 58-A of the Provincial Insolvency Act, makes the im impugned 
transfers voidable at the instanc8 of the official assignee or the recei 
transfers in question are not declared void as between the parties themselves; 
they are avoided by the official assignee or the receiver and their avoidance is 
intended to enure for the benefit of the whole body of the creditors of the in- 
solvent. The relevant sections of the two Insolvency Acts in effect require the 
Insolvency Courts to set aside the impugned transactions in exercise of the In- 
solvency Courts’ exclusive jurisdiction in that behalf. The obvious object of 
these ee eee the insolvent’s estate, property which has 

estate by the impugned act of the insolvent himself and make the said 
property roperty available for distribution amongst his creditors. It would, therefore, 

impossible to hold that, when the official assignee makes a petition under s. 55 
of the Act, he ia acting as a representative-m-interest of the insolvent. 

_ In this connection it would be relevant to remember that, in cases 

by the Presidency-towns Insolvency Act, the practics in Calcutta and B 
consistently allows a creditor who has proved his debt to file a tition to set 
aside the transfer under s. 55 of the Act if he shows that the o assignee, 
apse tendered a reasonable indemnity, has unreasonably refused to make 

tion. Similarly, under s. 54-A of the Provincial Insolvency Ast, a 

aredi tor himself can make the application if the receiver refuses to take any 
action. Now, if an application is made by a creditor for aside a volun- 
tary transfer effected by the insolvent, there can be no doubt the creditor 
is not the representative-in-interest of the insolvent and the creditor would ob- 

viously not be affected by the provisions of s. 92 of the Indian Evidence Act. 
It would really be anomalous if s, 92 were to apply to proceedings instituted by 
the official agmignes under s. 55, though the said section cannot and would not 
appi $o. emilir D proceedings instituted by a ‘creditor. Pepe like ahs a 

Ject with which s. 55 has been enacted, the nature of. the proceedings taken 
under it, and the nature and effect of the final order which is contemplated un- 
der it, it is clear that, like the creditor who may apply, the official ee also 
cannot be said to be the representative-m-interest of the insolvent in pro- 
ceedings. If that be the true position, s. 92 cannot apply to the present pro- 

between the respondent and the appellants; and so there can be no 
doubt that the respondent would not be precluded from leading evidenoe of an 
ee ee ee varying, adding to or sub- 
tracting from the terms of impugned document. 

The question raised by Shri ottam which still remains to be considered 
is whether the appellants, who fTindoubtedly are the representatives in interest 
of the insolvent, can avoid the application of s. 92. In our opinion, the answer 
to this question must be in favour of the a ta. It is urged before us by 
Shri Purushottam that the scheme of the t proyisions of Oh. VI of the 
pete es Act is LERE with the appellants’ contention that they 
can oral evidence about the agreement which tend to change 
the character of the transaction edt Sea Eurushotian bases hin a ee 
mainly on the provisions of a. 91 read with a. 99 of the Act. He contends that 


1 “The Law of Insolvency in India”, by Rt. Hon-*itr D. F. Mulla, Kt., ind etin , p. 231, 


“ 
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s. 91 requires the production and proof of the document itself for the purpose 
of proving the contents of the document; and by necessary implieation all evi- 
dence about any oral agreement which may affect the terms of the document 
‘is excluded by s. 91 itself. We are not impressed by this argument. As we 
have already observed, as. 91 and 92 really supplement each other. It is be 
cause of a. 91- by itself would not have excluded.evidence of oral agreements 
which may tend to vary the terms of the document that s. 92 has been enacted ; 

and if s. 92 does not apply in the present case, there is no other section in the 
Evidence Act which can be said to exclude evidence of the agreement set up by 
the appellants. What s. 91 prohibits is the admission of oral evidence to prove the 
content of the document. In the present case, the terms of the document are 
proved by the production of the document itself. Whether or not the said terms 
could be varied by proof of an oral agreement is a matter which is not 
covered by s. 91 at all. That is the gubject-m#tter of s. 92; and so, if s. 92 does 


not apply, there is no reason to exclude evidence about an oral agreament solely -: 


on the ground that, if ‘believed, the said evidence may vary the terms of the 
transaction. Shri Purushottam also relied upon the provisions of s. 99. His 
argument is that it is only ns who are not parties to a document or their 
representatives in interest who are allowed by s. 99 to give evidence of facts 


- tending to show a santanieorariecus agreement varying the terms of the docu- 


ment. In other words, the effect of s. 99 is not only to allow strangers to lead 
such evidence, but to prohibit parties or their representatives-in-interest from 

ing such evidence independently of the provisions of s. 92 of the Evidence 
Act. e do not read s 99 as laying down any such prohibition by necessary 
implication. As a matter of fact, from the terms of s. 92 itself, it is clear that 
strangers to the document are outside the scope of s. 92; but a. 99 has presumably | 
been: enacted to clarify the same position. . It would be unreasonable, we think, 
to hold that s. 99 was intended not only to clarify the position with regard to 
the strangers to the document, but also to iay down a rule of exclusion of oral 
evidence by implication in respect of the parties to the document or their re- 
presentatives in interest. In our opinion, the true position is that, if the terms 
of any transfer reduced to writing are in dispute between a stranger to a docu- 
ment and a party to it or his representative im interest, the restriction imposed 
by s. 92 in regard to the exclusion of evidence of oral agreement is inapplicable; 
and both the stranger to the document and-the party to the document or his 
representative in interest are at liberty to lead evidence of oral agreement not- 
withstanding the fact that such evidence, if believed, may contradict, vary, add 
to or subtract from ita terma, The rule of exclusion enunciated by a. 92 applies 
to both parties to the document and is based on the doctrine of mutuality. It 
would be inequitable and unfair to enforce that rule against a.party to a docu- 
ment or his representative in interest in the cage of a dispute between the said 
party or his representative in interest on the one hand and. the stranger on the 
other. In dealing with this point we may incidentally refer to the relevant 
statement of the law by Phipson in his treatise on ‘‘Eividence’’: 

“Where the transaction has been reduced into writing merely by agreement of. the 

parties”, it is observed, “extrinsic evidence to contradict or vary the writing is exclu- 
ded only in proceedings between such parties or their privies, and not in those between 
strangers, or a party and a stranger; since strangers cannot be precluded from proving 
the truth by the ignorance, carelessness, or frand of parties: (R. v. Cheadle, 8 B. & Ad. 
838); nor, in proceedings between a perty and a PREE i epee 
since there would be no mutuality.” 
The result is that s. 92 is wholly inapplicable to the present EEPE and 60 
the appellants are entitled to lead evidence in support of the plea raised- by 
them. It ap that the attention of the learned Jr udges, who heard the appeal 
in the High urt at Bombay, was not drawn to this-aspect of the matter. That 
is why they proceeded to deal with the question about the admissibility of oral 
evidence ld by th the appellants on the assumption that s. 92 applied. ` 


1 Phipeon & Evidence, Sth edn., p. 602. 
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We must, accordingly, set aside the decree passed by the Court of appeal in 
the High Court at Bombay and send the appeal back to that Court for disposal 
on the: merits in accordance with law. In the circumstances of this case, we 
think that the fair order as to costs of this a gk gc T ag aaa 
abide the final result in the appeal par e High. Court at Bombay 


Deores sat ande. 


~ Present: Mr. Justice N. H. Bhagwat, Mr. Justice J. L. Kapur end 
Mr. Justice P. B. Gajendragadkar. ° 
TALAB HAJI HUSSAIN v. MADHUKAR PURSHOTTAM MONDKAR.* 
Criminal Procedure Code (Act V of 1898), Secs. 496,. 561-A, 498(1)—Person accused of 
bailable offence granted boil und¥r s. 96—Whather High Court can cancel nich bail 
under s. 561-A—Inherent power of High Court under s. 561-A when to be exercised 
-Whether s. 498(1) deals with cases of persons accused of bailable offence. 


In the case of a person accused of a bailable offence where bail has been granted 
to him under s. 496 of the Criminal Procedure Code, 1898, the High Court can in a 
proper case cancel the bail in exercise of its Inherent power under s. S61-A of tha 
Code. 

The inherent power conferred on High Courts under s. 561-A of the Code has to be 
exercised sparingly, carefully and with caution and only where such exercise is justi- 
fled by the tests specially laid down in the section itself. It is only when the ends 
of justice are put in jeopardy by the conduct of the accused that the iInberent power 
should be exercised. 

' Lala Jatram Das v. King-Emperor; referred to. 

Section 496(1) of the Criminal Procedure Code, 1808, deals with oases of persons 

accused of bailable as well as non-bailable offences. 


THE facta appear at 80 Bombay Law Reporter 465. 


Purshottam Tricumdas, Pig ae Rajni Patel and I. N. Shroff, for the appellant. 
K.. J. Khandalawale an H. Dhebar, for respondent No. 1. 


(QAJENDRAGADKAR J. The appellant, along with others, has been 

under s. 120-B of the Indian Penal Code and s. 167(81) of the Sea Customs 

( VIII of 1878). There is no doubt that the: offences against the a pellant 
are bailable offences. Under s. 496 of the Code of Criminal P ure the 
appellant was released on bail of Ra. 75,000 with one surety for like amount 
on December 9, 1957, by the learned Chief Presidency Magistrate at Bombay. 
On January 4, 1958, an application was made by the complainant before the 
learned Magistrate for cancellation of the bail; the learned Magistrate, how- 
ever, dismissed the application on the ground that under s. 496 he had no juris- 
diction to cancel the bail Against this order, the complainant preferred a 
revisional application before the High Court of Bombay. Another ‘application 
was preferred by the complainant before the same Court invoking its inherent 
power under s. 561-A of the Oode of Criminal Procedure. Ohagla O.J. and 
Datar J., who heard these applications, took the view that, under s. 661-A of the 
Code of ‘Criminal Procedure the High Court had inherent power to cancel the 
bail granted to a person accused of a bailable offence, and that, in a proper case 
such power can and must be exercised in the intereste of justice. The learned 
Judges then considered the material produced béfore the Court and came to 
the conclusion that, in the present case, it would not be safe to permit -the 
appellant to be at large. That is why the application ‘made by the complainant 
invoking the High Court’s inherent gh under s. 561-A-of the Code of Ori- 
minal Procedure was allowed, the bond executed by the appellant was 
cancelled and an order was passed directing that the appellant be arrested forth- 


*Decided, February 7, 1958. Oriminsl App- 1 (1945) L. R.72 L A. 120; 182, s.o. 47 
eal No. 16 of 1988. Bom. B.R. 634. . 
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with and committed to custody. It is against this order that the appellant 
has come to this Court in appeal by special leave. Special leave granted to the 
appellant has, however, been limited to the question of the construction of 

s. 496 read with a. 661-A of the Code af Criminal Procedure. Thus the point 
of law which falls to be considered in the present appeal is whether, in the case . 
of a person accused of a bailable offence where bail has been granted to him 
under s. 496 of the Code of Criminal Procedure, it can be cancelled in a proper 
case by the High Court in exercise of its inherent power under s. 561-A of the 
Code of Criminal Proceduret This question is no doubt of considerable im- 
portance and its decision would depend upon the construction of the relevant 
sections of the Code. 


The material provisions on the subject of bail are contained in ss. 496 to 
498 of, the Code of Criminal Procedure. Section 496 deals with persons accu- 
sed of bailable offences. It provides that ‘when a.person charged with the com- 
mission of a bailable offence is arrested or detained without warrant by an officer 
in charge of a police station or is brought before a Court and is prepared at any 
time, while in the custody of such officer or at any stage of the pro- 
ceedings before such Court, to give bail, such person shall be released on bail. 
The section further leaves it to the discretion of the police officer or the Court 
if he or it thinks fit to discharge the accused person on his executing a bond 
without sureties for his ap and not to take bail from him. Section 497 
deals with the question of granting bail in the case of non-bailable offences. 
A. person accused of a non-bailable offence may be released on bail but he shall 
not -be so released if there appear reasonable grounds for believing that he has 
been guilty of an offence punishable with death or imprisonment for life. This 
is the effect of s. 497(1). Sub-section (2) deals with cases where it appears to 
the officer or the Court that there are not reasonable i ounds for believing that 
the aceused has committed a non-bailable offence but there are sufficient grounds 
for further enquiry into his guilt and it lays down that in such cases the accu- 
sed shall, pending such enquiry, be released, on bail or at the discretion of 
- the officer or Court, on the execution sat him ae a bond without sureties for his 

appearance as hereinafter provided. section (3) requires that, when jurisdic- 
tion under sub-s. (2) is exercised m favour of an accused on, reasons for 
exercising such jurisdiction shall be recorded in writing. Bab section (3) (a), 
which has bean added in 1955, deals with cases where the trial of a person 
accused of any non-bailable offence is not concluded within a period of sixty 
days from the first day fixed for taking evidence in the case, and it provides 
that such person shall, if he is in custody during the whole of the said period, 
be released on bail unless for reasons to be recorded in writing the magistrate 
otherwise directs. The last sub-section confers on the High Oourt and the 
Court of Sessions, and on any other Court in the case of a person released by ` 
itself, power to direct that a person who has been released on bail under any 

f the provisions of this section should be arrested and committed to custody. 
eben 498(1) confers on the High Court or the Court of Sessions power to 
direct admission to bail or reduction of bail in all cases where bail is admissible 
under ss. 496 and 497 whether in such cases there be an appeal against con- 
viction or not. Sub-section (2) of s. 498 empowers the High Court or the Court 
of Sessions to cause any person who has been admitted to bail under subs. (1) 
to be arrested and committed to custody. There is one more section to which 
reference must be made in this connection and that is s. 426 of the Code. This 
section meidentally deals with the power to grant bail to persons who have 
been convicted of non-bailable offences when such convicted persons satisfy the 
Court that they intend to present appeals against their orders of conviction. 
That ia the effect of s. 426(2) (a) which has been added in 1955. A similar 
power, has been conferred on the High Court under subs. (2)(b) of s. 426 
where the High Court is satisfied that the convicted person has been granted 
special leave to appeal to the Supreme Court against any sentence which the 
High Court has imposed or mamtained. Sub-section (3) provides that, if the 
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appellant, who is released, on bail under said subs. (2) or (2) (b Laer 
sentenced to imprisonment, the time during which he is so eased shall be 
excluded in computing the term for which he is ao sentenced. That briefly is 
the scheme of the Code on the subject of bail 

There is no doubt that under s. 496 a person accused of a bailable offence is 
entitled to be released on bail pending his trial. As soon as it appears that 
the accused is prepared to give bail, the police officer or the Court, before 
whom he offers to give bail, is bound to release him on such terms as to bail 
an wey epee io the eos o ie Coud O be ee It would even be 
open to officer or the Court to discharge such person on executing bis bond 
as provided in the section instead of taking bail from him. The position of 
persons accused of non-bailable offences is entirely different. Though the re- 
cent amendments made in the provisions of s. 497 have made definite improve- 
ment in favour of persons accus8d of non-bailable offences, it would neverthe- 
legs be correct to say that the grant of bail in stich cases is generally a matter 
in the discretion of the authorities in question. The classification of offences 
into the two categories of bailable and non-bailable offences may perhaps be 
explained on the basis iE ee E a a 


explain why, for instance, offences under ss. 477, 477-A, 476 and 508 of the 
Indian Penal Code should be regarded as bailable whereas offences under s. 879 
should be non-bailable. However, it cannot be disputed that s. 496 recognizes 
that a person accused of a bailable offence has a right to be enlarged on bail 
and that is a consideration on which Shri Purushottam, for the appellant, has 
very strongly relied. . 
_ Shri Purushottam has also emphasized the fact that, whereas ture has 
specifically conferred See E Ce ee 
to a person accused of a non-bailable offence by the provisions of s. 497(5), no 
sciehhpoeer Has ecu cnt Grad Gn ang Count Gal sokar d tor Pan acted of 
bailable offences. If Legislature had intended to confer such a power it would 
have bean very easy for it to add an appropriate sub-section under s. 496. 
The omiasion to make such a provision is, ing to Shri Purushottam, not 
the result of inadvertance but is deliberate; and, if that ia so, it would not be 
itimate or reasonable to clothe the High Courts with the power to cancel 
In such cases under s. 661-A. It is this aspect of the matter which needs 
careful examination in the present case. 
a ths chanel poner ak ie Thich Coari E geovidas thal notno oo fis 
save the inherent power of the High Courts. It provides that no in the 
Code shall be deemed to limit or affect the mherent power of the Court 


the ends of justice. It appears ici 
decisions about the existence of such inherent power in the High Courts prior 
to 1928. That is why ture enacted this section to clarify the position 
that the provisions of the were not intended to limit or affect the inherent 
ee ce eae ee It is obvious that this in- 
Terei owen exercised o or either of the three purposes 
mentioned in the section. This iferent pome: sean naliraly ba nicked i 
respect of any matter covered by the provisions of the Code. Jt ean- 
not also be invoked if its exercise would be inconsistent with any of the specific 


with procedure, however carefully it may be drafted, would succeed in provid- 
et a a a Lacuns are sometimes dis- 
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covered in procedural law, and it ia to cover'such lacune and to deal with caseg 
where such lacune are discovered, that procedural law invariably recognizes 
the existence of inherent power in Courts. It would be noticed that it is only 
the High Courts whose inherent power is recognized by s. 561-A; and even in 
regard to the High Courts’ inherent power definite salutary safeguards have 
been laid down as to its exercise. It is only where the High Court is satisfied 
either that an order passed under the Code would be rendered ineffective or 
that the process of any Court would be abused or that the ends of. justice would 
not be secured that the High Court can and must exercise its inherent power 
under s. 661-A. There can thus be no dispute about the scope and nature of 
the inhetent power of the High Courts and the extent of its exercise. : 


Now, it idobvious that the primary object of criminal procedure is to ensure 
a fair tial of accused persons. Every eriminal,t trial begins with the presumption 
of innocence in favour`of the accused; and provisions of the Code are so framed 
that a. criminal trial should begin with and be throughout governed by this 
easential presumption; but a-fair trial has naturally two objects in view; it must 
be fair to the-accused and must also be fair to the prosecution. The test of 
fairness in a criminal trial mist be judged from this dual point of view. It is, 
therefore, of the utmost importance that, in a criminal trial, witneases ‘should be 
able to give evidence without any inducement or threat either from the prosect- 
tion or the defence: A criminal trial must never be so conducted by- the. 
prosecution: as would:lead to the conviction of an innocent person; aimilarly ‘the 
progress of a criminal trial must not be obstructed by the- accused so’ as to lead 
to the acquittal of a really guilty offender. The acquittal öf the innocent and the 
conviction of the guilty are the objects of a criminal trial, and so there can be no 
possible doubt that if any conduct on the part of an accused person is likely to 
obstruct a fair trial, there is occasion for.the exercise of the inherent power of the 
High -Oourta.to secure the ends of justice. There'can- be no more important 
and it is for of the ends of justice than the uninterrupted progress of a fair trial; 
it is for the continuance of such a fair trial that'the inherent powers of the 
High Courts are sought to be invoked eA the prosecution in cases- where it is 
alleged that accused pawi either b E or intimidating witnesses, are 
obstructing the smooth progress of a ly, if an accused’ person; 
who is released on bail jumpe bail and cea ae L country to 
escape the trial, that again would be a case where the exercise of the mherent 
power would be justified in order to compel the accused’ to'submit to a fair trial 
and not to escape its consequences by taking advantage of the fact that he has 
been released on bail and by absconding to another country. Im other words, if 
the conduct of: the accused person ent to his release on bail puts in 
jeopardy the progress of a fair trial itself, and if-there is no other remedy which 
can be effectively used against the accused person, in such a.case the inherent 
power of the High Court can be legitimately invoked. . In d to non-bailable 
offences there is no need to invoke such power, because a. 497 (5). specifically deals 
with such cases. The question which we have to decide in this case is whether 
exercisa of inherent power under s. 561-A against. ‘persons. accused of bailable 
offences, who have ‘been-released on bail, is contrary to or inconsistent with: the 
provisions of s. 496 of the Code of Criminal Procedute. T 
Sbri Purushottam -contends that the provisionis ‘of -s. 496 -are’ plainly 
inconsistent with the exercise of inherent power under s. 561-A ‘against the’ appel- 
lant in the present case; and he es: that, despite-the order which has béen 
passed by the High: CBurt, he would be entitled'to move the’ trial“Court agen 
again and the trial Courtwould be bound to release him’ on’ bail because the 
to be released:.on bail recognised by s. 496 is an absolute arid an indef is 
right ;.and despite the order ofthe High Court, that right would still be available 
to the appellant.. If that be the true position, the’ order passed under ‘s. 561-A 
would; be rendered inéffective and that itself ‘would show ‘that thére‘is a conflict 
between the exercise of the said power and the provisions of s, 496. Thus present- 
ed, the argument no doubt is. prima facis attractive; butia ‘close: examination of 


x 
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the provisions of s. 496 aula show that there is no conflict between its provisions 
and the exercise of the jurisdiction under s. 561-A. In dealing with this argument 
it is necessary to remember that, if the power under s. 561-A is exercised by the 
High Court, the bail offered by the acensed and accepted by the trial Court would 
be cancelled and the accused would be ordered to be arrested forthwith and 
committed to ‘custody. In other words, the effect of the order passed under 
s. 561-A, just like the effect of an order passed under s. 497(5) aa s. 498(2), 
would be not only thdt the bail is cancelled but that the accused is ordéred to be 
arrested and committed to custody. The order committing the accused to custody 
is a judicial order pasaed by a criminal Court of competent jurisdiction. His 
commitment to custody thereafter is not by reason of the fact that he i$ alleged 
to have committed a bailable offence at all; his commitment to custody is the 
result of a judicial order passed on the ground that he has forfeited his bail and 
that his subsequent conduct showed that, pending the ‘trial, he cannot be Allowed 
to be at large. Now, where a person is committed to custody under such an 
order, it would not be open to him to fall back upon his rights under s. 496, for 
B. 496 would in such circumstances be inapplicable to his case. It may be that 
there is no specific provision for the cancellation of the bond and the re-arrest of 
a person accused of a bailable offence; but that does not mean that s. 496 
entitles such an accused person to be released on even though it may be 
shown that he is guilty of conduct entirely subversive of a fair trial in the Court, 
We do not read s, 496 as conferring on a person accused of a bailable offence such 
an unqualified, absolute and an indefeasible right to be released on bail. 


In this connection, it' would be relevant to consider the effect of the provi- 
sions of a. 498. Under s. 498(1), the High Court or the Court of Sessions may, 
even in the case of persons accused of bailable offences, admit such accused persons 
to bail or reduce the amount of bail demanded by-the prescribed authorities under 
a. 496. Shri Purushottam no doubt attempted to argue that the operative 
part of the provisions of s. 498(1) does not apply to persons accused of bailable 
offences; but, in our opinion, there can be no doubt that this sub-section deals 
with cases of persons accused of bailable as well as non-bailable offences. We 
have no doubt that, even in regard to persons accused of bailable offences, if the 
amount of bail fixed under s. 496 is unreasonably high the accused parson can 
move the High Court or the Court of Seasions for reduction of that amount. 
Similarly, a person accused of a bailable offence may move the High Court or the 
Court of Seasiona to be released on bail, arid the High Court or the Court of Bes- 
sions may direct either that the amount should be reduced or that the person may 
be admitted to bail. If a person accused of a bailable offence is admitted to bail by 
an order passed by the High Court or the Court of Sessions the provisions of sub- 
s. (2) become applicable to his case; and under these provisions the High Court or 
the Court of Seasions is expressly empowered to cancel the bail granted by it and 
to arrest the accused and commit him to custody., This sub-section, as we have 
already pointed out, has been added in 1955, and now there is no doubt that 
Legislature has conferred upon the High Court or the Court of Sessions power to 
cancel bail m regard to cases of persons accused of bailable offences where such 
persons have been admitted to bail by the High Court or the Court of Sessions 
under s. 498(1), The result is that with regard to a class of cases of bailable 
offences falling under s. 498(1), even after the accused persons are admitted to 
bail, express power has been conferred on the High Court or the Court of Sessions 
to arrest them and commit them to custody. Clearly then it cannot be said that 
the right of a person accused of a bailable offence to be released on bail cannot 
be forfeited even if his conduct subsequent to the grant of bail is found to be 
prejudicial to a fair trial. 

It would also be interesting to notice that, even before sg. 498 (2) was enacted, 
there was consensus of judicial opinion in favour of thé view that, if accused 
persons were released on bail under s. 498(1), their bail-bond could be cancelled 
and they could be ordered to be arrested and committed to custody under the pro- 
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visions of s. 561-A of the Code.’ These decisions would show that the exercise 
of inherent power to cancel bail under s, 561-A was not regarded as inconsistent 
with the provisions of s. 498(1) of the Code It is true that all these decisions 
referred to cases.of persons charged with non-bailable offences; but it is signi- 
ficant that the provisions of s. 497(5) did not apply to these cases and the appro- 
priate orders were passed under the purported exercise of inherent power under 
s. 561-A. On principle then these decisions proceed on the assumption, and we 
think rightly, that the exercise of inherent power in that behalf was not incon- 
sistent with the provisions of s. 498 as it then stood. 

It would now be relevant to enquire whether, on principle, a distinction 
ean be made between bailable and non-bailable offences in regard to the effect of 
the prejudicial conduct of accused persons subsequent to their release on bail. 
As we have already observed, if a fair trial is the main objective of the criminal 
procedtire, any threat to the continuance of & fair trial must be immediately 
arrested and the smooth progress of a fair\trial must be ensured; and this can be 
done, if necessary, by the exercise of inherent power. The classification of offences 
into bailable and non-bailable on which are based the different provisions as to the 
grant of bail would not, in our opinion, have any material bearing in dealing with 
the effect of the subsequent conduct of accused persons on the continuance of a 
fair trial itself If an accused person, by his conduct, puts the fair trial into 
jeopardy, it would be the primary and paramount duty of criminal Courts to 
ensure that the risk to the fair trial is removed and criminal Courts are allowed to 
proceed with the trial smoothly and without any interruption or obstruction; and 
this would be equally true in cases of both bailable as well as non-bailable offences. 
We, therefore, feel no difficulty in holding that, if, by his subsequent conduct, a 
person accused of a bailable offence forfeits his right to be released on bail, that 
forfeiture must be made effective by invoking the inherent power of the High 
Court under s. 561-A. Omission of Legislature to make a specific provision m 
that behalf is clearly due to oversight or inadvertence and cannot be regarded as 
deliberate. If the appellant’s contention is sound, it would lead to fantastic 
results. The argument is that a person accused of a bailable offence has such 
an unqualified right to be released on bail that even if he does his worst to 
obstruct or to defeat a fair trial, his bail-bond cannot be cancelled and a threat to 
a fair trial cannot be arrested or prevented. Indeed Shri Purushottam went to the 
length of suggesting that in such a case the impugned subsequent conduct of the 
accused may give rise to some other charges under the Indian Penal Code, but it 
cannot justify his re-arrest. Fortunately that does not appear to be the true 
legal position if the relevant provisions of the Code in regard to the grant of bail 
are considered as a whole along with the provisions of s. 561-A of the Code. 

It now remains to consider the decision of the Privy Council in Lala Jamram 
Das v. Kyng-Emperor?, because Shri Purushottam has very strongly relied on 
some of the observations made in that case. According to that decision, the pro- 
visions of the Code of Criminal Procedure confer no power on High Courts to 
grant bail to a person who has been convicted and sentenced to imprisonment and 
to whom His Majesty’s Government has given special leave to appeal against 
his sentence and conviction. Divergent views bad been reased by the High 
Courts in this country on the question as to the High Gare ’ power to grant 
bail to convicted persons who had been given special leave to appeal to the Privy 
Council; these views and the scheme of the Code in regard to the grant of bail 
were examined by Lord Russell of Killowen who delivered the judgment of the 
Board in Lala Jatrame Das’s case. The decision has thus no application to the 
facts before us, but Shri Purushottam relies on certain observations made in the 
judgment. It has been observed in that Judgment that (p. 182): 


“.,..their Lordships take the view that ch. XXXIX of the Code together with 


1 Mirna Md. Ibrahim v. Emperor, [1982] AIR. All. 89. DP ad Madras v. 
A. L R. AI 534. Seat v. Rex, [1048] ALR. Krishnan, [1046] Mad. 6 
All. 366, T.B. Bachchu Lal v. State, [1951 2 (ais) Ts L. R. TT "4. 1%, 132, soa, 47 


ALR, AN. 836. Munshi Singh v. State, M95 Bom. L.R 
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s. 428 is, and was intended to contain, a complete and exhaustive statement of the powers 
of a High Court in India to grant bail, and excludes the existence of any additional 
inherent power in a High Court relating to the subject of bail.” l 

The judgment further shows that 

_“in their Lordships’ opinion, like the High Court of Justice in England, High Courts 

in India would not have inherent power to grant bail to a convicted person.” 
It would be clear from the judgment that their Lordships were not called upon to 
consider the question about the inherent power of the High Courts to cancel, bail 
under s. 561-A. That point did not obviously arise in the case before them. 
Even s0, in d with the question as to whether inherent power could be 
exercised for granting bail to a convicted person, their Lordships did*refer to 
g. 561-A of the Code and they pointed out that such a power cannot be properly 
attributed to the High Courts because it would, if exercised, Interrupt the serv- 
ing of the sentence; and, besides ¢t would, in the event of the appeal befng un- 
succesaful, result in defeating the ends of justice. It was also pomted out that 
if the bail was-allowed in such a case, the exercise of the inherent power would 
result in an alteration by the High Court of its judgment which is prohibited 
by s. 869 of the Code. rae e OER mee I AE 
of s. 561-A and came to the conclusion that the ees t bail to a convicted 
person would not fit in with the scheme of of the Code read 
with s. 561-A. In our opinion, neither this decision nor even the observations on 
which Shri Purushottam relied can afford any assistance to us im deciding the 
point which this appeal has raised before us. Incidentally we may add that it 
was as a result of the observations made by the Privy Council in that ease that 
g. 426 of the Code was amended in 1945 and power has been conferred on appro: 
priate Courts either to suspend the sentence or to grant bail as mentioned m the 
several sub-sections of s. 426. That is how s. 426(2A) and (4B) now deal with 
the subject of bail even though the main section is a part of Chapter XXXI 
which deals with appeals, references and revisions. 

We must, accordingly, hold that the view taken by the Bombay High Court 
about its inherent power to act in this case under s. 561-A is right and must be 
confirmed. It is hardly necessary to add that the inherent power conferred on 
High Courts under s. 561-A has to be exercised sparingly, carefully and with 
eaution and only where such exercise is justified by the testa specifically laid 
down in the section itself. After all, procedure, whether criminal or civil, must 
serve the higher purpose of justice; and it is only when the ends of justice are put 
in jeopardy by the conduct of the accused that the inherent power can and 
should be exercised in cases like the present. The result is that the appeal fails 
and must be dismissed. 

Appeal dismissed. 


Present: Mr. Justice Jafer Imam, Mr. Justice K. Subba Rao and Mr. Justice Vivien Bose. 
BALA SUBRAHMANYA RAJARAM v. B. C. PATIL® 

Payment of Wages Act (IV of 1936), Secs. 2(v1), 15—Bonus payable under award of Indus- 
trial Court—Whether such bonus “wages” within s. 2(vi) as it stood before amend- 
The definition of “wages” in s. (vi) of the Payment of Wages Act, 1936, as it stood 
before the amendment in 1957, Ga ee eed ed Pane Een eer eee eon 

an Industrial Court. 

` F. W. Hellgers & Co. v. N. C. Chakravarthi referred to. 


Tra facts appear in the judgment. 


B. J. Kolah, B. Narayanaswamy, J. B: Dadachanji, 8. N. Andley and Romesh. 
war Nath, for ‘the appellant. 


*Deoided, March 19, 1958. Civil Appeals 1 [1949] F. 0, R. 860» 
Noa. 35 and 36 of 1964, s D l ae 
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N. H. Sanyal, Addl. Solicitor Gensral of India, N. P. nave and R. i 
Dhebor, for respondent No. 8. 
D. H. Buck and Nawnit- Lat, for respondent No. 2. 


Boss J. These appeals arise out of petitions made to the Bombay High 
Court under art, 226 for writs of certiorari. 

The appellant is the manager of the Tata Mills Limited, which carries “on 
business in the manufacture and sale of texile in Bombay and as such is 
responsible for the payment of under the Payment of Wagea Act, 1936. 

Respondent No. 1 was the Autority under the Payment of Wages Act at 
the times material to these appeals. Respondent No. 6 is the present Authority. 
The Authority is entrusted with the duty of deciding cases fallmg within the 
purview of the Act. 

Respondents Nos. 2, 8, 4 and 5 are employees in the Mills. 

A dispute arose about a claim made by the operatives of the Mills for a bonus 
for the year 1948. This was referred to the Industrial Court at Bombay which 
made an award on April 28, 1949, and awarded a bonus equivalent to four and 
a half months’ wages subject to certain conditions of which only the sixth 18 
material here. It runs as follows: 

“Persons who are‘eligible for bonus but who are not in the service of the Mill on 
the date of the payment shall be paid in one lump sum by the 30th November, 1949. 
In such cases, claims in writing sbould be made to the Manager of the Mill concerned.” 
` Those operatives who made a claim before the date fixed above were duly 
paid, but payment was refused to respondent No. 3, who applied much later, 
on the ground that the condition subject to which the award was made was not 
fulfilled. 


Respondent No. 8 thereupon made an application before respondent No. 1, 
the Authority under the Payment of Wages Act. 

Similar claims were made by respondents Nos. 2, 4 and 5 for a bonus for the 
year 1949. The Industrial Court awarded a bonus equal to two months’ wages 
and in the sixth condition put the date as December 31,1950. . 

By this time Labour Appellate Tribunals came into existence; so both sides 
filed appeals against the award to the Labour Appellate Tribunal of Bombay. 
The appeals failed and the award was upheld. 

After that, the matter followed the same pattern. Respondents Nos. 2, 4 and 
5 applied for their bonus after December 31, 1950. The Mills refused ‘to pay 
and these respondents applied to respondent No. 1, the Authority under the 
‘Payment of Wages Act. 

The two sets of claims, that is to say, the claim of respondent No. 8 for a 
bonus for the year 1948, and the claims of respondents Nos. 2, 4 and 5 for 
bonuses for the year 1949, were heard together. 

pee appellant contested these applications on two grounds. He questioned 

the Jurisdiction of the Authority to entertain the petitions made to it. He also 
contended that, m any event, as the condition subject to which the award was 
made, namely, an application on or before N ovember 30, 1949, was not fulfilled, 
the claim for a bonus did not lie. 

Respondént No. 1 held that it had jurisdiction and, after hearing the parties 
a merits, Se the various claims. 

Ə ap Dermat oe filed writ petitions in tha High Court. They were 
heard and dismissed by Coyajee J. af 

An appeal was then filed in the same High Court and heard by the Chief 
Justice and Bhagwati J. They held that the questions raised were covered by 
an earlier decision of theirs m another case dated March 11, 1952, and, follow- 
ing that decision, dismissed the appeals without hearing further arguments, as 
counsel on both sides agreed that the matter was covered by the earlier decision. 

The ee ty Cher then a poppe for a certificate for leave to appeal here. This 
was ip eng J. and Dixit J. on February 2, 1958. 

The first Bi ene ea we haye to decide is whether respondent No. 1 had 
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jurisdiction to entertain the petitions made to him as the “Authority under the 
Payment of Wages Act. This depends on:whether these bonuses are “wages”? 
within the meanmg of the definition in s. 2(vs) of the Act 

The scope of the Anony: 8 jurisdiction i is get out in s. 15. of the Act. It 
is to hear and decide 

(1) all claims arising ‘out of Jedan oa from wages, and 

(2) all claims regarding delay in the payment of wages. 
Therefore, unlees these bonuses are ‘‘wagesg? within the’ meaning of-the Act t the 
Authority will have no jurisdiction. . . 

The definition of ‘‘wages’’ in a.-2(+) of the Act is long and complicated, but 
leaving aside the clauses in it that are not material for our Present putpose, it 
runs— 

E insane all EATE tibet: cwhich would, if the terms of'the contract of em- 
ployment, express or implied, were® fulfilled, be pa whether conditionally upon 
regular attendance, good work or ‘conduct dr-other viour of the person employed, 
or otherwise, to a person employed in respect of his employment or of work done in 
such employment, and includes any bonus or other additional remuneration ‘of the nature 
ee 
the termination of his. employment, but does not include.. rf 
and then five matters that are not included are ‘set ont.: ae — 

Now consider this clause by clause. ‘‘ ‘Wages? means aH EE TE, ' Is 
bonus a remuneration? We think it i Remuneration is only a more formal 
version of “‘payment’’ and payment is a recompense for service rendered. 

Now, it is true that bonus in the abstract need not be for services rendered 
and in that sense need not be a remuneration; for examiple, there ‘is-a share- 
holder’s bonus in certain companies, and there is a life insurance bonus and.so 
forth. But that is not the kind of bonus ‘contemplated here because the kind * 
of remuneration that the definition contemplates is ong that is payable 

tin respect of his employment or of work done in such employment.” 
Therefore, the kind of bonus that this definition contemplated is one that is re- 
muneration for services rendered or work done. Accordingly, it is a “remu- 
neration’’ and as the definition includes all remuneration ‘of a specified kind, we 
are of opinion that bonus of the kind contemplated here falls within the clause 
that says it must be ‘‘remuneration’’.”  . 

- Next comes a clause that limits the kind of remuneration, tor, though the 
opening words are ‘‘alf remuneration’’ the words that follow limit it to all re- 
muneration of the kind specified in the next clause, that is, to remuneration 

‘which would be payable if the terms of the contract of employment, ex- 
proe or implied, were fulfill 

ow the question is whether the kind of bonus contemplated by this definition 
must be a bonus that is payable as a clause of the contract of employment. We 
- think it is, and for this reason. 
~ Tf we equate ‘‘bonus’’ with “remuneration”, the definition: says clearly 
enough that the bonus must be such that it is- payable ‘if the terms of the 
contract are fulfilled’’, that is to say, it will not be payable if the terms are not 


Now, we can understand a position’ where a statute declares- that Yhenerr 
the terms of the contract of employment are fulfilled the bonus shall be payable; 
equally, we can envisage a situation in which an employer engages to pay a 
bonus should the terms of the contract of employment be fulfilled, by a separate 
and independent agreement that is not part of the contract of eniployment. In 
either case, the matter could be said to fall within this part of the definition. 
‘But we can see no way in which a bonus can be said to-be payable if and when 
the terms of the contract of employment arè, fulfilled outside these two cases 
(namely, legislation, or a separate contract that, is not part of the contract of 
employment), except when it is payable-by reason of a term, express or implied; 
in the contract of employment itself. In any event, if there are such cases,’ thé 


present i is not one of them, for the bonus here ,is payable under an award'of' an 
"Ly, By—60., 
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Industrial Court and has nothing to do with the fulfilment or otherwise of the 
terms of the contract of employment, except indirectly. 

It was argued that as an Industrial Court can direct payment of bonus should 
an industrial dispute arise in that behalf, the matter falls within the definition. 
But does it? One of the matters that an Industrial Court might take mto 
consideration before awarding a bonus is whether all the terms of the contract 
of employment have been duly fulfilled and it is possible that such a Court 
might to award a bonus in cases where the terms were not ‘fulfilled, but 
it would not be bound by such a consideration and its right to make an award 
of bonus is not conditional on the fulfilment of the terms of ‘the contract of 
employthent, whereas, under the definition,’ that is an emential ingredient. 
Therefore, even if due fulfilment of the terms of the contract of employment 
was to be one of the reasons for the award, the bonus so awarded would not be 
payable because the terms of the contract had been fulfilled but because of an 
industrial dispute and because’ in order to settle it, the Court awarded the 
bonys. ae s Žž 
It is not necessary to.analyse the definition any further (except for one clause) 
because, even if all the other ingredients are present, the clause we have just 
considered would exclude à bonus of the kind we have here, that is to say, a 
bonus awarded by an Industrial Court. ' 

The clause we have yet to examine is this: 

f ‘tand includes any bonus or other additional remuneration of the nature 
aforesaid which would be so payable.’’ 

It was contended that the words ‘‘and includes any bonus’’ stand by themselves 
and that the words that follow must be disregarded when bonus is under con- 
Tenn because they relate only to ‘‘additional remuneration” and not to 

Now, it may be possible to say that the words ‘‘of the nature aforesaid’’ only 
govern the ‘words ‘‘additional remuneration” and that they do not apply to 
“‘bonus’’, with the result that the inclusion clause ‘‘and includes any bonus 
etc.” would refer to two separate things, namely, j 

(1) bonus and’ ` l ` 
. (2) other additional ‘remuneration of the nature aforesaid. 
In our opinion, the clause means— 
- (1) “bonus...which would be so payable’’, and 

,'_ (2) “other additional remuneration of the nature aforesaid which 
would: be so payable.”’ `- 

If that is correct, then the words ‘‘which would be so payable” throw us back 
to the earlier part of the definition and we-reach the position that the kind of 
bonus that is included by the’ inclusion clause is the kind that would be payable 
oe terms of the contract of employment, express or implied, are fulfilled.” 
ere is another reason for reaching this conclusion. The opening words of 
_the definition make it clear that ‘“wages’’ means remuneration that” is payable 
when the terms of the contract of employment are fulfilled. Therefore, that is 
something certain. One knows ahead of time that if the terms of the contract 
are fulfilled, then the bonus is payable.. It may be that the exact amount has 
yet to be determined, but the fact that bonus is payable and can be claimed as 
sobn as the terms ofthe contract are fulfilled is a matter that can be predicated 
beforehand, that is to say, even before the terms of the contract are fulfilled, 
or Indeed, even before the work has started if the contract is made that far 
ahead. But that is fot the case when bonus is awarded by an Industrial Court, 
for there it is impossible to’ say ahead of time whether bonus will be awarded 
or not; indeed, at the time the contract is entered into, it would be impossible: 
to say whether such a ‘claim could be laid at all because a difference of opinion 
between one worker and his employer about the right to bonus would not neces- 
sarily lead to an industrial dispute. When an Industrial Court awards a bonus, 
independent of any contract, it doeg so only if there is an available surplus for 
a-disttibution of bonas and.'thysmount of the award would depend on the ex- 


* 


1958. ] BALA BUBRAHMANYA 0. B. C. PATEL (8.C.}—Bose J. 947 


tent of the surplus available for that purpose. Therefore, the fulfilment or 
otherwise of the terms of the contract of employment is not án essential ingre- 
dient of an award of an Industrial Court. 

In F. W. Hetlgers & Co. v. N. O. Chakravartht', the learned Judges of 
the Federal Court held that a bonus not payable ander a contract of employ- 
ment does not fall within the definition of “‘wages’’ in s. 2(u4) of the Payment 
of Wages Act, as it stood before the amendment in 1957. We are concerned 
with the old definition here and not the amended one, sq the present case is, in 
our opinion, covered by that authority. 

It is true that no bonus had been awarded in Hetlger’ s case and that, there 
fore, there was no ascertained sum, whereas there is one in the present*case, or 
rather a sum that is ascertainable, but that was only one of the grounds on 
which the learned Judges proceeded. They held that in order to bring a parti- 
cular payment under the definition of ‘‘wages’’, two things are necess#ry— 

(1) a definite sum, and 
(2) a contract indicating when the sum becomes payabloe’’; 
and they said— 
“It is obvious that unless there is an express provision for paying a stipulated sum, 
the definition will not cover such a payment.” 


The bonus in the present case is not payable because of a contract but because 
of the award of an Industrial Court. Therefore, according to the Federal 
Court, it is not ‘‘wages’’ within the meaning of the Payment of Wages Act. 

In 1957 the definition was amended and the following was added: 

“rages” means...and includes.. 

(c) any additional Femina payee under the terms of employment (whether 
called a bonus or by any other name);.. 
but does not include— N, 

(1) eny bonus (whether under a scheme of profit sharing or otherwise) which does 
not form part of rennmeration payable under the terms of employment.. 


The change would have been unnecessary had the law been shar wine under the 
old defmition; nor is it possible to say that the clause was added by way of 
‘abundant caution because the Federal Court decided otherwise in 1949. In 
view of this amendment, and, in view of the Federal Court’s decision, we do not 
feel eee im taking a different view, especially as we think the decision was 


Fha learned Judges of the Bombay High Court tried to distinguish the 
Federal Court’s judgment on the ground that no bonus had been declared there, 
and so there was no ascertained sum, but, as we have pointed out, the ragio of 
the decision covers the present case and, i in any case, that is our view quite apart 
from their conclusion. 

On this view, it 1s not necessary to consider the other pointa that were argued, 
because, if the ‘definition of ‘‘wages’’, as it stood before the amendment, is not 
wide enough to include a bonus of the kind we have here, namely, one payable 
under an award of an Industrial Court, then, the Authority under the Pay- 
ment of Wages Act had no jurisdiction to entertain the petitions made to, it 
under s. 15 of the Act. 

The appeals are allowed with costs. The decisions of the learned High Court 
Judges are aside and also the decrees of the Authority under the Payment of 
Wages Act. There will be only one set of costs. 

* Appeals alowed. 


l [1849] F. 0. R. 356, #60. 
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o Present: Mr. Justice N. H. Bhagwati, Mr. Justice J. L. Kapur and 
° Mr. Justice P. B. Gajendragadkar. : 
KESHAVLAL LALLUBHAI PATEL v. LALBHAT TRIKUMLAL 
9 MILLS LTD.* l 
indian, Contract Act (IX of 1872), Seca. 63, 29--Extension of time, for performance of 
. contract—How such extension of time may be agreed upon by parties to contract— 
_ Agreement to extend time how can be proved, ; 

Under s. 63 of the Indian Contract Act, 1872, both the buyer and the seller must 
agree to extend time for the delivery of goods. It would not be open to the promisea 
by His unilateral act to extend the time for performance of his own accord for his 
own benefit, The agreement to extend time need not necessarily be reduced to writ- 
ing. It may be proved by oral evidence. In some cases it may be proved by evi- 
detice of conduct.: Forbearance on the part of the buyer to make a demand for the 
delivery of goods on the due date as fired In the original contract may conceivably ' 
be relevant on the question of the intention of the buyer to accept the seller's pro- 
posal to extend time. It would be difficult to lay down any hard and fest rule 
about the requirements of proof of such agreement. It would be a question of fact 
in each case to be determined in the light af evidence adduced by the parties. 


‘Tre facts appear in the judgment. 
Purshottam Trioumdas, with M. H. Chhatrapati and 8. 8. Shukla, for the 


appellants. 
H. N. Sanyal, Additional Solicitor-General of India, with I, N, Shroff, for the 
respondents, i ' 

QAJANDEAGADKAR J. This is an appeal by the plaintiffs against the decree 
passed by the High Court of Bombay dismissing their suit to recover from the 
defendant Rs. 1,52,334-8-9 as damages for breach of contract for non-delivery 
of certain cotton goods. The plaintiffs’ claim had been decreed by the trial 
Court but on appeal it has been dismissed. 

The appellants are the partners of Messrs. K. B. Navinchandra, & Co. This 
partnership had placed an order with the respondent for 251 bales of printed 
chints on or about July 4, 1942, and the said order had been accepted by the 
respondent by its letters dated July 11 and July 20, 1942. The delivery period 
for the said goods.was fixed for the months of September and October 1942. 
Another order was placed by the appellanta with the respondent for 31 bales 
of printed-chints on July 24, 1942, and this order was accepted by the res- 
pondent on July 25, 1942. The delivery: of these goods was to be given in the 
month of October 1942, i i - 

On August 9, 1942, the workers in the respondent mills went on strike in | 
sympathy with the Quit-India movement which had then commenced. In con- 
sequence, the respondent wrote to the appellants’ firm on August 15, 1952, and 
stated that, in: view of, the strike, and the political situation, the delivery time 
of all, the pending contracts should be automatically understood as extended 
for the period the working of the mills was stopped and until the normal state 
of affairs recurred. The strike came to an end and the milla resumed working 
on November 22, 1942., On December 5, 1942, Jasubhai, who was then in charge 
of the management of the mills was approached by the appellants Keshavlal 
and Ratilal for obtaining delivery of the goods. He, however, told them that 
the appellants’ contmacts were void and so no delivery could be claimed or 
given. On December 6, 1942, the said Jasubhai wrote to the appellants inform- 


‘Ing them that their pontracts were not binding on the milla as they were null 


and void. It may be mentioned at this stage that, when the contracts were 
made between the appellants and the id ara Chinubhai Lalbhai was in 

Subsequently, on September 18, 
1942, as a result of the compromise between Chinubhai and his brothers Jasu- 


"Decided, Maroh $1, W58. Civil Appeal No, 78 of 1004. 


ca 
* 


t 
i 
i 
f 


1958.] KESHAVLAL LALLUBHAI V. LALBHAI MILLS (8.c.}—Gajendragadkar J. 949’ 


bhai and. Babubhai, this managing agency of the mills fell to. the share of 
dasubhai and Babubhai. . . eo 
On December 17, 1942, the appellants wrote to the respondent that, as the 
respondent had ettended the. time of delivery of all goods by: its letter dated 
August 15, 1942, the respondent was bound to deliver the contracted goods and 
that, if the ‘reapondent did not do so, the appellants would be compelled to take 
p j against the respondent. In reply, the reapondent repeated 
ita earlier contentions by its letter dated December 20, 1942. The appellants 
then formally demanded the delivery of goods in January and again in Feb- 
ruary 1943, and, since the demand was not complied with, the appellants filed 
the present suit on January 9, 1946, claiming damages to the extent of 
Ra. 1,52,384-8-9 with interest and-costa. l 
. In the plaint, it was alleged that the suit was in time because the'pequest 
made by the respondent for extension of time had been accepted ‘by the appel- 
lante. The suit was resisted by the respondent on several grounds: In parti- 
cular, the respondent urged that there was no agreement betweén the parties 
with regard to the extension of time and so the suit was barred by limitation. 
The learned trial Judge framed several issues with two of- which the present 
appeal is concerned. These two issue related to the question ‘of extension of 
time for the performance of the contract and-the plea of limitation. On both 
these points, the learned Judge found in favour'of the appellants. In'the result 
the appellants’ claim was decreed. The respondent then preferred an appeal 
in the High Court at Bombay and his appeal was allowed. ‘The learned Judges 
of the High Court have held that the oral evidence led by the appellants to 
show the acceptance of the respondent’s proposal for the extension of time 
could not be treated as true or reliable. They also rejected the appellants’ 
case on the ground that the conduct of the: appellants subsequent to the stop- 
page of the respondent’s mills did not show acceptance of the respondent’s 
proposal for exténsion of time. Besides, in the opinion of. the High Court, 
even if acceptance had been proved, it was not possible to ascribe any certain 
or definite meaning to the words used by the respondent in-its letter dated 
August 15, 1942, (exh. 78), and so this agreement: to extend time was void 
since it was vague and uncertain. That is why it was held that the appellants’ 
suit was barred by time. It is theae findings which are challenged ore us 
by the appellants in the present appeal. It is obvious that the valde of the 
claim in the trial Court-as well as before us is more than Rs. 20,000 and the 
judgment of the an ge under appeal has reversed the decree passed by 
the learned trial Judge. The appellants are thus‘entitled to agitate both ques- 
tions of fact and of law before us in this appeal. fe 7 
The first point which has been urged before us by the appellants is in resport 
of the finding made by the High Court against the appellants on the question 
of the extension of timè for thé performance of the contract. The argument 
is that the learned Judges of the High Court were‘in error in rejecting the 
oral evidence led by the appellants. It would; therefore, be necessary to con- 
sider the material evidence bearing on this point.: The‘proposal to extend time 
was made by the respondent by its letter (exh. 78) on ‘August 15, 1942. Rati- 
lal P.W. 1 stated that, four or five days: this letter wás received, he went 
to Ahmedabad where he met and consulted Keshavlal. -Then he saw Chinu- 
bhai at the mills and told hinr that he accepted the extension -of time -as per the 
said letter. In cross-examination, Ratilal added that he met Chinubhai at the 
ofico in his mills. He’ also stated that, besides, the subject of extension of time, 
no other. matter was discussed between them at the said'meeting. He admitted 
that no letter had bean written by the appellants confirming their acceptance 
of the respondent’s proposal to extend time. The evidente given by Ratilal 
is corroborated by the testimony of Keshavlal. It appears on the evidence of 
both these witnesses that, after the mills reopened, they had gone to Jasubhai 
and demanded delivery of the bales e to the contracts. The appellants 
argued that there is really no reason why the evidence of these two witnesses 
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should be disbelieved. It is significant that the main plea raised by the res- 
pondent against the appellant’s claim in the present suit was that the con- 
tract itself waa invalid and not binding en them and that the letter written 
by Laxmidas on August 15, 1942, was likewise unauthorised and not binding 
on it. These pleas have been negatived in the Courts below. It is fairly clear 
from the record that the attitude adopted by the respondent in the present dis- 
pute was actuated more by Jasubhai’s prejudice against Chinubhai and it may 
be safely asserted that some of the pleas taken by the respondent were known 
to the respondent to be untenable. The appellants rely upon this conduct of 
the respondent and suggest that the oral testimony of Ratilal and Keshavlal is 
consistent with probabilities arid should be believed. COhinubhai also gave evi- 
dence in the case. He stated that the proposal to extend time had been con- 
veyed by Laxmidas under his instructions. It is common ground -that similar 
request was made to all the constituents of the mills both in Ahmedabad and 
outside Ahmedabad, Chmubhai did not remember whether he had got any writ- 
ten reply to the letter of August 15, 1942, from the appellants but the effect 
of some of the statements made by him would generally appear to be that he 
had received oral acceptance of the said proposal from the appellants, How- 
ever, in answer to\further questions put to him in cross-examination, Chinu- 
bhai stated that he did not remember whether the appellants accepted the 
offer or not. It is, however, clear that the evidence of Chinubhai is not at all 
inconsistent with the statements made by Ratilal and Keshavlal. It is com- 
mon ground that the prices of the goods were rising at the material time and 
go it is more likely that the appellants were willing to extend time because 
they would naturally be keen on obtaining delivery of the goods under the 
contract. In both the Courts below an argument appears to have been urged 
by reference to the sauda books kept by the respondent. Shri Dharamasi 
Harilal had brought the sauda books in the Court but neither party got the 
books exhibited in the case. The learned trial Judge took the view that, since 
the sauda books were not aa and proved by the respondent, it led to 
the inference that, if the ks had been produced, they would have shown 
an endorsement made against the suit contracts that the extension of time had 
been agreed. upon by the appellants. ‘On the other hand, the learned Judges 
of the High Court were inclined to draw the inference that, since the appel- 
lants did not want the said sauda books to be exhibited, it would appear that 
the said books did not contain any note about the extension. In our opinion, 
it would be unsafe to draw either of these two inferences in the present case. 
Therefore, the decision of the question would depend upon the appreciation of 
oral evidence considered in the light of probabilities and other relevant cir- 
cumstances in the case. . On the whole, we are disposed to take the view that 
the evidence given by Ratilal and Keshavlal is true. 

Besides, the conduct of the parties also points to the same conclusion. If 
the period for the delivery of the goods had not been extended by mutual con- 
gent, we would normally have expected the appellants to make a demand for 
delivery of the goods on due dates as fixed under the original contracts. It is 
conceded that no such demand was made. On the other hand, it is only after 
the mills reopened that Ratilal and Keshavlal saw Jasubhai and discussed with 
him the question about the delivery of the goods. This is admitted by the 
respondent in ite letter dated December 6, 1942 (exh. p. 62). The appellants 
were, however, told by the respondent that the saudas of their firm were not 
binding on the respohdent and that the same were void. It is somewhat’ re- 
markable that though this document disputes the validity of the gauda, even 
alternatively it does not suggest that the period of extension had not been 
agreed to bythe appellants. It may be that, since Jasubhai then wanted to © 
challenge the validity of the contracts themselves, he did not care to make any 
alternative plea. But however that may be, the conduct of the appellants is, | 
in our opinion, consistent with their case that they had agreed to the extension 
of time. _ 
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The true legal position in regard to the extension of time. for the perform- 
ance of a contract is quite clear under s. 68 of the Indian Contract Act: Every 
promisee, as the section provides, may extend time for the performance of the 
contract. The question as to how extension of time may be agreed upon by 
the parties has been the subject-matter of some argument at the Bar in the 
present appeal. There can be no doubt, we think, that both the buyer and the 
seller must agree to extend time for the delivery of goods. It would not be 
open to the promises by his unilateral act to extend the time for performance of 
his own accord for his own benefit. It is true that the agreement to extend 
time need not necessarily be reduced to writing. It may be proved by oral 
evidence. In some cases it may be proved by evidence of conduct. S'orbear- 
ance on the part of the buyer to make a,demand for the delivery of goods on 
the due date as fixed in the origi contract may concelvably be relevant on 
the question of the intention of buyer to accept the seller’s proposal to ex- 
tend time. It would be difficult to lay down any hard and fast rule about the 
requirementa of proof of such an agreement. It would naturally be a question 
of fact in each case to be determined in the light of evidence adduced by the 
parties. Having regard to the probabilities in this case, and to the conduct 
of the parties at the relevant time, we think the appellants are entitled’to urge 
that their oral evidence about the acceptance of the respondent’s proposal for 
the extension of time should be believed and the finding of the learned trial 
Judge on this question should be confirmed. 

The ing in favour of the appellants on this point is not, however, deci- 
sive of the dispute between the parties in the present appeal. It still remains 
to be considered whether the agreement between the parties about the exten- 
sion of time suffers from the infirmity of uncertainty and vagueness. The 
learned Judges of the High Court have come to the conclusion that the letter 
of August 15, 1942, which is the basis of the agreement for the extension of 
time is so vague and uncertain that the agreement as to extension of time itself 
becomes void and unenforceable. The correctness of this conclusion must now 
be considered. The basis of the agreement is the letter, and so it is the con- 
struction of this letter which assumes considerable importance. This is how the 
letter reads: " - 

‘Dear Sirs, aoe ' a F 

Your goodselves are well aware of the present political situation on account of which 
entire working of our Mills is closed. l 

At present, it ia difficult to say as to how long this state of affairs will continue 
and as such we regret we cannot fulfil the orders placed by you with us in tme. Under 
the circumstances, please note that the delivery time of all your pending contracts with us 
shall be automatically understood as extended for the period: the working-is stopped 
and till the normal state of affairs recurs.” ~ : i : i 
It would be noticed that the letter begins by making a reference to the cur- 
rent political situation which led to the closure of the mills and it adds that 
it wag very difficult to anticipate how long the said state of affairs would con- 
tinue. ` It is common knowledge that, at the material time, the whole country 
in general, and the city of Ahmedabad in particular, was in the grip of -a. very 
serious political agitation, and nobody could anticipate how long the strike re- 
sulting from the said agitation would last. It is in that atmosphere of un- 
certainty that the respondent requested the appellants to note that the time for 
delivery would be automatically extended ‘‘for the period the working is stopped 
and till the normal state of affairs recurs’’. The first condition does not pre- 
sent any difficulty. As soon as the strike came to an end and the closure of 
the mills ‘was terminated, the first condition would be satisfied. It is the 
second condition that creates the real difficuly. What, exactly was meant. by 
the introduction of the second condition is really difficult to determine.’ Bo 
many factors would contribute to the restoration of the ngrmal state of affairs 
that the satisfacion of: the second condition inevitably introduces an element 
of grave uncertainty and vagueness in the safd proposal. If the normal state 
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of affairs contemplated by the second condition refers to the normal ştate of 
affairs in the political situation in the country that would be absolutely and 
patently uncertain. - Even if this normal state of affairs is construed favour- 
ably to the appellants and it is assumed that it has reference to the working ` 
of the mills, that again doea not appreciably help to remove the elements of 
uncertainty and vagueness. When can normal working of the mills be deem- 
ed to recur? For the normal working of the mills several factors are essential. 
The full complement of workmen should be present. The requisite raw mate- 
rial should be available and coal in sufficient quantities must be in stock. Some 
other conditions also.may be necessary to make the working of the mills fully 
normal.” Now, unless all the constituent elements of the normal working of the 
mills are definitely specified and agreed upon, the general expression used in 
the letter m that bichalf cannot be construed as showing anything definite or 
certaitt. Therefore, even if the appellants’ tvidence about the acceptance is 
believed, that only ishows in a very general and loose way the acceptance of 
the proposal contained in the letter. It does not assist us in determining what 
was understood between the parties and agreed upon by them as constituting 
the normal state of affairs mentioned in the letter. In this connection, it would 
be relevant to refer| to the material allegation in the plaint itself. In para. 7, 
the plaint has av that the plaintiffs agreed to the said extension of, time 
for the delivery of the said goods as suggested by the defendant, that is by a 
period during which the said mills would remain closed. In other words, the 
whole of the plaint progeeds on the assumption that the extension of the period 
for the delivery of, goods-had reference only to the stoppage of the mills. In- 
deed, it was sought to be argued at one stage that the second condition in the 
letter should be tredted as'a meaningless surplusage and the extension of time 
agreed upon between the parties should be read in the light of the first condi- 
tion alone.. In, support of this argument reliance was placed on the decision 
in Nicolene Ld. v. Simmonds’. In that case, a contract for. the sale of a quan- 
` tity of reinforcing steel bara was expressed as subject to ‘‘the usual: conditions 
of acceptance’. The seller Ae the contract whereupon the buyers 
claimed and were awarded by the trial Judge damages for the breach of con- 
tract. On appeal, the seller contended that the contract was not concluded 
there being no consensus ad idem in regard tothe conditions of acceptance. It 
was held that, there| being no ‘‘usual conditions of acceptance’’, the condition 
Was meaningléss and should be igno and that the contract was complete 
ear ia Dealing with the vant clause, Denning L.J. observed, 
p. ’ = : a | a a3 [a] a 

“,.. That clause was so vague and uncertain as to be incapable of any precise meaning. 
It is clearly severable from the rest of the contrect. It can be rejected without impairing 
the sense of reascnablerless of the contract as a whole, and it should be so rej The 
contract should be ape ge and the clause ignored.” 
Then the learned Lord Justice pointed out that (p. 552)- 


wt... The parties treated the contract as subsisting. They regarded it as creat- 
ing binding obligations pan them; and it would be most unfortunate if the law should 
‘say otherwise”, “You- would find”, observed the learned Lord Justice, “defatiters ail 
-scanning thelr contracts|to find:some meaningless clause on which to ride free.” `. ` 
In our opinion, this'decision.can be of no assistance to the appellants’ case 
‘before ua.' The second-condition: in the letter in question constitutes a clause 
which had to be ‘upon by the parties since it formed one of the condi- 
tions ‘of the. responddnt’s proposals for’ the extension of time. The respond- 
ent’s proposal was to\extend time for the performance of the contract, subject 
to two conditions ani unleas both the conditions were agreed upon between 
the’ es there saa be no valid dr binding extension of time under s. 68 


~ 


of the Indian Contrapt: Act.’ The mere fact that the second condition’ intro- 
duced. -by tha respondent’ is vague and uncertain, it’: does not follow that the 


<| . 1 7s] 1 Q. B. 543, 5532. 
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said condition was intended by the respondent to be the addition of a meaning- 
leas surplusage. -If that be the true position, then the material allegations in 
the plaint itself demonstrably prove that there has: bean no acceptance by the 
appellants of the second condition mentioned by the respondent in its proposal 
to extend time for the performance of the contract. Besides, as we have al- 
ready indicated, it is really difficult to hold that the respondent had a clear and 
precise notion as to the constituent elements of the second condition mentioned 
in its letter and that the appellants were duly appraised of the said constituent 
elements and agreed with the said condition with that knowledge. In this con- 
nection, we may usefully refer to the decision of the House of Lords in 
Scammell (G.) and Nephew, Ld. v. Outson (H. C. and J. G.)'. In this case, the 
respondent had agreed to purchase from the appellant a new motor-van but 
stipulated that this order was given-on the understanding that the balance 
of purchase price can be had on’ the hire-purchase terms over a period of two 
years. The House of Lords held that the clause as to hire-purchase terms was 
so vague that no precise meaning could be attributed-to it and consequently 
there was no enforceable contract between the parties. In his speech, Lord 
Wright observed that (p. 268): 

“The object of the court is to do Justice between the parties, and the court will do 
tts best, Hf satisfied that there was an ascertainable and determinate intention to contract, 
to give effect to that Intention, looking at substance and not mere form...But the test 
of intention is to be found in the words used. If these words, considered however broad- 
ly and untechnically and with due regard to all the just implications, fail to evince any 
definite meaning on which the court can safely act, the court has no choice but to say 
that there is no contract.” ; 


Then the learned Law Lord added that his reason for thinking that the clause 
was vague was not only based on the actual vagueness and unintelligibility of 
the words used but was confirmed by the startling diversity of the explana, 
tions tendered by those who think there was a bargain of what the bargain was, 
We would like to add that, when the appellants attempted to explain the true 
meaning of the second condition, it was discovered that the explanations given 
by the appellants’ counsel were diverse and inconsistent. We must, therefore, 
hold that the learned Judges of the High Court were right in coming to the 
conclusion that the conditions mentioned by the respondent in its letter asking 
for extension of time were so vague and uncertain that it is not possible to 
ascertain definitely the period for which the time for the performance of the 
contract was really intended to be extended. In such a case, the agreement for 
extension must be held to be vague and uncertain-and as such void under a. 29 
of the Indian Contract Act. ; = 


There is one more point which must be considered. It was strongly urged 
before us by the appellants that, in the trial Court, no plea had been taken 
by the respondent that the agreement for the extension.of time was vague and 
uncertain. No such plea appears to have been taken even in, the grounds of 
appeal hee ia by the respondént in the High Court-at Bombay; but appa- 
rently plea was allowed to be raised in the High Oourt and the appellants 
took no objection to it at that stage. It cannot be said that it was not open 
' to the High Court to allow such a plea to be raised evén for the first. time in 
appeal. After all, the plea raised is a plea of law based solely upon the 
construction of the letter which is thé basis of the case for the extension of 
time for the performance of the contract and’so it was cqmpetent to the appeal 
Court to allow such a plea to be raised under O. XLI, r. 2, of the Code of Civil 
Procedure. If, on a fair construction, the condition mentioned in. the docu- 
ment is held to be vague or uncertain, no evidence can be admitted to remdve 
the said vagueness or ifncertainty.. The provisions of s. 98.of the Indian Hvi- 
dence Act are`clear õn this point.’ It is (he lanes of the document alone 
that will decide the question. It would not be open to the parties or to the 
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Court to attempt. to remove the defect of vagueness or uncertainty by salvage 
upon any extrinsic, evidence. Such an attempt would really mean the making 
of a new contract between the parties, That is why we do not think that the 
appellants can now effectively raise the point that the plea of vagueness should 
not have been entertained in the High Court. 


The result is we confirm the finding of the High Court on the question of 
vagueness or uncertainty of the agreement to extend time and that must in- 
evitably lead to the dismissal of the present appeal. 


-We are, however, free to state that we have reached this conelusion with 
some reluctance because we are satisfied that there are no bona fides in the 
attitude adopted by. the respondent in the present litigation. The main pleas 
raised by the respondent against the binding character of the contracts them- 
selves ags well as against the authority of Lawmidas to write the letter for ex- 
tension of time have been rejected by both the Courts below, and the only 
ground on which the respondent succeeds before us was made on behalf of the 
respondent for the first time in appeal. Under these circumstances we think 
the fair order as to costs would be that parties should bear their own costs 
throughout. The result is the eppeal fails and is dismissed, but there would 
be no order as to costa throughout. 

S l Appeal dismissed. 


"| 
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Present: Mr. Justice B. P. Sinha, Mr. Justice Jafer Imam and Mr, Justice K. Subba Rao. 


BABULAL BHURAMAL v. NANDRAM SHIVRAM* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 28, 
294A—Bombay Rents, Hotel Rates and Lodging House Rates (Control) Act (Bom. VU 
of 1944), Sec. 10—Suit by plaintif and his sub-tenants against landlord filed in City 
Civil Court, Bombay—Stett for declaration that plaintiff, tenant within meaning of 
Act and his sub-tenants entitled to possession, use and occupation as his lawful sub- 
tenante—Londlord denying that plaintiffs tenants of premises—Mcintoinabilty 
of suit in City CwH Court—Applicability of s. BA. 

The sult contemplated in s. 28 of the Bombay Renta, Hotel and Lodging House 
Rates Control Act, 1947, is not only a suit between a landlord and a tenant in which 
that relationship is admitted but also a suit in which it is claimed that the relation- 
ship of a landlord and a tenant within the meaning of the Act subsists between the 
parties. The Courts which have jurisdiction to entertain and try such a sub are the 
Courts specified in s. 28 and no other. 

Tt is possible to conceive of cases where in a sult under s. 28 of the Act a question 
of title to the premises which does not arise out of the Act or any of its provisions 
may be determined ‘incidentally. Any party to the sult aggrieved by such a deter- 
mination would be free to sue in a competent Court to establish his title to such 
premises by virtue of the provisions of s. 20A of the Act. On the other hand, in a 
suit where a question of title entirely arises out of the Act or any of its proyisions, 


` the Act but which arose under the provisions of the Act by virtue of a claim , 
thereunder must be determined by a Court specified in s. 28 and a title de hors the 
Act‘may be determined in any other Court of competent jurisdiction. By enacting 
s. 29A the Legislature clearly intended that no finality should be attached to the 
decision of a Court trying a sult under s. 28 on a question of title de hore the Act. 
The provisions of the Act, on the other hand, clearly indicate that all claims or ques- 
tions arising out of the Act or any of its provisions, even though they may be in the 

' mature of a title to the premises are to be determined by the Courts specified in 
s. 28:and no other.’ 


*Pecided, March 32, 1968. Otvil Appeal No. 84 of 1987. , 
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A. V. Viswanath Sastrt, with I. N. Shroff, for the opera 
Purushotam Trioumdas, with C. P. Lal, for the respondents. 


Imam J. The sole question considered and decided by the High Court was 
whether the suit filed by the appellants in the City Civil Court could be en- 
tertained by that Court, having regard to the provisions of s. 28 of the Bombay 
Rents, Hotel and Lodging House Rates Control Act, 1947 (hereinafter refer- 
red to as the Act). The High Court was of the opinion that the City Civil 
Court had no jurisdiction to entertain the suit. It did not pronounce any 
opinion on the merjts of the appellants’ case, The only question which re- 
quires consideration in this appeal is whether the High Court co y deci- 
ded that the City Civil Court had no jurisdiction to entertain the suit filed by 
the appellants, 

Plaintiff No. 1 in the suit befôre the City Civil Court was a tenant of the 
premises in question under defendant No. L Plaintiffs Nos. 2 and 3 were per- 
sons to whom the said premises were sublet by plaintiff No. 1. Defendant 
No. 1 as landlord of the premises in suit gave notice to quit to plaintiff No. 1 
on December 6, 1947. T , he filed suit No. 488/4400 of 1948 in the 
Court of Small’ Causes, Bombay, on April 29, 1948, whereby he sought to evict 
plaintiff No. 1. To that suit defendant No. 1 also made plaintiffs Nos. 2 and 
3 parties alleging that they were trespassers and had no right to be on the 

' The Small Cause Court held that plaintiffs Nos. 2 and 3 were not 
errs sub-tenants, and the subletting by plaintiff No. 1 to them being contrary 
to law, the latter had deprived himself of the protection of the Act. It ac- 
cordingly passed a decree for eviction of all the plaintiffs of the present suit. 
ie appeal against the decree was unsuccessful and a revisional application to 

h Court of Bombay was summarily diamissed by that Court. There- 
ar e present suit ‘No. 2178 of 1954, was filed by the appellants m the 
Bombay City Civil Court on September 20, 1954. In this suit the appellants 
prayed for a declaration that plaintiff No. 1 was a tenant of the defendanta 
and was entitled to protection under the Act, and that plaintiffs Nos. 2 and 3 
were lawful sub-tenante of plaintiff No. 1 and were entitled to possession 
and occupation of the premises as sub-tenanta thereof, The City Civil Court 
held that it had jurisdiction to entertain the suit but dismissed the suit on the 
ground that there had been no lawful subletting by plaintif No. 1 of the pre- 
mises to plaintiffs Nos. 2 and 8 as the ‘provisions of s. 10 of the Bombay Renta, 
Hotel Rates and Lodging House Rates (Control) Act, 1944 (Bombay Act No. 
VII of 1944) (hereinafter referred to as the Bombay Rents Act, 1944) had 
not been properly complied with. Against that decision the appena arpa 
ed to the Bombay High Court which appeal was dismissed. e High Co 
disagreed with the view of the Judge of the City Civil Court ae he od janis 
diction to entertain the suit but did not record any decision on the merits of 
the appellants’ case. 

The preamble of the Act states that it was expedient to amend and consoli- 
date the law relating to the control of rents and repairs of certain premises, 
of rates of hotels and lodging houses and of evictions. The entire provisions 
of the Act read as a whole show that the Act was passed to achieve that pur- 
pose. The Act defines ‘‘landlord’’ to mean: 

“any person who is for the time, being, receiving, or entitled to receive, rent in 
respect of any premises whether on his own account or an account, or on behalf, or for 
the benefit of any other person or as a trustee, guardian, or recei¥er for any other person 
or who would so receive the rent or be entitled to receive the rent if the premises were 
let to a tenant; and includes any person not being a tenant who from time to time derives 
title under a landlord; and further includes in respect of his sub-tenant a tenant who has 
sub-let any premises;” 
and ‘‘tenant’’ to mean: 

“any person by whom or on whose account rent is payable for any premises and 
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(aaeh MOD ee ee BOI Omer parsons As Bave: derived Rus ede A kenai kalpea 
the coming into operation of this Act, 

(aa) any person to whom interest in premises has been transferred under the proviso 
to s. 15; 

(b) any person remaining, after the datermination af the leane, in poaseasion, with ar 
without the assent of the landlord, of the premises leased to such person or his predecessor 
who has derived title before the coming into operation of this Act, 

foe as ee soa ely eee i et aS eae ok eee 
may be decided.in default of agreement by the Court.” 


Section.12 gives protection to a tenant from eviction if he pays or is peg 
and willing to pay standard rent and permitted increases. Section 13 states 
the grounds upon which the landlord is entitled to recover posession of any 
premises. Amongst the numerous grounds one is if the tenant had since the 
coming into operation of the Act sublet the whole or part of the premises or 
assigned or transferred in any other manner hia interest therein. Puo 
states : 

‘Where the. interent ‘of a tmant of any premises’ {s determined for any reason, any 
sub-tenant to whom the premises or any part thereof have been lawfully sub-let before 
the coming into operation of this Act" shall, subject to the provisions of this ‘Act, ‘be 
deemed to become the tenant of the landlord on the’same terms and conditions ‘as he 
would have held from the tenant if the tenancy had continued.” . A 
Section 28 of the Act’ deals with jurisdiction < of Courts and trates 9 2 


“(1) Notwithstanding - anything contained in any law and notwithstanding that by 


- reason of the amount of the claim or for any other reason, the sutt or proceeding would 


not, but for this provision, be within tia 

(a) in Greater Bombay, the Court of Small Causes, Bombay, i 4 

(aa) in any area for which, a Court, of Small Causes is established under the Provin- 
cial Small Cause Courts Act, 1887, such Court and 

(b) elsewhere, the Court of the Civil Judge (Junior Division) having jurisdiction in 
the area in which the premises are situate or, if there is no such Civil Judge, the Court of 
the Civil Judge (Senior. Division) having ordinary jurisdiction, shall have jurisdiction to 
entertain and try any sult or proceeding’ between a landlord and a tenant relating to the 
recovery of rent or possession of any premises to which ‘any of-the provisions of this 
Part apply and to decide any application made under this Act and to deal with any claim 
ee oe ae ee ee 
of sub-section (2), no other Court shall have jurisdiction to entertain any such 
proceeding or application or to deal with such claim or quéstion,” 


Section 29 deals with appeals.’ It provides that there will. be no further appeal 
from the appellate order.. Section 29A, however, states that nothing contained 
in ss. 28 or 29 shall be deemed to bar a party 'to a suit, proceeding or appeal 
mentionéd therein in which a question of title to premises arises and is. deter- 
mined, from suing in a competent Court to establish his title to auch premises. 


- The plaint in the suit filed by ths appellants in the City Orvil Court clearly 
asserts that plaintiff No. 1 was ‘entitled in law to sublet the premises in’ques: 
tion to plaintiffs Nos. 2 and‘8 and’ that there’had been a lawful subletting of 
the premises to them.: It was hot necessary for plaintiff-No. 1 to comply with 
the provisions of s. 10 of the Bombay Renta Act, 1944. It further alleged that 
' the appeal Court of Small Causes.of Bombay erred in holding. that plaintiff 
No. 1 could sublet the eae remises only-if he had complied with the provisions. of 
a...10, of. the aforesaid? Act. -According to-para: 11 of.the plaint the plaintiffs 
asserted that they were always ready and willing to pay the rent in respect 
of the. said premises and to-observe and perform the terms and- conditions of 
the tenancy. Paragraph: 12 states the declaration which the ‘Plaintiffs prayed 
for in the suit, which is in the followmg terms: Dya 

“The plaintiffs submit that they are entitled to a declaration that Ist plaintiff is a 
tenant of the sald premises within the meaning of the Bombay Rents Hotel and Lodging 
House Rates Conifol Act of 1947, anf that the 2nd and 3rd plaintiffs are entitled fo the 
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poseia, uso and occupation of the seld premises a the lawful sub-tenanta of the Ist 
plaintiff in respect of the said premises.” 
Clauses (a) and (b)-of para. 18 of the plaint contain the relief sought by the 
lainti They are in substance what is stated in pri 12 though separately 
stated for plaintiff No. 1 and plaintiffs Nos. 2 and 8 respectively. The prayer 
in cl (c) of para. 18 is for an injunction against the defendants, their servants 
or agents restraining them from proceeding further with the execution of the 
decree of the Court of Small Causes in suit No. 483/4400 of 1948. 

It is manifest from the assertion in the plaint and the nature of the relief 
asked for, that the plaintiffs based their case on the provisions of the Act. 
According to them, the Act gave plaintiff No. 1 protection and plaintiffS Nos. 2 
and 8 were entitled to remain in possession as sub-tenants of plaintiff No. 1. 
They accordingly sought to avoid eviction by seeking an injunction against the 
execution of the decree for evictfon. One of the grounds upon which å land- 
lord is permitted to evict a tenant under s. 18 of the Act is that he has, since the 
coming into operation of the Act, sublet the premises or assigned or transferred 
in any other manner his interest therein. The Act, however, saved a subletting 
before its commencement, provided the premises had been lawfully sublet. — 
“Tenant” in the Bombay Rents Act, 1944, means 

“any person by whom or on whose account rent is payable for any premises, and 
includes every person from time to time deriving title under a tenant.” 
eee ee retended here or in the High Court, as indeed it could not be, 
that outside the Act a sub-tenancy would continue to subsiat and the sub- 
tenant would become the tenant when the principal tenancy itself had been 
lawfully terminated. As the: definition of ‘‘tenant’’ m the Bombay Rents 
Act, 1944, included a sub-tenant, that Act required, under g. 10, certain condi- 
tions to be complied with for the creation of a lawful sub- tenancy, as a statu- 
tory status of a tenant was being conferred on a sub-tenant unknown to the 
ordmary law. Even a lawful termination of the principal tenancy would not 
affect the sub-tenant. In suit No. 483/4400 it was finally held by the appeal 
Court that plaintiff No. 1 had not lawfully sublet the premises and as his 
tenancy had been terminated he and his gub-tenants were liable to be evicted. 
The plaintiffs seek for a redetermination of these very questions in the suit 
filed by them in the City Civil Court. 

The plaintiffs rely upon s. 29A of the’ Act in justification of the suit filed 
by them in the City Civil Court. According to them, questions of title are . 
expressly allowed to be reagitated in a competent civil Court other than those 
spécified in s. 28 even if such a question arose and was determined by a Court 

exercising jurisdiction under ‘that section. This contention of the Ls 
makes it necessary to construe the provisions of ss. 28 and 29A of the 

In a suit for recovery of rent, where admittedly one party is the Tandtord 
and the other the tenant, s. 28'of the Act explicitly confers on Courts specified 
therein jurisdiction to entertain and try the suit and expressly prohibits any 
other Court exercising Jurisdiction with respect thereto. Similarly, in a suit 
relating to posseesion of premises, where the relationship of landlord and tenant 
admittedly subsists between the parties, jurisdiction to entertain and try such a 
suit is in the Courts specified in s. 28 and no other. -All applications made under 
the Act are also to be entertained and disposed of by the Courts specified in s. 28 
and no other. In all such suits or proceedings the Courts specified in s. 28 also 
have the Jurisdiction to decide all clåims or questions arising out of the Act or 
any of itg provisions. The words employed in s. 28 ‘make’ thig quite clear. Do 
the provisions of s. 28 cover a case where in a sult one party alleges that he is 
the landlord and denies that the other is his tenant or vice versa and the relief 
asked for in the suit is in the nature of a claim which arises out of the Act or 
any of its provisions? The answer must be in the affirmative on a reasonable 
interpretation of s. 28. Suit No. 483/4400 of the Court of Small Causes, Bombay, 
was admittedly: by a landlord. Hviction of the tenant and those to whom he had 
sublet thd premises was sought -on the ground that the latter were trespassers 
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and the former was not entitled to remain in possession, that is to say, that none 
of the defendants to that suit were protected from eviction by any of the pro- 
visions of the Act. The suit, in substance, was a denial of the right of the 
defendant as tenants. The claim of the defendants was that they were pro- ` 
tected by the provisions of the Act. In such a suit the claim of the defendants 
was one which arose out of the Act or any of ita provisions and only the Courts 
specified ih s. 28 and no other could deal with it and decide the issue. 

The present suit filed in the City Civil Court raised in substance a claim 
to the effect that gr ray were the tenants of the premises within the 
meaning of the Act. Such a claim was one which arose out of the Act or any 
of its provisions. The suit related to possession of the premises and the right of 
the landlord to evict any of the plaintiffs was denied on the ground that 
plaintiff No. 1 was a tenant within the meaning of the Act and the premises 
had been lawfully sublet by him to plaintiff§ Noa. 2 and 8. The City Civil 
Court was thus called upon to decide whether plaintiff No. 1 was a tenant of the 
premises within the ‘meaning of the Act and whether he had lawfully .sublet 
the same to plaintiffs Nos. 2 and 3. The City’ Civil Court, therefore, had to 
determine whether the plaintiffs had established their claim to be in possession 
of the premises in accordance with the provisions of the Act. As the tenancy 
of plaintiff No. 1 had been terminated by the landlord, this plaintiff could resist 
eviction only if he established his right to continue in possession under the pro- 
visions 6f the Act. On the termination of the tenancy of plaintiff No. 1, outside 
the provisions of the Act, the sub-tenancy would come to an end and the land- 
lord would be entitled to possession. This could be denied to him only if . 
plaintiffs Nos. 2 and 3 could establish that the premises had been lawfully sublet 
to them and under s. 14 of the Act they must be deamed to be tenants of the 
premises. In other words, the City Civil Court could not decree the suit of the 
plaintiffs unless their claim to remain in possession was established under the 
Act or any of its provisions. Independent of the Act the plaint in this suit 
disclosed no cause of action. Section 28 obviously contemplates the filing of 
any suit relating to possession of any premises to which any of the provisions 
of Part IT of the Act apply between a landlord and a teriant and it authorizes 
the Court to deal with any claim or question arising out of the Act or any of its 
provisions in such a suit. The suit of the plaintiffs filed in the City Civil Court 

certainly is one relating to possession of premises to which the provisions of 
_ Part I of the Act apply, and in that suit claims and questions arising out of the 
Act or any of its provisions had to be dealt with. It was, however, suggested 
that the suit in the City Civil Court was not one between a landlord and a 
tenant because the defendants of this suit.did not admit that the plaintiffs were 
the tenants of the premises in question.. Section 28 applies to a suit where 
admittedly the relationship of landlord and tenant within the meaning of the 
Act subsists between the parties. The plaint in the suit in the City Civil Court 
admits that the defendants were landlords of the premises at various stages and 
the plaintiffs were their tenants. The suit, therefore, was essentially a suit 
between a landlord and a tenant. The suit did not cease to be a suit between 
a landlord and a tenant merely because the defendanta denied the claim of the 
plaintiffs. Whether the plaintiffs were the tenants would be a claim or question 
arising out of the Act or any of its provisions which had to be dealt with by the 
Court trying the suit. Ona proper interpretation of the provisions of s. 28 the 
suit con lated in that section is not only a suit between a Jandlord and a 
tenant in which that relationship i3 admitted but also a suit in which it is claim- 
ed that the relationship of a landlord and a tenant within the meaning of the ` 
Act subsists between the parties. The Courts, which have jurisdiction to enter- 
tain and try such a suit are the Courts specified in s. 28 and no other. 


No doubt s. 29A expressly provides that nothing contained im s. 28 or s. 99 


shall be deemed to bar a party to a suit, proceeding or appeal, mentioned there- 
in, in which a question of title to premises arises and is determined, from suing 
in a competent Court to establish his title to such premises, Even if it be as 


\ 
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sumed that a claim to a right to tenancy of premises is a quesion of title to the 

remises, is that a title which s. 29A permits a party to establish in a competent 

curt other than that specified in s. 281 If it is possible to avoid a conflict bet- 
ween the provisions of s. 28 and s. 29A on a pro construction thereof, then 
it is the duty of a Court to go construe them that they are in harmony with each 
other. It is poasible to conceive of cases where in a suit under s. 28 a question 
of title to premises which does not arise out of the Act or any of its provisions 
may be determined incidentally. Any party to the suit aggrieved by such a 
determination would be free to sue in a competent Court to establish his title 
to such premises by virtue of the provisions of s. 29A. On the other hand, in 
a suit where a question of title entirely arises out of the Act or any of*ita pro- 
visions, the jurisdiction to try such a suit was exclusively vested in the Courts 
specified in s. 28 and no other. That is to say, a title which could not be esta- 
blished outside the Act but whieh arose under the provisions of the Act by 
_ virtue of a claim made thereunder must be determined by a Court specified in 
g. 28 and a title de hors the Act may be determined in any other Court of com- 
petent jurisdiction. The Act purported to amend and consolidate the law re- 
lating to the control of rents of certain premises and of evictions. It defined 
‘‘landlord’’ and ‘‘tenant” to have a meaning wider in scope and concept than 
those words have under the ordinary law. Any one who was a landlord or a 
tenant, as defined in the Act, would have to conform to the provisions of the Act 
and all claims to such a status would have to be determined under the provisions 
of the Act as they would be claims arising out of it. The Act specially provid- 
ed that the Courts specified in s. 28 shall have the jurisdiction to deal with any 
claim or question arising out of the Act or any of its provisions and expressly 
excluded any other Court from having such jurisdiction. It is difficult to ac- 
cept the suggestion that the Legislature intended, -after-setting up special Courts 
under s. 28 to deal with such matters, that the same should be re- 
agitated and redetermined in another suit by a Court not specified 
in s 28. By enacting s. 29A the Legislature clearly intended that no finality 
should be attached to the decision of a Court trying a suit under s. 28 on a 
question of title de hors the Act. The provisions of the Act, on the other hand, 
clearly indicate that all claims or questions arising out of the Actor any of its 
provisions, even though they may be in the nature of a title to the premises, 
were to be determined by the Courts specified in s. 28 and no other. 

Some reference was made to s. 49 of the Presidency Small Cause Courts Act, 
1882, which provides that recovery of possession of any immovable property un- 
der Ch. VII of the Act shall be no bar to the institution of a suit in the High 
Court for trying the title thereto. The provisions of this section render no 
asistance in the matter of interpretation of ss. 28 or 29A. Chapter. VI of the 
Presidency Small Canse Courts Act deals with the recovery of possession of 
immovable property from a person including a tenant. The provisions of s. 41 
onwards prescribe a summary mode for recovery of possession which could even 
‘be stayed by the Small Cause Court if the provisions of s. 47 were complied . 

with. Indeed, under s. 41 no claims or rights are determined. In such a 

situation it is clearly understandable that nothing contained in Ch. VII could 
be a bar to the institution of a suit m the High Court for trying the title to the 
immovable ore In ‘a suit under s. 28 the Court has tò determme all 
questions ting to recovery of rent or relating to posseasion and all claims 
or questions arising out of the Act or any of its provisions. Section 29 provides 
for an appeal against the decision of the Court. Under Ch. VII of the Presi- 
dency Small Cause Courts Act there is no provision for an appeal against an 
order directing recovery of possession. = 

In our opinion, the High Court correctly decided that the suit filed by the 
plaintiffs, who are the appellants m this appeal, could not be determined by the 
City Civil Court. i , 

On behalf of the appellants a request was made that if the appeal should fail, 
they may be given gome time to vacate the premises. The High Court in dis- 
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missing the TRR, had directed ‘“‘Decree not to be executed for a fortnight”. 
In. granting special leave this Court had granted an ex-parte stay, staying the 
execution of the decree in suit No. 488/4400 of. 1948 of the Court of Small 
Causes, Bombay, until January 16, 1956, and had directed that the stay appli- 
cation be posted for hearing on that date. On that day the application for 
stay was allowed on two conditions being fulfilled and on the non-compliance of 
which the stay order would stand vacated. On February 19, 1957, another 
order was passed by this Court when its attention was drawn to the non-com- 
pliance’of the conditions stated inthe order of January 16,1956, on the part 
of the appellants. The stay. order was nót vacated as the appellants were or- 
dered te do certain things and because of the undertaking given by them that 
they would deliver forthwith possession of the premises to the respondents in 
the event of the appeal being dismissed or decided against them. Having re- 
gard te the undertaking given, as also the fagt that execution of the decree in 
suit No. 483/4400 of the Court of Small Causes, Bombay has been delayed long 
enough, we are unable to accede to the request made by the appellants. - 

The appeal is accordingly dismissed with costa. ; a Be 

3 | Appeal dismissed. 


_INCOME-TAX REFERENCE. 


F x d - 
Before the Hon'ble Mr. M. C. Chagla, Chef Justice, and Mr. Justice S. T. Desai. 


THE COMMISSIONER OF INCOME-TAX, AHMEDABAD v.  MASSRS. 
GOKULDAS HARIVALLABHDAS, NADIAD.* 

ETIE EE A (XI of 1922), Sec. 28(1)(c)—Income-tar Officer finding explena-~ 
_ thon given by assessee regarding a credit entry in his books falsze—Such receipt assessed 
as income from undisclosed sources—Income~-tax Officer instituting proceedings against 
Gesessee under s. 28(1)(c) and imposing’ penalty—Whether explanation given by 
asseasee found to-be false entitled Income-tax Officer to conclude that assessee had 
committed the offence—Decision given by Income-tax Officer in assessment proceeding 
whether binding upon authority trying assessee for offence under Act. 

The assessee was called upon by the Income-tax Officer to explain a certain credit 
_ entry in his books of account. The asseasee gave his explanation, but the Income-tax 
Officer found this explanation to be false and proceeded: to amem the amount re- 
presented ‘by this entry as income from undisclosed sources. The Income-tax Officer 
also instituted proceedings against the assemsee under s. 28(i)(c) of the Indian Income- 
tex, Act,-1922, and imposed a penalty upon the assesses. The appellate Tribunal‘ held 
that the penalty could not be imposed upon the assessee. On a reference to the High 
Court the Department contended that inasmuch as the explanation given by the assessee 
, was found to: be: false, that fact in itself was sufficient to entitle the Income-tax 
ee Oe eee ie merce ee ee orrence woke 
called for the penalty:—. 

Hela tact au che care a din amcends ous dak Raha vive an mesic 
culars aboyt.his income it waa for the Department to establish that the receipt consti- 
tuted “Income” of the assessee atid it was not possible to infer from the falseness of 
7S Peete 8 Cayenne Mee Si revere a iponedtated an: income,at ithe 
assesses, and ' 

that as the Depaxfment had failed to establish that the recelpt constituted “income” 
‘af the assesses, the charge against the asmomee was not sustainable. 

A decision given in an assessment proceeding is not binding upon the authority 
who tries the assessee for an offence.under the Indian Income-tax Act, 1922. There- 
fore, it is open to the Income;tax Officer in penalty ‘proceedings to consider his own 

_ finding that a certain receipt constituted an income for the relevant asseemmenit year, 
Here oon roe Dy ibak dading: Hf any, other evidence is produced in the penalty 


i ' *Decided, Maroh 14; 1988: Income-tex Reference No, 55 of 1957, 
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proceedings, it would be open to him to come to a different conclusion and equally 
it would be open to the Tribunal to come to a different conclusion an the point 
Dwarka Prasad Sheokaraen Das v. Comme. aac P.; referred to. 


Tre facts appear in the judgment. 


G. N. Joshi, for the Commisioner of Income- fac 
8. P. Mehta with Mahendra H. Shah, for the assessec. 


CHaaua CJ. It is difficult to understand why the Tribunal has made this 
reference. dt appears that the assessee was assessed to tax on an income of 
Rs. 15,208 which the Department held to be income from undisclosed sources. 
A partnership was being carried on between two brothers Chimanlal and Mani- 
lal. Manilal died in the 8. Y. 2000. In the relevant account year 8, Y. 2003, 
which corresponds to the assessment year 1948-49, the asseasee firm was con- 
stituted by two partners, Chimanlal and Rasiklal, the son of Manilal. Upto 8. 
Y. 2002, the firm carried on business at Nadiad only. On October 25, 1946, 
which was the first day, of the account year 8. Y. 2008, the asseasee opened a 
branch in Bombay, and ‘the following credits appeared in the books of account 
of the Bombay Branch: 

Rasiklal Manilal Rs. 7,801 
Jaswantlal Chimanlal Rs. 2584 
Jayantilal Chimanlal Rs. 2534 
Sunderlal Chimanlal Rs. 2534 


the last three being the sons of Chimanlal. hia eate wa tod by the Ine 
come-tax Officer, and when Chimanlal was called to explain this entry, his ex- 
= lanstion was that his brother Manilal had sold ornaments of his first wife and 

kept with him the sale proceeds. After his brother died his widow oon- 
tinued to remain in the house, but she left about after two years, and after she 
had left, the amount was divided half and half between the branch of Manilal 
and Chimanlal’s branch. Now, the Income-tax Officer found this explanation 
to be false, and thereupon proceeded to assess this amount as income from un- 
disclosed sources. The Income-tax Officer also instituted proceedings against 
the assesses under s. 28(1)(c), and the result of these proceedings was that he 
imposed a penalty of Re. 4,000. Against this, an appeal was preferred to the 
Appellate Assistant Commissioner, and the Appellate Assistant Commissioner 
confirmed the order, and from the decision of the Appellate Assistant Com- 
missioner an appeal was preferred to the Tribunal. Two members of the Tri- 
bunal took the view that the penalty-could not be imposed upon the assesses 
and thereupon this reference has been made by the Tribunal. 

Now, the question, which we are asked to answer, is whether the assessee has 
committed an offence as described in sB. 28(1)(c) im regard to its income of the 
previous year 8. Y. 2008 relevant for the assessment year 1948-491 Now, on 
the face of it, the question appears to be a question of fact. Whether the asse- 
see has committed an offence or not, it is for the Tribunal to decide, and the 
majority of the Tribunal having decided that he has not committed an offence, 
the matter is concluded. We are not a further Court of appeal to sit in judg- 
ment on the decision of the Tribunal. It ia, therefore, ible to dispose of 
this reference on the narrow ground that no question z, law arises from the 
order of the Tribunal, and the question as framed is a question of fect and not 
a question of law. But, as the matter is of some importance and has been ar- 
gued. at some length, we will reframe the question so as tp bring out the real 
controversy in regard to law between the Department and the assessee, and the 
question that we will reframe will be as follows: 

FW listhex ‘have wen Gvidents to- funtify tha: hiding of he Teibaual tial dnd caesa 
had not committed an offence as described In Section 28(1)(c) in regard to Hs income of 
the previous year 8 Y. 2008 relevant for the assesament year 1948-49?” 


Now, the view taken by the dissenting member of the Tribunal, and which view 


1. (1953) 24 I. T. R. 210. 
L. R.—81. 
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is also pressed upon us by Mr. Joghi, ig that inasmuch as the explanation given 
by the assessee is found to Be false, that fact in itself is sufficient to entitle the 
Income-tax Officer to come to the conclusion that the assesses has committed the 
offence which calls for this penalty. Now, it is true that in the assessment pro- 
ceedings, it is open to the Department to take the view that if a certaim receipt 
appears in the books of account of the asseasee, and the agsessee is not in a position 
to give an explanation in regard to that receipt, that receipt constitutes an income 
from undisclosed sources. But the question that we have to consider is whether it 
is open to the Department, to come to a similar conclusion when proceedings are 
taken under s. 28(1)(c). The proceedings under s. 28(1)(c) in théir very 
nature ùre penal proceedings and the elementary principles of criminal juris- 
prudence must apply to these proceedmgs, and nothing is more elementary at 
Jeast in this country in criminal jurisprudence -than the principle that the bur- 
den of proving that the accused is guilty is always upon the prosecution, and 
Mr. Joshi seams to suggest, though not quite definitely, because he cannot do 
go, but impliedly, that the principle somehow gets altered when we come to the 
revenue law.- Now, the asseasee is not charged with having given a false expla- 
nation. This is not the gist of the offence under s. 28(1)(c). The gist of the 
offence under s. 28(1)(c) is that the asseasee concealed the particulars of his 
income or deliberately furnished inaccurate particulars of such income. 
Therefore, the Department must establish that the receipt of Ra. 15,203 constitutes 
‘‘imeome’’ of the asseasee. There is not an iota of evidence on.the record except 
the explanation given by the asseasee, which explanation has been found to be 
false. Now, it does not follow that because the particular explanation given by 
the assesses is false, therefore, necessarily the receipt of Re. 15,208 constitutes 
a taxable income of the assesses. There may be hundred and one other possibili- 
ties as to how this receipt came into the books of account of the assessee. Take 
one instance, which Immediately strikes one’s mind. The asseasee may have gone 
to the race course and earned this sum of Rs. 15,208 by means of a very fortu- 
nate and successful betting. He may wish to conceal that fact and he may have 
given a false explanation as to how he came by this sum of Re. 15,208. There- 
fore, it becomes obvious that when you eliminate the explanation of the assesses, 
which it is open to the Department to do, something must be left which will lead 
to the inference that the receipt of Rs. 15,203 constitutes an income. Now, 
if you wipe.off from the slate this evidence, nothing whatever remains, and as 
we have just said, the very basis of the decision against the assesses is that the 
explanation he gave was a false one. As a matter of fact, the member of the 
Tribunal, who took the view in favour of the Department, puts it m this way: 
“Where, however, the explanation given is so improbable that it amounts to being 
false then, I believe, the assessee exposes himself to the penalty leviable under Section 
#8(1)(c).” l E 
With respect to this member, he seems to overlook the fact, as we have already 
suggested, that the assesses is not being prosecuted for giving a false explana- 
tion. ‘The charge against him is that he gave inaccurate particulars about his 
income, and it is not possible to infer from the falseness of the assessee’s expla- 
nation that the receipt necessarily constitutes an income of the assesses. It is 
hardly necessary to emphasise that the agseasee is not called upon to prove his 
innocence; it is for the Department to establish his guilt. I£ there was any 
evidence on which the Income-tax Officer had relied, then undoubtedly it was 
for him to bė satisfied under the provisions of s. 28(1) (c), but when there is no 
evidence, the majority of the Tribunal was perfectly right in coming to the con- 
~ clusion that the charge against the assessee was not brought home to the 
There is one other. aspect of the matter, which is also of considrable importance. 
The President of the Tribunal, when the: matter was referred to him, with two 
members having differed, also took the view that the income in respect of which 
the. penalty proceedings were Jannched, was not earned m the assessment year 
and, therefore, these penalty proceedings could not have been taken. Now, Mr. 
Joshi says that once an assessment’ has béeri made ‘with regard to this income the 
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assessment became final and conclusive as no appeal was preferred against it, 
and it was not open to the President to take the view that the income was not 
earned in the assessment year. In effect, what is suggested by Mr, Joshi is that 
the finding of the Income-tax Officer in the assessment proceedings that this 
eh ate receipt constituted an income for the assessment year 1948-49 was a 

ding which was binding upon the Income-tax Officer in the penalty proceedings 
and ultimately upon the Court of appeal from that decision. In our opmion, 
that contention is untenable. It has often bean said that each proceeding under 
the Income-tax Act is a self-contained proceeding and the findings in one pro- 
ceedings do not become binding in respect of other proceedings. Now, it is 
difficult to understand why this well-known principle should be departed from 
in penalty proceedings. Jf anything, if the principle is not well established so 
far as the agsessment pro i are concerned, then it should be estgblished 
go far as penalty proceedings are concerned. The assessment proceedings 
are taxing proceedings; the penalty proceedings are criminal proceedings in 
their very nature, and a decision given in an assesament proceeding cannot pos- 
sibly be binding upon the authority who tries the assesses for an offence. 

If any authority was required for this proposition, it is to be found in 
a judgment of the Allahabad High Court in Dwarka Prasad Sheokeran Das 
v. Commr. of Inc.-Taz, U.P.) What the Allahabad High Court held was that 
although the findings in the assessment proceedings may constitute a material 
on which the Income-tax Officer may act in any penalty proceedings, they do not 
constitute res judica. Therefore, it is perfectly open to the Income-tax Officer 
in the penalty ee to consider his own finding that this receipt constitu- , 
ted an income for the assessment year, but he is not bound by that finding. If, 
for instance, any other evidence was produced in the penalty proceedings, it 
would be open to him to come to a different conclusion. If it was open to the 
Income-tax Officer to come to a different conclusion, clearly equally it was open 
to the Tribunal to come to a different conclusion on this point. 

The result is that the asseasee must succeed and we must answer the question, 
as we have reframed, in the affirmative. 


Commissioner to pay the costs. 
Solicitor for the applicant: A. S. Parikh. 


APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 


J. P. TIWARI v. BHIMRAS HARLALKA.™ . 
Bombay High Court Rules, Rule 289—Civil Procedure Code (Act V of 1908), Secs. 2, 118— 
Bombay Insolvency Rules, 1910, Rule 53(B)(5)(c)—Presidency-towns Insolvency 
Act (II of 1909), Sec. 13—Decree drawn up under r. 289 without provision regarding 
coste—Whether insolvency notice can be founded on such decree—Insolvency notice 
whether can be challenged on ground that decree on which it is based is not validly 
end properly’ passed—Whether Insolvency Court can go behind decree. 

A decree drawn up under r. 299 of the High “Court Rules without a provision for 
costs being drawn up, once it is sealed by the seal of the Court, becomes a formal ad- 
judication contemplated by s. 2 of the Civil Procedure Code, 1908, has all the indicia 
of a decree and becomes executable. An insolvency notice can, therefore, be founded 
on such e decree. 

Rule 289 obviates the necessity on the part of a party who obtains a decree from 
the Court for applying for an order contemplated by s. 118 of the Civil Procedure 
Code. 


1 (1983) 941. T. R. 410. Appeal) No. 14 of 1958; Tneolvency No. 
"Decided, February 25, 1958 O. O. J. N/856 of 1957. 
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An insolvency, notice cannot be challenged by the judgment debtor on the ground 
that the decree on which it is based was not validly and properly passed against him. 
The power of the insolvency Court at the stage of considering the validity of the 
insolvency notice is confined to determining whether any amount is due under the 
decree to the judgment creditor. It would not be open to the insolvency Court at 

this stage to permit the debtor to challenge the very validity of the decree. 

’ In re Fraser: Ex Parte General Bank of London, referred to. 


Onn J. P, Tiwari (defendant No. 2) was a director of Messrs. M. & T. Films 
Ltd. (defendant No. 1), a private limited comp ~~ carrying on business as pro- 
ducers of cinematographic pictures. Defendant No. 2 was also carrying on busi- 
nees of ‘his own in the name and style of Tiwari & Co. On June 5, 1952, Messrs. 
Bhimraj Harlalka (plaintiffs) advanced a sum of Re. 60,000 to defendant No. 1, 


and defendant No. 1 and defendant No. 2 execyted jointly a promissory note in . 


respect thereof promising thereby jointly and severally to repay the amount of 
Re. 60,000 on demand with interest at nine per cent. per annum. The defendants 
failed to repay the amount and the plaintiffs filed a summary suit to recover the 
amount. Leave to defend was granted and the defendants filed their respective 
written statements. The suit came on for Sea before Coyajee J. on 
January 29, 1957. Counsel appeared for defendant No. 1 and defendant No. 2 
appeared in person. After the evidence of a aa in the plaintifs’ firm was 
partly recorded, defendant No. 2 applied for R Grana aT upto January 30, 1957, 
on the ground that he wanted to engage solicitors and counseL When the suit 
in reached hearing on July 19, 1957, defendant No. 2 had not engaged either 
. his solicitors or counsel and he further cross-examined the partner of the plain- 
tiffs’ firm. On July 22, 1957, when the suit again reached hearing, defendant 
No. 2 again applied for ‘adjournment upon the ground that he was not well and 
had some sort of gastric trouble. After hearing counsel for the plaintiffs and 
defendant No. 2, Coyajee J. passed a decree for Rs. 60,000 against the defendants. 
The plaintiffg on November 19, 1957, took out an insolvency notice based upon 
the judgment of Coyajee J. Defendant No. 2 took out a notice of motion to set 
aside the insolvency notice. The notice of motion was heard by Shelat J. who 
dismissed it on February 11, 1958, observing in his Judgment as follows :— 


SHELAT J. Reliance was placed on r. 52B() of the Rules framed under the 
Presidency-towns Insolvency Act. Mr. Desai conceded that his case did not fall 
under sub-cls. (a) and (b) of cl. (5), but that it fell under the residuary sub-cL 
(o) which provides that a person served with an insolvency notice may apply 
to set it aside ‘‘on any’ other ground which would in law entitle him to have 
the notice set aside’. Basing his argument on this sub-clause Mr. Desai argued 
that even where a decree has been ‘passed by a Court after taking evidence, 
hearing the parties and deciding the issues raised in the suit, the Insolvency 
Court should re-open the decree, go into all the questions raised in the suit and 
allow evidence to be led all over again once a debtor challenges that decree on 
any ground allowed to him in law. For this proposition he has relied upon 
the decision in Jethmal Narandas v. Makadso Anandji Dhoria?, where it is said 
that under s. 13(2) of the Presidency-towns Tisolvency Act the Court must be 
satisfied as to the validity of the debt of the petitioning creditor in the interest 
of the other creditors. The ground for so holding was that in insolvency matters 
the question that arises is not merely between the petitioning creditor and the 
debtor, but the rights of other creditors of the judgment-debtor have also to be 
considered and, therefore, the Court must consider whether the petitioning 
creditor has a good debt and it is not bound by any decree as between the judg- 
ment-creditor and the judgment-debtor. But the learned Chief Justice, who 
delivered the judgment, also said that the judgment-debtor may be estopped 
. from disputing the decree although the Insolvency Court is not so estopped. 

The facts there were that the debtor and his wife borrowed from the creditor 
Rs. 14,000. They passed a promissory note and pledged certain ornaments as 
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security for the repayment of the loan, One of the ornaments, a kada, was 


‘subsequently sold for Ra. 8,000 and that amount was taken ak part payment of 


the debt. Another ornament, a bracelet) was also sold for Ra. 995 for which also 
credit was given to the debtors leaving a balance of Rs. 10,845 due and payable 
under the said promissory. note. Subsequently it was arranged between the 
parties that the remaining ornaments should be sold to the creditors for a sum 
of Ra. 9,000 and a fresh promissory note for the balance of Re. 8,308-1-6 should 
be given by the debtors. The debtors failed to pay the balance with the result 
that a summary suit was filed against them and a decree therein was passed for 
Rs, 4,821-14-.0. The debtors failed to pay the decretal amount and an inaol- 
vency notice was taken out. The debtors did not pay the decretal amount even 
then, and, consequently, the creditors applied for an order adjudicating them as 
ingolvents. The debtors alleged that the creditors had sold the kada and the 
bracelet for a larger value than they had given credit to, and that if they had 
accounted for the true figure nothing would have remained payable to them. 
Reliance was placed by the learned Chief Justice on certain observations made 
in Ez Porte Lennox: In re Lennon confirmed in In re Fraser: Ex Parte Central 
Bank of London®, in which it is observed that the debtor was entitled on the hear- 
ing of the petition to challenge the debt on the very grounds which he had set 
upon in the suit in which the decree was passed against him but which grounds 
he had abandoned, the principle being that, however much the debtor might be 
estopped by hik conduct as against the petitioning creditor, the Insolvency Court 
must be satisfied as to the validity of the debt in the interests of other creditors. 

Mr. Desai also relied upon the unréported decision in Hruchshaw Ardeshir 
Dubash v. M/s Ice Supplies, Bombay. That was a notice of motion, as im this 
case before me, taken out by the appellant to set aside an insolvency notice in 
respect of a decree passed against him on September 26, 1947. The ground 
urged there was that there was an agreement between the appellant and the 
judgment-creditor after the decree was passed that the decree would not be 
executed and that satisfaction would be entered upon that decree. The ap- 
pellant’s contention was that in view of that agreement no debt remained dus 
and payable by him under the decres, ‘Coyajee J., who heard the notice of 
motion, dismissed it not on merits, but on the ground that this contention could 
not be taken upon an application to set aside an insolvency notice and might 
well be considered as and when the judgment-creditor presented a petition for 
the adjudication of the appellant as an insolvent. The appeal Court set aside 
the order of dismissal and remanded the matter to the trial Court, the ground 
for so doing being that there was nothing in the Act or any provision of law 
disentitling or preventing the appellant to take up the ground he had taken at 
the stage of his application to set aside the msolvency notice. 

Now, I do not really know how Mr. Desai can avail of either of these two deci- 
sions for his somewhat wide contention that a judgement-debtor is entitled to 
ea “ie all Sera ia eager Ra eared, cross-axamined the 

laintiff’s witness, raised all the contentions available to him and where the 
Conrt assing the decree had gone into and gi its findmgs on all the issues 
raised before it. If Mr. Desai were to be right, his contention would lead to a 
conclusion that there must be a de novo trial of the suit, already concluded, be- 
fore the Insolvency Court. I do not think that that proposition is in any way 
warranted by the decision in In re Lennoz or the decision in Jethmal Narandas’ 


case. The only thing that is laid down there is that the Insolvency Court being - 


a Conrt of conscience is not estopped from going behind a decree in order to 
satisfy itself as to the validity of the debt, but is ndt the same thing as a 
right of judgment-debtor to challenge the decree and to ask the Insolvency 
Court to re-agitate the questions already desided by a competent Court. In In re 
Flatu: Ex Parte Scotch Whæky Dtsitiers* Lord Bisher in fact discountenanced 
suth a contention observing that the proposition that the Court of Bankruptoy 
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is bound in bis: case as a matter of course to go behind a judgment was Jae 
- posterous proposition. What the decision had laid down was simply that 
is a judicial discretion in the Insolvency Court to go behind a decree where evi- 
dence is brought to show that there has been either fraud or collusion or mis- 
carriage of justice so as to cause the Insolvency Court to enquire into the vali- 
dity of the debt. As I have already pointed out, the allegation made by the 
Sudgment-debtor in hia affidavit in: support that the judgment-creditors had 
been guilty of suppression of material facts or of practising fraud on the Court 
passing the decree waa given up by Mr. Desai on the ground that he was not in 

osition to support those allegations. There is, therefore, no contention raised 
before mt, much less any evidence in the affidavit, to show that there was sup- 
pression of facta or that some fraud had been practised upon the Court passing 
the decree or that there was any miscarriage of justice at the time when the 
decree was passed:: At page 86 of the report Fey L. J. also quotes approvingly . 
the observations made in In re Saville: Ex Parte Savile’ where it has been | 
stated :-— 

irises E E E OE faeces S ee pace Pena ee EE T 
mere fact of a judgment having been recovered does not prevent the Court of a Ban- 
kruptcy, if sufficient reasons are givén for doing so, from going behind the judgment. 
But it does not decide that, there being a Judgment, on the mere suggestian of the debtor 
that the judgment is bad, the Court of Bankruptcy la bound to go behind the, judgment 
and enquire into the validity of the debt.” 

In the case before me the judgment-debtor has not been able to show any suff- 
cient cause which would make me go behind the decree pissed by Coyajee 
J. on the ground either of fraud, collusion or miscarriage of Justice. As I have 
already stated, the judgment-debtor has alleged fraud and suppression of mate- 
rial facts, but when I asked Mr. Desai if he was in a position to sustain these al- 
legations, he waa fr enough to concede that he was not. The-other grounds 
taken are that Coyajee J. ought to have granted time to the Official Liquidator to 
enable M/s. Chimanlal Motiram and Co. to consider whether they should indem- 
nify the Liquidator in costa and to enable the Liqnidator to continue to defend 
the suit and to prosecute the counterclaim. To that the answer is clear that 
Coyajee J. was not bound to grant the adjournment especially as as late as July 
1957, M/s. Chimanlal Motiram & Co. had not even made up their minds 
whether to indemnify ‘the Liquidator or not. 

The last ground is equally unsubstantial for that is that the order passed by 
Coyajee J. refusing to adjourn the suit on July 22, 1957, upon the allegation 
that the Judgment-debtor was not unwell on that day was not correct. Now, 
it is clear from the order passed on that application that Coyajee J. entirely 
disbelieved the ground ‘urged by the Judgment-debtor and actually found that 
the judgment-debtor was on that day in a position to continue to cross-examine 
the plaintiffs’ witness and to go on with the suit. I do not think that in these 
circumstances I am called upon by any statutory provision to go behind that 
order, rejecting the application for adjournment, for that in substance would 
be the contention that 1s urged by Mr. Desai before me. In these circumstances 
I find that no cause has been established by the judgment-debtor to behind 
the decree or reagitate the several issues raised in- that suit which, as I have al- 
ready pointed out, were concluded by the learned Judge passing the decree, 

After the arguments were over Mr. Gamadia stated to me that Mr. Desai was 
not in a position to continue to appear and that he was appearing in his place. 
At this late stage Mr. Gfamadia sought leave to urge a fresh point stating that it 
was a point of law. I must say that the new point raised by Mr. Gamadia has 
. an element of ingenuity in it. Relying upon s. 118 of the Civil Procedure Code 
Mr. Gamadia urged that the judgment-creditors were not the creditors of the 
judgment-debtor as the decree was not such as could be executed by the judg- 
ment-creditors against the debtor. Section 118 of the Civil Procedure Code 
provides that where the High Court considers it necessary that a decree passed 
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by it in its ordinary civil jurisdiction should be executed before the taxation of 
costa, it may order that the decree shall be executed forthwith except as to so 
much thereof as relates to the costs. From this section it was contended that 
inasmuch as the costs ordered in the decree have not yet been taxed, the decree 
is not one which can be executed as no partial execution thereof is permissible 
and, therefore, the decree-holders are not the creditors of the judgment-debtor. 
Mr. Gamadia urged that the insolvency notice, therefore, was incompetent under 
s. 9(1) of the Presidency-towns Insolvency Act. o, 

In support of this contention Mr. Gamadia relied upon the decision in Es 
Parte Woodall: In re Woodall’ where it is stated that where a judgment-credi- 
tor is dead, his executors, until they had obtained leave of the Court, cannot 
issue bankruptey notice against the jpdgment-debtor. That was a case under 
O. XLO, r. 28, of the Supreme Court Rules which provides that leave must be 
obtained before execution proceedings are taken out in a case where any change 
has taken place by death or otherwise in the parties entitled or liable to execu- 
tion. That decision, to my mind, would only be an authority for the proposi- 
tion that an executor is not entitled to commence execution proceedings against 
a judgment-debtor until he has first obtained leave of the Court and, therefore, 
being one who is not even competent to execute the decree without such a leave, 
a fortiori he is not competent to issue an insolvency notice. I do not see how 
the decision in In re Woodall supports Mr. Gamadia for his proposition that 
the decrees by virtue of s. 118 of the Civil Procedure Code is not executable and 
that the decree-holder is not competent until the costs are taxed to execute the 
decree and, therefore, the insolvency notice taken out by him is not valid under 
s. 9(1) of the Insolvency Act. He has next relied on the decision in H. B. In re,2 
a decision based on s. 4(1)(g) of the Bankruptcy Act, 1883, which specifies acts 
of bankruptcy as s. 9 of our Act does. It is again clear that the only thing that 
is laid down in this decision is that where a creditor and a debtor have entered 
into an agreement to the effect that the debt should stand at a certain amount 
and that it should be payable by certain instalments, but the judgment is signed 
for the entire amount and without any reference to the instalments, and where 
the debtor fails to pay instalments as they fell due, the insolvency notice taken 
out not for the decretal amount but only for the instalments in arrears was not 
a proper notice as it did not require payment of the debt in accordance with the 
terms of the judgment. It was there held that non-compliance with a judgment 
under that sectipn was not an act of bankruptcy so long as the terms of the judg- 
ment are controlled by an outside agreement between the judgment-debtor and 
the creditor. It is obvious that this decision turned upon the provisions of 
s. 4(1)(g) of the English Bankruptcy Act of 1883 which provides that if a 
creditor has obtained judgment against the debtor for any amount, and execution 
thereon not having been stayed, has served on him a bankruptcy notice requir- 
ing him to pay the Judgment debt in accordance with the terms of the judg- 
ment, and the debtor does not, within seven days after service of the notice, 
either comply with the requirements of the notice, or satisfy the Court that 
he has either a counter-claim or a set-off or a cross demand which equals or 
exceeds the amount of the judgment debt, a debtor can be said to have com- 
mitted an act of bankruptcy. There being, therefore, an agreement entered 
into by the parties, which agreement was not incorporated in the final judgment 
that was passed, it is clear that a bankuptcy notice issued on default of that 
agreement was not m accordance with the terms of the final judgment. That 
decision was a Judgment on facts entirely dissimilar with the present facts, and, 
therefore, cannot avail Mr. Gamadia. i 

But the case in point is the one in GJ. In re9: GJ. Ez-parte where on facts, 
exactly similar to the ones before me, an argument similar to the one advanced 
by Mr. Gamadia was put forward. The plaintiff there recovered judgment on 
February 28, 1905, in an action against the judgment-debtor in the King’s 
Bench Division for ‘‘ £1,500 and costs to be taxed’. On March 7, 1905, the 
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creditor served the debtor with a bankruptcy notice requiring him to pay the 
£1,500, the amount of the judgment debt. The costs of the action had not then 
been taxed but on March 15, they were taxed at £13 3s. 8d. The debtor did not 
comply with the bankruptcy notice; and on April 6 the creditor presented the 
bankruptey petition in which he alleged that the debtor was indebted to him in 
the sum of È 1513 3s. 8d. the mount due on the final j t ‘“‘being as to 
£1,500 money lent by me to the said (debtor) and as to £13 38s. 8d. costa of 
the said judgment.’’ On behalf of the debtor it was contended that the notice 
was not a valid one as it was not in accordance with the final judgment as 
the costs were not ascertained on March 7, when the bankruptcy notice was 
issued and, secondly, that a creditor was not entitled to split up a' judgment- 
debt into two and serve a bankruptcy notice in respect of part of the debt, 
unlesa he abandons the other part. These contentions were negatived and’ it 
was held that by virtue of r. 18 of O. XLII of the Rules of the Supreme 
Court, which entitles a creditor to issue separate writs of execution for the 
sum of money decreed in his favour and costs, the notice was valid. 

Mr. Gamadia, however, urged that the decision in G. J. In re cannot apply to 
the present case as it was based on the provisions of r. 18 of O. XLII of the. 
Supreme Court Rulea which provides expressly that upon any judgment or 
order for the recovery or payment of a sum of money and costs, there may 
be, at the election of the party entitled thereto, either one writ or separate 
writs of execution for the recovery of the sum and for the recovery of the costs, 
but a second writ of execution must only be for the costs. In my view, that is 
precisely what s. 118 of the Civil Procedure Code provides, for under this 
section the plaintiff is entitled to apply for an order for the execution of the 
decree before costs are taxed. Section 118 itself recognises that a decree is execu- 
table as a final judgment before costa are ascertained by taxation. I am fortified 
in this conclusion by rr. 289 and 290 of our own Rules. Rule 289 provides 
that whenever costs are awarded and either party is desirous of having the 
decree or order drawn up before the same are taxed, the award of the costs 
of the suit or order, as the case may be, would be inserted in the decree follow- 
ed by the words ‘‘when taxed and noted in the margin hereof’’. Rule 290 
then says: i Go o 

“In such cases, when the party to whom costs are awarded desires to have the costs 
noted on the decree, the Prothonotary and Senior Master shall, on production to him of 
the Taxing Master’s allocatur, enter the amount af costs allowed therein on the margin 
of the decree, and the costs of making such entry shall be allowed by the Prothonotary 
and Senior Master to such party in addition to the costs of execution.” 

If Mr. Gamadia were to be right in his contention, these rules could not have 
provided for the drawing up of the decree after which only execution proceed- 
ings can be started before the costs are taxed. Section 118 of the Civil Pro- 
cedure Cods and these rules make it clear that the decree can be drawn up even 
though the costs awarded therein are not yet taxed and it is possible even where 
the costa are not yet taxed to execute the decree under the provisions of s. 118 
of the Civil Procedure Code. In my view there is potas Sega s. 1148 of the 
Civil Procedure Code or s. 9(t) of the Presidency-towns lvency Act to 
warrant a conclusion that till the costs are ascertained by taxation the decree 
is one of which execution is not possible or is stayed. The real test is the 
one applied by Mr. Justice Wright in Wenham In re. Battams, Ex parte’, viz., 
was execution when the bankruptcy notice was taken out possible against the 
judgment-debtor? In, other words, was there anything that could have pre- 
vented the jJudgment-creditors before me from executing their decree against 
the debtor? In my view, there was nothing to preclude the execution of the 
decree under s. 118 of the Civil Procedure Code, for that very section provides 
that the judgment-creditor is entitled to ask for an order that the decree 
should be executed before the costs are taxed. If Mr. Gamadia were.to be 
right, it would mean that the judgment-creditor would have to wait for an 
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indefinite period until the costs are taxed, a mischief which is precisely sought 
to be avoided by s. 118 of the Civil Procedure Code itself and rr. 289 and 290 
of our Rules. l 

In these circumstances I do not find any difficulty in coming to the conclusion 
that there is no substance in the several contentions raised by the Judgment- 
debtor and the insolvency notice taken out by the judgment-creditors fulfils 
all the requisite requirements of a. 9(¢) of the Insolvency Act. The notice of 
motion, therefore, is dismissed with costs. 

Defendant No. 2 appealed. a 


8. V. Gupte, with N. K. Gamadia, for the appellant. ° 
M. P. Laud, for the respondent. 


CHaaua C.J. An interesting point under the Insolvency law arises an this 
ap A summary suit was filed by the respondents against M. & T. Wilms 
Ltd. and the appellant, who is the managing director of that company. The 
suit was on a promissory note dated June 5, 1952, for Ra. 68,858-5-9. Leave 
to defend was given to the defendants, and the litigation went through certain 
vicissitudes which we need not deal with, and ultimately Mr. Justice Coyajee 
passed a decree for the amount claimed against both the defendants. It may 
be stated in passing that although the appellant made an attempt to get the 
hearing of the suit adjourned on the ground of his illness, the adjournment was 

and the learned Judge passed the decree on merits. It may also be 
mentioned that the appellant actually cross-examined the witness of the plain- 
tiff, although he did not give any evidence himself. The judgment was passed 
on July 22; 1957. An insolvency notice based upon that judgment was taken 
out by the respondents on-November 19, 1957. A notice of motion was taken 
out by the appellant to set aside that insolvency notice. “That notice of motion 
was dismissed by Mr. Justice Shelat, and the appellant has come in appeal. 

Two points have- bean urged by Mr. Gupte. The first is that the decree 
passed by this Court is not executable, and, therefore, an insolvency notice 
cannot be founded on that decree. It is well settled that if there is any im- 
pediment in the way of a judgment-creditor executing the decree or if the 
decree is not presently executable, no insolvency notice can be founded on 
such a decree. It is not necessary that execution of the decree should be 
stayed formally by the executing Court. Even without any such formal order 
of stay, if the judgment-creditor ia not in a position to satisfy the insolvency 
Court that he has a right to execute the decree in prassents, the insolvency 
notice taken ont by the judgment-creditor must fail. Relyimg on these prin- 
ciples, what is urged by Mr. Gupte is that the decree was for a certain amount 
and interest and taxed costs, and the insolvency notice calls upon the judgment- 
debtor to satisfy the decree only to the extent of the principal and interest 
and not with regard to costs. It is said that under the Civil Procedure Code, 
when a decree is passed by the High Court on its Original Side for a certain 
amount and costs, the decree is not executable with regard to the amount un- 
‘less the Court has given express leave to the judgment-creditor to execute the 
decree only in respect of the amount with interest leaving out the provision 
with regard to costs, and for this purpose reliance is placed on s. 118 of the 
Civil Procedure Code. That section provides that where any such High Court 
—and our High Court is such High Court—considerg it necessary that a decree 
passed in the exercise of its original civil jurisdiction should be executed be- 
fore the amount of the costs incurred in a suit can be astertained by taxation, 
the Court may order that the decree shall be executed forthwith, except as to 
so much thereof as relates to the costs. Now, let us understand the principle 
of this rule. On the Original Side of this High Court, we have a dual system 
and we have a system of taxation and when taxed costs are awarded, it takes 
a considerable time before the costs are taxed. In order not to permit the 
judgment-debtor from holding up execution of a decree, s. 118 provides that 
the Court may permit the execution of the deeree except as to so much thereof 


970 THE BOMBAY LAW REPORTER. [VOL, LX. 


as relates to dosta. Now, a decree ia the formal expression of the adjudication 
made by the Court with regard to the questions that arose for determination, 
and when a Judge on the Original Side passes in favour of the plaintif a 
judgment for certain amount and costs, the decree being the formal expression 


`~ 


of that judgment must embody the whole of that judgment and therefore ne- , 


cessarily the provision with regard to costs. Till such formal expression has 
been given to the judgment of the Court, the decree is not executable, and in 
order to obviate the diffculty arising in a case where the taxation of the coats 
would take some time, s. 118 permits the judgment-creditor, as it were, to exe- 
cute a decree which strictly does not constitute the formal expression of ad- 
judication inasmuch as the provision with regard to costs has not been embodied 
in that decree, and it is perfectly true that an order from the Court for a 
decree to be executed is required, if it is a decree not in the proper sense of 
the teem as defined by s. 2 of the Code. Bat what is overlooked in putting 
forward this argument is r. 289 of the High Court Rules and that Rule pro- 
vides that whenever costs are awarded, and either party is desirous of having 
the decree or order drawn up before the same are taxed, the award of the costs 
of the suit or order, as the case may be, will be inserted, followed by the words 
‘when taxed and noted in the margin hereof’’. Therefore, r. 289 permits a 
judgment-creditor to draw up a decree without inserting in it the provision 
with regard to costs. Therefore, under r. 289, an adjudication which does not 
include in it the adjudication with regard to costs has been constituted a 
decree within the meaning of s. 2 of the Civil Procedure Code, and if such an 
adjudication has-been constituted a decree, then that decree is executable and 
s. 118 has no application. When it is permissible to a decree-holder to draw up 
a decree as provided under r. 289 and the decree is so drawn up, once it is 
sealed by the seal of the Court, it becomes a formal adjudication contemplated 
by s. 2, it has all the indicia of a decree and it becomes executable. We can- 
not accept Mr. Gupte’s contention that r. 289 was only enacted in order to 
permit drafting of a decree in a particular manner. The drafting of a decree 
has no significance unless the draft as permitted under the rules is constituted 
a decree within the meaning of the Code capable of execution. The result of 
r. 289, therefore, is that a decree without a provision for costs being drawn 
up'and sealed is capable of execution, and as we said before, s. 118 has no 
application to such a decree. If r. 289 had not been enacted, undoubtedly a 
specific order of the Court would have been necessary in a case where a judg- 
ment creditor wanted to execute a decree which did not contain the provision 
for costs, and that permission would have been necessary because the decree 
could not have been drawn up and the seal could not have been put upon the 
decree unless the provision with regard to costs was inserted in it. Therefore, 
to look at it from another point of view, r. 289 obviates the necessity on the 
part of a party who obtains a decree from the Court from applying for an 
order contemplated by s. 118 of the Code. 


The second contention urged by Mr. Gupte is that he wanted to satisfy the 
learned Judge below that notwithstanding the decree no debt was due by him 
to the respondents, and, therefore, the insolvency notice was not well-founded. 
In support of this contention the well-known principle of the insolvency law 
is requisitioned into assistance and that principle of insolvency law is that a 
decrees passed by a civil Court is not binding upon the insolvency Court, that 
even though the decree may become final and may be binding as between the 
parties to it, the insglvency Court being a Court of conscience, can go behind 
the decree and ascertain for itself whether in fact any amount was due to the 
ereditor. Now, what we have to consider is whether this principle is applicable 
to an insolvency notice, when the insolvency notice is being challenged as not 
having been properly taken out. It ig perfectly true, as pointed out by 
Mr. Gupte, that an act of insolvency is committed not by reason of the existence 
of a judgment against the debtor but by reason of the fact that an amount is 
due under or in respect of that judgment, which amount has not been paid by 
the debtor on his ie called a es to pay it. Therefore, the very basis of the 
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act of insolvency is non-compliance with the insolvency A which means 
that a judgment has been passed against the debtor, that Judgment has not 
been satisfied and although called upon to satisfy the judgment, the debtor 
fails to do so within the time mentioned in the BOHR and thereby commits an 
act of insolvency. 


Mr. Gupte says that if the insolvency Court can go behind the decree, there 
is no reason why the insolvency Court should not go behind the decree when 
it considers the validity of the insolvency notice, and saya Mr. Gupte that if 
the Judgment-debtor contends before the insolvency Court that, notwithstand- 
ing the judgment against him, nothing is due by him o the jndgment-cyeditor, 
it is open to the insolvency Court to consider that contention of the debtor. 
Now, the rules framed under the Insolvency Act provide for the grounds on 
which an ingolyency notice can be challenged. It is open to a debtor to chal- 
lenge an insolvency notice on the*ground that he has a counter-claim which is 

to or exceeds the amount claimed in the notice. He may also in the language 
of r. 52B(5)(c) challenge on any other ground which would in law entitle 
him to have the notice set aside. In our opinion, this ground cannot be a 
ground which challenges the very validity of the decree. For the purpose of 
the ingolyency notice the Court must accept the decree as final and binding 
upon the judgment-debtor. The ground contemplated by this sub-rule is an 
entirely different ground and we will presently explain what that ground can 
be. - Notwithstanding the passing of a decree, ara may be due to the judg- 
ment-creditor under that decree. Notwithstanding the passing of the decree, 
the decree may be satisfied or adjusted. In cases like ines: it is open to the 
Judgment-debtor at the stage of the insolvency notice to urge that there is no 
debt under the decree or in respect of the decree which he can be called upon 
to pay and in respect of which it could be said that he had committed an act 
of insolvency. In this connection, powers of the Insolvency Court are very 
wide. The Insolvency Court may go into the question as to what amount is 
due by a judgment-debtor, which the executing Court cannot. The Insolvency 
Court can take oral evidence which it is not open to the executing Court to take. 
It would not be bound merely to look at the decree itself. But the power of 
the Insolvency Court at this stage is confined to determining whether apy 
amount is due under the decree to the Judgment-creditor, It would not be open 
to the Insolvency Court at this } to permit the debtor to challenge the very 
validity of the decree. Now, in case that is exactly what the judgment 
debtor is attempting to do. He does not say that he has satisfied the decree or 
the decree has been adjusted or that nothing is due under the decree. His 
contention is that the decree was not validly and properly passed against him, 
in other words, he seeks to go behind the decree; and, in our opinion, at this 
stage it is not open for him to do so, and the reason is obvious because the very 
object of providing for an insolvency notice and for constituting a non-com- 
pliance with the insolvency notice an act of insolvency is that a valid and bind- 
ing decree haring been passed against the debtor, the debtor must satisfy that 
decrees on peril of his committing an act of insolvency. This does not mean that 
at no stage and in no circumstances the insolvency Court can go behind the 
decree, because when a petition is presented under s. 18 of the Insolvency Act 
for the adjudication of the insolvent on the ground that he has committed an 
act of insolvency by not complying with the insolvency notice, it would be open 
to the Judgment-debtor to contend that, notwithstanding the decree, no debt is 
due to the creditor, because s. 13 requires before an ord@r can be made on a 
ereditor’s petition that not only should there be an act of insolvency but that 
there should be a debt of the petitioning creditor, and, therefore, at that 
without challenging the validity of the decree in the sense that it is not bind- 
ing upon him for the purpose of the act of insolvency, the debtor could weH 
contend that if the Court were to go behind the decree, the Court would find 
that nothing was due to the creditor. Undoubtedly—and we wish to make it 
clear—it is discretionary with the Court to go behind the decree and it would 
be very rarely that the Insolvency Court would exercise that discretion. It 
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would depend ami the PE PEE of each case, and. we cannot lay down 
any general principle to guide the discretion of the Insolvency Court. Mr. 
Gupte has urged before us that if it is open to the Insolvency Court to go 
behind the decree at the stage of the petition for insolvency, there is no reason 
why we should hold that the Insolvency Court should not do the same at the 
stage of the insolvency notice. But as we have already pointed out, the two 
stages are entirely different and the legal implications of the two stages are also 
different. At the stage of considering the validity of the earl notice, the 
Court is confined to eee the question.as to whether the judgment- 
debtor can in law challenge tkat insolvency notice. At the stage of the peti- 
- tion fof adjudicating the debtar, the Court is not concerned with that question 
alone. It is also concerned with the other and important question whether 
apart from the Judgment debt, there is,a eee ’3 debt on which the petition 
for insolvency can be based. 

Reference was made to a judgment of the "English Court reported in In re 
Fraser: Ex Parte General Bark of London’, and that, in our opinion, really 
bringa out the same principles which we are attempting to anunciate. Now, in 
the first place, it must be borne in mind that this decision deals with the stage 
of the insolvency petition and the Court held that it was open to the Insolvency 
Court to go behind the judgment, but the learned Masters of the Rolls point out 
that the existence of the Judgment is no doubt prima faote evidence of a debt, 
although the Insolvency Court is entitled to enquire whether there really is a 
debt due to the petitioning creditor, and the whole principle is summed up 
in the concluding sentence at p. 637 by the learned Masters of the Rolls: 

“«,.the present question is wether, the judgment standing as a good judgment, 
the debt can in the Court of Bankruptcy constitute a good petitioning creditor's debt.” 
Therefore, a clear distinction is drawn between a good judgment on which an 
insolvency notice can be founded and a good petitioning creditor’s debt, which 
may require more proof, and or. failure of which, notwithstanding a good judg- 
ment debt, the petitioning creditor’s petition might fail. 

In our opinion, the order passed by the learned Judge was right and must 
be sustained. 


The result is that the appeal fails and will be dismissed with costs. 
Liberty to the respondents to withdraw the sum of Rs. 500 deposited in 
Court. 


l , Appeal Taod 
Solicitors for the appellant: Dayal & Dipohand. 
Solicitors for the respondents: Payne & Company. 


APPELLATE CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice. . 


GULAM HUSSHIN KALUMIA v. MAHOMED UMAR AZITZULLA.* 

Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVH of 1947), Sec. 12 
(3) (b)—Sutt for arrears of rent-—-AppUcation to Court made by tenant permitting him 
to pay arrears of rent before hearing completed—Court whether con exercise its 
discretion permitting tenant to pay arreara of rent—Whether Court must fiz date for 
payment of rent on first day of hearing of sult—Trial Court vested with dlecretion 
ima oe 
can itself exercise that discretion. 


the. brocci ad eee eee 12(3)(b) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, i ntl ici E ena 


1 [1802] 2 Q. B. 683. onl pam No. 89 of 1085, reversing the 
Skia, January 10, 1958. Civil Revision er jia V. Rane, , Joint Civil Judge, 

-Ap Hoation No. 1261 of 1958, from the decision J. Ey cet Civil Suit No 1 
OM W Miabkoy, District Judge, Bres, in en 
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be paid by the tenant on the first day of hearing of the sult or on or before such 
other date as the Court may fix. The section does not lay down that the Court must 
fix such other date on the first day of the hearing. There is no restriction on the 
power of the Court to fix such other date at any time before the decree is pasved. 
Therefore, where a tenant makes an application to the Court, permitting him to pay 
the arreers af rent, before the hearing is completed, the Court is campetent to exer- 
cise its discretion in favour of the tenant. 

Larminerayan Nandkishore v. Keshardep Narsaria distinguished and explained. 

If a trial Court is vested with a discretion and an appeal lies from the decision of 
the irlal Court, the discretion is subject to appeal. The Appellate Court has a right 
to interfere with that discretion, although ordinarily tt would not do so, and there- 
fore, if the trial Court fails to exercise its discretion, the Appellate Court has equally 
the power to exercise the discretion itself. The discretion being subject to the appeal, 
the Appellate Court has the sama, powers which the trial Court haa. ú 


Tus facts appear in the judgment. 


S. B. Vaki, for the petitioner. , 

V. B. Patel, for the opponent. 

Camada C.J. The question that arises in this Civil Revision application is 
with regard to the power possessed by the Court in relieving 4 tenant against 
forfeiture entailed by reason of his failure to pay rent in due time. It is not 
necessary to state all the facta. It would be sufficient to state that the landlord 
filed a suit against his tenant for eviction on two grounds: (1) that he needed 
the premises for his own bona fide requirements, and (2) that the tenant was 
in arrears of rent. The trial Court held against the landlord on the first 
ground, - On the second ground it held that the tenant was in arrears of rent 
and decreed the suit. In appeal, the l d District, Judge reversed the de- 
cision of the trial Court and relieved the tenant against forfeiture. 

It is a well established principle of law that provisions with regard to relief 
against forfeiture must be liberally construed. Under Emglish Law, relief is 
granted on principles of equity and the Equity Courts have always assumed 
wide powers in relisving a tenant against the consequences of his default in 
paying the rent. It is true that under the Rent Act we are not concerned with 
any equitable principles. The principles are embodied in the sections of the 
Act and what the Court has got to do is to construe those sections. , 

At the date when the suit was filed, admittedly, the tenant was in arrears to. 
the extent of Rs. 102-8-0. We need not go into the past history of how the 
notice was served, the amount was paid, the money-order was sent by the tenant 
and it was refused by the landlord. There is one important fact in favour of 
the landlord and I am stating it, namely, that an amount of Rs. 102-80 was due 
on aceount of arrears of rent at the dáte when the suit was filed. The first date 
of hearing of the suit was fixed on August 18, 1954. Then the defendant filed 
his written statement. The plaintiff filed his list of documents. Issues were 
settled on December 7, 1954. On December 28, 1954, the tenant made an ap- 
plication stating that he should be permitted to pay the arrears of rent. He 
also stated in ‘his application that he should be exempted from the payment 
of costs. The learned Judge held that, looking to the time when the application 
was made, he had no discretion to permit the tenant to pay the arrears, so that 
-the tenant should be saved from the consequences of s. 12 (3) (b). In appeal, 
the learned District Judge came to the conclusion that, if the learned Judge had 
exercised his discretion, he would not have interfered with that discretion; 
but masmuch as the learned Judge had failed to exercise that diacretion—and 
in his opinion, he did have the discretion under the law, he w6uld consider 
the matter himself and having reviewed all the circumstances, he held that the 
tenant was a poor man, that the arrears were not much, that he has made pay- 
ments from time to time and, as a matter of fact, when the decree was passed 
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not only that he had paid off all the arrears, but he had paid a few rupees 
more. This decision is challenged by Mr. Vakil on three grounds. Perhaps 
it would be better to dispose of the first ground first as there is not much sub- 
stance in it. 

It is urged by Mr. Vakil that, assuming that the trial Court had not exer- 
cised its discretion, it was not competent to the Appellate Court to exercise that 
discretion. The matter should have been remanded to the trial Court for the 
exercise of its discretion. Now, that proposition is not sound in law. If a 
trial Court is vested with a discretion and an appeal lies from the decision of 
the trial Court, the discretion is subject to appeal. The Appellate Court has 
a righ? to interfere with that discretion, although ordinarily it would not do 
go, and therefore, if the trial Court fails to exercise its discretion, the Appel- 
late Court has equally the power to exercise the discretion itself. The dis- 
cretiom bemg subject to the appeal, the Appellate Court has the same powers 
which the trial Court has. 

But the more important question that hag been agitated at the Bar is as to 
the proper construction of s. 12 (3) (b). That section runs as follows :— 


“In any other case, no decree for eviction shall be passed in any such sult if, on the 
first day of hearing of the suit or on or before such other date as the Court may fix, the 
tenant pays or tenders in Court the standard rent and permitted increases then due and 
thereafter continues to pay or tender in Court regularly such rent and permitted increases 
ti the suit is finally decided and also pays costs of the suit as directed by the Court.” 

Now, what is urged by Mr. Vakil is that the tenant must pay the arrears of 
rent and costs on the first day of the hearing or he must apply on the first day 
of hearing to the Court to fix some other date by which this payment should 
be made. But what is emphasised is that the application in any event must be 
made on the first day of hearmg. If the tenant neither pays the arrears of rent 
on the first day of hearing, nor does he apply to the Court for the extension 
of time, then the Court has no discretion to relieve the tenant against forfeiture. 
I am unable to accept this view of the section. The two conditions laid down 
by this sub-section are that the arrears of rent and costs must be paid on the 
first day of hearing or on or before such other date as the Court may fix. The 
section does not lay down that the Court must fix such other date on the first 
day of the hearing. There is no restriction on the power of the Court to fix 
such other day at any time before the decree is passed, and inasmuch as in this 
case the application was made before the hearing was completed, the Court was 
competent to exercise its discretion in favour of the tenant. Therefore, the 
learned trial Judge was clearly in error when he took the view that ‘he had no 
discretion under this sub-section. 

Reliance has been placed by Mr. Vakil on the decision of Mr. Justice Shah 
reported in Laominarayan Nandkishore v. Keshardev Narsaria'’. In that case 
the learned Judge was dealing with a case where no application at all was made 
by the tenant and notwithstanding that the trial Court passed a conditional 
decree providing that if the rent in arrears was paid within a certain time, 
then no decree for eviction. The learned Judge took the view—and, with res- 
pect, rightly—that the Court had no jurisdiction to pass such a conditional 
decree, there beihg failure to pay the standard rent and the permitted increases 
and no appheation having been made as contemplated by s. 12 (3) (b), it was 
obligatory on the Judge to pass a decree for eviction. Therefore, the point. 
that arises before me did not arise before the learned Judge. But Mr. Vakil 
relies on certain obsérvations which Mr. Justice Shah has made at page 1045. 
I must consider these observations with respect. At page 1045 the learned 
Sadas gays: y 

..Whbat cL (b) of sub-e. (3) of s. 12 contemplates 1s the payment on the first day 
at the hearing of the suit of the standard rent and the-p increases, or, if the 
Court so orders, on such future date as may be fixed by the Court.” 
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Now, the learned Judge does not here indicate his opinion as to when the Court 
can so order. If the Court orders, certainly the amount muśt be paid on the 
ante fixed by the Court. In the next sentence the learned Judge says: 


..If on the date fixed for the first hearing the tenant does not pay the standard 
rent ocd the permitted Di casen, he must apply to the Cou fo fix a date for making 
the payment.” 

Again, the learned Judge does not lay down the time at which the application 
must be made to the Court to fix a date for making the payment. Then, the 
last sentence relied upon is: 

`“... however, the tenant does not pay the standard rent and the permitted jncreases 
on the date of the first hearing of the suit, and goes to trial without making an applica- 
tion asking the Court to fix a date for payment of the standard rent and the permitted 
increases and does not continue to pay during the pendency of the suit the standard rent, 
be cannot claim the benefit of sub-s.°(3)(b) of s. 12.” i 
I read the sentence to mean that if the tenant without paying or without 
making an application goes to trial m the sense that he allows the suit to be 
heard and disposed of, then, undoubtedly, he would not be entitled to the 
benefit of s. 12(4) (b). But that is not the position here. -As I have already 
pointed out, the application was made by the tenant before the trial concluded 
and it cannot be said in the language of Mr. Justice Shah that he went to a 
trial without making the necessary application. 

The final point urged by Mr. Vakil is that in his application the tennt did 
not apply to pay the costs of the suit as required by s. 12(3)(b). Now, 
it is perfectly true that an application by the tenant is not merely to pay the 
standard rent and the permitted increases, but also the costs of the suit. But 
whatever the application of the tenant was, if the learned Judge had exercised 
his discretion, he could have fixed a date and called upon the tenant to pay 
both arrears of rent and costs of the suit. We must not forget that we are ~ 
dealing with poor, illiterate people and all procedure must subserve ultimately 
to the doing of justice. This is not a case where the tenant was recalcitrant and 
did not comply with the order made by the learned Judge. This is a case 
where the learned Judge did not make any order at all enabling the tenant to 
make the payment and escape the consequences of defaulted payment of rent. 
I, therefore, agree with the learned District Judge in the view that he has 
taken. 


The result is, the revision application fails. Rule discharged with costs. 
Rule discharged. 


+ 


+ 


FULL BENCH. 
“Before the Hon'ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Tendolkar 
and Mr. Justice Datar. 


CHIMNABAI RAMA NAIK v. GANPAT JAGANNATH NAIK.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 29(2), 14, 27 
—Land sub~-let by tenant—AppHeation by landlord to obtain possession of land sub- 
let—Whether application to be made within two years of date of such sub-letting 
or within two years of date when landlord comes to know gf sub-letting. 


For the purposes of s. 29(2) of the Bombay Tenancy and Agricultural Lands Act, 
1948, the right of the landlord to obtain possession of the land sub-let by his tenant 
must be deemed to have accrued to the landlord on the date on which the land was 
sub-let. 

Subraya Veradappa v. Gopal Krishna; overruled. 


“Decided, Jarwary 15, 1958. Special Civil 1 (1958) 59 Bom. L. R. 62, 
Applicatie No. 1626 of 1957. 
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Rachgouda 'Paragouda v, Appasaheb’ and Bhailalbhai Tulsidas v. Shankerbhat, 
to. > : 


On November 4, 1954, Chimnabai and others (applicants), who owned certain 
lands at Vagholi in the Thana. district, filed an application under the Bombay 
Tenancy and Agricultural Lands Acts, 1948, in the Court of the Mamlatdar at 
Bassein to recover possession of the lands from their tenant Ganpat (opponent) | 
on the ground that he had sub-let some of these lands. The opponent contend- 
ed that the lands were let, by the applicants themselves. The Mamlatdar ac- 
cepted the contention of the opponent and dismissed the application, On 
appeal the District Deputy Callector held that the lands were sub-let by the 
opponeat and that the tenancy of the opponent in respect of these lands only 
was terminated. A revision application filed by the applicants before the 

` Bombay Revenue Tribunal was rejected and the applicants applied to the High 
Court «nder art. 227 of the Constitution of dndia for setting aside the order . 
l by the Tribunal. The application was heard by J. C. Shah and Vyas 
JJ., who held that the subletting involved the consequence of termination of 
the entire tenancy and not of the tenancy in so far as it related to the land 
which had been sub-let. The High Court directed the Tribunal to ascertain 
whether the applicants had a cause of action for filing an application for pos- 
session of the lands in dispute on the ground that these were sub-let and whether 
the application was filed within the period prescribed by the Act. When the 
proceggings came back before the Tribunal, the Tribunal held that as on the 
evidence on record, the sub-letting had taken place in 1949 or 1950, the applica- 
tion which was not filed within two years thereof was barred by limitation' under. 
g. 29(2) of the Act. 

The applicants applied to the High Court under art. 227 of the Constitu- 

tion for setting aside the order of the Tribunal. The application came on for 

N hearing before Chamani and Tambe JJ., who on August 27, 1957, referred a 
question to a fnll bench. The ta is the eee judgment delivered 
by Chamani J.:— 


CHAINANI J. Opponent No. 1 is the tenant of the petitioners. On Novem- - 
ber 4, 1954, the petitiones made an application for possession of the lands held 
by opponent No. 1 on the ground that he had sub-let one of the lands contrary 
to the provisions of s. 27 of the Bombay Tenancy and Agricultural Lands Act, 
1948. Section 29(2) provides that in order to obtain possession of any land, 
the landlord shall make an application in the prescribed form within a period 
of two years from the date on which the right to obtain possession of the land 
ia deemed to have accrued to him. In this case, the finding on the question of 
fact is that one of the lands, S. No. 172/6, had been sub-let by. opponent No. 1 
in 1949 or 1950, that is more than two years before the petitioners had made 
the application for possession of the land. The petitioners’ contention is that 
they were not aware of this sub-letting until November 1953. They have urged 
that the period of two years referred to in s. 29 should be reckoned not from the 
date on which the land had been sub-let, but from the date on which they 
came to know about it. This question has been considered previously by this 
Court on more than one occasion. The decisions are, however, conflicting. In 
Subraya Varadappa v. Gopal Krishna®, Mr. Justice Baydekar and Mr. Justice 
Gokhale hald that the right of the landlord to obtain possession of the land 
arises when the tenant has sub-let his land and the landlord has come to know 
of the sub-letting. A contrary view has been taken by Mr. Justice Dixit and 
Mr. Justice Shelat in Bhalabhas Tulsidas v. Shankerbhas*+. In view of these 
conflicting decisions, we think, the question should be referred to a larger 
Bench. 

Accordingly, we refer the followmg question to the Full Bench: 


‘Does the right of a landlord tó obtain possession of a land from his tenant on the 


1 (1955) 58 Bom. L. R. 64. ; 8 Bre 59 Bom. L. R. 62. 
2 (1957) 59 Bom. L. R. 1081. e 4 (1957) 59 Bom. L. R, 1081. 
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ground that it has been sub-let contrary to the provisions of s. 27 of the Bombay Tenancy 
and Agricultural Lands Act arise on the date on which the land is sub-let or on the date 
on which the landlord came to know of the sub-letting?” 


The aforesaid question was considered by a full bench composed of Chagla 
C. J. and Tendolkar and Datar JJ. 


R. A. Jahagirdar, with V. B. Rege, for the petitioners. 
Y. V. Chandrachud, for opponent No. 1. . 


Cuaaua C.J. A very short question as to limitation arises for our determi- 
nation in this full bench, and the question depends upon:the proper cénstruc- 
tion to be given to a. 29(¥) of the Bombay Tenancy and Agricultural Lands 
Act. , 


The facts briefly are that on Norba 4, 1954, the landlord made an” appli- 
cation for possession of the lands held by his tenant on the ground that be had 
sub-let one of the lands contrary to the provisions of s. 27 of the Bombay Tenancy 
and Agricultural Lands Act. The landlord contended that he was not aware 
of this sub-letting until November 1953. On the facts found it is clear that 
the sub-letting took place more than two years before November 4, 1954, and 
the question that arises is whether if the cherie took place more than two 
years before the date of the application, which is November 4, 1954, the appli- 
cation of the landlord to obtain possession is barred by limitation. 


Now, we have to consider a few sections of the Tenancy Act in order to de- 
cide this question, and the first section is s. 14 which provides: 


‘Notwithstanding any agreement, usage, decree or order of a Court of law, ‘the 
tenancy of any land held by a tenant shall not be terminated‘unless such tenant—l[and 
the relevant sub-clause is sub-clause (d)}— 

(d) has sub-let the land or fafled to cultivate it personally; or...” 


It is clear from this section that the sub-letting by itself does not lead to an 
automatic termination of the tenancy. The Tenancy Act has put impediments 
in the way of the landlord from terminating the tenancy of his tenant and 
g. 14 removes these impediments and lays down the various cases in which he 
can terminate the tenancy, and-one of the cases is where the tenant has sub-let 
the land or failed to cultivate it personally. Therefore, under s. 14 the tenancy 
of a tenant is liable to be terminated in the event of his sub-letting the land. 
There is no obligation upon the landlord to take possession. There is no obli- 
gation upon him to terminate the tenancy. He has merely a right to terminate 
the tenancy, Which right he may or may not exercise. He may ignore or over- 
Jook the breach constituted by the sub-letting, in which case the tenancy would 
not be terminated and the tenant could continue to hold the land as the tenant 
of the landlord. Now, a proviso was added to this section by Bombay Act 
XXXII of 1952 and that proviso requires a statutory notice to be given by 
the landlord. That statutory notice was given by the landlord. The proviso 
poe rovides the method to be adopted by the landlord for terminating the tenancy. 

he intends to terminate the tenancy, he must give a statutory notice of three 
months’ duration. Before the proviso the section did not lay down the mode of 
terminating the tenancy. But it is clear that the landlord had to terminate the 
tenancy by some conscious act. He must show his clear unequivocal intention 
that in view of the sub-letting by the tenant he wanted to terminate the tenancy. 


The next section is s. 27 which provides that ° 


“No sub-division or sub-letting of the land or assigriment of any interest held by 

the tenant shall be valid. Such sub-division, sub-letting or assignment shall make the 
tenant Hable to termination:” 
The language of this section further emphasises the view that we have taken 
of s. 14, because s. 27 clearly states that the result of the subletting i is that the 
tenancy becomes liable to termination. The tenancy is not in fact terminated: 
there is only the right of the landlord to termirfate the tenancy and the liability 
L. R~€2, 
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of the tenant to have his tenancy terminated. The final section is s. 29(2): 

“No landlord shall obtain possession, of any land or dwelling house held by a tenant 
except under an order of the Mamlatdar. For obtaining such order he shall make an 
application In the prescribed form and within a period of two years from the date on 
which the right to obtain posseasion of the land or dwelling house, as the case may be, 
is deemed to have accrued ta him.” 


The one fact that immediately strikes the reader of this section is that the 
Legislature*has advisedly not made the time, when the actual right to take 
possession accrues to the landlcrd, the starting point of limitation. It was open 
to the Legislature to have indicated some actual act which resulted in the 
starting of the period of limitation. But instead of¢doing so, the Legislature 
has inserted a legal fiction and the legal fiction is that you have not to consi- 
der for the purpose of limitation when the right to obtain possession actually 
acerued to the landlord, but what you have to consider is when the right to 
obtain possession accrued to him fictionally by reason of the fiction introduced 
by the Legislature. Therefore, it is clear that under s. 29(2) limitation does 
not begin to run from the time when the right to obtain possession actually 
accrues to the landlord. It begins to run from a time antecedent to that point 
of time. It begins to run from a point of time when in fact he has no right 
to obtain possession, but the Legislature for the purpose of limitation considers 
that he has a right td obtain possession. 

Now, if this scheme is clear, then there is no difficulty in construing this 
section. The first question we must ask ourselves is: When does the right to 
obtain possession actually accrme to the landlord? In view of what wp have 
already ssid that subletting by itself does not bring about a termination and 
that the tenancy is only liable to be terminated, it is clear that when a tenant 
sub-lets there is no right in tie landlord to obtain possession. ‘Some further 
act is necessary on -his part beiore the right to obtain possession can arise and 
that further act is either the giving of a notice or the taking of some unequivocal 
act indicating his intention to terminate the tenancy. It is at that point of 
time that the right to possess actually accrues to the landlord. But as we have 
already said, that is not the point from which limitation starts. . Therefore we 
must look to something antecedent to the actual moment of time when the right 
to possess accrues to the landlord and that antecedent point of time is the crea- 
tion of the sub-tenancy. What the Legislature says is that when the tenant 
creates a sub-tenancy, although the, right to obtain possession has not accrued 
to the landlord, for the purpose of limitation look upon the creation of the 
sub-tenancy as the starting point of limitation. 

Now, Mr. Jahagirdar accepts the position that there is a legal fiction. He also” 
accepta the position that the Legislature has not indicated the actual act which 
will start the point -of limitaticn. But according to him the legal fiction is not 
what we suggest is the fiction introduced by the Legislature. According to Mr. 
Jahagirdar the legal fiction is the knowledge on the part of the landlord of the 
creation of the sub-tanancy by the tenant. According to Mr. Jahagirdar the right 
to possess arises on the creation of the sub-tenancy, but inasmuch as he must ter- 
minate the tenancy, imasmuch as he must take some unequivocal act, he ahould 
havea knowledge of the creation cf the sub-tenancy, and it is that knowledge which 
for- the purpose of limitation is considered by the Legislature to be the legal 
fiction, and it is to indicate that knowledge that the axpression ‘‘deemed to 
have accrued’’ is used in s. 29(2). We fail to understand what knowledge has 
got to do either with the actcal right to possession or the fictional right to 
possession. The other diffculty in the way of accepting Mr. Jahagirdar’s argu-. 
ment is that really he postpones the legal fiction to the actual right to possass 
accruing to the landlord. If the right to possess has already accrued to the 
landlord, then it is difficult to understand why a legal fiction had to be intro- 
duced at a point of time subsequent to the actual right. Further, if s. 14 merely 
makes the tenancy terminable atethe option of the landlord, then it is difficult 
to accept Mr, J abagirdar’ s contention that the right to obtain possession arises 
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by reason of the e eanaey -ereated by the tenant. THe-création of the sub- 
tenancy as provided by s£. if at the highest merely éreates an inchoate right im 
the landlord. “That right can only be’ completed by ‘some unequivocal’ act on 
the part of the landlord. Therefore, we have two stages; the inchoate right 
created by the sub-tenancy and the completed right created by either the giving 
of notice or the doing of some unequivocal act, and the Legislature by legal fiction 
wants us to look upon the inchoate right as the actual Hen That i is the legal 
fiction created by s. 29(2). 

Now, there are conflicting decisions which has secterisied this Fall Penei. 
It will be sufficient for our purpose to refer only to those judgments which 
have bean reported. There are three reported judgments. The first is the 
judgment of Mr. Justice Dixit and Mr. Justice Vyas reported in Rachgouda 
Paragouda v. Appasaheb, and jn that judgment Mr. Justice Dixit took the 
view that as the sub-letting took place on a particular date, it was on that date 
that a right to obtain possesion must be deemed to have accrued to the appli- 
cant within the meaning of s. 29(2) of the Act. That view has been reiterated 
by Mr. Justice Dixit and Mr. Justice Shelat in Bhatlalbhas Tulsidas v. Shanker- 
bhas. 

There is a subsequent decision of Mr. Justice Bavdekar and Mr. Gast 
Gokhale in Subrayo Varadappe v. Gopal Krishna, which has taken the view 
for which Mr. Jahagirdar is contending. With very great respect to the learned 
Judges who decided that case, we find it difficult to accept the view put forward 
by them in their judgment. . The view taken by Mr. Justice Bavdekar ia -that 
the right to obtain possession itself arises only when the tenant has sub-let the 
land and the landlord has come to know of the sub-lettmg. Again with respect, 
it is difficult to understand what the knowledge of the lendlord has got to do 
with his right to obtain possession. We can understand the contention that the 
right arises when the sub-letting takea place as contended by Mr. Jahagirdar, or 
we can understand the other view that the right arises when the tenancy. is termi- 
nated by some unequivocal act on the part of the landlord. But to introduce 
this uncertain element of knowledge in a legal right created m the landlord is 
to hedge the-right with some factor which the law does not recognise. Having 
taken that view, Mr. Justice Bavdekar further takes the view in his Judgment 
that in using the expression “‘deemed to have acerued’’, the Legislature has not 
introduced any legal fiction at all, and he constrnes that expression to mean 
the actual accrual of the right to obtain possession. This view also we find it 
very difficult to accept. If the Legislature wanted the actual right to obtain 
possession to be the startmg point of limitation, there seems no reason whatever 
why the Legislature: should have deliberately and advisedly-used the expres- 
gion ‘‘deemed’’, It would not be right to impute to the Legislature a complete 
ignorance of the meaning of the English expression ‘‘deemed’’. Inasmuch as 
the judgment of Mr. Justice Bavdekar and Mr. Justice Gokhale is -based upon 
these two views which we find it, with respéct, difficult to accept, in our opinion 
the decision was erroneous inasmuch as it took the view that the starting point 
of limitation arose from the date of the-knowledge of the landlord and not 
from the date when the sub-tenancy actually took place. 

There are two further general observations which we might en The first 
is that the Tenancy Act was put on the statute book in order to give security 
of possession to the tenants, and it may well be that the Legislature took the 
view that if two years had elapsed after the actual subletting, whether ‘the 
landlord knew about it or not, the tenant’s possession’ should not be disturbed, 
and if that was the view of the Legislature it could only givé effect to that 
view by the language it has used in s. 29(2). The other observation is'that to 
introduce the element of knowledge on the part of the landlord in order to eee 
mine the period of limitation would be introducing a very uncertain incal 
factor. The actual fact of sublettmg is easy to ascertain "and determine, 
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Knowledge is something personal and is much more difficult to determine, and 
therefore one can again understand why the Legislature did not intend this fac- 
tor to be the material factor in determining the period of limitation. 

We will slightly modify the question framed by the Division Bench and the 
question so modified will read as follows: 

“Is the tight to obtain posession of the land deemed to have accrued to the landlord 

on the date on which the land was sub-let, or on the date on which the landlord came , 
to know of the sub-letting?” 
And our answer would be: ‘‘on the date on which the land was sub-let.’’ 


2 f 


INCOME-TAX REFERENCE. 


~*~ 
Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai 


SHRI PURSHOTAMDAS THAKURDAS v. THE COMMISSIONER OF 
INCOME-TAX, BOMBAY CITY I, BOMBAY.” 


Inditn Income-tax Act (XI of 1922), Sec. 16(2), 13—Company declaring di for 
S. Y. 2007 out of profits accruing m India and Paklstan—Molety of to be 
paid within two months after remittances from Pakistan become free—Such motety of 
dividends included in income of assessee~shareholder for previous S. Y. 2008 though 
such dividends not paid to him—Whether such dividends ‘paid within s. 16(2)—Divi- 
dends whether can be included in income of assessee for S. Y. 2008. 


A company carried on business both in the taxable territories and also in Pakistan. 
On October 14, 1952, the company declared dividend for S. Y. 2007 (November 10, 
1950 to October 30, 1951) out of profits which partly accrued m India and partly in 
Pakistan. The resolution declaring the dividends stated: “A molsty of the amount of 
the dividend be paid to the sbarebolders an and after 16th October, 1952, whose names 
appear on the Register of the Company as on 6th October, 1952, and the other molety 
be postponed for payment within two months from the date on which remittances 
from Pakistan become free and the monies are actually received” The assessee was 
a shareholder af the company and the Department included in the total income of the 
asseasee for the assesament year 1953-54 the moiety of dividends, on the shares held 
by him, which were to be paid within two months after remittances from Pakistan 
became free, contending that Inasmuch as the dividends were declared, the dividends 
could be said to have been paid within the meaning of a. 16(2) of the Indian Income- 
tax Act, 1922. The asseamsee contended that as the dividends were not paid to htm, 
he was not Hable to tax:-— 

Held, that the liability to pay the dividends undertaken by the company, was not 
an absolute liability to be discharged on a specific date but it was cantingent upon 
remittances from Pakistan becoming free, 

that such dividends could not, therefore, be said to have been paid on the date the 
dividends were declared, and 7 

that as the dividends were not paid to the assemee in the year previous to the 

| agsesament year 1953-54, these could not be included in the total income of the asseasee 
for the saki assegarnent year. 
Commissioner, ILT. v. Laxcntidas Mulraj Khatau,’ distinguished. 


Tu facts appear in the judgment. 


N. A. Palkhavala, for the asseasee. 
G. N. Joshi, with Æ. J. Joshs, for the Commissioner of Income-tax. 


CHacua C.J. Messrs. Narandas Rajaram & Co. Ltd. carried on business both 
in taxable territories and also in Pakistan. During the S.Y. 2007 (November 
10, 1950 to October 80, 1951) profits adea te te company both in India 
and Pakistan. On October 14, 1952, the company declared dividend for 8.Y. 


“Decided, March 17, 1958. Tnoope-tax 1 (1948) 50 Bom, L-R. 860, s.o. 16 LTR 
Ragarence No. 89 of 1987, 248. a i 
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2007. The total dividend in respect of the shares held by the asseasee came to 
Ra. 1,71,992 and the dividends were declared out of profits which partly accrued 
in India and partly in Pakistan. The resolution declaring the dividends 
“A moiety of the amount of the dividend be paid to the shareholders on and after 
16th October 1952 whose names appear on the Register of the Company as on 6th Octo- 
ber, 1952, and the other molety be postponed for payment within two months from the 
date on which remittances from Pakistan become free and the monies are actually 
received.” i l 


Now, the dispute arises with regard to the moiety of dividends which were to 
be paid within two months after remittances from Pakistan became free*and the 
moneys were actually received. The contention of the Department was that 
these dividends were liable to tax for the assessment year 1953-54, and the 
assessee contended that inasmuch as these dividends hadrnever been Paid to 
him, he was not liable to tax. | i 

The question as to the year in which the dividends should be considered as 
part of the total income of an assessee is dealt with by the Legislature in s. 16(2), 
and that section provides that for the purpose of inclusion in the total income 
` of an assessee any dividend shall be deemed to be income of the previous year 
in which it is paid, credited or distributed or deemed to have been paid, ere- 
dited or distributed to him. Therefore, a special provision is made by the 
Legislature with regard to a special type of income and that special type of 
income is ‘‘dividend income’’, and this income is to be included in the total 
income of the previous year in which the-dividend is paid. 

Mr. Palkhivala has contended that the agsessee maintains his books of account 
on a cash basis, and he says that’ whenever the income might have accrued, as 
far aa the assessee is concerned, he can only be madé liable to tax provided the 
dividend is received by him. He says that the assessee must receive the divi- 
dend warrant by which the dividend is payable in which case although he may 
not receive the actual cash, he receives the moneys’ worth. We are unable to 
accept Mr. Palkhivala’s contention that s. 16(2) ean be controlled by s. 13. 
The method of keeping accounts cannot posaibly control the clear provisions of 
the law that the dividend income is to be included in a particular year. The 
only question that we have, therefore, to consider is what is the interpretation 
to be placed on the expression ‘‘paid, credited or distributed’’ used by the 

ialature. If in law, the dividend has been paid, then it must be considered 
to be the income of the year in which it is paid. 

The Tribunal relied on a judgment of this Court reported in Commissioner, 
I.T. v. Laamidas Mtdraj Khatau' for coming to the conclusion that the express- 
ion ‘‘paid’’ must be construed to mean ‘‘declared’’, and, therefore, the view 
taken by the Tribunal was that when the dividend was declared on October 14, 
1952, for -the purpose of s, 16(2) it was paid on that date, and therefore, it 
must be included in the total income of the assessee for the assessment year 
1958-54. We agree with Mr. Joshi that there are various provisions in the 
Income-tax Act under which an assessee has to pay tax on an income which is 

urely notional and which he has never received, and Mr. Joshi says that the 
islaturé wanted to tax this Income whether in fact the income was received 
by the assessee or not; and, therefore, what Mr. Joshi says is that it is irrele- 
vant to consider whether in fact the asseasee received the payment or whether 
the assessee was likely to receive the income. All that’ we have to consider is 
whether a declaration of dividend has been made. As soon as a declaration of 
a dividend is made, the assessee must be deemed to have been paid the dividend 
income and he must pay tax on that income. . 

Now, turning to the judgment in Khatau Mill’s case, that was a simple case 
where the dividend was declared on October 18, 1941, and it was made payable 
on and after November 3, 1941. The accounting year of the asseases com- 
menced on October 21, 1941 and ended on November 8, 1942, and what we held 
1 (1948) 50 Bom. L» R. 860, 2.0.86 I. T. R. 248, 
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, was. that. ag sooh as the div-dend was declared on October 18, 1941, h 
dividend became ån income of the assessee and, therefore, the dividend income 
was received by the assesses and, therefore, the dividend income which was re- 
ceived by the assesses on Novamber 8, 1941, was the dividend income of the 
ent year 1942-43 and not of the assessment year 1943-44, Now, certain 
significant features of this casa must be borne in mind before we turn to the 
actual decision. Although the dividend was declared on October 18, 1941, it 
was made payable without any condition, without any contingency on November 
3, 1941, Therefore, instead of the dividend being made immediately payable, 
in respect of. which the company was liable in praesenti the company deferred 
payment to November 3, 1941, and in fact the asseasee did receive the payment. 
The only question’ was whethe> the income should be included in the total in- 
comé.of the asseasee for the assessment year 1948-44 or the assessment year 
1942-43, and.we had said that the relevant date was the date of declaration 
of the dividend and not the date when the dividend warrant could be cashed. 
These are the facta and this is the decision. But every decision must be con- 
sidered not from the pomt of view of what it decided on particular facts but 
what is the principle | that emerges from that decision. Now, when, you look 
af the judgment, it is clear that the view that we have taken is that the liabi- 
lity arose on the part of the company to make the payment when the dividend 
was declared and the right to receive the income accruéd to the shareholder 
also when the dividend was declared and what we pointed out was that all 
that the company did was to defer’ time to discharge a present liability, and the 
assesses could not receive immediate payment in respect of a right which had 
already accrued to him. . 
; Now, Jet us turn to the facts of this case. .When you look at the resolution 
‘by the company, it is clear that the liability of the company is contingent 
aad the right of the shareholders to receive a moiety of the dividend is equally 
contingent. The contingency is the remittances from Pakistan becoming free. 
Now, this is an uncertain event, and when something is made dependent upon 
an. uncertain event, in law, a contingency arises and, therefore, it is clear that 
there is no absolute liability undertaken by the company which liability is to be ` 
discharged at a future date. The liability undertaken here is contingent upon’ 
remittances from Pakistan becoming free, an event which may never come about. 
It may be mentioned -in passing that though six ri ie have passed, that event 
not ee ha Drane Therafore, as against the case we were dealing with 
Khatau Mii’s case, whera an "absolute liability was undertaken to be dis- 
staeied on a specific date, wa have here a case where a contingent liability is 
undertaken and whereas in the Khatau Mill’s case we were dedling with a share- 
bolder who had in fact received the dividend, here we are dealing with the 
case of a shareholder who had never received the dividend and who may never 
receive itt Mr. Joshi says taat irrespective of thege differences between the 
case here and ‘the case in the KAatau Mvtl’s case, the simple answer to the 
assessee’s difficulties. is the section itself. Mr. Joshi says that if the ture 
chose to make the declaration of a dividend the only test of taxability, then it is 
not for us to say that becausa of hardships or other difficulties of an assesses, 
some other test aar be laid down. We entirely agree with Mr. Joshi, but 
Mr. Joshi’s: difficulty, for which he can have no answer, is that declaration of 
dividend is not made the tes: of taxability by the Legislature. It is difficult 
to understand why, if the intention of the Legislature was that no other cir- 
cumstances should be considered except the declaration of dividend, the Legis- 
-lattre should. have infulged in a circumlocution and instead of using the ample 
expression ‘‘is to be the income of the previous year in which it was declared”’ 
should -have used the words ‘‘in which it is paid, credited or distributed’’. 
Therefore, one thing: is clear from the language used by the Legislature that 
it did not intend to equate ‘‘paid’’ with ‘‘declared’’ in every case. Therefore, 
it ia-open to us to consider, notwithstanding the au Mili’s case, whether 
on the facts of this case, it could be said that dividend has been paid, which, 
although it may have bean declawed, may never:be payable and in.fact has not’ 
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been paid. We are not concerned to decide, as we did’ not decide m 
Khatau’s case, as to the proper meaning to be given tò the expression 
“‘eredited’’. .The whole of the reference is based.on this reference on the 
contention of the Department that this is a case where a dividend has been 
paid within the meaning of s. 16(2). It was never suggested or contended that, 
the dividend was credited or distributed, and therefore, we must confine our 
decision to holding that under the facts and circumstarices of this case the 
dividend was not paid in the year previous to the assessment year 1958-54. 

We, therefore, answer the first questionf submitted to us in the negative. 

Questions 2 and 8 must be answered in the ent of the decision in Commr. 
of Inc.-Tax v. Shanti K. Makeshwart.' ° 

Question No. 2 in the afirmative. 

Question No. 3 in the affirmative in the light of the judgment in that case. 

No order as to costs. 

No order on the notice of motion. No order as to costs on the notice of “motion. 


Solicitors for the ‘applicant: Crawford Bayley & Co. 
Solicitor for the respondent: A. S. Parikh., 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 


THE Oe OF INCOME-TAX, AHMEDABAD v. ae BRL 
WANTRAI JETHALAL VAIDYA." 


ET Income~tax Act (XI of 1922), Secs. 41, 9, 10, 13—Assessees as trustees carrying on 
business, owning property and sharea—Assessees assessed to tax as trustees on pro- 
fits of business, income from property ond dividend income from shares—Whether 
obligatory upon Department to tax assessecs under ss. 9, 10 and 12 read with s. 41— 
Liability of assessees whether co-extensive with Uabluty of beneficiaries. — 

Whether the assessee carries on business or is the owner of a property or owns 
shares and receives dividend, if he is a trustee and if he is being assessed as a trustee, 
then s. 41 of the Indian Income-tax Act, 1922, must come into play and his liability to 
pay tax must be determined according to the provisions of s. 41 of the Act. ` 

Saifudm Alimohamed v. Comr. it and Vakil v. Commissioner of Income-Tar,* 
referred to. 


THR. facts appear in the judgment. | ; 


G. N. Joshi, for the Commission 
N. A. Palkhivala, with 8. P. Mehis, for the “aaseages. 


CHaata C.J. It is sufficient to state only those facta which are necessary 
for the disposal of this. reference. The assessees are trustees under a scheme 
framed by the District Court, Ahmedabad, and as such trustees they carry 
on the business of a dispensary and the business madè profits in the relevant 
aksessment years. As trustees they also are possessed of certain property which 
fetches income and they are also the registered owners of shares which bring 
in dividend income. e question that arises is whether it is obligatory upon 
the Department to tax them with regard to these’ different kinds of income 
under s3. 9, 10 and 12 read with s. 41 of the Income-tax Act or’ it is open to the > 


ti) Whether the other moiety of the eee ‘Whether having regard to the provi- 

dividend of Ra. be ee sions of the IndoePakistan t, the 
on 14-10-1952 is prpperty includible in assemsce is entitled +o ‘relief’ on ‘P. portion’ 

fhe cated Gusts Gf the assess of ths previa of the said dividend moome ?” 

year 8. Y. 2008 for the asseeament year 19858- 1 (1957) 60 Bom. L.R. 127. a.0. 33 LT.R. 318. 

54? “Decided, Maroh 18, 1968. Inbome-tax 

(it) Whether the ‘P. portion of the dividend ‘Reference No. 78 of 1057. 

income’ of Rs. 1,71,992 forms part of the ansees- 1. (1958) 55 Bom. L. R. 1007, s.o. 251. T. R. 

eo's total income of the said‘previous year’ 237. 

-an that term is defined in section 2(15) of the 2 (1045) 48 Bom. L. R. 52, s.o. 141. T. R. 

udian Income-tax Act? 208. o 
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Department to cbntend that at its option it could tax the trustees under ss. 9, 
10 and 12 without regard to the provisions of s. 41 i 


Now, in order to answer this question, we, must first look at the scheme of 
the Act. The charging section, as has been so often pointed out, is s. 3 of the 
Act. Chapter II and s. 6 to 12 deal with computation of income. That 
chapter lays down various provisions which have to be applied with regard to 
diferent kinds of income which have got to be grouped under the different 
heads indicated in s. 6, and the three heads with which-we are concerned here 
are the head which falls under s. 9 ‘‘Income from Property’’, income which 
falls under the head of ‘‘Business income’’ under s. 10, and lastly the income 
from ‘‘@ther Sources’’ dealt with in s. 12. Section 41 falls under Chapter Y 
which deals with ‘‘Liability in special cases’’ and s. 41 deals with trustees who 
are entitled to receive on behalf of any person income, and in the case of these 
trustees. who fall under s. 41 it is provided that tax shall be levied upon and 
recoverable from such trustees ‘‘in the like manner and to the same amount as 
it would be leviable upon and recoverable from the person on whose behalf 
such income, profits or gains are receivable’’. Now it will be noticed that this 
section deals with levy and recovery of tax, s. 3 having charged a particular 
income to tax and ss. 6 to 12 having dealt with computation of income. Bec- 
tion 41 deals with the lability to pay tax and the person from whom the tax 
is to be recovered. It should also be noticed that s. 41 imposes a vicarious 
liability upon the trustees and that liability is co-extensive with the liability 
of the beneficiaries. In other words, the Legislature, in the special case of 
trustees, has provided that instead of the tax being recovered from the bene- 
ficiaries to whom in law the income belongs and who ordinarily would be liable 
to pay the tax, it should in this particular case be recovered from the trustees. 
But the Legislature has made it clear that the liability of the trustees should 
not in any case be larger or wider than the liability of the beneficiaries. It 
will also be noticed that s. 41 is mandatory in its language. Therefore, if a 
person makes the return of his income as a trustee, the assessment upon his 
income would be-in accordance with the provisions laid down in Chapter II 
of the Act, but his lability to pay tax as a trustee must be determined according 
to s. 41. Now there is no dispute here that the assessees have been assessed to 
tax as trustees and the contention of the Department is that it is open to them 
to nip the provisions of s. 41 and proceed to tax the trustees in the same way 
as they would proceed to tax any assessee who is not fulfilling the character 
of a trustee. In other words, the contention of the Department is that, if a 
trustee is the owner of a property or he is carrying on business.or he is the 
owner of shares, his income could be computed in accordance with ss. 9, 10 and 
12 and he could be made to pay tax without observing the special provisions 
laid down in s. 41 with regard to the liability of trustees. Now. in the first 
place, s.' 41 gives no such option to the Taxing Department. If the assessment 
is upon a trustee, the tax has to be levied and recovered in the manner provid- 
ed ing. 41. The only option that the Legislature gives is the option embodied 
in sub-s. (2) of s. 41, and that option is that the Department may assess the 
beneficiaries instead of the trustees, or having assessed the trustees it may pro- 
ceed to recover the tax from the beneficiaries. But on principle the conten- 
tion of the Department cannot be accepted that, when a trustee is being assess- 
ed to tax, his burden which will ultimately fall upon the beneficiaries should 
be increased and whether that burden should be increased or not should be 
left to the option of the Department. The basic idea underlying s. 41, and 
which is in conformityewith principle, is that the liability of the trustees should 
be co-extensive with that of the beneficiaries and in no sense a wider or larger 
liability. Therefore, it is clear that every case of an assessment against a 
trustee must fall under s. 41, and it is equally clear that, even though a trustee 
is being assessed, the assessment must proceed in the manner laid down in 
Chapter ITI. In other words, even though the income to be assessed is the 
income of a trustee, the income must be put under one of the heads mentioned 
in Chapter III and the provisiong laid down with regard to the computation 
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of that income in Chapter III must be carried out. -Section 47 only comes into 
play after the income has been computed in accordance with Chapter II. 
Then the question of payment of tax arises and it-is at that stage’ that s. 41 
issues a mandate to the Taxing Department that, when they are dealing with 
the income of a trustee, they must levy the tax and recover it in the manner 
laid down in s. 41. Therefore, there is no inconsistency between the provisions 
of sa. 9, 10 and 12 and the provisions of s. 41. 


The difficulty has been caused—and we do not blame the Department for 
it—by our own observations in Sasfudin Akmohamed v. Comr. 1.7.1 There 
are observations in that judgment which seem to justify the Department in the 
attitude they have taken up and the attitude is that they are entitled ABRERS 
the assessees under ss. 9, 10 and 12 with regard to the three different kmds of 
income without giving to them, and ultimately to the beneficiaries, the benefit 
ofsa. 41. Now, before we look at*the observations, let us first consider What the 
cass was about and what it was necessary to decide in that case. The assessee 
in that case died leaving behind him two minor daughters and the Court 
appointed two guardians for the minors ‘and the guardians were authorised to 
carry on the business. The assessment was made upon the guardians under 
‘8. 10 read with s. 40—there the appropriate section was s. 40 and not s. 41— 
and the narrow contention of the Department there was that under s. 40 you 
have to assume that the minors are in the same position as majors, and eavailmg 
itself of this legal fiction the Department urged that, although the ians 
were being assessed to tax under s. 10 read with a. 40, the guardians were liable 
to pay tax on the whole income and the income had not be allocated to the 
shares of the two minors, because it was urged that the minors must be looked 
upon as majors competent to carry on the business, and if the minors were 
competent to carry on the business the minors could be assessed to tax as an 
association of persona, and if so, the guardians could equally be taxed in the’ 
same way, and the liability of the guardians would then be co-extensive with 
that of the minors. We rejected this contention and we pointed out that the 
legal fiction incorporated in s. 40 need not be carried beyond what was abso- 
lutely necessary and we held that under s. 40 the guardians must be taxed in 
the same way as if the minors were being taxed in respect of their respective 
ghares of the, profits. Now, the important thing to note is that the Department 
was actually proceeding against the guardians under s. 10 read with s. 40, and 
counsel before us haye admitted that till this decision was given it was never 
suggested by the Department that a trustee could ever be assessed to tax ir- ` 
respective of the provisions of s. 41. It is because of certain observations in 
this case that the Department now claims to have the option of proceeding 
against the trustees under sa. 9, 10 and 12 without taking into consideration 
the provisions of s. 41. The observations on which the Department relies are 
at page 1014 and there we have suggested that the Department has the option 
. of availing itself of the machinery of s. 41 or assessing the guardians as carry- 
„ing on the business under s. 10. It is clear that these observations were not 
necessary for the decision of the case, and, what is more, having heard a full 
argument on the scheme of the Act and especially the scheme of s. 41, we feel 
that the observations made were not quite correct if they were intended to 
convey the meaning that the provisions of s. 41 were not mandatory but those 
provisions may or may not be followed at the option of the Department. To 
the extent that the judgment decided what it did, Mr. P 1vala for the 
agseasee does not find ahy. fault. To the extent that the opservations are obiter 
and were unnecessary for the decision of the case, Mr. Palkhivala says that in 
the interests of the assessee we must make it clear that we should not haveg 
conveyed to the Department the impression that if was open to them to increase 
the burden of the assessee to pay tax. Mr. Palkhivala is right that any such 
interpretation would be opposed to well-known principles of taxation law. If. 
the Legislature lays down that in a certain case the burden of taxation upon 


à 1 § 1983) 55 Bom. L. R. 1007, 8.0925 I. T. R. 237. 


886 es, THE BOMBAY- LAW REPORTER. - _ , [VOL LX, 


a particular tre of asseases should be a particular burden and not a larger or 
a higher burden, ‘then it cannct possibly be left to the Taxing Department at 
its option to increase the burden; and we are quite satiafled that the provisions 
of s. 41 are clear and explicit, and in the case of a trustee the burden of tax is 
limited to what is clearly laid down in that section itself. 


Mr. Joshi also relied on another judgment—-an earlier one—which deals 
with property tax and that is in Vaki v. Commisstoner of Income-Taz.' For- 
tunately, that judgment does not require to be explained, because in that case 
the question that arose was the liability of trustees in whom certain property was 
vested to pay property tax. . - Now the trustees did not receive any income:from 


the property ; the beneficiaries had the right to stay in that property; and what 


was urged by the trustees was that, inasmuch as they did not receive any income, 
they were not liable\to pay tax. Both Mr. Justice Kania (Acting Chief Justice) 


and myelf poihted out in that Judgment that the income under s. 9 was-an. 


artificial statutory income and it had no relationship whatever to the actual in- 
come received by the assessee. The consideration of s. 41 only arose indirectly 
because what was urged was that, inasmuch ag the beneficiaries received no 
income from the property, under s. 41 the lability of the trustees wag co-exten- 
sive. We repelled this argument pointing out that, even if the beneficiaries 
_ were owners of the property, they would be as much liable to pay tax as the 
trustees were. The same principle of taxability applied to them and they 
would have to pay the artificia. statutory income as provided by s. 41. 


Mr. Joshi has suggested that a distinction may be drawn between ‘‘ Business» 


income’’ and ‘‘Income from Property’’ and ‘*Income from Other Sources’’; and 
Mr. Joshi says that, whatever the position. may be with regard to income trom 
property and from other sources, as far as income from business is concerned, in 
view of the decision in Sasfudss "Alimohamed v. Comr. I. T., the position is diffe- 
rent. It is true that in that case we did say that a person liable to pay a tax on 
business income was a person who carried on business; and we pointed out the 
difference in language used ine. 10 ands. 9. Whereas s. 9 imposed the tax upon 
the owner of a property, s. 10 imposed the tax upon a person who carried on busi- 


ness. But even assuming that che distinction we had drawn between the two sec- ~ 


tions is sound, it makes no difference as far as s. 41 is concerned. Whether the 
agseeses carries on business or is the owner of a property or owns shares and re- 
calves dividend, if he is a trustee and if he is being assessed as a trustee then 
g. 41 must come into play and his lability to pay tax must be determined ac- 
cording to the provisions of s. 41. The sole question, which should be easy to 
answer, would be: Is the assessment being made upon a trustee or not? If 
the assessment is made upon a trustee, whatever the nature of the property, 
whatever the nature of the income, whatever the mode of computation, his lia- 
bility to pay tax must be determined in accordance with s. 41. 

The first question” is in ths alternative. Our answer to the latter part of 
this question must be in the ariirmative. . : , 

1 (1945) 48 Bom. L. R., 52, 8. o. 14 I. T.R. the several beneficiaries? 


(il) Whether the disposal of the income arising 

*The following quéstions were referred to from the trust property by the trustees amounta 

y Whether, be the banstciarioe or 2a in the natare of effective 

(i) , having to <he. provi- the! or is in the nature of effective 

sions of ing Section 9 and/or 10 and/or alienations at the, source by an over-riding 
12 of the Income-jax Inoome ari- tatle vested in the baneficidries? 

from the different kinds of trust property, (ii) If any income is properly to “ 
, ‘businses’ and ‘shares’ is pro- tax in;the hands of the trustees in status 


viz, ‘property’ 

pariy chargeable to tax in the hands of the of ‘association af pamona, aro tiny entitled 

trustees in the status of ‘astociation of persons’ to claim deduction of the whole of the amount 
benefici 


Å , 
and recoverable from the trustees in the ionate to the moome, if any, liable to 
manner and to agli daca ig sila to be taxed in their hands? 
would be leviable upan and recoversblg from ce * 


-< 
» 
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In view of this answer, it is unnecessary to answer queatiofis Nos. (2) and 

(3). 7 ; 

No order as .to costs of the reference. 

Solicitor for the appellant: A. 8S. Parikh. 





Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desmi. 
THE ASSOCIATED BANKING CORPORATION OF INDIA, LIMITED 


Vv. 
THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY I, BOMBAY.* 
Indian Income-tax Act (XI of 1928), Sec. 10(2)(xi)—Assessee claiming bad *febt as 


permissible deduction—Whether necessary for assessee to write off such debt in his 
books before making clatm. 


Under s. 10(2)(xzi) of the Indian Income-tax Act, 1922, before an asseszsee can claim 
a bad debt as a permissible deduction, he must write aff the bad débt in his books 
of account. ` 7 

Begg Dunlop and Co. v. Commer. of E.P.T. dissented from. 

Comr. of LT. v. Jwala Prasad Tiwar®? and Karamsey Govindh v. Comr. of Inc.- 

Tax,’ referred to. 


THe facts appear in the judgment. 


R. J. Kolah, with D. H. Dwarkadas, for the assesses. 
G. N. Joshi, with R. J. Joshi, for the Commissioner of Income-tax. 


Cuaaua C.J. The assessee is a bank in liquidation and it went into liquida- 
tion on April 21, 1947. The Liquidator made a return of the income of the 
bank for the assessment year 1948-49, and in this assessment he claimed bad 
debts amounting to Ra. $8,35,689. He also claimed as a business expense an 
amount of Rs. 10,15,000 which represented a defalcation committed by the 
bank’s Secretary in respect of a particular transaction and a sum of Re. 98,892 
which also represented a defalcation also committed by the bank’s Secretary in 
respect of another transaction. The Tribunal came to the conclusion that the 
Liquidator was not entitled to these deductions. 

Now, turning to the question with regard to bad debts, an interesting ques- 
tion has been raised by Mr. Kolah. Admittedly these debts were not written 
off by the Liquidator in the books of the bank. Mr. Kolah says that after liqui- 
dation, the bank was not conducting its normal business as a bank and all that 
the Liquidator was doing, was collecting the debts and paying off creditors, 
and, therefore, it was not possible for the Liquidator to write off these debts 

ey might have been written off by the bank if it was carrying on its ordi- 
nary normal activities. But whatever the reason may be, the fact remains that 
these bad debts have not’been written off, and the question that we have to con- 
sider is whether, looking to the provisions of s. 10(2) (a4), it is competent to the 
asseasee to claim a bad debt which has not been actually written off in its books, 
Turning to the section, it provides: 

“When the assesaee’s accounts in respect of any part of his business, profession or 
vocation are not kept on the cash basis, such sum, in respect of bad and doubtful debts, 
due to the asseszee in respect of that part of his business, profession or vocation, and 
in the case of an assessee carrying on a banking or money-lending business, such sum 
in respectgpf loans made in the ordinary course of such business as the Income-tax 
ee a 
off as irrecoverable in the books of the assemee.” 


“Decided, March 19, 1958. Incoms-tax 2 (1968) 55 Bom. L-R. 978, s. a. 24 LT.R. 
No. 72 of 1957. 587 


1 (1968) 25 L T. R. 276. 3 1957) 31L T. R. 958. 
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Therefore, in order that the assessee should be entitled to claim this deduction, 
he must, in the first instance, maintain his accounts on the mercantile basis unless 
the assessee is carrying on a business of banking or money-lending, in which 
case, the bad debts must arise in respect of loans made by the asseasee. Only 
such debts are allowed as bad debts as the Income-tax Officer may estimate to 
be irrecoverable. Therefore, the Income-tax Officer must be satisfied that in 
the year of account in which bad debts are claimed, the debta could not be 
recovered. Then, there is a further limitation put upon the right of an assesses 
to claim amounts ag bad debts and that limitation is that the bad debts which may 
be allowed must not exceed the amount actually written off as irrecoverable in 
the books of the assessee. Therefore, the Legislature seems to postulate not 
only the irrecoverability of the debt itself, but the actual writing off in the 
books of the asseasee as a condition precedent to the right of the assessee to 
claim auy amount as a bad dest. Now, what das been urged by Mr. Kolah is- 
that the sub-section does not make it imperative and the language of a mandate 
is not used that the assesses should write off the debts in his books. What is 
urged is that if in fact the amount is written off, then there is a prohibition 
against the Income-tax Officer allowing any amount as bad debt which exceeds 
the amount actually written off. But if in fact no amount is written off, then 
the law does not cast any obligation upon the Income-tax Officer.not to allow any 
bad debt in respect of debts which are in fact irrecoverable. The argument of 
Mr. Kolah may be put in another form. Mr. Kolah says that there is no 
principle underlying the suggestion made by the Department that even though 
the agsessee may prove as & fact that a certain debt was irrecoverable in the 
year of account, the mere abeance of a book entry should prevent him from 
claiming that bad debt as a permissible deduction. What is forcefully put 
forward is that no sanctity attaches to a mere entry as such. What is of im- 
portance is the actual fact estazlished, and if the actual fact, of irrecoverability 
‘is established, then it is of no consequence if the assessee for some reason or 
other has not written off the debt as a bad debt in his books. It is pointed out 
that in this very cass looking to the facts and circumstances of the case, it was 
not oS for the Liquidator to write off these debts, and according to 
Mr. Kolah it would lead to an impossible and even absurd situation if the. | 
Liquidator of the bank was prevented from claiming a large amount as bad 
debts, although he may be in a position to establish that they were irrecover- 
able, merely because he did not or could not write them off in his books. ` Force- 
ful as the argument of the other side is, we must look to the language of the 
section and the scheme underlving it. The first part of the section makes it 
clear that it is only in the case of an assesses who maintains his account on the 
mercantile basis that he can claim any amount as a.bad debt and as a permissible 
deduction. The reason for this is obvious. It ia only in the mercantile system 
of accounting that you credit an amount although you have not actually receiv- 
ed it and your profits and/or lcsses are assessed not on the basis of receipts but 
on the basis of income which has accrued to you. Therefore, when an income, 
which you anticipated and which you have already included in your books of 
account does not come if, and.there is no hope of its coming in, you must debit 
that amount in order to arrive at a correct result of your profits and losses, and 
what the Legislature réquired was that the return made by an assesses should 
correctly reflect the books of account of the assessee in order that a proper picture 
‘ of the state of profits or losses of the asseasee should appear in that return. 
Unlees the bad debt was actualy written off, thé account would show a higher 
profit and it would’ also go to show that the asseesee himself did not consider 
the debt as bad or doubtful because, if he did, in order to in, his own 
profits or losses he would have written it off. The same is the posftion with 
regard to the second part of the section, because in the case of a bank or money- 
- lender his profits or losses would only be ascertained By entries in the books of 
account with regard to the logseg made by him. The loss of a loan would either 
go to reduce the profits or incrsase the losses, and therefore, what the Legisla- 
ture intended was that when a banker or a money-lender made his return, his 


ta 
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` return should correctly reflect his books of account and the proper state of profits 

or losses. But thzte is another aspect of the matter which seems to us almost con- 
clusive. It cannot be disputed on any view of this section that if an assesses 
in his return claims a particular amount as bad debt, the Income-tax Officer 
cannot allow him bad debts exceeding that amount. Therefore, if an assessee 
were to show in his return bad debts as Ra. 5 or Re. 10, the power of the Income- 
tax Officer would be restricted to allowing bad debts only to the extent of that 
amount. But it is said that if the assessee instead of showing Rs. 5 or Ra. 10 
were to show no bad debts at all, the power of the Income-tax Officer would be 
go large that he could permit as bad debts any amount even aggregating to lacs 
-of rupees. Now, it seams to us that such a construction is illogicaL® If the 
intention of the Legislature was to restrict the power of the Income-tax Officer 
not to allow bad debts exceeding the amount written off by the asseasee himself 
in his books of account, logically sthe restriction must be applied to a case where 
the assessee had not written off any amount at all in his books as bad debts. A 
restriction only in a case where an amount is written off and no restriction in 4 
ease where no amount is written off seems to be both illogical and without any 
principle. Hither there was good reason why the Legislature wanted to put 
this restriction upon the power of the Income-tax Officer or there was not. If 
- there was good reason—and there must be good reason because the section 
clearly says so—then there is no reason why that good reason should not extend 
to a case where in fact no debt has-been written off by the assessee. 

Now, this view that we have taken is in conformity with the view which this 
Court has consistently taken for all these years in interpreting this section. 
We are not aware of any single case where either the Department or the assessee 
ever contended in this Court that an assessee is entitled to a certain amount as 
a bad.debt which amount has ih fact not been written off in his books of account. 
But apart from the settled practice, there are decisions of this Court which 
have also proceeded on that view of the section. Mr. Kolah says that those 
decisions do not go to show that this question was ever argued. But the very 
reason why it was not argued was that both the Department and the assesase 
assumed that the other view was not tenable and the position which was accepted 
was incontrovertible. 

Now, turning to these decisions—in Comr. of I.T. v. Jwala Prasad Tiwari’ 
the Department took up the extreme attitude that because the debts which were 
claimed as bad debts were not actually credited to the account of the specific 
debtors, the debts could not be considered to have been written off. We reject- 
ed this contention holding that the debts had been actually written off in the 
assessee’s books because they had been debited in one case to Shah’s account 
and the other to another account which dealt with bad and doubtful debts. Now, 
this contention and this argument would have been unnecessary if the law was 
that it was unnecessary to write off the debts in the books of account before the 
assessse could claim amounts as permissible deductions. The whole of the 
judgment proceeds on the clear assumption that s. 10(2) (at) required that the 
amount should be written off. What we were concerned to decide was what 
was the method of writing off and we said that no particular or specific entry 
was necessary in the books of account provided it appeared clear from the books 
of the assessee that he had written off these debta. 

The second judgment is in Karamsey Govindy# v. Commr. of Inc.-Tac?. What 
we held in this case was that the finding of thè Income-tax Officer that a parti- 
cular debt had not become bad in 1947 was justified on the evidence, and in this 
ease we realised the difficulty that this interpretation of s. 10(2) (si) would 
cause to an, assessee In certain circumstances. What we pointed out was that 
if in a particular year a debt was written off and the debt was found to be not 
irrecoverable by the Income-tax Officer, the bad debt would not be allowed. In 
the next year, the debt might in fact become irrecoverable, but the assesses 
would not be entitled to the benefit because he did not write it off in that 


1 (1958) 55 Bom. L.R. 978, s.o. 24 LTR. 3 (1957) 81 IL. T. R. 958. 7 
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7 
year, and we actually made a suggestion to the Department that in cases like 

these, they should take a sympathetic attitude. Our recommendation to the De- 
partment was again based on the clear view that we took that in s. 10(2) (a+) the 
requirement was clear and that requirement was that the assessee must write off 
a bad debt in his books before he can claim it as a permissible deduction. 


Mr. Kolah’s argument is really based on a recent decision of the Calcutta 
High Court in Begg Dunlop and:Co. v. Commr. of EP.T.1 That- was a case 
where not the Department but the assesses was contending that it was necessary 
that a debt should be written off before it tould be claimed as a bad debt, because 
there although the debt was claimed by the assessee in a particular, year and 
written off in a particular year, the Excess Profits Tax Officer purported to 
distribute this bad debt over a certain number of years taking the view that the 
whole debt did not become irrecoverable in a en year but portions of it 
became irrecoverable in different years, and the assesses contended that as he 
had written it off in one year i> could only be permitted in that year and in no 
other year. This contention was rejected by the Calcutta High Court, and the 
learned Chief Justice in his Judgment has constrned’s. 10(2) (2+). What the 
learned Chief Justice says at p. 284 is: - 

“ ..I am entirely unable to hold ihat Section 10(2)(xi) of the Income-tax Act tm- 
peratively requires that in order that any amoimt may be allowed as irrecoverable in 
any particular year, such amount or a larger amount must be ‘actually written off as 
irrecoverable in the books of the assessee’. The relevant language of the section, if I 
may recall its terms, is ‘such sum as the Income-tax Officer may estimate to be irrecover- 
able but not exceeding the amount actually written off. What that language means, to 
my mind, clearly is that while the Income-tax Officer is given a discretion to allow such 
amount as he himself may estimate to be irrecoverable, a maximum limit or rather a 
ceiling is at the same time set, beyond or higher than which he may not go.” 

But with great respect, what the learned Chief Justice overlooks is that if a 
ceiling is fixed in the case whsre a debt is written off by the assesses, it is 
impossible to understand why a ceiling is not fixed in a case where the assesses 
_ does not write off a debt at all If we were not confronted with our own settled 
practice and also our own decisions, we would certainly have, out of deference 
to the Caleutta High Court and the view we have always taken that-on the 
interpretation of All India Statutes there should be as far as possible uniformity 
of views between the different High Courts, accepted the interpretation put by 
the Caleutta High Court on this section; but for reasons which we have just 
given, we regret that we are compelled to adhere to the view we have all along 
taken with regard to the interpratation of this sub-section. If we are right, this 
would dispose of the first question.* ; 

[The rest of the judgment is not material to this report.] 


Solicitorm for the applicant: Kanga and Company. 
Solicitors for the respondent: A. 8. Parikh. 
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Ta Mr. Justice K. T, Desai. i 
HIRALAL PANACHAND SHAH v. N. L. MEHTA.* 


Central Excises and Salt’ Act (I of 1944), Secs. 37(xvii), 3(1), Sch. I, Item 9(5)— 
Central Excise Rules, 1944, Rr. 8(1), 159(2)—Nottfication (Central Excises) No. CER- 
8(7)/55 dated November 29, 1955, issued under r. 8(1)—Notification exempting part of 
duty leviable on certain goods—Conditions imposed by notification that goods to be 
` proved to sdtisfaction of Collector as varieties not utilised for certain manufacture 
within area specified by Collector—Collector issuing notification spectfying such varie- 
ties and spectfying the crea—Under such notification a variety of goods exempt from 
part of duty in such area—Subsequent notification issued by Collector by which such 
ae ee a mayen a i a are <1 Cauiey es 

such notification, 

The Central Government by a notification issued under r, 8(1) of the Central Excise 
Rules, 1944, exempted certain varieties of unmanufactured*tobacco from so much of 
the duty leviable thereon as was in excess of annas six per Ib. The conditions im- 
posed by the notification were that the goods covered by the notification should be 
proved to the satisfaction of the Collector as varieties which were not in fact utilised, 
or were utilised only to a negligible extent, within the limits of an area specified by 
‘him in the notification, for the manufacture of biris. The Collector of Central Excise, 
Bombay, accordingly issued a notification specifying the varieties of unmanufactured 
tobacco which were not in fact used or were used only to a negligible extent for the 
manufacture of biris within the limits of an area spectfled im the notification. The 
result of this nottfication was thet a variety of unmanufactured tobacco, namely, red 
chopadia in whole leaf, which under sub-item (5) -of item No. 9 of the First Schedule 
to the Central Excises and Salt Act, 1944, was liable to an excise duty of fourteen 
annas, became liable to duty at the rate of annas six per Ib. in -the whole of the . 
Bombay Collectorate, Le. all the territories of the State of Bombay except Gujrat, 
Saurashtra and Kutch. Thereafter the Collector issued another notification the effect 
of which was that within the area of Greater Bombay red chopadia tobacco in whole 
leaf form was mot exempt from any duty in excess of six annas per Ib. The latter 
notification was challenged by the petitioner who-was asked to pay by the Inspector 
of Central Excise a duty of armas fourteen per Ib. of red chopadia whole leaf tobacco 
when he applied for clearance of some bales of the tobacco from his warehouse. It 
was contended by the petitioner that the nottfication was void, ultra vires and beyond 
thee powers of the Collector inasmuch as-once an exemption had. been granted in 
respect of red chopedia tobacco within Greter Bombey, it was not competent to the 
Collector to withdraw that exemption and that what the Collector had purported to 
do was really legislative in character:— . 

Held, that the exemption granted by the Central Government by tts notification was 
a conditional exemption, namely, that the question as regards the area within which 
it was to operate and the question -as regards the varieties af tobacco in connection 
wherewith it wag to operate dependent upon the use of such tobacco in the area. 
concerned were left to be determined by the Collector in the manner therein provided, 

that when the Collector acted in the exercise of these powers by issuing the notifica- 
tion, he was disabling persons from fulfilling the conditions required to be fulfilled 
under the notification issued by the Central Government for claiming an exemption 
and he could not, therefore, be said to legislate in connection therewith or to exercise 

any power of exemption: ° 

The Gusit e Birok? reared io: 

that the Central Government had left it open to the Collector to exercise the autho- 

, rity conferred upon him from time to time as the circumstances, or the situation re- 


* quired, and, 
that, therefore, the Collector had authority to issue the notification. 


*Decided, March 14, 1967. O. O. J. Mise T (1878) L. R. 5 L A. 178, : 
cellancous Applicaficn-No i246 of-1956, : ; 
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Tre facts applar in the judgment. 


Y. B. Rege, with B. J. Joshs, for the petitioner. 
M. J. C. Mistry, for the respondents. 


K. T. Desat J. The petitioner in this case is a tobacco merchant. He ig a 
member of the Indian Tobacco Merchants Association Limited. He owns 4 
warehouse and holds the requisite licences under the Central Excises and Salt 
Act, 1944, and the Central Excise Rules, 1944, in connection with the said ware- 
house. On June 9, 1956, the petitioner submitted to the Range Officer, Central 
Tobace? Warehouse, an application in Form AR, 1 for the clearance of one 
bale of red chopadia whole leaf tobacco from the said warehouse. On June 12, 
1956, he made a similar application in respect of another such bale. On June 13, 
1956, he submitted a third application im respect of four similar bales. The 
Range Officer calculated the rate of duty leviable in respect of the goods men- 
tioned in each of the said applications at 6 annas per lb. On June 26, 1956, 
the petitioner attended the office of the Central Excise, Central Tobacco Ware- 
house, Bombay, for getting the said applications countersigned for the payment 
of the duty calculated as aforesaid. In the mean time, on June 16, 1956, a 
Notification had been issued by the Collector of Central Excise, Bombay, the 
effect of which was that the exemption of duty in excess of annas 6 per lb. which 
was previously available ceased to be available in respect of the said goods and a 
duty of annas 14 per lb. became payable in respect of the said goods. The 
Inspector of the Central Excise thereupon made an endorsement on each of the 
aforesaid applications to the following effect :-— 

“In view of the amendment to the Bombay Central Excise Collectorate Notification 
No. C.ER. 8(1)/T/25 dated 11-11-55 tn force from 21-68-56, the clearance of red cho- 
padia whole leaf tobacco at the rate of 0-6-0 per Ib. is not permitted.” 


The petitioner by his petition challenges the aforesaid Notification dated 
June 16, 1956, issued by the Collector of Central Excise. The Collector of 
Central Excise, Bombay, is respondent No. 1 to the petition. The ctor of 
Ceatral Excise, Central Tobaceo Warehouse, Bombay, is respondent No. 2 to 
“the petition and the Union of India is respondent No. 3 to the petition. The 
petitioner has prayed for a writ of mandamus or a writ in the nature 
of mandamus or other appropriate writ, direction or order under art. 226 of 
the Constitution of India against the respondents, P 

“ordering the respondents to forbear from enforcing the provisions of the said Noti- 
fication dated 18th June, 1856, and further ordering the respondents to allow the peti- 
tioner to clear the said tobacco on payment of the duty at the rate of annas 6 ‘per Ib. 
and to make an order for the clearance of the said tobacco on payment of duty at the 
rate of annas 6 per Ib. and also to forbear from levying, collecting or demanding from 
the petitioner any duty on the said tobacco in excess of annas 6 per Ib.” 

In order to appreciate the contentions of the petitioner it is necessary to 
refer to some of the provisions of the Central Excises and Salt Act, 1944, and 
the Central Excise Rules, 1944. Section 3 of the said Act provides as under :— 

“8. (1) There shall be levied and collected in such manner ag many be prescribed 
dutis of excise on all excisable goods other than salt which are produced or manufac- 
tured in India, and a duty on salt manufactured in, or imported by land into, any part 
of India as, and at the rates, set forth in the First Schedule.” 

It is not disputed that the tobacco in question constituted excisable goods 
within the meaning of the said Act. When one turns to the First Schedule to 
the Act, one finds that the expression ‘‘tobacco’”’ has been defined as meaning 

“any form of tobacco, whether cured or uncured, and whether manufactured or not, 
and Includes the leaf, stalks and stems of the tobacco plant, but does not include shy 
part of a tobacco plant while still attached to the earth.” 

Tobacco is item No. 9 in the said Schedule. Item 9 is sub-divided into two parts 
—one relating to unmanufactured tobacco and the other relating to manufac- 
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tured tobacco. As regards the unmanufactured tobacco, sub-Aem (5) provides 
as under :— ` 

“(5) if other than five cured, and not ordinarily used for the manufacture of (a) 

cigarettes or (b) smoking mixtures for pipes and cigarettes, but capable of being used 
for the manufacture of birls—Rate of duty fourteen annas.” 
Sub-item (6) is as under :—‘‘if other than flue cured and not otherwise speci- 
_ fled—Rate of duty six annas.” It is common ground that the tobacco in ques- 
tion is other than fine cured. It was at ons stage contended that the tobacco 
in question in the form in which it existed was not capable pf being used for 
the manufacture of bidis, that the case clearly fell within sub-item (6) gnd that 
irrespective of all notifications the only duty that was leviable in respect of the 
goods in question was 6 annas per lb. under sub-item (6). 

Mr. M. J. C. Mistry, who appears for the respondents, contended that if that 
was the case of the petitioner, th8n the petitioner had no right to come fo Court 
by way of a petition for a writ if the oers concerned had wrongly considered 
the tobacco in question as falling under sub-item (5) instead of sub-item (6). 
He contended that it was a question of fact whether a particular type of tobacco 
fell under sub-item (5) or sub-item (6), and that the dispute in connection 
therewith could not be made the subject-matter of a petition for a writ. He 
further stated that if the petitioner was aggrieved by such a decision, then his 
remedy was by way of an appeal as provided for in s. 35 of the Act. Sec- 
tion 35(2) is in these terms :— 

“33. (1) Any person deeming himself aggrieved by amy decialon or order passed by 
a Central Excise officer under this Act or the rules made thereunder may, within three 
months from the date of such decision or order, appeal therefrom to the Central Board 
of Revenue, or, in such cases as the Central Government directa, to any Central Excise 
officer not inferlor in rank to an Assistant Collector of Central Fixcise and empowered 
tn that behalf by the Central Government. Such authority or officer may thereupon 
make such further Inquiry and pam such order as he thinks fit, confirming, altering or 
annulling the decision or order appealed against: 

Provided that no such order in appeal shall have the effect of subjecting any person 
to any greater confiscation or penalty than has been adjudged against him in the original 
decision or order.” : 
Rule 218 of the aforesaid Rules refers to the persons to whom the appeal lies. 
Mr. Rego, who appears on behalf of the petitioner, having realised the difficulty 
in his way has intimated to me that on this petition he does not desire to urge 
the contention that the case fell within the provisions of sub-item (6) and not 
of sub-item (5). He has stated after consulting his learned junior, the drafts- 
man of the petition, that when in prayer (a) “the petitioner sought relief from 
the Court by the issue of a writ 

“ordering the respondents to allow the petitlomer to clear the said tobacco on pay- 
ment of duty at the rate of annas 6 per lb. and to make an order for the clearance of 
the sald tobacco on payment of duty at the rate of annas 6 per Ib. and also to forbear 
from levying, collecting or demanding from the petitioner any duty on the said tobacco 
in excess of annas 6 per Ib.”, r 3 
he claimed to do so only on the footing that the Notification dated June 16, 1956, 
was invalid and of no effect and that the relief sought was consequential on the 
paid Notification being considered to be invalid and of no effect. Mr. Rege, 
however, has stated that he should not be deemed to have given up the conten- 
tion that his case fell under sub-Item (6) and not under, sub-jitem (5) in any 
other proceedings, which he may hereafter adopt. In view of what Mr. Rege 
has stated, I am not dealing with that aspect of the matter and it would be open 
to any party to canvass that point before any other tribunal. In view cf what 
is Btated by Mr. Rege the point as regards the petition being barred because 
there was an alternative remedy by way of an appeal does not survive. 

For the purpose of this petition I am proceeding on the footing that 
the tobacco in question was capable of being 1 for the manufacture of bidis. 

Before I deal with the arguments advanced in connection with the Notifica- 
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tion dated June 16; 1956, it would be necessary to set out some of the relevant 
provisions of the said Act and the Rules as also the Notifications issued there- 
under. Section 87 of the Act empowers the Central Government to make 
rules to carry into effect the prrposes of the Act. Sub-clause (sum) of the said 
section empowers the Central Government to make rules exempting any goods 
from the whole or any part of the duty imposed by that Act. The duty imposed 
by the Act for the purpose of the present petition is to be considered as falling 
within sub-item (5) of item No. 9 of the First Schedule. In exercise of the 
powers conferred on the Central Government, the Central Government has 
framed rules. Ufder r. 8 of the rules so framed it is provided as under :— 


“g (1) The Central Government may from time to time, by notification in the official 
Gazette, exempt subject to such conditions as may be specified in the notification any 
excisable goods from the whole or any part of the duty leviable on such goods.” 

In exertise of the powers conferred upon the*Central Government by r. 8(1), 
the Central Government issned a notification on April 10, 1954, which is exh. B 
to the petition. That notification runs as follows :-— 


“In exercise of the powers conferred by rule 8(1) of the Central Excise Rules, 1944, 
and with effect from the tenth day of April 1954. the Central Government hereby exempts 
from such of the duty leviable thereon under the Central Excise and Salt Act, 1944, as 
is in excess of four annas and six pies per Ib. varieties of unmanufactured tobacco, whe- 
ther flue-cured or other than flue-cured, which are capable of being used for the 
manufacture of birls, but are proved to the satisfactian of, and are notified by, the Col- 
lector as varieties which are not in fact utilised, or are utilised only to a negligible ex- 


I a a a a at 
ture of biris... 


The Cane of Central Excise, Bombay, purporting to act under the authority 
given to him by that notification of the tral Government issued from time 
to time several notifications. ‘The last of such notifications is dated November 
11, we That notification is exh, C to the petition. That notification provides 
as under :-— 


“In exercise of the powers conferred by the Government of India, Ministry of 

Finance (Revenue Division) Notifization No. 16 dated the 10th April, 1954 and in super- 
session of his Notification dated the 26th November, 1954, I hereby notify the varieties of 
unmanufactured tobacco specified in column No. 1 of the subjoined table as varieties 
which are not in fact used or are used only to a negligible extent for the manufacture 
of biris within the limits of the area specified in column No. 2 thereof.” 
Among the varieties specified are all varieties of non-flue-cured tobacco in whole 
leaf form tied in judis, or in pendhis or in bundles including lal chopadi and 
lal chopadia, The area specified in column 2 thereof is the whole of the Bombay 
Collectorate. The case of the petitioner was based in the petition on the 
exemption granted under the Notification of the Central Government dated April 
10, 1954. That Notification, however, was rescinded by the Central Govern- 
ment by a Notification issued on November 29, 1955. That Notification dated 
November 29, 1955, is annexed as exh. No. 3 to the affidavit of respondent No. 1 
in sur-rejoinder dated Mareh 2, 1957. On the same date the Central Govern- 
ment issued another Notification which is annexed as exh. No. 1 to the said aff- 
davit in sur-rejoinder. That Notification of the Central Government inter alta 
provided as follows :— i 


“In exercise of the powers conferred by rule:8(1) of the Central Excise Rules, 1944, 
as tn force in India..%he Central Government hereby exempts from so much of the 
duty leviable thereon as is in exceas of annes six per Ib, varieties of unmanufactured 
tobacco whether flue-cured or other than flue-cured, which are capable of being used 
for the manufacture of biris, but are proved to the satisfaction of, and are notified by, 
the Collector as varieties which are not in fact utilised, or are utilised only to a negli- 
gible extent, within the limits of an area spectiled by him in the notification, for the 
manufacture of biris; Peer ee 
: dD na, f 
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(1) IE any such variety is consigned. from the premises of ameet to eny pre 
mises situate outside sych area, it shall not be entitled to the said exemption; 

(lil) Tf any variety $o exempted is at subsequent time exported outside such area, 
the exemption hereby granted shall be deemed to be withdrawn and the wholesale dealer 
so exporting it, shall, prior to such export, pay in respect of the quantity exported, an 
er a a A 
exempted.” 

On January 5, 1956, the Collector of Central Fixoise, Bombay, In exercise of 
the authority éonferred upon him by the notification of the Central Government; 
dated November 29, 1956, issued a Notification to the following effect :— 

“In exercise of the powers conferred by the Government of Indla, Ministry of Finance 
(Revenue Division) Notification Central Excise No. CER-8(7)/35 dated the 20th Novem- 
ber, 1955, I hereby direct that this Collectorate Notification No. CER 8(1)/T/55, dated 
the 11th November, 1955, issued by*me under the Government of India, Mifistry of 
Finance (Revenue Division) Nottfication—Central Exxcises——-No. 16 dated the d0th April, 
1954, shall be deemed to have been re-issued under the Ministry's Notification—Central 
amas nr ee Geen ene ee ee 1955, with effect from ist January 


ae Notification is exh. No. 1 in the case. By that Notification the Collector 
reissued his previous Notification dated November 11, 1955, with the result 
that red chopadia in whole leaf form became liable to duty at ‘the rate of annas 
gix per Ib. in the whole of the Bombay Collectorate. Thereafter the Collector 
of Central Excise, Bombay, issued on June 16, 1956, the Notification in question 
being exh. D to the petition. By that Notification the Collector of Central 
Excise, Bombay, at first excluded from the varieties which were exempt in the 
whole of the Bombay Collectorate from the payment of duty im excess of six 
annas per lb. red chopadia tobacco in whole leaf form. He, however, added 
one more item to the list of varieties which were exempted. "That added item 
being item No. 16 rans as follows :— 
“Lal Chopadia, Lal Chopadi’’, representing the variety ‘Red Chopadia’, in 

whole leaf, tied in jadis or bundles. 
In column 2 relating to the area within which the exemption was to operate, it 
is mentioned as follows:—‘‘Whole of Bombay Collectorate except Bombay H 
Circle in the Bombay Division No. IT.” At one time there was a dispute what 
Bombay H Circle in the Bombay Division No. ÙI represented. That dispute 
has been set at rest by the production of a circular dated March 29, 1956, issued 
by the Collector of Central Excise, Bombay, a copy of which is exh. No. 2 in the 
case, That circular shows that Bombay H Cirele in the Bombay Division No. IL 
is the Circle relating to tobacco. The area of Bombay H Circle in the Bombay 
Division No. II represents the area covered by the territory of Greater Bombay. 
I am informed that the area of the whole of the Bombay Collectorate’ includes 
all the territories of the State of Bombay except Gujrat, Saurashtra and Kutch. 
The result of this amendment is that within the territories of Bombay H Circle - 
in the Bombay Division No. II, ie. within the area of Greater Bombay, red 
chopadia in whole leaf form is not exempt from any duty in excess of six annas 
per lb. It is this Notification which is being challenged on various groun 

It is contended by the petitioner in para. 14 of his petition that this. Notifica- 
tion is void, ulira vires and beyond the powers of respondent No. 1 inasmuch 
as once an exemption had been granted in respect of red chopadia tobacco within 
the Bombay H Circle in the Bombay Division No. II, it was not competent 
or open to respondent No. 1 by means of an amendment to the previous Notifica- 
tion issued by him to withdraw that exemption. It is contended that what 
respondent No. 1 has purported to do was really legislative in character and 
that he had no power or authority to take away the exemption which had’ once 
become operative. It is further contended that even if he had such power, he 
has exercised the same arbitrarily and that he has without any just cause dis- 
criminated between the merchants within the area of Greater Bombay and. mer- 
chants within the State of Bombay outside the area of Greater Bombay. © Thh 
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petitioner contedds that the classification is arbitrary and is made without any 
rational relation to the objett sought to be achieved. He Er that the Notifica- 
tion violates the petitioner’s fundamental rights guaran by art. 14 of the 
Constitution of India, ~~ E ao 
_ There are two other grounds mentioned in the petition viz., that the Notifica- 
tion violated the principles of natural justice and was issued mala fide. These 
two grounds, however, have not been pressed by the learned counsel for the 
petitioner. Ji i ' aan 

The principal question in:the case is one of construction of the Notification 
issued by the Central Government on November 29, 1955. It is admitted by both 
the sides that the power'to exempt under r. 8(1) is vested only in the Central 
Government and that that power can be exercised from time to‘time by the 
Centra] Government by a Nottfication. The power to exempt is not one capable 
of being exercised by the Collector of Central Excise. .The Central Government 
has the right under r. 8(1) to exempt any excisable goods from the whole or 
any part of the duty leviable théreon subject to such conditions as may be spe- 
cified by the Central Government in the Notification under which such exemption 
is being granted. The goods covered by the Notification are ‘‘varieties of un- 
manufactured tobacco, whether flue-cured or other than fluecured which are 
capable of being used for the manufacture of biris.’’ The conditions imposed 
by the Central Government by the nottfication dated November 29, 1955, are 
that the goods are proved to tke satisfaction of, and‘are notified by, the Collector 
as varieties which are not in: fact utilised, or are utilised only to a negligible 
extent, within the limits of an area specified by him in the notification, for the 
manufacture of biris. When the Collector issues a Notification of the kind refer- 
red to in the Notification of the Central Government dated November 29, 1955, 
he does not in. fact exercise a i papel function. He does not exempt any- 
one thereunder. 'He only enables the conditions of exemption laid down by the 
Central Government to be fulfilled, with the result that a person who hag un- 
manufactured tobacco which îs capable of being used for the manufacture of 
bidis can obtam an exemption within the limits of the area specified by the Col- 
lector. The argument of Mr..Rege is that btt for the Notification issued by the 
Collector, an exemption could not be claimed under the Notification of the 
Central Government. That, no doubt, is true. The effect of the issue of a 
Notification by the Collector as required by thé Notification of the Central 
Government is to enable a person to claim an exemption by satisfying the neces- 
` gary conditions laid down by the Central Government, but that does not mean 
that it is the Collector who exempts a person. In fact he has no powers to 
exempt any person.’ It is contended that once an exemption has been granted 
by the Central Government, it cannot be taken away by the Collector by any 
act of his, and that the exemption granted by the Central Government can be 
taken away only by the Central Government. It is urged that the effect of 
what the Collector has done by issuing the subsequent Notification dated June 
16, 1956, is to take away the sxemption which had previously been granted as 
a result of the Notification issied by the Central Government on November 29, 
1955, and the Notification issuəd by the Collector on January 5, 1956. It is no 
doubt true that the effect of the Notification dated June 16, 1956, is that a person 
cannot claim any exemption within the limits of Greater Bombay in respect of 
certain varieties of tobacco which he previously could claim. But it is far from 
paying that the Collector has taken away that exemption. The Collector has by 
that Notification disabled persons from. fulfilling the conditions required to be 
fulfilled under the notifleation of November 29, 1955, issued by the Central 
Government for claiming an exemption. .In doing so the Collector has not exer- 
cised any power to take away any exemption. Such power in fact is not vested 
in him in law. | | Bo 
. If Mr. Rege’s contention is right that the Collector has taken away the exemp- 
tion which previously existed by his Notification dated June 16, 1956, it would 
equally be right to say that, it ds the Collector who has granted the exemption 
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by his previous Notification dated January 5, 1956. In that eyent if Mr. Rege 
is right in his contention that the Collector has exercised legislative functions 
in taking away the exemption by the Notification dated June-16, 1956, which 
he had no power to do, it would be equally right to say that the Collector has 
exercised legislative functions in granting the exemption by the Notification 
dated January 5, 1956, which he had no power to do. In that event, the very 
foundation of Mr. “"Rege’s case about the existence of an exemption would dis- 
appear. The true position is that by issuing a Notification the Collector neither 
grants nor takea away any exemption. This is borne out by a decision of the 
Privy Council cited by Mr: Rege at a later stage of his argument for a different 
purpose. It is the case of The Queen v. Burak.’ In that case their Lordships 
were dealing with the provisions of Act XXH ‘of 1869 of the Indian Legislature. 
By s. 9 of that Act the Lieutenant Governor of Bengal was empowered by 
Notification to extend mutatis mutandis the provisions of the said Act to pertain 
areas therein specified. The majority of the Judges of the Calcutta High Court 
held that the 9th section was not legislation but was a delegation of legislative 
power. In negativing that contention their Lordships of the Privy Council 
observed at page 195 as follows :— 

phair Lordia think that 4t ta @-falincy to. apenk-of the ‘powers. Guus conferred 
upon the Lieutenant-Governor (large as they utidoubtedly are) as if, when they were 
exercised, the efficacy of the acts done under them would be due to any other legislative 
authority than that of the Governor-General-it-Council. Their whole operations is, 
directly and immediately, under and by virtue of’ this Act (XXII of 1869) itself. The 
proper legislature has exercised its judgment as to place, persons, laws, powers; and the 
result of that judgment has been to legislate conditionally as to all these things. The 
conditions having been fulfilled, the legislation is now absolute.” 
The exemption granted by the Central Government by its Notification dated 
November 29; 1955, was a conditional exemption. e question -as regards the 
area within which it was to operate and the question as regards the varieties of 
tobacco in connection wherewith it was to operate dependent upon the use of 
such tobacco in the area conerned were left to be determined by the Collector 
in the manner therein provided.. When the Collector acts in the exercise of 
these powers, he cannot be said to legislate in connection therewith or to exer- 
cise any power of exemption. 

Mr, Rege next argues that the authority that was ‘granted to the Collector 
under the Notification of November 29, 1955, was an authority which could be 
exercised only once by him. He says t‘once that authority was exercised by ` 
the Collector, the exemption became absolute and he became functus offioto. He 
says that on a true construction of that Notification the Collector does not have 
any authority to amend any Notification.-previdusly issued by him. 

Mr. Rege says that the words ‘‘but are proved to the EA ATE of, and are 
notified by the Collector as varieties which are not:in fact utilised, or are utilis- 
ed only to a negligible extent within the limits‘of an area specified by him in 
the nottfication, for the manufacture of bidis” mean that the Collector can issue 
only one Notification. I am unable to agree with this contention. The intent 
and purpose of the notification of the Central Government is to exempt certain 
varieties of unmanufactured tobacco which are capable of being used for the 
manufacture of bidis only when such varieties are not in fact utilised in a parti- 
cular area for the manufacture of bidis or are utilized only to a negligible 
extent for the manufacture of bidia in that particular area. The use of un- 
manufactured tobacco for the manufacture- of ‘bidis may vgry not merely from 
area to area, but may‘vary from time to time: It may be that in a particular 
area a factory for the manufacture of bidis may be started and unmanufactured 
tobacco which was not previously used or was used to a negligible extent in the 
manufacture of bidis may be used thereafter to a large extent for the manufac- 
ture of bidis. In my view, it was not the intention of the Central Government 
in ne that Notifleation that the Collector should once and for all determine 
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whether a partichlar variety of unmanufactured tobacco was or was not utilised 
or was utilised to a negligible extent in any particular area for the manufacture 
of bidis. As the exemption was intended to be granted having regard to the 
use to which the tobacco in question was put in any particular area, it would be 
placing a reasonable construction on the language used to hold that the Collec- 
tor would have power from time to. time to notify what varieties of unmanufac- 
tured tobacco were not utilised or were utilised to a negligible extent in the 
manufacture of biris as ‘the circumstances may warrant. the intention of 
the Central Government had been that the Collector should once and for all 
issue the notification, the Central Government would in all probability have 
rovidéd the time limit within which such Notification was to be issued by the 
ollector. There is no such time limit provided for in the Notification. In 
my view, the Central Government has left it oped to the Collector to exercise 
the atithority conferred upon him from time to time as the circumstances or 
the situation may require and that he had authority to issue the Notification 
dated June 16, 1956. 


_ The next argument advanced by Mr. Rege is that the action of the Collector 
is discriminatory and that no reasonable differentia is provided. It is urged 
that ‘the Collector i in issuing the Notification dated June 16, 1956, has acted in 
an arbitrary. manner. The authority conferred upon the Collector by the Noti- 
ee dated November 29, 1955, is an authority to be exercised by him 
well-defined limits. Tt i ig an ‘authority to be exercised in connection with 
an area having regard to the nse of unmanufactured tobacco in the manufacture 
of biris. Lf it was found that such tobacco was not utilised at all or was utilised 
only to a negligible extent within a particular area for the manufacture of biris, 
then that fact had to be notified so that an exemption may accrue in respect of 
that variety of goods within that area. The discrimination based on the use 
of particular goods in a particular area cannot be said to be without a reasona- 
ble basis. In fact r. 159(2) of the Rules envisages the rate of duty leviable 
upon any goods being determined by the use to which the goods are put. In 
my view, there is no substance in the contention that there is no reasonable 
differentia and that there is discrimination between one class of citizens and 
another. Reliance was placed in support of his argument by Mr. Rege on a 
Notification issued by the Collector of Baroda being exh. A to the affidavit of 
the petitioner in rejoinder, dated January 11, 1957. Strong reliance was placed 
upon some of ‘the words appearing in that Nea It is stated in that 
Notification as under :— 
. “Tt may please be noted that the varieties sects. wesw Ada eee ees 


idaaulfiabier fori Gann ba Wanspsebsl anyehero. in Indie on, paytni of- dwy bi nunha 6 
per Ib. In the-Baroda Collectorate.” 


The' varieties mentioned in Appendix A include tobacco other than flue-cured 
in whole leaf form and include therein red chopadia. Mr. Rege states that 
having regard to that Notification it was open to a person to pay a duty of annas 
aix only per Jb. within the territory under the control of the Collector of Cen- 
tral Excise, Baroda, and remove the goods without payment of any further - 
duty to any place anywhere m India, and that there is clear discrimination 
between persons who bring the goods from Baroda and those who do not. He 
says that: by the process of taking the goods to Baroda and taking them out of 
the territory of the Baroda Collectorate on payment of six annas per lb. a person 
ean avoid payment bf further duty. This argument of Mr. Rege might have 
had some merit if the statement of the Collector of Central Excise, Baroda, was 
correct. It has been urged on behalf of the respondents that that statement 
in the Notification of the Collector of Central Excise, Baroda, does not represent 
a correct exposition of the legal position on the subject. It is pointed out that 
the. statement is contrary to the very Notification of the Central Government i is- 
sued on November 29, 1955. When one turns to that Notification, it is expreasly 
provided by proviso (Hi) and přóviso (#) of that Notification as under :— 


“ 
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i “(H) Tf any such variety is consigned.from the premises'of amesement to any pre- 
mises situate outside such area, tt shall not be entitled to the said exemption. 

(ili) Se cae OE cae ged ie nl adenine Gris ee ported ulside, N 
the exemption hereby granted shall be deemed to be withdrawn and the wholesale 
dealer so exporting it, shall, prior to such export, pay in respect of the, quantity exported, 
Sa tae ee oe re ee ee Oe sare 
exempted.” 

My attention has further been Serre 169(#) of the Central Hixcise Rules, 
1944, which provides as under :— 

EB Gin cate col thily; ea E Guiy pate E E E uae so ete 
the goods are to be put after clearance from the warehouse, the goods shall be re~ 
assessed to duty at such rate, if such rate is differant from the rate at which the goods 
were asseased to duty when they were received in the warehouse.” 

Having regard to the Notification of the Central’ Government and the rule 
quoted above, there is no merit in the contention advanced based on the state- 
ment ap in the Notification of the Collector of Central Excise, Baroda. 

__I do not: that any of the fundamental rights of the -petitioner is violated 


in this case. 
atts or the petition fails and is dismissed with costs. Costs fixed at 


Petstion. digmissed. 


Before Mr. Justice Mody. 


MESSRS. MATUBHAT JAMIETRAM & MADAN v. THE CUSTODIAN OF 
. EVACUEE PROPERTY, BOMBAY.* 

RE ERE A R deve E E See Geom, Jala: 

ment-debtor directly—Whether lien can be declared or charging order made at in- 

stance of solicitors on amount recovered by client--Object of solicttor’s Hen and ctr- 


cumstances under which charging orders can be made—Rules of the High Court of 
. Bombay (Original Side), 1957, r. 1079. - 


itis aphale-olsject Ae thavealictior’s’ Mak dp o> terop ahs amii payahe 
- the judgment or decree before it reaches thé hands of his client. Charging orders 
are made before the judgment-debtor has. actually paid over the amount or tf the 
judgment-debtor has parted with the amount, the amount is a funud in Court or is 
deemed to be a fund in Court, but if that amount has actually reached the hands of 
the client, tt must be treated as any other amount of money in the hands of the 
client. After it reaches the hands of the client there would not be any question of. 
declaring a lien thereon or giving a charging order thereon. In such ah event the 
solicitor must obtain a pay order under r. 1079 of the Rules of the High Court af 
Bombay (Original Side), 1957, and execute the same against his client and attach the 
pei aoni ta tiie ene of ie cleat Uke EA Oey ebay es prope: Heriot Kis client, 
*Fisdell v. Coningham’, distinguished: 
Cullianjee v. Raghasjee,’ explained. ` 

Mercer v. Graves’, In re Tyab}i & Co.‘ Khetter Kristo Mitter v. Kally Prosunno | 
Ghose,’ Ved and Sopher v. Wagle & Co. and Shippey v. Grey," referred to ` 


Tus facta appear in the judgment. a ; “a 


M. R. Parpia, for the applicants. ' oo 
.J. M. Thakore, for the Gastedian of Hivacnes. Property, Bombay. 


Mopy J. This is a chamber summons taken out by the applicants, who are a 
firm of solicitors, against their own clients for certain reliefs by way of a declara- 
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tion of a lien for,payment of their costs and for an order for payment of their 
costs. It will, however, be necessary for me later to set out and discuss the 
exact reliefs prayed for by this summons as the same are in dispute. 

This suit was originally filed on November 27, 1948, by one Adam Haji Pir- 
mahomed Essak as the sole plaintiff claiming damages for breach of a contract. 
The applicants were the solicitors of the plaintiff. During the pendency of this 
suit in July 1952 the applicants came to know that the plaintiff had been declared 
an evacuee. The applicants, therefore, wrote a letter dated July 18, 1952, to 
the Assistant Gastouinn of Evacuees Property, Bombay, setting out shortly 
the facts relating to this suit. The applicants further wrote: 

- “We understand that the abovementioned plaintiffs are adjudged evacuees. We sug- 
gest that the Custodian may be brought on record of the suit as plaintiff No. 1(a) and 
the sult may be proceeded with. 

We dhe conversant with all the facts of the case as we have attended to the matter 
right from the beginning. We shall therefore be glad to know from you if you desire 
to be added as co-plaintiff to the sult and whether you will appoint us as your solicitors 
and agree to pay our bill of costs of the suit.” 

It would appear that thereafter there was a telephone conversation between 
the Assistant Gartodian and one Parpia, a partner of the applicants, which the 
applicants by their letter dated July 31, 1952, addressed to the Custodian re- 
corded „as follows: 


‘With reference to the telephone conversation you had with our Mr. Parpla the 
other day, we beg to place on record that you would be liable to pay our further costs 
herein as your attorneys and as regards costs prior to our appointment as solicitors, 
we have to put in a claim in the ordinary way before you.” 

By their letter dated August 9, 1952, the applicants in continuation of the 
said letter dated July 31, 1952, further wrote to the Custodian that the costs 
which the applicants would be entitled to recover from him would be costs taxed 
according to the Rules of the High Court, Bombay. By his letter in reply ` 
dated August 16, 1952, the Assistant Custodian wrote as follows: 

“With reference to the correspondence resting with your letter No. H/7440/52 ‘dated 
9-8-1952, I am to state that you may please move the Court for bringing the Custodian 
on record as perty plaintiff and party defendant respectively in the abovementioned two 
guits, and that you are appointed solicitors for the Custodian In these two matters. 

As regards your costs as attorneys of the Custodian, I am to confirm that you will 
be entitled to recover the same as taxed under the Rules of the High Court, Bombay. 
With regard to costs prior to this, you may put in a claim in the manner provided in 
Rule 22 of the Rules framed under the Administration of Evacuee Property Act, 1950.” 


There is no dispute that from August 16, 1952, the applicanta started acting 
as the attorneys of the Custodian of Evacuee Property, Bombay, in respect of 
this suit. On the application of the Custodian, he was, on October 7, 1952, 
joined as plaintiff No. LA. in this suit. For convenience I will continue to call 
the original plaintiff as the plaintiff and the Custodian, being plaintiff No. 1A, 
as the Custodian. On January 25, 1955, a decree was passed in this suit for 
Rs. 6,059-11-0 for claim and for the taxed costs of the suit. That decree is in 
favour of both the plaintiffs herein, ie., the original plaintiff and the Custodian. 
After the decree the Custodian, without the knowledge or intervention of the 
applicants, entered into an agreement with the defendants, the judgment-deb- 
tors herein, to accept the entire decretal amount of claim and costs in instal- 
ments of Rs. 300 per month. The applicants got their bill of costs of this whole 
suit taxed and on March 19, 1957, served the allocatur, which is dated February 
12, 1957, on the Custodian. According to the allocatur the amount of the 
party and party costs is Rs. 4,998-11-7 and the attorney and client costs up to 
January 1956 is Ra. 3,855-16-10. i 


It will be noticed that the said taxed costs recoverable by the applicants divide 
themselves into two parts, the first being the costs relating to the period prior 
to August 16, 1952, when the applieants were acting as the solicitors of the plain- 
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tiff alone, which I will refer to as ‘‘the earlier costs,” and the second being the 
costs relating to the period subsequent to August 16, 1952, when the applicants 
were acting as the solicitors of the Custodian also, which I will refer to as ‘‘the 
subsequent coste’. The amount of costa as taxed are a composite figure. The 
applicants have estimated that the earlier costa amount to about Rs. 4,988 and 
the subsequent costa to about Rs. 3,416. Such estimate of the applicants, how- 
_ ever, is of no consequence in view of the fact that both the parties agreed be- 

fore me specifically at the hearing of this summons that if the nature of the 
relief which' I may grant herein necessitates the earlier costs and the- subse- 
quent costs to be separately ascertained, the taxing Master may be directed to 
allocate the costa as taxed by him as aforesaid to the said earlier and subsequent 
periods. ; 

On an inquiry from me Mr. Thakore informed me that the Custodian had al- 
ready recovered Rs. 6,000 underethe decree, although he did state that he was 
not sure about the correctneas of the said amount as, if a further instalment 
had already been paid, the said amount would be Ra. 6,800. The exact amount 
is of no consequence to the decision of this case, it bemg material only for an 
appreciation of the practical aspect of the dispute herein. 

Prayer (a) of the summons is for a declaration of the lien and prayer (c) is 
for a charging order and they read as follows: 

“(a) that it may be declared that the applicants as the solicitors employed by the 
plaintiffs are entitled to an attorney's Hen on the proceeds of the judgment and decree 
dated 25th January, 1955 passed in favour of the plaintiffs herein for the party and 
party and attorney and client costs certified to the applicants under the Taxing Master's 
Allocature herein dated 12th February, 1957 ‘and for their costs, charges and expenses 
for further work, done by them on behalf of the plaintiffs since 3rd January, 1956 and 
for costs of this application and the order to be made thereon; 

(c) The balance still remaining due and payable by the defendants to the plaintiffs 
under the decree herein dated 25th January, 1955 be charged with payment of the costs 
due to the applicants herein as set out in prayer (a) above.” ' 

It is clear that the charging order prayed for is commensurate with the lien 
mentioned in prayer (a). On an analysis of prayer (a), it is clear that the 
applicants claimed a lien (1) in respect of both the earlier costs and the subse- 
quent costs, and (2) on both the recovered and ‘unrecovered portions of the 
decretal amount. Mr. Thakore specifically stated that he did not dispute the 
applicants’ claim for a lien and a charging order in respect of the subsequent 
costs as confined to the unrecovered portion of the decretal amount. Therefore, 
so far as prayers (a) and (c) are concerned, Mr. Thakore’s contentions are that 
there should be no declaration of lien or charging order (1) m respect of the 
earlier costa, and (2) againat that portion of the decretal amount which has 
already been recovered by the Custodian. ; , 

Prayer (b) of the summons reads as follows :- 

“The plaintHf No. LA be ordered to pay to the applicants out of the amount he may 

have recovered or may hereafter recover from tbe defendants under the decree dated 
25th January, 1955, the costs mentioned in prayer (a) above or such of them as may 
have remained unpaid.” 
Here again Mr. Thakore specifically stated that he did not object to an order 
for payment being made in respect of the subsequent costs. So far as prayer 
(b) is concerned, Mr. Thakore’s objections were that (1) there cannot be an 
order for payment of the earlier costa, and (2) there cannot be an order for 
payment whether for earlier costs or evan for subsequent costs out of the amount 
mentioned in prayer (b) or out of any particular amount or fund. 

It is necessary first to ascertain what the rights of a solicitor are in respect 
of the recovery of his costs. The panel with regard to the rights of a 
solicitor in Bombay as regards recovery of his costa are by now fairly well set- 
tled. So far as I am concerned in this case there exist the three rights men- 
tioned heremafter. 

(1) The first is his right to recover from hi client. In the words of Chagla 
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C.J. as mentioned in his judgment in Basudeo Ramgovind v. Vachha & Co.) 

H42 
Pi a entitled to proceed against his own client for the 
Bi eet rg a er eft Oy ey al tes et 
his client. The Court gives many facilities to the solicitor to recover his costs fram his 
client, He can get hia costs taxed and on the issue of an allocatur he can get & pay- 
order from the Chamber Judge which he cen execute as a decree. Therefore, the im- 
portant facility that the Court affords hi 1g that he need not file a suit against his 
client to recover his costa.” 

I may gbserve that the facility of obtaining’a py ee is provided for under 
r. 1079 of our High Court Rules on the Original 8 

(2) The second right is a solicitor’s right to what is known as the Common 
Law lien. As stated in Halsbury, lst edn., Vol. XXVI, p. 820, paras. 1842 and 
1343, antl cited with approval by Marten C.J. it Tyaby Dayabhai & Co v. Jetha 
Devi & Co.2 (p. 1206) : 

“A solicitor has at common Jaw, and apart from any order of the Court or statute, 
a lien over property recovered or preserved or the proceeds of any judgment obtained 
for the client, by hia exertions. This lien is a particular lien; # is not, therefore, avail- 
able for the general balance of account between the solicitor and the client, but extends 
only to the costa of recovering or preserving the property in question, including the 
costs of protecting the solicttor's right to such costs, and of establishing the Hen.” 

- “Tt is merely a claim to the equitable interference of the Court to have the 
judgment held as a security for the costs” 

as mentioned in Cordery’s Law Relating to Solicitors, 4th edn., p. 476. That 
particular lien of the solicitor as existing at Common Law prior to 1860 is also 
available to the solicitors in India as held in numerous cases. For example see 
the following propdeition laid down by Sir Charles Sergeant C.J. in Devkabas 
v. Jefferson, Bhasshankar and Dinsha® (p. 258) : 

His Gs to ba Goria fu mind thoi tha palota lien ia dhe (eign <Courteop tndia 
governed exclusively by the law as it existed in English Courts before the passing of 
23 and 24 Vic, cap. 127 (the Solicitors Act, 1860), by which that Hen was very much 
extended. By that law the solicitor bad a lien for his costs on any funda or sum of 
money recovered for, or which became payable to, his claim In the sutt.. 

(3) The third is the right to obtain what is in short called a charging order. 
That the Courts in India can pass such a charging order was held by Marten 
C. J. in the said case of Tyabji Dayabhas & Co. v. Jetha Devii & Co. when the 
learned O. J. said at p. 1212 of the said report as follows: 

“Now, as regards the first point as to the jurisdiction to make what is called for 
short a charging order, I think Mr. Manelsha is correct in thinking that the exact ex- 
pression ‘charge’ is obtained from the actual wording of s. 28 of the Solicitors’ Act, 1860, - 
and that that particular word is not an apt-one to describe a solicitor’s common law lien. 
But having regard to the lapse of time, one can well understand how our Court has 
come to adopt the form of summons in use now-a-days in England to enforce that 
right, And when one comes to consider what right a solicitor has, quite apart from 
the Act of 1860, to enforce his lien, it will be found that the matter becomes one of 
mere wording. Thus, in Halsbury, VoL XXVL p. 822, para. 1344, the law is, I think, 
accurately stated in dealing with the enforcement of a common law lien. It is stated:— 

‘By virtue of his lien ‘the solicitor has a right to ask for the Intervention of the 
Court for its protection whenever he finds, after recovering or preserving the property 
for the client, that there is a probability of the client depriving him of his costs. He is, 
therefore, entitled to apply to the Court for an injunction against his client, restraining 
the client from receiving payment without notice to himself, or, if the fund is in Court, 
for an order for payment thereout of his costs. He may also give notice of his Hen 
to the party liable to his ellent who thereupon becomes Hable to the solicitor tf he sub- 
sequently pays the client without regard to the solicitor’s lien. If the money in respect 
of which the lien is claimed is already in the solicitors hands, he may retain thereout 
the amount of his costs, and pay over the balance to the client.” 
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From the various cases of ‘our High Court cited in the case of Tyabji Dayabhai 

& Co. v. Jetha Devji & Co., it is clear that our High Court had in fact been 
' passing charging orders sinc long prior to the decision in the case of Tyabji 
Dayabhas & Oo. v. Jetha Devy & Co. 

Prayers (a) and (c) of this summons are for a declaration of lien and for 
a charging order. A charging order follows upon a declaration of lien and 
both these prayers therefore can be considered together. The consideration of 
these two prayers raises two points, viz., 

(1) een ee coe eee ee ee oe ee 
pect of the earlier costs, and 

(2) whether there can be any declaration of lien or charging E E 
in respect- of earlier costs or even in respect of subsequent costs—over the 
amount already recovered by the Custodian or whether it should ba eonfined 
only to the unrecovered portion of the decree. 


Coming to the first point, Mr. Thakore does nòt dispute that a declaration of 
lien and a charging order can and may be made in respect of the subsequent 
costs. Mr. Thakore, however, contends that the applicants are not entitled to 
such a declaration and order in respect of the earlier costs by reason of the 
agreement between the applicants and the Custodian as recorded in the corres- 
pondence referred to by me earlier. He contended that in respect of the earlier 
coats it was specifically agreed that the applicants had to put in a claim in the 
ordinary way before the Custodian as recorded in the applicants’ said letter 
dated July 31, 1952, which is the same thing as puttmg in a claim in the manner 

rovided in r. 22 of the Rules framed: under the Administration of Hivacuee 
ears Act, 1950, as mentioned in the Custodian’s said letter dated Augnst 
16, 1952. He contended that because of this specific agreement the applicants 
are not entitled to claim a lien or a charging, order or even any other right or 
remedy in respect of the earlier costs all of which must be deemed to have been 
waived by the applicants by reason of the said agreement. Now, it should be 
noted that this is what Mr. Thakore wants me to infer because it is not affirma- 
tively or specifically agreed upon between them that the applicants will not be 
entitled to the same. I am, however, unable to draw an inference from what 
has been agreed upon that the applicants ve up or. lost their right to obtain 
a declaration of lien or a charging order. the frst een viz., the applicants’ 
said letter dated July 18, 1952, the ap leanta aaa e Cugtodian to agree 
to pay their bill of the suit, which would include both the. earlier costa and the 
subsequent costs which were then not yet incurred, but were to be incurred 
thereafter. There was thereafter the said telephone conversation, and as a re- 
sult thereof it was agreed, as recorded in the applicants’ said letter dated July 
31, 1952, that the Custodian would be liable to pay the subsequent costs, but 
as the earlier costs, the applicants should put in a claim in the ordinary 
way before the Custodian as recorded inthe applicants’ said letter dated July 31, 
1952, or as provided in r. 22 as mentioned in the Custodian’s said letter dated 
August 16, 1952. This difference in phraseology ‘used in these two letters made 
“no practical difference as I will point out later. In my opinion, both these 

terms, viz. the one relating to the subsequent costs and the aar cae to the 
earlier. costs, fell within, one class or category, viz, what was to happen 
when the aolicitors demanded payment from the Custodian himself. There is 
no agreement at all—either as regards the earlier costs or as regards the subse- 
quent costs—as to the rights and remedies of the applicgnts in respect of their 
costs as against the amount, if any, which may be decreed in the suit. These 
rights and‘ remedies include a declaration of lien and a charging order which 
fall in a different class or category, they are against the amount decreed against 
the other, party to the suit and are what the law gives to the solicitors.by way 
of an equitable interference by the Court. At the time of the said agreement, 
the parties were not thinking in terms of the applicants’ rights or remedies 
against the amount that may be decreed and wi ‘ee said agreement the parties 
have made no stipulation whatever about.th& same. What the parties stipula- 
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ted about was as to what should happen when the applicants wanted their costs 
to be paid by their own client and not what their rights should or should not 
be as against the amount decreed. I, therefore, hold that there is nothing in 
the said agreement which deprives the ‘applicants of their normal right to obtain 
even in respect of the earlier costs a declaration of lien or a charging order 
against the amount decreed against the defendants. 

I will now consider the said second point whether there can be a declaration 
of lien or a charging order over the amount already paid to the Custodian out 
of the decretal amount. There are to be found in the Law Reports, both English 
and Indian, innumerable cases where Courts have made orders declaring the soli- 
citor’s litn or granting charging orders. There are numerous cases where the 
effect of the solicitor’s lien for costs has been considered when outsiders levied 
attachments on the fruits of the solicitor’s exertion when judgments were re- 
covered’ or on properties preserved through the solicitor’s exertions or again 
when the solicitor’s own client entered into a compromise with the party on 
the other side with a view to deprive or which had the effect of deprivmg the 
solicitor of the benefit of the property recovered or preserved through his exer- 
tions. The circumstances are many and varied, but there is not a single case— 
at least none has been cited nor could be found out by Mr. Parpia—where a lien 
was declared or a charging order made on the amount of the judgment or de- 
eres already recovered by the client of the solicitor. And the reason is obvious 
if one considers the very object of making such orders. Normally it is the 
client who has to pay the costs of his own solicitor even when a judgment or 
decree has been passed in favour of that client for his costs of the litigation 
which resulted in such judgment or deeree. On the one hand such client would 
pay to his own solicitor all costs which he is liable to pay and on the other hand 
recover from the other side such costs as are awarded to him by the judgment 
or decree. But cases would arise where the solicitor may apprehend that he may 
not sueceed in recovering costs from his own client, not only from his client’s 
own funds and properties, if any, but even from the amount awarded to his 
client under the judgment or decree if once the client recovers the same. It 
is to meet such an eventuality that the necessity of declaring the solicitor’s lien 
or granting a charging order arises, In Mercer v. Graves,’ Cockburn C.J. said 
in connection with the solicitor’s lien (p. 503): 

“.,.there is no such thing as a lien except upon something of which you have pos- 
sesulon...although we talk of an attorney having a llen upon a judgment, it is in fact 
only a claim or right to ask for the intervention of the Court for his protection, when 
having obtained Judgment for his client, he finds there is a probability of the client de- 
priving him of his costs.” (the italics are mine.) 

The whole object of the lien is, therefore, to intercept the amount payable under 
the Judgment or decree before it reaches the hands of his client. Such orders 
‘ are made before the judgment-debtor has actually paid over the amount, or if 
the judgment-debtor has parted with the amount, the amount is a fund in Court 
or is deemed to be a fund in Court; but if that amount has actually reached the 
hands of the client, it must be treated as any other amount of money in the hands 
of the client. After it reaches the hands of the client there would not be any 
question of declaring a lien thereon or giving a charging order thereon. In such 
an event the solicitor must obtain a pay order and execute the same against his 
client and attach the said amount in the hands of the client like any other moneys 
or properties of his client. Undoubtedly the use of the word ‘‘lien’’ in the case 
of a solicitor’s particular or common law lien is a misnomer, because such 
lien of the solicitor is not based on any possession by the solicitor, but even then 
such so called len, which really is an equitable interference by the Court, must, 

of necessity, be eDane es only to cases where the fund has not reached the handi 
of the chent. Against this fundamental position, which to my mind is quite 
clear on first principles, Mr. Parpia advanced several arguments which I will 
now proceed to consider. l 
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For the purpose of showing what is the nature of a solicitor’s lien Mr. Parpia 
had cited the case of In Re. Tyabji & Co.’ For the purposes of the point at 
present under discussion the judgment in that case is not useful. However, at 
pp. 555-556 the head-note of the case of Cul¥anjee v. Raghawjee,* as reported 
in 6 Bombay Law Reporter, 879, is reproduced and the same is followed by a 
passage from the judgment of Chandavarkar J. appearing at page 888. That 
passage is as follows: ` 

“ that this Court has a summary jurisdiction over tts suitors for the purpose of 
enforcing a solicitor’s lien for costa, and that in enforcing it the Court must be guided 
by the principles of English Law.” A 

Now, turning to that case of Culianjes v. Raghkawjee,? it appears that 
Cullianjee filed a suit against his adoptive mother Laxmibai and others to esta- 
blish his rights as an adopted son. In that suit an order had been pasged res- 
training Cullianjee from receiving possession of certain properties tifl further 
orders of the-Court. Later, Cullianjee took out a notice of motion for the said 
order being discharged on the ground that he had effected a compromise with 
Laxmibai and had satisfied her claims. Laxmibai’s solicitors appeared on that 
notice of motion and applied for an order that Cullianjee should be ordered to 
deposit Ra. 9,000 as security for the costs of Laxmibai payable to them, contend- 
ing that the alleged compromise and the payments made thereunder to Laxmibai 
were collusive and fraudulent. Cullianjee disputed the right of Laxmibai’s 
solicitors to come in and oppose his notice of motion. Cullianjee even denied 
that solicitors in India had any lien of the nature claimed’ and that the only lien 
of a solicitor was that given under ss. 217 and 221 of the Indian Contract Act. 
In considering this contention Chandavarkar J. referred to certain authorities 
and then arrived at the conclusion contained in the passage quoted above. That 
conclusion is with regard to the position of the solicitor and his lien as against 
the other party to the suit which party was not the client of the solicitor. But 
` it was that other party who had moved the Court by that notice of motion and 
it is that other party intended to be referred to by the words ‘‘its suitors”. 
What was decided was that evan when the other party moved the Court for 
relief, that other party being a suitor before the Court, the Court had the right 
to interfere on behalf of the solicitor in the exercise of its equitable jurisdiction 
before granting the relief prayed for. That case is, therefore, of no help in de- 
ciding the point at præent under consideration as to whether a'solicitor has any 
lien on the amount already recovered by the solicitor’s own client under a decree 
in his favour. 

Again Mr. Parpia relied upon the same words, viz., ‘‘The court has general 
jurisdiction over its suitors’’, appearing in the judgment of Jenkins J. in Khetter 

risto Muter v. Kaly Prosunno Ghoee.S In that case a decree was passed in 
favour of the plaintiff against the defendant. The plaintiff’s attorney had a 
lien on the decretal amount for his costs. In execution of the decree the plaintiff 
attached certain property of the defendant. In the meantime the defendant 
settled with the plaintiff personally without the intervention of the attorney on 
either side and an application was made thereafter to the Court for a stay of the 
Bale. ‘Fhe compromise made no provision fer payment of the plaintiff’s attor- 
ney’s costs. The attorney applied for an order upon the plaintiff and the defen- 
dant for payment of his costs and in default that he may be at liberty to proceed 
with the sale of the property attached. After considering the facts and circums- 
tances of the case the Court directed payment of the costs by the plaintiff and the 
defendant. It is to be noted that the order made against the plaintiff, i.e., the 
golicitor’s own client, was a simple order for payment of money and there was 
no quegtion of making any order declaring a lien on the moneys in the hands of 
the plaintiff received by him under the compromise. This case, again is, there- 
fore, of no help in the decision of the point at present under consideration as to 
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whether a solicitor has a lien on the amount already in the hands of hig client 
by way of the realisation of a decree in his favour. 

Tn this connection Mr. Parpia also drew my attention to the following passage 
occurring in the judgment of Taraporewala J. in'Ved and cad asad v. Wagle & 
Co." M 509): 

SE iai a en aa a e andl ea chat 
Co ee a a 
solicitor would be too late. Or again, if the client had received the money and-paid it 
over to some creditor-of his, in such a case the right of the solicttor would be at an end.” 
Now, what Mr. Parpia relied upon is not the judgment in this case but only the 
above pass which.is a mere quotation from the judgment of Brett. L. J.°in 
Shippey v. Grey.” In that Judgment of Brett L. J. the following passage occurs 
at page 927 Sy the report, VIE. ` 
i ‘If deed, before a solicitor takes any stepa the money in question has been disposed 
of in some way beyond the power of, the Court, so that the Court has no longer any 
jurisdiction over tt, then the right af the solicitor would be at an end, for the Court 
would be powerless to interfere. If, for instance, an execution had issued and been 
carried out so that the execution creditor had received the money, in such a case an 

application by the solicitor would be too late; or, again if the clierit should have received 
e money “end paid 1i ever) to Some ered aay oi His.. da puely 2 cate sie ent or Mis 
solicitor would be at an end.” , 
Now, what is stated in the above passage was not applicable to the facts of that 
particular case, but is only a general observation on the subject of the solicitor’s 
lien. The above passage first contains a statement of a principle and later con- 
tains two illustrations of that principle. The principle is that if before the soli- 
citor takes any steps in enforcing his lien, the money in question has been dis- 

of in some way beyond the power of the Court, then the right of the solicitor 
ig at an end. In the first illustration taken the money has reached the hands of 
the execution creditor and that is why the lien is at an end. In the second illus- 
tration, it is-the client who received the mqneys and paid it over to his creditor, 
and the moneys having gone out of the reach of the Court, the solicitor’s lien is 
at an end. It is on this second illustration that Mr. Parpia based an ‘argument, 
He argued that the lien would come to an end only if the client has received the 
money and paid it over to his creditor, but not if the client has received the 
money, but the money is still in the hands of the client. He argued that two 
conditions are stated, on the existence of which the lien would be lost, and that, 
therefore, it must be inferred that if the second condition is not fulfilled the lien 
is not lost. Now, firstly, this illustration was not directly necessary for the de- 
cision of that case before Brett L. T and secondly, there-is not even an expres- 
sion of any opinion by that learned Judge as to whether the lien would be lost or 
not if the second condition in that illustration happened to remain unfulfilled. 
The result is that I am left to ascertain for myself on first principles what would 
‘be the effect on the solicitor’s lien if only the first condition mentioned in the 
illustration’ happens to be fulfilled and not the second. And on first, principles, 
as already stated by me, I do not see how a lien can be declared on moneys al- 
ready in the hands of the client. In such a case to declare a lien would be in- 
effective as the real remedy would be a pay order and an attachment thereunder. 

I, therefore, hold that there can be no declaration of lien’ or a charging order 
in favour of the applicants as against the amount of the decree already recovered 
by the Custodian either in respect of earlier costs or even in respect of subse- 
quent costs. 

That leavea for consideration what reliefs, if any, the applicants are entitled 
to.m respect of prayer (b) of the summons. "Here again, there are gii points 
for consideration, viz., 

(1) Are the applicants anka to an order for payment in respect, of the 
_ earlier costs, and 
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_ (2) Whether there can be an order for payment of either the amount of the 
earlier costs or even the subsequent costa out of the amount the Custodian may 
have recovered or may hereafter recover from the defendants under the said de- 
cree dated January 25, 1965, passed in this suit. 

I will now deal with the said first point, viz, whether the applicants are en- 
titled to an order gr the Custodian for payment of the earlier costs. I have 
already noted that Mr. Thakore does not dispute that an order for payment can 
and may be made against the Custodian in respect of the subsequent costs. So 
far as such an order for payment of.earlier costs is concerned, Mr. Tha- 
kore contended that the applicants are not entitled to the same because 
of the said agreement between the parties. Now, so far as the subse- 
quent costa and the earlier costs are concerned, there is a material differ- 
ence between the two. When the said agresment. was entered into both 
parties knew that the Custodtan was going to be added as a ‘plaintiff 
in this suit and that the applicants would be acting as his solicitors also. 
If the Custodian engaged the applicants‘as his solicitors, the Custodian would 
be personally liable to the applicants for their costs, such as were incurred since 
the time he engaged them as his solicitors. The Custodian is empowered to insti- 
tute, defend or continue legal proceeding on behalf of an evacuee under s. 10(2) 
(j) of the Administration of Evacuee Property Act, 1950, and to incur ex- 
penditure under s. 10(2) (m) of the said Act. If, therefore, the Custodian en- 
gaged the applicants as his attorneys, the Custodian himself could be liable to 
the applicants for payment of the costs incurred since the date when he engaged 
them. But so far as the earlier costs are concerned, the same had been incurred 
by the plaintiff and before the Custodian came on the scene. Both the Custodian 
and the applicants at the time of the said agreement knew that the plaintiff was 
an evacuees and they also knew that the applicant’s right te be paid the earlier 
costs was against the plaintiff. The plaintiff beng an evacuee the applicants 
could claim payment from the Custodian sera out of the properties of the eva- 
cuse in the hands of the Custodian and the ian can under e. 10(4)(n) of 
the said Act pay the same to the applicants ‘‘out of the funds in his posseasion’’. 
And the said r. 22 provided what a person like the applicant, who claims the 
right to receive any payment from any evacuee, should:do to obtain such pay- 
ment, viz. make an A to the Custodian by presenting a- petition. It is 
it seams because of difference between the subsequent costs and the earlier 
costs that in the case of the subsequent costs the Custodian by the said agreement 
agreed to be liable for the same and even on this summons he does not oppose a 
pay order for the same being made against him personally. But in respect of 
the earlier costs, the agreement, because of that reason, stipulates that the appli- 
cants should put in a claim in the ordinary way or in the manner provided under 
the said r. 22. The ordinary way for making a claim for payment of money due 
by an evacuee was to put in a claim as provided under the said r. 22. Under the 
said r. 22 the claimant is to apply to the Custodian by presenting a petition signed 
and verified as a plaint under the Code of Civil Procedure. On receipt of such 
application if the Custodian finds the claim supported by a decree of a compe- 
tent Court or by a registered deed as mentioned in sub-r. (2) of the said r. 22, the 
Custodian is to register such claim. If the claim was not so supported by a 
decree of a Court or by a registered deed, the Custodian had to direct the clai- 
mant to establish his claim in a civil Court. Now the plaintiff’s claim in this 
suit was evacuee property. But the same not having been declared to be evacuee 
property under s. 7 of the said Act, the same had not vested in the Custodian. 
If the Custodian had chosen not to proceed with this suit, altho in fact he did 
choose to proceed on and after August 16, 1952, the applicants Would have had 
to proceed under the said r. 22 to recover the costs of the suit incurred till then, 
which were payable by the evacuee plaintiff. When they lodged their claim the 
same would have had to be supported by a decree or order of a competent 
The applicants being solicitors however would have got their bill 
tained a pay order, That pay order would have been against 
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not against the Custodian and it is this same thing which was stipulated for by 
the said agreement. It is, therefore, clear that under the agreement in respect 
of the earlier costa, the Custodian was not personally liable for payment of the 
same and the mode of recovery thereof was-to be by the applicants presenting 
& petition before the Custodian supported by a decree, which in this case’ would 
have been a pay order, against the plaintif. By their very first letter dated 
July 18, 1952, the applicants did inquire of the Custodian whether the Custo- 
dian would agree to pay the bill of costs of the suit, which would include the 
earlier costs.. By this inquiry the applicants asked the Custodian whether he 
would make himself personally liable for the earlier costs and it was after that 
inquiry that the said agreement was arrived at that the applicants should put 
in a claim in the ordinary way and under the said r. 22. It means that the 
Custodian declined to render himself personally liable for the earlier costs. and 
it was*agreed that the applicants should put mea claim for the same under r. 22. 
I am, therefore, of the opinion that the applicants are not entitled to any pay 
order in respect of the earlier costs against the Custodian. The applicants 
would be entitled:to a pay order for the earlier costs against the plamtiff. But 
as this summons is not directed against the plaintiff, and there is therefore no 
such prayer, I cannot make such pay order against the plaintiff on this summons. 

Mr. Parpia had argued that the agreement was to put in a claim under r. 22 
and that that agreement by implication presupposes that when the time ar- 
rived for the applicants to put in their claim for the earlier costs, the said r. 22 
must be in existence. The said allocatur for the applicants’ costa was issued 
on February 12, 1957. But within a short time thereafter the said r. 22 was 
deleted by s. 3 of the notification dated February 20, 1957, published at p. 390 
of the Gazette of India, Part II, dated March 2, 1957. Mr. Parpia argued that 
therefore the said agreement was frustrated and became impossible of perform- 
ance and that therefore the applicants are entitled to a pay order for the ear- 
lier costs against the Custodian. Now, it should be noted that the said r. 22 
merely provided for a method of recovering payment, but actual payment by 
the Custodian is provided for by r. 43 which has not been deleted. Making a 
payment under r. 48 is not confined to a claim made under the said r. 22 only. 
Therefore if r. 22 is deleted, it is only the mode of making a claim ag mentioned 
in that rule which is done away with. But the applicants can still make a claim 
in any other way and the Custodian is not prevented from making a payment 
thereof if there is no other bar or hindrance. But apart from that reason there 
is yet another and a much stronger reason why even on the deletion of the said 
r. 22, the applicants cannot get a pay order against the Custodian and the 
same is that, as already seen, it was at no time a personal liability of the Cus- 
todian to pay the earlier costs to the applicants and that, therefore, there can be 
no pay order against the Custodian. it a pay order is made against the Cus- 
todian it would render him personally liable whereas under the circumstances 
aforestated it is clear that so far as the Custodian is concerned, the applicants 
are entitled to be paid only out of the funds of the evacuee in the hands of the 
Custodian. I, therefore, hold that the applicants are ndt entitled to any order 
against the Custodian for payment of the earlier costs. ' 

‘In connection with his argument regarding prayer (b) of the summons, 
Mr. Parpia had also relied on KHisdell v. Comingham.'! In that case Hisdell 
had obtained a judgment against Coningham. Eisdell thereafter took out a 
summons to attach a judgment-debt recovered by Coningham against Squire for 
£54 and costa. TĦe attorney of Coningham thereupon took out a summons 
calling upon Hisdell to show cause why he should not pay the said sum of £64 
and costs to him as the attorney of Coningham on account of his lien for costs 
in the action in which Coningham had recovered £54 and.costs. Both the said 
- gummonses stood adjourned, but in the meantime Squire paid the judgment-debt 
~to Hisdell, although Hisdell had full knowledge of the lien of Coningham’s attor- 

; `~. Thereupon the money was ordered by Williams J. to be paid into Court. 
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Coningham’s attorney thereupon obtained a rule for payment of that money out 
of Court and it was held that Hisdell, knowing -of the lien, had no right to receive 
the money equitably belonging to another; although the garnishee, Le., 
might bona fide pay him. Mr. Parpia pointed out that in that case Squire had 
aid the money to Hisdell and Hisdell had actually received it, but still Williams 
. ordered Hisdell to pay the money into Court on the ground that Eisdell having 
knowledge of the lien of Coningham’s attorney had no right to receive money 
which was held to belong equitably to Coningham’s attorney. Mr. Parpia argued: 
that like Kisdell in that cage the Custodian in this case did have notice of the lien 
of the attorney, that in this case the Custodian is as a matter of fact himself one 
of the joint decree-holders and that, therefore, the Custodian had no right to re- 
ceive the money which the Custodian has in fact receiyed because that money be- 
longed equitably to the applicants. To my mind this argument of Mr. Parpia is., 
not based on a correct appreciation ‘of the ratio of the’ Judgment in that cage.! 
That judgment is on the question of the effect of a garnishee order and not on: 
the question of the lien of a solicitor. I am supported m.this my view by the: 
fact that the said case has been cited in Halsbury’s Laws of England not in the: 
volume dealing with solicitor’s lien but in the volume dealing with Execution, 
under the subject of garnishee proceedings. In garnishee proceedings the attach-, 
ing-creditor first obtains a rule msi, which he obtains ez parte without notice’ 
to the garnishee. The order nist gives no rights to the judgment-creditor, Le: 
the attaching ereditor, until it has been served on the garnishee. Nor will the 
service of the order give the judgment-creditor priority over equitable charges 
existing at the date of the service even when no notice has been given, nor 
over existing liens, The said ju ent is, therefore, a decision as to the right’ 
of priority of Eisdell, the attaching creditor, and the lien of the solicitor of 
Coningham. What Hisdell had ‘obtained was only an order nisi and when 
Williams J. ordered Hisdell 'to pay money into Court there was yet no order 
absolute in favour of Eisdell. Squiré having paid to Eisdell bona fide he could 
not be asked to pay over again. But Hisdell had received the money before 
the order niss had been made absolute and with knowledge of the solicitor’s 
hen. ' Before an order absolute was made in favour of Eisdell, the solicitor 
had himself taken out 4 summons in respect of the costs payable to him. It 
was under those circumstances held that the money equitably belonged to the 
_ Solicitor because of his lien, and Hisdell, who had not yet had any order abso- 
lute in his favour, was not entitled to receive the money in priority to the 
solicitor’s claim. It was because of this reason that Eisdell must have been 
ordered by Williams J. to bring the money into Court, although in the said 
report of the case the judgment, if any, of Williams J., when he ordered the 
money to be paid into Court, is not to be found. Now, what Mr. Parpia con- 
tended was that Just as Eisdell was ordered by Williams J. to bring the money 
into Court, similarly the Custodian who also received payment with knowledge 
of the applicants’ lien can be ordered to bring the amounts received by him 
under the decree into Court arid that the applicants’ claim should first be 
satisfied oyt of the same and only the balance can be paid over to the Custo- 
dian. He argued that therefore prayer (b) of the summons before me really 
amounts to the same thing because instead of ordering the Custodian to bring 
in the whole amount and thereafter the applicants being paid thereout and the 
balance being repaid to the Custodian, this prayer (b) asked for an order 
directly against the Custodian, but restricted to the amount recovered by him 
under the decree. In my opinion, whatever way prayer (b) may be con- 
strued, the case of Etsdell v. Coningham is not an authorfty which supports the 
contention that if the client has already received payment under the decree 
before the:solicitor has perfected his so-called lien, the ‘solicitor can subsequent- 
ly come forward and ask for an order of the nature applied for by this sum- 
mons. What ig more, this order prayed for under prayer (b), even on 
Mr. -Parpia’s said contention, is not in the nature of a pay order, but is’ in the 
nature of enforcing the solicitor’s lien and it should be remembered that orders 
made for enforcing or protecting the golicitér’s lien are in the nature of an 
L RH. i 
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equitable interference by the Court. I do not see how equity demands such 
an order being made in this case. Undoubtedly the Custodian continued the 
suit in which the applicants had put in labour before the Custedian came on 
the scene and that labour did contribute to the decree which was ultimately 
But it is also a fact that the solicitors knew that the decree was in 

vour of the Custodian also, and that therefore the Custodian may receive 
payment thereunder unless the applicants acted promptly and interposed their 
lien before the Custodian could receive any payment under the decree. This 
the applicants failed to do. The result having been caused by the negligence 
of the solicitors themselves, the solicitors cannot invoke any equitable inter- 
ference Dy this Court to undo the effect bronght about by their own negligence. 

Coming to the said second pcint whether there can be an order for payment 
„even for the subsequent coste—because I have now already held that there can 
be no arger for payment of the earlier costa—aut of the amount the Custodian 
may have recovered or may hereafter recover from the defendants under the- 
decree in the suit, I must observe that this is a very unusual prayer. I have 
not known of any such prayer having been even asked for in any other mat- 
ter, nor has any precedent or authority bean cited in support thereof. So far 
as this prayer asks for an order for payment out of the amount the Custodian 
may hereafter recover, apart from the question whether it is competent or not, 
it is now unnecessary, as I propose, for reasons already stated by me, to make 
a declaration of lien and a charging order inst the unrecovered portion of 
the decree. But so far ag the prayer asks for an order for payment out of 
the amount already recovered by the Custodian, it ee my opinion, incompe- 
tent. Pay orders are made, so far as our High Court is concerned, under 
r, 1079 of the Rule of our Higk Court on its Original Side and that rule does 
not provide for an order being made for payment out of a specific fund or pro- 
perty. Making of such an order would really amount to giving a charge, which, 
in my opinion, is not warranted. I, therefore, hold that against prayer (b) the 
only relief the applicants are entitled to is to obtain a simple order for pay- 
ment against the Custodian for the amount of the subsequent costs. 

At one stage Mr. Parpia appeared to argue the point of what he called ap- 
propriation. His argument appeared to be ‘that the amount which may be 
realised from the defendants cut of the unrecovered portion of the decree 
should first be ordered to be appropriated towards the earlier costs. The rea- 
son why the applicants desire such an order to be made is obvious. The appli- 
cants may have anticipated that in respect of the earlier costs they may succeed 
in getting only a declaration of lien and a charging order on the unrecovered 
portion of the decree but not a pay order against the Custodian. They knew 
that the Custodian was not resisting a pay order being made against him for 
the subsequent costs. The applicants must, therefore, have desired that as the 
Custodian was agreeable to be made personally liable for the subsequent costs, 
the earlier costa should, to the greatest extent possible, be sought to be recover- 
ed in the first instance from the realisations of the unrecovered portion of the 
decree over which the applicants may possibly succeed in obtaining a charging 
order. Mr. Parpia, therefore, argued that the realisations of the unrecovered 
portion of the decree should be ordered to be appropriated in payment of the 
earlier costs and only the balanze if any in payment of the subsequent costs. 
Mr. Parpia stated, and it was cnly a bald statement, that in support of this 
argument he relied upon the rule in Devaynes v. Noble; Clayton’s case.' The 
judgment in Clayton’s case was, however, not referred to nor was any argument 
advanced as to how thé same applied to this particular contention of the appli- 
cants. I should record that this argument was not put forward seriously, with 
the result that even Mr. Thakore, when he was replying to Mr. Parpia’s argu- 
ment, was at a loss to know whether any such argument had been seriously press- 
ed against him, and, if so, what exactly was the argument. I thereupon pointed 
out to Mr, Thakore that I had myself not fully appreciated what Mr. Parpia’s 
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argument on this point was and that so far as I could see, My. Parpia had not 
seriously pressed it. Mr. Parpia did not give up that argument in so many 
words, but when I informed Mr. Thakore that it was not necessary for 
Mr. Thakore to argue that point as, so far as I could see, Mr. Parpia had not 
seriously pressed it or even presented it in an appreciable manner, Mr. Parpia 
did not contradict it. The argument was not developed fully or even to an 
extent which would make it possible for the Court to appreciate, and I, there- 
fore, do not think it necessary to deal with the same. 

I have held that the applicants are entitled to a lien against the unrecovered 
portion of the decree in respect of even the earlier costs. I have stated that the 
liability to pay the earlier costs is of the plaintiff and not of the Custodian. I 
have also stated that this chamber summons has not been directed against the 
plaintiff. But inspite of these facts I am still of the opinion that the applicants 
are entitled to a declaration ofelien and charging order in respect of earlier 
costs because the decree is not in favour of the plaintiff alone but the same is 
in favour of the Custodian also. Because of the provision of the Administra- 
tion of Evacuee Property Act the amount which the plaintiff would have been 
entitled to is recoverable by the Custodian and the decree has also been passed 
in favour of the Custodian together with the plaintiff. The Custodian himeelf 
can directly recover the amount under the decree and I think that therefore a 
declaration of len and a charging order in respect of the earlier costs should 
be made, although this Chamber summons is not directed against the plaintiff. 

Under the circumstances and in view of my above judgment I make the fol- 
lowing orders in respect of the various reliefs prayed for by this Chamber 
summons, VIZ.: 

In respect of prayer (a): there will be a declaration that the applicants are 
entitled to an attorney’s lien, on the balance still remaining due and payable 
by the defendants to the plaintiffs under the decree dated January 25, 1956, 
passed in favour of the plaintiffs herein, for the party and party and the attor- 
ney and client costs certified to the applicants under the Taxing Masters’ allo- 
catur herein dated February 12, 1957. 

In respect of prayer (b): plaintiff No. 1A is ordered to pay to the applicants 
that part of the said costs certified by the said allocatur, both party and party 
and attorney and client, which have been incurred on and after August 16, 
1952. I direct that the Taxing Master do, out of the said costs certified by 
him by his said allocatur dated February 12, 1957, separately allocate the 
costs, both party and party and attorney and client, as being payable for the 
period commencing from August 16, 1952. 

In respect of prayer (c): I order that the balance still remaining due and 
payable by the defendants to the plaintiffs under the decree herein dated 
January 25, 1955, be and that the same is hereby charged with the payment 
of the said costs, both party and party and attorney and client, certified to the 
apes under the Taxing Master’s said allocatur herein dated February 15, 

The ADD cana have lost on certain points and the Custodian has lost on 
certain other points. The success of each party is fairly even. The fair order 
for costs would, therefore, be that each party do bear his own costs of this 
Chamber summons. 

The said allocatur dated February 12, 1957, is in respect of costs up to 
January 1956 only. The order made by me hereby is confined to the costs up 
to January 1956 and for the sake of clarity I may mention that this order does 
not in any way deal with the applicants’ costs subgequent“to the period covered 
by the said allocatur. 


Solicitors for the applicants: Matubhai J amistram & Madan. 
Solicitors for the opponents: Majumdar & Co. 
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APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Mudholkar. 


MADAN MANOHAR RAMCHANDRA GUPTA v. E N SADASHIO 
PHUTANE?* 
Transfer of Property Act (IV of 1882), Sec. 130—Conferral of power on person to with- 
draw or receive an amount—Whether mere conferral of such power tantamount to 
trangferring interest in that amount to such person. 


Mere conferral of power to withdraw an amount or to receive an amount is not 
tantamount to transferring Interest in that amount to the person in whose favour the 
power has been given. If the power to collectgmaney is coupled with the grant of 
any interest in that money then the transaction is an assignment of money. 

Tripura M. Bank v. Nabadwip Chandra’ and Alkash AH v. Nath Bank’, referred to. 


Tre facts appear in the judgment. 


M. E. Rajkarne, for the appellants. 
B. B. Ranade, for respondent No. 1. 


MupHOLKAR J. This is a plaintiff’s appeal from the dismissal by the lower 
appellate Court of their suit for a declaration that a certain amount lying m 
deposit with the Divisional Engineer, Government Hlectricity Department, 
Nagpur, was not liable to attachment in execution of a decree obtained by 
respondent No. 1 as against respondent No. 3. 

The relevant facta may be briefly stated. Respondent No. 3 took a contract 
for constructing certain buildings at Pulgaon from the Divisional Engineer, 
Government Electricity Department, Nagpur. That was in the month of 
October 1949. He deposited a sum of Rs. 4,500 with the Divisional Engineer 
as security for the performance of the contract. This amount was eventually 
raised to Re. 8,000. The difference between this amount and the original de- 
posit was agreed to be made good by deducting 10 per cent. from the running 
bills. It is common ground that ultimately an amount of Rs. 8,394 lay with 
the Divisional Engineer by way of security to the credit of respondent No. 8. 

On April '8, 1950, respondent No. 1 instituted a suit against respondent No. 8 
for the recovery of a certain amount of Joan due to him on a promissory note exe- 
cuted by the latter. In the course of that suit, he applied for and obtained an 
order for attachment before Judgment, on May 2, 1950, with respect to this 
amount. After a decree was passed in his favour, he made an application for 
execution. In the execution proceedings, the Divisional ee remitted the 
sum of Re. 3,276-6-0 to the efecuting Court for satisfying the decree in favour 
of: respondent No. 1. 

According to the appellants, the contract of partnership was entered iito 
between them and respondent No. 3 on November 17, 1949. The firm was to 
be known as the Lucky Construction, Kamptee, and the object was to execute 
the work of building construction at Pulgaon and other places. Under this 
agreement, respondent No. 3 had agreed to contribute Re. 5,000 as his share of 
the capital for the business of the firm. The case of the appellants is that the 
initial amount of Rs. 4,500 deposited by respondent No. 3 with the Divisional 
Engineer was to form ‘part of the contribution, of respondent No. 8 towards 
the capital of the partnership. Since the decree of respondent No. 1 was’ only 
against respondent No. 8, the partnership was not liable for it and, therefore, 
according to them, the amount in question could not be attached. They algo 


*Deoided, December 6, 1967. Second Appeal Class O, at Wardha, in Civil Suit No. 19B of 
No. 828 of 1958, against th o decigion of 8. A. 1958. 
Pande, District Judge at Wardha, in Civil 1 (19-45) 49 O. W. N. 494. 
Appeal No. 17B of 1958, reversing the decree 2 [1951] A. I. R. Amam 56. 
pamed by K. K. Kotherkar, First Oivi! Judge, 
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contended that by a letter dated March 12, 1951, respondent No. 3 has relin- 
quished his interest in favour of appellant No. 1, and’for that reason this 
amount could be said to have become the exclusive property of appellant No. 1. . 

The guit was contested by respondent No. 1 alone. ,He denied the agreement 
of partnership and contended that the security deposited by respondent No. 8 
initially with the Divisional Engineer could not be converted into a partner- 
ship asset. He also denied that the amount had become the property of ap- 
pellant No. 1. 
_ The suit was decreed by the trial Court, but was dismissed by the lower ap- 
pellate Court. ae 

The lower appellate Court has dismissed the suit on the ground that it was 
barred by the provisions of s. 69 of the Partnership Act because the partner- 
ship was not registered. In my opinion, the view taken by the lower appellate 
Court is not correct. In the first place, this is not a suit by persons-ifi their 
capacity as partners, nor is this suit by a partnership firm. Apart from 
that, a suit of this kind would not fall either under sub-s. (1) or subs. (2) of 
s. 69 of the Partnership Act. No doubt, the lower appellate Court has observed 
that the suit is barred by sub-s. (2) of s. 69. That provision runs as follows: 


‘No sult to enforce a right arising from a contract shall be instituted in any Court 
by or on behalf of a firm against any third party unless the firm is registered and the 
persons suing are or have been shown in the Register of Firms as partners in the firm” 
As already stated, this is not a suit by or on behalf of the firm. In addition, 
it may be said that this is not a suit in which it is sought to enforce a right 
arising out of a contract. 

However that may be, I am clear that the appellants are not entitled to suc- 
ceed. The reason is that the amount of Rs. 4,500 was unquestionably deposited 
by respondent No. 3 and, therefore, it belonged to him. Now, unless it was 
shown that before the attachment he had assigned this amount either to the 
partnership or to appellant No. 1, it would continue to be his own property. A 
reference is made of the deed of partmership (exh. P. 3), and reliance is placed 
upon term no. 9 thereof. That term reads as follows: 

. “Partner No. 1 will make all arrangements for enabling the party No. 3 to recover 
the bills of the partnership concerned from the Government. Partners Nos, 1 and 2 will 
have no right whatsoever to recover any amount due to the partnership either from the 
Government or fram anybody else concerned with the partnerahip. Partner No. 1 will 
thus empower partner No. 3 to recover the amount due to the partnership by executing 
a power of attorney in favour of the partner No. 3 empowering him to make the recover- 
ies of all the amounts due to partnership and register the power of attorney In the name 
of the partner No. 3 in the Government record. The intimation of the recoveries will be 
given by partner Np. 3 to partners Nos. 1 and 2 within reasonable time.” 

All that this term lays down is that appellant No. 1 as partner No. 1 would be 
entitled to recover all amounts due to the partnership. It does not say that 
the amount of Rs. 4,500, which was initially deposited by respondent No. 8 with 
the Divisional Engineer, was to form part of the partnership assets. Mr. Raj- 
karne for the appellants says that respondent No. 3 having undertaken under 
term No. 2 to provide Rs. 5,000 as his share of the capital but failed to pay this 
amount to the partnership, the amount of Rs. 4,500 should be taken to be his 
contribution towards the partnership capital. There are no pleadings on the 
question as to whether respondent No. 3 did or did not pay Rs. 5,000 to the 
partnership. From the mere fact that he was liable to contribute Rs. 5,000 
towards the partnership capital, even assuming that he had not paid that 
amount to the partnership, it would not follow that the amount which was 
lying to his credit with the Divisional Engineer would necessarily become or 
represent his contribution to the partnership capital 

liance was next placed on exh. P. 4, which is a power of attorney or Mukh- 
tyar Patra executed by respondent No. 3 in favour of appellant No. 1. Under 
that document appellant No. 1 was empowered to recelve money from the 
Government and to give acquittance in respeat of it. He was also empowered 
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under this document to take auch actions in the name of respondent No. 38, 
whichever were necessary in connection with the security deposit and to with- 
’ draw and recover the security deposits. It is urged by Mr. Rajkarne that by 

giving this power to appellant No. 1 there was an assignment of the heat 
deposit in favour of appellant No. 1 or in favour of the partnership. It is dif- 
ficult to appreciate how mere conferral of power to withdraw an amount or to 
receive an amount would be tantamount to transferring interest in that amount 
to the person in whose favour the power has been given. Mr. Rajkarne has 
referred me to two decisions: one reported in Tripura M. Bank. v. Nabadwip 
Chandrg' and another in Alkash Als v. Nath Bank.? In the first mentioned case, 
one Amar Chandra Mukherjee, a contractor, had executed a power-of-attorney in 
favour of the agent of the Tripura Modern Bank authorising him to receive 
monieg on his behalf from the Karimgunge Municipality due to him on con- 
tracts efitered into with the municipality. In ‘&ddition to this, he had executed 
a letter of lien in his favour waich said: 

“I hereby give you lien on all my bills of my accepted tender for the municipal works 

of the Karimgunge Municipality...for the outstanding general balance of all and every 
loan and other accrued with you with power to you to draw and collect all my bills...” 
‘ Now, these documents were construed by the learned Judges to constitute an 
assignment of the debt due from the municipality. Im the instant case, all 
that Mr. Rajkarne has been able to show is the execution of a power-of-attorney 
in favour of appellant No. 1 and nothing more. If the power to collect money 
were coupled with the grant o- any interest in that money, then there would 
have been room for the contention that the transaction was an assignment of 
the money. In the Calcutta case such an interest had definitely been created. 
The case is, therefore, distinguishable. | 

In the Assam case, a power-of-attorney was executed by the contractor in 
favour of the bank embodying an arrangement between the parties, according 
to which the bank agreed to acvance monies to the contractor on the security 
of the bills that were due and gave the necessary authority to collect the bills. 
It was held that such an authority complied with the requirements of s. 180 of 
the Transfer of Property Act. That case is also distinguishable on the simple 
ground that an interest in the amount to be collected was created in the bank in 
whose favour the power-of-attorney was executed. 

There is not a word either in the power-of-attorney or in the partnership 
deed to show that any interest in favour of the partnership or in favour of ap- 
pellant No. 1 was created by respondent No. 8. That being the position, it 
must be held that the amount of Rs. 4,500 remained that of respondent No. 3. 

I have omitted to mention one more document on which reliance was placed 
by Mr. Rajkarne, and that document is a letter dated March 12, 1951 which, 
appellant No. 1 says, has been executed in his favour by respondent No. 3. That 
document, however, came into existence after the attachment, and whatever 
rights accrned to appellant No. 1 by virtue of that document would be subject 
to the rights acquired by respondent No. 1 by virtue of the prior attachment. 

There is thus no substance in the appeal. It is, accordingly, dismissed with 


costs. | 
Appeal dismissed, 


1 (1945) 49 0. W. N. 494. i 2 [1951] á: L R. Assam b6. 
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Before Mr. Justice Mudholkar. 


PADMAVATIBAI RAMKRISHNA DALAL v. MANILAL NYAHALCHAND 
KASLIWAL” 
Hindu law—Debte—Decree against father for debte contracted by him—Partition effected 
between father and son pending suit—Attachment of property allotted to sm on 
partition—Whether such property could be reached in execution of decree. 


The defendant instituted a suit an a promissory note against N who formed a joint 
Hindu family with his son. During the pendency of the suit, a partition was effected 
between N and his son. After the defendant obtained a decree against N, he attached 
various properties which formerly belonged to the joint family including prpperties 
allotted at the partition to the sare of the son. In a sult by the son for a declaration 
that the properties allotted to his share at the partition were not liable to be attached 
and sold:—. 

Held, that the properties which were allotted to the share of the son at the parti- 
tion could not be reached in execution of the decree obtained by the defendant. 

Pannalal v. Mt. Naratni; Ganpatrao Vishwanathappa v. Bhimrao! Venkatarathna 
Rao v. Venkata Subbaiah; Sidheshar v. Bhubneshwar/ Firm Govindram Dwarkadas, 
Bombay v. Nathulal’ Jainarayan Mulchand v. Sonaji and Surajmal Deoram v. Moti- 
ram Kalu,” referred to. 


Tue facts appear in the judgment. 


V. M. Kulkarni, for the appellant. 
N. B. Chandurkar and '@. 8. Thombre, for respondent No. 1. 


MUDHOLKAR J. This second appeal arises out of a suit instituted by respon- 
dent No. 1 for a declaration that the properties described in certain paragraphs 
of the plaint were not liable to be attached and sold in execution of the decree in 
Civil Suit No. 7-B of 1937 passed on March 23, 1989, by the Additional District 
Judge, Buldana, on the ground that those properties were allotted to his share 
at a family partition. 

It is common ground that Nyahalchand, father of respondent No. 1, was in- 
debted to defendant No. 1, Amrit, now deceased and represented here by his 
legal representatives, to the extent of Rs. 39,000 or so upon a pro-note. De- 
fendant No. 1, therefore, instituted a suit against Nyahalchand on the basis of 
that pro-note and eventually obtained a decree against him. During the pen- 
dency of that suit, a partition was effected by Nyahalchand between himself and 
his son, respondent No. 1. At that partition, the properties referred to in the 
suit were allotted to the share of respondent No. 1. 

After defendant No. 1 obtained a decree against Nyahalchand, he PERE 
various properties which formerly belonged to the joint family DEG 
Nyahalchand and his son, respondent No. 1. Thereafter, respondent 
stituted the suit, out of which this second appeal arises, in the Court of the 
Additional District Judge, Akola. The Court returned the plaint to the plain- 
tiff for presentation to the pro per Court. pied Ca respondent No. 1 pre- 
ferred an appeal before the Nagpur High Court, which was dismissed, Event- 
ually respondent No. 1 presented his plaint before the proper Court at Kham- 
gaon. That Court decreed his suit. An appeal taken by defendant No. 1 from 
the decision of the Khamgaon Court was dismissed by the ‘appellate Court. De 

*Dectded, March 10, 1958. Second Appeal 2 (1948) 52 Bom. L. R. 154, s. o. [1950] 
ne oe of 1952, , against the decision of D. K. A. L R. Bom. 278. 


Ro, condemning the Civil 3 [1980] A. I. R. Mad. 138. 
a No. 35-A of 195 e re 4 (1958) A.I. R. 8. C. 487, s.c. [1955] 
by D. R. Qomkale, Oi ip T 8.0.R. 177. 
in Civil Sait No, 68-Aof 1951. 


5 Ke Nag. 10. 
E 1 [T063] A. 1. "R . O. 170, s. o. [1852] 6 oss Nag. 136, 148 
' 7 1939] Bom. 658, 8.0. 41 Bom. L. R. 1177. 
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fendant No. 1, therefore, came up in appeal before this Court. He died during 
the pendency of the appeal and, therefore, his legal representatives have been 
brought on the record in his place. 

The only point which was urged by Mr. Kulkarni on behalf of the appellant 
is that the debt: being a pre-partition debt of the father, the properties which were 
allotted to the share of respondent No. 1 at the partition can be reached even in 
execution in realizing that debt. In support of this ‘contention, the learned 
counsel relied upon the decision of their Lordships of the Supreme Court in 
Pannalal v. Ht. Naraim,’ and also on the decisions in Ganpatrao Vishwanath- 
appa v. Bhimrao? and Venkatarathna Rao v. Venkata Subbatahk.° He also re- 
. lies updo. Stdheshar v. Bhubneshwar+. In the first mentioned case it has been 
laid down that a son is liable, even after partition, for the pre-partition debts 
of his father which are not immoral or illegal and for the payment of which no 
arrangement was made at the date of the partition. But this decision also lays 
down one more thing, and that is, that after the partition takes place, the 
father can no longer represent the family and a decree obtained against him 
alone, cannot be binding on the separated sons. According to this decision, a 
separate suit has to be instituted by the creditor against the sons for reaching 
the property which was allotted to the sons at the partition. This decision has 
approved of the view taken by the Nagpur High Court in Firm Govmdram 
Dwarkadas, Bombay v. Nathulal.© In that case, Niyogi J.; who delivered the 
judgment of the Court, has.observed (p. 18): 

“ ..Corresponding to the sons’ pious obligation the father enjoys the right to alle- 
nate his sons’ share in joint family property along with his own. That power implies 
that the father has a saleable interest in his sons’ share. This power to sell or the sale- 
able interest in the sons’ share in the joint property is available to the father so long 
os he is joint with his sons. Partition severs the sons’ interest from that of the father 
and with it the father’s saleable interest in the sons’ share also comes to an end. When 
a creditor of the father obtains a decree against him alone while he is joint with his 
sons be is entitled to execute that decree against the sons’ interest as well, for the 


reason that under section 60 of the Civil Procedure Code all saleable property ‘belonging ' 


to the fudgment-debtor or over which or the profits of which he has a disposing power 
which be may exercise for his own benefit is liable to be attached and sold iq execution 
of a decree against him. That section presupposes that the fudgment-debtor is capable 
of exercising his disposing power on the date of the attachment. The creditor's power 
to bring to sale the property owned by the judgment-debtor or in which he has dis- 
posable interest is co-extenstve with the power of the judgment-debtor to dispose of his 
property or property over which he has a disposing power. It must follow that when 
the property ceases to be the judgment-debtor’s or the judgment-debtor loses his dis- 
posing power over it the creditors power also comes to an end, and the decree obtained 
by him becomes incapable of being executed against that property.” 

Their Lordships have also quoted with approval the following passage from 
(e448) decision of the Nagpur High Court Jatnarayan Mulchand v. Sonaj® 
p. — ' 

_ 7  ,,..To us, however, it appedra equally plain that to say a son is under a pious obli- 
gation to pay certain debts is one thing; to say his property can be taken in execution 
is another. In our view, property can only be attached and sold in execution if tt falls 
within the kind of property that can be attached and sold. What that is is found by 
looking at section 60. When one looks at section 60,.one finds that the property in ques- 
tion should either belong to the judgment-debtor or he should have a disposing power 
over it, After partition, the share that goes to the son does not belong to the father ’ 
and the father has no disposing power over it. Therefore, such property does not fall 
within section 60. ...It by no means follows that a son cannot be made Hable. He 
could be made liable for his father’s debts if he had become a surety; he can be made 


l posa A. I. R. B. O. 170, 8.o. [1952] 4 p053] A. I. R. 8. 0. 487, 5.o. [1955] 
8. 0. BR. 544. S. 0. R. 177. 
3 (1948) 52 Bom. L. R. 154, B. o. [1950] 5 (1938, Nag. 10. 


A. I R. Bom. 278. 6 [1938] Nag. 186 
8 [1050] A. L R. Mad. 136. - o 
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Hable under the pious obligation rule. In neither of the cases put, coyld his Hability take 
the form of having his property taken in execution and sold without any prior proceed- 
ings brought against him—leaving him to raise the question whether his liability as 
surety or under the pious obligation rule precluded him from claiming in execution.” 
It seems to me, therefore, that this decision of their Lordships, instead of help- 
ing the appellants, concludes them. The Bombay decision upon which reliance 
is placed is to the effect that the son’s interest in the former joint family pro- 
perty can in similar circumstances be reached in execution if they are made ' 
parties thereto. In that case, the partition was effected after the decree was — 
passed. Secondly, it seems to me that the view taken in that case is not consistent 
with that taken by their Lordships of the Supreme Court. I may menfion that 
one of the decisions which their Lordships approved was that of a single Judge 
of this Court in Surajmal Deoram v. Motiram Kalu." In that case, the learned 
Judge held that a decree passed after partition against the father alone Yor his 
pre-partition debts (though not immoral or illegal) is not binding on the sepa- 
rated son, and that after partition, a decree must be obtained against the son, if 
his separated share is to be held liable. 


The Madras decision on which reliance is placed is to the effect that where ’a 
decree has been obtained against the father in & representative capacity, then 
there is nothing further that the creditors need do, and that they can, even if 
there has been a partition between the father and the sons, reach the property 
in the hands of the sons. That decision does not help the appellants because 
it does not appear in this case that the father of respondent No. 1 WAS at all sued 
in a representative capacity. 


As regards the decision in Stdheshar v. Bhubneshwar, it is sufficient to say 
that it has no application whatsoever to the case before me. In that case the 
property which was attached and sold in execution was a share in the joint 

amily propérty, and not the son’s separated property. 


For the reasons I hold that the deeree appealed from is correct and dismiss 
the appeal with costs. 


Appeal dismissed. 


[NAGPUR BENCH] 
Before Mr. Justice Mudholkar. 
DINANATH SHALIGRAM MARWADI v. MAROTI TOTARAM 
SHIMPI.* 

Provincial Insoloency Act (Act V of 1920), Secs. 28(2) and (7), 51, ee eee ee 
of insolwent’s property at Court sale—Sale held after admission of insolvency petition 
but before order of adjudication—Auction purchaser not knowing of pendency of in- 

Fee en teres a a Perera sane mere ee 
insolvency. 

Under s. 28(2) and (7) of the Provincial Insolvency Act, 1920, read with s. 5i and 
52 af the Act, the auction purchaser at the sale held in execution of a decree against 
the insolvent after the admission of the insolvency petition*but before the order of 


Be oe ee 
chaser In good faith. . 


1 [1939] Bom. 858, s. c. 4l Bom. L.R. in Civil Appeal No. 89-A of 1953, the 
1177. decree by G , M. Khandekar, Ad 
*Decided, March 18, 1958. -Beoond Civil , Clasa TI, Malkapur, in Civil Suit 


No. 436 of 1084, against the decision of . G. No. 198-4 of 1082. 
Oke, Additional Judge, Khamgaon, ° 
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Ralla Ram v. Ram Labhayo, Muthan Chettiar v. Venkituswami Naicken,* Tirpit v. 
Ramperkash' Chandulal v. Bhikamchand, Rangappa v. Ghanshyam’! Ramgopal v. 
Gulua Mal’ Venkata Sivayya v. Suryanarayana, Woolford’s Estate Trustee v. Levy," 
Mahendrakumar Baishya Shaha v. Deeneshchandra Ray Chaudhuri’ Brij Behari 
Gupta v. Budh Sen” and Chauthmal Mulchand v. Firm Onkardas Nerayondas,* 
referred to. 7 


Tun facts appear in the judgment. 


C. P. Kalele, for the appellant. 
Y. V. Jakatdar, for the respondents. 


MUDHOLKAR J. This is defendant No. 1’s appeal from a decree passed in 
a suit instituted by respondents Nos. 1 and 2 for a declaration that the property 
purchased by them in execution of a decree against respondent No. 3 was not 
liable to attachment and sale in insolvency proceedings pending against him. 

The relevant facts are as follows: One Goverdhandas, the brother of the 
appellant, obtained a decree against respondent No. 3 for a sum of Ra, 1,174-4-0 
on April 2, 1949. In execution of that decree, he attached the field in suit on 
April 10, 1949. This fleld was sold at an auction held in execution and was pur- 
chased by the appellant on November 25, 1949. He entered into possession of 
this fleld on April 2, 1951, or so. A 

Respondents Nos. 1 and 2, who are creditors of respondent No. 3, filed an 
application for adjudication of respondent No. 3 as insolvent. This was some- 
time in September 1949. The application was admitted on October 3, 1949, and 
the necessary notice and proclamation were directed to issue. Hiventually, 
respondent No. 3 was adjudicated insolvent on January 18, 1950. 

On October 18, 1950, the fleld in question was attached by the order of the 
Insolvency Court. Thereupon the appe ont preferred an objection before the 
Insolvency Court to the efect that he had acquired title thereto prior to the 
dats of adjudication and that consequently it was not liable to be attached and 
gold by the Insolvency Court. 

During the pendency of the proceedings before the Insolvency Court, a state- 
ment was made on behalf of respondents Nos. 1 and.2 to the effect that the ob- 
jection of the appellant be allowed subject to their right to file a separate suit. 
The objection was accordingly allowed, and thereafter respondents Nos. 1 and 2 
instituted the suit out of which this second appeal arises. 

It is contended before me that a suit of this kind is barred by the provisions 
of s. 4 of the Provincial Insolvency Act inasmuch as it is the Insolvency Court 
and that Court alone which can decide questions of this kind. A bare reading 
of the provision would show that what it purports to do is to confer power on 
the Insolvency Court to decide certain questions, including one of the kind . 
raised in this suit, and where a question is decided by it then under sub-s. (2) 
of s. 4 its decision shall be final and binding and can no longer be challenged in 
any other proceeding. It does not confer exclusive jurisdiction on the Court 
to deal with a matter of this kind. Therefore, in my opinion, the first conten- 
tion fails. 

The second contention is that the Insolvency. Court having ‘admitted’ the ap- 
pellant’s objection, respondents Nos. 1 and 2 were precluded from instituting 
this suit. What actual language was used by respondents Nos. 1 and 2 on the 
date on which the matter was dealt with by the Insolvency Court we do not 
know; but from a pernsal of the order-sheet dated March 20, 1951, it would be 
clear that respondents Nos. 1 and 2 did not admit the appellant’s right to the 


1 [1925] A. I. R. Lah. 158, 8 [1892] 1 Q. B. 772. 

3 (7 980] I. L. R. 59 Mad. 928. 9 rere I. L. R. 60 Cal. 696. 

8 [1980] A. I. R. Pat. 406. 10 104S All. 421, 

4 [1086] Nag. 41. 11 (1945) Miscellaneous Becond Appeal 
5 080} Nag. 249. No.268 of 1989, decided on April 12, 1945, by 
6 171930] A. I. R. Leh. 851. Vivian Bose Ben JJ. 

7 L088] A. I. R. Mad. 906. è 
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property in question. The relevant. portion of the order-sheet read thus: 

At this stage the N.A. states that he admits the objection subject to his right to file 
a suit. No such final permission is necessary as rule 63, C.P.C. order 21 contemplates 
such a suit. In view of the admission of the N.A. the objection is thus allowed. Pro- 
perty is relensed from attachment...” 
If there had been an admission of title by respondents Nos. 1 and 2, there would 
have been no question of even seeking permission to file a separate suit, the 
very object of which was to challenge his title. There is no provision in the Act 
by virtue of which a suit of this kind is barred. I, therefore, negative the 
second contention raised by the appellant. 

The third, and probably the most important, contention is that the sale having 
taken place before the order of adjudication, the appellant got a good title to 
the property. In support of this contention two arguments were advanced by 
Shri Kalele. The first arguments that no notice having been sent to thesCourt 
executing the decree under s. 52 of the Provincial Insolvency Act, the juris- 
diction of the executing Court remained unaffected, and that, therefore, it was 
competent to sell the property. Since the executing Court was competent to 
sell the property the pur r who purchased the property at the sale held by 
it got a good title. In support of this contention Shri Kalele refers to the deci- 
sions in Ralla Ram v. Ram Labhaya', Muthan Chettiar v. Venkituswami 
Naickoen?, Tirptt v. Ramperkash®, Chandulal v. Bhikamchand‘, Rangappa v. 
Ghanshyam”, Ramgopal v. Gulua Mal® and Fenkta Swayya v. Suryanara- 
yana". 

I shall deal with these cases seriatim. In the first mentioned case Martineau 
J. held, purporting to follow the decision in Woolford’s Estate Trustees v. Levy®, 
that where the executing Court sells the property of an insolvenf even after notice 
of the fact of admission of the insolvency petition, the purchaser at the exe- 
cution sale will get a good title against the receiver unless an application is 
made by the latter to the executing Court under s. 52 of the Provincial Ingol- 
vency Act for cena len possession of that property. This decision has been 
expressly dissented m by the Calcutta High Court in Mahendrakumar 
Bashya Shaka v. Deeneshchandra Ray Chaudhurt® on the grounds stated by 
Mulla in his Law of Insolvency in India, at page 597 (Second Edition): 

“,..I0 support of its judgment the Court relied upon Trustee of Woolford’s Estate v. 
Levy, a case under section 46 of the Bankruptcy Act, 1883. In that case it was held 
that a sale by the sheriff after a receiving order in execution of a decree against the debtor, 
though made with notice of the order, was valid as agamst the trustee in bankruptcy 
appointed after adjudication, if no application was made by the Official Receiver under 
that section for delivery of the property to him. The distinguishing features of that case 
ara, first, that the sheriff after he came to know of the receiving order communicated 
with the Official Recetver and the Official Receiver wrote to the sheriff asking him to 
realise the goods and to account to him for the sale proceeds, and, secondly, that a receiv- 
ing order under the English law does not vest the debtor's property in the Official Recetv~ 
er as an adjudication order vests it in the trustee in bankruptcy. The Lahore decision, 
it is submitted, is erroneous.” 

I respectfully agree with this view. 

In the next case it was held by the Madras High Court that even where a 
sale is held by an executing Court the provisions of s. 51(3) would apply to 
such a sale and the person who in good faith purchases the property of the 
debtor thereunder shall acquire a good title to it against the receiver. Thus 
according to the Madras High Court although the sale had been held after the 
admission of the petition, the decree-holder got no right to the proceeds and 
Pa the purchaser in good faith acquired a good title to the property against 

e receiver. 


1 11936) A. I. R. Lah. 158. 6 He A. I. R. Lah. 851. 
2 1030) I. L. R. 59 Mad. 928. 7 [1988] A. I. R. Mad. 908. 
3 ie A. L R. Pat, 406. ? 8 {1803} 1 Q. B. 772. 
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In the third cage, it was held that the pro attached in execution of a de- 
cree was the property in possession: of the Court, and the only order which the 
‘Court could make on an application under s.. 52 was that such property be de- 
livered to the receiver if such receiver had been already appointed and that if 
no such receiver had been appointed, the Court should proceed with the exe- 
cution but hold the sale pee subject to such orders as the Insolvency Court 
may pass in the matter. 

‘In the fourth case, it was reld by Pollock J. that where the property was 
sold before the order of adjudication and before the executing Court learnt of 
the insolvency proceedings, there is no good ground for holding that the Insol- 
vency Gourt.had no jurisdiction to continue the execution proceedings. No re- 
ference, however, was made by him to s. 51(3) of the Provincial Insolvency Act 
in this case. ` 

In Rangappa v. Ghanshyam Niyogi J. held that if an executing Court held an 
auction sale in ignorance of insolvency proceedings the sale would not be void 
unless the purchaser purchasec. the property with knowledge of the ‘insolvency 
procesdings. This decision goes against the contention of the appellant. It 
may be mentioned that in this case, Niyogi J., who decided the case, considered 
not only s. 52 of the Provincial Insolvency - Act but also considered s. 51(3) 
thereo 

Ramgopal 4 v. Gulua Mal lays down that before an executing Court can stay 
the sale of the judgment-debtor’s property, under a. 52, two conditions must be 
satisfied They are, firstly, that notice should have been given to the executing” 
Court of.the admission of the Insolvency petition, and secondly, that the appli- 
cation should have. been made to that Court for delivery of the roperty to the 
receiver. No reference is made here to s. 51 of the Provincial ‘Insolvency Act. 

The last of the cases relied upon, Venkata Siwayya v. Suryanarayana takes 
into consideration a. 51(3) of the Provincial Insolvency Act and supports the 
contention of Shri-Kalele. Some of the other cases lend some support to 
the contention of the counsel. 

‘On the other hand it was held in Brij Behar Gupta v. Budh Son’ that the 
effect of sub-ss. (2) and (7) af 8. 28, read together, is that the whole of the 
property of the ingolvent vests in‘ the receiver with effect from the date of the 
. presentation of the petition in ‘nsolvency. It was also held there that the only 
adverse effects which s. 51 of the Act has on the rights of the receiver—in whom 
the property vests with effect from the date of the presentation of the petition 
—are, firstly, that if any assets rave been realised in execution of a decree before 
the date of the admission of the petition, the receiver will have no ‘right to pre- 
vent the decree-holder from getting the benefit of those assets even if such as- 
seta are in the hands of the @curt‘and have not bean paid over to the decree- 
holder before the date of the admission of the petition, and, secondly, that an 
auction purchaser who made his purchase after the admission of the petition 
can establish godd faith and asquire a good title to the property against the 
receiver. . This decision was followed by a Division Bench of the Nagpur High 
Court in Chauthmal Mulchand v. Firm Onkardas Narayandas®. -A short 
note of that case appears at page 44 of 1946 N.L.J. uriar Note 124. I wil 
reproduæ the entire note: 

“Bection 51(3)- qualifies section 28, sub-sections (2) and' T. Tha decot tho aucion 
purchaser who purchases the property of a debtor after the admission of his insolvency 
petition but before the order of adjudication is not absolute but contingent on the insol- 

vency petition being dismissed. If the petition is dismissed'he geta an indefeastble’ title, 
but it the order of adjudication is made, he cannot claim any Ue against the receiver 
of the insolvent’s property. 

An exception, however, Tas: beens by the aao Gv seston R18) x ae 
of persous who purchase the property of a debtor under a sale in execution in good fatth 
in all cases and they acquire a good title to it against the receiver.” 


l AE = No. 268 9, decided by Vivian Bose and Sen JJ. 
2 (1945) Miscellansous Second Agpeal on April 12, 1 
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It will thus be clear that there is a conflict of authority on the point as to 
whether a person purchasing at an execution sale held by the executing Court 
after the admission of the insolvency petition but before the order of adjudica- 
tion and without knowledge of the pendency of the insolvency proceedings gets 
a good title against the receiver or whether he gets a defeasible title only un- 
less he was a purchaser in good faith. It seems to me that considering the 
provisions of sub-se. (2) and (7) of s. 28 of the Provincial Insolvency Act along 
with fhe provisions of ss. 51 and 52 thereof, the title of the receiver to the pro- 
perty of the insolvent would relate back from the date of adjudication to the 
date of the petition and the auction purchaser at the sale held in execution of 
the decree against the insolvent would only get a title defeasible by the teceiver 
unless he was a purchaser in good faith. Apart from the last mentioned Madras 
case the provisions of sub-s. (3) of s. 51 were not considered in those cases 
which take the view that if the® executing Court sold the property «without 
knowledge of the insolvency proceedings, the purchaser at that sale always got 
good title against the receiver. To my mind, the provisions of sub-s. (3) of 
B. 61 would apply here whether notice of the insolvency proceedings is given 
to the executing Court or not because no reference to notice of the insolvency 
proceedings to the executing Court is at all made in sub-s. (3) of s. 51. It may 
be argued that if such interpretation is placed upon the provisions of sub-s. (3) 
of s. 51, s. 52 need not at all be availed of by the Insolvency Court. Section 52 
has got its specific purpose and that is to enable the receiver to obtain possess- 
ion of the property which is in the custody of the executing Court. Where 
notice of the admission of the insolvency petition is given to the executing Court, 
that Court is bound to direct delivery of the property to the receiver provided 
at that date the property is still in its possession, that is to say, that property 
ig not gdld. Section 51, however, applies to cases both before and after the 
sale of the property. It makes no reference to the powers of the executing 
Court to sell the property at all, and subs. (3) thereof can be resorted to even 
for obtaining a good title under the sale held by the executing Court. The 
matters dealt with by these provisions are quite different fram those dealt with 
by s. 52. These provisions can be availed of only where sale has been held 
whether before or after adjudication while the provisions of s. 52 are available 
only where notice of the admission of the insolvency petition is given to the 
executing Court and ‘while it is still in possession of the property of the insol- 
vent, that is, where sale has not been held at all. : 


It seems to me that there is no justification for holding that the effect of s. 52 
of the Act is to validate a sale held subsequent to the admission of the insol- 
vency petition but prior to the order of adjudication even though the auction 
purchaser was not a bona fide purchaser, merely because no notice of the admis- 
sion of the insolvency petition was given to the executing Court. It may be 
that since no notice was given to the executing Court, it could not be said to 
be acting without jurisdiction in proceeding to sell the property; but it does 
not necessarily follow therefrom that the person who purchased the property 
at such a sale must in all circumstances get a good title to that property. The 
nature of the title that he will get will depend on whether he fulfils the condi- 
tion laid down in sub-s. (3) of s. 51 or does not fulfil it. 


The next question is whether the appellant could be said to have been a 
SaPA in good faith of the property. Now, as has been observed by Niyogi 
. in Rangappa v. Ghanshyam knowledge of insolvency proceedings by the pur- 
is sufficient to disprove his contention that he was & bona fide purchaser. 

In the instant case, there is evidence to show that the appellant was aware of 
the attachment of the field by the insolvency Court. Of course, the attachment 
was not effected till October 18, 1950, whereas the purchase is of an earlier 
date. It has, however, to be borne in mind that the appellant, who is the brother 
of the decree-holder Goverdhandas, had knowledge of the insolvency proceed- 
ings even oe the month of November 1949. It would, therefore, not be 
unreasonable to hold that the appellant also shared that knowledge. I, there- 


= 


” 
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fore, uphold the-finding of the lower appelate Court to the effect that the ap- 
pellant was not a bona fide purchaser for value of the field. 
For these reasons, I uphold the decree of the lower appellate Court and dis- 
miss the appeal with costs. ; 
Appeal dismissed. 


[NAGPUR BENCH] 
@ 


Before Mr. Justice Mudholkar. | 


BADRI NARAIN GANGADHAR AGARWAL v. SAMPATRAM 
. DAULATRA Ms 
Agarwal Banias—Agorwals from Hissar district in Punjab migrating to Yeotmal district 
—Female heirs among Agarpvals whether excluded frons inheritance under customary 
law. 

Among Agarwals who have migrated to the Yeotmal district fram the Hissar District 
in the Punjab and who are governed by the customary law of Punjab in the matter 
_of inheritance, female heirs, such as daughters and sisters, are excluded from inherit- 
ance, 


THE facts appear in the Judgment. | 
E. G. Chendke, for the appellants. 
R. E. Dandige, for the respondent. 


MODHOLKAR J. This is a plaintiffs’ second appeal from the dismissal of their 
suit for possession of a house and certain fields. The following genealogical 
tree will be of assistance in appreciating the contentions of the parties: 


| 
eee 
Daulatram said 
| | | 

Sitaram Sempatram . Bhagwan Rumania ani it 

: Nathu yan. 
Hanuman Ramgopal Ramnarayan | (plf. in 
(deft. 2) (deft. 3) (deft. 4) aa CS. 15-A/47) 

ae 62-A/47) 


The EN who were plaintiffs in the Court below, instituted two suits for 
possession of the aforesaid house and fields against Sampatram, respondent 
No. 1, and the other four respondents. 

- It is common ground that this property was the separate property of Bhag- 
. wan, the brother of the mother of Badrinarayan, appellant No. 1, and of 
Kunanibai, the grandmother of appellant No. 2, Baijnath. After the death 
of Bhagwan, this property went into the erences of the respondents. 
According to the appellants, they are the' preferential heirs of Bhagwan and 
are thus entitled to this property. 

It is common groynd that the parties to the suits who are Agarwala have 
migrated to the Yeotmal District from the Hissar District in the Punjab. Ac- 
cording to the respondents, fembles are excluded from inheritance by the cus- 
tomary law of Punjab which is applicable to the parties. Therefore, according 
to them, the appellants’ suits must fail Several other contentions were taken 


*Decided, March 18, 1958. Second ay Dandekar, Civil J aera 
No. 175 of 1952, against th the decision of Consolidated Suits Nos. 15-A 
Khan, Second dditional Judge, "gota a 02A of of Tei, i 
in 0. A. No. 9-A ‘of 1950, reversing the 
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by the respondents, but it ie not necessary to refer to them in the view I take 
about this particular contention. 


The lower appellate Court has found that the parties are governed by the 
customary law of Punjab in the matter of inheritance and that under that law 
female heirs such as daughters and sisters are excluded from inheritance. This 
finding is challenged before me on behalf of the appellants by Shri Chendke. 
The finding, however, is one of fact and cannot be allowed to be challenged in 
second appeal. Shri Chendke, however, argues that the only instances that were 
established by the evidence of the witneases examined on behalf of the respond- 
ents were of the exclusion of daughters from inheritance and that that eyidence 
cannot be regarded as legally sufficient to establish a custom about the exclu- 
sion of gisters from inheritance. As has been rightly pointed out by the learn- 
ed Judge of the lower appellate Court, where a daughter who is a very much 
nearer heir than a sister is shown to have been excluded by custom it must 
follow inferentially that a sister who is a remoter heir is also excluded by the 
custom. Apart from the evidence which was adduced in this case, the learned 
Judge has also placed reliance on a statement of law on the point m-.Chapter II 
of Rustomji’s Treatise of Customary Law in Punjab, and on Mr. T. P. Ellis, 
in his Notes on Punjab Customs. Neither of these books is available in the 
Library. But I may refer to the customary law of Hissar in Punjab, the whole 
of which has been set out in an exhibit which has been filed in this case. It 
is a certified copy of riwaj-t-am prepared by the Settlement Officer in the year 
1918 and, therefore, it may be of very high evidentiary value. In this book 
the Settlement Officer has answered questions with regard to several customs 
prevailing amongst the various tribes in Hissar District on all matters of im- 
portance. At several places he has stated that m all the tribes of the district 
a daughter never inherits her father’s estate. In answer to another question 
he has stated that sisters and their sons can in no case inherit their brotherr’ 
or uncles’ estates. As has been pointed out by the learned Judge of the lower 
appellate Court, their Lordships of the Privy Council have attached very high 
value to such compilations and the learned Judge referred to the decisions in 
Basant Singh v. Brij Raj Saran Singh' and Vaishno Datti v. Rameshrt? in this 
connection. In the latter case Sir John Wallis J., who delivered the judgment 
of the Court, has observed (p. 104): 


“ ..It bas been held by this Boerd that the riwaj-i-am is a public record, prepared 
by a public officer in the discharge of his duties and under Government rules; that it is 
clearly admissible in evidence to prove the facts entered thereon subject to rebuttal; and 
that the statements therein may be accepted, even if unsupported by instances .(Beg v. 
Allah Ditta’) 

...Further, manuals of customary law in accordance with the riwaj~i-am have 
been issued by authority for each district and in their Lordships’ opinion stand on much 
the same footing as the rtwaj-i-am itself as evidence of custom.” 


Reference may be made to the decision of their Lordships in Subhanit v 
Nawab where also their Lordships have held that answers in Wilson’s Manual 
on questions of Customary Law in Punjab were clearly admissible under s. 48 
of the Evidence Act, being the opinion ag to the existence of a general custom 
or right of persons who would be likely to know of its existence, if it existed. 
For all these reasons I agres with the learned Judge of the lower appellate 
Court that the respondents have established the custom pleaded by them. 

Shri Chendke then argued that since a custém must be jn derogation of the 
general law, it could exclude only that portion of the general law which was 
in force when the custom was recognised and that as sisters were first included 
es heirs by the Hindu Law of Inheritance (Amendment) Act of 1929, the pro 
visions of that law are not excluded by the custom. Sub-section (2) of s. 1 of that 


er ea s, 0. 87 8 (1946) L.R. 44 I. A. 89, s.o. 19 Bom. 
Bom, L R. 388. 


L 
3 1928) L L R. 10 Lah. 88, s. o. 89 Bom. at (140) 45 Bom. L. R. 433, 8.0. [1041] 
L. R. 787, P.O, 
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Act runs thus: 

“It extends to the whole of India.. EEEE E E tn peace es but for “the 
passing of this Act, would have been subject to the law of Mitakshara in respect of the 
provisions herein enacted, and it applies to such persons in respect only of the property | 
of males, ete.” -> 
Where, as here, it has been held that the parties are governed in the matter of 
inheritance by the customary law, the Mitakshara is excluded and, therefore, 
the provisions of the Amending Act would be wholly ep ENGENI The point 
raised by Shri Chendke is thus without substance. 

Accoydingly, I uphold the decree of the lower appellate Court and dismiss 
the appeal with costs. 

Appeal dismissed. 
. S a ON 


ORIGINAL CIVIL. 


~ Before Mr. Justice Mody. 


‘MAJOR GENERAL SHANTA SHAMSHER JUNG BAHADUR RANA 
u. ’ 
KAMANI BROTHERS PRIVATH DLIMITED.* 

Specific Relief Act (I of 1877), Secs. 42, 43—Companies Act (I of 1956), Secs. 2(28),(30), 
$16(3)—~-Indian Evidence Act (I of 1872), Sec. 41—Managing director as defined in 
s. 2(28), Companies Act, whether entitled to ‘legal character” within s. 42, Specific 
Relief Act—Test of what ts “legal character”. 

The managing director of a company as defined in s. 2/26) of the Companies Act, 
1956, is not entitled to a “legal character” within the meaning thereof in s. 42 'of the 
‘Specific Relief Act, 1877. 

A legal right can be classified to be a personal right and would amount to one’s 
status, and is distinct from a proprietary right, when it involves a peculiarity of the 
personality arising from anything unconnected with the nature of the act itself which 
the person of Inherence can enforce against the person of incidence.’ The persona- 
lity recognised in the law of persona is such as modifies idefinitely the legal relations 
into which the Individual clothed with the personality may enter. This appears to 
be the test of what Is legal status or “legal character” as mentioned in s. 42 of the 
Specific Relief Act. 

Ramkrishna v. Narayana,’ Madanlal v. State of Madhya Bharat," Deckali Koer v. 
Kedar Nath, Shecparson Singh v. Ramnandan Prasad Singh,’ Punjab National Bank 
v. Bahkram,' Pulbrook v. Richmond Consolidated Mrning Company,’ Hayes v. Bristol 
Plant Hire Ltd,’ Sat Narain v. Hanuman Parshad,;’ Subramania Aiyar v. United India 
Life Ins. Co Md. Jafar Husain Khan v. Md. Taqi Khan,” Al Shah v. Fateh 
Mohammad," Swaminatha Iyer v. Ramier” and Chapsey v. Jethabhai,” referred to. 


THE facts appear in the judgment. 


J. C. Bhatt, with M. R. Mody; for the plaintiff. 
K. M. Munshs, with K. E. Desai, for defendant No. 1. 
. N. P. Nathwam, with G. K. Munshi, for defendants Nos. 2, 4, 5 and 6. 
M. V. Desa, with R. M. Kantawala, for defendant No. 3. 
_P. N. Bhagwati, with A. B. Diwan, for defendant No. 7. 
E. 8. Cooper, witt A. B. Dawan, for defendant No. 8. 


*Decided, January 6, 1958. O. O. J. Suit 7 rst 27 Comp. Cas. 442. 


No. 300 of 1987 8 [1948] A. I. R. Lah. 85. 
1 (1914) I. L. R. 39 Mad. 80. 9 [1928] A. I. R. Mad. 1215. 
2 [1955] A.I. R.M. B. 111. 10 [1933] A. I. R. Oudh 517. 
3 (1012) I. L. R. 89 Cal. 704. 11 [19351A vI- R. Lah. 657 
4 (1916) I. L. R. 48 Cal. 604. . 12 [1925] A. I. R. Mad. 421. 
5 Cae I. R. Oal. 225. 18 [1907] 9 Bom, L. R. 814. 
6 [1878] 9 Ch. D. 610. è ; 
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Mopy J. This is a suit filed by the plaintiff, who admittedly was one of the 
joint managing directors and a director of defendant No. 1 company, against 
defendant No. 1 company: and his co-directors for a declaration that the reso- 
lution dated September 23, 1957, passed by the board of directors of defendant 
No. 1 company is inoperative and that the plaintiff continues to be the jomt 
managing director and is entitled to act as such managing director and to exer- 
cise all righta ‘and powers to carry out all duties assigned to him as sach 
managing director. 

The facts relevant to the decision of the disputes herein are not in dispute, 
with the result that no oral evidence whatever has been led. The only evi- 
dence led is documentary evidence, the same being relevant and n for 
the purpose of the decision herein. It is,-therefore, not necessary to set out 
the contentions as contained in the pleadings of the parties. It will suffice 
to set out the facts which give rese to the disputes herein. © ° 

Defendant No. 1 company is a private limited company. At all relevant 
timea the plaintiff and defendants Nos. 2 to 8 have been directors of 
defendant No. 1 company. Defendant No. 1 company are the managing agents 
of two public limited companies, being the Kamani Metals and Alloys Ltd. 
and the Kamani ineering Corporation Ltd. The plaintiff and defendant 
No. 8 are directors of another private limited company called the Shanta Bro- 
thers Private Ltd., the plaintiff being also the chairman of the board of direc- 
tors thereof. A finance agreement which is recorded in a writing dated May 
14, 1954, was arrived at between the said Shanta Brothers Private Ltd. and 
defendant No. 1 company, whereby the former agreed to lend to the latter a 
sum of Rs. 28 lacs on the terms and conditions recorded in that writing. That 
agreement in writing is exh. F before me. = 

Under the finance agreement defendant No. 1 company. agreed inter aha to 
pledge in favour of the said Shanta Brothers Private Ltd. 4,500 ordinary 
sharea of defendant No. 1 company along with the pledge of certain -other 
ahares and an equitable mortgage of certain immoveable properties. Clauses 
7(b), (c) and (6) of the said finance agreement run as follows :— 4 

7. So long as moneys advanced by the Lenders to the Borrowers under these pre- 
sents or any interest thereon shall remain unpaid the Borrowers shall— 

(a) ses 

(b) have subject to the approval of the Central Government if required one repre- 
sentative nominated by the Lenders and approved by the Board of Directors of the 
Borrowers appointed as a Director on their Board of Directors with a monthly remunera- 
tion of rupees one thousand and five hundred and all such allowances as are allowed by 
the Borrowers to their other Directors in the same manner and to the same extent and 
such remuneration and allowances shall be paid to him so long as he takes active interest 
as a Director in the management of the affairs of the Borrowers and of the said Kamani 
Metals and Alloys Ltd. and Kameni Engineering Corporation Ltd. of which the Borrowers 
are the Managing Agents and such appointment shall be made immediately after the 
first advance is made by the Lenders under these presents and auch remuneration shall 
commence from the date of the first advance PROVIDED HOWEVER that if any such 
representative shall be a brother of Major General Shamsher Jung Bahadur Rana, thè 
Chairman of the Lenders or any relative or member of his family then and tn such 
pases he will not be required to be approved by the Board of Directors of the Borrowers; 

(c) get subject to the approval of the Central Government if required Major General 
Shanta Shamsher Jung Bahadur Rana the chairman of the Lenders or amy other person 
nominated by the Lenders appointed as a Director on the Boards*of Kameni Broa. Ltd, 
Kamani Metals & Alloys Lid. and Kamani Engineering Corporation Lid. PROVIDED 
THAT no person nominated by the Lenders and not being a relative or member of the 
family of the said Major General Shanta Shamsher Jung Bahadur Rana shall be 
appointed es such Director unless: he is approved of by the respective Hoard of the said 
Kamani Bros. Ltd, Kamani Metals & Alloys Lid. and Kamani Engineering Corporation 
Ltd, on whose respective Boards he is to be appointed a Directar;. 

(e) see that the respective holders -of the said shares shall. cast their votes at any 

L, R.—6&, 
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meeting of the said Kamani Bros. Ltd, E Metals & Alloys Ltd. and: Kaman! Engl- 
neering Corporation Lad. In accordance with.the directions of the Lenders and not other- 
wise and give their proxies to such person or persons as they the Lenders may nominate 
and procure to the Lenders an undertaking in that behalf from the respective holders 
of the said shares;”. 
In pursuance of the said finance agreement the said Shanta Brothers Private 
Ltd. lent and. advanced to defendant No. 1 company the aggregate sum of 
Rs. 28 lacs and created the stipulated pledge and equitable mortgage. To- 
wards the end of February 1956 the said Shanta Brothers Private Ltd. nomi- 
nated and defendant No. 1 company accepted the. plaintiff as a director of 
defendant No. 1 company under the provisions of cl. 7(b) of the said finance 
agreement and, similarly, the said Shanta Brothers Private Ltd. nominated and 
defendant No. 1 accepted defendant No. 8 as a director under the provisions 
of cl*7{c) of the said finance agreement. The said respective appointments - 
of the plaintiff and of defendant No. 8 became effective as from March 1, 1956. 
Qn March 2, 1956, the Board of Directors of defendant No. 1 company passed 
& resolution (exh. 2) which provides as follows :— 

“Resolution No. 372: 

Resolved that Maj. Gen. Shanta Shamsher Jung Bahadur Rana be and is hereby 
appointed in the whole-time services of the Company on a monthly remuneration of Rs. 
2,000/- from 1-8-1056 in the grade of Rs. 2,000-10-2500 plus rent free house.” 


On April 1, 1956, the Companies Act, 1956, “came into operation. PE 
the plaintiff held an office of profit and as s. 814 of the said Act required tha 
the plaintiff could not hold the gaid office of profit except with the eee 
consent of defendant No. 1 company accorded by a special resolution, a special 
resolution was passed at a general meeting of defendant No. 1 company held 
on March 29, 1956, according such consent. The appointment of the plaintiff 
under the said resolution of the Board of Directors dated March 2, 1956, be- 

e effective fram April 2, 1956. Defendant No. 2 was then the managing 

tor of defendant No. 1 company and he, under his signature, issued a 
memorandum on behalf of defendant No. 1 company dated March 2, 1956, (exh. 
A), stating that it had been decided that the plaintiff would, in addition to 
the secretarial and legal department, look after the general department with 
the functions mentioned in the said memorandum. 

On June 15, 1956, the board of directors of defendant, No. 1 company passed 
a resolution (exh, ) whereby the plaintiff, who was then a director, was ap- 
pointed as executive director of defendant No. 1 company. Thereafter on June 
2{, 1956, defendant No. 2, as the managing director of defendant No. 1 com- 
pany, issued on behalf of defendant No. 1 company & circular stating that the 
plaintiff had bean designated as the executive director of defendant No. 1 com- 
pany on and from Jtne 15, 1956, and that the functions and powers of the 
executive director would be circulated in due course. 

On September 26, 1956, the eleventh ordinary general meeting of the share- 
holders of defendant No. 1 company passed a special resolution whereby the 
then existing arts. 99 and 100 of the articles of association of the first defend- 
ant company were amended. The said amended -articles run as follows :— 

r . "88. Directors may appoint Managing Directors and/or Executive Dtrector—The 
Directors may from time to time appoint any one or more of their body-to be Managing 
Director or Managing Directors and/or Executive Director for such period and upon such 
terms as they think fit, and may vest in such Managing Director or Managing Directors 
and/or Executive Direeter such of the powers hereby vested in the Directors generally as 
they may think fit and such powers may be exercisable for such period or periods and upon 
_ puch conditions and subject to such restrictions, and generally upon such terms as to 
remuneration and otherwise as they may.determine. The remuneration of a Managing 
ie aiot Beeeeee reine may bo by way O2 mlaiy or comaig: or partici 
tion in profits, or by any or all of those modes. 

id. Special ‘position of Mendging: Dieser Gallo Beecalins Diecie x 
Managing Director qr. Managing Directors and/or Executive Director shalt not while he 
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continues to hold that affice be subject to retirement by rotation and he shall not be 
taken into account in determining the rotation of retirement.of Directors, but he shall, 
subject to the provisions of any contract between him and the Company be subject to the 
same provisions as to recognition and removal as the other Directors of the Company and 
ES ee re ree eee eee ee ere eee rece cee 
a Managing Director”. 
The memorandum and articles of association of defendant No. 1 company are 
exh. 1 before me. ‘Both the original and the amended arts. 99 and 100 are to 
be found in exh. 1. The original arta. 99 and 100 made a provision for “ʻa 
managing director or managing directors’’, The only amendment made in the 
said two articles by the-said resolution dated September 26, 1956, is tfe addi- 
tion of the words ‘‘and/or executive director’’ wherever they appear after the 
words ‘‘a managing director or “managing directora”? in the above amended 
articles, 

On June 24, 1957, Herad dizeotors of defendant No. 1 daniy held 
a meeting and the relevant portions of the minutes of the said meeting have 
been put in as exh. 4. As appearing from the said minutes,.the Board passed 
a ‘resolution which reads as follows :-— 


“Resolved that the responsibilities of the management be divided between the 
Managing Director who will look after the work of Kamani Metals & Alloys Ltd., this 
Company and its Associates and the Executive Director who will look after the work of 
Kamani Engineering Corporation Ltd. including its branches and other activitiea 
thereto. 

Üt in further resolved that the Executivo Director be designated as Joint Managing 

Director”. 
As a regult of this resolution defendant No. 2 was designated as a managing 
director and the plaintif as a joint managing director of defendant No. 1 
company. The responsibilties of the management were divided between them, 
and defendant No. 2 was to look after the said Kamani Metals & Alloys Ltd, 
defendant No. 1 company -and its associates, and the plaintiff was to 
look after the work of Kaniani Engineering Corporation Ltd. By his memo- 
randum (exh. C) dated June 8, 1957, issued by defendant No. 2 as the man- 
aging director of defendant No. 1 company, defendant No. 2 gave intimation 
of the passing of the said resolution dated June 24, 1957, and also intimated 
that the managing director would look after the work of the Kamani Metals 
dnd Alloys Ltd., defendant No. 1 company and its associates and that the 
plaintiff as a joint managing director would look after the work of the Kamani 
Engineering Corporation Ltd. with immediate effect. 

A meeting of the board of directors of defendant No. 1 company was sche- 
duled to be held on September 21, 1957. An agenda for the said meeting as 
also a gee pennant ag agenda for the same were circulated amongst the direc- 
tors of defendant No, 1 company. The said agenda and the supplementary 
agenda have been put in as exh. D collectively. In view of the case as 
argued such agenda and supplementary agenda are not at all relevant. 
For certain reasons which are not relevant the said board meeting stood adjourn- 
ed to September 23, 1957. 

On September 23, 1957, the said adjourned board meeting was held. Agreed 
portions of the minutes of that mesting have been put in as exh. 5. As ap- 
pearing from the said minutes the gaid meeting passed the following resolution : 

“In view of the concensus of opinion of the majority of the Board of Directors that the 
arrangements earlier resolved of division of responsibilities betwe@n the Managing Direc- 
tor and Joint Managing Director having not worked as desired by the Resolution dated 
24th June 1957, the Resolution of the Board of Directors dated 15th June 1956 appointing 
General SHanta Shamsher J.B.R. as the Executive Director of the Company and the 
Resolution dated 24th June 1957 appointing General Shanta as Joint Managing Director of 
the Company be and sre hereby superseded and revoked. 

Further resolved that Shri P. R. Kamani do act as sole Managing Director of Com- 
pany and as such he is hereby vested with all the powers of the Board of Directors under 


i 
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the Articles of Association of the Company under the law delegatable, and he do. 
accordingly exercise the same”. i , 
It is this resolution the validity whereof has been challenged in this suit. A 
glance at the minutes of this meeting dated September 23, 1957, shows that 
the plaintiff and defendants Nos. 7 and 8 were on one side supporting the 
laintiff and the other directors being defendants Nos. 2 to 6 were on the other. 
Even at the hearing of this suit also defendants Nos. 7 and 8 have supported 
the plaintiff whereas defendants Nos. 1 to 6 have opposed the plaintiff. What 
transpired at the said board meeting was circularised by defendant No. 3 as 
the chairman of defendant No. 1 company 2 his circular dated September 23, 
1957, (efh. E), but the same is not relevant for the purposes of this case. 

The only other document exhibited in this case is exh. 6 which ia a copy of 
the plaint in the Bombay City Civil Court Suit No. 2851 of 1951 wherein the 
plaintiff and defendant No. 7 are plaintiffs, amd defendants Nos. 1 to 6 and 
defendant iNo. 8 are the defendants. As stated in that plaint (exh. 6) the 
subscribed and paid up capital of defendant No. 1 company is Rs. 15,00,000 
divided into 15,000 ordinary shares of Rs. 100 each. Out of the said 15,000 
shares defendant No. 7 owns 50 shares and the remaining 14,950 shares are 
held by defendants Nos. 2 to 6 and their relations and nominees, who form 
what may be called the ‘‘Kamani group’’. Out of the said 14,950 shares 4,500 
shares have been pledged as aforestated to the said Shanta Brothers Private 
Ltd. and by reason of the provisions of cL 7(e) of the said finance agreement 
the Milena Me in respect of 4,500 shares are controlled by the said Shanta 
Brothers Private Ltd., of whose board of directors the plaintiff is the chairman 
and defendant No. 8 is a member. 

It is common ground that at all relevant times as also at present the Kamani 
group controlled the voting rights in respect of 10,450 shares whereas the 
group of the plaintiff and defendants Nos. 7 and 8 effectively control the | 
voting rights in ect of 4,550 shares., l 

At the hearing of the suit, after the pleadings were read, five issue only 
were raised originally, the same being as suggested by Mr. Munshi on behalf. 
of defendant No. 1 company. The respective counsel appearing for defendants 
Nos. 2 to 6 joined in these issues. A reading of the pleadings shows that the 
same contains statements of fact on which the plaintiff wants to rely. But 
there are very few submissions of law which would clearly indicate what 
exactly is the plaintiffs cause of action. Undoubtedly it was not necessary 
that the plaint should contain any submissions of law. The result, however, 
was that the contesting defendants did not know what would be the exact 
cause of action which the plaintiff woutd formulate at the hearing on the basis 
of this plaint. Paragraph 17 of the plaint does contain certain submissions 
of law on behalf of the plaintiff. From these submissions and the prayers in 
the pa at least one thing is clear, viz., that the plaintiff challenged the said 
resolution dated September 28, 1957, passed by the board of directors of de- 
fendant No. 1 company as being «ultra vires the board of directors. Now, it 
should be remembered that the plaintiff is not a shareholder of defendant No. 1 
company, but was a special director of defendant No. 1 company appointed 
because of the provisions of the said cl. 7(c) of the said finance agreement. 
Not being able to ascertain from the plaint the exact cause of action which the 
a would make out at the hearing and as the plaintiff was not a share- 

older but still challenged the said resolution dated September 28, 1957, as 
ulra vires, certain technical defences were taken in paras. 1, 2 and 8 of the 
written-statement of défendant No. 1 to the effect that the suit as framed is not 
maintainable. That contention is the subject-matter of issue No. 1. The bur- 
den so far as issue No. 1 is concerned being on the contesting defendants, 
Mr. Munshi, the learned counsel for defendant No. 1 company, argued first, 
confining his arguments to that issue only. Mr. Munshi argued that the suit 
is not maintainable because Courts have no jurisdiction to interfere with the 
internal management of the company, that if the company acts ulira vires, ie., 
outdide the ambit of its memorandum: of association or in defiance of its arti- 
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‘eles, a shareholder .under certain circumstances is entitled to have the act de- 
clared void and seek relief to compel the company to act within its powers, 
that no such suit would lie even at the instance of a shareholder in respect of 
unauthorised acta of the directors if the company could ratify the same and 
that no such suit can lie at the instance of a person who is not a shareholder 
as the cause of action of a non-member can only be in breach of contract or 
tort, his remedy being in damage.: Mr. Munshi further argued that when a 
non-member is appointed a managing director, the same amounts only to a con- 
tract of employment and in such an event the appointment of the managing 
director would be under that contract, but that eae contract, express or 
implied, has been mentioned in the plaint. He cited several authorities in 
‘support of his contentions and developed his point as to why the suit was not 
maintainable. . Thereafter, Mr. Bhatt, the learned counsel for the plaintiff, 
opened the case of the plaintiff gnd pointed out what according to the plaintiff 
is the cause of action in this suit. According fo him this suit is under s. 42 of 
the Specific Relief Act, that the plaintiff is entitled to a ‘‘legal character’’, 
that that legal character of the plaintiff has been denied and that, therefore, 
the plaintiff is entitled to the declaration and injunction prayed for. He stated 
that the cause of action as read in the plaint by Mr. Munshi was not the cor- 
rect cause of action. Inasmuch as Mr. Munshi had, however, advanced the 
said arguments, Mr. Bhatt advanced an argument to distinguish the same by 
stating that the wrong complained of in the plaint was an individual wrong, 
that the arguments advanced and the authorities cited by Mr. Munshi had no 
application and that, therefore, the plaintiff was in any event entitled to main- 
tain the suit. In support of this contention that the wrong suffered by the 
plaintiff was an individual wrong and that, therefore, the plaintiff was in any 
event entitled to maintain the snit Mr. Bhatt cited another string of autho- 
rities. When Mr. Bhatt, however, stated that the only cause of action, accord- 
ing to the plaintiff, was under the said s 42 of the Specific Relief Art, 
Mr. Munshi pointed out that in view of that contention of the plaintiff his own 
earlier contentions were no longer necessary. Thereupon Mr. Bhatt stated that 
if Mr. Munshi was not relying upon his said contentions in support of issue 
No. 1 it was no longer necessary for the plaintiff to rely upon the said conten- 
tions about the suit being maintainable and the wrong which the plaintiff had 
suffered being an individual wrong. The position that emerges is that issue 
No. 1 is now confined to the only cause of action stated by Mr. Bhatt as having 
Lepage out in the plaint, viz, the one under the said s. 42 of the Specific 
ct. 


No oral evidence has been led and only certain documentary evidence has 
been tendered and admitted. On behalf of the various parties arguments were 
addressed by their respective counsel. As arguments developed and proceeded 
from time to time it became apparent that the issues as originally framed were 
not adequate. As the arguments progressed, applications were made on several 
occasions for framing additional issues. I have separately noted such applica- 
tions as and when made and my orders thereon. As a result of these applica- 
tions several issues have been added from time to time. What now appear as 
issues Nos. 6, 7 and 8 were added first. Thereafter issue No. 9 was added and 
thereafter the said issue No. 8 was amended: and two more issues were added, 
the same being issues Nos. 10 and 11. When issues Nos. 6, 7 and 8 were added, 
it was contended by some of the parties that the addition of those issues may 
necessitate the taking of further evidence. It appeared to me, however, that 
the addition of those issues was merely for crystallising fhe contentions which 
emerged from the arguments of counsel and that no further evidence would be 
necessary. As some of the parties, however, contended that they may have to 
lead further evidence, I specifically gave liberty to all parties to lead further 
evidence if the same was relevant and necesdary. I should record, however, 
that thereafter none of the parties applied for leading any further evidence, 
alther oral or documentary, and that as a matter of fact towards the conclusion 
of the hearing I had to ask the parties whetmer any of them desired to lead 
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evidence in pursuance of the said liberty given by me in that behalf. And it 
was at that stage that counsel stated that none of them desired to lead any 
“further evidence. 

The first point for consideration is whether the plaintiff is entitled to a “‘l 
character” within the meaning thereof in s. 42 of the Specific Relief Act. 6 
said s. 42 provides that any person entitled to any legal character, or to any 
right -as to any property, may institute a suit against any person denying, 
or interested to deny, his title to such character or right. This section, there- 
fore, applies when a person is entitled to any legal character or to any right 
as to any property. The phrase “‘legal character’’ occurs in two statutes, viz., 
ina, 42of the Specific Relief Act and in s. 41 of the Indian Evidence Act, but 
that phrase has not been defined im either of the said two Acts. There appears 
to be no decided case which defines ‘‘l character’? or lays down general 
principles for determining the same. wil], therefore, first reproduce the 
arguments of Mr. Munshi and Mr. Bhatt as to what is legal character and then 
proceed to see whether’ it is possible to define what is “‘legal character’ or - 
whether there are any general principles which would help in determining what 
is ‘‘legal character’’ 

Mr. Bhatt in his opening relied upon paras. 9 to 14 of the plaint and exhs. 3 
and B, arts. 99 and 100 of the articles of defendant No. 1 company (exh. 1), and 
exhs. 4 and C. He pointed out that as stated in para. 9 of the plaint and 
shown by exhs. 3 and B, the plaintiff was appointed executive direqtor from 
June 14, 1956, and acted as such and that as stated in paras. 12 and 13 of the 
plaint and exhs, 4 and C, the plaintiff was appointed joint managing director 
on June 24, 1957, and acted as such. He also referred to B. 2(26) of the Indian 
a Act, 1956, which states that: 

“ ‘managing director’ means a director who, by virtue of an agreement with the 
company or of a resolution passed by the company In general meeting or by its Board of 
directors or, by virtue of its memorandum or articles of association, is entrusted with 
any powers of management which would not otherwise be exercisable by him, and tn- 
cludes a director occupying the position of a managing director, by whatever name 
called”. 

He contended that under the circumstances the plaintiff: was appointed and 
acted as managing director and was entrusted with certain powers as such 
managing director and that, therefore, the plaintiff was entitled to a ‘‘legal 
character” within the meaning thereof in the said s. 42. By way of an ana- 
logy he said that the position of the plaintiff was exactly like that of a person 
has been appointed as a trustee, who is informed ‘that he has been so 
appointed and who accepts office as such trustee. Mr. Bhatt, however, did not 
point out in detail how far the position of the plaintiff as the joint managing 
director was analogous to that of a trustee under the said circumstances 

Mr. Munshi in his reply argued that the plaintiff has no right to sue for the 
declaration under prayer (a), of the plaint because as the joint managing 
director the plaintiff has no legal character within the meaning thereof under 
s. 42. nor had the plaintiff any interest in property. Now, so far as the latter 
is concerned, the same does not at all arise for consideration in this case. 
Even Mr. Bhatt has not claimed or argued that the plaintiff bas, as joint man- 
aging director, ‘‘any right as to any property’’, and in my opinion quite right 
ly 80, because as joint managing director the plaintiff had certain rights only 
to manage the property and the affairs of defendant No. 1 company, it being 
defendant No. 1 company and not the plaintiff who owned the property. As 
regards s. 2(26) of the Companies Act, an Mr. Munshi pointed out 
that the entrustment of the smallest power, | like signing cheques or oe 
sent to Indore for buying 100 bales o ee to a director of defendant No. 
company would make him a managing director within the meaning sel 
under s. 2(26). He further argued that the definition of ‘‘officer’’ under 
s. 2(30) of: the Companies Act, 1956, would not include a’ managing 
director and that this shows that the office fundamentally is that of a director 
only, that there is no separate offce of a managing director and that only when 
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gertain extra powers are delegated to a director that the director is for cerfam 
purposes termed a ‘‘ Managing Director’’. 

As regards the meaning of “‘legal character”? Mr. Munshi relied upon 
Ramakrishna v. Narayana,’ which is a Judgment of a division bench of the 
Madras High Court. One of the contentions in that suit was that the plaintiff’s 
suit to declare that he had contractual rights as against defendant No. 1 did not 
fall under s. 42 of the Specific Relief Act because it was not a suit to declare a 
right to a legal character or a right to property. In respect of this contention, 
the following passage from the Judgment appearing at p. 82 was relied upon by 
Mr. ee VIE., \ 

EEEE SEEE E lc E E fe “ig ieee din pumas See 
‘A man’s status or ‘legal character’ is constituted by the attributes which the law 
attaches to him in his individual and personal capacity, the distinctive mark or dress, as 
it were, with which the law clothesehim apart from the attributes which may þe" said to 
belong to normal humanity in general’. According to ‘Holland, the chief varieties af 
status among natural persons may be referred to the following cmuses:—(1) sex, 
(2) minority, (3) ‘patria potestas’, and ‘manus’, (4) coverture, (5) celibacy, (6) mental 
defect, (7) bodily defect, (8) rank, caste and official position, (9) slavery, (10) profession, 
(11) civil death, (12) illegitimacy, (13) heresy, (14) foreign nationality and (15) hostile 
nationality (See Banerjfee’s Lectures on Specific Relief). We think that a declaration 
that a valid personal contract still subsists between the plaintiff and the first defendant is 
not a right to declare a title to a legal character or a title to right to property”. 
The above passage contains a quotation from S. C. Banerjee’s Law of Specife 
Relief in British India (1909 edition), pages 617-618. It will be noticed that 
‘‘legal character’’ has been taken in this Judgment to mean the same thing 4s 
a man’s status. 

Another case relied upon by Mr. Munshi was that of Madanlal v. State of 
Madhya Bharat*, In that case there was a contract between A and B, and B 
was claiming some moneys as due in respect of that contract. According to 
the plaintiff it was A who was liable to B in respect of that claim and not the 
plaintiff, but B demanded those moneys from the plaintiff. Under the circum- 
stances, the plaintiff filed the suit for a declaration that according to the con- 
tract it was A who was liable to B and not the plaintiff and for an injunction 
a le B restraining B from claiming from the plaintiff any amount in respect 

said contract. It was held that ‘‘legal character” under s. 42 is the 
same as legal status, i.e., a position recognized by law and that a suit for a 
declaration that ander a certain contract the plaintiff is not liable is not a 
suit for a declaration that he is entitled to a 1 character or to any right 
as to any property. This case again shows that ‘‘legal character’? under s. 42 
is the same as legal status. 

Mr. Munshi also cited two other cases, viz., Deokal Koer v. Kedar Nathe and 
Skeoparsan Singh v. Ramnandan Prasad Singh+. Although the said two cases 
relate to s. 42 of the Specific Relief Act, the decisions therein are confined to 
the facts of the particular case. The judgments do not_contain any general 
discussion as to the meaning of ‘‘legal character” nor do they lay down any 
genergl principles for guidance as to what would amount to “‘legal character’” 
under the said sg. 42. 

a Munshi then referred to a. 41 of the Indian Evidence Act which provides 
as eT :-— 

aA inal aa eea Oa ie aaa atta 
matrimonial, admiralty or insolvency jurisdiction, which confgrs upon or takes away 
from any person any legal character, or which declares any person to be entitled to any 


such character, or to be entitled to any specific thing, not as against any specified person 
but absolutely, is relevant when the existence of any auch legal character, oe the Ells of 


any such person to any such thing, is relevant”. 
_In this section also the words ‘legal character”? iare been ai thong m 


1 (1914) I. L. R. 39 Mad. 80. l 3 (1918) I. L. R. 39 Cal. 704 
2 [1085] A.I. R.M. B. 11l. 4 o (1016) L L. R. 43 Cal. 694. 
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t a different context. :The said words ‘‘legal character” as occurring in s. 41 
have been construed in Punjab National Bank v. Bakkram’. In that case 
ayers J. in his Soe at p. 227 of the said report observes as follows :— 

‘are ‘d any person to be entitled to a legal character. A 
Ge i i ce te R character. 
The word ‘character’ means status, it is something more than a mere right The de- 
claration of a person’s right operates as against a particular person or group of persons 
against whom the right is clatmed, whereas 'a man’s status is something which defines 
his position not in relation to any particular person or group of persons but in relation to 
the rest of the world; his status distinguishes him from the rest of the world. To say 
that a parson is not a partner of a firm is not to declare his status or legal character; it is 
merely to declare his position with respect to the particular firm”. 
This judgment also says that ‘‘character” means status and that it is some 
re than a mere right. Mr. Munshi algo cited two English cases being 
Paroi v.: Richmond Consolidated Mining Company? and Hayes v. Bristol 
Plent Hire Lid.3 In neither of theae two cases did the words “‘legal charac- 
‘ter’’ have to be construed and neither is even of any help in construing the said 
words. Mr. Munshi concluded his arguments on this point by stating that 
‘no definition of ‘‘legal character’? was possible, but that it could only be nega- 
tively said that the words ‘‘legal character” would not include any interest in 
property or legal rights under a contract, and that legal character must be a 
legal status inst the whole world and not against an individual or a group 
of individuals only, a status, a declaration in respect whereof would be a judg- 
ment in rem under s. 41 of the Indian Evidence Act. He argued that a man- 
aging director would be the creature of a contract between the managing 
director and the company or a mere agency arising by reason of the delegation 
af powers to a director and would not be ‘‘legal character’’ within the meaning 
thereof under s. 42. 

. Mr. Bhatt in bis. reply’ to We Munshi agreed with Mr. Munshi that it was 
difeult to define ‘‘legal character’’. As regards the said three tests mentioned 
by Mr. Munshi, he stated that as regards the test that an interest in property 
would not be included- in ‘‘legal character’’, he pointed out that the same was 
obvious from the said s. 42 itself, because that section provides for a declaration 
being made for two categories of rights, viz, legal character and any right 
aga, to any property, and, therefore, the said two categories of rights were ob- 
viously meant to be separate and distinct from each other. As regards the 
‘said second negative test suggested by Mr. Munshi, he pointed out that the 
same also could not be correct because under most systems of law marriage is 
i& contract and, therefore, the status of husband and wife would be the result 
‘of a contract and yet, even according to Mr. Munshi, the status of husband or 
of wife would be legal character. He argued that, therefore, all rights arising 
under a contract were not in any event excluded from ‘‘legal character’’. As 
‘regards the said test suggested by, Mr. Munshi that legal character would in- 
clude only such status g declaration whereof would be a judgment in rem under 
the said s. 41, he pointed qut that the same was not at all a correct test because 
a. 43 of the S} Relief Act itself provides that a declaration under Chap. VI 
of the Act, which chapter includes s. 42, would be binding only on the parties 
to the suit and persons claiming under them. Mr. Bhatt also relied upon Sat 
Narain v. Hanuman Parshad*. In that case the right of franchise and the 
right of boing elected as a Municipal Commissioner were held to be ‘‘legal 
character’’ within the’ meaning of the said s. 42 as appears from the following 
passage at p: 94 of the report from the judgment of Mahajan J. (as a Puisne 

dge of the Punjab High Court, as he then was), viz. :— 

" “The only other matter that I wish to mention before concluding this judgment ts 


that In my opinion the right conferred on a subject, Le, a right of vote or a right to 
stand as a candidate for being lected as a Municipal Commissioner ia a very valuable 


[1940] A. L R. Cay. 25 BaN 3 [1957] 27 Comp. Cas. 443. , 
(1878) 9 Çh. D. 610. 4 [1946] A. I R. Lah. 85. . 
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„right and ‘a suit for a declaration that a person’s nomination- paper has been illegally 
„rejected and that the defendant had not been elected as a member ofthe Municipal Com- 
_mittee can be entertained by the civil Court even under the provisions of s. 42, Specific 
Relief Act. The words, ‘legal character’ are wide enough to include the right of fran- 
-chise and the right of being elected as a Municipal Commissioner. The defendant was 
‘the person interested who denied the right of the plaintiff to such a legal character. A 
‘suit ‘can, therefore, be: properly Brought under the provisions of s. 42, Specific Relief 
Act.” 


It will be noticed that there are -no general tests or reasons mentioned by 
reason whereof the said right of franchise was held to be ‘‘legal character’’, 
the only reason stated being that the same was a very valuable right. Mr. Bhatt 
‘further pointed out that ‘‘Managing Director” is not only defined in s. 2(26) 
of the Companies Act, 1956, but that in s. 316(3) of that Act what a E 
director occupies has been referred to as “office”, that managing directorshi 
is an office recognised by law, that therefore a managing director hab by aw 
. been clothed with certain attributes as stated by Banerjee and that therefore 
managing directorship is a legal status or legal character. Mr. Bhatt also 
argued that the distinction made by Mr. Munshi that in the case of a trustee 
the legal ownership would vest in the trustee and that the trustee may, there- 
fore, sue for a declaration under s. 42, because he would be entitled to a right 
as to property and not because he was entitled to a legal character was not 
proper, because Courts have made declarations under the said s. 42 even in 
- the case of persons who did not own any property but were entitled only to a 
right to management of property, e.g., a director of policy-holders in a J 
‘insurance company in Subramania Atyar v. United India Life Ins. Co.' 
Mutawali in Md. Jafar Husain Khan v. Md. Taqt Khan? and in Als Shah =i 
Faich Mohammad®, and a trustee of a temple who was entitled only to manage- 
ment, the ownership being in the deity, in Swaminatha Iyer v. Ramter+. 
Mr. Bhatt also cited Chapsey v. Jethabhai, where the plaintiff and the de- 
fendants were trustees appointed under a deed of trust executed by members 
of a caste. The defendants, relying upon a resolution said to have been passed 
by the general committee of the caste purporting to remove the plaintiff from 
the trusteeship, excluded the plaintiff from the management of the trust pro- 
perties. The eae thereupon filed a suit against the defendants as co- 
trustees for a declaration of his trusteeship and for an injunction to restrain 
the defendants from interfering with his rights as a trustee. Chandavarkar J. 
held that the plaintiff’s.legal character being denied, he was entitled, accord- 
ing to s. 42 of the Specific Relief Act, to institute the suit against any person 
‘denying such character. I may state that in this case there is no discussion 
at all as to what is the meaning of ‘‘legal character” or as to why trusteeship 
is'“‘legal character’’. The judgment assumes that the trustee was entitled to 
‘ilegal character’’. 
_ From the above arguments and the cases cited on either side, it is clear that 
‘there has yet not been formulated any definition of ‘‘legal character’’ or any 
general test for ascertaming what the same is. Section 42 provides for a decla- 
‘ration being .made in respect of a legal character and a right as to any pro- 
perty. These two categories, viz., legal character and a right as to any proper- 
ty, -haye been separately mentioned and would therefore prima facte appear to 
be distinct, separate and exclusive. Section 42 provides for making a decla- 
ratory decree, i.e., making a decree declaring .a man’s rights which would mean 
legal rights, and it would therefore appear that both the said categories men- 
tioned in s. 42 species of the same genus, viz., ‘‘legal yights’’. ‘‘Legal cha- 
acter’, however, does not appear to be a phrase common to jurisprudence nor 
.does it appear to have. been used in statutes, except in s. 42 of the Specific 
Relief Act and s. 41 of the Indian Evidence Act. In at least three jJudements 
mentioned above viz., Ramakrishna v.. Narayana, Madanlal v. State of Madhya 


‘+7 [1988] A. L R. Mad. 1215. 4 [1925] A. I. R. Mad. 421. 
fo 9° [1088] A. I: R. Oudh 517, -- 5 (1907) 9 Bom. L. R. 514 
3 [1935] A. I. R. Lah. 657. 7 e e 
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Bharat and Punjab National Bank v. Balikram, ‘‘legal character’’ has been 
taken to mean, ‘‘legal status’’ a phrase known to jurisprudence. When the 
Legislature used the phrase “egal character” in the said two sections, it is legi- 
timate to assume that the Legislature was using the same in respect of some 
known legal concept and the context in s. 42 of the Specific Relief Act indicates 
that what was intended to be meant by ‘‘legal character’’ was “‘legal status”. 
It is necessary to ascertain what is meant by ‘‘rights’’,. ‘‘legal rights’’ and 
“legal status” f 

Now, what is a “‘right’’? 

According to Salmond (Salmond on Farpeddenws, 10th edn., p. 229), 

“A fight is an interest recognised and protected by a rule of right. It is any interest, 
respect for which is a duty, and the disregard of which‘is a wrong. 

All that is right or wrong, just or unfust, is so by reason of its effects upon the 
interests pf mankind, that is to say, upon the various elements of human well-being, such 
as life, liberty, health, reputation, and the uses of material objects. If any act is right 
or just, it is so because and in so far as it promotes some form of human interest. If any 
act is wrong or unjust, it is because the interests of men are prejudictally affected by it 
Conduct which has no influence upon the interests of any one has no significance either 
in law or morals. ; 

Every wrong, therefore, involves some interest attacked by it, and every duty in- 
volves some interest to which it relates, and for whose protection it exists.. 

The interests which thus receive recognition and protection from the rules of right 
are called rights”. 

According to Holland (Holland’s Elements of Jurisprudence, 12th edn., p. 82) 
8 right: 
..Jg one man’s capacity of influencing the acts of another, a Dok G A 
dw strength, but OF the oninion.or the foros of aoli". 
Now, what is a ‘legal right”? 
` According to Salmond (p. 2380): 


“A legal right is an interest recognised and protected by a rule. of legal justice—en 
interest the violation of which would be a legal wrong done to him whose interest it is, 
and respect for which is a legal duty”. 

According to Holland (p. 83): 

“CA legal right)...is a capacity residing in one man of controlling, with the assent and 
assistance of the State, the actions of others”. 

Therefore, according to both Salmond and Holland, every interest or right 
which is recognised and protected by the State, Le., by the laws of the State, 
is a legal right and every such legal right involves 8 legal duty or obligation. 

Again, according to both Salmond (p. 283) and Holland (p. 91),.a legal 
right has the following four characteristics or elements :— 

(1) A person who is the owner of the right. The person in whom the right 
. resides,’or who is clothed with the right. The person who is benefitted by its 
existence. Salmond calls him the person of inherence. 

(2) A person against whom the right is available. The person whose duty 
it ia to act or forbear for the benefit of the person who is entitled to the right. 
Salmond calls him the person of incidence. 

(3) In many cases, though not in all, an object or subject-matter over whick 
the right is exercised. 

(4) . Acts or forbearances which the person in whom the right resides 18 
entitled to exact. It obliges the person bound to an act or omission in favour 
‘of the person entitled. Salmond calls it the content of the right. ` . y 

For the above four, Salmond uses the word ‘‘characteristics’’ while Holland 
uses the word “‘elemen 9, but the analysis of a legal right of both Salmond 
and Holland is identical. ‘According to Salmond, however, there is a fifth cha- 
racteristic of a legal right, viz., every legal right has a ‘title, that is to say, 
certain facts or events by reason of which the right has ‘become vested’ in its 
owner. It is clear that the title to a right would be a characteristic of a' legal 
right, but it is not an element of a legal right. 


1 t 
t 


~ 


1958.] - SHANTA SHAMSHHR v. KAMANI BROS. LTD. (0.0.3.}—Mody J. 1035 


Salmond illustrates these five characteristics by the following example :— 


“Thus if A buys a plece of land from B, A is the subject or owner of the right so 
acquired. The persons bound by the correlative duty are persons in general, for a 
right of this kind avails against all the world. The content of the right consists in non- 
interference with the purchaser's exclusive use offthe land. The object or the subject- 
matter of the right is the land. And finally the title of the right is the conveyance by 
which it was acquired from its former owner”. ` 
But, as pointed out by Holland, there are rights in which the third element, 
viz. object, or subject-matter may be absent. For example, B is A’s servant. 
Here A is the ‘person of inherence’, reasonable service is the ‘act’ to which 
he is entitled, and B is the ‘person of incidence’ against whom the ‘right is 
available. 

Now, the possible modes of classifying rights as also legal rights are almost 
infinite, but only some are of gteater importance. Various modes of. chassify- 
ing rights would, it should be observed, have nothing to do with one another; 
they would be only cross divisions. If a certain type of distinguishing charac- 
teristic is taken as the basis of classification, the rights would divide them- 
selves into two classes as judged by their distinguishing characteristics. For 
example, based on the incidence of correlative duties, a right may be a right 
in rem when it corresponds to a duty imposed upon persons in general or the 
right may be a right # personam when it corresponds to a duty imposed upon 
determinate individuals. It may here be mentioned that as will appear here- 
after this particular classification of legal rights into rights in rem and rights 
im personam is of no relevance for the purpose of ascertaining ‘‘legal charac- 
ter’’, that is, ‘‘legal status’’. 

Another classification of legal rights is to divide them into Proprietary and 
Personal Rights.’ Salmond (pp. 256 to 258) says: | 

“Another important distinction is that between proprietary and personal rights. The 
aggregate of a man’s proprietary rights constitutes his estate, his assets, or his property 
in one of the many senses of that most equivocal of legal terms. The sum total of a man’s 
personal rights, on the other hand, constitutes his status or personal condition, as opposed 
to his estate. If he owns land, or chattels, or patent rights, or the goodwill of a business, 
or shares in a company, or if debts are owing to him, all thes» rights pertain to his estate. 
But if he is a free man and a citizen, a husbend and a father, the rights which he has 
as such pertain to his status or standing in the law... 

It makes no difference in this respect whether a right is jus in rem or fus in personam. 
Rights of either sort are proprietary, and make up the estate of the possessor if: they 
are of economic value. Thus my right to the money in my pocket is proprietary; but 
not less so is my right to the money which I have in bank. Stock in the funds is part 
of a man’s estate, just as much as land and houses; and a valuable contract, just as much 
as a valuable chattel. On the other hand, a man’s rights of personal liberty, and of 
reputation, and of freedom frém bodily harm are personal, not proprietary. They con- 
cern his welfare, not his wealth; they are judicial merely, not also economic. So, also, 
with the rights of a husbend and father with respect to his wife and children. Rights 
such as these constitute his legal status, not his legal estate. If we go outside the 
sphere of private into that of public law, we find the lst of personal rights greatly increas- 
ed. Citirenship, honours, dignities, and official position in all its innumerable forms, 
pertain to the law of status, not to that of property.” 

From the above, it is clear that a legal right must be either proprietary, i.e., 
in the nature of property, or personal and it is only the latter that creates a 
status. For a better understanding of what is meant by ‘status’, and to find 
out what is the demarcating line between a right which is a proprietary right 
and a right which is a personal right I will now turn to Holland. 

A right, as stated above, has four elements, two of which are ‘the person of 
inherence’ and ‘the person of incidence’, i.e., the person in whom the right 
an and the peraon against whom the right is available. Holland says 

p. : 
c “Persons are the subjects of Duties as well as of Rights. 
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. Persons, Le, subjects of Rights or of Duties, are in general individual human beings; 
but, in imitation df the personality of human beings, the law recognises certain groups, 
_of men or of property, which it is convenient to treat as subjects of rights and duties; 
_aa Persons in an artificial sense. 
A ‘natural’, as opposed to an ’ person is such a human being as is regarded 
. by the law as capable of rights or - in the language of Roman law as having a 
‘status’. Aa Kalag any: gach capacity recognined by 4he law; ho da aid to poii person: 
or, to approach more nearly to the phraseology of the Roman lawyers, to be clothed with, 
or to wear the mask (persona) of legal capacity. 

Besides possessing this general legal capacity, or status, a man may also possess 
various „special capacities, such as the ‘tria capita’ of liberty, citizenship, and family 
rights. A 
speaking, no ‘status’, ‘caput’, or ‘persona’.” 

Holland (p. 135) says that the status of the Jasos concerned is a basis of 
the division of rights. . 

“That is to say, there are some rights In which the status of the persons concerned 
has to be specially taken into consideration, while in others this is not the case. 

This distinction has led to a division of law into the ‘aw of persons’ and the ‘law 
of things;’...” 

Holland points out that the said four elements of a right divide themselves 
‘Into two classes, the first consisting of the person of inherence and the person 
of incidence, giving rise to the law classifled as ‘the law of persons’ and the 
second consisting of the object and/or the acts or forbearances, giving rise to 
the branch of law classified as ‘the law relating to things’. About the latter, 
it should be noted that although the word used is ‘things’, ‘the law relating to 
things’ would include ‘things’ proper, meaning thereby corporeal things which 
can be touched, such as a farm or a slave, and also incorporeal things, which 
cannot -be touched, consisting of rights only, such as a right of servitude, a 
right of action or a right arising out of a contract. 

A right varies with a variation in any one of the series of its constituent 
elements. The law of persons, as a source of variety in rights, is, therefore, 
‘distinct from and much smaller than the residue of the law, which is generally 
called the law of things. If a lime is to be drawn between the law of things 
and that of persons, where is the line to be drawn! After discussing various 
teats of the racteristics of the law that ought to be treated under the latter 
head, Holland says (pp. 143-144): 

Ea ae teat lar ele ain: Doa the palani ee he Porai eis am 
anything unconnected with the nature of the act itself which the person of iInherence 
can enforce against the person of incidence? 

In order to determine, for instance, whether the right of landlords should be con- 
sidered under the law of persons, we must ask whether landlords as a class have any 
-Joristic peculiarities unconnected with the acts which they are entitled to demand from 
their tenants; such as the payment of rent, the observance of covenants, etc. They clearly 
have not. A landlord merely means a person who is entitled to these acts. On the other 
‘hand, sppose the landlord to be an infant; here at once a whole set of characteristics 
are present, modifying the right to rent, ete. and quite unconnected with it. Nor is it 
only because the same person sustaing the two characters of infant and landlord that 
this is the case; a man may be a pawn-broker and landlord, but the rights as landlord 
will not be affected by his occupation as pawn-broker. The personality recognised in 
the law of persons is such as modifies indefinitely the legal relations into which the indi- 
‘vidual clothed ‘with the personality may enter. 
` Of such affections of Personality there are two classes:-— 

(1) The person may be ‘artificial’ Le, may be not a human being, 

(2) The person may be under disability, or may enjoy exemption, on account of 
age, sex, mental incapacity, crime, allenage, or public station. 

All of these are abnormal deviations from the ordinary case of both parties concern- 
ed in a right being human beings, under no special and far-reaching disability or exemp- 
tion. When the disability or exemption is not of a far-reaching character, it will not be 
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treated in practice as founding a special status, although, upon the principles above stated, | 


etherwise capable of being so treated. Thus, as a rule, soldiers, or blind, or illegitimate, 
persons are not held to occupy a status, although in several respects, and in particular 
with reference to testamentary powers and rights of succeeding ab intestato, they may 


respectively exhibit peculiarities which are not involved in the statement that they are 


in military service, blind, or Mlegitimate.” 

Therefore, to repeat what Holland has said, a legal right can be classified to 
be a personal right and would amount to one’s status, and is distinct from a 
ae Eider right, when it involves a peculiarity of the personality arising 

m anything unconnected with the nature of the act itself which the n 
of inherence can enforce against the person of incidence. The person aa 
cognised in the law of persons is such as modifies indefinitely the legal rela- 
tions into which the individual clothed with the personality may enter. This 


then appears to be the test of what is legal status or “‘legal character’? as 


mentioned in 8. 42 of the Specific Relief Act. 

Now, the field of law itself may be divided into Private Law, i.e., the law 
which regulates Tights between subject and subject, and Public Law, Le. the 
law which regulates rights between the State and its subjects, omitting for the 

purposes of the consideration of the meaning of status, the third branch which 
is International Law. As already seen, it is the Law of Persons as contrasted 
from the Law of Things which creates ‘status’. As stated by Holland, the 
contrast between the law of ‘normal’ and of ‘abnormal persons’ is sharply de- 
fined only in Private Law and not in Public Law. In Private Law, where all 
characteristics of law are fully present, the law of persons is a statement of 
the ways in which the general law is modified by varieties of status; while the 
law of things is a description of the various kinds of rights enjoyed. in private 
capacities by persons as being within the Jurisdiction of a State, but not as 
being in any way representative of the sovereign power in the State. In Pub- 
lic Law, however, which possesses the characteristics of law in a lower degree 
geile en, the distinction is but faintly traceable. What is analogous to 

e law 

ing body, of bodies of bebe enjoying delegated ruling power, and of its 
constituent members as such; in short what is usually known as ‘Constitutional 


persons here consists in a description of the State as a whole, of its , 


Law’. On the other hand, the residue of Public law consisting of the Adminis- | 


trative law and the Criminal law has its analogies to the law of things. 
‘Legal status of a subject may, therefore, arise in relation to Private law or 

in relation to Public law. A person’s franchise or right to vote or right to a 

public offce would constitute his status in relation to Public Law and it was 


such status which was the subject-matter of the case of Sai Narain v. Hanuman ' 


Parshad, and was held to be ‘‘legal character’’ within the meaning of s. 42 of 
the Specife Relief Act. 


ve 


As seen earlier, status arises by reason of some peculiarity of the person of | 


inherence or the person of incidence. The ren may be a natural person, 
ie„ a human being or an artificial person, ie., a juristic person, like a com- 
pany or what is known in English law as a corporation sole. The personality 
of an artificial person is different from that of a normal natural person and 
it constitutes his status in law. But amongst the natural persons themselves 
some have certain peculiarities about their personality and to illustrate the 
game, Holland says (at p. 351): 

“The chief varieties of status among natural: persons may be referred to the follow- 
ing causes: 1. sex; 2, minority; 3. ‘patria poteste’ and ‘manus’; 4. coverture; 5. celibacy; 
86. mental defect; 7. bodily defect; 8. rank, caste, and. official “postition; 9. race and 


colour; 10. slavery; 11. profession; 12 civil death; 18. illegitimacy; 14 heresy; 15. foreign - 


nationality; 16. hostile nationality. All of the facts included in this list, which might be 


extended, have been held, at one time or another, aniye ae ce 


persons affected by them from that of persons of the narmal type.” 


It is this passage from Holland which has been quoted by Banerjee i in his Law , 


of Specific Relief in British India, and which has been reproduced in the said 
case of Ramkrishna v. Narayana, 
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As observed by me earlier ‘‘legal character” as used in s. 42 is a to 
legal status, and ‘legal yr is a legal right when it involves a peculiarity of 
the personality . arising from anything unconnected with the nature of the 
act itself which the person of inherence can enforce against the person of in- 
cidence. The plaintiff claims legal character or legal status by reason of his 
managing directorship. Under s. 2(26) of the Companies Act, 1956, a director 
is a managing director when he is entrusted with powers of management either 
by virtue of an agreement with the company, or of a resolution passed by the 
company in general meeting, or by its board of directors, or by virtue of its 
memorandum or articles of association, On this definition of a managing 
directos as given by the Companies Act, it is necessary to ascertain first who 
ią the person of inherence, which is ‘‘the act” that is the right, and who is 
the person of incidence. It is the plaintiff who is the person of inherence. It 
is the, plaintiff who as ector claims certain rights. ‘“‘The act’?, 
that is, the right or rights are the powers entrusted to the director 
as mentioned in the. above definition. It ia the company which is the person 
of incidence, that is the person, against whom the powers or rights as man- 

aging. director would be available. It may be that not only the company, that 
18, ig. defendant No. 1 company, but even the plaintiff’s co-directors may perhaps 
fall within the category of persons of incidence. I do not think it necessary 
to analyse and ascertain whether the plaintiff’s co-directors would or would 
not be péraons of inherence. I will assume that they do fall within that cate- 
gory of persons of incidence. But to my mind it is quite clear that whatever 
powers or rights the managing director is entitled to are by reason of the 
particular entrustment. It is the particular entrustment, that is, the parti- 
cular agreement or resolution or memorandum or articles of association men- 
tioned in the said s. 2(26), which fully determines the nature and extent of that 
power or right of the managing director. The personality of a managing 
director has no peculiarity, and certainly no peculiarity unconnected with or 
independent of his said right or power as a managing director, and therefore, 
there can possibly be no legal right which a managing director can have which 
would involve such peculiarity of personality which is independent of the 
right or power itself and which the managing director can enforce against his 
company and against his co-directors. The position of a managing director is 
totally unlike that of a minor or a wife. A minor by the only reason of his 
being’ a minor and the wife by the only reason of her being a wife has pecu- 
harity of personality which is unednnected with any right which the minor or 
the wife may claim. A landlord would have certain rights against his tenants 
as such landlord, but if that landlord happens to be a minor, the peculiarity 
of the status of the minor, which is totally independent of the rights as a land- 
lord, would affect and modify the otherwise normal rights as a landlord. The 
personality of a minor as recognised by the law of persons is such that it 
modifies indefinitely the legal relations into which ‘the minor as having been 
clothed with such personality may enter. Such is not the case of a managing 
director. Independently of the powers entrusted to him, he hag no peculiarity 
or legal status which affects or modifles his powers or rights. A managing 
director cannot, therefore, be said to have any legal status. Now, amongst the 
said 16 varieties of legal status mentioned by Holland by way of illustration, 
the 8th variety is ‘‘rank, caste, and official position’’, and Mr. Bhatt contended 
that ‘‘official poan ’ would include managing directorship. Now, the said 
16 varieties of status mentioned by Holland are to be understood in the light 
of the general principles formulated by Holland, otherwise some of the said 
varieties having been mentioned generally are liable to ċreate a misunderstand- 
ing. Fortunately, apart from the said general principles, Holland himself 
gives (p. 855) illustrations of ‘‘office’’ as used in the said 8th variety as 
follows :— 


“2. The king, according to the maxim of English law, can do no wrong. No action 
can be brought against him, nor indeed against a foreign sovereign, as such, or his 
ambassador. Certain high officials arg exempted from responsibility, for the acta of their 
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subordinates, and various public functionaries are relieved from lability by the Statutes 
of Limitation at an earller date than other people.” 

The oan Fae the high officials mentioned in this illustration have a legal status, 
- as they have a peculiarity of personality as in the.case of a minor which exists 
Independently of any particular right which they claim and which they can 
enforce against the persons of incidence. It is in this sense that ‘‘official posi- 
tion’’ or ‘‘office’’ has been used in the said 8th variety and, as seen earlier, 
managing directorship cannot fall within it. On the general test mentioned 
above, it is clear that when rights were claimed under a contract the same 
would not amount to ‘‘legal character” under s. 42°’as held in some of the 
cases I have referred to above. Nor is the question whether the judgment in 
a particular case would amount to a judgment in rem, a test of “legal cha- 
racter’’ as argued by Mr. Munshi, because the division of legal rights into 
rights în rem and rights in personam is of no relevance in judging legal status 
or legal character, Indeed, s. 48 of the Specific Relief Act itself states that 
the declaration under Chap. VI of that Act, i.e. under. a. 42, would be binding 
only on the parties to the suit and those claiming through them, which means 
that it is not a judgment tn rem. Nor is the ownership of any property or 
the absence of it any criterion for Judging legal character. It is the pecu- 
liarity of the personality of the person of inherence which is the determining 
factor of legal character and ownership of property or the absence of it is of 
no relevance. 

I, therefore, hold that the plaintiff is not entitled to any 1 character with- 
in the meaning thereof in s. 42 of the Specific Relief Act. e answer to issue 
No. 10 will, therefore, be in the negative. The plaintiff is, a. not en- 
titled to the declaration prayed for under prayer (b) of the plaint as that 
declaration is prayed for on the basis that the plaintiff is entitled to a legal 

ter, viz., that of the managing director of defendant No. 1 company and 
is to the effect that the plaintiff continues to hold such legal character. 

[The rest of the judgment is not material to this report.] 


‘Solicitors for the plaintiff: Kanga & Co. 
Solicitors for the defendants: Matubha: Jamietram & Madan; Amarchand 
& Mangaldas; Chimanlal Shah & Co. 


Sutt dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice Tendolkar. 
KHANDERAO MALKARJUN DHOTRE v. ANANDRAO LAXMANRAO- 
i i MASHALKAR.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), 
Sea 12(3)(b)—“The first day of hearing” in s. 12(3)(b) whether means day fired for 
return of summons. 


> The expression ‘‘the first day of hearing” in s. 12(3)(b) of the Bombay Rents, Hotel 
. and Lodging House Rates Control Act, 1947, means, not the day fixed for return of 
‘ the summons or the returnable day, but the day on which the Judge applies his 
' mind to the case, which ordinarily he would do at the time when the issues are 

determined. 

Hiralal v. Gian Singh & Co. dissented from. 
Kalloo v. Mt. Imaman" Taran v. Raj Chandra, Nationdl Instrance Co, Ltd. v. 
Dhirendra Nath Baner, and Sheikh Abdul Rahman v. Shib Lal Sahu referred to. 


Decided, January 20, 1958. Civil Revision Buit No: 965 of 1954. 


A on No. 1077 of 1957, from the decisian 1 [1951] A. I. R. Puyj. 441. 
. B. Naik, Extra Assistant Judge, Sholapur, 2 [94s A. I. R. All. 445. 
in Civil Appeal No. 50 of 1956, ing the 3 [1919] A. I. R. Cal. 70 


decree passed by 8. G. Chikkerur, Third Joint 4 1938) 
Civil Judge, J. D., Sholapur, in Regular Civil 5 [lesz 
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THs facts appear in the Judgment. 


V. B. Rege, for the applicant. 
K. J. Abhyankar, for the opponent. 


TENDOLKAR J. This is a civil revision application arising out of an order of". 


the District Court, Sholapur, and the point that arises for determination is. 
as to what is the meaning of the words ‘‘on the first day of hearing of the suit”? 
in s. 12, sub-s. (3), cl. (b), of the Bombay Rent Act, which provides that if the 
tenant pays on or before such day the rent in arrears and continues to pay: 
subsequent rent regularly, he will not be liable to face eviction. 


Now, a few facts are that in the suit for ejectment the date mentioned in. 


the summons asthe returnable date was February 2, 1955. Nothing was done 
on that date and the matter was adjourned to March 16, 1955. On that date- 
it was adjourned for the defendant’s written statement, which appears to have- 
been filed on April 28, 1955. On October 4, 1955—ignoring an interlude of 


an ex-parée order being passed and set aside-—the issues were settled. The rent 


had been paid by the defendant before October 4, 1955. 

Now, the words ‘‘the first day of hearing of the suit’’ do not appear in any 
other local or Central Act. They do appear in a Punjab Act in the Delhi and 
Ajmer-Merwara Rent Control Act, 1947, s. 9(4)(a), proviso, which is algo a. 


Rent Act and, therefore, may be said to be comparable to the words in s. 12(3) (b) ` 


of the Bombay Rent Act; but that by itself will give little assistance to the. 


determination of the true meaning of the words unless we follow the decision 
of the Punjab High Court in Htralal v. Gian Singh & Co.,' in which that 
High Court held that the ‘‘first day of hearing’’ is the day on which you. 
answer the sammons.- IJ will consider that case later, for in the first instance 
I think it is important for the Court to apply its mind to the words used and. 
to see what legitimate meaning can be given to the words as used and not 
some similar words. 

For the purpose of hearing of Rent Act suits, the Civil Procedure Code has. 
been made applicable; but it does not follow therefrom that for the purpose 
of sg aaa of any provisions of the sections in the Act the Civil Prò- 
cedure e is necessarily relevant. Nonetheless, perhaps that Code is the only 
repository of phrases which contain the word ‘‘hearing’’ with or without other 
words preceding or following it, and it may throw light on the true meaning- 
of the words which I have to interpret. I propose, therefore, to consider various 
Orders of the Civil-Procedure Code in which these words appear. Order IV 
provides that a suit shall be instituted by presenting a plaint to the Court. 
Order V, r. 1, of the Code provides that after a suit is duly filed a summons. 
is to be issued to the defendant to appear and answer the claim. Rule 5 then 
says that the Court shall determine, at the time of issuing the summons, whe- 


y 


ther it shall be for the settlement of issues only, or for the final disposal of” 


the suit, and the summons shall contain a direction accordingly. Obviously 

therefore, the first summons to appear and answer may, at the discretion of 
the Court, be for the settlement of issues only or it may be for the final dis-. 
posal of the suit. Then r. 7 says that the summons to appear and answer shall 
order the defendant to produce all documents which he intends to rely upon 
in support of his case. Rule 8 then provides that where the summons is for- 
final disposal of the suit, it shall direct the defendant to produce ‘‘on the day 
fixed for his appearance’ all witnesses upon whose evidence he wishes to rely.. 
Then O. VILL, r. 1, puovides that the defendant may file a written statement 
at or before the ‘‘first hearing’’ or within such time as the Court may permit. 


Then O. LX, r. 1, provides what is to happen on the day fixed in the summons. 
to appear and answer and that is ‘‘and the suit shall then be heard unless the. 


hearing is adjourned to a future day’’. Then under O. XD, r. 4, it is pro- 


vided that any party may call upon any other party to admit facts by notice - 


l [1851] À, I. R. Punj. 441. 
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in writing at any time not later than nine days before ‘‘the day fixed fer thè 
hearing’. Then O. XIV, r. 1(9), provided as follows :— . -- we 
“At the first hearing of the suit the Court shall, after reading the plaint and ‘the 
written statements, tf any, and after such examination of the parties as may appear 
necessary, ascertain upon what material propositions of fact or of law the parties are 
at variance, and shall thereupon proceed to frame and record the issues ‘on which the 
right decision of the case appears to depend.” — l ” m 
So in this sub-rule the ‘‘hearing”’ is when issues are to be settled. A look at 
these provisions in the Civil Procedure Code establishes one fact that the word 
‘‘hearing’’ has not been used in the same sense throughout in the Code. It 
also discloses the fact that the Legislature, for some peculiar reason, Bas used 
in the Rent Act, not the familiar phrases of the Civil Procedure Code such as 
“ithe day fixed for hearing’’, but they have used a new phrase, namely, “‘the 
first day of hearing of the suit’. Keeping this in mind, I now tugn*to the 
authorities, which have no direct bearing on the issue before me, but which do 
have something to do with ‘‘hearing’’ in some form or the qther. 

In Kalloo v. Mt. Imaman! Mushtaq Ahmad J. held that ‘‘the first hearing 
in a suit’? commences when the Court looks into the pleadings in order to 
formulate the points in controversy between the parties. I may mention here 
that the two rival contentions before me are that Mr. Rege for the tenant con- 
tends for the view taken by Mushtaq Ahmad J., that the hearing commences 
when the Court looks into the pleadings in order to formulate the points in 
controversy between the parties. He further proceeds to say that, in cases 
where issues are settled, it is on that day that the hearmg commences. But 
the Court in this case was considering the question of what ‘‘hearing’’ is’ in 
connection with a Muslim husband’s power to retract charges of adultery made 
against his wife. We are really, therefore, not concerned with this case in 
deciding what is meant by ‘‘the first day of hearing’’ in the Rent Act. 

Then we come to Taran v. Raj Chandra*. Here the Calcutta High Court 
took the view that the hearing commences as provided in O. XIIL, r. 1, but the 
Court did in terms hold that ‘‘first hearing’’ means the hearing’ at which the 
case is gone into. Then we come to the decision in National Insurance Co. Lid. 
v. Dhirendra Nath Banari where McNair J. held that the words ‘‘at the first 
hearing’’.or ‘‘at the first hearing of the suit’’ appearing in the different Orders 
of the Code of Civil Procedure do not, in every case, refer to the stage when 
the issues are framed or the suit is called on for hearing. This is only re 
affirming the principle that the word ‘‘hearmg” itself is used in different 
meanings in different contexts in the Civil Procedure Code. Then there is the 
decision of the Patna High Court in Sheikh Abdul Rahman v. Shih Lal Bahut 
in which Jwala Prasad, Ag. C.J., and Das J., observe at page 254 (right) that 

“ ..The word ‘hearing’ has not been defined in the Code but it is obvious that it is 
used in different rules with a view to state the different purposes for which a date 
for hearing of the sult is fixed.” i 

Now, these and the Punjab case to which I am going to refer later are all 
the authorities that have beem cited at the Bar. Having had a look at them, 
T now turn to the question of actually considering the words used in the 

t Act. - : 3 

There are two clear-cut interpretations, different from one another, that arè 
canvassed for by both the parties; and I will deal first with the view that 
‘‘the first day of hearing’”’ in s. 12(3) (b) means nothing more or less than ‘‘the 
first day fixed for hearing”. There are several difħculțjes in accepting this 
interpretation. First of all, the day referred to is not the day ‘‘fixed for hearing” 
but it is the day of hearing. In other words, actual hearing must take place 
on that day and a mere day fixed for peering oppean tome not to fit in in thé 
expression ‘‘day of ee of the suit’’. the phrase had been ‘‘day fhred 
for hearing of the suit’’ the position might have been different. Secondly, if 

1 [i94ey7 A. I. R. AN. 445. ' 8 [1988] 1 Cal. 58. 

3 1919) A. I. R. Cal. 70. soe à í p9 A. L R. Pat. 252. 

L.R.—0, i 


le, 
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bý ‘‘the first day of hearing’’ was to be meant the returnable date that comes 
only ones in the course of a given suit, that K the hearing that cannot repeat 
itpaf, then. what, was more easy for the Legislature than to say ‘‘on the day 
fixed for hearing’’? ‘‘On the first day of hearing” imports also the idea that 
nae will be other hearings of the type which we refer to here, but it is only 

e first of them that is to be taken into account. In other words, the quality 
of hearing referred to is such that it is capable of being repeated from time to 
time in that suit and it is not a mere fixed point, like giving a notice which 
will never occur again in the same suit, that could accurately be described as 
‘‘the first day of hearing of the suit’’. There is then no first day and no last 
day: the day fixed for hearing woqld both be the first and the last because that 
day cannot repeat itself 
. Then we proceed to the other possible construction. If it does not mean 
merely the first day fixed for the return of the ons, what else does it mean? 
Here the decisions on which Mr. Rege has relied upon interpret that the day 
on which some actual work is done in relation to the suit by the Judge apply- 
ing his mind to the merits of the guit is ‘‘the first day of hearing’. There will 
be many such days and it is the first of such days that is contemplated and 
not any other. It is urged against this view that this gives a great deal of 
elasticity to the point before me, that is, when the deposit is to be made. That 
no doubt is true, because one cannot say in advance on what particular day 
the first hearing may be; but the parties know what is happening to the pro- 
a ae and if the tenant is in a mood to pay the rent, he will cer- 

iniy know when he has to pay. 
: Thén there remains the argument which was mainly the basis of the decision 
of the Punjab case to which I have not yet referred. That depends upon 
0O. LX which I have quoted above. It says that on the day fixed the partica 
shall appear. So far it is quite easy. Then the Order says ‘‘the suit shall then 
be heard’’ and the concluding portion provides that it may be adjourned. I 
do not' see how this Order can support the plea that the day of hearing refer- 
red to in the Rent Act is the returnable day. Nothing may happen on this 
returnable day except an adjournment, which is within the power of the 
Court; and if the Judge did proceed to any hearing as such in the sense that 
I have indicated, undoubtedly that would be the first day of hearing actually, 
although it was a day on which the defendant was called upon to attend and 
to show cause. i l 
- I now turn to the case of Hiralal v. Gian Singh & Co. What Mr. Justice 
‘Kapur held in that case is (p. 448): 

“...The words ‘first day of hearing’ (in s. 9(1) (a), proviso of the Act) must mean 

the day when the defendant appears in answer to the summons and the Court takes up 
the case in accordance with the Civil Procedure Code (OIX r. I CP.C,).” 


Now, in the first instance, this decision does not say that the first day of hear- 
ing is the returnable day, but it says that it is so if at the returnable day there 
is a further hearing as provided by O. IX, r. 1. Whether a further adjourn- 
ment would or would not be a hearing does not appear to be clear from this 
Judgment. As I have indicated above, I myself am also of the view that the 


`~ firat day of hearing, if it happens to be also a day on which the hearing has 


taken place in the sense in which I have indicated, would be the day of such 
hearing. Then the learned Judge has considered some decisions which I have 
cited in my Judgment, but he has either taken the view,.in the case of some, 
that it is not clear What the points for determination were, or in others that 
those cases were distinguishable on facts. In view of the opinions that I have 
go.far expreased, I disagree, with respect, with this judgment of the Punjab 
High Court and I am of opinion that ‘‘the first day of hearing’ in s. 12(3) (b) 
means, not the day fixed for return of the summons or what is sometimes called 
the returnable day, but the day on which the learned Judge applies his mind 
to the case, which ordinarily he would do at the time-when the issues are 


A 
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datscuiwed’ is the day mentioned and that is the day Bore which the rent 
should have been paid. 
There was an eppeal on thie basis on which the standard rent was de determined. 


I do not think that there are any merits in the appeal. J. confirm. the standard 
rent. 


The result; therefore, is that this revision application succeeds and the en 
is made absolute bars costs, . 8 Rule made absolute. 
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MeNe REFERENCE. . 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr, Justice S. T. Dessi. 
THE COMMISSIONER OF Pa aa BOMBAY CITY P 


ROBERT J. SAS.4 noe 
Indian Income-tax Act (XI of 1922), Secs. M, 23A- Order made under s. 21A—Bffectioe- 
y rere, d a meray ne ee ees neaed 
s. H. 

The period vol nl tathnes ior asring a notice ander a Sii) (b) oE tha hiin Diamik. 
tax Act, 1922, js four years from the end of the assesment year in which the Income 
‘had escaped tax: This period was prescribed hi order to give effect to an order made 
andar a SRA of Gua) ASt.(batore its amendment: by the Finances Act, 185). snd by 
reason of that period of limitation, if the Department wanted the order to be effective, 
. it had to. pass that order within that period of limitation. 

Navinchandra v. Commr, IT, B’bay,, Str Kasturchand Ltd. v. Commr. of I.T., 
Bombay’ and C. W. Spencer v. Income-taz Officer’, referred to. - 0% 

Tre facta appear in the judgment. 


G. N. Joshi, with E. J. Joshi, for the Commissioner of Tacoma 
N. A. Palkhwala, with B. A. PalkAwala, for the asgessee. - 


Cuaaua C.J. The three assessees before us were shareholders in A.C.H.O. 
Private (India) Ltd. On March 29, 1954, the Income-tax Officer passed an 
order under a. 283A with regard to the profita of the company for the year 1949-50 
and issued a notice under s. 34, and this notice was served on the assessees on 
April 1, 1954. The contention of the assessees was that the notice was beyond 
time and, therefore, the assessment not be made upon the aseæwees. The 
Tribunal has upheld the contention of the assesgoos and the Commissioner has 
come to tie Court on (iis Terence. 

hie. drat onakin ‘aaceubmitted’ to de i whei on the facts and circum- 
stances of.the case, it was necessary for the Income-tax Officer to initiate action 
under s. 34 of. the Indian Income-tax Act in order- to tax the deemed income 
distributed by virtue of the order under s. 28A of the Act? Now, this ques- 
tion was considered in the case of Navinchandra v. Commr. IT., B’bay* and 
the view we took there was that a. 23A was not a section which dealt with 
assessment, and after an order under s. 23A was made, it was necessary to 
assess the shareholders to tax on this notional income which waa to be added: 
to the total income, and in view of that decision, we-must answer that question { 
in the affirmative: 


` "Decided, March 19, 1958.  Tnoome-tax ebar n Miss ani chroumstances 
Reference No. 74 of 1057. - of the case, ib was necessary for the Income- 
1 (1954) 56 Bom. L. R. 785, s. 0. 27 L T. R. aE Toer oo Ato edion anlar Section 24 
245 sf i i 


2 : (1949) 51 Bom. L. R. 687, 8.0. 17 L T. R. the deemed income distributed by virtue 
493. ‘of the order under Section 28A(I) df the Ant’ 
~ 3 iok 31 L T. R. 107. - "made in the case of ‘A. O.R. O. (India) 
rd 1954) 56 Bom. L. R. 795, s. 0. 27 L T. R. Lid.?” 
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But the real question that arises on this reference is the question with re- 
gard to limitation. Now, as we have already pointed out, the notice was served 
on April 1, 1954. If an assessment has to be made upon the-assessecs by pro- 
ceedings being taken under s. 34, then those proceedings can only be initiated 
by a valid notice and the failure to serve a valid notice would vitiate the assess- 
- ment made under that section, a notice being a condition precedent to jurisdic- 
tion being exercised under that section. Now, we held in Navinchandra’s case 
that the case of an order under s. 28A would fall under s. 84(1)(6), and the 
period of limitation for serving a notice under that sub-clause as laid down in 
that ion itself ig: ‘‘at any time within four years of the end of that year’’. 
Now, that year is the year of assessment, and in this case, the year of assess- 
ment is the year 1949-50 in which the tax has escaped assessment and with re- 
gard to which year the notional income is sought to be included im the total 
income vf the asseasess. The language used by the Legislature is clear as to 
what is the period of limitation. The language is clear and explicit and is 
capable of only one interpretation. If that be the correct interpretation, then 

uch as the notice was served on April 1, 1954, and the assessment year was 
_the year 1949-50, the last date for serving the notice was March 31, 1954, and 
inasmuch as the notice was served on April 1, 1954, the notice was clearly out 
of time. But what Mr. Joshi contends is that however clear the language used 
by the Legislature,'we must construe this language in a manner which would 
not make an order under s. 23A an infructuous order. -It is pointed out that 
in Str Kasturchand Lid. v. Commr. of I.T., Bombay! we held that no period 
of limitation was provided for an order to be made under s. 23A and when it 
was urged in Navinchandra’s case that if we took the view that proceedings 
under s. 34 were necessary in the'case of an order made under s. 23A, we 
might in effect be providing a period of limitation for an order to be made 
under s. 28A, we repelled that argument by pòinting out that as far as an 
order of assessment was concerned, that order could be made under a. 34(3) 
within 4 years from the end of the year in which the mcome, profita or gains 
were first assessable, and we held that in the case of an order under a 23A, 
the income, profits or gains were first asseasable in the year in which that order 
. Was passed. Our view was that the notional income came into existence when 
the order under s. 23A was made and, therefore, that notional income became 
first assessable when the order was first made. Now, in Navwwmchandra’s case, 
the question with regard to the notice under s. 34 did not arise. ‘Neither coun- 
sel at the bar drew our attention to what would be the position with regard to 
an order made under s. 28A by reason of the provisions with regard to the 
notice, nor did the Court itself consider that aspect of the matter. Now that 
the question directly arises, what Mr. Joshi contends is that if we were to con- 
strue limitation with regard to the notice as we have just said we are bound to 
construe under a. 34(1)(b), then in effect we would be providing a period of 
limitation for an order under s. 28A. If an order of assessment could be made 
under s, 84(3) within four years of the making of the order under s. 28A, then 
an order under s. 23A can safely be made by the Department at any time it 
might so choose, and the Department would not be troubled by the question of 
limitation. The Department would be able indefinitely to keep its sword hang- 
ing not only over the head of a company but also over the head of an assessoe 
who was a shareholder in that company. But Mr. Joshi is aghast at the sug- 
gestion that by reason of our interpretation: with regard to limitation for serv- 
ing a notice, we. would now be depriving the Department of its discretion to 
issue a notice at any time it liked; because if notice is to be served within 4 
years of the end of the assessment year, then an order under s. 23A must be 
made within that time. If it was not made within that time, then a yalid notice 
could not’ be served; andit is undoubtedly true that in effect the provision 
with regard to notice would constitute a period of limitation for the making of 
an order under s. 28A itself. Mr. Joshi says that this view would be tanta- 


1 (1949) 51 Bdh. L. R. 687, s.c. 17 L T. R. 498. 
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mount to nullifying our decision in Navinchandra’s case. Now, what we said 
in Navinchandra’s case and what we had said earlier in Kasturchand’s case was 
that the-Income-tax Act does not in terms prescribe a period of limitation for 
an order to be made under s. 283A. That view, we think, is correct. But in 
neither of those cases did we consider the question of a notice which would 
have to be issued in order to initiate proceedings under s. 84. AN that we held 
in Navinchandra’s case was that proceedings under s. 34 were necessary before 
an assessment could be made with regard to the notional income under s. 23A. 
We find that that view of ours has also been accepted by the Madras High 
Court in C. W. Spencer v. Income-tax Officer’. But it is obvious that if pro- 
ceedings were to be initiated under s. 34, they can only be initiated by means 
of a notice, and if the Legislature in clear terms lays down a period of limita- 
tion for the issuing of a notice, a notice issued beyond the time indicated by 
the Legislature would be an invalid notice. Therefore, the effect of our taking 
the view that the period of limitation for serving this notice is four years 
the end of the assessment year in which the income escaped tax would be to 
compel the Department to make an order under s, 23A within four years of 
that time. It is not correct to say that an order under s. 23A would become 
infructuous. It is more correct to say that the Department should be more 
vigilant and should not postpone making an order under s. 23A beyond the 
period of four years laid down by the Legislature for the purpose of serving 
a notice. In other words, we still adhere to the view we have taken earlier 
that no period i is prescribed by s. 28A, but the view we now take is that a period 
of limitation is prescribed for the issuing of a notice under s, 34 in order to 
give effect to the order made under s. 23A, and by reason of that period of 
limitation, if the Department wants an order to be effective, it must pass that 
order within that period of limitation. 

The question as drafted does not really bring ont the question of law that 
arises from the order of the Tribunal. The question as framed is: 

“If the anéwet to question No. 1 is in the affirmative, whether having regard to 
the observations of Their Lordships in Navinchandra Mafatlal v. Commissioner of Income- 
tar, Bombay City (I), the notice served on lst April 1954 was out of time?” 

We have made no cbservations in that case with regard to the service of the 

notice. But Mr. Joshi says that the observations referred to are the observa- 

tions with regard to the order under s. 28 becoming infructuous. : We will re 

frame the question deleting reference to the observations in Navinchandra’s 
case and the reframed question will be: 

“If the answer to question No. 1 is in the affirmative, whether the notice served on 
Ist April, 1954 was out of time?” 
and we will answer that question im the affirmative. 

Commissioner to pay the costs. 
No order on the notice of motion. No order as to costs on the notice of 
motion. 


Solicitors for the applicant: Ambalal 8S. Parikh. 
Solicitors for the respondent: Payne & Company. 


1 [1957] 8I L T. R. 107. 
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- Before the Howble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 


MESSRS. H. A. SHAH & CO., BOMBAY v. THE COMMISSIONER OF . 
INCOME-TAX, BOMBAY CITY, BOMBAY.* 

Indian Income-tax Act (XI of 1922), Secs. 13, 31, 34(3)—Appellate Assistant Commissioner 
exercising his discretion under proviso to s. 13 and adding amount to assessment madé 
by Income-tax Oficer-—-Whether such discretion to be exercised within period of 
limitation prescribed under s. 34(3). 


, Where the Appellate Assistant Commissioner in the exercise of the appellate powers 
upon him under s, 31 of the Indian Income-tax Act, 1922, exercises his dis- 

under the proviso to s. 13 of the Act and adds an amount to the ammessment 
made by the Income-tax Officer, it is campetent to him to exercise that power at 
any, time, as no period of limitation is provided for the-exerclse of that power. 

Tits period of limitation laid down under s.°84(3) of the Indian Income-tax Act, 
1922, with regard to cases which are not covered by s. 34 of the Act itself, is a period 
of limitation for the making of the original assessment by the Income—tax Officer. 

Pell eg se terre te eg ger a 


Tue facts appear in the judgment. 


N. A. Palkhwala, with 8. P. Mehta, for the assesses. 
G. N. Joshi, with &. J. Joshs, for the Income-tax Commissioner: 


Onaca C.J. The assesses carries on the business of machinery manufacture 
on a fairly large scale, and the asseasment order in respect of the assessment 
year 1947-48 was passed by the Income-tax’ Officer on March 29, 1952. The 
Income-tax Officer added two sums of approximately Ra. 3 lacs and approxi- 
, mately Ra. 5,80,000 to the income of the asseasee on the ground that certam 
items of machinery had not been accounted for in the books and that the valua- 
tion with regard to the cost of building had not been properly entered in the 
books of the assessee. The assewee appealed to the Appellate Assistant Com- 
missioner. The Appellate Assistant Commissioner held in favour of the 
assessoo that the Income-tax Officer was not justified in adding these two sums. 
But on looking to the accounts, he found that two items of sales had not been 
accounted for. He, therefore, came to the conclusion that the profits of the 
asseasee could not be properly computed from the account kept by the assesses, 
and exercised his powers under the proviso to s. 13 and computed the loss of the 
assesses at Rs. 2,55,000. The Tribunal in appeal confirmed the Appellate 
Assistant Commissioner’s order. 

Now, two questions have been raised at our instance under s. 66(2). The 
first is whether the Tribunal was justified in law in upholding the application 
of the proviso to s. 13 by the Appellate Assistant Commissioner in computing 
the income of the assessee? This question is based on the contention of the 
assessee that under the proviso to a. 18, it is only the Incometax Officer who 
could exercise the discretion conferred by that proviso, and it was not open to 
the Appellate Assistant Commissioner to exercise that discretion. Now, this 
contention can no longer be put forward in view of a recent decision of the 
Supreme Court reported in Commr. Inc.-Taz v. McMullan & Co. 

Mr. Palkhivala also wanted to argue that on the materials before the Appellate 
Assistant Commissioner he was not justifled in invoking the proviso to a. 18. 
In our opinion, that raises a question of fact and that is not covered by the 
question that we have asked the Tribunal to refer. The Tribunal in ap 
considered the question as to whether on the materials before him the Ap 
Assistant Commissioner was justified in invoking the proviso to s. 13 and ae 
to the conclusion that he was justified. Therefore, no further question can 
arise with regard to that finding of the Tribunal. 


*Decided, March 25, 1958. Inoome-tax 2 (1957) 60 Bom, L. R. 686, s.o. 88 I. T. R. 
No. 79 of 1857. , ; 182. 


1 (1988) 6 L T. R. 370. . 
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The second question is whether ‘the addition of the sum of Ra: 1,50,000 by 
the Appellate Assistant Commissioner was barred by a. 84(3) of the Income-tax 
Act! Now, the contention urged by Mr. Palkhivale id that s. 34(3) lays down 
a period of limitation for making an order of assessment, and that period is 4 
years from the end of the year in which the income, profits. or gains were first 
assessable. Therefore, in this case, the asseasment had to be made not later 
than March 81, 1952; and inasmuch as the Appellate Assistant Commissioner 
` on April 6, 1958, added a sum of Rs. 1,650,000 to the assessment made by the 
Income-tax Officer, the.Appellate Assistant Commissioner was contravening the 
provisions of s. 84(3), and he was in effect assessing the assessee when, in law, 
no asseasment could be made beyond the period of 4 years. In our opmion, 
this contention is entirely untenable. The period of limitation laid down under 
s. 84(3) with regard to cases which are not covered by s. 84 itself is a period of 
limitation for the making of thé original assessment by-the Income-tax Officer, 
What we are now concerned with is the exercise of the appellate powers by the 
Appellate Assistant Commissioner. The Income-tax Officer made the origmal 
assessment within the period of limitation. As already pointed out, he made 
it on March 29, 1952. What the Appellate Assistant Cees ioner was doing 
was that in the exercise of the appellate powers conferred upon him under s. 31, 
he was resorting to the proviso to s. 18; and the simple answer to Mr. Palkhi- 
vala’s contention is that the Legislature has not laid down any period of limita- 
tion for the disposal of an appeal by the Appellate Assistant Commissioner 
under s. 81. If we were to accept Mr. Palkhivala’s contention, then the extra- 
ordinary result would ensue that not only every order of assessment must be 
made withm four years but every appeal by the Appellate Assistant Commis- 
sioner must be disposed of within that period, because the Appellate Assistant 
Commissioner would be debarred, according to Mr. Palkhivala, from makmg 
any order to the prejudice of the assessee which might result in the assessment 
made by the Income-tax Officer being increased. This is not a case of enhance- 
ment, and even though it is not a case of enhancement, Mr. Paikhivala argues 
that merely because an amount has been added to the assessment made by the 
Income-tax Officer as a result of computation made by the Appellate Assistant 
Commissioner under the proviso to a. 18, the result is an increase in the assebs- 
ment of the asseasee, which contravenes the provisions of s. 34(3). Lf the in- 
tention of the Legislature was that not only the origmal assessment must be 
completed within the period of limitation, but the appellate powera of the 
Appellate Assistant Commissioner must be exercised within a specific period, 
then the Legislature would have so provided. But we look in vain for any 
provision in the Income-tax Act which lays down any period of limitation for 
the exercise of the appellate powers of the Appellate Assistant Commissioner. 
In ‘our opinion, in exercising his discretion under the proviso to s 18, all that 
the Appellate Assistant Commissioner did waa to exercise a power which was 
conferred upon him by a statute, a power which he could exercise in appeal; 
and inasmuch as no period of limitation was provided for the exercise of that 
power, it was’ competent to the Appellate Assistant Commissioner to exercise 
that power at any time. 

Mr. Palkhivala has referred to a judgment of the Lahore High Court report- 
ed in Comr. of Inc.-Taz, Punj. v. Nawab Shak Nawas Khan’. That was a 
ease which dealt with entirely different facts, and the principle which can be 
deduced from that decision cannot. possibly apply to the question that we have 
to consider. Im that case, the -assessment was made jinder s. 34, and the 
Income-tax Officer -added certain -items in the income of the agseasee. The 
assesses appealed, and while the appeal was pending, the Assistant Commissioner, 
who corresponded to the Appellete Assistant Commissioner now, came to know 
that another item had also escaped, assessment, and- the Appellate Assistant 
Commissioner issued a fresh notice, to the asseesee in respect of this item, and’ 
the Lahore High Court held that the Assistant Commissioner had:no power to 


1 (1838) 6LT.&.370. .° Eo ue F 
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ance the income assessable under s. 34 so as to include this new item, and 
€e Lahore High Court rightly points out that the right of the assesses not to 
haye his assessment re-opened was protected by the ialature by providing 
a period of limitation. Under the law then the period of limitation was one 
year, and the Lahore High Court says that that right could not be circumvent- 
ed’ by the Assistant . Commissioner exercising the power which the Income-tax 
Officer himself could not have exercised. Here, we are not dealing with a case 
under s. 34. We are not dealing with a case where the Assistant Commissioner 
is seeking to assess a new source of income, which the Income-tax Officer has 
pot assested; and another significant feature about this Lahore case is that 
fhe Lahbre High Court held and, with respect, rightly, that the Assistant Com- 
missioner had no power in appeal to enhance the income of the assessee as the 
Assistant Commissioner was dealing with a source of income with which the 
Incomé-tax Officer has not dealt. That is exactly the view which we have taken 
in this Court. Therefore, apart from any question of limitation, the Assistant 
Commissioner had no power at all to deal with the subject-matter of that parti- 
cular income. Therefore, the view of the Lahore High Court is that masmuch 
as the Assistant Commissioner could not deal with this particular income, be- 
cause he had no power conferred upon him in appeal, it reinforced the view 
taken by the Court, which, with respect, was really unnecessary, that even if 
he had the power, that power could not be exercised in order to deprive the 
asseasee of the protection given to him under s 34 But the Lahore High 
Court does not decide, and with respect, could not have decided that although 
the Appellate Assistant Commissioner had the power, the period of limitation 
must be imported into the section and the appellate powers must be cut down 
so that it could only be exercised within a period which s. 31 does not lay down 
but which should be imported from some other provisions of the statute. 
. The result is that we must answer the questions} submitted to us: 
1) im the affirmative, 
2) in the negative. 
essee to pay costs, 
‘Solicitors for the appellant: Duaphtary,.Feretra & Divan. 
Solicitor for the respondent: A. 8. Parikh. 


ORIGINAL CIVIL. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T.. Desai. 


. B. M. DESAI v. V. RAMAMURTHY.* 

Indian Income-tax Act (XI of 1922), Secs 44, 26(2), 26(1)}—Business of dissolved firm 
‘continued by erstwhile partner—Partners of old firm assessed to tax on thetr share 
of profitte—Partner of old firm, continuing business, failing to pay his-tax on share of 
profits earned tn old firm—Income-taxr Officer serving notice on one of the partners 

' of old firm for payment of tax due from the defaulting partner—Applcability of s. 44 
—Distinction between ‘succession’ and ‘discontinuance—Marginal note to section— 
Language used ih marginal note whether can control language of section. 


n The petitioner was a partner with three others in a firm which was constituted in 
' 1947, This firm was dissolved in 1950 and the deed of dissolution provided for the 
‘ bustness of the firm to be continued by one X, an erstwhile partner of the dissolved 
' firm. X succeeded to the firm and carried on the business of that firm. The firm was 

assessed for the assessment year 1949-50 and each of the partners was assessed to tax 
'’ on his share of the profits. The petitioner and the other three partners paid the tax - 


‘.$1. “Whether the Tribunal was justified 1,50,000 (Rupees ane lac e Ei alegre 


in Jaw in upholdi ee eee by ' the late Asstt. Commissioner 
to Section 18 by Appellate Ambt. barred by ion 84(8) of the Income-tax Aot” 


in computing the moome of the “Decided, March 31, 1958. O. O. J. Miso: 
aancane ? Application No. 239 of 1957. ` 
2, Whother the addition of the sum & Ra. - 
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i ‘in “tespect’ of their’ respective assesaments but X failed to do so.: The Income-tax 
v ‘Officer served a notics ‘upon -the petitioner that the:petitioner was, Hable ‘to. pay the 
+. tax of X which was in arrears under s, 44 of the Indian: Income-tax, 1922:— 
vie Had Gina: Aol the A only applis when there hea Geen a dissantinvence Gt a 
te business, and as in the present.case the business of the old firm was-not discontinued 
~| but the new: firm continued to carry on that business, s. 44 was not applicable to the 
-caso and the Habllity to pay tax could not be fastened upon the petitioner. 
~  Commisr. of Income-taz, Bombay.v. Polson; Karuppiah Pillai v.. Comme. of Ine. 
‘. . Tare Madras’ and Kaniram Ganpatrai v. Commer. of Inc.-Tazx,* referred to.. 
A Court may only look at the marginal note in order to understand the drift of the 
section itse. ‘But where the language used in the section is clear, that danguage 
E a aaa aa 
different language. 
Tre facta appear in the judgment. - 7 


- N. A. Palkhivala, for the petitioner. 
‘G. N. Josh, for the respondents. 


. CHAGLA C.J.: This petition raises a question as to the proper construction of 
s. 44 of the Income-tax Act. The question comes to be raised under the follow- 
ing circumstances. The petitioner was a partner with three others in the firm 
of- E. Loeffler & Co.-which was constituted on June 10, 1947. Among the three 
other partners was a man by the name of Iyer. This firm was dissolved on 
September 11,1950, and the deed of dissolution provided. for the business -of 
the firm being cantinued by Iyer and under that deed Iyer succeeded to the 
firm and carried on the business of that firm. The firm was a firm 
and it was assessed for the assessment year 1949-50 and the shares of the profits 
of the four partners were allocated to each one of them under the provisions 
of the Income-tax Act and each of the partners was assessed to tax on his share 
of the profits. The petitioner and the other three partners paid the tax which 
they were liable to pay in respect of their respective assessments. Iyer failed 
to do so and the Income-tax Officer served a notice upon the petitioner that the 
petitioner was liable to pay the tax of Iyer which was in arrears under s. 44 
i the Income-tax Act and threatened coercive measures if the petitioner failed 
the tax. The petitioner has come on this writ contending that the lia- 
Biy of Iyer cannot be imposed upon him and that the threat held out by the 
Income-tax Officer was not in conformity with law and the Income-tax Officer 
should be prevented from putting into execution that threat. 

What is urged by Mr. Joshi on behalf of the Department is that this is a 
case which falls within the ambit of s. 44. Mr. Joshi says that, when we look 
at the marginal note of that section, it says: ‘‘Liability in case of discontinued 
firm or association’’, and the firm of Loeffler & Co. was discontinued on Septem- 
ber 11, 1950, and every.partner is jointly and severally liable to assessment and 
for the amount of tax payable; and therefore, Iyer having failed to pay the 
tax, the petitioner is jointly and severally liable in respect of that tax. It is 
true that the original firm of Loeffler & Co. was dissolved and a new entity 
game into existence. But it is equally true that the business carried on by the 
old firm was not discontinued, but was carried on by the successor’ of that 
firm “Iyer. Now, when we look at the section itself, apart from the marginal 
note, what the section’ says ig: ‘“where any business, profession or vocation car- 
ried on by a firm or association of gee ‘has been discontinued, or where an 
association of persons is dissolved’’, then comes ‘‘every person who was at 
the time of such discontinuance or dissolution a partner of such firm or a mem- 
ber of such association shall”, and then comes the liability which is imposed 
` upon him to pay tax jointly and severally with every other partner. Now, the 
first important’ aspect of this section which should be noticed is that, when the 
. section refers to a firm, it does not G of the discontinuance of that firm, 
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but it speaks of the discontinuance of the business of the firm. The distinction 
between the two expressions is vital. A firm may be discontinued; a firm may 
be dissolved; a new firm may come into existence in the eye of the law; but 
the Legislature ignores that change and what it emphasizes is the disconti- 
nuance of the business of the firm. In other words, although'a new firm may 
come into existence, if the business of the old firm is not discontinued, but the 
new firm continues to carry on that business, then s. 44 would have no appli- 
cation. ' It is' clear and obvious that the section cannot be controlled by the 
marginal note. A Court may only look at the marginal note in order to under- 
stand the drift of the section itself. But where the langnage used in the 
section “is clear, that language cannot possibly be controlled because in the 
marginal note the Legislature has used a different language. It is also clear 
that what the Taxing Department is seeking to do is to impose a vicarious 
liability upon the petitioner of the lability to pay tax which is upon Iyer, and 
any provision in a taxing statute imposing a vicarious liability must be strictly 
construed in favour of the assessee. If is, therefore, for’ Mr. Joshi to point out 
to us the relevant provision of the Act under which this vicarious liability can 
be imposed upon the petitioner. It is clear from the authorities that the con- 
cept of succession and the concept of discontinuance, as far as a firm is con- 
cerned, are two entirely distinct concepts in ‘taxing law. Ifa firm or an indi- 
vidual succeeds to another firm, it is a case of succession and not of disconti- 
nuance. If the business of a firm comes to an end, then it is a case of disconti: 
nuance of the business and not of’succession. If any authority was needed for 
this proposition, we may hark back to the Privy Council which, in Commusr. o 
Income-Taz, Bombay v. Polson,' stated as far back as 1945 that the law wi 
regard to discontinuance was clear and well settled in India. At page 740 
the Privy Council, after citing certain Indian -authorities, state — 

..and ft had been uniformly decided that these words (namely, discontinuity and 
ee did not cover mere change of ownership but referred only to a: oom- 
plete cessation of the business. Their Lordships entertain no doubt of the correctness 
of these decisions, which appear to be in accord with the plain meaning of the section 
and to be in line with similar decisions upon the English Income-tax Acts.” 

There is also a judgment of the Madras High Court pe bale in Karuppiah 
Pilas v. Commr. of Inc.-Tax, Madras®, which also took the view that s. 44 af 
the Indian Income-tax Act only applies when there has been a discontinuance 
of a business, and that when a partner retires and the other partner continues 
the business, the section applicable iss. 26(2) and not s. 44. There is a recent 
ju ent of the Patna High Court in Kamram Ganpatrat v. Commr. of Inc.- 
Tax*, where the learned Judges of that Court say at p. 325:— 

“For the purpose of assessment, there is a well marked distinction between discon- 
tinuance and succession—a distinction which is recognised in the English Law of Income- 
tax and adopted and provided for in the Indian Income-tax Act. The conception of suc- 
cession therefore excludes the conception of discontinuance.” 

Apart from our decision turning on the clear language used by the Legisla- 
ture in s. 44, if we look at the scheme of the Act the position is equally clear. 
The case of succession is dealt with in s. 26(2) and that section provides for 
the allocation of liability to pay tax between the person succeeding and the 
person succeeded and then there is the proviso to that section and the effect 
of the proviso is that, if the person succeeded cannot be assessed either for the 
year in which the succession took place or in the year preceding that year be- 
cause he cannot be found, then the assessment can be made on the successor, ae ; 
even when the person succeeded has been assessed but does not discharge his 
liability to pay tax, tax may be recovered from the successor both with regard 
to the year in which the succession took place and the year previous to that. 
Therefore, the proviso to this sub-section casts a liability upon the successor -to 
the business when the person succeeded does not discharge his liability.- In 
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other words, applying this proviso to the facts of this- case, if-the petitioner 
had failed to pay tax for which he was assessed, then the liability would have 
been upon Iyer who is the successor to the business. But what the oe 
Department is seeking to do is to recover the tax from the person succeede 
because the successor has failed to pay the tax; and to complete the picture, we 
might look at the second proviso to s. 26(1) which deals- with a situation to 
which neither the expression ‘‘discontinuance’’ nor ‘‘succession’’ can be ap- 

lied—a situation in which there is merely a change in the constitution of a 
firm without there either being a succession or a discontinuance. In such a 
case, when a tax assessed upon a partner cannot be recovered from him, it 
shall be recovered from the firm as constituted at the time of making the 
assessment. Therefore, although the tax is with regard to income earned prior 
to the change in the constitution and although the liability under the first pro- 
viso is upon the partner who wes a partner of the firm in the year of secount, 
the second proviso makes the firm newly constituted at the date of asseasment 
and the partners of that firm liable to pay the tax if tax is not recovered 
from the partner of the old firm; so that the three provisions to which reference 
has been made deal with every aspect in the change of a firm. Section 26(1) 
and the second ‘proviso deal with a case of a change in the constitution of a 
firm; s. 26(2) deals with a case of succession; and s. 44 deals with a case of 
discontinuance. Mr. Joshi contends that inasmuch as s. 26(2) has no applica- 
tion to the facts of this case, the only section under which liability can be 
imposed upon the petitioner is s. 44. That is indeed a curious argument coming 
from counsel for the Taxing Department. Surely we cannot stretch the lan- 
guage of s. 44 or put a construction upon it which it will not bear merely in, 
order to enable the Taxing Department to recover the tax from the petitioner 
which someone else was liable to pay and which someone else has failed to pay. 
It is for the Taxing Department to come to us and tell us under which provi- 
sion of the law this liability is sought to be imposed upon the petitioner. If 
there is no poan liability cannot be fastened upon the petitioner. 

In view of our decision, we do not think it necessary to permit Mr. Palkhivala 
to urge the other grounds on which he has challenged the notice issued by the 
Income-tax Officer. : 


The result is, the petition must succeed and the rule will be made absolute 
and there will be an order against the Income-Tax Officer in terms of prayer 
(b) of the petition. Respondents to pay the costs of the petition 
: Petition allowed. 
Solicitors for the petitioner: Rustamji & Génwalla. 
Solicitor for the respondents: A. 8. Parikh. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T, Desai. 


_ HIRALAL AMRITLAL SHAH v. K. C. THOMAS.* 


Indian Income-tar' Act (XI of 1922), Sec. 34—Notice under s. 34 issued beyond eight 
years to give effect to direction of appellate tribunal-Notice in respect of amownt 

less than one lakh of rupees and fitness of its issue not considered by Central Board 
of Revenue—Whether such notice bad. , 


ote Whether’ nota under saiu chet him Theta tae Ag dean hy lawned vance 
. result of a direction contained in any order of an Income-tax authority or not, if tt is 

: eee ee eee 
- in the proviso to s. 34(1) of the Act. 


Tue facts appear in the judgment. 


8. P: Mehia, with N. A. Palkhivala, for the petitioner. 
G. N. Joshi, for the respondent. 


Cuaana C.J. By this petition a notice issued by the ‘Income-tax Officer 
under s. 34 dated March 27, 1967, is being challenged. The notice is in respect 
of escaped income of Rs. 47, 695 for the assessment year 1944-45 ‘and it is not 

uted that the case falls under s. 34 (1) (a). 

e contention of the petitioner is that this notice is bad because it has not 
complied with the two conditions laid down in the proviso to s. d4(1). In order 
to understand this contention we must take a historical view of the evolution. 
of this section as far as limitation is concerned. Before the amendment of this 
gection which was in force on March 27, 1957, the period of limitation of eight 
years was provided with regard to the issue of notices under 8. 34(1) (a) and 
a period of four years for cases falling under s. 84(1)(b). By the amendment 
the period of limitation was removed and the Legislature provided that if the 
case fell under s. 34(1)(a) a notice can be served at any time. But while 
removing any.bar of aatan, the Legislature provided some safeguards for 
the assessse and these safeguards were three in number and they were set out 
‘in the proviso. The first safeguard was that a notice shall not be issued for 

any year o to the year ending on March 81, 1941; the second safeguard 
phen that if eight years had elapsed then the notice should not be issued for an 
d income which aggregated to less than one lakh of rupees; and the 
thir safeguard was that the Central Board of Revenue had to be satisfied on 
reasons to be recorded that this was a fit case for the issue of a notice, which 
was for a period beyond eight years. Now, admittedly, this ‘notice is for an 
amount which ‘is leas than a lakh of rupees and admittedly the Central Board 
of Revenue has not considered this matter at all. Therefore, there does not 
seem to be any answer to the contention de oe the petitioner. 

The only answer which is suggested is tha oa under s. 34(3) and, 
therefore, a notice can be issued at any time erat satisfying any condition. 
Now, 8. 84(3) does away with any limitation of time in a case where a notice 
is issued in consequence of or for giving effect to any direction contained in 
an order under s. 31, s. 88, s. 33A, s. 33B, s. 66 or s. 66A, and in this case the 
notice was issued in order to give effect to a direction contained in the order 
of the appellate tribunal. What is, therefore, urged is that the case falls under 
the second proviso to s. 84(3), and inasmuch as the Income-tax Officer is giving 
effect to a direction contained in an order of the tribunal, the notice can be 
issued at any time and the proviso to s. 34(1) has no application. Now, when 
there was a limitation® of eight years under sg. 34(1)(a) the second proviso to 
s. 34(3) had to be resorted to by the Income-tax Department if it wanted to 
issue a notice after the period of limitation, and a notice after eight years in a 
case falling under s. 34(1)(a@) could only be issued provided it was a result of 
a direction contained in an order feted y an income-tax authority. But by 
reason of the recent amendment the question of limitation does not arise, but 
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the Legislature has provided certain safeguards as already pointed out. 
Therefore, whether'a notice is issued as a result of a direction contained in any 
order of an income-tax authority or not, if it is a notice which is issued beyond 
eight years the notice must satisfy the conditions laid down im the proviso to 
a 34(1). Therefore the result is that in some respects the law has been made 
more rigorous against the assesses; and in other respects it has been made more 
lenient. Before the-amendment a‘notice could be issued ‘after eight years in 
respect of any escaped income, whatever the amount, proyided the notice was 
issued to give effect to a direction contained in an order of an income-tax autho- 
rity. Now a direction is not necessary for the issue of a notice. But as against 
that an assesses whose escaped income is not a lakh of rupees is completely 
protected and even though there may be a direction contained im an ‘order of 
an income-tax authority no notice can be issued against the assessee if the 
escaped income is leas than a lẹkh of rupees. Therefore, on'thé one hand, the 
asseasce whose escaped income is less than a lakh of rupees is now put in a better 
position than he was before the amendment; the assessee whoge escaped Income 
is more than a lakh of rupees is put in a worse position because he can be pro- 
ceeded against even without a direction contained in an order of an income-tax 
authority provided the Central Board of Revenue has applied its mind to the 
question of the issue of the notice. ` i 

In our.opinion, therefore, the notice issued by the Income-tax Officer is clear- 
ly bad. The petition must, therefore, succeed. The rule will be made absolute 
and there will be an order in terms of prayers (8) and (b) of the petition. 
The respondents to pay the costs. 

We have not permitted Mr. Mehta to put forward his other contentions which 
he has set out in his petition, to show that the notice is bad, apart from the 
question of limitation. 

Petition allowed. 


Solicitors for the petitioner: DapAtary, Farewa & Divan. 
Solicitor for the respondent: A. 8. Parikh. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 


SHANTILAL RAWJI v. N. O. NATR®* 

_ Indian Income-tar Act (XI of 1922), Secs. 35, 18A(6)—Rectification of error—Error con- 
templated by s. 35 whether must necessarily be error of ‘fact—Error of law, what ts, 
and when can it be rectified—Legal fiction introduced in enactment, effect of. 


There is nothing in the language of s. 35 of the Indian Income-tax Act, 1922, to 
suggest that the error contemplated by that section must necessarily be an error of 
fact. It can be an error of law. If all the facts are on the record and no further 
elucidation or ascertainment is necessary and if on.those facts it is clear that the 
Income-tax Officer has made an error of law, that error can be rectifled under s. 35 
of the Act. i 

An error of law may consist of deciding a particular point contrary to the clear 
provisions of a statute. It may be equally due to ignorance or overlooking of the 
clear provisions of the statute. An error of law, therefore, is an error of law, whether 
the error consists in the failure to carry out a statutory duty imposed upon the 
Officer or in acting in a manner which is contrary to the mandate of the Legislature. 

Sidhramappa v. Commr. LT. referred to. 

An assesament order was passed on March 10, 1953, against the assesree who had 
paid advance tax on his own estimate under s. 18A of the Indian Income-tax Act, 
1922, After the assesment order was passed, the Income-tax Officer discovered that 
penal interest due under s. 18A(6) of the Act, inasmuch as the assemee had not paid 
any advance tax in respect of certain income shown in the assessment order, was not 
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. charged to the assesses. On October 8, 1956, the Income-tax Officer passed an order 
' of rectification by which he rectified the assessment order by adding the penal tnte- 
rest. On the amsessee challenging the order of rectification as being without jurisdic- 
tion it was contended by the Department that under s. 18A(6) of the Act there was a 
statutory obligation ppon the Income-tax Officer to charge’ penal interest, that there 
was a clear error of law on the face of the record when the Income-tax Officer failed 
to carry out his statutory obligation and it was, therefore, open to the Incame-tax 

Officer under s. 35 of the Act to rectify that error:— 

Ge eee eee ee 
tax Officer to Impose the penalty was due to a failure to discharge his obligation under 

; E E aa a 
(6), and 

- that as there was, therefore, no error apparent on the face of the record, it was not 
open to the Income-tax Officer to exercise the power of rectification under s. 35 of 
the Act. 

Meka Venkatappalah v. Addl. Inc.-Tax Officer, referred to. 

When a legal fiction is introduced in the provisions af an enactment, its implications 
must be worked out in full peeve Se peenaa ne, Court must alow te 
fiction to have tts full sway. 

The State of Bombay v. Pandurang Vinayak Chophalkar? and East End Dwellings 
Co. Ld. v. Finsbury Borough Council, referred to. a 


| Tae facts appear in the judgment. - a 


N. A. Palkhtvala, for the appellant. 
G. N. Joshi, for the reepongenk, 


Cuaanua C.J. This is a petition which ax come before us as a result of the 
judgment delivered by us on June 26, 1957, in Appeal No. 105 of 1956. The 
facts were briefly stated in that judgment, but they may be recapitulated here. 

An assæsment order was passed on March 10, 1953, against the petitioner 
in respect of his income for the assessment year 1948-49. The total income 
assessed was Re. 95,928 and one of the items in this income was a one third share 
from Bombay Zone Worka in respect of which a contract had been taken by the 
joint Hindu family of which the asseasee was a coparcener, It appears that 
the assesses had paid advance tax on his own estimate under s. 18-A, and after 
the assesament order had been passed, the Income-tax Officer discovered that 
penal interest amounting to Rs. 7,562-10-0 had not been charged to the assesses. 
The penal interest was due under s. 18A(6) inasmuch as the assesses had not 
paid any advance tax in respect of the income of Re. 49,808 shown. in the assess- 
ment order. On February 14, 1956, a notice was issued by the Inecome-tax 
Officer calling upon the petitioner to show cause against a rectification order ` 
which the Ineome-tax Oficer proposed to pass in respect of the penal interest 
amounting to Re. 7,562-10-0, and ultimately the order of rectifleation was pass- 
ed on October 9, 1956, by which the Income-tax Officer rectified the assessment 
order by adding penal interest in the sum of Ra. 7,56210-0. On October 11, 
1956, a-notice of demand was issued by the Income-tax Officer, and the petitioner 
filed. ‘this petition challenging the order of rectification as being without juris- 
diction. 

In Sidhramappa v. Commr. 1.7.4 we have pointed out what is the jurisdic- 
tion of the authority under s. 35 to rectify an order and we have stated in our 
judgment that the power under s. 35 is limited; it is not a power of revision 
or review; it is a power of rectification in respect ‘of a mistake which is apparent 
on the face of the record; and we have further pointed out as to what is the 
exact significance of the expression ‘‘error apparent on the face of the record”, 
and bie page 167 we say: 

Aube ct be putea cna eect: ee cee ee eee 
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discovered by a process of elucidation or argument, or debate. - ‚The mistake being patent 
a a ee e a o E E et EE S on 
further argument or debate.” 

The contention of the Department ig ‘that looking to the provision of s. 18A (6) 
there was a statutory obligation upon the Income-tax:Officer to charge penal 
interest and there was a clear error of law on the face of the record Sa the 
Income-tax Officer failed to carry out hig statutory obligation and it was open 
to the Income-tax Officer under s. 35 to rectify that error. We sey (aa 
with Mr. Palkhivala that the error contemplated by s. 35 must be error of 

If is true that in Sidhremappa v. See I.T, we were dealing with an error 
of fact, but there is nothing in the language of s. 35 to suggest that the error 
contemplated by that section must necessarily be an error of fact. It can be 
an error of law. If all the facts are on the record and no further elucidation 
or ascertainment is necessary and if on those facts it is clear that the Income 
tax Officer has made an error of law, there is no reason why that error cannot 
be rectified under s. 35. Mr. Palkhivala’s contention is that inasmuch as the 
Income-tax Officer has not dealt in his assessment order with this aspect of 
the matter at all, it is not a case of rectification ; it is rather a case of revision 
or review. We-are unable to accept that argument.- An error of law may 
consist -of deciding a particular point contrary to the clear provisions of a 
statute. It may be equally due to ignorance or overlooking of the clear ae 
sions of the statute. It is difficult to understand why, if the Income-tax 

acts corttrary to law and says so in his assessment order, that error could be 
rectified under s. 35; but if he overlooks a clear provision of the law and fails 
to give effect to that provision of the law, it should not be considered as a mis- 
take and it cannot be rectified under s. 85. An error:-of law is an error of law, 
whether the error consists in the failure to carry out a statutory duty imposed 
upon the officer or in acting in a manner which is contrary to the mandate of 
the Legislature; and in this case ifthe statute required the Income-tax Officer 
to Impose a penal-interest upon the assesses and that obligation is clear from 
the record, then the failure to discharge that obligation would be an error which 
would be susceptible of being corrected and rectified under s. 35. 

Mr. Palkhivala has contended that if there are any facts to be inquired into 
before it could be said that there is a failure to discharge a statutory duty, then 
It would not -be a case of rectification. We agree, and that is exactly what we 
have stated in Stdhramappa v. Commr. I.T. But we must consider whether 
on: the record as we have before us in this petition it could be said that any 
facts had to be ascertained before it could be said that there was a statutory 
obligation upon the Income-tax Officer to impose the penalty. 

Mr. Palkhivala says that before s. 18A(6) can be applied, it has to be ascer- 
tained that the income was assessable under s. 18 and also that the failure to 
pay the requisite advance tax was not due’ to increased. rate of taxation brought 
about by the Finance Act. ‘When we look at the asseasment order which is part 
of the record ahd when we see that the penal interest is sought to be imposed 
In ‘respect of business income, it’ is clear that s. 18 has no application. This 
cannot be a case -of tax being deducted at source. With regard to increased 
rate of taxation, the Finance Act is part of the law of the land and it does not 
require ascertainment of facts in order to determine whether the Finance Act 
had changed the rates of taxation. Therefore, in our opinion, there is no force 
in this contention either. 

In our opinion, therefore, if it is clear that‘under g. 18A (6) it was incumbent 

n the Income-tax Officer to impose upon the petitioner penal interest, then 
his failure to do so was an error apparent on the face cof the. record capable of 
being rectified by him under a, 35. 

The only question, that we haye now to. consider is whether in law 
the position’ was what Mr. Joshi says it was, viz, that- under the terms 
of 8. Mra ie it was obligatory upon the Income-tax Officer -to levy this penal 

g -18A (6); stood by itself there connor ie any -doubt that there is 


1056 i '. "THE BOMBAY LAW REPORTHE. -> [VOL LX 


a statutory obligation upon the assesses to pay this penal interest, aa if there 
isa statutory obligation upon the assesses, there is equally a corresponding obli- 
gation or duty upon the Income-tax Officer to assess the assesses in that manner. 
But the difficulty is caused-by the fifth proviso to this sub-section and that 
proviso is to this effect: ; 

Se core aes furke tiat i gal Gamal aidad a ab fudy arene 

a a a a a 
assessce.” 
The history of this proviso is that it was enacted as Act XXY of 1953, which 
Act received the assent of the President on May 24, 1958, but it came into force 
retrospectively from April 1, 1952. Rules have been framed under this pro 
viso and the relevant rule is r. 48 and that rule states: 

“The Income-tax Officer may reduce- or waive the interest, payable under’ section 
. „ IBA in the cases and under the ¢ircumstances meptioned below,” 

and the two relévant circumstances to which we may draw attention are— ` _ 
. “(1) When, the relevant assessment is completed: more than one year after the sub- 
mission of the return, the delay in assessment not being atiributable to the asgsensee... 
and (5) Any case in which the Inspecting Assistant Commissioner considers that the cir- 
Se ee ge eee nee eh ee 
18A(6) is justified.” 

Mr. Balkhivala has drawn our attention to the fact that in this case the asses- 
ment order was completed on March 10, 1953, much more than a year after the 
submission of the return. 

Now, let us first of all consider what’ the position would have been if this 
proviso was in force on March 10, 1958. In fact it came into force on May 24, 
1958, but for the purpose of testing the argument advanced before us by 
Mr. Palkhivala we must first consider what the effect of this proviso being in 
force at the date the assessment order was made would be. If this proviso was 
in force, it is clear that the Income-tax Officer had the discretion to reduce or 
waive the interest payable by the asseasee. Therefore, looking at the record 
and looking at the. Aea a order, it could not be said that the Income-tay 
Officer had failed to discharge his statutory obligation. A diseretion having 
been vested in the Income-tax Officer by the proviso, it was open to the Income- 
tax Officer not to impose the penalty, and there is nothing on the record to 
show that the failure to impose the penalty was due to failure to discharge his 
obligation under s. 18A(&) and not to the exercise: of the discretion under: the 
proviso. If a particular position is arrived at which can be explained by one or 
other action being taken by the Income-tax Officer, it is impossible, to contend 
that for the purpose of s. 35 we must assume that that position was arrived 
at by the Income-tax Officer having taken one particular action and that that 
action was contrary to law. Rather the assumption should be that the Income- 
tax Officer acted in accordance with law rather than contrary to law. The 
assumption should also be that the Income-tax Officer knew the law and not 
that he was ignorant of the.law. Therefore, if the proviso was in force and the 
Income-tax Officer did not impose a penalty, the Court would rather lean in 
favour of the view that the Income-tax Officer had exercised his discretion 
under the proviso rather than the view that he had overlooked the law. There- 
fore, it would be impossible to suggest that the absence of any mention in the 
assessment order with ‘regard to the levying of penal interest must neces- 
sarily be ascribed to.an error of law on the part of the Income-tax Officer. In 
our opinion, therefore, there does not seem to be much difficulty in holding that 
if the proviso was in Force, the power of rectification could not have been exer- 
cised under s. 35 because there was no error apparent on the face of the record. 

There ig a further. aspect of the matter which is also of.some importance, 
because if the Income-tax Officer had imposed a p enalty that order could have 
been challenged in appeal on the ground that the penalty should have been 
reduced or waived under r. 48. If the Income-tax Officer passes an order in 
proceedings under's, 35 Imposing & penalty, no appeal lies against that order. 
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That further strengthens our view that rectification proceedings are not intend- 
ed.to the making.of an order which if made by the-Income-tax Officer originally 
could have been challenged in appeal. The Legislature did not intend that the 
rectification order should act to, the prejudice of the assesses in this sense that 
he should be deprived of a right of appeal by resorting to rectifleation proceed- 
ings because a particular order was not made in the original assessment. 

But let us now deal with the situation as it existed ag far as the facts of this 
petition are concerned. When the assessment order was made,.Act XXV of 
1953 had not come into force, and Mr. Joshi says that. whatever might be the 
ease if the proviso was in force on March 10, 1958,„in this particular case in the 
abeence of the proviso there was a clear duty upon the Incometax Officer, 
which duty he has failed to discharge. Now, by bringing this Act info force 
on May 24, 1958, and making the proviso. come. into force from April 1,. 1902, 
the Legislature has introduced a legal fiction and that legal fiction is that for 
all purposes the law must be considered to be that from April 1, 1952, s.*18-A (6) 
had incorporated in it the fifth proviso. When a legal fiction is introduced, its 
implications must b8 worked out in full. The Court must not stop at a parti- 
cular stage and say ‘I will so far and no: further.’’> Whatever the conse- 
quences, out of respect for the Legislature which has mtroduced the legal fic- 
tion, the fiction must be allowed to have its full sway, and therefore if on. 
May 24, 19538, the legal fiction came into play it was obligatory upon the Income- 
tax Officer who made the rectification. order to give effect to that legal fiction. 
Therefore, the position as far as the Incometax Officer was concerned who 
passed the order/of rectification on October 9, 1956, was that at the date when 
the Income-tax Officer made the order on March 10, 1958, the proviso was in 
operation and it was open to the Income-tax Officer to give relief to the assessee 
under that proviso. In other words, it .was not obligatory upon the Income- 
tax Officer, by reason of this legal fiction, to mnmpose the penalty upon the 
assesses. If that is so, then the position in law by reason of this legal fiction is 
identical with the position in law which we have already considered if the pro- 
viso was actually in force on March 10, 1958. By reason of the fiction, the 
fiction 1s equated with the actuality and the fiction does not permit the Court to 
make any distinction between the position on Mareh 10, 1958, if the proviso was 
actually in force and the position when the proviso was in fores-by legal fiction. 

The effect of the legal fiction has bean considered by; the reme Court. m 
The State of Bombay v. Pandurang Vinayak Chaphalkar.' Mr. Justice 
Mahajan says: ee 
. “.,. When a statute enacts that something shall be deemed to have been done, which 
in fact and truth was not done, the Court is entitled and bound to ascertain for what 
purposes and between what persons the statutory fiction im to be resorted to and full 
effect must be given to the statutory fiction and it should be carried to its logical con- 
clusion.” l 
Now, if we were to ascertain for what purpose this legal fiction was introduced, 
it is clear that the purpose was to give relief to the asseasee against the payment 
of penal interest and that relief was to be given from April 1, 1952. If that 
was the purpose, how is it possible for the Income-tax Officer rectifying the 
order to overlook that purpose? He must assume that it was open to the Income- 
tax Officer making the asseasment order to give that relief and that there was 
nothing on the record to show that he had not given that relief. The Supreme 
Court also quotes with approval on the same page an observation of’ Lord 
Asquith in Hast End ellings Co. Ld. v. Finsbury Borough Counctl,2 which 
very forcefully brings out the-full effect of a legal fiction, 

- “If you are bidden to treat an imaginary state of affairs as real, you must surely, 
unless prohibited from doing so, also imagine as real the consequences and incidents 
which, if the putative state of affairs had in fact existed,’ must-inevitably have flowed from 
or accompanied it... -The statute says-that you must imagine a certain state of affairs; 
| L [1958] 8. 0. BR. 778, 778,8. o. 55-Bom. 2 [1952] A.C. 109 
L. R. 536. ; i : 

L. R.—eT. s 


1058 ' HE BOMBAY LAW REPORTER, [YOL LX, 


it does not say that having done so, you must cause or permit your imagination to 
boggle when it comes ‘to the inevitable corollaries of that state of affairs.” (p. 182). 


_ Mr. Joshi wants our imagination to boggle at a point which according to him 


must not be crossed, and that point is the fact that on March 10, 1953, the fifth 
proviso was not in force. 

Reference may be made to a Judgment in Meka Venkatappatah vy. Addl. Ino.- 
Tax Officer,’ which may seem to have taken a different view from the one that 
we are taking. A similar question. was considered by the Andhra Pradesh High 
Court in that case and the High Court decided against the asseasee holding that 
the Income-tax Officer had the power to rectify. But we find that the particular 

t on which the assessee is succeeding before us was never advanced 
ore that Court. What was advanced was that the Court must assume that 
the Income-tax Officer had waived the penal tax because under the proviso he 


-had the power to do so. Mr. Palkhivala has not put his case on that basis. He 


‘the costs of the appeal. 


does not say that’a case of waiver has been m&de out~on the record. The argu- 
ment which has found acceptance with us is an entirely different argument that 
on ‘the record as it stands it cannot be clearly predicated“of the action of the © 
Income-tax Officer that it constituted a violation of a statutory duty or obligation. 
The result is that the petitioner must succeed and the rule will be made abso- 
lute with costs: There will be an order in terms of prayers (a) and (b), of the 


-petition. Respondent to pay the costs of the petition. With regard to the costa 


of the appeal, we have already ordered that the costs of the appeal will be costs 
in the petition, and as the petitioner has succeeded he will also be entitled to 


Petition allowed. 
Solicitors for the appellant: Rustamji & Ginwalla. 
Solicitor for the respondent: A. 8. Partkk. 


APPEAL FROM ORIGINAL CIVIL. 


_ . Before the Howble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Mody. 


MESSRS. BOMBAY BUSINESS HOUSE v. 8. VENKATHSAN.* 


Sea Custome Act (VII of 1878) Sec, 188—Constitution of India, Art, 226—Finding by 


Deputy Collector of Customs that particular article has contravened law with regard 
to tmporte—Whether such finding can be challenged wnder art. 226—Jurisdiction of 
High Court to interfere with findeng of fact—When can High Court issue writ of 
certiorari in case of “error apparent on the face of the record.” 


Under the Sea Customs Act, 1878, it is for the Deputy Collector of Customs to 
decide whether a particular article contravenes the law with regard to imports and Hf, 
a party is aggrieved by that finding the Act provides a right of appeel under s. 188. 
If the aggrieved party attempts to challenge the finding of fact given by the Deputy 


jurisdiction to sit in Judgment as a Court of appeal on a finding of fact given by the 
authority designated by law to give that finding. 

' There may be cases where even a finding of fact may be so outrageous, may be 
guch a travesty of truth, that it might be open to the petitioner to urge that the deci- 


“ ‘gion had been arrived at arbitrarily, capriciously.or mala fide. In such a case the 


' ground of interference by the High Court would not be that the finding of fact was 
erroneous but thas there was no finding at all, because in law a finding which is 
arbitrary or capricious or mala fide cannot be looked upon as a finding of fact re- 
quired by the relevant law. ` 

The error apparent on the face of the record which will justify the High Court 
` in issuing a-writ of certiorari is not any error in the sense that the tribunal or autho- ` 


l (1987) $2 I. T. Ra B74. No. 80 of 1956 : Miscellaneous No. 115 of 1956. 
“Decided, April 11, 1958. O, O. J. Appeal 
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rity takes one view of the ‘law rather than another, but the error must be an error 
so manifest that no reasonable person or reasonable judicial mind or leyal mind could 
possibly have came to the conclusion to which the authority came. The position is 
identical with regard to the writ of mandamus. Just as in the case of certiorari so also 
in the case of mandamus the statutory duty or obligatlon which would be the founda- 
tion of the writ of mandamus must be clear and explicit. If the law is uncertain, if 
the Court can take the view that the officer concerned could reasonably have taken 
a particular view of the law and acted on that view, then a writ of mandamus cannot 
lie. Nor would a writ of mandamus lie if there are disputed fact: and only a deci- 
sion on the facts would ultimately lead to the conclusion whether a statutory obliga- 
tion had been violated or not. ô 

B. N. Banerjee, Collector of Customs, Bombay v. Ramchand Sobhraj Wadhwani, 
Hari Vishnu Kamath v. Syed Ahmad Ishaque’ and Batak v. Surat Municipality", re- 
_ ferred to. < na 
Teas facts appear in the judgment. 
M. P. Laud, for the appellants. 
M. J. Mtstree, for the respondent. 


Cuagua C.J. This is an appeal from a judgment of Mr. Justice 8. T. Desai 
by which he dismissed a petition filed challenging an order passed by the Deputy 
Collector of Customs confiscating certain godda imported by the petitioners as 
having been imported contrary to law and, therefore, liable to be confiscated. 
The narrow question that we have to consider in this appeal is whether the deci- 
sion of the Customs Authority that the goods imported by the petitioners did 
not fall within the ambit of the import license issued to them is a decision which 
can be challenged by a petition, and if it can be challenged, whether a success- 
ful challenge has been made. 

Now, the facts briefly are that the import license was issued to the petitioners ` 
on July 18, 1955, and the license was for importing motor vehicle parts, and the 
description of these parta allowed to be imported had to be gathered from the 
serial numbers mentioned in the Import Trade Control Policy Book, the serial 
numbers being 293, 295 and 297 of Part IV. The license also indicated the 
limit of Re. 90,666 within which the goods permitted to be imported, had to be 
imported and the license also stated that the license will be subject to the condi- 
tions in force relating to the goods covered by the license, as described in the 
relevant Import Trade Control Policy Book,' or any amendment thereof made 
upto and including the date of issue. of the license, unless otherwise specified. 
Pursuant to this license the petitionerg indented from æ Japanese firm certain 
bearings which were described in the indent as motor vehicle water pump bear- 
ings, and a letter of credit also was opened through the Mercantile Bank of 
India and in the intimation given to the manager the goods in respect of which the 
letter of credit was opened were also described as motor vehicle water pump 
bearings. The appellants received a consignment of 6,200 pieces out of the goods 
indented and these goods were cleared by the Customs Authorities: A further 
consignment of 26,800 pieces arrived on January 15, 1956. The petitioners fill- 
ed in the necessary bill of entry. But the view taken by the Assistant Collec- 
tor of Customs, which view was communicated to the appellants, was that these 
goods had been imported in contravention of the Import Trade Control Regula- 
tions inasmuch as the goods exceeded the available quota of .75 per cent. of . 
the unutilized value of the import license. After that there was some corres- 
pondence between the petitioners and the Customs Autherities, with which we 
are not concerned, and ultimately the impugned order was passed on March 27, ` 
1956. The basis of the order was that the bearings imported by the petitioners 
were not water pump bearings and therefore they did not fall within the ambit 
of the import license. It is this order which is being challenged. 

1 (1955) O. O. J. No. 58 of 1955 1855 (Unrep.). - , 

Petition No. 141 of 1955), decided 2 955 18. 0. R. 1104. : 
by Ohagia O. J. and Deeal J., on August 19, 38 195%) 54 Bom. L. R. 992, 
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Now, before we deal with the challenge, it is perhaps necessary to restate the 
jurisdiction of this Court in matters where a party approaches it under art. 226 
of the Constitution and desires a writ of mandamus or certiorars to be issued 
oa an authority. If the attempt of the peitioners is to challenge a finding 
öl fact given by the Deputy Collector of Customs that these bearings were not 
water pump bearings, then it is clear that this Court would have no jurisdiction 
to sit in judgment as a Court of appeal on a finding of fact given by an autho- 
rity designated by the law to give the finding. Under the Sea Customs Act it 
is for the Deputy Collector of Customs to decide whether a particular article 
contravenes the law with regard-to imports, and if a party is aggrieved by that 
finding,ethe Sea Customs Act provides a right of appeal under s. 188. But it 
would be a total misreading of the provisions of art. 226 and the powers of this 
Court to issue the requisite writs to suggest or to assume that this Court under 
the guise of entertaining an application under art. 226 can constitute itself 
into a Court of appeal. That is not the function of art. 226 or the jurisdic- 
tion conferred upon this Court under that article. Mr. Mistree has argued 
that a finding of fact may be so erroneous as to constitute injustice to the sub- 
ject and if the Court were to refuse to interfere, it would be depriving itself 
of the wide jurisdiction conferred upon it under the article. That is a mistaken 
approach to the rights of citizens under the law. If the law creates a special 
tribunal with regard to investigation of facts, and confers a right of appeal 
to a special tribunal also created by law, then the right of the subject to get 
findings of fact corrected is restricted by law to approaching the tribunals 
designated by’law. It would be defeating the policy of the Legislature if the 
High Court was to assume jurisdiction on matters of fact when the law clearly 
indicated that such jurisdiction had been conferred upon independent autho- 
rities or tribunals. We do not suggest that there may not be cases where even 
a finding of fact may by so outrageous, may be such a travesty of truth, that 
it might be open to the petitioner to urge that the decision had been arrived at 
arbitrarily, capriciously or mala fide. But then the ground of interference 
would not be that the finding of fact was erroneous but that there was no find- 
ing at all, because m law a finding which is arbitrary or capricious or mala 
fide cannot be looked upon as a finding of fact required by the relevant law. 
But a finding of fact which is not vitiated by these considerations is a finding 
which must be respected by this Court and accepted by this Court, and it is 
only on the basis of that fmding that the Court can be invited to issue a writ 
either in the nature of mandamus or certiorari. 

Now, tt is unfortunate—and we say this with great respect to the learned 
Judge—that he was persuaded to allow evidence to be taken on the question whe- 
ther these particular articles fell within the ambit of the license or not, or, to 
use a different expression and to sum up what the learned Judge was doing, 
whether these parts which were imported by the appellants were water pump 
bearings, and having heard the evidence the learned Judge came to the conclu- 
gion that the decision of the Customs Authority was right. In our opinion, the 
learned Judge should not have permitted any evidence to be led. No one sug- 
gests that it is not permissible to a Judge on a writ to admit evidence in certam 
cases, but looking to the nature of the writ sought by the petitioners in this case 
_the adducing of evidence by either party, in our opinion, was entirely out of 

place. It was not open to the petitioners, in order to obtain a writ either of 
cerhiorars or mandamus, to challenge the basis of fact on which the order was 
passed, and we have, therefore, not permitted Mr. Mistree to go into the evidence 
led before the learned, Judge. How impossible the situation becomes, when evi- 
dence is permitted on a writ application which should not be permitted, is made 
clear from the fact that this appeal is largely an appeal challenging the finding 
of fact by the learned Judge. So ‘we have a finding of fact by the Deputy Col- 
lector, we have an appeal on that to the learned Judge below who finds ‘his 
own. and now Mr. Mistree solemnly wants us to sit in judgment on that 
finding and arrive at our own findings. Mr. Mistree says that he wants to 
reserve his right to go to a highey Court, if he is permitted to go to a higher 
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Court, and to argue the point that he was not permitted to go into the evidence. 
Yes, Mr. Mistree is quite right. Rightly or wrongly we have taken the view 
that evidence should not have been ‘permitted on the petition filed by the 
appellants challenging the order of the Deputy Collector. 

Now, the only writ that the petitioners could have asked for was either a 
writ of certiorari or a writ of mandamus. If we look upon the order of the 
Deputy Collector as a quasi judicial order, then it may conceivably be that the 
petitioners could ask for a writ of cerftorart. But the limitations upon this Court 
in issuing a writ of certiorari are now fairly well settled. This is not a case 
where the Deputy Collector has exercised jurisdiction not vested in him. This 
is not a case where any rule of natural justice have been violated. Therefore, 
the only head under which the petition can possibly fall is the head known as 
‘‘error apparent on the face of the record”, and, therefore, it is for the petition- 
ers to satisfy the Court that loqking at the order there is some error, which is 
apparent on the face of it. It is also now well settled that the error which is 
contemplated is not any error in the sense that the tribunal or the authority 
takes one view of the law rather than another, but the error which must be 
made clear is an error go manifest that no reasonable person or reasonable judi- 
cial mind or legal mind could possibly have come to the conclusion to which the 
authority came. The position is identical with regard, to the writ of mandamus. 
It is open to the petitioners to urge that in confiscating their goods the Deputy 
Collector was acting in contravention of the law and if he was so doing it would 
be open to the Court to issue a writ of mandamus asking him to forbear from 
doing what he was doing. But just as in the case of certtorars so also in the 
case of mandamus the statutory duty or obligation which. would be the founda- 
tion of the writ of mandamus must be clear and explicit. If the law is un- 
certain, if the Court can take the view that the officer concerned could reason- 
ably have taken a particular view of the law and acted on that view, then a 
writ of mandamus cannot lie. Nor would a writ of mandamus lie if there are 
disputed facts and only a decision on the facts would ultimately lead tó the 
conclusion whether a statutory obligation had been violated or not. 

Now, with this background let us turn to what the controversy between the 
parties is in this case. As we pointed ont, the import license permits the peti- 
tioners to import motor vehicle parts and we have to turn to entry 293, which 
admittedly is the relevant entry in the Import Trade Control Policy, to find 
out what motor vehicle parts mean, and they are described as l 

. “articles (other than rubber tyres and tubes and iron steel bolts and nuts for 
motor cars) adapted for use as perts and accessories of motor cars, including taxi- 
cabs but excluding those mentioned in Part H of the Schedule.” 
When we turn to Part O of the Schedule to find out what is excluded from 
these articles, we find that they are ball bearings of 1” in bore diameter and 
below other than those specified in Appendix XIV, with which we are not 
concerned. Therefore, reading serial art. 298 and item 19(1) (a)(i) in Part I 
of the schedule, it is clear that what was sought to be excluded from the import 
license were ball bearings of the particular diameter, and it is common ground 
that what the petitioners have imported are ball bearings of this diameter. 
Lf the matter had stood thus, no difficulty whatsoever could have been caused, 
because the exclusion being clear, if the petitioners imported the ball bearings, 
they would be contravening the import law. But in serial art. 293 there is a 
provision that the detailed licensing policy is given in Appendix X XVI, and 
when we turn to that Appendix, in cl. 9 it is provided: 

“Upto .T5 per cent of the face value of the licenses for motor vehicle parts grant- 
ed on the basis indicated in the previous paragraphs can be utilised for the import of 
ball bearings not specified in Appendix XIV to this Red Book” 

Therefore, having enacted a total prohibition against the import of ball bear- 
ings, we find a relaxation in Appendix XX VI, but that relaxation is only upto 
.75 per cent., and the view taken by the Customs Authority in this case is 
that in importing these ball bearings the pgtitioners have exceeded this .75 
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per cent. But the matter does not stop there. ‘Clause 9 goes on to say: 

‘However, water pump bearings, front axle inner bearings, front axle outer bear- 
ings, and clutch throw out bearings with forked outer races can be imported against 
the licenses for motor vehicle parts without restriction.” 

Therefore, the total restriction with regard to ball bearings having been relax- 
ed to the extent of .75 per cent., this clause goes on to give a further relaxa- 
tion and that is with r d to certain anodi bearings which are described 
in this clause and one of them are water pump bearings. Therefore, if there 
are.bearings which do not fall in the category of general ball bearings, but 
which could be classified as specific bearings, viz, water pump bearings, then 
with refard to those bearings no restriction whatever was put upon its import. 
In other words, the petitioners could import to the whole extent of their limit 
water pump bearings without offending against the provisions of their license 
or of the law. But what is to be borne in mind is that they could not import 
ball: bearings as such because:the prohibition against that was clear. The re- 
laxation only was in favour of certain bearings which -were specifically described 
as water pump bearings. Now, the controversy between the parties will be- 
come clear. The contention of the petitioners was and is that what they have 
imported are water pump bearings. On the other hand, the Customs Autho- 
rity says that what they have imported are ball and not water pump 
bearings. Now, to the extent that this view of the ms Authority is,a 
finding of fact, as we have already pointed ot that finding cannot be chal- 
lenged here. To the extent that the order turns upon the construction of the 
law, this Court may examine the order in order to find out whether the view 
taken of the law is so manifestly untenable that:the Gourt will not permit 
the order to stand. We must now, therefore, turn to the order itself to see 
whether the principle we have laid down maker it possible for us to quash the 
ies and to issue a writ either of certiorari or mandamus against the Customs 
uthority. 

‘The Deputy Collector says im his order that the importers were called upon 
to explain why penal action ‘should not be taken against them, and then he 
goes on to say: 

“The tmporters in their explanation as well as in personal hearing granted to 
them when they were represented by counsel emphasised the correctness and validity of 
the license produced for the goods imported. They also produced various catalogues 
of different manufacturers in support of their claim that the bearings imported by them 
were used In the water pumps of motor cars. They further contended that a previous 
consignment of similar goods had been allowed clearance against the same license. It 
‘was pointed to the Importers at the hearing that even on the basis of the catalogues pro- 
duced by them the bearings in question had uses other than in water pumpe, eg, as 
clutch spigot, dynamo and gear box bearings.” 

Having set out these considerations, the Deputy Collector goes on to, say: 

“It is thus clear that these bearings imported have several uses of which their use 

in water pumpe is only one,” 

From this he draws the inference: 

. “They are, therefore general purposes bearings which cannot claim the benefits ad- 
miasible to water pumps bearings. I am also inclined to consider from the evidence 
produced that the term ‘water pump bearing’ can refer only to those specially adapted 
for water pumps and fitted with spindles, etc. In any case, the general nature of the 
bearings imported, as seen from the catalogues and other literature, makes it clear that 
they are not ‘water pump bearings’.” 

Now, the whole burden of Mr. Mistree’s song, as far as we are able to.under- 
stand, is that we have here a clear finding that one of the uses of these bearings 
is that they can be used as water pump bearings, Let us put this in- another 
way. What the Deputy Collector really finds, and Mr. Mistree accepts that 
expression, is that these are multi-purpose bearings, they serve many purposes, 
-one of the purposes is the purpose of water pumps, and Mr. Mistree says that 
if once that finding has been arrived at, then in law there is a clear error that 
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these are not water pump bearings, for the purpose of exemption under the 
Import Trade Control Policy Regulations. Let us put the case most favour- 
ably to the appellants. It is possible to argue that if the bearings imported 
by the appellants can be used as water pump bearings, then it is irrelevant 
if they can be used for several other purposes, inasmuch as the law does not 
require that the ball beari should be exclusively used as water pump 
bearings.’ In the absence of any such provision, the fact that a parti- 
cular article can be used for other purposes does not make the article a differ- 
ent article. The article remains the same although it may have several uses. 
But can it be seriously suggested that this is the only possrble view of cl. 9 of 
Appendix XXVI? Let us look at the view that the Customs Authomty has 
taken. The view is that looking to the nature of the license issued, looking to 
the restriction placed by Government upon the general import of ball bearings, 
looking to the fact that only .75sper cent of general ball bearings coujd be im- 
ported under the license, when cl. 9 permits an import license holder to Import 
water pump bearings, the bearings which are imported in order to be cha- 
racterised as water pump bearings must be bearings which must be primarily 
used as water pump bearings. The prinfary purpose for which they were 
manufactured must be that they should serve as water pump bearings, and the 
Customs Authority says that he is satisfied that these bearings were not intended 
primarily to serve as water pump bearings, they could be used for half a dozen 
things, and inasmuch as they can be used for half a dozen things, they are gene- 
ral ordinary ball bearings and not water pump bearings. How can it possibly 
be said that this view which is taken by the Customs Authority is so manifestly 
absurd or erroneous that this Court cannot permit that view to stand on the re- 
cord, and how could it possibly be said that in taking this view and confiscatmg 
the goods of the petitioners the Deputy Collector has acted contrary to the 
mandate of the Legislature and that he has failed to discharge his statutory 
duty in permitting the import of these goods and has contravened the law by 
confiscating the goods? In order to succeed, if we might repeat, if is necessary 
that the petitioners must satisfy us that the view taken by the Deputy Collector 
is a view which it is impossible for any reasonable person to take. How im- 
possible the argument of the petitioners is may be seen from the fact that on the 
record of this very case there appears the view of the learned Judge below 
who has taken the same view as the view taken by the Deputy Collector of 
Customs. It is true that the view was taken after evidence was given, but the 
Deputy Collector also says in his order that he consulted catalogues and consi- 
dered various matters before he came to a particular conclusion. 

There is one decision which has some bearing on the question that we have 
to decide which has been canvassed by both the sides and that is an unreported 
judgment of this Court in B. N. Banerjee, Collector of Customs, Bombay v. 
Ramchand Sobhraz Wadhwam'. There we were concerned with the proper duty ' 
which was to be paid on a fountain-pen with a gold cap, and the question that 
arose was whether the fountain-pen fell under item 45(2) or 61(8) of the sche- 
dule to the Indian Customs Tariff. Item 46(3) dealt specifically with fountain- 
pens and item 61(8) was a general item, and the view that Mr. Justice Tendol- 
kar took and which view was confirmed by the Court of appeal was that in- 
asmuch as there was a specific article which dealt with fountein-pens it was 
impossible to take the view that fonntain-pens could be treated in some other 
general article dealing with gold parts, and, in our judgment, we have em- 
phasised that the only possible view that we could take of the construction of 
item 45(3) and item 61(&) was that for the article in question item 45(3) ap- 
plies and not item 61(8). Therefore, when we analyse that decision, it is clear 
in the first place, that there was no disputed question of fact, no finding of . 
fact. was challenged, and both sides were agreed that the article to be adjudi- 
cated upon was a fountain-pen. The only question of law was whether it fell 
ander one entry or another. The Customs Authorities took, the view that it 


1 (1955) O. O. J. Appeal No. 53 of 1985 decided by Chagla O.J., and Desai J., on August 
(Miscellaneous Petition No. 141 of 1955), 19, 4955 (Unrep.). 
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fell under one entry, we took the view that it fell under the other entry, but 
we took the view making it clear that the view of the Customs Authorities was 
an entirely untenable view and that the error was manifest on the record. I£ 
that had been the position here, we would certainly have interfered with the 
order of the Deputy Collector: "But as we have already pointed out, the facts 
which we have to consider Here are entirely different from the facts which we 
had to considér in the fountain-pen case. 
- Reference was also made by Mr. Land to a recent decision of the Supreme 
Court in Harv Vishnu Kamath v. Syed Ahmad Ishaque', where the Supreme 
Court has re-emphasised the limited jurisdiction exercised by the Courts when 
erita of cerhorari. At p. 1121 Mr. Justice Venkatarama Ayyar, who 

delivered the Judgment of the Court sums up the propositions which emerge 
from the authorities that he has considered, and the only proposition it 18 neces- 
sary to refer to is proposition (3): ° 

“The Court issuing a writ of certiórari acts in exercise of a supervisory and not ap- 
pellate furisdiction, One consequence of this is that the Court will not review findings 
of fact reached by the inferior Court or Tribunal, even if they be erroneous. This is 
on the principle that a Court which has jurisdiction over a subject-matter has jurisdic- 
tion to decide wrong as well as right, and when the’ Legislature does not choose to confer 
a right of appeal against that decision, it would be defeating its purpose and policy, if a 
superior Court were to re-hear the case on the evidence, and substitute its own findings 
in certiorari.” l 
Dealing with the question of error of law at p. 1128 the learned Judge accepts 
the principle laid down in the judgment of this Court in Batuk v. Surat Mune 
cpalty® that no error could be said to be apparent on the face of the record 
if’ it was not self-evident, and if it required an examination or argument to 
establish it. The learned Judge says that this might afford a satisfactory basis 
for decision in the majority of cases. But even this may not work in all 
because the opinion of Judges must differ as to when an error is self-evident 
and when it is not. 

The result is that we have come to the conclusion that the order made by the 
Deputy Collector does not disclose any manifest error of law, nor does it clearly 
show that there has been any contravention of statutory duty on the part of 
the Customs Authority. The petitioners were, therefore, not entitled either to 
a ‘writ of cerftorars or a writ of mandamus or any other writ under art. 226. 
We have come to this conclusion without considering the evidence which the 
learned Judge has considered. It would be sufficient to say that the learned 
Judge’s view was after careful consideration of the evidence that an article 
of general use could not be equated with a specific article expresaly specified 
in the license simply because it was possible in some cases to use t article 
in place of the latter. 

The result is that the appeal must fail and is dismissed with costs. 

Liberty to the respondents’ attorneys to withdraw the sum of Rs. 500 depo- 


sited in Court. 
Appeal dismissed. 


Solicitors for the appellants: Crawford Bayley and Co. 
Solicitor for the respondents: N. B. Vak. 


1 [1955] 1 8. O. B. T104 _ 2 (1952) 54 Bom. L. R. 922. 
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APPELLATE CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 
DIGAMBARRAO BINDU v. DEORAO KAMBLE.* 
Representation of the People Act (XLIII of 1951), Secs. (4), 33(2), 33(6), 34, 37, 55, 10 

—Constitution of India, art. 330—One seat in two member Constituency reserved for 
Scheduled Caste—Member of Scheduled Caste obtaining highest number of votes fn 
general election and another candidate, also member of Scheduled Caste, coming next 
—Such other candidate elected to the other seat which was not reserved—Validity of 
election of such candidate on ground that he was nominated only for seat. 

The reservation of seats for the Scheduled Castes does not mean that if there is a 
two member constituency and one seat is reserved for the Scheduled Caste, only 
one member of the Scheduled Caste can be elected to the Parliament. Reservation 
means that at least one membef should be elected. There is nothing in l&w to pre- 
vent both the seats being held by members of the Scheduled Caste and electors voting 
for two members of the Scheduled Caste to represent them in Parliament. 

The election is one, and the principle of reservation comes into play in order to con- 
fer a privilege upon a member of the Scheduled Caste. But that privilege does not 
detract from the fact that the member of the Scheduled Caste is an Indian citizen 
having all the qualifications to contest the general seat, and if electors choose to have 
confidence in a member of the Scheduled Caste so as to elect him for the general 
seat, the fact that he was nominated only for the reserved seat cannot possibly mili- 
tate against the validity of his election. Therefore, a separate nomination is not re- 
quired for the purpose of a member of the Scheduled Caste contesting a general seat 
and the member of the Scheduled Caste is qualified by his very nomination to the 
reserved seat to contest the general seat as well 

In a two member constituency, one of the two seats for election to the Lok Sabha 
was reserved for the Scheduled Caste. In the general election the result of the votes 
obtained by the four candidates who stood for the election was that respondent No. 1, 
who was a member of the Scheduled Caste, obtained the highest number of votes, 
respondent No. 2 who was also a member of the Scheduled Caste, came next, then 
came the petitioner and respondent No. 3. Respondent No. 2 was elected to the 
‘other seat which was not reserved. The petitioner challenged the election of respond- 
ent No. 2 on the ground that inasmuch as respondent No. 2 was nominated to the 
reserved seat and was not nominated for the general seat, respondent No. 2 could 
only be elected for the reserved seat and could not be elected for the general seat:— 

Held, that inasmuch as respondent No. 2, in addition to bemg a member of the 
Scheduled Caste, had all the other qualifications which the petitioner and respondent 
No. 3 had, when he put forward his candidature for the reserved seat, automatically 
he was entitled to stand for the general seat and in the nomination paper filed by 
him for the reserved seat was implicit the nomination for the second seat which was 
not the reserved seat, and 

that, therefore, the challenge to the election of respondent No. 2 was not justified. 
Tua facts appear in the judgment. 


G. A. Hkboge, with H. C. Vaishnav, K. B. Deshpande, J. §. Sawant and 
8: C. Newaskar, ‘for the appellant. 
Y. 8. Mengle and P. 8S. Nadkarm, with P. P. Tajane, for respondent No. 2. 


Cuaaua C.J. This ig an appeal from a decision of the Election Tribunal 
holding that the election of Harihar Sonule to the Lok Sabha was valid and 
the petition filed by the defeated candidate Digambar Rao Bindu. 
Now, the constituency, with which we are concerned, is a two member consti- 
tuency of Nanded, and one of the two seats is reserved for the Scheduled Caste. 
In the general election, the result of the votes obtained by the four candidates 
was as follows: 
a ag acm ae ae ae 1,77 ,288 
Hari Har Sonule obtained še -- - 1,490,683 


Bia laa 1958. Election Finib Appeal No. 160 of 1988. 
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Digambar Rao .Bindu obtained s T Ss me 1,46,688 
and 


Vajendra Kabra obtained .. 182,075 


Kamble was declared elected to the zama sat and ‘Sonule was declared 
elected for the other seat which was not reserved, and it is the chcuen of 
Sonule which was challenged by the petitioner. 

We had a very able and interesting argument presented to us on behalf of 
Bindu by Mr. Ekbote, and his main contention is that inasmuch as Sonule was 
nominated for the reserved seat and was not nominated for the general seat, 
Sonule,can only be elected for the reserved seat and cannot be elected for the 
general*seat. Now, in our opinion, that contention overlooks the basic princi- 
ples of Election law in our country and the principle underlying the reserva- 
tion of seats. Before we deal with the technical aspect of the matter—and 
after allethe Hlection law is a technical law-elet us-consider the broad and 
general of the matter. Our Constitution contemplates only one clase of 
citizens. It makes no distinction between a citizen and a citizen on grounds of 
caste, community or colour and in order to carry out both the idea of common 
citizenship and a secular State, it provides for one Common Electoral Roll; and 
every one, who is a citizen, and who has attained a certain age and who is not 
otherwise disqualified, ia entitled to be on this common roll and elections are 
held from each constituency delimited for that purpose by citizens on the roll 
voting for those who stand for election. The one unusual feature, which our 
Constitution has introduced and which one does- not find in the Constitution 
of other countries, because conditions in our coun are different, is that cer- 
tain special rights are conferred upon members of the Scheduled Caste and 
‘Scheduled Tribes, 

Now, in order to understand Mr.’ Ekbote’s contention and to arrive at a cor- 
rect conclusion, one must clearly realise what these special privileges conferred 
upon the members of the Scheduled Caste are. Fortunately, they have not 
been given the right to elect their representatives in a separate electorate. Nor 
have they been allowed to have a separate roll consisting of members of the 
Scheduled Caste. The only privilege which the Constitution confers upon them 
is the privilege of having seats in Parliament commensurate with their popu- 
lation, and in order to carry out this object, as in the prevailing social condi- 
tions it may not be possible to obtain a proper representation for the members 
of the Scheduled Caste, the Constitution has provided that seats should be re- 
served for the Scheduled Caste proportionate to their population. Now, the 
reservation clearly means that whatever the verdict of the electorate, certain 
number of members of the Scheduled Caste must be returned to Parliament. 
In other words, when a member of the Scheduled Caste contests an election 
with others who do not belong to the Scheduled Caste, he has this advantage 
that with regard to the reserved seat, whatever the number of votes he may 
Becure, one seat must go to the member of the Scheduled Caste and the mem- 
ber of the Scheduled Caste who gets the largest number of votes would secure 
the seat, although in relation to the members of the other communities or 
castes, he might have secured much lees votes. But it must be clearly realised 
that the reservation is a privilege, it is a concession which the Constitution 
makes to the Scheduled Oaste, which is something more than what the members 
of other communities are entitled to and which must not be construed in any 
way as to cut down the ordinary rights which a member of the Scheduled 
Caste has along with the other citizens of India. 

Now, a member of the Scheduled Caste is as much a-citizen as a member of 
any other caste. He is on the same electoral roll; he has the same right ‘to 
vote.and he has the same right to be elected. Therefore, the reservation does 
, not mean that if there is a two member constituency and one seat is reserved 
for the Scheduled Caste, only one member of the Scheduled Caste can be 
elected to the Parliament. Reservation means that at least one member should 
be elected. There is nothing in law to prevent both the seats being held by 
members of the Scheduled Caste*and electors voting for two members of the 
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Scheduled Caste to represent them in Parliament. It is not as if the Consti- 
tution while setting ita face against separate electorates and separate rolls 
permits a sort of compartmental election in a multi-member constituency where 
a reservation is made for e member of the Scheduled Caste. The election is 
not compartmental. The election is general, and it is only when the résulte 
are declared that the question arises whether the reservation clause has come 
into play or not. Now, take this very election; it was a two-member consti- 
tuency and one seat was reserved for the Scheduled Caste. Inasmuch as Kam- 
ble topped the poll and as he was a member of the Scheduled Caste, he was 
automatically elected and strictly the principle of reservation had not to be 
invoked. That principle. would have to be invoked only if the first two seats 
had gone to persons who were not members of the Scheduled Caste. Then the 
Re Officer would have had to look at the list and find out a. member 
of the Scheduled Caste who obtained the highest number of votes. But,‘as we 
have just observed, inasmuch as Kamble received the confidence of his voters 
and was brought in at the top of the poll, in reality he came in not as a result, 
of reservation but as a result of securing the highest number of votes from the 
electors. Kamble having been elected, no further question with regard to the 
Scheduled Caste arose and whoever was the person who stood second had the 
Tight to be elected. 

Now, where Mr. Ekbote goes wrong is this that he wants us to consider the 
fact that although Sonule received the next largest number of votes after 
Kamble, he had the label of Scheduled Caste attached to him, and, therefore, 
the Scheduled Caste having already received one seat and Sonule not having 
been nominated for the general seat, he should not have beem elected but the 
third man, Bindu, should have been elected. Now, that submission is totally 
opposed to the basie principles which we have sought to enunciate. Once a 
member of the Schedule Caste was elected, which in this case was Kamble, no 
further question of considering the caste os community of the other members 
can possibly arise. They all stand on the same footing; they have the same 
rights and it is left to the electors to elect whomsoever they liked. It is diff- 
cult to understand on principle, apart from the technical rules with which we, 
shall deal, why Sonule should have filed two nomination papers instead of one. 
As a matter of fact, in this case he had filed 4 nomination papers, but that was 
done by him for abundant caution lest one or other of them should be defect- 
tive. But we will assume for the sake of this argument that he had filed only 
one nomination paper making the requisite declaration that he was a member 
of the Scheduled Caste and that he was contesting for the reserved seat. Now, 
is there anything in principle which necessitates his filing a second nomination 
paper declaring his intention to contest the general seat? A member of -the 
Scheduled Caste must have all the qualifications which a citizen not belonging 
to that caste must possess in order to contest the election. In order to qualify 
for the reserved seat, a citizen in India should have something more than what 
the other citizens possess and that something more is that he should be a 
member of the Scheduled Caste. But inasmuch as Sonule had all the other 
qualifications which Bindu or Kabra had when he put forward his candidature 
for the reserved seat, automatically he was qualified to stand for the general 
seat and in the nomination paper for the reserved seat was implicit the nomi- 
nation for the second seat which was not the reserved seat. It is difficult to 
understand why any candidate who ig entitled to be returned for one seat 
should file his nomination for two seats; and the only way Mr. Ekbote can 
explain this position is that according to him the two seat# are entirely different, 
they should be separately treated, separately looked upon and separately con- 
tested. He wants us to draw an impassable barrier between the seat reserved 
for the Scheduled Caste and the general seat. In our opinion, neither the 
Constitution nor the Act nor the principles which we have enunciated support 
the contention of Mr. Ekbote that the two seats should be put in separate com- 
partments. The election, it must be remembered, is one, and the principle 
of reservation comes into play in order to confer a privilege upon a member 
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of the Scheduléd.Caste. But that privilege does not detract from the fact that 
the member of the Scheduled Caste is an Indian citizen having all the quali- 
fications to contest the general seat, and if electors choose to have confidence 
in a member of the Scheduled Caste so as to elect him for the general seat, the 
fact that he was nominated only for the reserved seat cannot possibly militate 
against the validity of:his election. 

Now, with these principles in mind, let us turn to the relevant provisions of 
the Act. The first and the most important provision is sub-cl. (4) of a. 54 and 
this deals with the counting of votes: 

“Tf the number of contesting candidates qualified to be chosen to fill the reserved 

seats exceeds the number of such seats, and the total number of contesting candidates 
also exceeds the total number of seata to be filled, a poll shall be taken; and after the 
poll has been taken, the returning officer shall first declare those who, being qualified 
to be chogen to fill the reserved seats, have securedethe largest number of votes, to be 
duly elected to fill the reserved sents,...” 
So, this is the first duty of the Returning Officer, and in this cass, as we have 
already pointed out, Mr. Kamble having received the largest number of votes 
was duly declared to be elected to fill the reserved seat; and then comes the 
provision which has raised some controversy as to its interpretation in this 
appeal: 

“Then declare such of the remaining candidates as have secured the largest number 
of votes to be duly elected to fill the remaining seats.” 

Now, giving to this language ita plain and natural meaning, it is clear that 
after Kamble was declared to be elected, the duty of the Returning Officer was 
to turn to the rémaining candidates and find out who has secured the 
number of votes among them and declare him to be elected. What Mr. Ekbote 
gays is that when you construe the expression ‘‘remaining candidates’’ you’ must 
exclude Sonule from the candidates. We find no warrant for this submission. 
If the election was one—and we hdve all the time been emphasizing that basic 
fact—then the election of Kamble for the reserved seat left not only Bindu and 
Kabre but also onule as the remaining candidates. They were remaining 
candidates in the sense that they were not elected and it is from the category 
of these remaining candidates that the Returning Officer has to declare that 
one is elected who has naturally obtained the largest number of votes. It seams 
to us that the language used in the last part of s. 54(4) is clear and presents 
no difficulty. If the Returning Officer had proceeded differently, he would 
have.contravened the provisions of this sub-section. He would have no autho- 
riy to exclude from consideration of remaining candidates Sonule who had not 
been returned to fill the reserved seat. 

Now, here again, Mr. Ekbote says that Sonule is not a remaining candidate 
because he has not filed his nomination paper for the general seat, and, there- 
fore, we again come back to the only question that has been raised on this peti- 
tion: Whether there is anything in the Act which required Sonule to file two 
nomination papers for the seat that he was contesting. Now, he was contest- 
ing one seat for Parliament. Being a member of the Scheduled Caste, he was 
contesting the reserved seat. If he failed to get that seat, he was still contest- 
ing a seat for Parliament and in that case the seat would be the general seat and 
not the reserved seat. Now, we must find something clear and categorical in 
the Act which requires a member of the Scheduled Caste separately to file a 
nomination to the effect that he was contesting the reserved seat and he was 
also contesting the geyeral seat, although in Jaw and apart from the principle 
of reservation, he would be entitled to be elected for that seat if he got a suff- 
ciently large number of votes from the electorate. 

Now, turning to the provisions with regard to nomination, s. 32 of the Act 
provides : 

“Any person may be nominated as a candidate for election to fill a seat if he is 
qualified to be chosen to fill that seat under the provisions of the Constitution and this 
Act.” - 
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I is true that in the oa of a‘ candidate a a his qualification, 
apap ae out, has to be ee more than me ” qualification of a 
soft not belonging to the Scheduled Caste 

Then, we come to s. 83(4): 

“In a constituency where any seat is reserved, a candidate shall not be deemed to 
be qualified to be chosen to fill that seat unless his nomination paper contains a declara- 
tion by him specifying the particular-caste or tribe of which he is a member and the 
area in relation to which that caste or tribe is a Scheduled Caste or, as the case may 
be, a Scheduled Tribe of the State.” 

Now, this is a qualification which a candidate for a reserved seat 
requires, and in the case before us Sonule had made the necessary declaration. 
He was also qualified to be a candidate for the general seat because without 
such a qualification he would not be qualified even for the reserved seat. There- 
fore, all that s. 83(2) requires ia,a separate declaration in the nominatjon-paper 
in the case of a person who is contesting a reserved seat. Then a. 33(6) provides 
that nothing in this section shall prevent any candidate from being nominated 
by more than one nomination paper for election in the same constituency; and 
we agree with the view that the Tribunal has taken that this sub-section, while 
assuming the ordinary principle that there could be only one nomination paper 
for one seat, permits more nomination papers to be filed for greater caution 
and for greater safety leat a single nomination paper be rejected due to any 
een A Ekbote wants to rely on this sub-section for contending that this 

rescribes two nomination papers in the case of a member of the 
Schoduiod aste who is contesting both the reserved seat and the general seat. 
Now, strictly, sub-a. (6) of s. 88 throws no light either way on the controversy 
which we have to decide. 

Now, s. 84 is rather interesting. It provides for deposits and gives a special 
concession to a member of the Scheduled Caste that instead of Rs. 500 he has to 
oe only Re. 250, and Mr. Ekbote concedes that even if a member of the 

eduled Caste contests the general seat and even if he files two nomination 
papers he has only got to make this deposit. Now, the fact that only one ah pe 

to be made goes to ahow that in the eye of law a candidate can only be 

ed to one seat and it makes no difference whether that seat is a reserved seat or 
a general seat. The deposit is in relation to his attempt at being returned to 
Parliament. It makes no difference how he is returned, whether as a member 
of the Scheduled Caste or as a member of any other caste. So long as he is 
qualified, eo long as he is properly nominated, the only significant question that 
has got to be considered is whether he has been elected to Parliament by his 
fellow citizens, and it is for the purpose of that election that s. 34 requires a 
deposit and a special privilege is conferred upon .a member of the Scheduled 
Caste that his deposit should be Rs. 250 and not Re. 500. 


Mr. Hkbote has referred to s. 37, which deals with withdrawal of candidature 
and Mr. Ekbote’s contention is that if our view were to be accepted, then it 
would not be open to a member of the Scheduled Caste to withdraw from his 
candidature for the reserved seat and continue his candidature for the general 
seat or vice versa. Now, that submission is again based on a view, which is not 
the correct view. Sonule could not divide himself into two se te entities, a 
member of the Scheduled Caste and an Indian citizen, He steed himself for 
election and under s8. 37 it was open to him to withdraw his candidature within 
the time mentioned in that section. If he withdrew, that was an end ôf the 
matter. He could not say that I will withdraw as a metpber of the Scheduled 
Caste and not as an Indian citizen or I will withdraw as an Indian citizen and 
not as a member of the Scheduled Caste. Underlying all these submissions ‘of 
Mr. Ekbote is ths view that the Constitution still retains the distinction between 
one citizen and another. The distinction is there but it is for a limited purpose 
and it would be wrong to give that distinction a wider connotation or a wider 
effect which was not intended by the Constitution itself. 


Then, we have s. 55, which is enacted for ayoidance of doubt, and this section 


a. 
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emphasises the fact that a member of the Scheduled Castes or of the Scheduled 
Tribes shall not be disqualified to hold a seat not reserved for members of those 
castes or tribes, if he is otherwise qualified to hold such, seats under the Con- 
stitution and this Act. This section was enacted: precisely to meet arguments 
similar to those advanced by Mr. Ekbote. The Act makes it clear that the fact 
that a member of the Scheduled Caste is qualified for the reserved seat does not 
disqualify him for the other seat. What Mr. Ekbote points out is the expres- 
gion ‘‘is otherwise qualified’’ and he reads in that expression a filing of a nomi- 
nation paper. In our opinion, the expression ‘‘is otherwise qualified’’ means 
that he haa all the qualifications required under the Constitution or under the 
Act, and if filing of a nomination paper is not required under the Act, then 
we eantot read that qualification ins. 55. 

Section 149 deals with casual vacancies and Mr. Ekbote says that for this 

section also a reserved seat is considered as a separate entity and what is urged 
by him is that if a reserved seat were to bec&me vacant, then it would have 
to be filled up only by a member of the Scheduled Caste. It is perfectly true 
that in such a situation only the members of the Scheduled Caste would be able 
to contest for the election and no question of reservation or the problem that 
we are considering will arise. We do not understand how that section can 
possibly throw any light on the question as to whether a separate nomination 
is required for the purpose of’ a member of the Scheduled Caste contesting a 
general seat. 
_ Our attention has been drawn by Mr. Ekbote to the relevant provisions of 
the Constitution. Article 84 deals with the qualifications for membership of 
Parliament and the qualifications are: Citizens of India, age in the case of a 
seat in the House of the People is not less then twenty-five and such qualifica- 
tions as may be prescribed by or under any law made by Parliament; and the 
Representation of the People Act has enacted s. 4 which requires qualifications 
in the case of a reserved seat that he must be a member of the Scheduled Caste 
and in the case of any other seat that he should be an elector for any Parliamen- 
tary constituency. Article 325 prescribes a general electoral roll. Article 326 
prescribes adult suffrage and confers that right upon every adult of not less 
that 21 years of age on the General Roll unless he is disqualified on any one 
of the grounds mentioned in that article; and art. 830 is the article which con- 
fers upon the Scheduled Caste or the Scheduled Tribes the privilege of reser- 
vation of seata to the House of the People proportionate to their population. 

It was suggested by Mr. Ekbote that to decide what we propose to decide 

would be tantamount to conferring upon the members of the Scheduled Caste 
a privilege higher than that conferred by art. 330 and to discriminate between 
members of the Scheduled Castes and those who do not belong to those castes. 
We find this argument very difficult to appreciate. What is urged is thata 
member of the Scheduled Caste is entitled to fight a reserved seat on the nomi- 
nation paper filed by him as a member of the Scheduled Caste. To permit him 
to fight a general seat without the necessary nomination would constitute a 
discrimination between him and a member of the other castes, who would have 
to file a proper nomination. Lf we are right in the view that we have taken 
that no separate nomination is necessary and that a member of the Scheduled 
Caste is qualified by his very nomination to the reserved seat to contest the 
general seat as well, then no question of discrimination can possibly arise. 
' Having considered the relevant provisions of the Representation of People 
Act and the'provisions of the Constitution, we are of opinion that the. Tribunal 
was right in the decigion that it came to and the challenge to the election of 
Sonule is not justified. E , 

The result is that the appeal fails and must be dismissed with costs. 

l : Appeal’ dismissed. 
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~ Before Mr. Justice Chatnani and. Mr. Justice Tarkunde. 


MELA KABHAT v. MOTIBHAI KAHANDAB PATEL.* 

ap Tenancy and Agricultural Lands Act (Bom. LXVI of 1948), Secs. 70(b), 74(1) (a) 
—Whether Mamlatdar competent under Act to pass declaratory orders about tenancy 
righte—Mamlatdar whether con grant injunction under Act. 


"Under the Bombay Tenancy and Agricultural Lands ‘Act, 1948, the Mamlatdar is 
competent to entertain and decide an application for.a declaration that a person is 
or is not a tenant ~a‘ 
j Dhondi Tukaram v. Dadoo Piraji; agreed with. 
i; Maganbhai Kesarbhai Patel v. The Bombay Revenue Tribunal," referred to. 
It is not ‘within the powers of the Mamlatdar under the Bombay Tenancy and 
. Agricultural Lands Act, 1948, to grant an injunction. 
Lalbhat Girdhorlal v. The Jarod Jotnt Co-operative Farming Society,” agreed with. 
Ama Yeshwant Dhavgne v. Vithabi Shankar Karade, referred jo. ° 


. Tue facta appear in the judgment. 


H. k. Gokhale, for the petitioner. 
N. V. Karlekar, for opponent No. 1 . 

TARKUNDE J. The petitioner claims to be a tenant of an agricultural land at 
Amla, a village in the territory of the old Baroda State. The land belonged 
originally to one Mohansingh. On May 12, 1982, Mohansingh passed a posses- 
sory mortgage of this land in favour of one Becharbhai Ranchhodbhai. The 
mortgage was to be redeemed after 15 years. On November 27, 1942, Mohan- 
singh sold the equity of redemption of the land to the present opponent No. 1, 
Motibhai. Motibhai redeemed the mortgage on March 16, 1956, and thus be- 
came the full owner of the land. Now, the father of the petitioner was an old 
tenant of this land. On the father’s death in 1961 the petitioner continued to 
cultivate the land as a tenant. In 1952, however, the name of opponent No. 2, 
Gordhandas, was shown in the Record of Rights as a tenant. It appears that 
this entry was false, and that opponent No. 2 Gordhandas was merely a cook 
of opponent No. 1. In 1956 the petitioner filed an application before the Mam- 
latdar against opponents Nos. 1 and 2, claiming, firstly, a declaration that he 
was a protected tenant under the Tenancy Act, secondly, an injunction restrain- 
ing opponents Nos. 1 and 2 from disturbing his possession of the land, and 
thirdly, a declaration that the purchase of the equity of redemption by oppo- 
nent No. 1 was contrary to law and invalid, 


. The Mamlatdar held that the petitioner, and not opponent No. 2, was the 
tenant of the land in dispute, and granted him a declaration that he was the 
tenant, and also ordered opponent No. 1 to refrain from disturbing the peti- 
tioner’s possession. On appeal filed by opponent No. 1, the Prant Officer con- 
firmed the order of the Mamlatdar. Opponent No. 1 went in revision to the 
Bombay Revenue Tribunal, and the Tribunal set aside the orders of the Mam- 
latdar and the Prant Officer and dismissed the original application filed by the 
petitioner. Against this decision of the Revenue Tribunal the petitioner has 
filed this Special Civil Application. 


' The question whether the petitioner is a tenant protected by the Bonny 
Tenancy and Agricultural Lands Act, 1948, depends in this case upon whether 
the petitioner’s family was a tenant of the original mortgagor or whether it 
was introduced on the land for the first time by the mortgagee. The land in 
dispute being in the territory of the old Baroda pile, the Bombay Tenancy 


* Decided,’ Maroh 20/24, 1958. Special Civil 8 (1957) 8 Oivil Application No. 2051 

lication No. 59 of 1958. ef 1957, P a Bae a on 
1952) 55 Bom. L. R. 668. November 18, 1957 (Onrep.). 

2 {1987} ial Civil Application No. 278 4 (1946) Civil KER IA No. 497 

of-1957, deci by Dixit snd Shelat JJ., on of 1956, decided: by Shah and Vyas JJ., on 


July 18, :1957 (Unrep.). June 23, 1956 (Unrep.). 
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and Agricultural Lands Act, 1939, was never made. applicable thereto. The 
Bombay Tenancy and Agricultural Lands Act, 1948, was made applicable to the 
territory on July 31, 1949. If the petitioner were merely the tenant of the mort- 
gagee in possession, then on the redemption of the mortgage his tenancy came to 
an end under s. 111(c) of the Transfer of Property Act. He cannot'in that case 
claim the protection of s. 4 of the Tenancy and Agricultural Lenda Act, 1948, 
because that section does not protect a ‘‘mortgagee in possession’’, which expres- 
sion has been held to include a person claiming through a mortgagee in possession. 
That position is now established by recent decisions of this Court. If, however 
the family of the petitioner was initially a tenant of the mortgagor, it would 
be possible for the petitioner to contend that he is not covered by the expres- 
gion ‘‘nfortgagee in posseasion’’-in s. 4 of the Act of 1948, so as to be excluded 
from the protection of that section. The petitioner would then be a person 
lawfully cultivating the land when the Act became applicable to the area in 
question en July 31, 1949, and would be deemed to be a tenant so as to be en- 
titled to the declaration which he seeks. 

The Revenue Tribunal has, with respect, correctly appreciated this aspect 
of the case. It held that the crucial question was whether the family of the 
petitioner was a tenant of the mortgagor or whether it was introduced on.the 
land as a tenant by the mortgagee in possession. On this point the Revenue 
Tribunal has observed that according to the Mamlatdar the petitioner was a 
tenant of the mortgagor, and that this finding was apparently confirmed by the 
Prant Officer. The Tribunal, however, held that this finding was not support- 
ed.by any legal evidence, and, therefore, it set aside the orders of the Mamlat- 
dar and. the Prant Officer and dismissed the original application. The only ' 
evidence about the petitioner being the tenant of the Mere eeor was contained 
in a statement made by the petitioner before the Talati It appears that the 
Mamlatdar had sent the tenant’s application to the Talati for investigation, 
and the Talati had taken down a statement of the petitioner on which reliance 
was placed by the Mamlatdar. The Revenue Tribunal held that this statement 
could not be regarded as evidence. The Tribunal, also held that even if this 
statement were regarded as evidence, the petitioner could not have any personal 
knowledge about the tenancy before the possessory mortgage, and that his state- 
ment could not be relied upon for showing that his family was a tenant on the 
land from before the mortgage. ; 

It oo ee to us, however, that neither the Mamlatdar nor the contesting 
parties had any clear idea in this case as to the proper issues on which evidence 
had to be led. This is obvious from the issues actually raised by the Mamlat- 
dar in his judgment The first issue was, whether the petitioner proved that 
he is a tenant. The only other relevant issue was issue No. 4, whether the 
landlord proved that the petitioner’s rights as a tenant of the mortgagee were 
terminated. No issue was raised on whether the petitioner's family was 
Initially a tenant of the mortgagor. It is only recently that as a result of some 
of.the decisions of this Court it has become clear that, in a‘case like this, the 
alleged tenant has to show that he was the tenant of the mortgagor and not 
merely the tenant of the possessory mortgagee. That being so, we think that 
the proper order that the Revenue Tribunal should. have passed-in this case 
was to remand the case for recording evidence on the .question whether. thé 
family of the petitioner was a tenant of the mortgagor, and not merely to 
decide the case on such evidence as happened to be on record. 

This view of ours would require that the case should be remanded to the 


Mamlatdar for raising a proper issue as indicated above and deciding it after 


giving an opportunity’ to the parties to lead evidence. However, on behalf of 
opponent No. 1, Mr. Karlekar says that such a remand would be futile 
because, in any case, the application filed by the petitioner is not maintainable. 
‘Ab stated above, the petitioner prayed in his application ‘that he should pê 
declared to be a tenant entitled to the protection of the Tenancy Act, and that 
the, opponenta should be restrained by an order of injunction from disturbing 
hia possession. Mr. Karlekar says that the Mamlatdar, under the Tenaray 
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Act, has no jurisdiction either to give a declaration or to pass an order of in- 
junction. It would be convenient to consider separately whether the Mamlat- 
dar has jurisdiction to pass such a declaratory order and whether he has juris- 
, diction to grant an injunction, 
, It appears to us that the Mamlatdar under the Tenancy Act can pass such 
a declaratory order. Mr. Karlekatr, however, relies on the recent decision in 
Maganbhat Kesarbhas Patel v. The Bombay Revenues Tribunal.’ Before con- 
_sidering this decision it would be convenient to consider some previous decisions 
of this Court and the relevant. provisions of the Tenancy Act. 
The jurisdiction to decide whether a person is a tenant or a protected tenant 
, bas been conferred upon the Mamlatdar by s. 70(0) of the Bombay Tenancy 
and Agricultural Lands Act, 1948. Section 70 enumerates the duties and 
functions to be performed by the Mamlatdar., Section 85 lays down that no 
civil Court shall have jurisdiction to settle, decide-or deal with any question 
which is d under the Tenancy Act to be settled, decided or dealt with 
by the Mandiatdar, In Dhondi Tukaram v. Dadoo Piraji? a division bench of 
this Court considered the effect of these two provisions. It came to the con- 
clusion that s. 70 of the Act makes the Mamlatdar the forfam of exclusive juris- 
diction for the determination of the questions: mentioned m that section. ‘It 
further held that in all cases before the civil Court where questions are raised 
which are triable only by the Mamlatdar, the proper procedure to adopt would 
be to direct the party, who raises any such question, to obtain a decision from 
the Mamlatdar within a reasonable time. This case makes it clear that the 
jurisdiction of the Mamlatdar to decide the questions mentioned in s. 70 of the 
Act is not confined to applications specifically provided for in the Tenancy Act. 
Now, s. 70 enumerates the duties and functions.to be performed by the Mamlat- 
dar ‘‘for the purposes of this Act”. The division bench considered this expres- 
sion and came to the conclusion that whenever a person raises the plea that he 
was a tenant, his object is to claim the protection of the Tenancy Act, and that 
the investigation of such a plea is covered by the expression ‘‘the purposes of 
this Act” occurring ima. 70 of the Act. The decision in this case shows that any 
erson who claims to be a tenant under the Act has a right to approach the 
tdar for a decision that he is a tenant and that he is entitled to the 
protection of the Act. If the power to grant such a declaration did not vest 
m the Mamlatdar, it would have been futile for the civil Court to direct any 
party to approach the Mamlatdar for such a decision as suggested in the above 


ay reference may then be made to a. 74 of the Act. Subsection (1) (a) ‘of 
s. 74 provides for an appeal to the Collector from ‘‘an order under section 4’’ 
passed by the Mamlatdar. Now, s. 4 of the Act deals with persons who are 
deemed to be tenants, and provides that in certain circumstances a person’ law- 
folly cultivatmg any land belonging to another on shall be deemed to be 
‘a tenant. This section by itself does not provide for an application to be made 
by any party to the Mamlatdar for a decision that he should be declared to 
be a tenant. -Nevertheless, s. 74(1) (a) of the Act provides for an appeal from 

an “order” of the Mamlatdar under ‘s. 4, Unless the Mamlatdar had juris- 
diction to an ‘order to the effect that a person ia or is not deemed to be 
.& tenant, h provisions in a. 74(1) (a) of the Act would be meaningless. The 
said provision, therefore, shows that the Mamlatdar may pass declaratory 
orders about-tenancy ‘rights, and that the proceedings before him are not neces- 
sarily confined to applications which are specifically allowed to be filed under 
8. 29 and some other sections of the Act. 

- In the case Maganbhas Kesarbhas Patel v. The Bombay "Revenue Tribunal, on 
which Mr. Karlekar relies, a tenant had filed an application before the Mamlat! 
dar against his opponent ‘for a declaration’ that the opponent was not his sub- 
tenant. The Bombay Revenue Tribunal held m that case that a negative 
declaration cannot be granted by the Mamlatdar, and this view of the Tribunal 


Civil Application No. 278 July 18, 1987 
E e by Dixit and Shelat JJ., on i Saat os, 
L. R68, 
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was upheld by a division bench of this Court consisting of Dixit and: Shelat JJ. 
Although that ¢ase related to the jurisdiction of the Mamlatdar to grant a 
negative declaration, it has been urged by Mr. Karlekar with considerable force 
that the reasoning of the learned Judges would equally apply to the jurisdiction 
of the Mamlatdar to grant a positive declaration. In holding that the appli- 
cation for a negative declaration was not maintainable, Dixit J. observed that 


the application was not covered by s. 29 of the Act, and went on to say, 


- “When an application is made etther under Section .29(1) or Section 29(2), it is 
hen ane oe at oe eee ee eee 
Act.” 

The agplication was held to be not Erne because it was not under s. 29 


‘of the Act, so that the Mamlatdar had no occasion to exercise his powers under 


8. 70 of the Act. It appears to us that when the learned Judges decided this case 
the nelevant observations‘ of the Division Bench in Dhondi Tukaram v. Dadoo 
Piraynt Were not brought to their attention. It further appears that the provi- 
sion of s. 74(1) (a) of the Act was also not brought to their notice. With re- 
pe therefore, we agree with the decision in Dhondi Tukaram v\ Dadoo Piracy. 

e are accordingly of the opinion that the Mamlatdar is competent to enter- 
tain and decide an application for a declaration that a person is or is not a 
tenant. 

Mr. Karlekar is on surer ground in his contention that the Mamlatdar has 


‘no Jurisdiction to grant an injunction in tenancy cases. No such power has 
-been granted to the Mamlatdar by any provision of the Tenancy Act. A 


similar question arose before a division bench consisting of Dixit and Badkas 
JJ. in Lalbhas Girdharlal v. The Jarod Jong Co-operatwe Farming Soctsty.* 
It was argued in that case that a. 72 of the Act of 1948 provides that the 
Mamlatdar shall exercise the same powers as the Mamlatdar under the Mamlat- 
dars’ Courts Act 1906 ‘‘in all en es and proceedings commenced on the 
presentation of applications under bated 71”. Since the Mamlatdars’ Courts 
Act empowers the Mamlatdar to grant an injunction, it was urged that by 
virtue of s. 72-of the Bombay Tenancy and Agricultural Lands Act, 1948, the 
Mamlatdar can grant an injunction in tenancy cases as well. This argument 
was rejected by the bench. 

Mr. Gokhale, however, on behalf of the petitioner, has drawn our attention 
to an earlier decision of Shah and Vyas JJ. in Anna Yeshwant Dhavane v. 
Vethabos Shankar Karade.* In that case the learned Judges, relying on s. 72 
of the Act, held that it was within the powers of the Mamlatdar, in tenancy 
eases to grant an injunction. It appears that the question was not then fully 
argued. Section 72 of ‘the Act does not enlarge the scope of enquiries and 
proceedings under the Act, but merely provides that in all enquiries ‘and pro- 
ceedings validly instituted under the es the Mamlatdar shall exercise the 
same powers as the Mamlatdar’s Court under the Mamlatdars Courts Act. 
When a person applies for an injunction to the Mamlatdar under the Tenancy 
Act, he istitutes a proceeding, and whether he can institute such a proceed- 
ing cannot be determined with reference to s. 72 of the Act which only speci- 
flea the powers that may be exercised in proceedings validly instituted under 
other provisions of the Tenancy Act. That being so, we agree with the view 
taken in Lalbhat Girdharlal v. The Jarod Joint Go aperative Farming Socsety. 
and hold that it is not within the powers of the Mamlatdar under the Tenancy 
Act to grant an: injunction. 

The result is that we set aside the orders of the Bombay Kann Tribunal 
as well as those af the Prant Officer and the Mamlatdar, and direct that the 


case should be remanded to the Mamlatdar with a direction that he should 


frame an issue on whether the family of the present petitioner was a tenant of 
the mortgagor and record such evidence on this issue as the parties wish to 
lead. If the Mamlatdar holds on evidence that the family of the petitioner 

c1 (1957) Special Otvil Application No. 2051 2 (1856) Special Civil Application No. 497 


of 1007, decided by Dixit and Badkas JJ.,on of 1956, decided by Shah and Vyas Ha on 
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was & tenant of the mortgagor, then: the- petitioner will bė entitled to a decla- 
ration that he is a tenant under the Bombay Tenancy. and Agricultural Lands 
Act, 1948. On the other hand, if the Mamlatdar finds that the tenant’s family 


was introduced on the land by the mortgagee in possession, then the applica- 
tion will be dismissed. There will be no order as to costa of this petition. 


Beror 


a. Order set anda. 


[NAGPUR BENCH] 


Before Mr. Justice Tambe and Mr. Justice Badkas. 


LALA JUGALKISHORE JODHALAL v. THE BOMBAY REVENUE 
TRIBUNAL.* è 

Agricultural Leases Act (XXIV of 1951), Secs. 4-A, 3, 4, 8t—Indien 
Evidence Act (I of 1872), Sec. 16—Word “possession” in s. 4-A whether méans actual 
possession—Whether lessee entitled to benefits under ss. 4 and 4-A and dispossessed 
by abuse of process of Court can be deprived of such benefite—Endorsement “re- 
fused” by postal authorities on returned registered article whether means addresses 
refused to sign recetpt—Presumption which may be drawn in such case—Whether 
obligatory on Court to raise such presumption. 


The word “possession” used in s. 4-A of the Berar Regulation of Agricultural 
Leases Act, 1951, means possession, which, in the eye of law, should be deemed to 
be the possession of the lessee. Therefore a lessee, who is otherwise entitled to 
the benefits conferred by mu. 4 and 4-A. of the Act, cannot be deprived of those bene- 
fita In the event he is dispossessed by a method which is not lawful but which amounts 
to an abuse of process of the Court, . 

ee anes. So meena Ragho' and Jai Berna v. Kedar Nath Mari 
wari,” referred to. 

Tko adeant Area ay Ain postal daan oa e eed aa 
means that the addressee refused: to sign the receipt. In the absence of any evi- 
dence to the contrary the presumption can be drawn that the regular course of 
business was followed by postal employees when an acknowledgment due registered 
letter is received back by the sender with an ‘endorsement “refused” even if the 
author of the endorsement “refused” is not examined as a witness. This presumption 
is one of fact. It is not obligatory om the Court to raise it and'the Court may refuse 
to ralse it tf the evidence on record or the circumstances of the case raise any doubt 
ans ranean anaes 


abc E 10,' 1958. Special Civil (2) If the area in which a lessee is entitled 
830 of 1057. f ` under section 8 to be deermed to be a tected. 
AS ‘B38 (D) Every loase of land by alandholder- losso at any time together with any o ares, 
the lessee to hold land in the agri- if any, held by him as exceeds 

: 1951-82 shall, subject to the pro- acres, he shall select so much of the 
seman elt on 4, be deemed to be for a period mentioned area as would total 


951-52 
eee oh e ee 


Beg Shs ace eed nes ee 


a period in excess of five years. 


any area in excess of fifty acres. 


e pooavad lamel ot th ere 0 alot 
8. (1) Notwithstanding any Bie shinee 
usage, decree or order of a court of law, the 
lease of any land held by a protected losses 
shall not be terminated except under orders 
of a Revenus Officer made on any of the 
foll grounds, namely: 
-(b)- he has dane any act’ whith ‘is destruo- 
tive or ently injurious to the land;”’ 
i {l 80 Bom. L. B. 75. -` 
2 oe o e 10, 16, 8. 0..25 
Bom. L. - 648, r.o. 
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ered to him and he had never refused it or that at the material time the addressee was. 
abeent from His usual place of residence, or at the material time disturbed conditions 


prevailed etc. 
Harihar Banerji v. Rameashi Roy,’ applied. 

Baluram Ramkıssen v. Bai Pannabai," Bachcha Lal v. Lachman,’ Nirmalabala v. 
Provat Kumar; Bapayya v. Venkatarainam,’ Jogendra Chunder Ghose v. Dwarka 
Nath Karmokar' Janktram v. Damodhar,’ Butto Kristo v. Gobindaram Marwar’ 
and Gobinda Chandra Shaha v. Dwarka Nath Patita, referred to 


Tes facts appear in the judgment. 


M. Yy. Phadke, for the petitioner. 

N. L. Abhyankar, Additional Special Government Pleader, for respondents. 
Nos. 1 and 2. 

W, B. pean N. B. Chandurker and M. N. Chandurkar, for respon- 
dent No. 


Taman J. By this petition under arts. 226 and 227 of the Constitution of 

- India, the petitioner Lala Jugalkishore seeks to get quashed the order of reg- 

pondent No. 1, the Bombay Revenue Tribunal, dated August 8, 1957, and the 

order of the Deputy Commissioner, Amravati, respondent No. 2, dated January 

5, 1957. He further prays that the respondents be directed to put him in 
possession of the flelds in question. 


This case has a very chequered history. The petitioner is a landlord of cer- 
tain fields. He had given them on lease to respondent No. 3 Ratanlal. The 
lease was to expire on March 1, 1952. Ratanlal, thus being a lessee of the 
fields in the agricultural year 1951-52 was entitled to claim the status of a 
protected lessee under s. 8 of the Berar Regulation of Agricultural Leases. 
Act, 1951 (hereinafter referred to as the Act): On March 31, 1952, Ratanlal 
made an application to the Sub-Divisional Officer, Amravati, praying that he 
be declared a protected lessee and for determination of reasonable lease money 
in respect of those fields. The petitioner Lala Jugalkishore also made an 
application to the Sub-Divisional Officer on May 16, 1952, praying that the 
tenancy of respondent No. 3 be terminated. Though it is not mentioned in 
the petition, Shri Phadke, learned counsel for the petitioner, states that that 
Se Ha made under s. 8 of the Act on the ground that Ratanlal was 

er care of the fields and that he had contravened the provi- 
a era B. Te ) 1) Ob b) of the Act. The Sub-Divisional Officer sent both these appli- 
cations to the Tahsildar for enquiry and report. It appears that the lands 
leased out by the petitioner to respondent No. 3 admeasure about 84 acres. 


Sub-section (1) of s. 4 of the Act provides that no pergon shall, at any time, 
S gee rete a a peering er ide ect of any area in excess of fifty acres. 
Sub-section (2) of the said section er provides that if the area in which 
a lessee is entitled under s. 3 to be deemed to be a protected lessee at any time: 
together with any other area, if any, held by him as protected lessee, exceeds fifty 
acres, he shall select so much only of the first mentioned area as would make 
the total area to be held by him as protected lessee equal to fifty acres, and he 
shall give an intimation in writing to the landholder or landholders, as the 
ease may be, and to the Revenue Officer and thereupon he shall be deemed to 
be a protected lessee of the area so selected. ondent No. 3 had not made 
a selection of fifty acres as required by sub-s. (4) to s. 4 of the Act. The 
Tahsildar, therefore, by his report to the Sub-Divisional Officer stated that as. 
respondent No. 3 Rathnlal had failed to make the selection, he could not claim 
the status of a protected lessee, and therefore, his application for declaratiom 


1 (1918) L-R. 45 LA. 222, 231, 282, 8.0. 21 5 [1958] A. I. R. Mad. 884. 


Bom L. R. 522. 6 (1888) I. L. R. 15 Cal 681 
2 lO EL. R. 35 Bom. 218, a. o. 18 Bom. 7 [1036] N. L. J. 411, 444, 
L. B23 8 ard A. I. R. Pat. 640. 
$ (1914) 19 0. W. N. 489. 


8 [1988] A. L R. All. 388. 
4 “gael A, L B. An, 38 


1958,]  JUGALKISHORE JODHALAL V. B’BAY BEV. TRIB. (A.C.3.)}—Tambe J, 1077 


that he is a protected lessee and for determination of a reasonable rent, should 
be dismissed. He also recommended that as Ratanlal was not entitled to claim 
the status of a protected lessee, his landlord Lala Jugalkishore also had no 
right to make an application under g. 8 of the Act. Accepting the report of 
the Tahsildar, the Sub-Divisional Officer, on July 10,:1952, rejected both the 
aforesaid applications of the landlord and the tenant. It appears that the Sub- 
Divisional Ofcor then sent his order dated July 10, 1952, to the Tahsildar for 
compliance. The Tahsildar then ordered that the intimation of this order be. 
given to the parties. It is not known how, but it appears that a parwana was 
issued directing that the present landlord Lala Jugalkishore be delivered 
possession of the fields and under the parwana possession was obtained b> Lala 
Jugalkishore on July 18, 1952. Against the order of the Sub-Divisional 
Officer dated July 10, 1952, both the landlord as well as the tenant took an 
appeal to the Deputy Commissioner. It appears that the landlord’ appeal 
was, for one reason or the other kept pending till March 11, 1954, and was dis- 
missed. The tenant’s appeal was disposed of by the Deputy Commissioner on 
August 9, 1952. The Deputy Commissioner took the view that it was incumbent 
on the revenue officer to make a selection of fifty acres, and after making such 
a selection, grant the status of a protected tenant to Ratanlal in respect of that 
area. He, therefore, set aside the Sub-Divisional Officer’s order and remanded 
the case for determination of the area upto fifty acres in respect of which Ratan- 
lal should be deamed to be a protected lessee. The landlord Lala Jugalkishore 
then took an appeal against the decision of the Deputy Commissioner to the Board 
of Revenue. It is neceasary to mention at this stage certain steps taken by the 
tenant Ratanlal On August 14, 1952, he made an application to the Sub- 
Divisional Officer intimating to him selection of fifty acres made by him under 
s. 4, sub-s. (2), of the Act, and that application was pending when the matter 
came up for decision before the Board of Revenue. The Board of Revenue dis- 
agreed with the view of the Deputy Commissioner that it was for the revenue 
authorities to make. the selection. The Board of Revenue, therefore, set aside 
the order of the Deputy Commissioner. The Board of Revenue, however 

observed that it was still open to the tenant Ratanlal to make a selection of 
fifty acres. The case was again dealt with by the Sub-Divisional Officer in the 
light of the observations made by the Board of Revenue. It appears that soon 
after the order of the Board of Revenue, the tenant Ratanlal made another 
application on June 26, 1958, makmg a selection of fifty acres once again 
under sub-s. (2) of s. 4 of the Act. The Sub-Divisional Officer held that it was 
not open to Ratanlal to make a selection of fifty acres and claim the status of 
a protected lessee in respect of that area. On this view of the matter he dis- 
missed the application on March 31, 1954. Ratanlal then took an appeal against 
the order of the Sub-Divisional Officer, dated March 31, 1954, to the Deputy Com- 
missioner. The Deputy Commissioner held that the Sub-Divisional Officer was in 
error in not allowing Ratanlal to make his choice as indicated by him in his appli- 
cation dated August 14, 1952, and June 26, 1958. -It appears that a third applica- 
tion to the same effect had also been made on January 4, 1954. The Deputy Com- 
missioner, therefore, by his order dated July 3, 1954, set aside the order of the 
Sub-Divisional Officer and remanded the case to the Sub-Divisional Officer for 
fresh disposal in the light of the observations made by the learned Deputy Com- 
missioner. The learned Deputy Commissioner further, by his order, held that 
the parwana issued on July 12, 1952, under which possession was delivered to 
Lala Jugalkishore, was wrongly ‘issued. He observed that the order directing 
delivery of possession was not only illegal but also mischievous. He therefore, 
directed that Ratanlal be put back in possession of all the lands of which he 
was dispossessed under the parwana of July 12, 1952. The landlord Lala 
Jugalkishore took an appeal against this order of the Deputy Commissioner to 
the Board of Revenue. ‘Phe Board of Revenue maintained the order of the 
Deputy Commissioner and dismissed the appeal on August 4, 1954. The land- 
lord Lala Jugalkishore then made an application in the High Court of Judica- 
ture at Nagpur under art. 226 of the Gonstitétion of India praying that the 
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aforesaid orders of the Deputy Commissioner and the Board of Revenue be 
quashed. 

At this stage, it is necessary to note the amendment introduced to s. 4 of the 
Act by the Amending Act of 1953, by adding s. 4A thereto. This amendment 
came into force from December 28, 1958. This section provides that:— ' 

“Notwithstanding anything to the contrary in section 4 every person who, in con- 
sequence of his failure to give intimation regarding the land selected by him in accordance 
with the provisions of section 4, has failed to acquire rights of a protected lessee in such 
land shall, H he ts in possession of such land on the Ist day of August 1958 and gives 


intimation as required by section 4 before the lst day of February 1954, be deemed to 


be a protected lessee of the land described in the intimation with effect from the’ date an 
which but for such failure he would have acquired the rights of a protected lessee, any 
decree or order of the Civil Court to the contrary no mo 

By virtte of this amendment, then another fhance was given to a tenant to 
give intimation about the selection of fifty acres under sub-s, (2) of s. 4 of the 
Act upto February 1, 1954, on certain terms and conditions mentioned in 
s. 4-A. The aforesaid petition of Lala Jugalkishore made to the High Court 
was disposed of by a Division Bench of the High Court on July 26, 1965. 
The view taken by the High Court was that before it was ordered that posses- 
sion should be given back to the tenant, it was necessary for the revenue 
authorities to decide whether really Ratanlal was entitled to the status of a 
protected lesses, and that question should have been decided first before 
possession was ordered to be restored. It is necessary at this stage to mention 
that though the Deputy Commissioner had ordered delivery of possession by 
his order dated July 3, 1954, to Ratanlal, in f possession was not delivered 
on account of the stay obtained by Lala J ishore, both from the Board of 
Revenue as well as from the High Court. The High Court, therefore, set 
aside the orders both of the Board of Revenue and the Deputy Commissioner 
and directed that the case be dealt with again in the light of the observations 
. made in the order. The case was then dealt with by the Deputy Commissioner 
and was disposed of by his order dated January 5, 1957. By this order, he 
held that 49 acres and 29 parhan of land was duly and legally selected by 
Ratanlal under s. 4, sub-s. (2), of the Act, and an intimation thereof was duly 
given to the landlord Lala Jugalkishore on January 7, 1954. The parwana 
under which possession was delivered to Lala Jugalkishore was wrongly issued 
and the possesion obtained by Lala Jugalkishore thereunder was illegally 


obtained. Ratanlal should, in the eye of law, be deemed to be in possession of 


these lands since the day he was di and in this view of the matter, 
he set aside the order of the Sub-Divisional Officer dated March 31, 1954, and 
declared Ratanlal to be a protected lessee of the 49 acres and 29 gunthas of 
land selected by him in his application dated January 4, 1954. Lala Jugal- 
kishore then took an appeal against the said order of the Deputy Commissioner 
to the Revenue Tribunal, Bombay (successor of the Board of Revenue, Madhys 
Pradesh). The Revenue Tribunal, by its order dated August 8, 1957, affirmed 
the order of the Deputy Commissioner and dismissed the appeal. The land- 
lord Lala Jugalkishore, therefore, has made the present application to this Court 
under arta. 226 and 227 of the Constitution of India seeking the reliefs already 
stated above. 

Shri M. N. Phadke first contends that Ratanlal is not entitled to avail him- 
self of any benefit conferred by s. 4-A of the Act introduced by the amendment 
because he was not in possession on August 1, 1953. The possession contem- 
plated under s. 4-A of the Act is actual possession. The Legislature had not 
intended to confer this benefit on a trespasser. Reliance was placed qn a deci- 
sion of this Court reported in Mangal Narsingdas v. Suryabhan Ragho. He 


further contends that the rights conferred by s. 4-A of the Act interfere with | 
the rights of ownership of the landlord. The provisions, therefore, should be . 
strictly construed, and the meaning to be given to the word ‘‘pogsession’’ . 
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should be the narrower meaning, namely, actual possession. It is not possible 
for us to accept this contention of Shri Phadke. The Legislature has not used | 
the word ‘‘actual posseasion’’ in enacting that section. It would, therefore, be 
not open to us to so read the word ‘‘actual’’ in the section unless we find that 
it is necessary to do so to give effect to the intention of the Legislature. In our 
view, in enacting a. 4-A of the Act, the intention of the Legislature was to confer 
certain benefits on a lessee entitled under s. 4 to make a selection, but who had 
unwittingly failed to make a choice or selection of fifty acres and intimating 
that selection to his landlord within the given time. The preamble of the Act 
shows that the main object and intention of the Legislature are to provide for 
long-term leases of agricultural land to ensure fixity of tenure in the interest. 
of efficient agriculture in Berar. The provisions of g. 3 and 4 indicate that the 
Legislature intended that the lessees, who were in possession of lands as lessees . 
in the year 1951-52 or thereafter, should continue to be the lessees of the dand, 
of course, if they so desire, for a a of five years (by amendment the period 
is increased to aight years). ture, however, mtends that, in 
the event the lessee is in possession o more than fifty acres, the fixity 
of tenure to be ensured for him should only be to the extant of fifty 
acres and the lessee should have a choice of making a selection and should 
be allowed to retain possession of fifty acres of land selected by him on 
giving intimation thereof to the Revenue Officer and the landholder not 
less than two months before the commencement of the agricultural year 
next following. . It is well known that the agricultural class sadly Jacks 
m education. It appears that the -Legislature noticed that the benefits 
conferred on that class did not get sufficiently known amongst that 
class and had, therefore, extended the period of making the selection upto 
February 1, 1954, by introducing a. 4A in the Act by way of’ amendment. : 
The intention of the Legislature thus in enacting s.4-A in our view is to grant 
relief to those lessees holding more than fifty acres of land, who out of their , 
ignorance, have failed to avait themselves of the benefits conferred on them . 
by 8. 4 of the Act. The benefit conferred, however, is subject to the following 
two conditions, (1) lessee is in possession of the land on the Ist day of August 
1953, (2 aaan under s. 4 should be given before the Ist day of February 
1954. Now, s. 4-A came into force on December 28, 1953. It is intended to 
benefit leasees of the years 1951-52 and 1952-58. Section 4A has come into 
force nearly twenty months after the termination of. the agricultural year 
1951-52. It must be in the contemplation of the Legislature that during the 
intervening period, in certain cases, the possession of the lessees or landholders 
would be unauthorisedly interfered with.: It cannot be assumed that the 
Legislature was ready to recognise the unauthorised dispossession of landi, 
holders or lessees during that period. The Legislature, therefore, appesi to 
have used the erpreæion ‘‘possession’’ and not.‘‘actual possession’ 


In the instant case, Ratanlal was a lessee in the year 1951-52. He would, ` 
therefore, be entitled to remain in possession of that land at his option for a 
period of five years (now eight years). He, however, under the lease, was m 

ion of 84 acres of land. He was entitled to remain in possession of only 
Rete acres of land and not eighty-four acres. He had to make a choice in res- 
poet of: those fifty acres, and if he had made that choice before February 1, 

62, he certainly would have acquired ‘the ‘rights of the protected lessee in’ 
the land chosen by him. Hè admittedly had failed to make the choice by 
February 1, 1952, but- has made it by his applications dated August 14, 1952; > 
June 26, 1958, and January 4, 1954.° Admittedly he was not in actual _poases- : 
gion of the land on August 1, 1953. If the contention of Shri Phadke is to be: 
accepted that the word -‘‘posseasion’’ used in a, 4-A is actual possession, then 
certainly Ratanlal can claim no benefit thereunder. But then, here what has 
happened i ig that Ratanlal has bean dispossessed not under any order made by 
any. revenue authority but only under a e wrongly issued ‘by the 
Tahsildar. Now, it was not competent for Tahsildar to issue a perwona, 
which was in excess of the order made by th8 Sub-Divisional Officer. Accord- 
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ing to the findi of both the Courts below, there is room to doubt about the 
genuineness of the parwana itself. The Revenue Tribunal has observed: 
.“The circumstances In which the parwana came to contain the directign regarding 


ese Mc Sa a ea aa a a a 
of proceas of the Court.” 


The possession thus obtained by Lala E or the dispossession ` 
of. Ratanlal under the parwana of July 12, 1952, was the result of very sus- 
picious. tactics employed, which, in the opinion ‘of the Revenue Tribunal, ig 
an abuse of process of the Court. It is not possible for us to assume that the 
Legislature intended that a person, who is otherwise entitled to the benefit 
conferred by sa. 4 and 4-A of the Act, should be deprived of those benefits in 
the event the lessee is dispossessed by a method which is not lawful but which 
amounts to an abuse of process of the Court. In our opinion, therefore, the 
word 'pqssession’’ used in s. 4-A of the Act means possession, which, in the 
eye of law, should be deemed to be the possession of the lessee. The decision 
relied on by the learned counsel does not support the contention raised by him, 
but, in our opinion, it supports the conclusions reached by us. 

The facts of that case (Mangslal Narsingdas v. Suryabhan Ragho) were 
that a lease was for the year 1951-52. The area under the lease was in excess 
of fifty acres. After the expiry of the lease on March 31, 1952, the landlord 
peacefully entered into possession. Thereafter the lessee obtained possession 
of about 80 acres of the land under a wrong order of the Sub-Divisional Officer 
made on April 19, 1953.. He continued to be in actual possession and was, in 
fact, in actual possession on August 1, 1953. He also, while in actual pogses- 
gion, selected those 30 acres of land and gave intimation thereof to the land- 
lord. All the revenue authorities held that in these circumstances the lessee 
was entitled to claim the rights of a protected lessee in respect of that thirty 
» acres of land. On a petition by the landlord under art. 226 of the Constitu- 

tion, a Division Bench of this Court, to which one of us, Badkas J., was a party, 
set aside the orders of the revenue authorities. The view taken was that the 
possession taken by the lessee being under a wrong order of the Sub-Divisional 
Officer could not be deemed to be the possession of the lessee within the mean- 
ing of s. 4-A of the Act. The rule that flows from this decision, in our opinion, 
is that whether the lessee is in actual possession of the fleld or not is of little 
consequence in working out the rights under s 4-A of the Act. What has to 
be seen is whether, in the eye of law, the lessee should be deemed to be in 
possession of the field at the relevant period. 

Further, the view taken by us is in consonance with the well established 
principle of law that one of the first and highest duties of all Courts is to take 
care that the act of the Court does no injury to any of the suitors. (Ja 
Berkma v. Kedar Nath Marwars).' Shri Phadke, however, contends that this 
principle would not come into play in the instant case as the lessee Ratanlal 
was a trespasser. His lease had come to an end by March 1952. He was dis- 
possessed on July 13, 1952. He just being a trespasser since the termination 
of his lease in March 1952 and the delivery of possession being to the rightful 
owner Lala Jugalkishore, who was entitled to possession thereof, the rule of 
restitution cannot come into play. This contention again cannot be accepted, 
because, in our opinion, Ratanlal was not a trespasser on July 18, 1952, the 
date on which he lost possession No doubt, the original lease granted by Lala- 
Jugalkishore to Ratanlal had come to an end in March 1952, but then the con- 
duct of Lala Jugalkishore himself in making an application on May 16, 1952, 
for termination: of thé tenancy of Ratanlal indicates that Lala Jugalkishore 
had accepted him (Ratanlal) as his tenant for the agricultural year 1952-53. 
Had it not been go it was not necessary for him to seek the permission of the 
Revenue Court to terminate the lease. He would have then sued in the civil 
Court for obtaining possession of the fleld. As already stated, the application 
of Lala Jugalkishore for terminating the tenancy of Ratanlal was dismissed. 


1 (1939) I-L. R. 2 Pat. 16, 16, 5.0. 25 Bom. L. R. 648, r.o. 
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In these circumstances, it will have at least to be taken that on July 18, 1952, 
Ratanlal was a leases holding over with the consent of Lala Jugalkishore, and 
therefore, it cannot-be said that the possession of Ratanlal was that of-a tres- 
passer. As already stated, there was no order made in favour of Lala Jugal- 
kishore for delivery of possession. The perwana, which was issued, was not 
in accordance with any order of the Court. The possession obtained by Lala 
Jugalkishore under the parwana, ‘therefore, was not lawfully obtained, and 
Ratanlal was not dispossessed under due process of law but was illegally’ dis- 
possessed undet a parwana wrongly issued by the Tahsildar. It was a nullity 
and has to be ignored. 
_Sbri Phadke then contends that becduse the petitioner had obtaintéd pos- 
session of the property under the parwana, he did not sue Ratanlal, and now 
to hold that Ratanlal was in possession would act pre rejudicially to his interest. 
This contention, in our view, hæ no force. The finding of the Coust id that 
the parwana was a suspicious document. This indicates that the petitioner 
must have had some hand in getting the parwane issued. Apart from it, the 
petitioner well knew-or must be deemed to have known that he had obtained 
possession not lawfully. The petitioner cannot be allowed to take TO 
of either his own wrong or the wrong parwana issued by the Tahsildar, 
our opinion, therefore, Ratanlal must be deemed to be in possession of the land 
leased, on August 1, 1953, within the meaning of a. 4-A of the Act. 

Shri Phadke then contends that the second condition required to be fulfilled 
under s. 4A namely, giving intimation of the selection to the landlord before 
the Ist day of February 1954 was also not fulfilled. To appreciate this con- 
ae some more facts have to be stated. Ratanlal had sent this intimation 

Jugalkishore by a registered letter, acknowledgment due, sometime 
‘pout dt January 6, 1954. That letter was returned to Ratanlal through the Post 
Office with an endorsement thereon ‘refused’. That letter is filed on record. 
It is properly ad Shri Phadke contends that the filing of this letter 
with an endorsement thereon ‘‘refused’’ is not a sufficient proof of giving an 
intimation within the meaning of s. 4(2) of the Act. It was incumbent on Ratan- 
lal to examine the an as his witness to prove that he had tendered the 
letter to Lala Jug ore and he refused to accept it. Reliance is placed on 
the observations made in Jankiram v. Damodhar’ and Butto Kristo v. Gobinda- 
ram Marwart. No doubt, the observations on which reliance is placed sup, 
port the contention raised by Shri Phadke. Those observations in Jankiram 
v. Damodkar are (p. 444): 

“ ..in the instant case, the registered cover has come back with endorsements 
which cannot and do not prove themselves, and unless so proved, would be inadmissible 
in evidence. It was for the plaintiff to have established by proper evidence that the 
notice which has been returned undelivered to him by postal authorities was tendered 
personally to the defendant, or to one of his family or servants at his residence.” 

We find it dificult to hold that. the aforesaid observations would be of- 
general application to each and every case. 

Section 16 of the Evidence Act provides: . 
f ‘When there is a question whether a particular act was done, the existence of any 
course of business, actording to which it naturally would have been done, is a relevant 
fact.” 

Illustration (b) of this section is in the following terms: 
- “The question is, whether a particular letter reached A. The facts that it was posted 
in due course, and was not returned through the Dead-Letter Office, are relevant.” 

Dealing with the question, their a a of the ERW Council in Harihar 
Boney v. Ramsaehi Roy? observe: 


E E ce ein E PEE E E E E E ice 
put into the post office, it is presumed that the letter reached its destination at the 


l [1850] N. L. J. 411, HAA. a: KOOLA R. 45 I. A. 222, 231, 232, 8. 0. 
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proper time according to the regular course of business of the post office, and wag 
recetved by the person to whom it was addressed. That presumption would appear to 
their Lordships to'apply with still greater force to letters which the sender has taken 
the precaution to register...” 


Thus, it would be seen that the presumption that arises is founded on the 
regular course of business of the Post Office, and it is two fold. Proving the 
fact that a letter was posted raises a presumption that it reached its destina- 
tion, and the fact that it was not returned to the sender raises a presumption 
that it was received by the addressee. True, in the aforesaid decision, their 
Lordshigs were dealing with a case where a registered letter had not been’ 
returned to the sender as refused, but that, in our opinion, would make no 
différence in application of its principle to the facts of the present case. The 

principle, in our opinion, is that the Courts may ordinarily presume that the’ 
employees’ of the Post Office duly observe the régular course of business of the 
Post Office. In this connection we may refer to the rules of business of the: 
Post Office relating to the registered articles contained in the Post and Tele- 
graph Guide. Rule 107 assures the public that registration makes transmis- 
sion of an article more secure, ag it passes through the hands of postal officers, 
under special precaution, Rule 21 enjoins a duty on a postman not to deliver 
any registered letter without obtaining the signature of an addressee or his 
agent on the receipt and acknowledgment Rule 82(6)(2) further provides 
that refused uninsured registered articles are returned to the Post ce from 
which it was posted for purposes of delivering those articles to the sender. 
Rule 114(1) further provides that if the sender of a registered article pays at 
the time of posting the article a fee of one anna in addition to the postage and 
registration fee there will be sent to him on delivery of the article a form of 
acknowledgment signed by the addressee and if the addressee refuses to sign, 
will be accompanied by a statement to the effect that the addressee has refused 
to sign. It is common knowledge that the endorsement ‘‘refused’’ by the postal 
department on returned registered articles means that the addressee refused 
to sign the receipt. In the absence of any evidence to the contrary there is no 
reason why presumption should not be drawn that the aforesaid COUTRE | 
of business was followed by postal employees when an acknowl ent dus` 
registered letter is received b hie by the sender with an endorsement ‘‘refused’’’ 
Mew if the author of the endorsement ‘‘refused’’ is not examined ’as a witness 
in the cage. - 


No doubt, the presumption that arises is one of fact; it is not obligatory: on 
the Court to raise it and the Court may refuse to raise it if the evidence on 
record or the circumstances of the case raise any doubt. For example, the 
addressee has tendered evidence to the effect that the letter was never tendered- 
to him and he had never refused it or that at the material time the addressee: 
was absent from his usual place of residence, or at the material time disturbed 
conditions prevailed ete. i 


Facts and circumstances of this case raise no doubt in our mind; on the 
other hand, looking to-the previous history of the case it appears most pro- 
bable that Lala Jugalkishore had refused to accept the notice. We are, ‘there- 
fore, of the opinion that the failure on the part of Ratanlal to examine the 
postman is not a sufficient ground to refuse to draw the presumption that this 
particular letter was tendered to Lala Jugalkishore in due course and was 
refused by him. Lala Jugalkishore has led no evidence to rebut this presump-- 
tion. In these circumstances, in our view, it cannot be said that Ratanlal has 
failed to establish that he had given intimation in writing to Lala Jugalkishore- 
about the selection of fifty acres of land as required by, sub-s. (2) to s. 4 of the 
Act. The view taken by us finds support in the-decision in Baluram Ram-: 
kissen v. Bat Pannabas’ and -the decisions of other Courts reported in Bachcha 


1 (1910) I. L. R. 85 Bom. 213, a. 0.18 Bom. L. R. 883, ; TE 
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Lal v. Lachman,’ Nirmalabala v. Provat Kumar,2 Bapayya v: Vonkatarainam® 
and Jogendro Chunder Ghose v. Dwarka Nath Karmokar4 

We may ‘as well mention that the decision in Gobinda Chandra Shaka v. 
Dwarka Nath Patita which- was relied on in Jankiram v. Damodhar and 
Butto Kristo v. Gobindaram Marwan, has not been followed and is- dissented 
from in Nirmalabala v. Prova Kumar. 

In this view of the matter, in our view, no case is made out for interference 
with the orders of respondents Nos. 1 and 2. 

_In the result, this petition fails. The rule is discharged. Tho petitioner shall 
bear dip Goa COE Aa SN ee terior ate i a 

Bule diftharged. 


Before Mr. Justice Shah. ‘ 
KRISHNAJI PANDHARINATH BALWANKAR ° 


 ANUSAYABAT STDRAM GULBILE.* 

Transfer of Property Act (IV of 1882), Sec. 52—Suit by wife for maintenance, claiming ` 
charge on husband's property, dismissed under O. IX, T. 2, of Civil Procedure Code— 
Application by wife for restoration of suit granted by Court—Husband selling pro- 
perty after dismissal of suit and before its restoration—Decree passed in wife's favour 
and creating charge on property for payment of matntenance—Darkhast tn execution 

of decree against husband and purchaser of property—Whether sale affected by rule 

of lis pendens—Plaintif’s suit whether one in which right to tmmoveable property 
directly and specifically in question—Whether decree Hable. to be executed against 


of the Code, the sale was not affected by the rule of Hs pendens enunciated 
52 of the Transfer of Property Act, 1882, that the plaintiffs suit being merely 


to maintain her, the suit was not one m which a right to fmmoveable property was 
directly and specifically in question, and that as he was a bona fide purchaser for 
value without notice of the claim of the plaintiff, the plaintiffs decree was not Hable 
to be executed against the house purchased by him:— 

Held, that as between the date of the dismissal of the plaintiffs suit and the date 
of its restoration, the Hs continued, the sale which was effected during this period, 
was affected by the rule of is pendens contained in s. 52 of the Transfer of Property 
Act; i 

that as the plaintiff had claimed a charge on the house and the Court had de- 
clared the charge, the plaintiffs suit was a‘suit in which a right to immoveable pro- - 

- TE E E E E a E E e Be Sa OE eee 
Act: : 
j Ritianne v. Sakahan. daawa binan - 

Sata da applianoa ai tie docete c Uy pendens dhos aoi dopad pon iha 


a ce aa Hanbarhatty, Assistant Jud a Sholepmy, 
2 (1948) 52 0O. W. N. 659. A Uae 477 of 1958, 

3 953] A. I.. R. Mad. 884.. í f decree pamed by V. B. Junnarkar, Civil ast 
4 EP B ae 681. (J. D.), Pandharpur, ir Darkhast Application , 
5 (1914) 189 0. W. N. 489. a 611 of 1953. = 
"Decided, March 24, 1958. Second Appeal . p [1927] 4. I. R. Mad. 502. ° 


No. 658 of 1957, from the deciaton-of K. ap oe 
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. purchaser having notice of the suit, the fact that the appellant had no notice af the 
plaintiffs suit did not prejudicially affect the right of the plaintiff to execute the 
decree against the house. 

_. The application of the rule contained in s. 52 of the Transfer of Property Act has 

_, to be adjudged by reference to the claim made in the suit and the decree passed 
and not on any academic consideration ag to what the true state of the law appli- 

_ cable to the dispute between the parties is and whether the decree was properly 
passed in the light of the true rule applicable. 


OnE Anusayabai (plaintiff) on February 14, 1950, filed a suit against her 
husband Sidram (defendant) for a decree for maintenance and by her plaint 
claimed a charge for future maintenance and for arrears of maintenance on a 
house belonging to the defendant. On July 15, 1950, the suit was dismissed for 
non-payment of process fees. On July 17, 1950, the defendant sold the house 
for Ra, 8,000 to Krishnaji. On July 29, 1952, tle plaintiff applied for restora- 
tion of the suit and the suit was ordered to be restored. On September 20, 
1952, a decree ez parte was passed against the defendant whereby the plaintiff 
was awarded maintenance at the rate of Rs. 20 per month from the date of 
the suit and Ra. 560 as arrears of maintenance. e defendant was also order- 
ed to set apart a certain portion in the house for the plamtiff’s residence and 
a charge for satisfaction of the maintenance awarded by the decree on the 
houge was declared. The defendant failed to comply with the decree and the 
plaintiff filed the preaent darkhast on December 9, 1952, to recover the amount 
due to her by sale of the house. Krishnaji, as the purchaser of the house 
pendente ie, was impleaded to the darkhast The trial Judge ordered the 
gale to proceed, observing as follows :— 

“The point for consideration is whether due to restoratjon of the suit on July 2, 
1952, it can be said that the sult is restored to its original position. The learned 
pleader for decree-holder has brought to my notice a ruling, Harisingh v. Allah Bakshi, 
[1917] A.LR. Leh. 379, wherein their Lordships say ‘When a case is restored after 
dismissal for default, it does not become res judicata but is again before the Court 
in the condition it was at the time of dismissal’, Perhaps it may be urged that this 
ruling is not applicable because the suit in the present case before me was not dismissed 
for default. But we can place reliance in Kailas v. Hridoy [1924] AIR. Cal. 814. Their 
Lordships say: 

‘Under order IX Civil Procedure Code an application for restoration should be made 
so as to bring the suit back, as regards parties to the exact position in which it was when 
the sult was dimmissed? . 

It is, therefore, obvious that the sult when restored under order IX of Civil Proce- 
dure Code is again before the Court in which it waa in at the time of the dismissal In 
the present case before me the suit No. 174 of 1952 was dismissed on July 15, 1952, and 
was restored on July 29, 1852. So the sult after nestoration is again before the Court in 
which it was in at the time of the dismissal Le. it regains the original position of July 15, 
1952. It means after restoration it must be deemed that it was pending before the Court. 
This view is also supported by Saranatha v. Muthiah, [1984] ALR. Mad. 49. 

Now comes the question whether s. 52 of the Transfer of Property Act applies to the 
present case or not. The learned pleader for added defendant, Le. Judgment~debtor No. 
2, relies on Rattamma v. Seshachalam [1927] ALR. Mad. 502. But the Bombay High Court 
has made the position clear in Gangubai v. Pagubai, 41 BLR. 815 wherein Mr. Justice Lokur 
says The doctrine of Us pendens applies to a sult for maintenance by a Hindu widow in © 
which she claims to have her maintenance made a charge on specific immoveable property 
and a decree is passed créating a charge on such property. An alienation during the 
pendency of the suit without the Courts permission is vitiated under s. 52 of the Transfer 
of Property Act.’ So according to this ruling the principle that ‘an alienation during the 
pendency of the suit without Court’s permission is vitiated by s. 52 of Transfer of Pro- 
perty Act applies to the facts of the present case before me. It is urged before me 
that the maintenance of decree~holder being a matter of personal obligation she has 
no claim for maintenance against her husband’s property in the hands of a transferee 
from him. But tt is clearly laid down im Secretary of State v. Ahalycbai, 40 BLR. 422 
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(het herren i to obtain decree of a ctvil Court creating a formal charge on the 
property. te ie a casa a a a a r e ie The only objec- 
tion is that it is created after July 15, 1952. But if once the principle that a suit dis- 
mised under O. IX of the Civil Procedure Code is in the same position, the sale 
in question would be automatically vitiated as it has taken place during the pendency 
of the sult. 

The position is further clarified by a ruling of our High Court in Ramchandra v. 
Kamalabai, 46 B.L.R. 358. This ruling clearly says ‘Whatever the nature of the decree, 
it is binding on the person to whom the property is tranaferred during the litigation. 
If the decree creates a charge, the charge is in all cases binding on the transferee, inde- 
pendently of the fact whether he has notice of it or not. A charge created over specific 
property in a decree for maintenance takes precedence over the right of a frivate or 
auction purchaser of the same property during the pendency of the suit’ This ruling 
is a complete answer to the present case and, therefore, the sale in favour of judgment- 
debtor No. 2 by judgment-debtor No. 1 is affected by the doctrine of lis pendens” 


On appeal by Krishnaji, the Assistant Judge confirmed the order passed by 
the trial Court. 
Kriahnaji appealed to the High Court. 


G. A. Desai, with S. M. MAamane, for the appellant. 
U. E. Lalé, for respondent No. 1. 


Sau J. This is an appeal from an order in an execution proceeding. The 
ee ee ee urchaser of a house standing on O.T.S8. 
985, of Pandharpur from one Sidran Damodar Gulbile by a sale-deed 
dated July 17, 1952. Anusayabai respondent No. 1 to this appeal, filed suit 
No. 174 of 1952 in.the Court of the Civil Ju Ə, Junior Division, at Pandhar- 
pur, against her husband Sidram Damodar Gulbile for a decree for mainte- 
nance. By her plaint Anusayabai claimed a charge for future maintenance 
-and for arrears of maintenance on the property described in para. 1 of the 
plaint, i.e., house standing on C.T.8. No. 985 of Pandharpur. This suit was 
filed on February 14, 1950. On July 15, 1952, the suit: was dismissed for non- 
payment of process fee. On July 17, 1952, Sidram sold the property for 
Re. 8,000 to the appellant Krishnaji Balwankar. On July 29, 1952, Anusaya- 
bai applied for. restoration of the suit and the suit was ordered to be restored. 
On September 20, 1952, a decree ex parte was passed against Sidram. By that 
decree the pan laintiff Anusayabai was awarded maintenance at the rate of Ra. 20 
per month from the date of the suit and Rs. 560 as arrears of maintenance. The 
defendant was also ordered to set apart four Khans out of the property in suit 
for the plaintiff’s residence and a charge for satisfaction of the maintenance 
awarded by the dearee on the property was declared. Sidram having failed to 
comply with the decree, Anusayabai applied on December 9, 1952, by Darkhast 
No. 611 of 1952 to recover the amount due to her by gale of the property charged. 
To that Darkhast the appellant, as the purchaser of the propérty pendenté lite, 
was impleaded. The appellant resisted the Darkhast, and contended inter alia 
that he was a purchaser of the property for value from Sidram without notice 
of the plaintiff's claim, and that sale having been effected after the plamtiff’s 
guit was dismissed, it was not a sale pendente lite, and the Darkhast filed by the 
plaintiff wag-not maintainable. The learned trial Judge held that the Darkhast 
was maintainable and that the plea raised by the appellant did not avail him, 
the transfer of the house in his favour being pendenta lite. The learned Judge 
accordingly ordered that warrant and proclamation a ae to issue. Against 
that order an appeal was preferred to the District Court 'at Sholaput, and ‘the 
learned Assistant Judge who heard the appeal confirmed the order passed by 
the trial Court and dismissed the appeal with costs. ` Against that deere this 
second appeal has been preferred. 
Mr. G. A. Desai, who appears on behalf of the purchaser Krishnaji Balwan- 
kar, has raised’ three contentioris. in support of the appeal: (1)-that the house 
having been sold by Sidram after the suit was was dismissed under O. IX, r. 2, of 


\ 
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the Civil Procedure Code, the sale was not affected by the rule of lis pendens; 
- (2) that Anusaydbai’s suit being merely a suit for maintenance, ie., for enforce- 
-ment of a personal liability of Sidram to maintain her, the suit was not one in 
- which a right to immoveable property was directly and specifically in question; 
‘and (3) that the appellant is a bona fide purchaser for value without notice of 
the claim of Anusayabai and, therefore also the decree is not liable to be 
executed against the house purchased by him. 


In my view, there is no substance m the contentions raised by 
Mr. Desai. Section 52 of the Transfer of Property Act, in so far as it is mate- 
‘rial, provides that during the pendency in any Court having authority with- 
‘in the mits of India of any suit or proceeding which is not collusive and in 
which any right to immoveable property is directly and specifically in question, 

‘the property cannot without leave of the Court be transferred or otherwise 
‘dealt with’ by any party to the suit or proceeding so as to affect the rights of 
any other party thereto under any decree or order which may be made therein. 
That provision is followed by an Explanation which states: 

“Erplenation.—For the purposes of this/sectian, the pendency of a suit or proceeding 
shall be deemed to commence from the date of the presentation of the plamt or the 
institution of the proceeding in a Court of competent jurisdiction, and to continue until 
the sult or proceeding has been disposed of by a final decree or order and complete 
satisfaction or discharge of such decree or order has been obtained, or has become un- 
Damna ee reenter dee ae eee ee 
execution thereof.. 


‘It is’ true that in this case the sale effected by Sidram was after the 
dismissal of the suit filed by Anusayabai and before the suit was restored, 
-but the alienation being before the final decree or order was passed and com- 
. plete satisfaction or discharge of the decree was obtained, it must be regarded 
‘as pondente lite. In s. 52 of the Transfer of Property Act, as it stood before 
‘it was amended by Act XX of 1929, the expression ‘‘active prosecution of any 
suit or proceeding’’ was used. That expression has now been omitted, and the 
Explanation makes it abundantly clear that the iss continues so long as a final 
‘decree or order bas not been obtained and complete satisfaction thereof has not 
-been rendered. At page 228 in Sir Dinshah Muila’s ‘‘Transfer of Property 
Act’’, 4th edn., after referring to several authorities, the law is stated thus: 
“...Even after the dismissal of a suit a purchaser is subject to lis pendens, if an 
appeal is afterwards filed.” 
If after the dismissal of a suit and before an appeal is presented, the lis conti- 
nues so as to prevent the defendant from transferring the property to the 
prejudice of the plaintiff, I fail to see any reason for holding that between 
the date of dismissal of the guit under O. LX, r. 2, of the Civil dure Code 
and the date of its restoration, the ks does not continue. 


I am unable to agree also with the contention that this was not a suit in 
which a right to immoveable property was directly and specifically in question. 
The plaintiff expressly claimed by her plaint a charge upon the property des- 
eribed in the plaint, and the Court passed a decree declaring a charge on that 
property. Mr. Desai urged that a du wife has no interest in the property 
of her husband; and that she has only a right to claim maintenance which is 
enforceable against her husband personally. That is undoubtedly so. It was, 
of course, open to the Court which tried the suit on that ground not to declare 
by the decree a charge on the property in suit in favour of the plaintiff. But 
Anusayabai did claim ‘a charge on the property described in the plaint and the 
Court did declare the charge. The application of the rule conained in s. 52 
of the Transfer of Property Act has to be adjudged by reference to the claim 
made in the suit and the decree passed and not on any academic consideration 
as to what the true state of the law applicable to the dispute between the-parties 
is and: whether the decree was propery passed 7 os light ok the true rale 
applicable. 
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My attention was invited by Mr. Desai to the judgment of the Madras High 
Court in Ratiomma v.. Seshachalam!. Mr. Justice Devadoss im that case is 
reported to have observed that: ; 

“Under s, 52 (of the Transfer’ of Property’ Act) right to the immoveable property 
' should be directly and specifically in question in the suit. When a wife brings a suit 
“against the husband for maintenance and asks for a charge on the property belonging 
“to him, she does not ask for any right directly and specifically in respect of the pro- 
' perty. In order to get maintenance properly paid she is entitled to ask for a charge 
and the Court in decreeing maintenance gives her a charge on the property. ‘The charge 
go given takes only from the date of the decree.” 

With the propositions so stated I am unable to agree. In Ratiamma’s case the 
wife filed a suit for maintenance against her husband and obtained a decree 
declaring a charge on the property of the husband. During the pendency of 
the suit, the husband sold one item of the property in suit and .there- 
‘after the purchaser filed a astfit fot a declaration that he was fot bound 
‘by the decree. Mr. Justice Devadoss observed that when a wife files a suit 
against her husband for a decree for maintenance and seeks a charge on the 
“property belonging to him, ‘‘she does not ask for any right directly and specifi- 
eally in respect of the property.” Stated in that form, the proposition in- 
volves a contradiction in terms. If a Hindu wife in a suit for maintenance 
against her husband expressly asks for a declaration of a charge on the pro- 
_perty belonging to her husband, it is difficult to say that she does not ‘‘ask for 
any right directly and specifically in respect of the property’’. With respect 
to the learned Judge, I am unable to accept the view expressed by him that 
ts pendens in a suit filed by a wife against her husband for a decree for main- 
tenance and for a charge on the husband’s property for that maintenance only 
A E a a 
ore. 


The contention that the appellant was a bona fide purchaser for value with- 
out notice of the claim of the plaintif? i is in my view futile. The application of 
the doctrine of is pendens does not depend upon the purchaser having notice 
of the suit: even if the transferee pendente lite from a party has no notice of 
‘the suit, the rights of the other party to a suit in which a right to immoveable 
property is directly and specifically in question under the decree cannot be 
prejudicially affected by the transfer. Mr. Desai urged that in this case the 
appellant intended to contend that the proceeding between Anusayabai and 

idram was collusive and therefore the rule of lis pendens did not apply. No 
euch plea was raised in the Courts below and it would be unjust to allow such 
-a plea to be raised for the first time in this second appeal. 
' The appeal, therefore, fails and is dismissed with costa. l 
|! Appeal dismissed. 


1 [1927] A. L R. Mad. 502. 
lad. 50 
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Before Mr. Justice Miabhoy. 


BHIKA RAGHO MARATHE v. RATANCHAND REOCHAND SHAH.* 

Bombay Agricultural Debtors Relief Act (Bom. XXVII of 1947), Secs. 25(i), 2(3)-—Dis- 
gute whether certain transaction in relation to property sale or mortgage referred to 
arbitrator—Decree passed by Court in terms of award given by arbitrator— 
Appucation under s. 24 of Act to get nature of aforesaid transaction adjudicated— 
Whether Bombay Agricultural Debtors Relief Court barred under s. 25(i) from so 
adjudicating—Award-decree whether comes within purview of s. 25(i)—Test for 
determining whether transaction falle within s. 25(i). 


An award-decree comes within the purview of s. 25(i) of the Bombay Agricultural 
DeBtors Relief Act, 1347. 

The true test which should be applied for the purpose of determining whether a 
transaction falls within the purview of cl. (1) of a. 25 of the Act or not, is to find out 
whether the adjudication was made by a decree, and if the decree is passed by a 
Court of competent jurisdiction, then the Bombay Agricultural Debtors Relief Court 
is precluded from re-agitating the matter. Therefore, even though an adjudication 
initially may have been made by an arbitrator, it will still be a bar provided the ad- 
judication relied upon is not that of the arbitrator but it happens to be merged in the 
decree of a competent Court. 

Vyankatesh Chimaji v. Sakharam Dad,’ referred to. 


Onr Bhika and another (applicants) on January 17, 1936, executed a sale- 
deed conveying certain fields to Ratanchand (opponent) for Re. 2,500. In 1940 
a dispute arose regarding the nature of the above transaction and that dispute 
was referred to an arbitrator. The arbitrator gave his award on December 18, 
1940, which stated that the transaction was a sale out and out. On July 11, 
1941, a decree in terms of the award was by the Court and the opponent 
was declared to be the owner of the fi Thereafter the opponent filed a 
darkhast to recover possession of the elds. The applicants in the meanwhile 
filed the present application under s. 24‘of the Bombay Agricultural Debtors 
Relief Act, 1947, alleging that the true nature of the transaction dated January 
17, 1936, was a mortgage. The opponent inter alta contended that the appli- 
cation was barred under s. 25(+) of the Act. The trial Court held that the 
contention of the applicants was not barred by. s. 25(+) and that the transaction 
was in the nature of a mortgage. On appeal the Assistant Judge held that the 
application was barred under s. 25(+) and set aside the award made by the 
lower Court, observing in his judgment as follows :— 

“It is contended on behalf of the appellant that under s. 25(1) of the BADR. Act 
if there is an adfudication of competent Court which fimally decides the nature of a 
transaction then it would operate as a bar if the debtor or creditor tries to reagitate the 
question In a Debt Adjustment Court. In the present case, it is submitted, there wes | 
an agreement to refer the matter to arbitration, ex. 115, then the Arbitrator was appoint- 
ed and he gave his award ex. 144 and then there was the decree in terms of the award 
ex. 116. When the decree was passed in terms of the award it became final and it could 
not be disturbed except on ground of fraud. As it was a final adjudication so far as the 
parties to the award were concerned they could not reagttate the questions settled 
by the award. I think there is considerable force in this contention of Shri Ghas- 
kadbl. The Debt Adjustment Court, however, came to a different conclusion on the 
ground that in the proceedings before the Arbitrator the present creditor had made 
certain statements and it appeared to the Court that the arbitrator was swayed by those 
statements. I am afraid the Debt Adjustment Court was itself swayed by those words 
into ignoring the legal pesttion. What s. 25(i) requires is that the nature of the transaction 
should be adjudged by a competent Court. The question that one has to decide is whether 
the award decree is a decree of a competent Court. In 55 Bombay Law Reporter 170 


“Decided, April 17, 1958. Oivil Revision G.8,Ohimdhade, Joint Civil Judge, Junior Divi- 
Apphoation No. 1819 of 1956, from the deci- sion, at Shirpur, in B, A. D. Applicatiom 
= of ae ae Vijaykear, Apsistant Judge, West No. 1390 of 1947. 

Dirulia, i in B.A.D.R. Appeal No. 1 (1806) IL. L. R. 21 Bom. 466. 
42 42 of 1954 aes aside the award made by 


k 
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ionos hinwsi Droen Dan there ea aaa a a 
af the Honourable the Chief Justice holding a consent decree to be a decree of a com- 
petent Court. The giound on which it is so held appears to be that the Court merely 
gives preference, to the wishes of the party and sets its own seal of approval upon it., If 
that be so theri‘there is greater justification to hold that a decree in terms of an award. 
to which no exception has been taken by any. party to the award is aleo.a decree of a 
competent Court. - 

But to my mind the true test seems to be not whether it is a consent decree or an 
award decree, -but whether the point of dispute between the parties viz. the nature of 
the transaction ‘has been: adjudicated upon or not In that sense an award decree 
comes closer to the wording of s. 25(1) than a consent decree, since in the present case at 
least the arbitrator upon hearing both parties held that it was an out and out sale, 
Thus the nature of the transaction was determined to be other than a mortgage. In 
my humble opinion, therefore, the gecree being ane passed by a competent, Cqurt it 
would attract the bar provided by s. 25(1) af the BADR. Act and the application of 
~ the respondent would thus become Incompetent and is liable to be disminned:” | 


The applicants applied m revision to 1 High Court. ©: - > je 
' The application was heard. . pa 


R. A. Jahagirdar, with V. H. Kama, for the applicants. 
R. B. Kotwal, for the opponent. 


Mrasnoy J. This revision petition raises an interesting yaani involvi 
the interpretation of 8..25, cL. (4), of the POAT Agmen paral Debtors Reli 
Act. 
The: facts are as follows: . The petitioners. scaotted 8 glede dated 
January 17, 1936, conveying cettain fields for a sum of Ra. 2,500 in favour. of 
the opponent. The petitioners continued to be in- posséasion, of the conveyed 
fields. A dispute arose between the -parties regarding the. nature of the: 
transaction, and that dispute was’ referred by them to the decision of an 
arbitrator. The arbitrator gave his award on December 18, 1940. The ad 
stated that the transaction dated January 17, 1936, was a sale out. and 
out. The award further stated. that the petitioners. -were to remain in possession 
of the conveyed fields and were to pay Re. 2,500-in 10 instalments-of Re. 250. 
per’ annum and, after the whole of the amount of Re. 2,500 was a the 
opponent was tọ execute a sale-deed in favour of the petitioners. i peti- 
tioners were also directed to pay as rent a'sum of Ra.- 185 per annum. ; At first, 
the petitioners tried to object to the award but, subsequently, gave up the 
SS Cg aPC ag ki ra 
The petitioners paid a sum of Ras. 1,450 under the decree, but committed 
faults thereafter. Therefore, the opponent filed darkhast No. 183 of 1950. for 
recovering. possession of- the lands. ‘Thereafter, the Taoa made an - 
application under the Bombay Agricultural Debtors Relief Act, for getting the 
true nature of the transaction dated January 17, 1936, adjudicated. . The appli- 
cation was fled., under. s. 24 of the Bombay Agricultural Debtors Relief Act. 
The petitioners contended that.the true nature of the transaction was a mort- 
gage. The opponent contended that the transaction was, in fact, an ont and: 
out sale, and, gel) that the contention of the petitioners was, barred Purred bo eke 
provisions of s. 25, cl (+), of the Bombay E Debtors Relief E 
That section is as follows :— . : 

“98 Nothing in section 24 shall: apply to— cae 
(i) any transfer which has. been finally adjudged: to be a*tranafer other than a 

mortgage by a decree of a Court of competent jurisdiction -or by a Board established 
under section 4 of the repealed Act;...° 
The Bombay icultural Debtors Relief ‘Court came to the conglusion that the 
true nature the transaction was that it -was a mortgage, and that 
the akon. of the petitioners was not barred-by a. 25(4). of the Bombay 
Agricultural Debtors Relief Act. Aggrieved by the decision, the opponent went 
in appeal.- The appellate Court agreed with the finding of the.Bombay Agri- 

L, B.—09. 


~ 


‘the transfer referred to in cl. (Y). 
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cultural Debtors-Relief Court that the transaction was, in fact, a mortgage, but, 
disagreed with the view of the Bombay Agricultural Debtors Relief Court that 
the contention of the petitioners was not barred by s. 20(4). The appellate 
Court came to the conclusion that the award decree came within the purview of 
s. 26(+), and, accordingly, it held that the Bombay Agricultural Debtors Relief 
Court was prevented from adjudicating the true nature of the transaction by 
virtue of the award-decree, Aggrieved by the decision, the petitioners have 
come in revision. 

On the aforesaid facts, the first point which was argued by Mr. Jahagirdar 
on behalf of the petitioners-debtors was that an award-decree does not come 
within the purview of s. 20(+) of the Bombey. Agricultural Debtors Relief Act. 
His argument was that, in order that a decree may come within the purview 
of that clause, it is necessary that the adjudication should be by a Court. He 
contended that an arbitrator was not a Cour$ within the meaning of cl. ($) 
aforesaid. Mr. Jahagirdar submitted that the word ‘‘court’’ has been defined 
in the Indian Evidence Act and also in the Indian Arbitration Act. The def- 
nition in the Evidence Act is that 

“‘Court’ includes all Judges and Magistrates, and all persons, except arbitrators, 
legally authorised to take evidence.” 
The denition in the Arbitration Act is that a Court 

“means a Civil Court having jurisdiction to decide the questions forming the sub- 
ject-matter of the reference if the same had been the subject-matter of a suit.” 
There is no doubt that an arbitrator is not a Court within the meaning of 
these two Acts. But the wisdom of construing a word used in the Bombay 
Agricultural Debtors Relief Act by reference to the definitions in other Acta 
may be doubted. The Acts are not in pars materia. I do not think it would 
be proper to base a decision on the subject on these definitions. Mr. Jahagirdar, 
then, relied upon the definition of the word ‘‘Court’’ as given in the Bombay 
Agricultural Debtors Relief Act. The definition is: 

“Court means the court of the Civil Judge (Senior Division), having ordinary 
jurisdiction in the area where the debtor ordinarily resides and if there is not such Civil 
Judge, the Court of the Civil Judge (Junior Division), having such jurisdictlon,...” 
The contention of Mr. Jahagirdar was that the word ‘‘Court’’ as used in a, 25(¢) 
would mean a Court as deflned in the Bombay Agricultural Debtors Relief 
Act. I do not think, I can agree with this submission of Mr. Jahagirdar. 
The definition does not apply if a contrary intention appears from the subject or 
context. Ihave no doubt whatsoever that the context in which the word ‘‘Court’’ 
is used in cl. (+) of 8. 25 shows that the oun mank ts Legislature in that 
clause is not the Court as defined in sub. (3) of s. 2 of the Bombay Agricul- 
tural Debtors Relief Act. The expression “Court of competent jurisdiction’’ 
in cl. (+) of s. 25 means’a Court com as Paes deal with the dispute regarding 

the argument. of Mr. Jahagirdar were 
to be upheld, it would mean that only an adjudication of a Civil Judge (S.D.) 
or (J.D.), as the case may be, would operate as a bar, but an adjudication by 
the higher Courts such as the District Court or High Court would not be a 
bar. It is unreasonable to hold that the Legislature could have intended such 
an extraordinary and unusual result. No reason can be discovered as to why 
the Legislature should have preferred the decisions of subordinate Courts to 
those of the higher Courts and give to the former a value higher than to the 
latter. However, whilst I am not satisfied with the reasons advanced by 
Mr. Jahagirdar in ppt of his contention that an arbitrator is not a Court, 
I do agree with his submission for another reason. A Court, ordinarily, is an 
institution established by the State and has jurisdiction, inspite of the opposition 
of the parties, to decide matter legally and properly brought before it. An 
arbitrator, on the other hand, is the creature of the consent of the parties and 
derives jurisdiction from such consent. 

However, in my judgment, the fact that an arbitrator is not a Court, does 
not settle the as about tfe scope of s: 25(i). That fact is not at 


1988.] BHIKA BAGHO V. RATANCHAND ‘(A.C.J.)—Miabhoy J. 1091 


all germane’ for reaching a decision about the applicability of s. 25(s): In 
order that an adjudication regarding the nature of a tranafer may be a bar, it 
is not germane to inquire whether it is by a Court or an arbitrator. The real 
question to determine is whether the adjudication was by a decree of a com- 
petent Court. Even though an adjudication initially may have been made by 
an arbitrator, it will still be a bar provided the adjudication relied upon is not 
that of the arbitrator but it happens to be merged in the decree of a competent 
Court. If and when such a merger takes place and, in law, the decree is the 
final document adjudging the rights of the parties, the adjudication would 
nonetheless be by the decree of a Court’even though the adjudication by the 
arbitrator was the source of the adjudication embodied in ‘the decree. 
Mr. Jahagirdar’s contention was. that, in order to be a bar, the adjudication 
must be by a Court and the fact that the adjudication is by a decree is- not 
the essence of the matter. I do thot agree. The submission of Mr. Jahagirdar’ 
is contrary to the plain language of the section. If the argument of 
Mr. Jahagirdar were correct, then the language which would have been used 
by the Legislature would have been ‘‘Nothing m section 24 shall apply to a 
transfer which has been finally adjudged by a Court of competent jurisdiction.”’ 
Such is not the language used by the Legislatute. What the Legislature states 
is that the transfer must be one adjudged by a decree of a competent Court. 
The latter expression is a whole and composite expression and every word 
therein is important and not merely the word ‘‘Court’’. Therefore, the real 
question to be determined is whether the nature of the transaction has 
been adjudged to be a sale by a decree of a competent Court. Now, when an 
award is given and an application is made in a competent Court to file it, 
py the proceedings are started to obtain a decree from that Court and 
if the Court does pass a decree, the decree is not that of the arbitrator but 
is that of and by the Court. 

The further submission made by Mr. Jahagirdar was that, in order that 
cl. (1) of s. 25 may apply, it is necessary that the Court should have: applied 
its mind on‘the subject of the nature of the transaction and should have reached - 
a decision after taking into consideration the evidence adduced by the partie. 
It was contended that such was not the case. What had happened was that 
only the arbitrator had applied his mind on the subject, and ths Court, having 
regard to the provisions of the Arbitration Act, had no choice but to- pass an 
award decree. It was contended that, under the Arbitration Act, it is only on 
certain specific grounds that the Court can refuse to pass a decree in terms of 
an award, but, if those grounds are non-existing, then, the Court has'no choice 
in the matter and it is d to pass a decree in terms of the award. There- 
fore, it was contended that the award had no sanctity of the adjudi- 
cation of a competent Court. I do not think I can agree with the sub- 
missions, Clause (+) of s. 25 does not state in terms that the Court should 
have applied its mind before passing a decree. All that it states is that the 
adjudication must have been by a decree of a competent Court. . Mr. Kotwal’s 
contention was that diverse processes may be adopted by a Court before it 
comes to pass a decree; but, whatever may be the processes which the Court 
may/adopt, once a decree: is passed, it is passed by the Court and not by the 
arbitrator. What happens in an award-decree is that,. instead of the Court 
adjudicating the yee by consent of the parties, a private individual becomes 
the Judge, and, i e Court, later on, passes a decree in terms of the award, 
the decree is the decree of the competent Court and not of the arbitrator. It 
is true that if the award remains at the stage of the award and does not ulti- 
mately get merged into a decree then, no sanctity attaches to the adjudication 
such as is conferred by cL (+) aforesaid. . But once an award gets merged 
into a decree, then the decree has the full imprimatur of a decision given by 
a Court and, then, there is no distinction between a decree passed by a Court 
after itself appreciating the merits of the dispute and a decree passed on an 
award given by an arbitrator. In my judgment, having regard to the lan- 
guage of s. 25(+) aforesaid, there is a great deal of force in the arguments ad- 
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vanced by Mr. Kotwal, and I have no hesitation in accepting them. In my 
judgment, the true test which should be applied for the purpose of determining 
whether a transaction falls within the purview of el. (4) or not, is to find out 
whether the adjudication was made by a decree, and if the decree is passed by 
a Court of competent jurisdiction, then, the Bombay Agricultural Debtors 
Relief Court is precluded from re-agitating the matter. In my judgment, all 
the ingredients of cl. (i) have been satisfied in the present case and I have no 
doubt that the conclusion which was reached by the appellate Court on the 
subject is correct. 

The gforesaid view is very much supported by the ruling reported in Vyan- 
katesh Chiman v. Sakharam Dap’. The question which the Court had te 
consider in the ruling was whether a decision given by an award-decree 
constitutes res judicata. The division bench came to the conclusion that 
such a decision does attract the principle oferes judicata. Section 11, Civil 
Procedure Code, which deals with res judicata uses the expression ‘‘Court of 
competent jurisdiction’ The words used in s. 25(+) of the’ Bombay Agricul- 
tural Debtors Relief Act are the same. 


[The rest of the judgment is not material to the report.] 
Rule discharged. 


Before Mr. Justice Miabhoy. 

MANUBHAI MAHTJTBHAI PATEL v. TRIKAMLAL LAXMIDAS.* 
Bombay Agricultural Debtors Reef Act (Bom. XXVII of 1947), Secs. 4, 2(4), 7—Transfer 

of Property Act (IV of 1882), Seca. 59A, 60—Vendee of equity of redemption retatn- 

ing amount of mortgage debt and applying under s. 4 for adjustment of mortgage 

debt—Moatniainability of appucation—Whether s. 59A of Transfer of Property Act 

makes purchaser of equity of redemption personally liable for mortgage debt—Suc- 
“ cessor-in-title of usufructuary mortgagor whether personally liable for mortgage 

debt. 

ERE E EENET AEE ce) PEATE PEENE E AE E E 
mortgagee. The mortgagor then sold the equity of redemption to the opponent and 
the latter after paying a certain amount to the mortgagor retained the amount of the 
mortgage debt for payment to the mortgagee. Subsequently the opponent filed an 
application under s. 4 of the Bombay Agricultural Debtors Relief Act, 1947, for ad- 
justment of the aforesaid mortgage debt. A a 
the application:— 

Held, that the debt which the oppanent sought to dubwana ad within 
a a a a a a enna nee a ae 
not He. 

Jamna Das v. Ram Autar Pande, followed. 

Section 59A of the Transfer of Property Act, 1882, cannot be brought into ald for 
minking a parruasen:ot Ma egquliy oF Fete ion persasaly-Hable fota morisags deni 
where, otherwise, he is not so liable. 

That part of the definttion of the word “debt”, contained in s. 2(4) of the Bombay 

Agricultural Debtors Relief Act, 1947, which states that “debt includes mortgage 
money the payment of which is secured by the usufructuary mortgage of immovable 
property” does not make the successor-in-title of the usufructuary mortgagor per- 
penalty Hable ior Me Gere 


Tee facts appear in the judgment. 


Hemendra K. Shah, for the applicants. 
M. 0. Shah, for opponent No. 1. 


1 (1896) L L. R. 21 Bom. 465. ‘by 8. M. Vidyarthi, gets Oivil Judge, 
*Detded, April 24, 1948.. Oivi Revision unior To Baroda, Consolidated 
Application No. 8 of 1957, from the decision of Case No. 4580 of 1950. 
0. . Bhatt, Distriot Judge, a ay rege i 2 (1911) L.R, 39 LA. 7, 8.0. 14 Bom. L.R. 1. 
confirming the order 


Appeal No. 80 of 1855, 
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Miasnoy J. This revision petition raises an interesting point of law. The 
facts necessary to be stated in order to dispose of this point of law are as fol- 
lows: One Fakirbhai Jijibhai was the-owner of 8S.. No. 58. He mortgaged the 
game on March 18, 1924, to one Mahijibhai Patel for Ra. 975. The mortgage 
Was & usufructuary mortgage. The mortgagor Fakirbhai ently sold on 
April 8, 1926, his equity of redemption, for Ra. 1,499, and the vendee was 
one Laxmidas. That Laxmidas was the father of o open No. 1. Out of 
the sum of Rs. 1,499, a sum of Rs. 524 was paid to the mortgagor Fakirbhai 
and the balance of Rs. 975 was retained by the purchaser for payment to the 
mortgagee Mahijibhai Patel. That mortgagee was the father of the present 
petitioners. Subsequently, on June 3, 1926, the mortgagor Fakirbhai e 
purported to sell the same equity of redemption for a sum of Ra, L, 
the vendee was the mortgagee Mahijibhai himself. In 1947, ‘Laxmidas, cae 
of opponent No. 1, filed an application under s. 4 of the Bombay Agricultural 
Debtors Relief Act for adjustmefit of the mortgage-debt. An award was passed 
by, the Bombay Agricultural Debtors Relief Court on July 21, 1955. From 
= an-appeal was preferred to the District Court, and the same was dismissed 

tember 29, 1956. The eee have come in revision to this Court 
n that appellate order. 

The only point which is urged on behalf of the petitioners is that, having 

regard to- the aforesaid facts, there was no debt which the purchaser Laxmi- 
das owed to the mortgagee, the father of the petitioners, and, therefore, 
the application for adjustment of that debt did not lie. The contention is 
based upon the definition of the word ‘‘debt’’ as given in s. 2, sub-s. (4), of the 
Bombay Agricultural Debtors Relief Act. Before I mention that definition, it 
is necessary for me to state the provisions of s. 4 of the Bombay Agricultural 
Debtors Relief Act, under. which the application was made by Laxmidas, the 
father of opponent No. 1. The relevant portion of that section is as follows: 
“Any debtor. . may make an application...to the Court for the adjustment of his 
debts.” 
Therefore, it is quite clear that the object of the application under 
g. 4 is the adjustment of the debt of the debtor. In this connection, it is im- 
portant to notice that a person may be'a debtor and satisfy the conditions laid 
down in sub-a. (5) of s. 2, but still, before any debt can be adjusted, it is neces- 
sary 'that the debt must be his debt. Therefore, the question for consideration 
is whether, having regard to the aforesaid facts, the mortgage-debt which is 
sought to be adjusted in the present cage is the debt of the purchaser of the 
equity of redemption vis. Laxmidas. 

Now, turning to the word ‘‘debt’’, it is defined as follows: 

.“ ‘debt’? means any lability in cash or kind, whether secured or dus, from 
a debtor whether payable under a decree or order of any civil Court or otherwise (and 
includes mortgage money the payment of which is secured by the usufructuary mort- 
gage. of immoveable property) byt does not include arrears of wages payable in respect 
-of agricultural or manual labour;”.. 
Therefore, in order that a ping may come- within the definition of the word 
‘‘debt’’, it is necessary that there A be a REE and that liability must 
be due from a debtor. - Now, to. the facts, the debt was 
imeurred by the mortgagor CAE Meg i pela Therefore, the mortgage-debt 
was, the debt which was owed by Fakirbhai. The question for consideration 
is whether, having regard to the fact that Laxmidas beaame the purchaser of 
the equity of redemption, and also having regard to the fact that Laxmidag 
retained a sum of Rs. 975 from ont of the purchase price to'be paid to the 
mortgagee Mahijibhai Patel, Laxmidas became a debtor of the mortgagee Mahi- 
jibhai in respect of the mortgage-debt. Mr. Hemendra K. Shah, who . 
appears on behalf of the pee contends that, by the transaction, 
the purchaser of equity of redem oan Laxmidas, did not become a debtor of 
the mortgagee Mahijibhai. For purpose, he relies on the ruling reported 
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in Jamna Das v. Rom Autar Ponds’. In that case, it was held: 


“¢ | that the purchaser of an equity of redemption who by agreement with his vendor 
the mortgagor retains the amount of the mortgage-debt out of the price due does not 
thereby become personally Mable to the mortgagee in respect thereof. The mortgagee 
was not a party to the agreement, and s. 90 of the Transfer of Property Act does not 
apply.” e 
This is a direct ruling which is on all fours with the facts of the present case, 
and, having regard to this ruling, there is no doubt whatsoever that 
unless opponent No. 1 is able to satisfy that there was a tripartite agree- 
ment between the mortgagor, the mortgagee and Laxmidas, under which Laxmi- 
das took the liability of the mortgagor to pay the mortgage-debt, Laxmidas 
would not become personally liable for the mortgage-debt. Such is not the 
ease of opponent No. 1. Therefore, there is no doubt whatsoever that, having 
regard tq the ruling, the mortgage-debt was,not one which was due from 
Laxmidas to the mortgagee Mahijibhai. 

Mr, M. C. Shah, who appears on behalf of opponent No. 1, however, contends 
that, when the Privy Council ing was given, 8. 59A of the Transfer 
of Property Act was not in existence. He contends that s. 59A of the Transfer 
of Property Act makes the difference. Now, that section is as follows: 


“Unless otherwise expressly provided, reference in this Chapter to mortgagors and 

mortgagees shall be deemed to include references to persons deriving title from them 
respectively.” 
Now, in my opinion, this section cannot be brought into aid for making a pur- 
chaser of the equity of redemption personally liable for a mortgagedebt, where, 
otherwise, he is not so liable. This section only states that wherever the word 
mortgagor occurs in the Chap. IV of the Transfer of Property Act, the word 
mortgagor shall also mean a transferee from the mortgagor. But that does 
not necessarily mean that the transferee from the mortgagor becomes personal- 
ly liable for the mortgage-debt. Unless and untit Mr. M. C. Shah is in a posi- 
tion to show some section in the Transfer of Property Act which makes a 
purchaser of the equity of redemption personally liable for the debt, the 
argument cannot be accepted. Then Mr. M. C. Shah referred me to s. 60 of 
the Transfer of Property Act. That section only deals with the right to redeem 
a mortgaged property. But, it does not deal with the question of personal 
liability of the debtor. That section only gives a right of redemption to the 
transferee from the mortgagor. But it does not state that the transferee from 
the mortgagor will be personally liable for the mortgage-debt, where, otherwise, 
according to the substantive law, he is not so liable. 

The next argument of Mr. M. C. Shah is based upon s. 7 of the Bombay 
Agricultural Debtors Relief Act. That section is as follows: 


“No application shall lie under section 4 for adjustment of any debt due from a 
debtor to whom such debt has been transferred or assigned after the 1st January, 1988 
by any person who is not himself a debtor.” 

Mr. M. ©. Shah contends that this section is clearly an authority for the pro- 
position that an application for adjustment of a debt can be made not only by 
a person, who’ is personally liable, but also by a person who was not originally 
personally’ liable for the debt. I cannot agree with this submission. In the 
first instance, it is important to notice that this is a disabling section. It does 
not confer any right upon any person to make an application for adjustment 
of debts. That right is salero only by s. 4 and it 4s to that section that one 
must turn to answer the question raised. But even if the principle of s. 7 is 
brought in aid for the purpose of interpreting s. 4 of the Bombay Agricultural 
Debtors Relief Act, in my opinion, it does not help opponent No. 1 in meeting 
the point which is raised on behalf of the petitioners. Even if ‘the 
section is so interpreted as to confer a right upon a transferee or assignee of 
the original debtor, the transferes or assignee, m order to succeed, must prove 


1 (1911) L. R. 39 T A. 7, 8. 0. 14 Bom.L. R. 1. 
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that?he is either a transferee or an assignee of ‘such debt’ i.e., debt “‘due from 
a debtor.” Having regard to the ruling in -Jemna Das v. Ram Awtar 
Pande, a purchaser of the equity of redemption cannot be regarded to be 
either a transferee or an assignee of the mortgage-debt. Therefore, in my 
' opinion, s. 7 of the Bombay Agricultural Debtors Relief Act cannot help oppo- 
nent No. 1. 

Mr. M. C. Shah algo referred to O. XXXIV, r. 1. He contended that, in a 
suit for redemption, the mortgagor is a necessary party. This is so. But that 
does not mean that the debt which is to be adjusted is the debt of the pur- 
chaser of the equity of redemption. It may be that if Fakirbhai himself had 
filed an application under s. 4 of the Bombay Agricultural Debtors Relief Act, 
then, Fakirbhai would have been entitled to get the present mortgage-debt 
adjusted. Whether the purchaser of the equity of redemption would have got any 
benefit out of that or not is a qpestion which does not fall to be determined in 
the present application. But the fact is that Fakirbhai has not made an appli- 
cation. The fact that Fakirbhai would be a necessary party to a suit 
for redemption, does not necessarily mean that the debt is one in which 
Laxmidas is personally interested. Therefore, in my opinion, O. XXXIV, 
r. 1, of the Civil Procedure Code also cannot help opponent No. 1 in meetmg 
the aforesaid point. 
The last point which was urged by Mr. M. O. Shah was based upon the defi- 
nition of the word ‘‘debtor’’ as given in the Bombay Agricultural Debtors 
Relief Act, in s. 2, subs. (5). That section states that a debtor is one, who, 
amongst other things, is indebted. Mr. M. C. Shah contended that a person 
may be indebted although he may not be personally lable for- the debt. He 
contended that though the word ‘‘debt’’ has been defined in sub-s. (4) of 
s. 2, the word ‘‘indebted’’ has not been defined. Ho contended that, 
having regard to the object of the Bombay Agricultural Debtors Relief Act, 
which was to adjust all the debts of agricultural debtors, in whatever way they 
may have been incurred, I should put a liberal construction upon the word 
‘‘indebted’’ and construe the word in such a way as to include the case of 
opponent No. 1. In my opinion, even if the contention of Mr. Shah 
were to be upheld, it’would not help him at all. This is so because, as already 
pointed out, in order that that person may be entitled to make an application 
under s. 4 of the Bombay Agricultural Debtors Relief Act, the debt to 
be adjusted must be his debt. Eaa has an adjustable debt and is entitl- 
ed to make an application, even then, he is not entitled to include in the appl- 
cation a debt which is not his own according to the substantive law. The debt 
included in the application must be ‘‘his debt’’. Therefore, before a person 
can succeed in an application for adjustment of a debt, it is necessary for him 
to establish that the debt which he seeks to adjust is his debt. 

In view of the aforesaid discussion, I have come to the conclusion that 
opponent No. 1 has failed to establish that the mortgage debt, which he seeks 
to adjast in the present case, is his debt, and, consequently, in my opinion, 
the award which was passed by the Bombay Agricultural Debtors Relief Court 
and upheld by the appellate Court is not sustainable. 

The view which I have taken that a purchaser of the equity of redemption is 
not liable for the mortgage-debt also derives support from the observations 
made by Mr. Mulla in his Transfer of Property Act (4th edn.) at page 444. 
This is what Mr. Mulla gays: 

‘The personal covenant does not rum with the land andano personal decree can 
be made against a purchaser of the equity of redemption. Thus in Jamna Das v. Ram 
Autar a purchaser of the equity of redemption retained a part of the purchase money 
under an agreement with the mortgagor to pay the mortgage debt, but the Judicial Com- 
mittee held that he was not personally lable to the mortgagee under sec. 90 of the Trans- 
fer of Property Act, now the Code of Civil Procedure, Order 34, rule 6, as he was not 
party to the sale, nor could he be held liable on the ground that he held the money in 
trust for the mortgagee.” rs 
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Before I part with this case, there is one more point which I wish to menftion, 
and that is regarding that part of the definition of the word ‘‘debt’’ which 
states that the ‘‘debt includes mortgage money the payment of which is secur- 
ed by the usufructuary mortgage of immovable property.” In my opinion, 
this part of the definition does not make the successor-in-title of the usufruc- 
tuary mortgagor personally liable for the debt. This part of the def- 
nition is only intended to include in the definition a case which other- 
wise would have been excluded from its purview by the general law, and would 
have debarred a usufructuary mortgagor from taking advantage of the Bombay 
Agricultural Debtors’ Relief Act. The general law is that a usufructuary 
mortgagor is not personally liable for the mortgage debt. Therefore, if the 
aforesaid part of the deflnition were not there, then, it could have been con- 
tended: that the usufructuary mortgagor was not liable for payment of the 
mortgage debt, and, therefore, not entitled to, make an application under the 
Bombay Agricultural Debtors Relief Act. .It is in order to meet such an argu- 
ment that the aforesaid part of the definition appears to have been introduced 
by an amendment which was made in the Act by Bombay Act LXX of 1948. 

For the aforesaid reasons, I have come to the conclusion that the debt which 
the present opponent No. 1 sedks to adjust is not his debt within the meaning 
of s. 4 of the Bombay Agricultural Debtors Relief Act, and consequently, the 
application for adjustment of that debt did not lie. The revision application, 
therefore, deserves to be allowed. Accordingly, I make the rule absolute. The 
award and the order of the appellate Court are set aside. The application is 


Rule made absolute. 


Before Mr. Justice Miabhoy. 


MOHMED HAJI NOORMOHAMED v. MONA VICAJI JAVERI.* 
Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVIII of 1947), Sec. 
18(1) (hbh)—Bombay Municipal Corporation Act (Bom. ITI of 1888), Sec. 507—Appli- 
cation for derection under s. 507, Municipal Corporation Act, granted to owner—Non- 
compliance by tenant of such direction—Sult by owner for possession of premises 
under s. 13(1)(bhh) of Bom. Act LVII of 1947—Matntainabdility of muit, 
When the owner of a buflding has availed himself of the remedy given to him under 
B. 507 of the Bombay Municipal Corporation Act, he is not disentitled to the further 
` remedy provided to him under s. 13(1)(hhh) of the Bombay Renta, Hotel and Lodging 
House Rates Control Act, 1947. 


Tue facta appear in the judgment. 


' 8. M. Shah, with M. C. Patolawala, for the applicant. 
8. Baptista, with Isitle & Co., for the opponent. 


MranHoy J. This revision petition arises out of an order made by the 
appellate Bench of the Small Causes Court, Bombay. 

The first point which is raised in this petition by Mr.. Shah, who appears on 
behalf of the petitioner, is that the suit which was filed by the opponent against 
the petitioner in the Small Causes Court for recovering possession of the pre- 
mises under s. 13(1)(RAA) of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, was not competent because of a certain order passed 
by the learned Chief Judge of the Small Causes Court under s. 607 of the 
Bombay Municipal Corporation Act, 1888. The point was raised both before 
the trial Judge and the appellate Bench of the Small Causes Court. Both the 
` *Deoidel, April 29, 1958. Civil Revisign Bombay, in Appeal No. 206 of 1857, oonfirmmg 
Application No. 272 of 1958, from the decision the order pamped by T. B. Desai, Judge, Court 


of T. T. Barodawalla, Chief Judge, and P.8. of Small Causes at Bombay, in R. A. E. Suit 
Badami, Judge, Court of Causes at No. 7228 of 1957. 


w 
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Courts have recorded a finding against the contention. In order to dispose of 
this contention, it is necessary to state the following facta. 


The petitioner is the tenant and the opponent is the landlady of a shop 
situated in a building known as ‘Javeri building’, On August 25, 1956, the 
acting City Engineer gave'a notice to the opponent under s. 354 of the Bombay 
Municipal Corporation Act, requiring her to demolish a certain portion of her 
building. “On October 12, 1956, the game officer gave a second notice to the 
landlady requiring her to pull down the remaining portion of the building. 
On December 27, 1956, the landlady gave a notice to the petitioner to give her 
facilities to comply with the requisition made by the Municipal authority in 
the two notices. The petitioner, however, did not afford thee faci- 
ities. Consequently, under s. 507 of the Bombay Municipal Corporation Act, 
the landlady made an application to the learned Chief Judge of the 
Small Causes Court, Bombay, fer a direction requiring the petitionereto afford 
to the opponent-landlady all reasonable facilities for complying with the requi- 
sitions made:in the two notices. The learned: Chief Judge made an 
order on March 7, 1957. By that order the learned Chief Judge directed the 
petitioner to afford the opponent all reasonable facilities for complying with 
the requisitions contained inthe two notices given by the municipal 
authorities, in particular by removing himself and all other persons and goods 
from the said shop by April 30, 1957; and to give Iéave and licence to the 
opponent, her workmen ete., to enter the premises for the requisite time to 
carry out the demolition work mentioned in the notices. However, in spite of 
the order, it appears that the petitioner did not afford any facilities 
to the opponent to comply with the requisition contained in the two 
notices. Cael on May 27, 1957, the opponent filed the suit from which 
the present application arises. That suit was filed under s. 13(1)(AhA) of the 
Bombay Rents, Hotel and Lodging House Rates Control Act, 1947. The rele- 
vant portion of that section ‘is as follows - 

“13(1) ‘Notwithstanding anything contained in this Act (but subject to the provisions 
of section 15), a landlord shall be entitled to recover possession of any premises if the 
Court is satisfied... i 

(hhh) that the premises...are...required for the immediate purpose of demolition 
ordered by any local authority or other competent authority;...” 

The contention of Mr. Shah is that once the learned Chief Judge made an order 
under 8. 507 of the Bombay Municipal Corporation Act, the suit was 
not competent. The contention was based on the ground that when the land- 
lord is served with a notice under s. 854 of the Bombay Municipal Corporation 
Act, then, he has two remedies before him, and if he chooses one of these two 
remedies, then, he cannot avail himself of the second remedy. His contention 
is that the landlord can either proceed against the refractory tenant under 
B. 507 of the Corporation Act or under s. 13(1) (AAR) of the Bombay Renta, 
Hotel and Lodging House Rates Control Act, 1947, but not under both. I do 
not agree with this contention. In my opinion, the objects of the 
two sections are entirely different. So far as s. 507 is concerned, the object is 
not to dispossess the tenant, but the object is only to give a direction to the 
tenant to afford facilities to the landlotd to demolish the building. Possession 
remains with the tenant, the tenancy continues, and the landlord has only a 
right of entry into the demised premises which entry he, otherwise, could not 
have made without committing the tort of trespass. The scope of s. 18 (2) 
(Ahh), on the contrary, is entirely different. Under that section, the landlord 
ig not merely entitled to a right of entry into the demised premises, but he 
is entitled to recover possession of the demised premises, and that right can be 
enforeed by the tenant only if the contractual tenancy has come to an end. 
Therefore, in my opinion, the two sections do not deal with a situation which 
is m part materia, and the objects of the two sections are quite different. In 
my opinion, simply becanse the opponent in the present case has availed her- 
self of the remedy, which was given to her under s. 507 of the Corporation Act, 
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it cannot be said that she is disentitled to the further remedy which the statute 
has provided to her under s. 18(1)(AAA) of the Bombay Rents, Hotel 
und Lodging House Rates Control Act. 

The second branch of the argument, also based upon the two sec- 
tions, as developed by Mr. § was as follows: He contended that s. 13(1) 
(hhh) is not applicable to the facts of the present case, because it cannot be 
said that the demolition of the premises was required to be made as 
a result of the order of any local authority. The contention was that as the 
opponent had obtained an order under s. 507 of the Bombay Municipal Cor- 
poration Act, under sub-s. (3) of that section, the opponent was exonerated 
from her responsibility towards the municipal authorities for non-compliance 
with the requisitions contained in the notice. Therefore, Shah 
contended that the result was that the opponent no longer required the 
premises for the purpose of demolishing them as a result of the order of 
any local authority. I do not agree with this contention. The mere fact that 
the opponent has obtained an order under s. 607 of the Bombay Muni- 
cipal e Act does not terminate the necessity of demolishing 
the aforesaid premises. On the contrary, the fact that the petitioner is recal- 
citrant and does not afford facilities to the opponent to demolish the buildi 
emphasises the fact that the demolition is required to be made all the more. 
do not think it would be proper to construe the provisions of s. 18(1) (AAR) 
in such a manner as to put a premium upon the intransigence and refractori- 
ness of the tenant. In my opinion, if the landlord has taken proceedings under 
s. 507, and in spite of an order under that section the tenant is adamant and 
does not afford any facilities, then, though this act of refractoriness on the 
part of the tenant might exonerate the landlord from the liability under the 
Corporation Act, the requirement of the landlord to demolish the building 
remains intact, and that, that requirement does.not cease. In my opinion, 
unless and until one comes to the conclusion that the requirement ceases 
because of the refractory attitude of the tenant, cl. (Ahh) would still come into 
play. Therefore, there is no substance in any of the two branches of the argu- 
ment advanced by Mr. Shah. 

[The rest of the judgment is not material to this report.] 

Rule discharged, 


ORIGINAL CIVIL. 


Before Mr. Justice Tendotkar. 
ANDHERI MAROL KURLA BUS SERVICE v. THA STATH OF BOMBAY.* 
Motor Vehicles Act (IV of 1939), Secs. 47, 64(£), 76, 46(c), 58(3)—Bombay Motor Vehicles 
Rules, 1940, R. 51—Constitation of India, Art. 19({1)(g)—Right of making represen- 
tations under s. 47 whether restricted to persons or bodies enumerated in the sec- 
tion—Regional Transport Authority whether competent to consider circular of Govern- 
ment adumbrating policy of nationalisation of transport services when granting or 
refusing permit under s. 47--Granting of Hcence to one and refusing it to another 
to carry on business when constitutes monopoly which is in contravention of 
art. 19(1)(g)—Appucation under r. 51 whether to be a proper application and 
whether Regional Transport Authority must determine what is not a proper appli- 
cation—Whether under r. 76 appeal must be heard by the whole Appellate Com- 
_mittee—Consequence of lesser number of members of the Committee hearing ond 
disposing of eppeal—Appellate Committee whether can obtain information from 
Regional Transport Authority regarding facte which are subject-matter of record in 
appeal—Practice prevailing of obtaining report from Secretary of the Regional Trans- 
port Authority to be discontinued. l 
Under s. 47 of the Motor Vehicles Act, 1989, read with s. 64(f) of the Act, the right 
of making representations is restricted to the persons and bodies enumerated in s. 47 


"“Dended, January 16/17, 1957. Oa O. J. Miscellansous Petition No 209 of 1056. 
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. and it is not the right of every individual or body of persons to make such represen- 
tation. 


_ Any consideration that is foreign to the objects and the scheme of the Motor 
Vehicles Act, 1989, and has no relevance to the granting or refusing of a permit in 
the context of the scheme of the Act must not be taken into account by the autho- 
ritles specified in s. 47. Therefore, in granting or refusing a permit under s. 47 of 
the Motor Vehicles Act, 1939, the Regional Transport Authority cannot take into 
account any policy of nationalisation af transport services adumbrated by Govern- 
ment. 
Moti Lal v. Government of the State of Uttar Pradesh,’ followed. 

Where any law provides for the obtaining of a licence for carrying on of a trade 
or business, the. grant of a licence to one and the refusal of a licence to another 
brings about a situation which may perhaps be described as a partial monopoly, but. 
which may not necessarily have the obnoxious features of a monopoly. By merely 
describing a particular act as a monopoly one does not establish necessarily that it is 
opposed to the fundamental rights guaranteed by art. 19(1)(g) of the Constitution 
of India, One has tb look at all the facts and surrounding circumstances and to find 
out whether what is sought to be done contravenes the provisions of the articles. 

`- Saghir Ahmed v. The State of U.P.* referred to. 

The application referred to in r. 51 of the Bambay Motor Vehicles Rules, 1940, is 
an application which is in order. It is obligatory on the Regional Transport Authority 
to determine what is not a proper application. ` 

Under r. 76 of the Bombay Motor Vehicles Rules, 1940, the body that can exercise 
appellate functions must be the body which is appointed as a Committee by the 
Chairman. The appeal must be heard by the whole Committee but if a lesser num- 
ber hears it, it is an irregular exercise of jurisdiction which does not render the deci- 
sion arrived at by the Committee bad. 

Gopichand Lillaram Bathita v. The Regional Transport Authority’ followed. 

_ The Appellate Committee of the State Transport Authority cannot obtain relevant 
information from the Regional’ Transport Authority in respect of facts which are the 
subject-matter of the record in the appeal before it. It can do so in respect of any 
matters which are In dispute as‘to what took place before the Regional Transport 
Authority and no more. The Appellate Committee may call for a report as to what 
happened in the same manner as an appellate Court sometimes calls for a report 

' from a subordinate Court. But such a report, when obtained, must of necessity be 
made available to all the parties concerned and not looked at or used by the appellate 
body without their knowledge and behind their back. : 

Local Government Board v. Arkdge* referred to. 


Tex facts appear in the judgment. 


M. P. Laud, with C. K. Jaisingham, for the petitioners, 
H. M. Seerva, for the respondents. 


THNDOLKAR J. This is a petition by the Andheri Marol Kurla Bus Service, 
a partnership registered under the Indian Partnership Act, for an appropriate 
writ,, direction, or order quashing an order refusing transport permits to the 
petitioners passed by the Regional Transport-Authority, substantially upheld, 
with a variation that is not material for the. purpoges of this petition, by the 
State Transport Authority, and confirmed in second appeal by the State of 
Bombay. Respondents Nos. 1 to 5 were members of the Regional Transport 
Authority at different relevant times. Respondents Nos. +7 to 12 are the mem- 
bers of the Ap te Committee of the State Transport Authority. Respondent, 
No. 18 is the State of Bombay and respondent No. 14 is the Municipal Corpo-. 
ration of Greater Bombay in its capacity as the Corporation that runs the 
B.H.S.T. Bus Services in Bombay, to whom a permit for the routes for which 


1 [19sl]1‘A.260.° 0o. 298 of 1956, decided by Tendolkar J., on 
2: 8. 0. R. 707. Degember 6, 1856 (Unrep:). 
3 (1956) O. O. J. Miscellaneous Petition No. ° ..4 91915] A. O. 120. ` 
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the petitioners were also applicants: was granted by the Regional Transport 
Authority. 

A little history which is set out in the petition is relevant in that it provides 
the background for the matters that have now been raised for adjudication. 
It appears that the petitioners’ partnership consisted of three partnera— 
Karamchand, Amirchand and Haji Validad Hassan. All these three partners 
were running private buses prior to 1933 and continued to do ao till 1938 when 
they formed the partnership, Permits were granted to the partnership by the 
D.8.P., Bombay, up to 1939, and by the Regional Transport Authority after 
the Bombay Motor Vehicles Act came into force. In 1940 a permanent per- 
mit wad issued ‘to them for a period of three years and it was renewed again 
up to 1947. It appears that on July 8, 1947, the Provincial Transport Officer 
wrote a letter to the Regional Transport Authority and im that letter under 
the heading ‘‘Stage Carriage Permits’’ it was stated: 

“The ban on issue, and renewal’ of regular permits exists and in no case is to be 
ignored. All stage carriage permits are to be issued or renewed on temporary basis.” 
The letter further seeks to point out that, although previous letters indicated 
that Government’s prior permission must be obtdined in order to issue even 
a temporary permit, no guch permission need thereafter be obtained if a per- 
mit was issued on a temporary basis for four months at a time Now the ban 
on. issue and renewal, which is referred to in this letter and which appears in 
inverted commas in this letter itself, must apparently have been contained in 
some earlier letter or circular; but no such letter or circular has been forth- 
coming. Subsequent to the issue of this letter, in so far as the petitioners 
were concerned, they were issued temporary permita for four months at a time. 
The last of such permits was issued in October 1964, effective till December 
81, 1954. These were route permits as opposed to area permits. At the same 
time, notwithstanding the letter of July 8, 1947, the B.H.8.T. Undertaking 
was given a permanent permit for the entire area of Greater Bombay for a 
period of three years in 1947 and the permit was renewed in 1950 for a period 
of five years from August 7, 1950, till August 6, 1955, so that in their case 
the letter of July 8, 1947, was ignored and not given effect to and they received 
a favoured treatment from the Regional Transport Authority. 

On June 8, 1950, the Regional Transport Authority invited applications by 
notification in the Government Gazette for permits to operate buses inter alta 
upon the Andheri-Marol and Andheri-Kurla routes on a temporary basis in 
accordance with the instructions in the letter of July 8, 1947. The petitioners 
applied for such permits and the ional Transport Authority, by its letter 
dated October 9, 1950, intimated to the petitioners that they were allowed to 
continue with the permits then held by them for the Andheri-Kurla and the 
Andheri-Marol’ routes: | 

“on the conditlon that as and when under the nationalisation scheme, the B.ELS.T. 
Transport Committee (Undertaking), finds it possible to take over the operation of 
the said route, your permit will be withdrawn and you will cease to be an operator 
for the said route,” 

This letter appears to indicate that the Regional Transport Authority at any 
rate understood that the object of Government was to bring about nationali- 
sation ultimately and that is why temporary permits were to be issued and not 


:ı permanent permits. They also appear to have taken the view, which aay 


to me to be completely untenable, that granting the permits to the B. E 

Undertaking was natiénalisation of the bus services. The B. B. S. -T. Under- 
taking is owned and:operated by the Bombay Municipal Corporation; and 
giving bus services to them may at best be municipalisation and certainly not 
natjonalisation. Thereafter. the permita of the petitioners were ‘continued on 
a temporary basis every four months, and, as I have stated ‘earlier, they were 
all due to, expire on December 31, 1954. On November 11, 1954, the Secretary, 
Regional Transport Authority, wrote to the petitioners ‘pointing out that a 
permanent permit for five years from August 7, 1950, to August 6,:1955, for 


i 
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the entire Greater Bombay area had been granted to the B.. E. 8. T. Under- 
taking, and that temporary permits were granted to the petitioners on certain 
routes because the B. E. 8. T. Undertaking was not in a position to run services 
on the entire area that was covered by the permits. An intimation was further 
given that, as the B. E. S. T. Undertaking was now ready to run their services 
on the routes operated by the petitioners, the necessity for the temporary per- 
mits issued to the petitioners had ceased to exist and no further permits would 
be issued to them. There was some further correspondence and on December 
8, 1954, the Secretary of the Regional Transport Authority reiterated what he 
had said in his letter of November 11, 1954, and mtimated that, as the neces- 
sity for grant of temporary permits to the petitioners would ceage from 
January 1, 1955, on account of the introduction of the B. E. S. T. buses on 
the routes covered by the permits, the application of the petitioners for grant 
of temporary permits may be Faced with this situation, the petition- 
ers filed a petition in this Co being Mise. Application No. 478 of 1954, to 
compel the Regional Transport Authority to issue permits to the petitioners 
on the routes for which they already had temporary permits. At the hearing 
of this petition, a consent order was taken which inter aka provided that the 
existing temporary permits given to the-petitioners would continue ‘‘till the 
final disposal of the application for permanent permits’’ and also for some 
period beyond such disposal in order to enable the petitioners to exhaust all 
the legal remedies. The consent terms also recited a letter dated January 15, 
1955, by which the Regional Transport Authority had withdrawn their letter 
of December 8, 1954, which had already been referred to before. The consent 
order was taken in Court on February 2, 1955. 

Now it appears that on December 10, 1954, the petitioners had applied for 
a route permit for the Andheri-Marol, Andheri-Kurla, and Marol-Goregaon- 
vic-Aarey Colony routes. Paragraph 8 of the prescribed form for application 
requires that particulars of the time-tables proposed should be appended; but 
to this application no such particulars were appended. It also appears that the 
B.&.S.T. Undertaking had made an application for an area permit for the’ 
municipal limits of Greater Bombay on a date which is blank. There was an- 
other application by the petitioners made on January 8, 1955, and this appli- 
cation was for the limits of the city of Bombay. As required by the rules, 
these three applications were published in the Bombay Government Gazette 
dated March 3, 1955, and intimation was given that the applications would be 
considered by the Regional Transport Authority at its meeting to be held on April 
27, 1955, and that any representations for or against the applications that any one 
may wish to make must be submitted to the office of the Regional Transport Autho- 
rity so as to reach not later than March 19, 1955. It further appears that on 
March 22, 1955, the petitioners presented a fresh application for the same 
routes for which an application had been made on December 10, 1954; but this 
time they annexed to the petition the time-tables which had not been annexed 
to the first petition which had been advertised. Thia petition was gazetted in 
the Bombay Government Gazette dated oe 14, 1955. The date notified for 
the hearing of the application: was May 25, 1955, and representations for or 
against the application were invited so as to reach the office of the Regional 
Transport Authority not later than April 30, 1955. 

At the meeting of the Regional Transport Authority on April 27, 1955, it is 
the case of the petitioners that their counsel made submissions only in regard 
to their application for routes within the limits of the city of Bombay dated 
January 4, 1955, and did not make any submissions witif regard to their appli- 
cation dated December 10, 1954, relatmg to the three specified routes as the 
game routes were the subject-matter of the second application, the hearing of 
which had been fixed for May 25,1955. The petitioners also allege that at 
this mesting-they objected to the participation in the said meeting of Mr. M. L. 
Bhambri, who was at the time Secretary of the Regional Transport Authority 
on the ground that he had on an occasion in March 1955 and also on that very 
day expreesed an opinion adverse to the petitioners and had thereby prejudged 
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the matter. The petitioners also say that at this meeting they drew the atten- 
tion of the Regional Transport Authority to the fact that the petitions had not 
been posted on the notice-board at the office of the Collector of the districts 
concerned as required by r. 51 of the Bombay Motor Vehicles Rules, 1940.. The 
objections of the petitioners were over-ruled by the Regional Transport Autho- 
rity. It appears that thereafter the Regional Transport Authority by an order 
dated May 11, 1955, disposed of the first two applications that were presented 
by the petitioners and which were advertised in the Gazette dated March 3, 
1955. The application for a permit within the limits of the city of Bombay 
was rejected and so was the route application in so far as it concerned the 
AndherisMarol and Andheri-Kurla routes. But a temporary permit was issued 
to the petitioners for the Marol-Goregaon-vta-Asrey Colony route for four 
months; and a permit was algo issued to the B.E.S.T. for all the routes within 
the municipal limits of Greatér Bombay, the dyration of this permit also bemg 
four months. Thereafter at the hearing of the second application of the peti- 
tioners before the Regional Transport Authority on May 25, 1955, the peti- 
tioners allege that they protested that their new application had been wrongly 
disposed of by the order dated May 11, 1955, without hearing them, that the 
gaid Authority thereupon stated that since the application had been disposed 
of no hearing was necessary, that no hearing therefore took place, and that 
thereafter by an order dated June 8, 1955, the order that was made on the 
route application on May 11, 1955, was repeated. Against this order the peti- 
tioners filed an appeal before the ‘Appellate Committee of the State Transport 
Authority. The said Appellate Committee called for a report and remarks from 
Mr. Bhambri, the Secretary of the Regional Transport Authority; and it is the 
petitioners’ complaint that they were never shown this report and knew not 
what was in it, but that the report was taken into account behind their back 
by the Appellate Committee of the State Transport Authority in disposing of 
their appeal. It appears that the petitioners also objected to the constitution 
of the Appellate Committee in so far as Mr. M. M. Chudasama, who was a mem- 
ber of the Regional Transport Authority in his é6fficial capacity as Commissioner 
_ of Police, Bombay, had by that time become a member of the Appellate Com- 

mittee of the State Transport Authority by virtue of having been elevated to 
the post of Inspector General of Police. This objection was met by the Appel- 
late Committee merely by Mr. Chudasama not sitting to hear the appeal. The 
Appellate Committee confirmed the decision of the Regional Transport Autho- 
rity in rejecting the application for the routes Andheri-Marol and Andheri- 
Kurla, but converted the temporary permit which had been granted for the 
Marol-Goregaon route into 4 permanent permit for a period-of three years. 
They also converted the permit that was granted to the B.H.8.T. Undertaking 
for a period of four months into a permanent permit for three years. Against 
the decision of the State Transport Authority the petitioners appealed to the 
State of Bombay, but the State rejected the appeal and confirmed the decision 
of the State Tr ort Authority. The. petitioners have presented this petition 
by which they challenge all these three orders of the Regional Transport Autho- 
rity, of the Appellate Committee of the State Transport Authority as well as 
of the State of Bombay. 

Now it is clear, having d to the decision of a Division Bench of this 
Court in Sipahimalant v. Fidahussein,' that the final order in these proceed- 
ings is the order of the State of Bombay and that is the order that has to be 
succesafully challenged before the petitioners can obtain any relief. But in so 
far as the order may bë affected by any inherent vice either in the order of the 
Regional Transport Authority or the State Transport Authority, such matters 
would necessarily have to be considered in determining whether the order of 
the State of Bombay is a good and valid order. 

On behalf of the respondents, it is denied that the petitioners’ ‘application 
for routes was not heard on April 27, 1955; and it is averred that it was in fact 
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hear, but for which a permit for the Marol-Goregaon route could not have 
been granted to the petitioners. It is denied that there was no publication as 
required by r. 51. It is denied that Mr. Bhambr? had expressed any opinion | 
as alleged and was, therefore, disqualified from ac ag a member of the 
Regional Transport Authority in disposing of the application. It is further 
averred that when, at the meeting of May 25, 1955, counsel for the petitioners 
was asked whether he had anything more to urge than what he had urged on 
April 27, 1955, he stated that he had nothing to . The respondents con- 
tend that, in so far as Mr. Chudasama being di ified from acting as a mem- 
ber of the Appellate Committee is concerned, the objection was ciently met 
by his not so acting. The State Transport Authority admits that a report 
was called for in accordance with the practice to which I will refer later, but 
avers that the State Appellate Committee did not consider or rely on, or in 
any way base its decision qn, an contained in the report in osing of 
the appeal. By a late amendment of the petition, the petitioners have also 
averred that the State of Bombay had seen this very report and had taken it 
into account, and that the decision of the State of Bombay was vitiated by 
their having done so. In reply to this amendment, an affidavit has been made 
by Mr. D. 8. Joshi, the Secretary to the Government of Bombay in the Home 
Department, which categorically states that the report was not at all taken 
into consideration by Government, although by perusing the record now he 
has discovered that the report was in the papers that were submitted to 
Government. ; 

On these averments the petition has been argued before me at some consider- 
able length and the grounds of challenge to the various orders may be sum- 
mariged for the convenience of dealing with them in some order. The order 
of the Regional Transport Authority is challenged on the following grounds :— 

(1) That the Regional Transport Authority as constituted at the time 
of hearing the petitioners’ application was incompetent to deal with the appli- 
cations because It was prejudiced against the petitioners in that it had pre- 
viously intimated to the petitioners that. their applications would not be 


granted. 

(2) That Mr. Bhambri was disqualifled from acting as a member of the 
Regional Transport Authority and taking part in the hearing of the applica- 
tions and deciding them as he had previously expressed an opinion adverse to 
the petitioners. 

(3) That there was no publication of the applications as required by r. 51 
of the Bombay Motor Vehicles Rules. 

(4) That there was no hearing of the petition dated March 22, 1955, for the 


tes. 

(5) That the letter dated July 8, 1947, by the Provincial Transport Officer 
was illegal, void and ineffective and yet the Regional Transport Authority gave 
effect to it. 

(6) - That the Regional Transport Authority understood that the policy of 
ultimate nationalisation was the policy underlying the letter of July 8, 1947, 
and acted on their interpretation of nationalisation as meaning municipalisa- 
tion; and that their action is void in that a policy of nationalisation contra- 

venes the fundamental rights guaranteed by the Constitution. 

(7) That the Regional Transport Authority did not consider the matter on 
the merits; and 

(8) That by its consistant conduct in giving every route in Greater Bom- 
bay to the B.E.S.T. Undertaking as and when it is in a pæ@ition to run its buses 
on a route, the Regional Transport Authority has created a monopoly in favour 
of the B.E.8.T. Undertaking which is contrary to the fundamental rights gua- 
ranteed under the Constitution. 

With regard to the order of the Appellate Committee of the State Transport 
Authority, the grounds on which it is challenged are mainly two: (i) that the 
Appellate Committee was not properly constituted as Mr. Chudasama was in- 
competent to act; and (i) that the Appella®: Committee took into account a 
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report from Mr. Bhambri wihout disclosing the contents: of that report: to ahs 
petitioners. The order of the State of Bombay is, so far as I can gather from 
the petition, challenged only on the ground that it wrongly held that the. Appel 
late Committee was properly constituted and that the tate of Bombay ‘had. 
also seen the report of Mr. Bhambri and acted on it-behind the back of the 
petitioners. I would now proceed to deal with these various grounds - -in me 
order in which I: have attempted to summarise them. 


The first plea that the Regional Transport Authority as constituted’ was in- 
competent to deal with the matter comes with ill grace from the: petitioners 
who themselves were parties to the consent order‘that the Regional Transport 
Authority should proceed to determine their application for permanent per- 
mits. That consent order was taken with full knowledge of the fact that this 
very Regional Transport Authority had refused such permits in the past and 
had even expressed an opinion that only tempprary- permits could be granted 
until the B.E.8.T. scien in a position to take up particular routes 
in the Greater Bombay area. ose are the very fatts that are urged in sup- 
port of the plea that the Regional Transport Authority was prejudiced against 
the petitioners and therefore was incompetent to deal with the matter. Having 
agreed in terms to take the decision of the Regional aei ort r E 
their application for permanent permits with knowledge 8 iee facts, I do 
not think it is open for the petitioners now to urge NRE e Regional Transport 
Authority was incompetent to deal with the matter. They cannot be alowed 
to take the chance of their applications being granted by the Regional Trans- 
port Authority, and, when they find that they have been refused in respect of 
two routes, to challenge the competence of the Regional Transport Authority 
to deal with the matter. It is also pertinent to point out that the petitioners 
have not surrendered the permit granted by the Regional Transport Authority 
in. respect of one route which the Regional Transport Authority would have 
had no authority to grant if they were incompetent to deal with the matter: 
There is not even an offer to surrender it made in the petition. Moreover, 
assuming that the Regional Transport Authority was incompetent to deal with 
the matter, it is nowhere suggested—-and Mr. Laud could not suggest at the 
Bar—who else was to deal with these petitions, because the only authority, that 
can deal with the petitions under the provisions of the Bombay Motor Vehicles 
Act is the Regional Transport Authority. There is, therefore, no substance in 
this particular ground advanced on behalf of the petitioners. The petitioners’ 
counsel, however, did not desire to give up or abandon that ground, but wished 
it to be dealt with by me although he advanced no arguments in support of it. 

ing next to the plea that Mr. Bhambri was disqualified from hearing 
the petitions, the material averments in this regard are to be found in para. 12 
of the petition. To summarise them, it is alleged that in March 1955, there was 
a meeting with Mr. Bhambri and the partners of the petitioners and others, and 
in the course of conversation Mr. Bhambri observed that the private bus ope- 
rators would be in existence for not more than two months and therefore he 
failed to understand why they were making complaints against the B.E.S.T. 
Undertaking; and the second ground cleat Mr. Bhambri is that, in an aff- 
davit made by one Mr. Ramchand Mul d Chawla, the General ‘Manager of ` 
Bhathija Bus Service, Chembur Colony, it was alleged that in the very morn- 
ing of April 27, 1955, Mr. Bhambri, in answer to an enquiry as to whether the 
meeting fixed on May 25, 1955, would be held, had replied: | 
“Why do you bother about these things when the rejection of your application is a : 
_ foregone conclusion? You cannot exist when B.ES.T. hes undertaken to operate its 
buses on all the routes in Greater Bambay. Do you think you will get the permits?” 
In answer to this paragraph in the petition, Mr. Bhambri, in his affidavit, para. 
15, points out that, when an objection was taken before the Regional Transport 
Authority to his participating in the hearing of the petitions, the allegation 
made was that Mr. Bhambri had, in the morning of the day ‘of the meeting, 
expressed the opinion attributed tœhim in the presence of Mr, Jaisinghani, who 
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was ha advocate for the petitioners. Mr. Bhambri denied this, whereupon the 
Chairman of the Regional Transport Authority asked Mr. J aisinghani whether 
such a statement was made by Mr. Bhambri in his presence and Mr. Jaisinghani 
stated that he had no occasion to meet the Secretary of the Regional Transport 
Authority in the morning. On that the Chairman over-ruled the said objec- 
tion. To his affidavit are annexed extracts from the minutes of the meeting of 
the Regional Transport Authority held on April 27, 1955, which completely 
corroborate this affidavit. Mr. Bhambri also denies in his affidavit that he had 
expressed any opinion as he is alleged to have expressed in March. I had inti- 
mated at an early stage in this writ petition that I would not ordinarily go 
into disputed questions of fact if any arose, and it is.on the footing of dealing 
with disputed questions of fact on the basis of the affidavits only that I have 
proceeded to determine these matters. I am not prepared to accept the aver- 
ment made in the petition that Mr. Bhambri did express any such opinien in 
March. On the other hand, I accept his denial. As to the exact nature of the 
objection taken before the Regional Transport Authority, the minutes of the 
meeting are, in my view, conclusive; and it is not denied that Mr. Jaisinghani, 
who has appeared with Mr. Laud in the petition before me, made the statement 
in reply to the Chairman that he was not present in the morning of April 27, 
although the allegation was that it was in Mr. Jaisinghani’s presence that 
Mr. Bhambri had expressed this particular opinion. In my. view, therefore, 
the objection that Mr. Bhambri was disqualified from acting as a member of 
a a Transport Authority was unsustamable and was rightly over- 
I next ane to the plea that there was no publication as required by r. 51. 
Now, that rule inter alia provides that the Secretary, Regional Transport 
Authority, shall cause copies of the application or the substance thereof 
together with a notice of the date before which representations may be submit- 
ted and of the date of hearing to be posted on the notice-board ‘‘at the office 
of the Collector of each district in the region concerned”. It is the petitioners’ 
case that there are two. Collectors in the region concerned, namely, Bombay 
and Thana, and by its advocate’s letter the petitioners enquired from the Secre- 
tary of the Regional Transport Authority whether the petition had been go 
published. By his reply of April 25, 1955, Mr. Bhambri intimated that it had p 
been duly posted on the notice-board at the office of the Collector of Bombay 
and did not state that it had been posted at the notice-board of the office of the 
Collector of Thana district. Then the question of non-publication was admit- 
tedly raised before the Regional Transport Authority on April 27, 1955, and 
there is a letter dated April 27, 1955, by Mr. Bhambri to the petitioners’ advo- 
cate which says that the letter of April 25, 1955, should be read by amending 
the words ‘‘Collector of Bombay’’ and substituting the words ‘‘Collector of 
Bombay and the Collector of Thana District”. The petitioners’? advocate, by 
his letter dated May 19, 1955, enquired as to how or in what manner these 
applications had been sent to the Collector of Thana by the Regional Transport 
Authority, for an enquiry from the Collector of Thana by the advocate had 
elicited the fact that, unless the Collector knew the number and date on which: 
the applications had been forwaried to him for pnblication, he was unable to 
state whether such applications were sent to him or published. To this letter 
no reply was sent by Mr. Bhambri; and had the matters stood there, there 
would have been grave suspicion as to whether the application was in fact 
published so far as the office of the Collector of Thana District was concerned. 
But, fortunately for the respondents, the minutes of the’ meeting of April 27 
before the Regional Transport Authority contain a full statement of what hap- 
pened when this particular objection was raised before that Authority. The 
relevant portion of the minutes is: 

“Then the Secretary, R.T.A, pointed out that the applications’ had been put on 

"Clause (c) of a. 46 was amended bythe Motor the time-table of -the normal services,” 
Vehicles (Amendment) Act, 1956 Se .100 of [Bdttore’ Note]. 
1956) and the relevant words now are «ood 
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the notice-board of the’ Collector of Thana District by his clerk. Shri Jaisinghani - 
accepted this statement that in that case his objection may be treated as withdrawn. ` 
He, therefore, started arguments.” 

That this is a faithful record of what happened is EA if corroboration- 
were necessary, by the fact Bar although non-publication as required by r. 51 
- was one of the grounds of appeal to the State Transport Authority, the minutes 
of the proceedings of the State Transport Authority show that the point was 
not pressed before the State Transport Authority; and indeed, after the 
minutes of the Regional Transport Authority in this regard had been pointed 
out, Mr. Laud on behalf of the petitioners stated that he- accepted them as 
correct and did not wish to press this particular ground any further. 

I next come to the important ground of challenge, namely, that the peti- 
tioners had in fact no hearing in respect of their route application of March 22, 
1956. - 

With régard to this contention, Mr. Bhambrf in his affidavit, para. 14, avers 
that the allegation thatthe petitioners’ counsel made no submission before 
the Regional Transport Authority on April 27 in respect of their route applica- 
tion is false and he also points out that the falsity of this allegation is patent 
from the fact that a permit in respect of the Marol-Goregaon route was in fact 
granted to the petitioners consequent upon the hearing of April 27, 1955. He 
further says that, when the second application of the petitioners for the same 
routes was considered on May 25, the minutes of the proceedings befote the- 
Regional Transport Authority clearly show that-Mr. Jaisinghani, who: appear- - 
ed on behalf of the petitioners, stated before the Regional Transport Authority 
that, as-the decision of the Regional Transport Authority was-already known 
in: the matter and there was no other pon int to be placed before the Regional 
Transport Authority except those which had’ already. been strewed by 
him before the Regional Transport Authority on April 27, the Regional Tran- 
a Authority may proceed to pass appropriate orders. This is borne out by 

e minutes of the meeting of the Regional Transport Authority on May 25, 
which have been reproduced in the said paragraph of the affidavit. We also 
have, in this connection, the affidavit of Mr. Gandevia, who is the Traffic 
Manager (Trams) of the B.K.8.T. Undertaking. He was personally present at 
‘the meetings before the Regional Transport Authority and he also avers that 
the petitioners’ counsel did make submissions on April 27, 1955, with regard 
to the application for routes. It appears that the petitioners, in their grounds 
of appeal to the State Transport Authority against the decision of the Regional 
Transport Authority, raised as ground No. 10 the ground that they had been 
denied a hearmg; but the minutes of the proceedings before the Appellate 
Committee of the State Transport Authority, which have been produced, do 
not show that this d was argued. When we come to the second appeal 
to the State of Bombay, im the memo of appeal this ground has been dropped, 
which would also mdicate that the ground of appeal to the State Transport 
Authority was not seriously taken and the facts really are as stated in the 
affidavits of Mr. Bhambri and Mr. Gandevia. Indeed, it cannot be that the 
petitioners were not heard as to the route application on April ‘27, because if 
they had-notbeen, it is inconceivable that they could have been granted a per- 
mit for öne of the routes on May 11 consequent upon the hearing on April 27. 

But even though the position, so far as facts are toncerned, is as I have indi- 
cated it to be, I find it difficult to understand how the Regional Transport 
Authority came to hear the route application on April 27. In the first instance, 
it appears to me that “the route application dated December 10, 1954, was not 
in order in that it did not give the time-tables for the routes and such an appli- 
cation should not have been entertained, much leas advertised, solemnly heard 
and disposed of even to the extent of granting a route permit for a route for 
which no time-tables had been supplied along with the application. Mr. Seer- 
vai on behalf of the respondents urges, In the first instance, that it was not 
essential that time-tables should be appended to the petition ; and secondly, 
that even if the application was fot in order because the time-tables had not 


1067] ANDHERI BUS SERVICE V. STATE OF BOMBAY (0.0.5.}—Tendolkar J. 1107. 


bean: appended, there. was no Jjurisdiction.in the Secretary of the Regional 
Transport Authority not to entertain thé petition and he was bound to adver- 
tise it in the manner provided and that the Regional Transport Authority wad 
bound to proceed to decide it. I must consider both these submissions in the 
light of the relevant provisions of the Motor Vehicles Act and the Rules made 
thereunder. .Section 46 of the Act sets out that an application for a stage car- 
riage permit shall contain certain partieulars. Sub-clause (0), which is one 
of such particulars, is ‘‘the time-table, if any, of service to be provided’’. 
This would appear to indicate that it is not in the of every application for 

a stage i eet that there should be a time-table. But when one comes ` 
to the form p rescribed in which the application for a permit must be made, 
being Form “P St S A”, para. 8 of that form states: ‘‘Particulars of the 
time-table(s) pro are appended.” It would prima facis appear as if by 
prescribing the. an attempt had been made render compulsory .what 
was optional ander a. 46, sub-cl. (co); but-if one looks at the matter a little more 
closely, that is not so.. There are two kinds of stage carriage permite for which 
an application can be made, and para. 4 of the prescribed form indicates what 
these may be. It states: ‘‘The route, routes or area for which permit is. 
desired.” Therefore, there may be an area permit and there may be a route 
permit. In connection with an area permit, such as the one that was given to” 
the B.E.S.T. in-earlier years, ie. in 1947 and 1945, a condition was attached 
to the permit under a, 48(d) of the Act that no new route could be started or 
old routes varied, suspended, cancelled or curtailed without the prior sanction 
of the Regional Transport Authority; with the result that, where an area per- 
mit is granted, at the stage at which it-is proposed to start a new route, trime- 
tables would have to be submitted for the sanction of the Regional Transport 
Authority and they need not necessarily be submitted with the application for 
an area permit. But in the casé of a route permit, I do not see how an appli- . | 
non oe a route permit.can be complete without such time-tables. In this” 

aan ht draw attention to the provisions of s, 47, subs. (2), which en- 

T upon the Regional Transport Authority and the State Transport Autho- 
rity.the obligation-to refuse to grant a stage carriage permit if it appears from ' 
any time-table furnished that the provisions of the Act relating to the speed 
at which vehicles may be driven are likely to be contravened. It would be 

impossible for the Regional Transport Authority to carry out this obligatory 
duty if it was not obligatory on the person applying for a-permit to furnish 
time-tables. In my opinion, therefore, although s. 46 indicates that a time-table 
may or may. not by. provided along with the application, upon a true construc- 
tion, the time-table need not be there in the case of an area application, but a 
time-table is absolutely essential in the case of a route application: without. it 
the application would not be in order. In my opinion, the application of the 
petitioners dated December 10, 1954, since it did not append the time-tables, 
was not in order. 

But then Mr. Seervai says that, assuming that it was not in order,. there 
was no power or authority in the Secretary of the Regional Transport Antho- ; 
rity to refuse to entertain the application and that the Authority was bound 
to go through the procedure prescribed of publishing the application, inviting ° 
A A A for or against it, hearing such representations, and deciding 

E e He has drawn my attention to r. 51 of. the Bombay Motor 

æ Rules, which states that, upon receipt of an application for a stage 
hearse permit, the Secretary, Regional Transport Authority, shall publish the 
application in the manner provided in that rule and mvite representations © 
for or against the application. If the rule stood by itself, T would have no hesi- . 
tation in holding that,-when the rule talks of an application, it means & pro- 
per application; or, ;to.translate it in phraseology which is used.in another | 
rule, the -application must be in order. But Mr. -Seervai BAYER that .such a 
construction should be. excluded by reason of the fact that in r. 49, which ` 
relate to applications for a contract carriage permit, the rule specifically em- 
powors the Secretary only if the applicatio» is in order to circulate it. and. 
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were it desired that his right in respect of an application for a stage carriage 
permit should also be the same, the Government of Bombay, whilst making 
the rules, would have used the same phraseology in r. 51. The argument is a 
legitimate one; but it cannot be given effect to for the simple reason that such 
a construction of r. 51 would lead to situations which are completely absurd. 
In the first place, a form of application having been statutorily preecribed, it 
is obvious that, if anyone chose to disregard the form and addressed, let us 
say, a letter asking for a permit, this would be a sufficient application within 
r. 51, because, according to Mr. Seervai, nobody would have the power to say 
that the application was not in order. Secondly, there are at least some clauses 
in the férm prescribed which, if not filled in, must necessarily render the ap- 
plication ineffective. For example, sub-cl. 4 of the prescribed form requires 
the route, routes or area for which permit is desired, and where this particular 
sub-clduse, is not filled in, there certainly would be no application which could, 
for any useful purpose, be accepted, advertised and solemnly dealt with under 
the rules, There is also required in sub-cl. 14 of the form particulars of the 
vehicles available for use under the permit applied for, and surely, in the ab- 
sence of such particulars, the Regional Transport Authority could not possibly 
deal with any application. Therefore, I have no doubt in my mind that the 
proper construction to be put upon r. 51 of the Bombay Motor Vehicles Rules 
is that the application therein referred to, upon the receipt of which the Sesre- 
tary is to proceed to publish it in the manner provided, is an application which 
is in order and that there is an obligation on the Secretary to entertain an ap- 
plication which is in order or to proceed to publish it in the manner provided, 
and consequently an obligation on the Regional Transport Authority to proceed to 
determine what is not a proper- application. In my opinion, therefore, there 
was not a proper route application made by the petitioners which could have 
been heard or disposed of on April 27, 1956. 
There is yet another consideration, although of a somewhat different charact- 
er, which must also lead to the same conclusion. The presentation and accep- 
' tance by the Regional Transport Authority of a second application from the 
sapere on March 22, 1955, appears to me necessarily to involve the aban- 
onment by the petitioners of their first application, assuming it was a valid 
application; for surely, there cannot be by the same applicant two separate 
applications for the same routes at two different dates. In my opinion, there- 
fore, the only legitimate order that could have been made on the first appli- 
cation, assuming it had to be formally disposed of, would either have been to 
adjourn it from April 27 to May 25, 1955, on which date the second application 
. was due for hearing, and to hear it with that application, or to dispose of it by 
indicating that no order was being made on it having regard to the subsequent 
application presented by the petitioners. Neither of such courses was adopted; 
but it is claimed that the Regional ort Authority actually disposed of 
the route application as a result of the hearing on April 27, which I have 
no doubt on the facta they did by their order of May 11. But what they did 
may well have landed them into a somewhat impossible situation if facta had 
turned out otherwise than what they have actually turned out to be. By the 
notification in the Gazette dated April 14, 1955, in which the second route ap- 
plication was published, objections had been invited from ‘“‘any one” till 
. April 80, 1955, and if any one had made any representation in ect of the 
route permits subsequent to April 27, 1955, how and when were these repre- 
sentations to be heard and disposed of? Indeed, as a result of the hearing of 
April 27, a route permit had been granted to the petitioners for the Marol- 
Goregaon route. Supposing, for example, that a valid representation had been 
received opposing the grant of a permit for this route, what was to happen to 
the permit y granted? There is in the Act s. 60 which confers a power 
to cancel a permit granted; but that power can only be exercised on the 
grounds enumerated in that section, arid I am not aware of any provision in 
the Motor Vehicles Act which, in an a contingency, would have enabled the 
Regional Transport Authority to cancel the permit ea granted on May 11, 


+ 
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except perhaps that the party aggrieved may have filed an appeal to the State 
Transport Authority and obviously got the order of the Regional Transport 
Authority set aside on the simple ground that the Regional Transport Autho- 
rity had no right or authority to dispose ofthe application before -the period 
fixed for making representations had elapsed. But Mr. Seervai says that, 
although the notification in the Gazette of April 14 invites representations from 
“any one’’, in law any one is not entitled to make a répresentation, but only 
certain persons are so entitled, and since a representation had already been 
made by the B.E.8.T. opposing the grant of the route permit to the petitioners, 
the poasibility of a valid representation by any other person or body did not 
survive. Now, no doubt s. 47 of the Motor Vehicles Act, which lays dôwn that 
the Regional Transport Authority shall, in deciding whether to grant ‘or to 
refuse a stage carriage permit, have regard to the matters enumerated therein, 
proceeds to observe: - ə ° 

“and shall also take into consideration any representations made by persons already 
providing roed transport facilities along or neer the proposed route or routes or by 
any local authority or police authority within whose jurisdiction any part of the pro- 
posed route or routes lies or by any association interested in the provision of road 
transport facilities.” P 
‘When one turns to the right of appeal conferred by s. 64 against an order of 
the Regional Transport Authority granting or refusing a permit, that right 
inter alia is conferred by sub-cl. (f) on 

“a local authority or police authority or an association which, or a person providing 
transport facilities who, having opposed the grant of a permit, is aggrieved by the 
grant thereof or by any condition attached thereto.” 
Reading the two sections together, it does appear that Mr. Seervai is right 
that the right of making representations ‘had been restricted to the persons and 
bodies enumerated in s. 47 and that it is not the right of every individual or 
body of persons to make such representation. If so, it is pertinent to point out 
that the notification in this regard, which appears to be customary, is not in 
proper form because it mentions ‘“‘representations for or against the above 
applications that any one may wish to make” and it must be in the form that 
the Regional Transport Authority invites representations from the parties who 
alone under s. 47 are entitled to make such representations, Therefore, the 
possibility of ‘‘any one” making a representation which the Be g Trans- 
port Authority was bound to take into account did not survive; but nonethe- 
leas, although the B.H.8.T., which was one of the parties who provided road 
transport facilities along or near the proposed route or routes, was already 
- before the Regional Transport Authority, there may have been any local autho- 
rity or police authority or association interested in the provision of road trans- 
port who were entitled to make a representation for or against the granting of 
the permit and who had a right to be heard. Mr. Seervai quite frankly con- 
ceded that, if such a representation had been received, the Regional Transport 
Authority may have found itself in a difficult situation, having already taken 
a decision to grant a permit on the Marol-Goregaon route to the petitioners 
before the date fixed for receipt of such representations. Therefore, I have no 
doubt that the Regional Transport Authority acted with great irregularity in 
hearmg the first application of the petitioners on April 27, and passing 
orders on it on May 11 when the. substantive second application for the 
same route was pending and remained undisposed of. But does this irregula- 
rity necessarily vitiate the order that was made by the Regional Transport 
Authority? On the facts established, on May 25, when the Regional Transport 
Authority proceeded to hear in all solemnity applications in respect of the 
routes which they had considered and disposed of on an earlier occasion, they 
did give an opportunity to Mr. Ftc meee to add whatever he wished to, 2 
what he had already a on April 27; and the minutes of the proceedings of 
that day show that, al ue Jaisinghani had nothing to add in respect 
‘of the application of the devotee he did°have something to add in respect 


~ 


1110 ` THE BOMBAY LAW REPORTER. ` - [voL LX. 


of the application of another party which was also considered under similar 
circumstances on April 27 and again on May 25, with the reult that in point 
of fact the petitioners have had a hearing. Substantially, therefore, I am in- 
clined to hold tha notwithstanding the irregularity, the Regional Transport 
Authority did in effect reconsider its own decision pf May 11, with to 
the routes and confirmed it. In my opinion, the irregularity as to the hearing 
has not resulted in any injustice to the petitioners and does not amount to an 


illegality that would vitiate the order. 


I next come to the fare that the circular letter issued by the Provini 
Transpert Officer on 8, 1947, was illegal, void and ineffective and the 
Regional Transport re gave effect to it. I do not think it is necessary 
to consider at any length the submission that the circular is illegal, void and 
ineffective. It is apparent from the circular that it purports to be a ban on 
the issue"and renewal of regular permits by thf transport authorities’ who have 
been clothed with statutory authority under the Motor Vehicles Act to oa 


‘or refuse a permit. It does constitute a fetter on the discretion of the 


‘Regional Transport Authority which the Provincial Transport Officer or ‘the 
State Government had no right to impose; and Ý have no doubt in my mind 
that the circular was illegal, void and ineffective, It appears that the State 
Transport Authority, on appeal, held that this circular was ineffective because 
‘it had not been duly promulgated ; and the State Transport Authority looked upon 
it as a possible exercise of powers by the State of Bombay under s. 58, sub- 
s. (3), of the Motor Vehicles Act. Now, that sub-section states that, although 
a permanent permit under the provisions of sub-e, (1) mtst be for not less 
than three years and not more than five years, the State Government may 
order a Regional Transport Authority or State Transport Authority to limit 
the period to any period leas than the minimum. Now surely, the circular does 
not purport to do anything of the kind. It bans the issue of permanent per- 


mits and requires the grant of temporary permits only; and it was not com- 


petent to the State of Bombay to do so whether the order was properly promul- 
gated or not. The circular being void, if the Regional Transport Authority 
acted on it, obviously they acted contrary ‘to law and their decision is liable to 
be set aside. There is no doubt whatever on the face of the order made by the 


.Regional Transport Authority that they did act on this circular because, 


although they were dealing with applications for permanent permits, both by 
the B.H.8.T. and by the petitioners, and they granted to the B.H.S.T. an area 
permit and to the petitioners a permit for one route, the period was restricted 


to four months contrary to the provisions of s. 58, subs. (1), which requires 
that the period of a permanent permit shall be a minimum of three years. In 


other words, they proceeded to give temporary permits as required by the cir- 
cular, although in form they granted the application for permanent permits. 
Of course, in this context it is material to note that on this occasion for the 
first time the Regional Transport Authority treated both the B.E.S.T. and -the 


. petitioners alike in this matter and the permit granted to the B.H.S.T. was 


also for a period of four months like the one granted for one route to the peti- 
tioners, unlike in 1947 and 1950, when the permits granted to the B.H.S.T. 
were for three years and five years, whilst the permita granted throughout this 
pa eriod to the petitioners were for four months at a time, notwithstanding the 

t. that the circular was considered by the Regional Transport Authority to 
be binding upon them. The favoured treatment that was obviously shown by 


the Regional Transpert Authority to the B.H.8.T. was discontinued on this 


occasion. But quite apart from the favoured treatment, the very fact that 


‘the circular was taken into account and given effect to would, in my opinion, 
.render the order liable to be set aside in rates unless of course it was cap- 


able of being upheld even on the footing of the circular not being effective. I 
will return to this matter when I deal with what happened before the State 
Transport Authority on appeal. 

I next come to the plea that the policy of nationalisation underlying the dit- 
cular, as the Regional Transport Authority understood it to be, contravened 


oo 
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-the fundamental rights guaranteed by the Constitution under art. 19 (1) (g) 
ee Se eee or business, and that the order is bad because 
the Regional Transport Authority purported to give affect to the policy of 
nationalisation. . Now it is clear, in the first instance, from the letter of Octo- 
.ber 9, 1950, written by the Secretary of the Regional Transport Authority that 
that body. considered that the policy of nationalisation made it easential that 
permits to parties other than the B.H.S.T. Undertaking should be on a tem- 
porary basis as directed by the circular of the Provincial Transport Officer. 
-This was emphasized by the Secretary of the Regional Transport Authority ‘in 
two further letters of Norema 11, 1954, and December 8, 1954, to which I 
shave already drawn attention. .Now the letter of December 8, 19549 was in 
withdrawn, when a.consent order was taken in the petition which was 
-presented to.this Court, by a letter dated January 15, 1955. One would have 
-thought thata withdrawal of this letter implied on the part of the, Régional 
‘Transport Authority a withdrawal’ of the attitude indicated in that letter, 
namely, that since the BH.S.T. Undertaking was now in a position to undertake 
‘the routes for which the petitioners had temporary permits, they would no longer 
get permits for those routes; but, curiously enough, in answer to an allegation 
made m the petition that the Regional Transport Authority had withdrawn the 
letter of November 11, 1954, Mr. Bhambri, the Secretary of the Regional Trang- 
port Authority, in his ‘affidavit denies that this letter is withdrawn. Mr. Seervai 
on behalf of the respondents has contended that this denial is factual only and 
that in terms the letter of December 8, 1954, only was withdrawn by the letter 
of January 15, 1955. But I must confess that I fail to see what a factual denial 
in this context means, A letter does not necessarily require to be withdrawn 
‘expressly: it may be withdrawn impliedly as well; and it is not contended by 
Mr, Seervai—and it cannot be—that the effect of the withdrawal of the letter of 
‘December 8, 1954, which in terms had reiterated the contents of the letter of 
November 11 1954, was an implied withdrawal of the letter of November 11, 
1954. Therefore, a denial of the fact that the letter of November 11, 1954, was 
withdrawn -is not only inaccurate in fact, but, in my opinion, displays a state 
of mind in the Secretary of the Regional Transport Authority that he considers 
'himself free, notwithstanding the retraction of the lettėr of December 8, 1954, 
to give effect to what was stated in the letter. of November 11, 1964. In other 
words, relying on the conception of the Regional Transport Authority that the 
policy of nationalisation was underlying, the circular of Government and that, 
therefore, permits for all routes in Greater Bombay must be granted ultimately 
to'the B.E.S.T. when they are in a position to run them, as in the opinion of the 
Regional Transport Authority doing so would amount to nationalisation, no 
‘permits for a greater period than four months were to be granted to any one 
else pending the grant ultimately of permanent, permits to the B.E.S.T. Now 
‘there can be no doubt—and the matter does not require much elaboration— 
that an attempt to bring about nationalisation by executive fiat or administra- 
ive action is contrary to the Constitution. It is also clear that it is'a considera- 
‘tion which is foreign to the matters which the Regional Transport Authority ia 


enjoined to take into account in granting or refusing a permit under s. 47 of 
the Motor Vehicles Act. If authority were needed for this is preposition, it is to 
be found in an elaborate jadgment of the All ahabad High ourt in Mot Lal v. 


The Government of the State of Uttar Pradesh.® Therefore, if the Regional 
Transport Authority acted on any notion that nationalisation waa to be brought 
‘about, it acted on a consideration which they were not at liberty to take into 
account under s. 47 of the Motor Vehicles Act and a consideration which con- 
travened the provisions of the Constitution. But apart form the suspicion that 
may arise of their having so done by reason of the somewhat curious attitude 
taken up by Mr. Bhambri in his affidavit regarding the withdrawal of the letter, 
‘there is no evidence that they so acted. It is quite conceivable that this was at 
the back of the mind of the Regional Transport Authority when it decided the 
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applications; and it may be that they looked at all the evidence with this back- 
ground and therefdre their judgment was influenced by such a background. This 
would,.in the cage of an appeal to the State Transport Authority, entitle the 
State Transport Authority to look into the merits of the matter themselves and 
to come to a fregh conclusion if the State Transport Authority considered that 
the judgment of the Regional Transport Authority had been affected by extra- 
neous considerations; and, as I will point out later, the State Transport Autho- 
. rity did in fact exclude from consideration both the circular and any question 
of nationalisation, It is also relevant to point out that the B.H.8.T. Undertak- 
ing, in arguing its case before the Regional Transport Authority, as appears 
from. thts minutes which are copious, did not make the remotest reference to any 
- privilege that they claimed by virtue of so-called nationalisation or municipali- 
sation; but both in their representation and in the arguments advanced on their 
behalf they put their claim entirely on the footing that they were better quali- 
fled to run the routes from the point of view of the travelling public than any 
(other competitor. 


A somewhat subsidiary pong that was urged in this context by Mr. Laud 
may also be noticed at this stage. As I have stated earlier, s. 47 enumerates 
the matters which a Regional Transport Authority or a State Transport, 
“Authority has to take into account in deciding whether to grant or to refuse a 
stage carriage permit. Mr. Laud draws my attention to a statement in Mr. Bham- 
bri’s affidavit in para. 5 where Mr. Bhambri states that the Regional Transport 
Authority folly considered all factors ‘‘including the matters set out in section 47 
of the Motor Vehicles Act’’; and the contention urged by Mr. Laud is that this 
averment show that they took into account matters other than these enumerated in 

‘s, 47 and to the extent to which they did so their order id lable to be set aside. 
In the first place, this is an attempt to put too literal a construction on this 
affidavit; and in the absence of any averment that any other considerations— 
-apart, of course, from the circular and nationalisation, with which I have speci- 
fically dealt—were taken into account by the Regional Transport Auhority, it 
seems to me difficult to hold that the order is vitiated because some other con- 
sideration may have been taken into account. Mr. Laud has drawn my atten- 
tion to certain passages in the judgments of their Lordships of the Allahabad 
High Court in Mou Lal v. The Government of the State of U Uttar Pradesh, and 
particularly to a passage in the Judgment of Mr. Justice Saprnu at ‘page 365, 
Where the learned Judge in terms states: 

..The only matters which it (the R.T.O.) could take into account were the mat- 
ters Pra in section 47(1)(a) to (f) of the Motor Vehicles Act...” 
I must read this observation in the context of what the learned Judges were 
called upon to decide. They were dealing with the question of the policy of 
nationalisation having been taken into account by the Regional Transport 
Authority, and, with respect, they rightly took the view that, such a policy was 
foreign to the provisions of s. 47 and could not be legitimately „taken into 
account, But I do not read the observations of Mr. Justice Sapru as m 
that the Regional Transport Authority or the State Transport Authority is not to 
take into account any consideration, howsoever relevant in the context of the 
Motor Vehicles Act, in the granting or refusing of the permits, if it is not speci- 
fically set out in 8. 47. To take only an obvious case, if the applicant for a permit 
was a minor or a lunatic, I conceive that the Regional Transport Authority 
would have a right to refuse a permit to him, although this may not be one of 
the matters that fall within any of the heads (a) to (f), for it is a ground 
which is manifestly relevant in the context of the Act and of the power to grant 
or refuse a permit. One can also conceive of other equally cogent grounds 
which are manifestly relevant and which may not be classified under any of 
the sub-heads.in s. 47. Therefore,-it is not, in my opinion, strictly. accurate 
to.say that no other consideration can be taken into account. What is meant 
is that any consideration that is foreign to the objects and the scheme of the 
Act and has no relevance to the granting or refusing of a permit in the con- 
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text of the scheme ‘of the Act must not be taken into account. Where, therefore, - 
it is alleged—as Mr. Laud allegea—that some. other consideration may have 
been taken into account (not that it was), no result can follow until one knows 
what such consideration was and whether it was manifestly relevant in the con- 
text of the Act or foreign to the purposes of the Act. ` 


This brings me to the next ground urged on behalf of the petitioners that 
the Regional Transport Authority did not consider the matter on the merits. 
. Now, it appears, in the first instance, from the minutes of the meeting before 
the Regional Transport Authority that the decision of their Lordships of the 
Supreme Court in Saghtr Ahmad v. The State of U.P. was cited before the 
Authority both by Mr. Jaisinghani and by Mr. Seervai; and the whole of the 
argument before the Regional Transport Authority appears to have proceeded 
on the footing that from amongst the applicants for routes the Regional Trans- 
port Authority had to choose, in, open competition and on the merita, the one 
better qualified in its opinion from the ot of view of the in of the 
travelling public to run the routes. An elaborate representation had been 
made on behalf of the B.E.8.T.; and the petitioners in their turn had also sub- 
mitted a representation against the granting of the permit to the B.H.8.T., in 
which they had detailed all the facts which they considered relevant for esta- 
blishing that they were equally qualified, if not better qualified. than the 
B.E.B.T., to run the routes. Furthermore, there does not appear to have been 
any argument based on any claim made by the B.E.S.T. of any kind of privi- 
lege; and when one turns to the actual order made on May 11, 1955, the reasons 
‘that are set out in that order for granting the permit to the B.E.8.T. Under- 
taking, as against the Andheri-Marol-Kurla Bus Service, appear all to be reasons 
which are within the scope of a. 47 of the Motor Vehicles Act and which are 
wholly and entirely relevant. It ig not necessary to set them out ‘at length; 
‘but upon a perusal of that order it is impossible to come to the conclusion that 
the Regional Transport Authority did not consider the matter on the merits, 
although it is quite conceivable that they may have had at the back of their 
mind either the policy of nationalisation, or their own interpretation of such 
a policy that the B.E.8.T. Undertaking should get all the routes, or the circular 
of Government. There is, therefore, no substance in the plea that the matter 
was not considered by the Regional Transport Authority on its merits. 

Lastly, I come to the contention that the effect of the order of the Regional 
Transport Authority in granting the permit to the B.E.8.T. is to create a 
monopoly which, it is said, is opposed to the constitutional right conferred by 
art. 19(1)(g) of the Constitution on all citizens to practise any profession or 
to carry on any occupation, trade or business, Now, the word ‘monopoly’ has 
‘been used in different contexta and with slightly varying meanings at different 
periods of. time. The more obnoxious form of a monopoly is the conferment of 
a benefit on an individual or a body of individuals out of favouritism or as a 
reward for services rendered and without any heed to the interest of the public. 
But where any law provides for the obtaining of a licence for carrying on of 
‘a trade or business, the grant of a licence to one and the refusal of a licence 
to another brings about a situation which may perhaps be described as a partial 
monopoly, but which may not necessarily have the obnoxious features of a mono- 
poly. In Saghtr .Ahmads case, Mr. Justice Mukherjea, who delivered the 
judgment of the Court, quoted ‘with approval (at page 725) a passage from 
Lord Porter’s judgment in the Privy Council case of Commonwealth of Austra- 
sae v. Bank of Now South Wales,* which is to the following. effect (p. 311) — 

..thetr Lordships do not intend to lay it down that in no circumstances could. 
ice ee ee ee E E O 
wealth agency or in some other body be fustifled. Every case must be judged on its - 
own facts and in its own setting of time and circumstance, and it may be that in regard 
to some economic activities and at some stage of social development it might be main- 


' 43 [1955] 8. 0. R. 707. .. & [1950] A. O. 285. 
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,tahied ‘that prohibition with a view to State monopoly was the only: practical and 
reasoviable manner of regulation,...” 

Therefore, by merely describing a particular act as a monopoly one does not 
-establish necessarily that it is opposed to the fundamental rights guaranteed 
by art. 19(1)(g) of the Constitution. One has to look at all the facts and 
surrounding circumstances and to find out whether what is sought to be done 
contravenes the provisions of the article. Now, in the first instance, it is not 
-Mr. Laud’s case—and cannot be—that the granting of a permit to run a trans- 
„port service under the Motor Vehicles Act in itself constitutes a monopoly 
which contravenes the fundamental right guaranteed under art. 19(1)(g) of 
the Cqnstitution, for if it were, the Marol-Goregaon route, for which a permit 
‘has been granted to his clien a is also a monopoly and, will, therefore, con- 
-travenes the provisions of s, 19(1)(g) of the Constitution. The Motor Vehicles 
Act -does not empower the Regional Transport Authority to grant a permit to 
whomsoiver they please. The permit is to "be granted by open competition 
.petween persons who desire to run transport services on considerations which 
-have been set out with great care in the Act itself; and if one person gets a 
“permit in opposition to another or others, he doeg so ‘because he is best qualified 
.to fulfil the objecta of the Act in providing an efficient transport service in the 
interests of the travelling public. That, I conceive, is not opposed to the funda- 
mental right guaranteed under the Constitution by art 19(1)(g). But then 
-Mr. Laud says that, whilst this may be so in respect of a single route only, if the 
-Regional Transport Authority issues the permit for every single route in Greater 
Bombay to only one body, namely, the B.E.8.T. Undertaking, it is creating a 
monopoly in that Undertaking for all the routes throughout that area. I am af- 
raid I do not see the force of this submission because, if the granting of.the permit 
for one route in open competition is not what I might term an obnoxious mono- 
‘poly in the sense that it does not contravene the fundamental rights, why is the 
granting of many such in open competition, to the same body any 
‘the more a monopoly tf Wereit ita that the permits were given to the B.E.8.T. 
‘Undertaking, not because they are the best equipped to run transport services 
-more efficiently than any one else, but because they are a municipal body, it may 
.be conceivably said that there was an attempt to create a monopoly. But that 
is not the case on the proved facta. In every case in which a permit has been given 
to them, it has been in open competition: except this, that it is unfortunate that 
‘they received a somewhat favoured treatment between the period 1947 to 1954 
by reason of the mistaken notion of the Regional Transport Authority that the 
‘B.E.S.T. Undertaking was bound to get all the routes ultimately in consequence 
of the ‘policy of nationalisation. In my opinion, therefore, by the granting ‘of 
the route permit to the B.E:8.T.-and excluding the petitioners from the ‘two 
toutes for which, they had applied, no monopoly is created which contravenes 
‘any of the fundamental rights guaranteed by the Constitution. 

‘That really concludes the grounds on which the Regional Transport Authotity’s 
order-is challenged. But since the order has now merged in the order in appeal 
‘of the State Transport Authority it is necessary to consider the order óf- the 
‘State ''Pransport Authority, and the grounds on which it is challenged and the 
grounds of challenge against the order of the Regional Transport Authority will 
‘only-survive in so far as they have resulted in an inherent vice in the order which 
‘sould not be cured by anything that has been done on appeal, 

In so far as the order of the State Transport Authority is concerned, the first 
ground of objection 1 is as to the constitution of the Appellate Committee. Now 
in this connection, Mw. Seervai concedes that at the relevant time there were 
seven members of the Appellate Committes.of the State Transport Authority 
appointed by the Chairman, and the appeal was in fact heard by five of them. 
One of such members was Mr. Chudasama, who by that time Inspector 
‘General of Police and became a member of the Appellate Committee, apparent- 
ly by virtue of his office. He was “a member of the Regional Transpòrt 
Authority in his capacity as Commissioner of Police at the time when the peti- 
tioners’ applications were disposed of, The advocate for.the petitioners ad- 
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dressed a letter on July 15, 1955, to the Secretary of the State Transport 
Authority drawing his attention to the fact that Mr. Chudasama was the 
‘Chairman of the Regional Transport Authority against whose order an appeal 
had been preferred and that, therefore, the constitution of the Appellate Com- 
mittee of the State Transport Authority for hearing the appeals was not 
proper, and -requesting reconstitution of the Committee at an early date. By 
another letter of July 21, 1955, the advocate for the petitioners pointed out 
that the mere absence of Mr. Chudasama at the meeting of the Appellate Com- 
mittee would not render the rest of the Appellate Committee competent to 
hear the appeals and gave intimation that this point would be raised at the 
-hearing.. In their appeal to the State of Bombay the petitioners made it a 
ground .of appeal that it was against the principles of natural justice that 
Mr. ‘Chudasama, who was a member of the Regional Transport Author.ty 
against whose decision an appeal had been filed, should also be a member of 
‘the Appellate Committee of the State Transport Authority. This objection 
was at all stages considered by the authorities to be an objection to Mr. Chuda- 
sama’s taking part in the disposal of the appeal and it was thought that the 
objection was sufficiently met by Mr. Chudasama abstaining from attending 
the hearing of the appeal and taking any part in it. There was, therefore, no 
violation of any principles of natural justice. But the point that has now 
been made is that without Mr. Chudasama the Appellate Committee was not 
competent to act. I had occasion in my judgment in Gopichand Inllaram 
Bathija v. The Regional Transport Authoriiy® to deal with gach a contention, 
and in my judgment delivered on December 6, 1956, this is what I have stated :— 
“_,.Now, the rule relating to appeals against orders of a Regional Transport Autho- 
rity is Rule 76 of the Bombay Motor Vehicles Rules, 1940, and the relevant part of the 
rule is: 
: ‘The authority to decide an’ appeal against the orders of a Regional Transport 
Authority...shall be a Committee of such number of members of the State Transport 
Authority not being less than two as may. be appointed by the Chairman.’ 
Therefore it is clear that the appeal is to be heard and disposed. of by a Committee that 
-is to be appointed by the Chairman. The Committee may consist of not less than two 
members of the State Transport Authority. Under the Rule it is competent to the 
Chairman from time to time to appoint a Committee to hear appeals which need not 
be a permanent body, but which may vary from time'to time both as to personnel as 
wiall as to numbers in the same manner as Benches of a High Court are constituted 
‘differently from time to time; but the body that can exercise appellate functions is af 
necesatty the body which is appointed as a Committee by the Chairman. As a pure 
matter of fact the only Committee appointed by the Chairman at the relevant time 
is a Committee of seven. It would have been competent to him to appoint any two or 
more of them as a Committee to hear appeals in this particular matter or in any group 
of matters; but no such appointment was, made and in the absence of an appointment, ' 
it appears to me that if the appeal was heard not by the whole Committee which was 
then in existence but by any lesser number, the Jesser number were not entitled to 
hear such appeal. But this appears to me to be a case not so much of absence of 
jurisdiction as of an irregular exercise of it. The irregular exercise could have been 
preverited if only the petitioner had at any time raised a plea before the Appellate 
Committee that they were proceeding to decida the matter without the full Committee 
being present, and since he did not do so, he cannot be heerd on this petition to raise 
the plea that the decision of the Appellate Committee is bad because only some of the 
‘members of the Appellate Committee determined his appeal.” | 
The position is precisely the same in this petition. Not only was Mr. Chuda- 
‘gama whe was a member of the Committee of seven absent, but there was 
another member also absent; and, as I have already held, the rest of the -five 
were not entitled to hear such an appeal in the absence of an order by the 
‘Chairman appointing them to be a Committee for hearing such an appeal But, 
& (1956) O. O. J. Miscellaneous Petition December 6, 1956 js i 
No. 288 of 1088, decided by Tendolkar J., on ae ar ie 
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as I have already held, this is a mere case of an irregular exercise of jurisdic- 
tion. Had the petitioners’ counsel specifically drawn attention to the fact that 
what is challenged was the right of the five members out of seven to hear the 
appeal, the matter was obviously capable of being set right by the Chairman 
passing an appropriate order. But nobody appears to have taken this view 
of the matter at that stage; and the only objection that was taken was that 
Mr. Chudasama was incompetent to act on grounds of natural justice. That, 
in my opinion, was sufficiently met by Mr. Chudasama not taking any part 
in the proceedings and the objection has no substance. 

I next come to the objection of a far more.serious character, and that is 
that the Appellate Committee of the State Transport Authority asked for a 
report from the Secretary of the Regional Transport Authority on the memo- 
randum of appeal that was presented to the State Transport Authority and 
‘acted on that report, which was never showp to the petitioners. On a pure 
question of fact, Mr. Dayal, the Chairman of the Appellate Committee, in his 
affidavit states -— 

“On an appeal filed by a party against the decision of the Regional Transport 
‘Authority, the Regional Transport Authority does ndt appear at the hearing. It has 
therefore been the practice of the Board to ask for a report from the Regional Transport 
Authority as on several occasions statements of what transpired before the Regional 
Transport Authority are made before the Appellata Committee of the State Transport 
Authority. It has been the invariable practice of the Board that if it desires to rely 
‘upon any statement or anything contained in the sald Report against the appellant, to 
give him an opportunity of meeting the substance of what is contained in such a report. 
I submit that the Appellate Committee of the State Transport Authority is entitled to 
obtain relevant information from the Regional Transport Authority. The Appellate 
Committee of the State Transport Authority has acknowledged and acted upon its obli- 
gation to disclose any matter in the report prejudicial to an Appellant in so far as the 
Authority was going to act on or rely upon such matter prejudicial to the appellant, and 
to give the Appellant an opportunity of meeting the matter prejudicial to him. I say 
that in hearing the case of the Petitioners that practice was adhered to...The Appellate 
Committee of the State Transport Authority did not consider or rely on or in any way 
base its decision on anything contained in the report in arriving at its decision rejecting 
the appeal of the Petttloners.” 

This affidavit, whilst admitting that a report was called for and seeking to 
justify calling for the report, apparently is so drafted as to bring the case 
within certain observations of Viscount Haldane in Local Government Board 
v. Arlidge.© At page 182 of the report, Viscount Haldane, L. C., points out 
that the procedure of every tribunal which is discharging appellate functions 
need not necessarily be assimilated to the procedure of a Court of law when 
the tribunal is administrative, although it may be exercising quasi-judicial 
functions; and Viscount Haldane proceeds to express agreement with the views 
expressed by Lord Loreburn in Board of Education v. Bice,’ when Lord Lore- 
burn held that the appellate authority could obtain information in any way 
it thought best, j 2 S 

“always giving a fair opportunity to those who were parties in the controversy to 

correct or contradict any relevant statement prejudicial to their view.” 
I respectfully agree with Viscount Haldane that such is the true position 
regarding the procedure to be adopted. by an administrative .body clothed with 
quasi-judicial functions of hearing an ap But it still remains to consider 
in the present case Whether the report of the nature called for and submitted 
is a report that is competent for the ce pues Committee to call for. Now, 
the whole report has been produced in Court, but a few earlier pages of it 
which dealt with the history of the matter and stated the circumstances under 
which the ecohsent order was obtained in previous procesdingg under advice 
obtained by the Regional Transport Authority were not made available to 
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the petitioners on the ground that advice tendered by any party’s legal ad- 
visers is privileged. But nonetheless it is clear that the excluded part of the 
report told the Appellate Committee why the consent order had heen arrived 
at and the background of the dispute. It is quite obvious that the Appellate 
Committee had no right to know these facts and had no concern with them; ° 
and Mr. Seervai concedes that this part of the report, which Mr. Dayal says 
is in conformity with the normal practice, is entirely and wholly unjustified. 
Turning next to the part of the report that has been exhibited in these pro- 
ceedings, the report affer summarising the applications, proceeds to state: 
“My remarks and comments on the points raised in the memo of appeal are 
as under.” Now, when one turns to the memorandum of appeal to the State 
Transport Authority, which has been put in as exh. 2, it first purports to set. 
out facts seriaiwm in paras. 1 to 8 and then gets out the grounds, again seriatim, 
from 1 to 16. Se See ane ie T facts set out in’ the 
memorandum seriatim and finally it proceeds to deal with all the grounds set 
out in the memorandum, also seriatim. In other words, this so-called repo 
may well have bean a Judgment disposing of the appeal, and the practice tha 
Mr. Dayal admits prevails ig, in my opinion, tantamount to the Appellate 
Committee resorting to the most objectionable and obnoxious courseof getting 
the Secretary of the Regional Transport Authority to prepare a minute for 
writing their own judgment in appeal. It is wholly and entirely indefensible. 
and, in so far as the report deals with facts which are the subject-matter of 
the controversy and must be determined having regard to the record in the 
case ag well as the grounds of appeal, there has been ho attempt to justify the > 
obtaining of such a report. There may be some justification if a question arose 
as to what happened before the Regional Transport Authority and it was rele- 
vant to find out what happened. The Appellate Committee may well call for 
& report as to what happened in the same manner as an appellate Court some- 
times calls for a report from a subordinate 'Court. But such a report, when ° 
obtained, must of necessity be made available to all the parties concerned and 
not looked at or used by the appellate body without their knowledge and behind’. 
their back. In theory it may be all right to hold, as Viscount Haldane points 
out, that it is sufficient if an opportunity is given ‘‘to those who are’ parties in. 
the controversy to correct or contradict any relevant statement prejudicial to 
their view;’’ but in practice, it is far more satisfactory that, if any report is 
obtained at all, it should be made available to all the parties concerned, for 
to determine what particular fact or facts may prejudice a party may involve 
fine decisions as to the ultimate result of the appeal and may often prejudice 
the party concerned. I have, therefore, no hesitation in condemning as entire- 
ly unwarranted and ‘obnoxious the practice that prevails, according to the 
affidavit of Mr. Dayal, of obtaining a report from the Secretary of the Regional 
Transport Authority, and the sooner it is discontinued the better. If it is not, 
the Court would be entitled to set aside the decision ‘of the Appellate Committee 
on the ground that they had taken into account a report obtained behind the 
back of the party in arriving at their decision. The only report they can ever’ 
call for or look at‘is a report as to any disputed fact in regard to what hap- 
pened before the Regional Transport Authority; and since it must relate to 
disputed facts, of necessity what the report contains is a matter which ought 
to be communicated to the parties concerned. The inherent vice of the proce- 
dure of getting such a report may well’ be illustrated by what happened’ in 
this particular case. One of the grounds of appeal was that there was no pub- 
lication as required by r. 51. The report states all the Tacts relating to the 
alleged publication by the Regional Transport Authority. and had the ground 
been pressed the Appellate Committee would have disposed of it in the light 
of what is stated in the report; but the report was not-made available to them 
on this matter relevant to the determination of the issue. This is, of course,. 
on the footmg that there was any justification for obtaining such a report with 
regard to the ground of non-publication. There is also the ground relating 
to a denial of hearing-on April 27 and on May 25 with regard to the application 
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for -route permits, Here again, the facts are fully set ont in the arot of 
course as they appeared to the Secretary of the Regional Transport Authority. 
These instances only enable to illustrate the inherent vice in seeking to obtain . 
relevant information from the Regional Transport Authority which, Mr. Dayal 
claims in his affidavit, the Appellate Committee is entitled to obtain. I must, 
in clear and unambiguous language, state that the: Appellate Committee has 
no such right and it is not entitled to obtain relevant information from the 
Regional Transport Authority m respect of facts which are the subject-matter 
' of the record. It can only do so in respect of any matters which are in dispute 
as to what took place before the Regional Transport Authority and no more, I 
would have bean disposed to set aside the order of the State Transport Autho- 
rity on the ground that they had received this report behind the back of the 
petitioners and since the report is indeed a much fuller Judgment than the State 
Transport Authority in appeal gave, it may well have influenced their judg- 
ment. But, fortunately, in this case there his been a further appeal to the 
State of Bombay and the State of Bombay has, as I shall presently point out, 
dealt with the matter without looking at the report. I may only mention that 
the Appellate Committee modified the orders of the Regional Transport Autho- 
rity to the extent that the permits granted both to the B.E.8.T. and to the peti- 
tioners in case of the route from Marol to Goregaon were extended from four 
months to three years, the Appellate Committee holding that the circular letter 
was inoperative and should not be given effect to. 


Coming next to the decision in second appeal of the State of Bombay, almost 
the only ground on which it has been challenged is that there was, in the papers 
gent up to Government for the disposal of this appeal, this particular report’ and 
the report was taken into account by the State of Bombay in arriving at a deci- 
gion of the appeal behind the back of the petitioners. This plea was raised by an 
amendment of the petition, in answer to which Mr. D. 8. Joshi, Secretary to 
the Government, Home Department, Bombay, has made an affidavit, in which 
he clearly and unambiguously denies that Government had taken into considera- 
tion this report. He states that he was unaware of the existence of such a report 
and that it is only by looking at the papers now that he has found that such a 
report was in the papers. I accept the statement made by such a high and res- 
. ponsible officer of the State of Bombay, and therefore I hold that Government 
was in no manner prejudiced by this report against the petitioners. It cannot 
be that the mere existence of the report amongst the papers that were submitted 
to Government, without ‘the report being read, can infiuence the decision 
of Government in any manner. Moreover, it is pertinent to point out that the 
judgment given by the State of Bombay in second appeal is a very elaborate 
judgment, which deals at length with every single ground that was raised for 
challenging the decision of the Regional Transport Authority and’ of the State 
Transport Authority. In so far as the ground that the Regional Transport 
Authority had given effect to the circular of July 8, 1947, and the policy of 
nationalisation was concerned, the judgment points out that the State Transport 
Authority had rightly held that the circular was inoperative and the matter 
ought to be considered on its merits. The judgment also points out that the 
matter was in fact considered on the merits both by the Regional Transport 
Authority and the Appellate Committee and that Government finds itself in 
agreement with the conclusions arrived at on the merits that the permit for the 
whole of Greater Bombay area should be granted tò the B.E.8.T. Undertaking 
and only the permit for one route should be granted to the petitioners. The 
judgment that really ean be challenged to-day is only the judgment of the State 
of Bombay in final appeal; and whatever may have been the irregularities com- 
mitted before the Regional Transport Authority or the irrelevant considerations 
taken into account by that body or by the State Transport Authority, the 
Government, applying its mind to the entire record and ignoring every irrele- 
vant consideration, has upheld the. order of the Anvellate Committee of the 
State Transport Authority. In my opinion, therefore, the. petitioners. have fail- 
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ed'to make out any case for this Court’s interference... The order finally made - 
is a good and valid order. 

The petition must, therefore, fail and is diamissed. iis regards costs, although 
the petitioners’ have failed in the petition, there have ‘been disclosed in this 
etition a number of irregularities for which the respondents must be held to 
responsible: In the light of these irregularities, I direct that the petitioners 
shall pay only three-fourths of the costs of the respondents. Costs to be taxed. 
Petion dismissed. 

Solicitors for the petitioners: Desai & Desart. 
Solicitors for the respondents: Crawford, Bayley & Co. : Inttle and Company. 


APPELLATE CIVIL. 


Before Mr. Justice Chainam and Mr. Justice Tarkunde. 


_ SULEMAN HASHAM MEMON v. KASHIRAM BHAU PATIL.” 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Sec. 84—Applicent’s 
application unauthorised : 


: protected tenant—Opponent 
possession of land for last fifty years—-Collector deciding question of title and ordering 
_ evictios—Whether Collector has jurisdiction to decide such question in proceeding 
under s. 84. 

The Collector in a summary proceeding held: by him under s. 84-of the Bombay 
Ee ere ee ety beeen Seo Gem arse ee a a a 
to ths ae dispute; 

` Shiddappa Bhtmanna Ulagadi v. Mallappa Mennappa Badachi,’ distinguished. 

_ Hiralal Chimanlal Thakore-v. SENTA OORO and Shankar Raoji v. Mahadu , 
Govind,’ referred to. , 


-Tua facta appear in the judgment: 


.V. B. Rege, for the petitioner. - 
.M. 8. Pradhan, for opponent- No. T. 


CHAINANI J. „Opponent No. 1 (hereinafter referred to as the opponent) 
made an application to the Collector under s. 84 of the Bombay Tenancy and 
Agricultural Lands Act. In his application he stated that he was the protected 
tenant of the land, that the petitioner had’no concern with it and that he had un- 
authorisedly occupied a portion of the land. The petitioner denied that he 
was in wrongful possession of the disputed portion of the land. He contended 
that the Jand had been in the possession of his family for the last 50 years. 
The Prant Officer accepted the petitioner’s contention that he had been in posses- 
sion of a portion of the disputed lẹnd. Regarding the remaining portion of the 
land in dispute, the Prant Officer came to the eonclusion that the petitioner was 
not ih possession of it prior to six months from the date on which the opponent 
had made his application. He, therefore, passed an order directing the summary 
eviction of the petitioner from this portion of the land and possession of it be- 
ing given to the opponent. The petitioner applied in revision to the Bombay 
Revenue Tribunal, but his application was dismissed. Thereafter hoe filed the 
present Special Civil Application. 

Section 84 of the Act provides for the summary evictidh of any person un- . 
authorisedly occupying or wrongfully in possession of any land. The summary . 
eviction can be ordered by the Collector in three kinds of cases referred to in 

*Dedided, April 17, 1958. Special Civil Ap- 2 (1988) 8 Civil Application No 2178 . 
plloetion No. 521 of 1958. of 1955, deaided ore Shah and Vyas JJ., on 
1 (1966) Special Civil Application No. 2780f July 16, 1956 (Onrep.). 


956, decided by Gajendragadkar and Gokhale 8 (19854) a R. ee 
Jd., on April 10, 1956 (Unrep.). e 
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cls. (a),.(b) and (c) of the said section. The only clause, under which the Prant . 
Officer could have made his order in this case, is cl. (c), under which a sii 
may be summarily evicted, if he is unauthorisedly occupying or wro 
possession of any land “to the use and occupation of which he is not entitled 
under the said provisions”, i.e., under the' provisions of the Tenancy and Agri- 
cultural Lands Act. The petitioner in this case claims to be the owner of the 
land, which is in his possession and from which he has been ordered to be evicted. 
This land has not been leased by the petitioner and the opponent is not his 
tenant. The rights, which the opponent has acquired under the terms of his 
tenancy, are the rights which belonged to his landlord. Consequently by reason 
of thi» tenancy, the opponent has not acquired any rights vesting in the 
petitioner, nor has the petitioner lost any of them. There is also no other pro- 
vision in the Act under which the petitioner has ceased to be entitled to the 
possession of this land. It cannot, therefore, þe said that the petitioner is not 
or has ceased to be entitled to the use and occupation of the land, which is in 
his possession and of'which, according to him, he is the proprietor, under any 
of the provisions of the Act. 


The dispute in this case is regarding the owndrship or title to a portion of 
the land. Proceedings under s. 84 of the Act are summary, for the section pro- 
all for the summary eviction of the persons unauthorisedly occupying or 

wrongfully in possession of any land. There is no right of appeal against an 
se passed under this-section. It is extremely unlikely that the Legislature 
have intended that complicated questions of title should be decided in a 
summary manner by the Collector under s. 84 of the Act. In Hiralal Chiman- 
lal Thakore v. Keshrising Raghavyn' a Division Bench of this Court consisting of 
Shah and Vyas JJ. has held that in a proceeding under s. 29 of the Act, the 
Mamlatdar has no power to decide questions as to title and that these questions 
ean only be decided by.a civil Court. In Shankar Raoji v. Mahadu Govind? it 
was observed that where a tenant makes an application against a trespasser, who 
does not raise an issue with regard to his being a sub-tenant, the Mamlatdar may 
. have no jurisdiction to award possession to the tenant. If, therefore, the Mam- 
latdar, who 18 required to hold a regular enquiry of a judicial nature before decid- 
ing questions arising under the Act, cannot decide questions of title, much less 
ean the Collector do so in a summary proceeding held by him under s. 84 of the 
Act. 


Mr. Pradhan, who appears on behalf of the opponent, has referred us to the 
decision of Gajendragadkar and Gokhale JJ. in Shtddappa Bhimanna URagads 
v. Malappa Mennappa Badachkt.2 Thè dispute in that case was between two 
sets of persons, each of whom claimed to be the tenants of the same landlords. 
No question of title had to be decided in that case. There are undoubtedly ob- 
servations in the judgment in that case, which lend support to the argument ad- 
vanced by Mr. Pradhan that under s. 84 of the Act the Collector can evict even 
: g person, who claims to be the owner ‘of the land. The judgment shows that 
the attention of the learned Judges was not invited to the words ‘‘under the 
said provisions’ contained in cl. (e) of s. 84 of the Act. On: facts, the case 
is clearly distinguishable from the present one. 


The view, which we are taking, does not leave the tenant without an adequate 
and efficacious remedy, if he is wrongfully dispossessed. If the person dis- 
possessing him is his landlord or if he himself claims to be the tenant or a sub- ` 
tenant, the dispossessed tenant can make an application to the Mamlatdar for 
restoration of the posession to him under s. 29 of the Act. In other cases the 
tenant can, apart from filing a suit on title, file a suit in the Mamlatdar’s Court - 
under the Mamlatdars’ Courts Act or in a civil Court under s. 9 of the Specific 
Relief Act. 


1 (1988) Special Civil AppHoation No. 2178 3 (1986) H Civil AppHostion No. 278 
of 1055, decided by Shah and Vynas JJ. on July of 1956, decided Ga and 
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' We are accofdingly of the opinion that‘the Prant Officer had ‘no power to 
decide whether the petitioner or the opponent’s landlord was the owner of the 
portion of the‘land in dispute and that, consequently, he could not make an 
order for the eviction of the petitioner under s. 84 of the Act. The order passed 
by the Prant Officer directing the summary eviction of the petitioner is, there- 
fore, set aside and the application made by the opponent will be dismissed. 
There will be no order as to costs of this petition. 

Order accordingly. 


ORIGINAL CIVIL. o 


Before Mr. Justice Shelat. 


In re THE EASTHÈN WOOLLEN MILLS LTD.* 
Companies Act (I of 1956), Sec. 17 (1) (d)—Alteration in memorandum of association 
of company in respect of new business—Whether business of company with which 
new business sought to be cohbined must be carried on at date of proposed altera- 
tHon. 
' The words “may conveniently or advantageously `be combined with the business 
of the comipany” in s. 17 (1)(d) of the Companies Act; 1956, mean that the proposed 
alteration in the memorandum of association would be in respect of a new business 
which can conveniently or advantageously be “combined” with a business existing 
at the date of the proposed alteration and which business is being carried on’ at 
ara a i ee 
Re Drages, Lid, referred to. 


Tux facta: appear in the Judgment. 


Mahendra Shak, for the petitioner. 
„~ N. A. Modi, for the Registrar of Companies. 


Suenat J, This is an application for confirmation of a proposed alteration 
in cl 8 of the memorandum of association of the petitioner-company. 

The company was incorporated in Lahore on April 6, 1944, On. April 30, 
1948, the: company obtained an order whereby permission was given to it to 
shift its registered office from Lahore to Bombay. In 1946-47 the capital of the 
company was allowed to be reduced by 30 per cent. by an order obtained by 
= company from the High Court at Lahore. After the company had shifted 

its registered office to Bombay, the company made another application, to this 
Court and on March 20, 1953, an order was passed allowing the company, to still 
reduce ita capital by 10° per cent. The result, therefore, was that, on and after 
March 20, 1958, the total paid-up capital of the company was reduced to 60 
per cant. of the original paid up capital and that paid up capital then came to 
about ose laca of rupees. There was, however, the power with the company 
to eall’ 40 diy? cent. of the capital which had remained uncalled. ` 
- Mr. for the company informs me that the company suffered losses and 
as from December 1, 1955, the company by reason of those losses stopped its 
busineæ which till then it was carrying on, viz. the business of manufacturing 
woollen fabrics. From and: after December 1, 1955, the company did not con- 
duct its business of manufacturing woollen fabrics and the machinery -lying 
with the company for manufacturing woollen fabrics lay idle as from that day. 

Before I proceed further, it is necessary to see the objects of the company 
as set out in the memorandum of association. These objects are to be found in 
cl. HI of the memorandum of association. Sub-clause (1) of cL IN of the 
memorandum states that the objects of the company are: 

. To carry on all or-any of the businesses following, namely, wool mrda woul 
.combers, worsted spinners, woollen spinners, worsted and woollen-stuff manufacturers, 
*Dacided, December 13, 1957, 0.0. 5,1. 0, 1 [J93] 1 AD E, R, 194, 
No. 210 of 1857. 
L RT}. 
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cotton spinners and doublers, flax, hemp and jute merchants, bleachers and dyers and 
makers of vitriol bleaching and dyeing materials and to purchase comb, prepare, spin, 
dye, and deal in flax, hemp, jute, wool, cotton, silk and other fibrous‘ substances, and 
to weave or otherwise manufacture, buy and sell and deal in limen cloth and other 
ee ee ee ee ee 
Sub-clause (2) of cl. TL sets out further objects viz. 


“to buy, sell, import, export.. Sect ‘antl oa aodai il daoa Binks 
of cloth and fabrics, and in merchandise, commodities, and articles of all idnds and 
generally to carry on business as traders, merchants, importers and exporters.” 


sa Lane (3) then provides that the company is to have the power 
“to carry on commission agency business of any description in any line whatsoever.” 
Sub-clause (4) empowers the company 


- Sto undertake the office of trustee, receiver, ang liquidator, whether official or other- 
wise, efecutor, administrator, committee, manager, managing agents, attorney.. 
ousie and any other ofice or diatom OC tut ok tader ard. ts parlor and 
discharge the duties and functions incident thereto and generally to transact al! kinds 
of trust and agency business, either -gratuitoualy or otherwise.” 

Sub-clause (5) provides that the company would have the power to enter 

“Into partnership or into any arrangement for sharing profits, union of interests, co- 
operation etc. with any person or company carrying on or engaged in, or about to 
carry on or engage in, any busineds or transaction which this company is authorised 
to carry on or engage in, or any business or transaction capable of being conducted 
so as to directly or indirectly. benefit this company.” 

Sub-clause (8), which the company now proposes to alter, reads as follows: 

“Generally to purchase, take on lease or in exchange, hire or otherwise acquire, 

any real and personal property, and any rights or privileges which the Company may 
think necessary or convenient for the purposes of its business and in particular any 
land, buildings, easements, machinery, plant, and stock-in-trade.” 
It is quite obvious from cl IO of the memorandum of agsociation.that the 
objects therein set out do not include by any stretch of imagination the business 
of conducting a printing press, although the terms of the subclauses above 
referred to are couched in wide and general terms. 

Mr. Shah for the company attempted to contend that sub-l. (5) would include 
a power of the company to carry on the business as printers. It is not possible 
to accept that construction suggested by Mr. Shah, for what sub-cl (5) con- 
templates 1 is a power of the company to enter with another company or person, 
either into partnership or arrangement for sharing profita in any business or 
transaction which the company is authorised to carry on or any business which 
is capable of being conducted beneficially to the company. Since there is: no 
question of the company having engaged itself into any such arrangement or 
partnership with any other existing concern, no question of sub-l. A) being 
applicable can possibly arise. 

On January 5, 1957, an extraordinary general meeting of the aeceiien 
was held at which a resolution was passed giving authority to the company to 
take on lease a printing ae ae at Delhi known as Mufid-e-aam at a monthly’ rent 
of Rs. 3,000. . Mr. Shah tells me that ont of the total number of 400 share- 
holders, 7 share-holders attended that meeting. On January 19, 1957, presum- 
ably in pursuance of this resolution, the Directors of the company entered into 
an agreement of lease with the hforeaaid press for a period of one year in the 
first instance with eption to the company to renew. Mr. Shah states that in 
the first week of February 1957 the company commenced ‘the business as printers 
at the press taken on lease by them at Delhi and the company since then has 
been continuing to carry on the business as printers. 


It is quite obvious that the memorandum: of association, as it _ does 
net authorise the company to kth on business as printers, and since the clauses 
as to the objects in the memo um of association were not altered so as to 
imelude the power to carry on anne as printers, the Directors were not right 


- 


t 
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nor had fiestas authority to carry on the business ‘as printers, nor had they 
the authority inspite of the resolution passed by the cee to enter into 
an agreement of lease with the aforesaid Press.’ Realising ‘this difficulty. in their 
way, the Directors gave a,notice dated July 9, 1957, for an extraordinary meest- 
‘to be held on July 81, 1957. The extraordinary general meeting 

quite naturally was convened at Bombay where the registered office is situate. 
It would seem: that since post .of the share-hdiders of the company are resi 
at D when ‘the mesting was held. on July 31, no. quorum could be secure 
and in lesa than five share-holders attended that meeting. The meeting, 
therefore, had to be adjourned to August 7. When the adjourned meeting was 
held on August 7, only three members attended: These three members were the 
Manager, the Secretary of the company and one independent share-holder. The 
Manager and the Secretary are obviously: the servanta of the company.': None 
of the Directors.of the Company attended either the meeting of July 31 ot: the 
adjourned: meeting of August: Ga 1957.0 At the.adjourned meeting held on 
August 7, the three members, who were present, unanimously ‘passed the follow- 
ing resolution: Vix. 

aooe chat hó tellou Seeds: ba aered betwee WAG words Dornas sand 
‘and’ occurring in. the fourth line of clause 8 of the Memorandum of Association of 
the Compeny ‘including that of printers and publishers’.” f 


"Mr, Shah for the company urges that since the special resolution has been 
passed unanimously and without any dissent from any share-holder and espe- 
cially as none of the shareholders of the company has come forward with any 
objection. to. the alteration in the memorandum clause, the Court should have 
no stag al in giving its confirmation as required by. 8. 17 of the Companies 
Act. ‘In pursuance ‘of a notice, however, being served upon, the Registrar. of. 
Companies, Mr. Mody has appeared on behalf of the Registrar and has pointed 
out to me certain difficulties in the way of my giving confirmation to the special 
resolution. Mr. Mody points out to me that on the statements appearing in the 
petition’ itself, this. Court cannot grant. the requisite confirmation as the peti- 
tion would not fall within the scope. of sub-cl. (d&Y of cl. (1) of s. 17. Section 
17 (1 )(&) provides that a company may, by ‘special resolution, alter the provi- 
sions of its memorandum so as to change the place of ita registered office -from 
one State to another, or with respect to the objects of the company so far as 
may be required to enable it 

Nd) to carry on some business which under existing circumstances may conve- 
niently or advantageously be combined with the business of the company.” 
The relevant words occurring ‘in -sub-cl. (d) are ‘may conveniently or adven- 
tageously be combined with the business of the company’’. It is somewhat 
obvious that these words in sub-cl. (d) would mean that the proposed altera- 
tion in the memorandum of association would be in respect of a new business 
which can conveniently or advantageously be ‘‘combined’’ with a business exist- 
ing at the date of the proposed alteration and which business is being carried 
on at such relevant date by the company. That condition is not fulfilled by 
the petitioners. 


In para. 6 of the petition the petitioners say that in the year 1954 there was 
keen competition between the dealers and the manufacturers of woollen cloth and 
because the company could not secure Government orders it had to suffer heavy 
losses and ultimately ‘‘it discontinued the business of manufacturing woollen 
articles since December 1, 1956.’’ In para. 7 of the petition it is then stated 
that after the closure of the said business of manufactfring woollen articles, 
the company thought of doing business in other lines and ultimately the Direc- 
tors of the company took a decigion to take on lease the printing press viz. 
Mnufid-e-aam situate at New Delhi on a rent of Rs. 3,000 per month. It was in 
these circumstances that the resolution, which I have already referred to, 
dated January 5, 1957, giving sanction to the Directors of the company to take 
on lease the said Press, was passed. Since at the date of the special résolution 
for the alteration of the memorandum of asséciation viz. August 7, 1957, there 
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was in fact no existing business, in other words, since the company wha not on 
that date carrying on its original business of manufacturing woollen fabrics, 
which business admittedly, was the only business which the cOmpany carried 
on throughout its career, there would be no business as contemplated by 
a. 17(1)(d) with which the new proposed business could be conveniently or 
advantageously combined and carried on. It is, therefore, clear that the pre- 
sent petition does not fall within*the scope of s. 17(1)(d). I am fortified in 
the construction that I put upon s. 17(1)(d) by a decision in Re Drages, Lid.' 
The facts there were somewhat similar to the facts before me. In that case the 
memorandum of association of the company set out as its principal object the 
carrying on of the business of house-furnishers. It carried on.this business under 
the hire-purchase system, and owing to the indifferent success of this system 
of trading, the company had ceased to enter upon any new business and was 
concerned only. with the collection of the outstanding instalments due under 
its hire-purchase agreements. The company desired to recommenced 
after the cessation of the hostilities, but proposed to use its available capital 
in carrying on a trust investment business. The company applied: to the Oourt 
to confirm an alteration in its memorandum of association urging that a trust 
mvestment business could be advantageously combined with its present busi- 
nees within the meaning of s. 5(1)(d) of the Companies Act, 1929. Mr. Justice 
Bennett, who heard that petition, constrned a. 5(1)(d) of the English Com- 
panies Act, which incidentally is couched in the same language as s. 17(1)(d 
of our Companies Act and gave the same construction to that section which 
am giving. Referring to para. 13 of the petition before him in which there 
was a statement that thé company had ceased to carry on ita original business 
and proposed to start the new business of a trust investment, the learned Judge 
observed that there was no busines which was being carried on by the com- 
pany with which the proposed business of a trust investment company could 
either conveniently or advantageously be combined. Since the company was 
not carrying on any, business at all at the time when the application was made, 
there was no existing business with which the proposed busamess could be com- 
bined either advantageously or conveniently as the section required. 

For these reasons I have come to the conclusion that the petition must fail as 
the company has not brought itself within the scope of s. 17(1)(d) and, there- 
fore, the petition must be dismissed. The company will pay costa to the Registrar 


of Companies. 
7 Petition dismissed. 
Solicitors for the petitioners: Godambe and Joglekar. 


c 1 i942) 1 AD E. R. 104. 
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Before Mr. Justice J. C. Shah and Mr. Justice Miabhoy 


THE ASSISTANT COLLECTOR, THANA PRANT, THANA vw. 
JAMNADAS GOKULDAS PATEL.* 
aeo Acquisition (Bombay Amendment) Act (Bom. IV of 1948), Secs. 3, 2(1) & (H) 
—Land Acquisition Act (I of 1894), Secs. 2, 3, 4 6, 11, 17—Govermment of Indid 
Act, 1935 [25 & 26 Geo. V. Ch. 42], Sec. 299, Tth Sch, List II, item 9—Constitution 
of India, Arts. 14, 31, 31A, 7th Sch, List Il, entry 42—Whether Bom. Act IV of 
1848 ultra vires—Expression “compensation” in s. 299, Government of Intia Act, 
1935, whether means equivalent in money at date of expropriation of property com- 
puleorily acquired—Law inconsistent with s. 299 of Government of India Act, 1985, 
whether protected by art. 31(5) pf Constitution. Fe 
The Land Acquisition (Bombay Amendment) Act, 1948, is not ultra vires the 
Bombey Legislature. 
The expression “compensation” as used in s. 299 of the Government of India 
Act, 1985, does not mean the equivalent in money, at the date of expropriation, 
acguired, 


Raja Suryapal Singh v. The Government of the State of Uttar Pradesh,’ dissented 
from. : 


The State of West Bengal v. Bela Banerjee,’ distinguished. 
Jageshwar Pd. Singh v. Bircha Lucas and Chesterfield Gas and Water Board, 
In re," Tan Bug Taim v. Collector of Bombay,’ Megh Raj v. Allah Rakhia’ and H. P. 
Khandelwal v. State of UP," referred to. 

The Land Acquisition (Bombay Amendment) Act, 1948, is protected by art. S1A 
of the Constitution of India, even if it nullifies the fundamental right against dis- 
crimination under art. 14 of the Constitution. 

A law which would become invalid on the enactment of the Constitution as 
being inconsistent with cl. (2) of art. -31 is protected by cl. (5) of art. 31, If, how- 
ve UCR alaw ye Maute Wins a oe or ie Government oF Tada Ach 1905.: 
there is nothing in cl. (5) of art. 31 which protects it. ` 


By Notification No. 8261/45, dated May 28, 1948, the Government of Bombay 
notified under z. 4 of the Land ‘Acquisition Act) 1894, that the lands set out in 
the Notification were likely to be needed for a public purpose, viz., a Govern- 
ment Housing Colony. The total area of the lands notified for acquisition was 
285 acres, 30° gunthas and 8 annas. The lands were of the villages of Pahadi 
and Goregaon in the Bombay Suburban District. Notifications under s. 6 of 
the Land Acquisition Act were issued ‘on July 14, 1949, August 1, 1949, and 
August 1949. Possession of the lands was taken under the emergency 
clause on ber 31, 1949. In answer to the notices under a 9 of the Land 
Acquisition Act, 20 claimants, submitted their claims, one of them having made 
a claim for bro e alleged to be due to him. The lands under acquisition 
fell into three blocks, and the Land Acquisition Officer grouped these lands 
into six, groups. 

The Land Acquisition Officer awarded compensation for the firat group of 
lands at the rate of Ra. 3 per square yard, for the second group of lands at the 
rate of Rs. 2-8-0 per square yard, for the third group of lands at Rs. 2 per 
square yard, for the fourth group of lands at Ra. 1-6-0 per square yard, for 
the fifth group of lands at Ra, 1-4-0 per square yard and for the Khajan lands 


* Decided, March 26,1958. First Appeal No. 2 [1952] 2 AIL 46, r. B. 
310 of 1954 (with First A Nos. 311 to 3 H 544 8. 
318, 501 to 508, 564 to 5 611 and 612 of 4 
1954), against the decision of H. K. Karmarkar, 5 [1909] 
Civil Judge, Senior aaa Thana, in Re- 6 
ference No. 49 of 105. q 

1 (1904) 67 Bom. L R, 718, 8. 0. 8 
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at the rate of Rs. 500 per acre.’ Besides the compensation awarded for the lands, 
compensation was awarded also for certain structures and wells on the lands. 


Out of the claimants, who had made claims before the Land Acquisition 
Officer, . thirteen claimants applied for references to the District Court under 
s. 18 of the Land Acquisition Act. The Civil Judge, Senior Division, Thana, 
awarded compensation for lands in group No. 1 atthe rate of Ra. 5 per square 
yard, for lands in group No. 2 at the rate of Ra. 4 per square yard and for lands 
in' groups Nos, 3, 4'and 5 he confirmed the award made by the Land Acquisition 
Officer, and for the Khajan lands he awarded compensation ‘at the rate of 
Ra. 2,440: per acre. From the awards made by the Civil Judge the present 
appeals were preferred by the claimants and the Land Acquisition Officer. 


~ F, A. 310 of 1954. 
H: M. Seervai, Advocate General, with V. §. Desai, Government Pleader, ‘and 
Y. V. CAandrachud, Assistant Government Pltader, for the appellant. . 
V. R. Desa, with M. C. Vak, P. FV. Pakvasa and V. A. Phadke, for 
the respondents. ` 
F. A. 311 of 1954.” 


` V. 8. Desai, Government Pleader, and Y. V. Ohanárachud, Assistant Goyern- 
ment Pleader, for the appellant. - 
V.F. Oak, for the respondenta, 


" F. A. 812 of 1954. 
V. 8. Desa, Government Pleader, for the appellant. 
V. R. Desai and C.N. Day, with Smetham Byrne È Lambert, for the res- 
pondent. 


F. A. 313 of 1954. 
Y. 8. Desas, Government Pleader, for the appellant. ` 
M. KK. Deshpande, for the respondents. 


: Cross F. A. 814 of 1954. 
V. 8. Desai, Goyernment Pleader, and Y. V. Chandrachud, Assistant Gov- 
ernment Pleader, for the appellant, 
` J. C. Bhatt, R. P. Bhatt, with D. G. Desai and Gagrat & Co., for the repon- 
dents. , 
Wth F. A. 612 of 1954. 
J. C. Bhatt, R. P. Bkatt, with D. @. Desai and, Gagrat & Co., for the 
appellants. 
V. 8. Desai, Government Pleader, and Y. V. Chandrachud, Assistant Gov- 
amt Pleader, for the respondent. 
F. A. 815 of 1954. 
y. g. Desa, Gocarauent Pleader, and Y. V. Chandrachwd,- Assistant. Gov- 
ernment Pleader, for the appellant. 
C. J. Shah, with Ramanlal and Himatlal and M. J. Parskh, for ae TO- 
pongent, 
F. A. 816 of 1954. 
V. 8. Desai, Government Pleader, and Y. V. Chendrachud, Assistant Gov- 
‘ernment Pleader, for the appellant. 
J. C. Bhatt, with M. K. Deshpande, for the respondent. 
F. A. 817 of 1954. 
VY. 8. Desai, Government Pleader, for the appellant. - 
Sharad Rodig, for = ponds No. 1. 
J. L. D’Mello and N. 8. Kalgatkar, for respondent No. 38. 
Cross F. A. 318 of 1954. 
V. 8. Desai, Government Pleader, and Y. F. A iie Assistant Gov- 
ernment Pleader, for the Bhatt Wi 
J. 0. Bhatt and R. P. B with D. G. Desai and Gagrat $ Co, for the 
respondent, — 
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Wah F. A. 611 of 1964, 
J. Bhati, E. P. Bhatt, with D. G. Desai and Gagrat & Co. ES 


y. 5 Desai Government Pleader, and Y. FV. Chanãrachud, Assistant Gov- 
ernment Pleader, for the respondent. 


Cross F. A. 501 of 1954. 


V. 8. Desai, Government Pleader, and Y. F. Chandrachud, Asistant Gov- 
ernment Pleader, for the appellant. 


J. C. Bhatt, with M. K. Deshpande, for the respondent. 


Wtth F. A. 564 of 1954. l 
J. C. Bhatt, with M. E. Deshpande and L. V. Deshpande, for the appellant. 
V. 8. Desas, Government Pleader, and Y. V. Ohandrachud, Asistant Goy 
ernment Pleader, for the respondent. 


Cross? A. 502 of 1954. 
V. 8. Desai, Government Pleader, and Y. V. Chandrachud, iaon oe 
ernment Pleader, for the app allant. 
J. C. Bhatt, with M. K. Deshpande, for the respondent, 
With F. A. 565 of 1954. 
J. C. Bhatt, with M. K. Deshpande and L. V. Deshpande, for the appellant. 
V. 8. Desai, Government Pleader, and Y. V. Chandrachud, Assistant Gov- 
ernment Pleader, for the respondent. 
Cross F. A. 503 of 1954. 
¥. §. Desai, Government Pleader and Y. V. Chandrachud, Assistant dov: 
ernment Pleader, for the appellant. 
J. C. Bhatt, with M. K. Deshpande, for the ‘respondent, 
With F. A. 566 of 1954. 
J. C. Bhatt, with M. K. Deshpande and L. V. Deshponds, for the appellant. 
V. 8. Desa, Government Pleader, and Y. Y. Chandrachud, Assistant Qov- 
ernment Pleader, for the respondent. 


J. C. Suan J. [His Lordship after setting out the facts and dealing with 
points not material to this report, proceeded:] The next question, which to 
be determined is, whether the claimants are entitled to compensation at the mar- 
ket rate prevailing on May 28, 1948, the date on which the notification under 
s. 4 of the Land Acquisition Act was published, or at the rate prevailing on 
January 1, 1948, and whether the claimants are entitled to the 15 per cent. sola- 
tium in addition to the market value of the lands. By Bombay Act IV of 1948 
the Bombay Legislature has amended s. 28 of the Land Acquisition Act, 1894. 
Section 8 of Bombay Act IV `of 1948 provides by the first sub-section 

where diving ike contadino ol le Act any ind de sernhed under Gia Tand 
Acquisition Act,. 1804,...for the purpose of a housing scheme the said Act shall have 
effect in relation to such acquisition as if— 

(a) in elquse (f) of section 3 after the words ‘such provision’ the wards and brac- 
‘kets ‘and a housing scheme as defined in the Land Acquisition (Bombay Amendment) 
a a i i ac 
' b). 

(c) in section 23— 

(i) agg SAE EE er E EN E E E T TA 
‘section 4, sub-section- (1)’ the words ‘or at the relevant date, whichever is less’ had 
been inserted; and : 

(4) sub-section (2) had been omitted.” l ° i 
The expression ‘‘relevant date” is defined in s. 2(%) as meaning the first 
day of January 1948, and the expression ‘‘housing scheme” is defined in s. 2(¢) 
as m 
rn apelin PEE cis ear cea E E eee 
the purpose of increasing accommodation for housing persons and shall include any 
auch scheme undertaken from time. to time with the previous sanction of the State 
Government by’ a local authority or company; 


A 
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¢ Evidently, the effect of s. 3 of Bombay Act IV of 1948 is to deny to the owners 
of the lands compulsorily acquired the 15: ‘per cent. solatium -awardable under 
s. 23(2) of the Land Acquisition Act; and in determining the amount of com- 
pensation the Court must ascertain the market value of the land at the date of 
the publication of the notification under s. 4 and the market value on January 1, 
1948, and award to the owner of the land the smaller of the two amounts. In this 
cage, there is no dispute that the land values in the locality were rising before 
January 1, 1948, and continued to rise even thereafter. If Bombay Act IV of 
1948 applies, the claimants will be entitled to compensation without the addi- 
tional solatium, and at the prevailing market rate on January 1, 1948, and not 
on May 28, 1948. The Land Acquisition Offieer and the learned trial Judge have 
awarded compensation to the claimants on the market value prevailing on 
January 1, 1948, and they have not awarded to the claimants solatium. 


in this Court, the competence of the Bombay Legislature to enact Bombay 
Act IV ‘of 1948 is challenged. In the trial Court, on behalf of the claimants 
‘in Reference No. 49 of 1953 it was submitted that Bombay Act IV of 1948 
was ‘‘illegal and wlira vires’’ the Bombay Legislature. The contention was, 
however, not pressed, and the learned Judge held that the Act was nót wira 
vires the Bombay Legislature. In this Court, however, all the claimants, who 
have either appealed or have sought to support the awards made by the Court, 
-have supported the contention that Bombay Act IV of 1948 is ultra wires the 
Bombay Legislature. We have issued a notice to the Advocate General under 
Order XX VII of the Civil Procedure Code to appear and to assist us in the 
determination of this question and the learned Government Pleader has ap- 
peared before us on behalf of the Advocate-General. 


The argument in support of the contention that Bombay Act IV of 1948 was 
ultra vires, was sought to be founded upon the terms of s. 299 of the Govern- 
ment of India Act, 1985. By subs. (1) of s. 299 of the Government of India 
Act, it was enacted that ‘‘no person shall be deprived of his property save 
by authority of law.” “By the second sub-section, on which strong reliance was 
placed, it was provided: 

“Neither the Dominion Legislature nor a Provincial Legislature shall have power 
‘to make any law ‘authorising the compulsory acquisition for public purposes of any 
‘land, or any commercial or industrial undertaking, or any interest, in, or in any com- 
pany owning, any commercial or industrial undertaking, unless the law provides for 
‘the payment of compensation for the property acquired and either fixes the amount 
of the compensation, or specifies the principles on which, and the manner in which, 
it is to be determined.” 

‘Evidently, the form in which sub-s, (2) is enacted imposes a fetter upon the 
power of the Legislature. The Parliament restricted the exercise of the legis- 
lative power of the Dominion Legislature and of the Provincial Legislatures to 
enact laws authorising compulsory acquisition for public purposes of any land 
or commercial or industrial undertaking or any intereat therein, without pro- 
ee for payment of compensation for the property acquired and without 
ther fixing the amount of the compensation or specifying the principles on 
which: and the manner in which, it is to be determined. This provision was in- 
tended to strike at any attempt to enact expropriatory or confiseatory legislation 
denying to the owners of land or commercial or industrial undertakings their 
right to compensation. It is clear, therefore, that, though in form this was a fet- 
“ter upon the legislative power, it was in substance an attempt at enacting a con- 
stitutional guarantee ggainst expropriation of property otherwise than for pub- 
Mie purpoges and without payment. of compensation. Legislation, which sought 
‘compulsorily to acquire for public .purposes any land, or commercial or in- 
‘dustrial undertaking, had, therefore, to make provision for payment of com- 
pensation and either to fix the amount of compensation or to specify the princi- 
les on which, and the manner in which, the compensation was to be determined. 
That the Land Acquisition Act, 1894, even as amended by Bombay Act IV of 
"1948, “provides for payment of compensation for compulsory acquisition of land 
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and. also specifies the- principles: on which, and the manner in which, the com- 
pensation-has to-be detérmined, is. undisputed. -But it is urged -that the ex- 
preesion ‘“compensation’’.as used in subs. (2). of.s. 299 of the -Government 
of India Act. must mean-full indemnity for loss suffered by an owner of land 
or commercial or industrial und by reason of the compulsory açquisi- 
tion for public purposes, and that such full indemnity can only be given if 
the owner is given the prevailing market value of the property compulsorily 
acquired at the date of acquisition. -The wires of a statute can be adjudged 
only in the light of the authority of the Legislature which enacts that statute. 
‘The Central and the State Legialatures under the Government of-India Act 
were, within the ambit of their authority, sovereign legislatures.. The ques- 
tion raised in this case being a question of legislative competence and ‘not 
of enforcement of precautionary safeguards for the benefit of the ci 
the. Court -has to ascertain whether the Provincial Legislature has contraven 
the restrictions imposed by s. 289 (2) of the Government of India Act. That 
the intention of Parliament in enacting sg. 299 of the Government of 
India Act was to guarantee the right to property is, as we have already ob- 
served, evident. But in ‘ascertaining whether the Legislature of the Bombay 
State was competent to enact Act IV of 1948, the primary question to be 
determined is whether the Bombay Legislature was competent, under the Gov- 
ernment of India Act, to so amend the Land Acquisition Act as to authorise 
the State to acquire land on payment of compensation which is leas than the 
market value of the land. By the 9th item, in the second list in the 
Tth Schedule to the Government of India Act, the Provincial Legislature was 
competent to enact legislation for compulsory acquisition of land. There -was 
no restriction placed upon the power of the Legislature by the 9th item in 
the second legislative list. The legislation in connection with compulsory ac- 
‘quisition of land was, therefore, clearly within the competence of the Bombay 


That the Land Acquisition Act provides for acquisition of land for public 
in also undisputed, and the only question which falls to be deter- 
mined is whether the expression ‘‘compensation’’ means full indemnity for 
logs which may be suffered by an owner of property by ita compulsory acqui- 
sition, the loss being equated to the market value of the land ropriated. 
It may be observed that even under the Land Acquisition Act, bakre it was 
amended by Bombay Act IV of 1948, compensation had to be paid to the 
claimants, not on the market valus as prevailing on the date on which -the 
‘owner was deprived of possession and his title in the land was extinguished, 
but on the date on which the notification under a. 4 of the Land Acquisition Act 
-was published. Evidently the compensation payable under the Act was 
related to a date which was not the date on which the title of the claimant 
was extinguished. Under the Land Acquisition Act, a notification under s. 6 
alone expresses the final intention of the Provincial Government to acquire 
land, and the title of the owner in land notified for compulsory acquisition 
is extinguished only when posseasion of the land is taken by the Collector under 
an award already made ‘or in exercise of emergency powers under s. 17 of the 
‘Land Acquisition Act. If the expression ‘‘compensation’’ were to mean full 
indemnity for loss which is suffered by the owner, compensation must on the 
argument advanced by the claimants be related to the date on which the title 
of the owner is extinguished. But s. 23 of the Land Acquisition Act provides 
for payment of compensation based on the market value-on the date on which the 
notification under s. 4 of the Act, is issued. Instances are not unknown in 
which as along as a desade has elapsed between the date of the issue of the . 
dregs under s. 4 and the date of -deprivation of possesion of the pro- 
erty acquired. But the claimant cannot obtain the value of the land prevail- 
P on the date on which possession is taken. The compensation contemplated 
-to-be given -even under the Land Acquisition Act is, therefore, not equated by 
the e of the Land Acquisition Act with the true market value of the land 
on the date on which the title of the owner gs ed. 
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But Mr. Bhatt, who appears on behalf of the claimants, strongly relies in 
support of his argument that Act IV of 1948 is lira vires upon a judgment of 
their Lordships of the Supreme Court in The State of West Bengal v. Bela 
Banerjee.’ In that case, the competence of the Bengal Provincial Legis- 
lature to enact s. 8 of the West Bengal Land Development and Planning Act, 
. 1948" was challenged. The Act was passed by the Provincial Legislature for 
settlement of immigrants who had migrated into West Bengal due to commu- 
nal disturbances in Hast Bengal, and the Act provided for acquisition and 
development of land for public purposes including the purpose of settlement 
of immigrants. It was held by the Supreme Court that s. 8 of that Act, which 
made the declaration by the Government conclusive ag to the publie nature of 
the purpose for acquisition and the limitation of the amount of compensation 
go that it shall not exceed the market value of the land on December 31, 1946, 
was- ultra vires the Constitution and void. It was observed that the impugned 
statute was a permanent enactment’under whieh lands may be acquired many 
years after it came in force, and the law, which fixes the market value of the 
land on December $1, 1946, as the ceiling of compensation. without reference 
to the value of the land at the time of acquisition, was “‘arbitrary and could not 
be regarded as due compliance in letter and spirit with the requirements of 
„Article 31(2)’’ of the Constitution and that the Act was not saved by art. 31(5) 
from the operation of art. 81(4). This case is in our judgment not an autho- 
rity for the interpretation of s. 299(2) of the Government of India Act. As 
‘we have already observed, s. 299 imposes what is primarily a legislative fetter 
upon the powers of the Legislature. Article 31 of the Constitution, however, 
confers upon the citizens a fundamental right, and, in effect, provides that 
the citizen shall not be deprived of his property except by authority of law. and 
any deprivation shall be under the authority of law which authorises such de- 

rivation for public purposes and also provides for payment of compensation 
a either fixing the amount of the compensation or specifying the principles on 
which the compensation is to be determined. By art. 13 of the Constitution, 
any law in force in the territory of India immediately before the commence- 
ment of the Constitution, which was inconsistent with the constitutional gua- 
rantee, was to become, on the commencement of the Constitution, to the extent 
af the inconsistency, void; and art. 31 of the Constitution effectuates the same 
guarantee of right to property which was intended to be guaranteed by s. 299 
of the Government of India Act, 1985. But the context in which art. 31 of 
the Constitution occurs is entirely different from the context in which a. 299 
of the Government of India Act occurred. Even if the two provisions have 
been made with the same object, the Court cannot ignore the circumstance that 
under s. 299 of the Government of India Act there was a restriction imposed up- 
on. the sovereign right of the Legislature to enact legislation in matters of com- 
pulsory acquisition of land and that provision had to be strictly construed, 
whereas art. 31 of the Constitution, which has undergone various changes dur- 
ing. the last eight years, is, in form and substance, a declaration of a right 
to property m favour of all persons and of the incidents of that right. As 
observed by Chief Justice 8. K. Das of the Patna High Court in Jageshwar 
Pd. Singh v. Bircha? (p. 158) 

.those clauses (Le. clauses (1) and (2) of Art. 31) ough hey re a an 
is: Wich, sections (1) and (2) of S. 299 Government of India Act 1985, are not expressed 
in the same terms; for example the scope of cl. -(2) of Art. 31 is much wider than the 
scope of sub-section (2) of s. 208.” 

Section 299(2) of he Government of India Act required that the Act, 
which provided for compulsory acquisition of land; should provide for com- 
pensation and should either fix the amount of compensation or enact the prin- 
ciples and ‘the procedure for assessing compensation. There is nothing in the 
gection which suggests that compensation to be awarded must be equal to the 
market value of the property at the date on which the title of the owner 

'1 [1954] 8. O. R. 558. —— 2 [1956] A. I. R. Pat. 149 
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in -the property is extinguished. Provided the compensation is real 
and ‘not illusory aa is intended reasonably to indemnify the owner for loss 
of his property, in the larger interesta of the community for whose benefit the 
property is acquired compulsorily, in our judgment, the legislation which awards 
compensation which is less than the market value at:the date of expropriation 
is not inconsistent with s. 299 of the Government of India Act. . 
| Mr. Bhatt placed strong reliance upon the observations of their Lordships 
of the Supreme Court at page 563 in Mrs. Bela Banerjes’s case. It was urged 
before the Supreme Court that the term ‘‘compensation'’ inentry 42 of List 
ILL of the Seventh Schedule to the Constitution 

. %oould not mean full cash equivalent, for then, the power conferred on the Legislature 
to lay down the principles on which compensation is to be determined and- the form 
and the manner. i which such:compènsation is to be given would be rendered nugatory.” 


It was also urged that entry 42yhowed that only such compensation was’ to be 
given as was determined on the principles laid down by the law enacted in 
exercise of the power, and, as the concluding words used in art. 31(2) were 
substantially the same as in.the entry, the Constitution ‘‘left scope for legis- 
lative -discretion in determirfing the measure of the indemnity.” That argu- 
Pal was rejected by the Supreme ‘Court. It was observed that the Legisla- 
ture was given (p. 568): . 
. ..the discretionary power of laying down the principles which should govern the 
damaon af the umount to bevatven: ©. the Whar forthe ‘croparty anm omal: 
but the principles 
-must ensure dat what is determined as payable must be compensation, that is, a 
fist’ edilan of what the owner has been deprived of”,. ' 
and that 
. Within the limits of this basic requirement of full indemnification of the expro- 
priated’ owner, the Constitution allows free play to the legislative judgment as tọ what 
principles should guide the determination of the amount payable.” 
It is evident from these observations that their Lordships of the Supreme 
Court held that the compensation to be paid under art. 81(2) of the Consti- 
tution : (before it was amended by the 4th Constitution Amendment Act) was 
fo be a just equivalent of what the owner was expropriated; in other ord, 
any legislation, which provided for compulsory acquisition of land for pub- 
lic purposes, was subject to the basic requirement of full indemnification. But, 
there is nothing i in the judgment to support the view that ‘‘a just equivalent’ 
or the ‘‘full indemnification’’ was to be the market value at the date of expro- 
priation. . That ia clear from the observations made at page 564: 
5, .. The’ fixing of an anterior date for the ascertginment of value may not, in cer- 
_ tain. circumstances, be a violation of the constitutional requirement as, for instance, 
when the proposed scheme of acquisition becomes known before it is launched and 
prices rise sharply in anticipation of the benefits to be derived, under it, but the fixing 
of an anterior date, which might have no relation to the value of the land when it is 
acquired, may be, many years later, cannot but be regarded as arbitrary.” 
The Weet Bengal Land Development and Planning Act, 7948, was evidently a 
permanent statute which enacted that land, whenever acquired during the life 
of the Act, was to be compensated for only by reference to the prevailing mar- 
ket value as on December 31, 1946: and this, their Lordships of the Supreme 
Court regarded as arbitrary fixation of compensation. Their Lordships also 
observed that (p. 565) :° 
. Aos principle for datarmining compensiion which denies to the owner this , 
increment in value cannot rèult in tho ascertainment of the true ‘equivalent of the land 
appropriated.” 
It is clear from:this observation'that the fact that ‘the value of land had to be 
ascertained, by reference not to the date of expropriation, but by reference 
to andther. date fixed: by the Legislature, does not b itself i the gua- 
rantee of right to property under art. 31(2) of the itution. Their Lord- 
ships of the Supreme Court were dealing with the content of a fundamental 
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right and held that an arbitrary restriction of the fundamental right which 
denied to the owner increment in valus to which he was legitimately entitled, 
could not be upheld by the Courts as the owner was being given what was not 
compensation for the land expropriated. In our judgment, the observations 
made do not support the proposition that the expression ‘‘ compensation’’ must 
be equal to the market value of the land at the date of expropriation, 
and, in any event, these observations have been made in the context of a claim 
to enforce a fundamental right and not in the context of construing the vali- 
dity of a statute which trespasses upon the legislative restriction imposed by 
s. 299 of the Goverment of India Act. We are also unable to agree with the 
contention that the expression ““compensation’’ ag used in s. 299 of the Qov- 
ernment of India Act must have the same meaning as that expreesion has under 
art. 31(2) of the Constitution before it was = by the Constitution (Fourth 
Ambrdment) Act. i 


It may “also be pertinent to note that art. 31 (2) of the Constitution has now 
been amended by the Constitution (Fourth Amendment) Act, 1955. Whereas 
the amended clause of the article reads as follows: 

“No property, movable or immovable, including any interest in, or any oompany 
owning, any commercial or dustrial undertaking, shall be taken possession of or 
acquired for public purposes under any law authorising the taking of such possession 
or such acquisition, unless the law provides for compensation forthe property taken 
possession of or acquired and either fixes the amount of the compensation, or specifles 
the principles on which, and the manner in which, the compensation is to be deter- 
mined and gtven,” 
the amended clause of the Article reads as follows: 

“No property shall be compulsorily acquired or requisitioned save for a publie pur- 

pose and save by authority of a law which provides for compensation for the property 
so acquired or requisitioned and either fixes the amount of the compensation or spe- 
cifies the principles on which, and the manner in which, the compensation is to be 
determined and given; and no such law shall be called in question in any court on 
the ground that the compensation provided by that law is not adequate.” 
From the last part of ol. (2) of art. 31 it ia evident that ‘‘compensation’’ is 
not intended to be the market value of the property compulsorily acquired at 
the date of acquisition. The Courts have been prohibited from enquiring into 
the question whether the compensation, under the law which provides for com- 
pulsory acquisition, is not adequate. The Parliament has, therefore, clearly 
expressed its intention that the inadequacy of compensation is, by itself, not a 
ground on which the validity of the Act can be challenged. Whatever may 
have been the meaning of the expression ‘‘compensation’’ as used in art. 31(2) 
of the Constitution as it was enacted in 1950, by the subsequent amendment, 
the Parliament has made it abundantly clear that the expression ‘‘compensa- 
tion” does not necessarily mean an equivalent in value to the owner of what 
he has been deprived. 

It was also urged that a full bench of the Allahabad High Court has taken 
the view in Raja lac el Singh v. The Government of the State of Uttar Pro- 
desh,' that a law, which provides for payment of compensation for compulsory 
acquisition of land at a rate less than the market value prevailing on the date 
on which the property of the citizen is acquired, is void. The Court in that 
case had to consider whether the State Legislature was competent to enact the 
Uttar Pradesh Zamindari Abolition and Land Reforms Act, 1951, and the Court 
held that the Act was fot invalid as contravening any provision of the Consti- 
tution. The Act having been enacted after the Constitution of India was brought 
into force, the Court was not called upon to interpret s. 299 of the Goverrtment 
of India Act. But it was observed that the Government of India Act, 1985, 
was drafted by ‘‘parliamentary draftsman” and that there could be no doubt 
that the expreasion ‘‘compensation’’ used in s. 299 of the Act was intended by 
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Parliament to-have the same meaning at in the English law. It was then 
observed (p. 78): 

“If the Legislature uses a term which has a well settled meaning, that meaning 
must, in the absence af any indication to the contrary, be given to it. The relevant 
provisions of Article 51(2) of the Constitution so closely follow those of section 299 
- of the Government of India Act, 1935, the words being almost identical that it is im- 
possible...to escape the conclusion that the word ‘compensation’ was intended to have 
ii pec errs ame te itor ey eae acon 

rovisions of s. 299(2) of the Government of India Act and art. 81(2) of 

ag, rie clita Ee and it was observed (p. 78): 

“...The absance of the qualifying adjective ‘fust, ‘fair’, ‘adequate’ is, to out minds, 
not of consequence; nor can we see any ground on principle or authority for attri- 


wholly destroys the- basis upon which it was previously understood that compensation 
would be determined—it is reasonable to expect that fact to have been clearly stated 
in the Constitution. If the amofmt of compensation was left entirely to the discretion: 
of the legislature, and was not to be justiciable, Article 31(2), which is a restraint on 
legislative power, would cease to be of use to protect the fundamental right to property. 
Nor does the conferment of power to determine the princtples on which compensation, 
shall be given enable the legislature to depart from the beslc rule. That provision is 
intended. to enable the legislature to lay down rules for the assessment of compensation 
in cases where its determination may be difficult or where different persons may take 
divergent views as to what is the equivalent in value of the property acquired.” 

Their Lordships then. referred to the case Lucas and Chesterfield Gas and Water 
Board, In re,’ in which it was held that the’ value of a piece of land which was 
peculiarly suited for the purposes for which the acquiring body desired it, 
namely the construction of a reservoir, had to be paid for on that basis. But 
evidently the question in dispute in Tucas and Chesterfield Gas and Water 
Board, In re related to the basis for assessment of compensation for land com- 
pulsorily acquired in exercise of statutory authority, and no question either 
of the authority of the Parliament to acquire property without payment of 
oe compensation or of the protection of a fundamental right aroge in 

t case. 

The view expressed in Raje Suryapal Singh’s case appears to be hana: 
ent with the view taken by this Court in Dhiruba Devisingh v. State of Bom- 
bay?. In that case, the authority of the Provincial Legislature to enact cer- 
tam provisions of the Bombay Taluqdari Tenure Abolition Act, 1949, was chal- 
lenged. It was urged before this Court that even though the provisions of 
the Act contravened art. 31 (2) of the Constitution, the constitutional amend- 
ment had validated the Act in so far as it contravened the provisiona of 
art. 31(2) of the Constitution but not in so far as it contravened s. 299 of the 
Government of India Act. It was also contended that the compensation pro- 
vided by the Act was illusory compensation. In dealing with the second con- 
tention, it was observed that the Act provided that (p. 719): 


= when there is a law which provides for compulsory acquisition for public pur- 
poses of any land, etc. that law must provide for the payment of compensation for the 

property acquired and the compensation must be an amount fired by the Legislature 
; or by the principles laid down by the Legislature on which and the manner in which 
tt should be determined.. 
In refuting the argument that the Act did not either fix the compensation or 
set out the principles on which the compensation was to be provided, it was 
observed that the Legislature had directed that in. assessing the value of land 
to be fixed the principles of æ. 23 and 24 of the Land Acquisition Act had to be 
observed and it had been further provided that a maximum was fixed beyond 
which compensation could not be paid to the talugdar. In dealing with the 
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plea that the compensation was illusory, the. Court observed that even though’ 
the compensation may appear to be inadequate it could not be regarded as illu- 
sory. This Court, therefore, rejected the contention that the Bombay Talugq- 
dari Tenure Abolition Act was ultra vires the Provincial Legislature. The case 
was then taken to the Supreme Court, and their Lordships of the Supreme 
Court held that the statute, which was expressly included in the 9th Schedule ` 
by the Ist Amendment Act of the Constitution, was exempt from challenge by 
reason of art, 31-B of the Constitution. Their Lordships did not express any 
opmion on the question whether the provision for payment of compensation to 
ie oo which was not equal to the market value affected the vires gf 
e Ac ; 


Inasmuch as this Court appears to have taken the view that the: expression 
‘‘eompensation’’ is not necessarily to be equated with the current market value 
at the date of expropriation, we are unable tb accept the view taken by the 
Alldhabad High Court and the cases referred to therein. re 

Our attention was also invited to certain observations made by Mr. Justice 
Bhagwati in Tan Bug Taim v. Collector of Bombay,’ at p. 1031. It was urged 
in that case that s. 299(1).and (2) of the Government of India Act did not give 
statutory recognition to the general principles of jurisprudence. Mr. Justice 
B ati negatived that contention and observed that s. 299(1) and (2) of 
the Government of India Act did not merely impose restrictions on the legis- 
lative powers of the Indian Legislature but were ‘‘in reality, the statytory 
recognition of the fundamental principles of British jurisprudence énacted 
therein’’; and that (p. 1045): 

.*,,. Section 209(1) gives a statutory recognition to the general princtple of Brttish 
jurisprudence that no person shall be deprived of his property save by authority of 
law. That could only have reference to the proprietary rights enjoyed by an individual 

in respect of property of every kind or sort: Sub-sectlon (2) of s. 299 makes this 
~ clearer still It provides that if any law is enacted authorising the compulsory acqui- 
sition for public purposes of any land, etc, that law should provide for payment of 
compensation for the’ property acquired.” 


We may at once observe that the observations relied upon have no direct bear- . 
ing on the interpretation of the expression ‘‘compansation’’ as used in s. 299 
of the Government of India Act, and the Court in that case was primarily 
concerned to decide whether under, the Government of India Act authority was 
conferred upon the Legislature, by item No. 21 of List II of the Seventh Sche- 
dule to the Act, to requisition land. Mr. Justice Bhagwati held that no 
such power was conferred upon the Legislature. It may be observed that in 
subsequent judgments of their Lordships ofthe Privy Council the interpre- 
tation of itam No. 21 which appealed to Mr. Justice B ati has not been 
accepted (see Megh Raj v. AHah RakAia*®). We do not think that there is any- 
thing in the observations made by Mr. Justice Bhagwati in Tan Bug Tatm’s 
ease which is inconsistent with the view which we are willing to take. | 
Strong reliance was also placed upon a judgment in H. P. Khandelwal v. 
State of Uttar Pradesh®. In that case, the validity of the U.P. Land Acquisi- 
tion (Rehabilitation of Reftigees) Act, 1948, was challenged before. the 
Allahabad High Court. It was held in that case that as the impugned 
Act did not provide for compensation equivalent to the market value at~the 
date on: which jt was acquired, the payment provided under the Act could not | 
be regarded as compensation within the meaning of art. 31(2) of the Consti- 
tution or of a. 299 of th8 Government of India Act, and on that score the provision 
which put a restriction on the amount of compensation to be-awarded for com- 
pulsory acquisition was void. The Allahabad High Court in H. P. Khande- 
aval’s case followed ita earlier judgment in Raja Suryapal Singh’s case. , For 
reasons already set out by us, we are unable to ee with the contention that 
s. 299 of the-Government of India Act required that a statute, which provides 
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for compulsory acquisition of land for oai purposes, must provide for com 
pensation which is equivalent to the market value of the property at the dato: 
of compulsory acquisition. 

Mr. Bhatt also contended that Bombay Act IV of 1948 infringed the equal 

rotection clause in art. 14 of the Constitution. It was urged:that the Act 
iv of 1948 permitted the State to makean arbitrary classification of lands 
and the amount of compensation payable to the owners of the land depended 
upon that arbitrary classification. It is true that if the land is acquired for 
a purpose other than.a housing scheme, full compensation which is equivalent to 
the market value of the land as on the date of the Notification under s. 4 of the 
Land Acquisition Act, is payable; but if the Government notifies the band for 
acquisition for a housing scheme, compensation ig to be assessed as on the date 
January 1, 1948, or on the date of the iasue of the Notification under a. 4, which- 
ever is lower. The Act alsogdeprives the owners of the statutory bola- 
tium in cases where. the land is notified: for acquisition for a ‘housing scheme. 
The Act evidently makes discrimination between persong whose property is 
acquired for a housing scheme and persons whose property is acquired for 
other purposes and prima facie it offends against the ‘constitutional guarantee 
against discrimination by art. 14 of the Constitution. Article 14 of the Consti- 
tution undoubtedly permits classification founded on.an intelligible differentis. 
But we are unable to hold that a discrimination between citizens whose property 
ig notified ‘for compulsory acquisition depending solely upon the publication 
by the executive Government of its purpose in acquiring property can be justi- 
fled on a reasonable nexus or correlation between the differentia and the object 
to be achieved by the Act. But art. 314A of tha Constitution protects Act IV 
of 1948 from being declared invalid. In eo far as it is material, art. 314 pro- 
vides that notwithstanding anything contained in art. 13, no law providing 
for the acquisition by the State of any estate or of any rights therein or the .- 
extinguishment or modification of any such rights shall be deemed to be void 
on the ground that it is inconsistent with, or takes away or abridges any of the 
rights conferred by art. 14, art. 19 or art. 31; and by el. (2) (a) of art. 314, 
the expression ‘‘estate’’ shall in relation to any local area, have the same 
meaning as that expression or its local equivalent has in the existing law relat- 
ing to land tenures in force in that area. ‘Under the Bombay Land Revenue 
Code, the expression ‘‘estate’’ is ‘defined in cl. (5) of s. 3, as meaning, ‘‘any 
interest in lands and the ate of such: interest vested in a person or aggre- 
gate of persons capable of hol Iding the same.” As art. 381A protects Act IV 
of 1948, even if it nullifiea the fundamental right against discrimination under 
art. 14, the plea that it is void on that account, must also fail 

It is also urged that the right to solatium is a right to property and cant 
not be taken away without providing adequate compensation for logs thereof. 
We are unable to accept that contention also. By sub-s. (2) of s. 28 of the 
Land Acquisition Act, the Legislature has provided that for lands compul- 
sorily acquired, the owner shall in addition to the market value be entitled to 
a gum equal to 15 per cent. of the market value, but a statutory right to receive 
the additional solatium on compulsory acquisition cannot, in our judgment, be 
regarded as a right to property. . It was, therefore, open to the Legislature to 
deprive the owners of that right, by an adequate provision in that behalf. 
Even if the argument that the expression ‘fcompensation’’ as used in sub- 
s. (2) of s. 299 of the, Government of India Act meant the market value of the 
land at the date of expropriation, be accepted, the exercise of the power by 
the Legislature to deprive the owner of the property» to receive a statutory 
addition to the market value cannot reasonably be challenged as ultra vires. 

The learned Government Pleader submitted on two grounds that Bombay Act 
IV of 1948 was not ulira vires: (1) that it was covered by the expression 
‘‘existing laws’’ in art. 31(5) of the Constitution and was, accordingly, not 
open to challenge since the enactment of the Constitution, and (2) that it was 
within the l ae F tence of the Provincial Government under the 
Government o 35. Clause (5è of art. 31 of the Constitution, in 
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so far as it is material, provides that ‘‘nothing in cl. (2) shall affect the provi- 
gions of any existing law other than a law to which the provisions of (8) 
apply.” “Clade (6) provides: 

“Any law of the State. enacted not more than eighteen months before the oom- 
mencement of this. Constitution may within three months from such commencement be 
submitted to the „President for his certification; and thereupon, if the President by 
public notification so certifles, it shall not be called in question im any court, on the 
ground that it contravenes the provisions of clause (2y of this article or has contra- 
vened the provisions of sub-section (2) of Section 299 of the Government of India Act, 
1935.” 

It was urged that all existing laws, other than those which fell within cl. (6) of 
art. 81, were protected by cl. (5), and that Bombay Act IV of 1948 having been 
enacted more than eighteen months before the date on which the Constitution 
came into force, it aid not fall within cL (6) qf art. 81. The learned Govern- 
ment Pleader submitted that s. 299 of the Government of India Act as well as 
art. 31 of the Constitution guaranteed a right to property, and by cl (5) of 
art. 31, provision was made protecting any existing law from the operation of 
el. (27 of art. 31, and notwithstanding any incomsistency between Act IV of 
1948 and el. (4), it was intended by the Catin that ol. (5) was to protect 
the Act also from the vice of invalidity even if it contravened s. 299 of the Gov- 
ernment of India Act. We are unable to agree with that contention. In terms, 
el. (5) of art. 31 protects only ‘‘existing laws” even if they conflict with eL (2); 
and if the Legislature was incompetent to pass an Act by reason of the restrict- 
ion placed upon its authority, it would be difficult to call that Act an ‘‘existing 

In any event, cl. (5) of art. 31 only protects existing laws which in- 
fringe rights which have been conferred by cL (2). The content of the right 
to property even if it be assumed to be guaranteed in its full amplitude under 
the Government of India Act is not covered by cl. (5) of art. 31 of the Consti- 
tution. In terms, cl. (5) of art. 31 provides that nothing in el. (2) thereof 
shall affect any existing law. A law which would become invalid on the enact- 
ment of the Constitution as being inconsistent with cl’ (2) is protected by 
el. (5). If, however, such a law was inconsistent with s. 299 of the Govern- 
ment of India Act, in our judgment, there is nothing in cl. (5) which protecta 
it. 

But we agree with the contentiqn of the learned Government Pleader that 
the expression ‘‘compensation’’ as used in s. 299 of the Government of India 
Act does not, for reasons already set out, mean the equivalent in money, at 
the date of expropriation, of the property which has been compulsorily acquired. 

[The rest of the judgment is not material to this report.] 
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Before Mr. Justice J. C. Shah, 


THE STATE OF BOMBAY v. DR. GIRDHARILAL SHANKERLAL 
PATEL.* 

Constitution of India, Art. 311—Government of Bombay, Resolution No. 2735/46 (Pok- 
tical & Services Department), R. I(A)(1)—Employee of former Baroda State 
` employed after merger as temporary employee of Bombay State—Employee given 
notice of discharge by State under r. I(A)(1)—Validity of order of discharge. 

The plaintiff, who was a permanent employee of the former Baroda State till the 
date of its merger on August 1, 1949, with the State of Bombay, was accepted in the 
employment of the State of Bombay after the merger till August 19, 1950. He was 
not appointed to any substantive vacancy in a post created by the State. On the 
latter date a notice was served upon the platnthff informing him that he was given one 
month’s notice of discharge in’ with r I(A)(1) of the Rules contained in 
Government Resolution No. 2735/46 dated July 18, 1949. This rule enabled’ the State 
to discharge persons who were either inefficient, unfit or dishonest, provided there 
was sufficient material to establish their inefficiency, unfitness or dishonesty. On the 
question whether the order passed on August 19, 1950, was illegal and ultra vires:— 
Held, that as the termination of the plaintiff's employment was expressly referred 
to as made in exercise of authority under r. I(A)(1), the order was an order of dis- 
missal of the plaintiff who was a temporary employee of the State of Bombay; 

that the plaintiff was not entitled to claim, that, because he was a servant of the 
former Baroda State, he was entitled to continue in the employment of the State of 

‘Bombay: 3 

Amar Singh v. State of Rajasthan, referred to; and 

that as the State of Bombay had acoepted the plaintiff under its employment, he 
wes not liable to be dismissed without the requisite enquiry under art, 311 of the 
Constitution of India notwithstanding the fact that he was a temporary employee: 
G. P. Oak v. State of Bombay* and P. L. Dhingra v. Union of India,’ referred 
to. 

Rule 1(A)(1) of the Rules contained in the Government of Bombay Resolution 
No. 2785/48 (Political & Services Department), issued on July 18, 1949, infringes the 
constititional guarantee under art. 311 of the Constitution of India, to the extent to 
which it may appear to dispense with an opportunity to show cause against the 
action proposed to be taken in regard to the servants of the former Baroda State who 
were accepted in the employment of the Bombay State. 


Tre facts appear in the judgment. 


Y. 8. Desai, Government Pleader, for the appellant. 
H. R. Gokhale and M. N. Thakkar, for the respondent. 


J. C. Suan J. This ig an appeal by the State of Bombay against the 
decree passed by the Assistant Judge, Baroda, in Appeal No. 120 of 1954. The 
plaintiff, who is the respondent im this appeal, is a graduate in medicine and 
surgery of the’ Bombay University. After graduation the plaintiff joined the 
former Baroda Government in the Medical Department on October 14, 1941, 
and he was a permanent employee of the State till the date of ita merger, 
August 1, 1949, with the State of Bombay. Before the merger of the State 
there was an agreement between His Highness the Maharaja of Baroda and 
the Government of the Union of India that the services of the Baroda State 
servants were either to be continued on the same conditions as those prevailing 
in the State or that the servants were to be given reasonable compensation for 
termination of employment. Pursuant to this agreement, the Government of 


* Decided, A 16, 1968. Beoand ae elon, at Baroda, in Regular (Otvil Suit No. 497 
No. 177 of 1956, from the decision of 8. T. of ges 
Advani, Assistant Judge, Baroda, Pisce Ne a os} A. I. R. 8. C. 228. 
Appeal No. 120 of 1954, 857) 58 Bom. L. R. 420. 
passed by D. J. Soni, Civil Judge, Senior Divi 8 of 1958] A. I, R. 8. O. 36. 


Yow R.—T3, 
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Bombay issued on July 18, 1949, a Resolution No. 2785/48 (Political & ee 
ces Department) stating in its preamble that: 


, “in connection with the discharge of some of the servants of the merged and inte- 
grated States whom it is not possible to absorb in Bombay Government Service, the 
Government of Bombay is pleased to make the following Rules, in supersession of the 
orders contained in the Government Resolution mentioned in the margin to regulate the 
conditions applicable to the discharge or retirement of such State Servants.” 

Rule I( A) provided that certain employees shall be discharged if they were: 

ee ee eee 
client material to establish their inefficiency, unfitness or dishonesty”.. 
and 

“(2)(c) All other State Servants of whom it cen be said with reasonable certainty, 
after faking into account future requirements, that their services are not wanted.” . 
Clause (B) of r. I provided that è 

“All State employees other than those mentioned in clause (A) above should be given 
the option either to retire or to continue in the service of the Government of Bombay.” ` 
The plaintiff was accepted in the employment of the State of Bombay after the 
merger of the Baroda State, and he continued to remain employed in the 
Medical Department till August 19, 1950. On that date a notice was served 
upon the plaintiff informing him that it was decided by the Government that 
he be from service under r. I(A)(1) of the Rules contained in 
Government Resolution No. 2735/46 dated July 18, 1949. By the second 
paragraph of this notice the plaintiff was informed that he was given one 
month’s notice of discharge in accordance with r. No. I(A)(1) of the Rules 
and that he will be discharged from service with effect from September 18, 
1950, afternoon. The plaintiff was directed to hand over charge of his post of 
Resident Medical Officer, S. P. Sanatorium, Baroda, to Dr. O. P. Shah, if no 
other Medical Officer came on that date to relieve him. , 

The plaintiff thereafter served a notice under s. 80 of the Civil Procedure 
Code upon the State of Bombay and filled Suit No. 497 of 1951 in the Court of 
the Joint Civil Judge, Senior Division, Baroda, for a declaration that the order 
of discharge dated August 19, 1950 “‘was illegal, wire vires and a nullity’’ and 
for a declaration that ‘‘the plaintiff is continuing in the post which he then 
occupied and for an order against the State of Bombay directing that the plain- 
tiff be reinstated in service as per his rank, status and seniority which he enjoy- 
ed at that time.’’ This suit was resisted by the State of Bombay contending 
that the plaintiff could not rely upon the ae fe Agreement between His 
Highness the Maharaja of Baroda and the Union of India, and that the plaintiff 
bad no right to sue for the relief claimed by him, as the termination of employ- 
ment of the plaintiff amounted to an act of State. The defendant further con- 
tended that r. oh hl Rules framed by the Government, under which 
the plaintiff was was properly framed and that as the plaintiff was 
found unfit for retention in service, his services had been dispensed with. It 
was submitted that the plaintiff was found unsuitable having regard to oe 
past career, and his employment was.termmated. The written statemen 
then set out some instances of alleged misconduct of the plaintiff and his general 
unsuitability to be in charge of the Shri-Sayaji General Hospital and for ab- 
sorption in the Bombay Medical Service. 

The learned trial Judge held that the plaintiff did not become a civil servant 
of the State of Bombay on the merger of the former Baroda State; that art. 311 
of the Constitution did not come to the aid of the plaintiff; that even though 
the notice of discharge was given without affording to him any opportunity to 
render explanation or to show cause, absence of such opportunity did not affect 
thé termination of the plaintiff’s employment; that the act of the Government 
of Bombay in not absorbing the plaintiff in the Bombay Medical Service and 

him from service was not illegal and ura wires; and that the 
plaintiff could not in support of his ee rely upon the merger agreement bet- 
ween the Maharaja of Baroda and the Government of Bombay. The learned 


+ 
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Judge accordingly held that the plaintif had no right to be reinstated and 
dismissed the suit. Against the decree passed by the learned trial Judge, an 
appeal was preferred to the District Court at Baroda, and the learned Assistant 
Judge held that as the plaintiff was continued in service on the merger of the 
State of Baroda with the State of Bombay, he acquired a right to serve in the 
Bombay State and by reakon of such continuance before terminating his employ- 
ment the State of Bombay was bound to give to the plaintiff an opportunity 
of defending himself. The learned District Judge also held that r. I(A) (4) 
contravened the principles of natural justice in that it deprived the plain- 
tiff of his right to an enquiry and opportunity to defend himself. The 
learned Judge also held that the plaintiff had a right to maintain the soft. On 
that view the learned Judge reversed the decree passed by the trial Court, 
declaring that the order passed by the Gevernment of Bombay removing the 
plaintiff from service, purporting to do so under r. I(A)(1), was “‘void and ` 
moperative’’ and the plaintiff continued to be in the employment of the State 
of Bombay. The arate Judge, however, declined to grant other relief to the 

j that decree this second appeal has been preferred by the 
tate of Bombay. . 

There is no dispute that the plaintiff was a permanent employee of the 
Baroda State. There is alao no dispute that between August 1, 1949, and 
August 19, 1950, the plaintiff was an employee of the State of Bombay and 
that he received salary as such employee. It is true that the plaintiff was not 
appointed to any substantive vacancy in a post created by the Bombay State 
Government, and he may, therefore, be regarded as a temporary employte. But 
even as a temporary employee, the plaintiff was, in my Judgment, not lable 
to be dismissed from employment without the requisite enquiry under art. 311 
of the Constitution. Under the resolution which I have already referred to, 
the State Government had issued a rule that persona who were inefficient, 
- unfit or dishonest, and against whom there was sufficient material to establish 
their inefficiency, unfitness or dishonesty, were to be discharged from service. 
Evidently when the plaintiff was accepted in employment on August 1, 1949, 
the authorities of the Bombay State did not regard him as inefficient, unfit or 
‘dishonest. The termination of the plaintiff’s employment is expressly made 
in exercise of authority under r. I(A)(1) of the Rules framed on July 18, 
1949. Therefore, by the notice terminating his employment the plaintiff has in 
effect been mformed that he is inefficient, or unfit or dishonest, and that there 
are sufficient materials to establish his inefficiency or unfitness or dishonesty. - 
The order, therefore, is an order of dismissal and not merely of termination of 
employment of a temporary employee. On the merger of the former Baroda 
State, the Government of Bombay was under no obligation to accept .the plain- 
tiff in its employment. As observed by their Lordships of the Supreme Court 
in Amar Singh v. State of Rajasthan’ (p. 228): 

“It is well established that when one State is absorbed in another, whether by acces- 
sion, conquest, merger or integration all contracts of service between the prior Govern- 
ment and ite servants automatically terminate and thereafter those who elect to serve 
in the new State, and are taken on by it serve on such terms and conditions as the new 
State may choose to’tmpose.° This is nothing more (though on a more exalted scale), 
than an application of the principle that underlies the law of Master and Servant when 
there is a change of masters.” Sd 
The plaintiff, therefore, céuld not claim that, because he was a servant of the 
former Baroda State, he was entitled to be employed by the Bombay State. 
But the Bombay State Government accepted the plaintiff in its employment 
and allowed him to work for a period exceeding one year. Article 311 vof the 
Constitution provides by cl. (1) that: . 

“No person who is a member of a civil service of the Union or an‘all-India service 
or a civil service of a State or holds a civil post under the Union or a State shall be dis- 
missed or removed by an authority subordinate to that by which he was appainted.”, 


1 [1908] A. L R. B. O. 228, 
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and cl. (2) provides that 
: UNo eich, personas aforaaeil’ ohall be dumini ae anrai Ge neduced in wank 
until he has been given a reasonable opportunity of showing cause against the action 
proposed to be taken fn regard to him:” 
The plaintiff’s employment was terminated under r. I(A)(1), and the termina- 
' tion, as I have already observed, operated as dismissal from service. ‘ There 
is no dispute that the plaintiff has not bean given any opportunity of showing 
cause against the action proposed to be taken in regard to him. This Court 
has held ‘in G. P. Oak v. State of Bombay,’ that the expression ‘‘person’’ in 
art. 3Mi(1) of the Constitution includes all civil servants, whether they have 
been‘ appointed temporarily or as permanent employees, and that art. 811 of 
the Constitution has a limited operation. Its protection avails an em- 
ployée against an order of dismissal, removal or reduction in rank, but with- 
in that ambit the article applies to all emplo whether they are permanently 
employed or temporarily employed. This view appears to have been approved 
by their Lordships of the Supreme Court in P. L. Dhingra v. Umon of Indta,* 
where the learned Chief Justice, in delivering the judgment of the Court, ob- 
sail that 

.It has been held in some cases that arts. 310 and 311 do not make any distinction 
betwen Government.ecrvanta who are employed in permanent posta and those who kre 
employed in temporary posts.” 

The learned Chief Justice then referred to several cases, including the case of 
G. P. O&k v. State of Bombay, and observed {p. 43) : 

. Coming to Art. 311, it is obvious that if that article is limited to persons who are 
pamane members of the services or who hold permanent civil posts, then the consti- 
tutional protection given by cls. (1) and (2) will not extend to persons who officiate In 
a permanent post or In a temporary post and consequently such persons will be lable to 
be dismissed or removed by an authority subordinate to that by which they were appoint- 
ed or be Hable to be dismissed, removed or reduced In rank without being given any 
opportunity to defend themselves. The latter classes of servants require the constitu- 
tional protections as much as the other classes do & there is nothing in the language of 
art. S11 to indicate that the Constitution makers intended to make any distinction 
between the two classes.” 

It must, therefore, be held that the law has been finally settled by the pro- 
nouncement of their Lordships of the Supreme Court that, the constitutional 


'. guarantee of protection applies to all public servants, and no distinction is to 


be made between permanent employees and temporary employees. 

Rule (4A) (2) enables the State to discharge persons who are either inefficient, 
unfit or dishonest provided that there is sufficient material to establish their 
inefficiency, unfitness or dishonesty, and prima facte it appears that the rule 
may apply only at the time when the employee is to be accepted in the employ- 
ment of the Bombay State.. But even assuming that this rule may apply after 
the date of the merger of the former Baroda State to the continuance in 
employment of the former employees of that State, I have no doubt that this 
rule infringes the constitutional guarantee under art. 311 of the Constitution, 
to the extent to which it may appear tọ dispense with an opportunity to show ` 
calle the action proposed to be taken in regard to employees of the 
former oda State who were accepted and continued in the employment of 
the Bombay State. 

The learned Government Pleader contended ia the decision of their 
Lordships of the Supreme Court Amar Singh v. State of Rajasthan, which 
I have already referred to in another context, supports the plea raised by the 
defendant. That was a case in which a District and Sessions Judge of the for- 
mer Bikaner State was employed by the State of Rajasthan as a Civil Judge 
after integration of the State of Bikaner with the State of Rajasthan. His pay 
and emoluments prior to the merger of the Bikaner State were retained and 


1 (1987) 59 Bom, L, R. 420. x 3 [1958] A. L, R. B, O, 86, 
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his grading also was continued, and his earned increments were also not affected. 
The only change that was made was as to the designation of his office and the 
conditions of his office were no worse than what they were when he was in the 
employment of the Bikaner State. The employee filed a petition before the 
Rajasthan High Court for a writ under art. 226 claiming that, as he was reduced 
in rank without affording him an opportunity to show cause art. 311 was 
violated. In appeal to the Supreme Couri it was held that, on a true inter- 
pretation of the covenant between the former Bikaner State and the Union 
of India and the Government orders and notifications, no question of reduction 
in rank could arise, and, therefore, art. 311 was not attracted. In my view, 
Amar Swmgh’s case can have no application to the present case. That was a 
ease in which on the facts their Lordships held that there was no reduction in 
rank. Their Lordships have not held in Amar Singh’s case that, even if there 
was a reduction in rank, the servant was not entitled to the benefit of the 
constitutional guarantee under aft. 311 of the Constitution. i 

In my view, the learned Assistant Judge was right in decreeing the plaintiff’s 
suit, and in granting him a declaration that the order passed by the Bombay 
State on August 19, 1950, wąs illegal and ulira vires. 


_ The appeal, therefore, fails and is dismissed with costs. 
Appeal dismissed, 


~~ 


CRIMINAL REVISION, 


Before Mr. Justice Chainani and Mr. Justice Patel. 


MAHADEO APPARAO WALE v. ISAMIYA ABDUL AZIZ.* 
Criminal Procedure Code (Act V of 1898), Secs. 367(1), 3501), 537—Magistrate recording 
evidence, writing judgment and fixing day for delivering tt—Accused remaining 
absent on day so fred and Magistrate not delivering Judgment—Magistrate succeeded 
by another Magistrate and latter signing and pronouncing judgment written by his 
predecessor-——-Whether succeeding Magistrate competent to pronounce judgment 
written by his predecessor—Such irregularity whether curable under s. 537—Civil 
Procedure Code (Act V of 1908), O. XX, r. 2. 
Section 367(1) of the Criminal Procedure Code, 1808, implies that the officer who 
writes the judgment should also pronounce it. Where a Magistrate, who has record- 
ed the evidence, is transferred before he has delivered the judgment, the judgment 
or the decision must be an expression of the mind of the Magistrate, who presides 
over the Court when the Judgment is to be pronounced, Le. of the succeeding Magis- 
trate. It must be his judgment and his decision and not that of his predecessor. In 
other words, he must apply his mind to the facts and circumstances of the case and ` 
arrive at his own findings on the evidence recorded by his predecessor. If after 
applying his own mind to the case, he agrees with the conclusions and the reasons 
thereof, as recorded in the judgment written by his predecemor, that is, if he finds 
that that judgment expresses what he himself would decide, tt would be open to 
him to pronounce that judgment as his own. But he cannot do so, if his findings or 
the reasons therefor are different from those recorded by his predecessor. 
Under s. 350(1) of the Criminal Procedure Code, 1898, it is open to a succeeding 
Magistrate to act and give judgment on the evidence recorded by his predecessor. 
The section does not, however, empower him to deliver the judgment written by his 
predecessor. l 5 : 
A Magistrate after having recorded evidence in a case wrote his judgment and 
fixed a day for delivering it. On the day fixed the accused remained absent and the 
Magistrate did not deliver judgment. Thereafter the Magistrate was succeeded by 


*Deotded, July 8, 1958. Criminal Revision of 1957, setting aside the order of convictions 
Application No. 259 of 1058, against the order and sentences passed by L. D. Shinde, Judicial 
san N. K. Vani, Additional Sessions Magistrate, F. C., Mohol, in O. O. No. 547 af 

udge, lapur, in Criminal Appeal No. 96 1956., 
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another Magistrate who signed the judgment written by his predecessor and pro- 
nounced it, convicting the accused. On the questions whether the succeeding Magis- 
trate was competent to pronounce the judgment which was written by his predeces- 
' sor and whether if he was not so competent, the defect or the irregularity was curable 
under s. 537 of the Criminal Procedure Code:— 

Held, that as there was nothing on the record to show that the succeeding Magis 
trate had applied his mind to the evidence recorded im the case or had arrived at his 
own conclusions on the points which had arisen for determination, the Magistrate was 
not competent to sign and pronounce the judgment written by his predeceasor, 

that s. 587 of the Code was not applicable to the case, as it was not a case of 
mege irregularity but of illegality, because the judgment was of thé Magistrate who 
had ceased to exercise jurisdiction and who was not competent to deal with the case 
on the day on which it was pronounced, and 

. that, therefore, the convictions of the accused were illegal. 

Chandika Prasad v. Emperor; Re Savertmudhu Pillai! Alukhan In re," Mahomed 
Rafique v. King-Emperor; Baisnab Charan Das v. Amin AU, Chinnayar v. Maung 
Mya Thi and Surendra Singh v. The State of Uttar Pradesh,’ referred to. 


Ont Mahadev (complainant) had filed a complaint against Isamiya and 
another (accused) under ss. 852 and 447 of the Indian Penal Code, in the Court 
of the Judicial Magistrate, First Class, Mohol. The evidence in the case was 
recorded by the magistrate, 8. B. Joglekar, who, thereafter wrote his judgment 
and fixed May 29, 1957, for delivering judgment. On this day the accused were 
absent and the magistrate Joglekar did not deliver the judgment but directed 
warrants to be issued for the arrest of the accused. Thereafter the magistrate 
Joglekar was succeeded by L. D. Shinde and the latter magistrate signed the 
judgment written by Joglekar and pronounced it on July 30, 1957. By this 
judgment the accused were convicted and sentenced. The accused appealed, and 
the Additional Sessions Judge set aside their convictions and sentences and 
directed the case to be retried, observing in his judgment as follows :— 


“Tt is clear fram the above three rulings (89 Cr. LJ. 680; 48 Cr. L.J. 81 and [1981] ALR. 
Mad, 494) that Shri. L. B. Shinde, the successor of Shri 8. B, Joglekar, could not be a pre- 
aiding officer within the meaning of a. 367(1) of the Criminal Procedure Code. As ha 
had not heard the case, he could not pronounce the judgment. The conviction of the 
appellants is, therefore, Ilegal. 

The Learned Pleader Shri. Katkar, on the other hand, contends that the conviction 

and sentence of the appellants are not illegal, because it is not necessary under s. 367 of 
Cr. P. C. that the presiding officer of the Court who wrote the judgment should be the 
same person as the presiding officer who Is required to date, sign and pronounce it. In 
support of this view, he relies on 7 Criminal Law Journal, In re Sankar Pillei, 450. This 
ruling lays down that under s. 367 of Cr. P. C. it is not necessary that a presiding officer 
of the Court who wrote the judgment should be the same person as the presiding officer 
who is required to date, sign and pronounce it. 
f In the case of In re Patan AUL 48 Criminal Law Journal page 81, the previous case 
reported in 7 Criminal Law Journal, relied on by Shri. Katkar has been distinguished. 
The case relied upon by Shri. Katkar does not help him in view of the decision in the 
case reported in 48 Criminal Law Journal, pege &1. 

Shri. Katkar relies on s. 350 of Cr. P. C. That section is as follows:—Whenever any 
Magistrate after having heard and recorded the whole or any part of the evidence in an 
inquiry or á trial, ceases to exercise jurisdiction therein, and is succeeded by another 
Magistrate who has and who exercises jurisdiction, the Magistrate so succeeding may 
act on the evidence so recorded by his predecessor, or partly recorded by his predecessor 
and partly recorded by himself or he may resummon the witnesses and recommence the 
inquiry or trial. The abovementioned s. 850 of Cr. P. C. gives discretion to the Magistrate 
as to what actlon he should take. It is urged that a Magistrate can pronounce a judg- 


1 [1925] A. I. R. Oudh 62, & (1928) I. L. R. 50 Oal. 864. 
2 (1916) L L. R. 40 Mad. 108. + 6 [1939] A. I. R. Rang. 249. 
8 [1947] Mad. 365. - 7 [1054] 8. 0. R. 880. 

4 [1026] A. I, R. Oal. 537. : 
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ment of his predecessor on the strength of this s. 350(1) of Cr. P. C. In my opinion, a 
Magistrate who pronounced a judgment of his predecessor must be taken to adopt it as 
his own. It means that the Magistrate has to apply his own mind. He is not to be simply 
a mouth-piece of his predecessor. In the present case, I do not find anything from record 
that the successor had applied his mind and adopted the judgment of his predecessor as 
his own. In the absence of anything to show that the succeasor adopted the previous 
judgment as his own, I do not think that the action of the Magistrate can be justified 
under s. 350(1) of Cr. P. Code. 

The Learned Pleader Shri. Katkar relies on the ruling of Chandika Pramd v. 
Emperor, reported in 81 Indian Cases on page 899. According to this ruling, where a 
trying Magistrate after concluding the trial of a case writes and signs the judgment, but 
before delivering it is transferred and the judgment is pronounced by his successor, the 
latter cannot be said to have acted without jurisdiction. 

This ruling also shows that w a Magistrate trying a case is transferred arid is 


succeeded by another, the accused under s. 350 of the Cr. P. C. demand’ a de novo .- 


trial on the ground that the transferred Magistrate did not hear his counsel. 

In view of the recent rulings reported in 48 Criminal Law Journal page 81 and 39 
Criminal Law Journal page 680, relied upon by Shri. Kalekar, the view expressed in 
8l Indian Cases page 899 cannot be accepted.” A 


The complainant applied in revision to the High Court. 
The application was heard. 


M. V. Salt, for the petitioner. 
V. H. Gumaste, Additional -Assistant Government Pleader, for the State, - 
8. B. Sukhtanker, for respondent No, 1. 


CHAINANI J. The petitioner had filed a complaint under ss. 352 and 447, 
Indian Penal Code, against the respondents in the Court of the Judicial Magia- 
trate, First Class, Mohol. The evidence in the case was recorded by Mr. 8. B. 
Joglekar. Thereafter he wrote his judgment and fixed the hearing on May 29, 
1957, for delivering judgment. On that day the accused respondents were ab- 
sent at the time when the judgment was to be pronounced. Mr. Joglekar, there- 
fore, did not deliver the judgment and directed warrants to be issued for the 
arrest of the accused. Thereafter, he was succeeded by Mr. L. D. Shinde, who 
signed the judgment written by Mr. Joglekar and pronounced it on July 80, 
1957. By this judgment the accused were convicted and sentenced. They ap- 
pealed against their convictions and the sentences passed upon them to the 
Sessions Court. The Additional Sessions Judge, who heard the appeal, came 
to the conclusion that Mr. Shinde had not adopted the judgment written by his 
predecessor as his own and that consequently he could not pronounce that 
judgment. In his opinion, the convictions of the accused were, therefore, 
illegal. Accordingly, he set aside their convictions and sentences and directed 
the aii to be retried. Against that order, the present revision application has 
been filed. 

Mr. Sali, who appears on behalf of the petitioner, has urged that Mr. Shinde 
was competent to pronounce the ju ent, which had been written by his 

redecessor. He has relied on tka Prasad v. Emperor’, in which the 
earned Additional Judicial Commissioner observed that under s. 350, Criminal 
Procedure Code, the succeeding magistrate is entitled to act on the evidence 
recorded by his predecessor and.also on the notes left by his predecessor, even 
if those notes took the form of a judgment. According to these observations, 
therefore, a succeeding magistrate can adopt the Judgment written by his pre- 
decessor as his own and thereafter pronounce it. ‘ That is not the position in 
the present case. “The learned Additional Sessions Judge has pointed out that 
there is nothing on the record to show. that Mr. Shinde had applied his mmd 
to the evidence m the case and then adopted the Judgment of Mr. Joglekar as 
his own. On the other hand, from the record it appears that he merely signed 
the judgment written by Mr. Joglekar at the time when he pronounced it. 


1 [1925] A. L R. Oudh 62. 
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The other case, which has been relied on by Mr. Sali, is Re Savartmuthu 
Pilla’, In hat. case the succeeding magistrate had ordered de novo trial, even- 
though his predecessor had left behind a judgment written by him. The Dis- 
trict Magistrate made a reference to the High Court stating that the succeed- 

ing magistrate was bound to pronounce his predecessor’s judgment and recom- 
Akade that he should be ordered to do so and ‘that his order for a de novo , 
_ trial should be set aside. This reference was not accepted. Mr. Sali relies on 
an oe in the judgment at page 109, 

..In the absence of any demand for a de novo trial it would have been in his dis- 
we ea 
This sdhtence is followed by the following observations: 

“,.. There is no specific provision in the Criminal Procedure Code corresponding to 

Order, XX, rule 2, of the Code of Civil Procedure, under which it might be argued that 
the Second Judge was merely the mouth-piece of thé first. A Magistrate who pronounces 
a Judgment of his predecessor must in my opinion be taken to adopt it as his own.” 
It, therefore, appears that the opinion of the learned Judges was that the second 
magistrate could pronounce a judgment written by his predecessor only if he 
adopted it as his own. (See AHikhan In re?, in which this case has been re- 
ferred to and explained). In the latter case (AUsthAan In re), it was held 
that s. 867 of the Code of Criminal Procedure does not authorise a succeeding 
Sessions Judge to pronounce a judgment of his predecessor, who had heard the 
sessions case and that the defect cannot be cured by the application of s. 587. 
It was further held that the words ‘‘presiding officer’’ referred to In two places 
in s. 867(1) mean in both the cases the presiding officer at the trial, who is 
assumed in thé section to have written and pronounced his judgment while 
still holding the same office. It is true that this decision dealt with a case which 
was tried by a Sessions Judge. But s. 867, which was construed in this case, 
applies both to Sessions don and to trials before magistrates. 

The Calcutta and igh Courts have taken the same view. In 
Mahomed Rafique v. King- paa it was held that s. 850, Criminal Procedure 
Code, authorizes a magistrate to try a case on evidence recorded by his pre 
decessor, but he cannot deliver a judgment written out by his predecessor with- 
out considering the evidence on the record and without hearing the ar ents 
if any on behalf of the accused. In Batsnab Charan Das v. Amin Alit it was 
observed that s. 350, Criminal Procedure Code, would, under certain circum- 
‘gtances, give the magistrate jurisdiction to decide the case on evidence recorded 
by his predecessor, but it could not give him jurisdiction to deliver a Judgment 
written by his predecessor. In Chinnayar v. Maung Mya Thè it was observed 
that the succeeding magistrate may take the judgment left by his predecessor 
and compare it with the.evidence recorded in the case, and if he discovers that 
it expresses what he himself would have decided in the case, and, if there is no 
demand for a new trial on the part of the aceused, he may deliver that judg- 
ment as his own. It was also observed in this case that it is not contemplated 
in the Code that a magistrate shall deliver any Judgment other than his own, 
and that if he does so, the defect goes beyond a mere irregularity curable under 
B. 587, Criminal Procedure Code. 

‘Sub-section (1), of s. 350 provides inger alia that when any magistrate after 
having heard and recorded the whole of the evidence ceases to exercise juris- , 
diction and is succeeded by another magistrate, the magistrate so succeeding 
may act on the evidence so recorded by his predecessor. , Under this section, 
therefore, it is open tò a succeeding magistrate to act and give judgment on 
the evidence recorded by his predecessor. The section does not, however, em- 
power him to deliver the judgment written by his predecessor. In fact, there 
is no provision in the Criminal Procedure Code, which empowers him to do so. 
There is no provision in this Code corresponding to that contained in O. XX, 
1 (1916) I. L. R. 40 Mad. 108. 4 cnai L. R. 50 Oal. 664, 


2 [1947] Mad. 865, 874. 5 [1080] A. I. R. Rang. 249. 
8 086] A.B. Cal. 537. ` ° 
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T. 2, Civil Procedure Code. Reference has been made to s. 867, Criminal Pro- 
cedure Code. Sub-section (1) of this section provides that every "judgment shall 
be written by the presiding officer of the Court; and shall contain the point or 
points for determination, the decision thereon and the reasons for the deci- 
sion; and shall be dated and signed by the presiding officer In open Court at 
the time of pronouncing it. In this sub-section the expression ‘‘presiding 
officer’? is used in two places. It has been urged that in each place it.refers 
to the person who holds the office at the time when the relevant act is done’ 
and that the. presiding officer, who writes the judgment may, therefore, be 
different from the one who pronounces the Judgment. We are unable to ac- 
cept this argument. In our opinion, the section clearly implies that thg officer 
who writes the judgment should also pronounce it. If the Legislature had in- 
tended otherwise, it would have inserted in the Criminal Procedure Code pro- 
ae a XX, r. 2, Civil Procedure Code. - 

The judgment must, therefore? be the judgment of the magistrate*who pre- 
sides over the Court at the time when it is pronounced. In other words, he 
must apply his mind to the facts and circumstances of the case and arrive at 
his own findings on the evidence recorded by his predecessor. If after apply- 
ing his own mind to the case, he agrees with the conclusions and the reasons 
therefor, as recorded in the judgment written by his predecessor, that is, if he 
finds that that judgment expresses what he himself would decide, it would ie 
open to him to pronounce that judgment as his own. But he cannot do sgo, if 
his findings or the reasons therefor are different from those recorded by his 
predecessor. 

The view, which we are pt finds support in the following observations 
of the Supreme Court in Surendra Singh v. The State of Uttar Pradesh! 
(p. 334) : 

“In our opinion, a judgment within the meaning of these sections (of the Criminal 

Procedure Code) is the final decision of the court intimated to the parties and to the 
world at large by formal ‘pronouncement’ or ‘delivery’ in open court. It is a judicial act 
which must be performed in a judicial way...It is evident that the decision which is so 
pronounced or intimated must be a declaration of the mind of the court as it is at the 
time of pronouncement...But however it is done tt must be an expression of the mind 
of the court at the time of delivery...Judges may, and often do, discuss the matter among 
themselves and reach a tentative conclusion. That is not their judgment. They may 
write and exchange drafte. Those are not the judgments either, however heavily and 
often they may have been signed. The final operative act is that which is: formally 
declared in open court with the intention of making it the operative decision of the 
court. That is what constitutes the Judgment.” 
The judgment is, therefore, a declaration of the mind of the Court at the time 
of its delivery. Consequently where a magistrate, who has recorded the evi- 
dence, is transferred before he has delivered pe judgment, the judgment or 
the decigion must be an expression of the mind of the magistrate, who presides 
over the Court when the Se is to be pronounced, Le., of the succeeding 
magistrate. It must be his judgment and his decision and not that of his 
predecessor. 

‘In this case the succeeding magistrate, Mr. Shinde, has not applied his mind 
to the evidence recorded in the case or arrived at his own conclusions on the 
points which arose for determination. He merely signed the judgment written 
by Mr. Joglekar and pronounced it. This he was not competent to ‘do. 

Mr. Sali has urged that no prejudice has been caused to the respondents and 
that consequently the defect or the irregularity, if any, 18 curable under s. 537. 
In our opinion, s. 587 has no application in this case, as it is not a case of mere 
irregularity but of illegality, because the judgment, by which the respondents 
were convicted, is of the magistrate, who had ceased to exercise jurisdiction, 
and who was not competent to deal with the case om the day on which it was 
pronounced. 


f 


1 [1954] 8. 0. R.&830. 
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The learned Additional Sessions Judge was, therefore, right in holding that 
the convictions of the accused were illegal. 

The learned Judge has directed that the case should be sent back to the 
magistrate for re-trial on merits. Under s. 850 as recently amended, it is not 
obligatory on the succeeding istrate to have a de nove trial or to record all 
the evidence afresh. It is open to him to act on the evidence recorded by his 


predecessor. We, therefore, modify the order passed by the learned Judge and 
‘direct that the Judicial Magistrate, First Class, Mohol, should ee further 
with the case in the manner provided in s. 350 of the Prosedurs Code 


and thereafter dispose of it in accordance with law. Subject to this modifica- 
tion ingthe order passed by the learned Judge, the rule will be discharged. 
Eule discharged. 





é 
APPELLATE CIVIL. 





Before Mr. Justice Datar and Mr, Justice V. S. Deri. 


VISHNU KONDIBA SAPTE v. NATHU MAHADEV PRADHAN.* 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Sec. 84At—Sale deed 
of lends executed by landlord in favour of persons other than protected tenant in ac- 
tual poesession of lands—Purchasers wanting possession of lands after obtaining 
Mamlatdar’s certificate under s. 844(2)—Whether such transfer can be regarded as 
resulting in eviction of permanent tenant—Applicability of second proviso to s. MA. 

The words “results in eviction” in the second proviso to s. MA of the Bombay Tenancy 
and Agricultural Lands Act, 1948, mean “may or is likely to result in eviction.” 

If a sale-deed taken after the unlawful eviction of a tenant shall not be deemed to 
be validated, because, he is still deemed to be in actual possession, it is equally clear 
that a sale-deed taken for the purpose of evicting a tenant, who is already in posses- 
sion, shall also not be deemed to be validated. The object of the two clauses, “etther 
after the unlawful eviction of such tenant” or “results in the eviction of the tenant” 
in the second proviso to s. 84A of the Act is that the possession of the tenant is of 
paramount consideration, and his rights are not to be affected at all by any transfer 
not made in his 


CERTAIN lands in the Bhor taluka, which belonged to Shripati and another, 
were sold by them to Nathu and others (opponents) on August 16, 1949. One 
Vishnu (petitioner) was the protected tenant who was upon the lands for over 
twenty years. The opponents then made attempts to take possession of the 
lands from the petitioner but they were unsu After the coming into 
force of the Bom i Act XIII of 1956, the opponents made an application to the 
Mamlstdar of Bhor under s. 84A of, the Bombay Tenancy and Agricultural 
Lands Act, 1948, for the issue of a certificate that their transfer of August 16, 

"Decided, July 11, 1958. Special Civil other than the tenant in actual possession, and 


Application No. 800 of 1958. and such transfer is made either after the un- 
‘SAA. (1) A transfer of any land in oon- 


travention of section 68 or 64 as it stood before 
the commencement of the Amending Ast, 
1955, made after the 28th day of December 
1948 and before the 15th day of June 1955 shall 
not be declared to be invalid merely on the 

that such transfer was made in contra- 
vention of the said sections if the transferee pays 
to the State Government a penalty equal to 
five percent of the consideration or Re. 100, 
w is losa: 

' Provided that, if such transfer is made by the 
landlord in favour of the tenant in actual 
posseedion, the penalty leviable in respect there- 
of shall be ons rupee: 

Provided further that if any such transfer 
is made by the landlord in favour of any person 


lawful eviction of such tenant, or resalte in the 
eviction of the tenant in actual possession, 
then such transfer shall not be deemed to be 
validated unless such tenant has failed to apply 
for the possession of the land under sub-section 
(1) of section 29 within two years from the date 
of his eviction from the land. 

(2) On peyment of such penalty, the 
Mamlatdar sball issue a oartificate to the 
transferee that such transfer is not invalid. 

(8) Where the transferee falls to pay the 
penalty referred to in sub-section (+), within 


invalid, and thereupon the provisions of sub- 
sections (3) to (6) of sae 
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ne was not invalid. The Mamlatdar dismissed the application, observing as 
follows :— 

A E E dias tec deine IE E N ential 
attempt to deprive the opponent of the suit lands inasmuch as after validation of the trans- 
fer it Js tertain that the applicants would give and serve a notice under s. 31 of the B. T. 
and A. I. Act 1948 before 31-12-1956 on the tenant and would apply for possession before 
31-8-1957. Looking to the whole history of this case and the keen tussle rampant be- 
tween the applicant and Shri Sapte, I am of strong belief that the validation of the sale 
deed would certainly result in the eviction of the tenant in actual possession. After care- 
fully considering the background and the previous history of the sale-deed I have come 
to the definite conclusion that the opponent's motive for validation of sale-deed i# nothing 
but to secure possession after following the course as laid down in s. 31 of the Act. I, thus, 
do not see any reason to validate the sale—-deed. The application made by the applicants 
for validation of the sale~deed undere. 4-A of the B. T. and A. L. Act 1948 does not merit 
any canaideration and is accordingly with costs.” 

On appeal by the opponents, the District Deputy Collector held that the 
opponents were entitled to the certificate under s. oo of the Act, and ob- 
served in his order as followst— 


iie Meralatdar han edaply egiati Gis. araoa ‘eviction’ with ‘restoration of 
possession’. There is nothing in s. M-A to justify the view that there is a blanket ben 
on the validation of transfers if such transfers ultimately or either in the immediate or 
remote future are going to lead to restoration of possession of the land under provisions 
of the Act or by due process of law. In fect it would be ridiculous to expect’ the Mamlat- 
dar to forejudge and foresee what the consequences of the transfer would be in the re- 
mote future. Taking a commonsense view s. 84-A certainly does not contemplata that 
such remote consequences should come in the way of or rule out the validation of the 
transfer. So far as the present case is concerned, I am satiafled that the two conditions 
laid down in s. 84-A viz, (1) that the transfer has not been effected after unlawful eviction 
of the tenant and (2) that the transfer effected by the sale dead does not result in the actual 
eviction af the respondent tenant, are fulfilled. The result is, therefore, that the validation of 
the sale-deed under reference would be in order.” 
The petitioner applied in revision to the Bombay Revenue Tribunal, which 
confirmed the order of the District Deputy Collector and dismissed the appli- 
cation, observing in ita order as follows :— 


“It will be seen the words used are ‘the eviction’. It means that eviction is a fact 
and not ane that may take place in future. Further, the use of the word ‘results’ shows 
that the fact of eviction has taken place, and not that it is Hkely to take place in future. 
As stated above, it is apparent that, by the second proviso to a 84A the legislature 
provided for two categories of cases as exceptions to the provision made in sub-s. (1). 
These two categories of cases are cases of eviction of tenants in actual possession. The 
first category includes cases of unlawful eviction before transfer, and the other category 
includes cases af eviction, whether lawful or unlawful, after transfer. Thus eviction must 
have taken place as a fact, in order to bring a particular case under the second proviso, 
and not a mere probability of eviction in future. Apparently, the legislature could not 
have intended that, at the time of considering the question of issuing a certificate, the 
probable result of an application, if made under s. 31 or under any other section, should 
be taken Into consideration. In effect, this would be prejudging the iasue in the case. 
` Further, when no application under s. 31 or any other section is actually made, it 
will be merely speculating or imagining the probable eviction as a result of some appli- 
cation to be made. It cannot, therefore, be held that a transfer shall not be deemed to 
be validated on a mere probability of eviction in future, a probability which may or may 
not matertalise, 

As shown above, the second proviso to s. 84-A of the Act was amended by the amend- 
ing Act Bom. Act XV of 1957. By the amendment, it was provided that, in case of wn- 
lawful eviction before ‘transfer or in cases of eviction after transfer, the tenant must 
have applied under s. 29 for restoration of possession within the period of limitation 
provided by law, Le. two years, and if he has failed to do so, a certificate shall issus 
deapite the eviction of the tenant in possession aforesaid. H will thus be seen that in 


æ 


~ 
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case of eviction after transfer, the evicted tenant must take steps within two years from 
the date of eviction for restoration. If he failed to do so, the Mamlatdar has to issue 
a certificate. It is thus clear that eviction is not to be a mere probability in future. If 
eviction is to be a mere probability in future, the question whether the evicted tenant 
had taken steps for the restoration of possession within the time allowed will not arise 
for consideration and that provision will be rendered nugatory. The provision ‘such 
' transfer results in the eviction of the tenant in actual possession’ considered in the light 
of the amendment aforesaid obviously means that eviction must be a fact at the time of 
the application for the issue of a certificate.” 

The petitioner applied to the High Court under art. 227 of the Constitution 
_of Indig for quashing the order passed by the Tribunal , 
_ The application was heard. 


R. B. Kotwal, for the applicant. © e 
8. G. Patwardhan, for opponents Nos. 1 to t1. 
S. Baptista, instructed by [stile & Co., for opponents Nos. 12 and 13. 


DATAR J. Survey Nos. 14/1 and 14/2 of Pis#vare, Taluk Bhor, originally 
belonged to Shripati Buvaji Khopade and Sadu Shripati Khopade. Vishnu 
Kondiba Sapte was at the material time the protected tenant, having been upon 
the said lands for over 20 years. On August 16, 1949, the original owners and 
the landlords—-Khopades, executed a sale-deed in respect of the said lands in 
favour of Nathu Mahadev Pradhan and gthers for a consideration of Ra. 5,000. 
After taking the aforesaid sale-deed, Nathu Mahadev Pradhan and others (who 
will be hereafter called purchasers) attempted to take posseasion of the lands 
from the protected tenant, Vishnu Kondiba Sapte. The protected tenant, how- 
ever, resisted their attempts and filed a wahtwati suit being wahiwati suit No. 
6/1949 for an injpnction restraining the purchasers from causing obstruction 
to his enjoyment and possession. The injunction asked for by him was 
granted to him under the Mamlatdars Courts Act. The order of the 
Mamlatdar was confirmed by the Prant Officer in revision. Thereafter 
on January 19, 1951, the purchasers gave a notice to the protected tenant 
terminating his protected tenancy and calling upon him not to cultivate the 
lands from April 1, 1952. Two suits were then filed by the purchasers for 
possession of the lands, but they came to be dismissed on the ground that the 
gale-deed taken by them was invalid. = 
When the Amending Act, 1956, introduced s. 844 in the Bombay Tenancy 
and Agricultural Lands Act, 1948, the purchasers made an application to the 
Mamlatdar of Bhor under the said section stating that they were willing to 
pay a penalty of Rs. 100 and prayed that the Mamlatdar be pleased to issue a 
certificate that their transfer of September 16, 1949, was not invalid. . 

The Mamlatdar was of the view that from the evidence on record both oral 
and documentary, it was abundantly clear that the purchasers had made several 
attempts to secure possession of the lands from the protected tenant. He was 
also of the view that it was certain that the purchasers would give a notice to 
the protected tenant under s, 81 of the Bombay Tenancy and Agricultural 
Lands Act before December 31, 1956, and would apply for possession before 
March 31, 1957. He, therefore, held that the validation of the sale-deed would 
certainly result in the eviction of the tenant in actual possession. Accordingly, 
he dismissed the application on November 19, 1956. l 

Thereafter, the purqhasers preferred Tenancy Appeal No. 53/58-57. The 
District Deputy Collector, before whom the appeal came on for hearing, held 
that the transfer in favour of the purchasers did not result in the actual evic- 
tion of the tenant and that, therefore, the purchasers were entitled to the certifi- 
cate under sub-s. (2) of s. 84A. Accordingly, he allowed the appeal on 
December 28, 1956. 

. The protected tenant, thereafter, ee the Bombay Revenue Tribunal 
in its revisional jurisdiction.. The dribunal confirmed the order of the Digtrict 
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Deputy Collector and dismissed the revisional application on January 27, 1957. 

The protected tenant has now filed the present Special Civil Application 
under art. 227 of the Constitution. 

It is not disputed that the sale-deed of August 16, 1949, contravened the pro- 
visions of s. 64 as it then stood, and was, therefore, void under sub-+s. (3) of the 
said section. The sub-section at the date of the sale-deed read as ‘‘Any sale 
made in contravention of this section (64) shall be void.’’ The whole of s. 64 
was amended by the Amending Act, 1956, and what was sub-s. (3) in the old 
s. 64 is now sub-s. (8) with some difference in the wording. The new sub-section 
reads as ‘‘Any sale made in contravention of this section shall be invalid.” 
Section 84A was introduced by the Amending Act with the object of validating 
certain transfers which were invalid, as they contravened either s. 63 or 64 
of the Act. Under s. 64, a sale was invalid if, for instance, reasonable price 
had not been got determined, even though such sale might have been effected 
in favour of the tenant in actuaf possession thereof. Section 84A (1)* validated 
such sale and it stated that such sale shall not be declared to be invalid merely 
on the ground that such transfer was made in contravention of a. 64 if the 
transferee paid to the State Government a penalty as stated in the said section 
read with the first proviso. The second proviso, however, covers a case when 
the transfer was made by the landlord in favour of any person other than the 
tenant in actual possession. The sale-deed dated August 16, 1949, in the pre- 
sent case, is such a transfer. But for this proviso, such a transfer also would 
have been covered by the main s. 844(1) and could not have been declared to 
be invalid merely on the ground that such transfer was made in contravention 
of s. 64. The proviso, however, acts as an exception and the transfers covered 
by the proviso will not be deamed to be validated, notwithstanding what is con- 
tained in the main section. It was contended that the words ‘‘shall not be 
deemed to be validated’’ created a fiction. But the fiction, such as it is, is created 
by the main s. 84A (1) itself. Section 64 stated that a transfer in contravention 
of its provisions was invalid. The employment of a fiction was found necessary 
when the Legislature subsequetitly thought of validating certain invalid 
transfers. The object of validating such transfer was expressed in a negative 
form presumably in answer to a claim for a declaration that might have been 
otherwise made on the ground that the transfer was invalid. at the Legis- 
lature really intended to mean by the expression ‘‘shall not be declared to be 
invalid’’ was that such transfers shall be deemed to be validated if the transferee 
paid to the State Government a penalty as stated in the section. 

In the present case, the transfer of August 16, 1949, is admittedly made in 
favour of persons (purchasers) other than the protected tenant who is in actual 
posseasion of the lands in question. Therefore, the first part of the proviso is 
fulfilled. But it must also be further shown that such transfer results in the 
eviction of the protected tenant in actual possession before he can say that such 
transfer shall not be deemed to be validated. í 

The Mamlatdar referred to the several attempts made by the purchasers to 
take possession of the lands from the protected tenant. He held that the vali- 
dation of the sale deed would result in the eviction of the tenant in actual 
possession. We asked the learned advocate for the applicant to file a certifled 
copy of the sale deed in the present proceedings. The same has been now pro- 
duced before us. From the recitals in the sale deed, it is clear that it was settled 
between the vendors and the purchasers that the purchasers should take pos- 
seasion of the lands after the crops then standing were removed from them. It 
is true that the sale deed mentions one Dagadu Kondo Shelar as the tenant 
who has taken the lands for cultivation from the vendors. But this is not a true 
statement as it has been now held that the applicant has been upon the lands 
as a protected tenant for the last several years. What is however to be noted is 
that under the sale deed it was expressly stated that purchasers should take 
possession of the lands after the agricultural season was over. Thus it is clear 
that the purchasers want to take possession of the lands after obtaining the 
Mamlatdar’s certificate that their transfer i# not invalid. Their transfer, there- 
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fore, can be regarded as resulting in the eviction of the protested tenant in actual 
possession. 

From the wording of the proviso, it seems that transfers in derogation of 
the rights of the tenants in actual possession are not to be validated. Even a 
tenant, though -not in actual possession before or at the date of transfer, is not 
to be affected by such transfer, if it is proved that he has been unlawfully evict- 
ed from the land and if he has applied for possession thereof under sub-s. (2) 
of s. 29 within two years from the date of his eviction from the land. Such 
a tenant is regarded as one in actual possession for the purpose of the proviso, 
and a transfer made to a person other than such tenant though not in actual pos- 
sesion gannot be validated. 

Mr. Patwardhan argues that, so far, the transfer has not resulted in the 
eviction of the tenant in actual possession, and therefore the purchasers at any 
rate for the present are entitled to the certificate under the main s. 84A(1) read 
with sub-s. (7). He says that if after obtainthg the certificate the purchasers 
apply to evict the tenant and obtain an order for eviction, their transfer may 
then be hit by the proviso and therefore should not be deemed to be validated. 
We do not thimk that the proviso bears out such aeconstruction. It is true that 
the words in the proviso are ‘‘if any such transfer. ..resulta in the eviction of 
the tenant.” But no transfer by itself results in. the eviction. The eviction 
would be the result of proceedings taken on the strength of such transfer. 
our view, the words ‘‘results in the eviction” must, in the context in which they 
appear, mean ‘‘may or is likely to result in the eviction.”’ 

the present case there cannot be any doubt about the intentions of the 
purchasers inj taking the sale deed from the original owners. It is obvious that 
they want to take proceedings for evicting the protected tenant after obtaining 
the necessary certificate. It is in thig sense that their sale deed may be regard- 
ed as resulting in the eviction of the tenant. If a sale deed taken after the un- 
lawful eviction of a tenant shall not be deemed to be validated, because, he is 
still deemed to be in actual possession, it is equally clear that a sale deed taken 
for the purpose of evicting a tenant, who is already in actual possession, shall 
also not be deemed to be validated. The object of the two clauses: ‘‘either after 
the unlawful eviction of such tenant” or ‘‘results in the eviction of the tenant’’ 
seems to be that the possessiort of the tenant is of paramount consideration, and 
his rights are not o i affected at all by any transfer not made in his favour. 

We, accordingly, make the rule absolute, set aside the orders of the Tribunal 
and the District Deputy Collector and restore that of the Mamlatdar with costs 


throughout, 
Rule made absolute. 


[NAGPUR BENCH] 


Before Mr. Justice Mudholkar. 


UTTAM GULABRAO SAKHARE MARATHE v. CHAMPATRAO 
GULABRAO GAWANDE.* 

Landlord and tenant—Denial of landlord's title—Suit by landlord for ejectment against 
tenant—Tenant denying landlord's title and contending that he was occupying pre- 
mises as Hcensee of third parties who owned premises—Whather such third parties 
necessary parties to suit—Matintainabilty of sult for non-joinder of parties—Estoppel 
of tenant—Indian Evidence Act (1 of 1872), Sec. 116. 

The plaintiff, who claimed to be the owner of a house, filed a sutt against the defen- 
dant for ejectment alleging that he had let out the house to the defendant tn 16 at a 
certain agreed rent per month. The defendant contended that the house belonged 


*Dectded, March 13, 1958. Second Appeal the decree passed by G. P. Tiwari, Civil Judge 
No. 191 of 1964, agains the ee M. Fees nese, 241-A 


Ansy, Additional J » of 1982. 
in Civil Appeal No. 31-A of 1958, r 
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to his maternal uncles and he was occupying it as a licensee of his uncles and he 
denied that the plaintiff had any title to the house or that he was let into possession 
by thè plaintiff. The defendant also contended that his uncles were necessary parties 
to the suit, and as they were not joined as parties, the suit was rendered bed and 
untenable: 

Held, that though the uncles of the defendant were proper parties to the suit, thair 
joinder was not necessary to enable the plaintiff to obtain the relief which he claimed 
against the defendant, and 

that as on the facts proved, the defendant was let into possession of the house by 
the plaintiff, the estoppel created by s. 116 of the Indian Evidence Act, 1872, applied, 
and, therefore, the question of title could not arise in the suit ry 

Kashi v. Sadashiv followed. 
Umed Mal v. Chand Mal and Subbaraya v. Seetha Romaswami,* distinguished. 
Poonit Singh v. Kamal Singh‘wand Mst. Mullar Devi v. Mohar Lal’ referred to. 


d © pO e e 

Tas house in dispute was the ancestral property of one Champatrao (plaintiff), 
and, according to him, Uttam (defendant) had taken the house in dispute on 
lease in October 1946 on rent of eight annas per month. According to the 
plaintiff, the defendant did not pay any rent and, therefore, the present suit 
was filed for arrears of rent of Rs. 18 and for possession of the house. The 
plaintiff pledded in the alternative that in case a lease to the defendant was 
not proved, possession of the house in dispute should be given to the plaintiff 
in the capacity of the proprietor. The defendant did not vacate the house 
inspite of notice. The defendant contended that the house belonged to Sukdeo 
and Baban, the maternal uncles of the defendant, that the plaintiff was not the 
owner of it and that the defendant lived in a part of the house in dispute along 
with Sukdeo and Baban in the capacity of a licensee of Sukdeo and Baban who 
owned the house as their ancestral property. The defendant denied havmg 
taken the house on lease from the plaintiff. The defendant further contended 
that Sukdeo and Baban were necessary, or at least proper, parties to the suit, 
and the plaintiff had no locus stands to file the present suit. Both the Courts 
below accepted the contentions of the plaintiff and decreed his claim. The 
defendant appealed to the High Court Bench at Nagpur. 


YV. L. Prabhuns, for the appellant. 
V. M. Kulkarn, for the respondent. 


MUDHOLKEAR J. This is a defendant’s second appeal from a suit for possess- 
ion instituted by the plaintif who claims to be the defendant’s landlord and 
for recovery of arrears of rent. 


The house in question is situated at mouza Sanglud, tahsil Daryapur, district 
Amravati. The plaintiff claims to be the owner of this house. According to 
him, he let out the house to the defendant in the year 1946. He states that 
at that time the defendant was in his service and had no house to live in. 
Therefore, he permitted the defendant to occupy the house and it was agreed 
betwean the parties that the defendant would pay rent to the plaintiff at the 
rate of Re. 0-80 per month. His grievance is that though the defendant was 
asked several times to vacate the house and though he was even served with a 

istered notice in respect of it, he has refused to vacate. 

o defence of the defendant is that the house in question belonged not to 
the plaintiff but to his maternal uncles, Sukdeo and Baban, and that he is.oecu- 
pying it.as a licensee of these two persons. He denied. that the plaintiff has 
any title to the house or that he was let into possession by the plaintiff. 

In his written statement, the defendant also contended that Sukdeo and 
Baban were necessary, or at least proper, parties to the suit, suggesting thereby 
that they should be joined as partiea to the suit. 


1 (1895) L L. R. 21 Bom. 229. 3 [1983] A. L R. Mad. 664 
2 (1926) L. R. 58 I. A. 271, s. o. 29 Bom. 4 [1924] A. I. R. Pat. 172 
BR. 788. 5 £1951] AL L. J. 700. 
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The trial Court decreed the suit. The defendant, theretipon, appealed to the 
District Court, but his appeal was dismissed. 

The first point, which has been urged before me very strenuously by Mr. Pra- 
bhune on behalf of the defendant, is that Sukdeo and Baban were necessary 
parties to the suit, and that since they were not joined as parties thereto, the 
suit itself was rendered bad and ought to have been dismissed as untenable. In 
mpor of his contention, Mr. Prabhune strongly relies upon a decision of a: 
single Judge of the Madras High Court in Subdbaraya v. Beha Ramaswame.' 
That was a case where the plaintiff had brought a suit to eject the defendant 
from a site which was in the latter’s occupation. The plea of the defendant 
was thgt the land belonged to the Municipal Council and that the Municipal 
Council was, therefore, a necessary party to the suit. The trial Court, with- 
out making the Municipal Council party, held that the plaintiff had made out 
a better title to the property in suit than tha Municipal Council and granted 
a decree to the plaintiff. That decree was cAnfirmed by the appellate Court, 
but was reversed in second appeal by the High Court. The learned Judge re- 
lied mainly upon the decision in Umed Mal v. Chand Mal? and upon a passage 
from Dicey on Parties to an Action, R. 118 (p. 495). In Umed Mal’s case, the 
facta were that a mortgagee as purchaser of the mo d properties in Court 
auction in execution of his mortgage decree sued a third party, not being the 
mao r, in ejectment of one of the suit properties which were alleged by 
him to have been included in his mortgage and purchased by him in execution. 
He, however, did not make the mortgagor a party to the suit; but his suit was 
decreed by the lower Courts. Their Lordships said that the lower Courts act- 
ed with material irregularity in the exercise of their jurisdiction in deciding 
the question of title to the mortgaged property in the absence of the mortgagor. 
I may point out that in the case before their Lordships the precedent title of 
the mortgagor was admitted by both the parties. That is not the position in 
the case before me, nor apparently was the position in the case before the 
learned Judge. 

The passage from Dicey on Parties to an Action, which has been relied upon 
by the learned Judge, runs as follows :— 

‘The persons who have a right to defend in an action of ejectment are any persons 
named in the writ and any person who is in possession by himself or his tenant... The 
object of the plaintiff in ejectment is to obtain, not damages but possession of the land. 
He brings his action against the persons actually in possession, and if he succeeds, eg. 
through thetr letting judgment go by default, he turns them out and himself obtains pos- 
session. ‘This may cause damage to a person, who owns but does not himself actually 
occupy the land and is therefore not made a party to the action. A, for example, brings 
an action of ejectment against X and Y who are in the occupation of land as tenants of 
Z from week to week; Z is not made a party to the action, the tenants let Judgment go 
by default and A obtains possession. This is obviously an injury to Z, for he must, in 
order to regain possession, elther enter and then turn A out, or, in his turn, bring an 
action of efectment against A. But the Injury may extend far beyond this, and Z may 
be deprived of his property, for A may have no title and therefore Z may be able tf sued 
to resist his claim” . 
It would be clear from this passage also that the learned author was consider- 
ing a case where there was no dispute as to the precedent title of the third 
party. Apart from. that, as has been pointed out in Poomt Singh v. Kamal 
Singh, even according to this passage, strictly speaking, only all those persons 
who are actually in physical possession of the property should be made defend- 
ants and that it is neither necessary nor proper to join any person who is 
merely in receipt of the rents and profits of the land. 

As against this decision, there is an old decision of this Court which goes 
nae the view taken by the Madras High Court. That decision is Kashi v. 

adashw.* In that case, the learned Judges held that if the plaintiff, in an 

1 [1938] A. L R. Mad. 664. 8 924] A. I. R. Pat. 172. 


$ (1926) L. R. 53 I. A. 271, 8. o. 29 Bom. 4 (1895) I. L. R. 21 Bom. 239. 
L. R. 755. o 
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otan suit, can make out a legal title to the land, he is entitled to maintain 
a suit against the person in actual juridical possession of such land for. its 
recovery -without making the: person: under -whomi the latter 'claims to hold a 
party to the suit. There the laintiffs had.based their title to the land in dis- 
pute on a lease. granted by Goverumoni giving occupancy: right to their pre- 
decessor-in-title and the defendants claimed to hold the ‘land under an oceu- . 

cy title conferred on them by Government subsequent to the plaintiffs’ lease. 
The learned Judges held that though the Government might: have properly been 
made a party so as to bind it. by the decree and prevent future litigation, it 
was not a necessary to the suit. Mr. Prabhune. contends-that this deci- 
gion cannot be regarded as good law in view of the. decision of their Lomdishipe. 
Be that as it may, it is sufficient to say that the present case is distinguishable 
from the Privy Council case, inasmuch as the precedent title of Sukdeo and 
Baban has not only not been. accepted by the plaintiff but is disputed by: itm. 
I may also refer to the decision h Mst. Mullar Dewi v. Mokar Lal', where the 
decisión of this Court in Kashi v. SORGEN -has been followed, and the ane 
passage therein approved (p. 700): 

“Wo consider that if the plaiftif in an ejectent sult cm make out a legal title to 
land, he is entitled to maintain a sult against the person in actual juridical porsemsion of 
such land for its recovery without making the person under whom the latter claims to 
holda party to the sutt.. It is enough for the plaintiff to sue the person in actual pomes- 
sion. It would be unfair upon him to compel him to add à party of whom he may know 
nothing and against whom he may have no cause of complaint, while the defendant by 
disclosing the name of the person under whom he claims can have him made at his own 
risk a defendant to the suit.” 

From this decision it will be clear that though Sukdeo and Baban were pro- 
per parties to the suit, their joinder was not necessary to enable the plamtif 
to obtain the relief which he claimed’ against the’ defendant. 

Apart from this, the suit as framed by the plaintiff is between landlord ‘and 
tenant, and if he proves the contract-of tenancy, then the éstoppel under s. 116 
of the Evidence Act would operate against the defendant. By. the operation of 
the estoppel the question of title would be completely shut out from this suit. 

Mr. Prabhune, however, points out that the contract of. tenancy pleaded by 
the plaintiff has not been held tobe” roved, and ih this co ion he refers 
to the following observations in the judgment of the trial i 

“The plaintiff admitted in the witnges-box that the defendant was the servant of the 
plaintiff and being in need of a house was allowed by him to live. The plaintiff admitted 
that the plaintiff had no intention to realise rent. It appears quite plausible that the 
defendant must have been allowed by the plaintiff to live im the house in dispute in the , 
capacity of a licensee. I, therefore, hold that the defendant was thé licensee’ of the 
plaintiff.” 

Now, it is true that the Court holds that the defendant is not liable to pay any 
rent but it also holds that the defendant was let into possession by the plaintiff. 
No doubt, it characterizes the relationship between the jes as that of licensor 
and licensee and not that of landlord and tenant. But that was merely an 
interpretation pee by the Court on the evidence of i plaintiff. It may well 
be that the defendant was a tenant of the plaintiff but was not liable to pay 
rent. However, even assuming that he was merely a: licensee, it does not mean 
that the estoppel created by s. 116 of the Evidence Act does not apply. If 
authority were needed for this proposition, I peat refer to the following pas- 

sage from-Sarkar on Evidence, 9th edn., p. 1002:. «e 

i ta rale Giai Gauss emet deny hie endieeda ds creada do Ula a eae 
coming In by permision as a mere lodger, ee ee eee .(Doe d Johnson 
y. Baytup, 3Ad. & E. 188).” 

I, therefore, hold that in view of the fading of the trial Court, which was con- 
firmed by the lower appellate Court, that the defendant was let into possession - 
of the house by the plaintiff the question of title could not arise ‘in this suit, 


t. [1981] AL. L. Je 700- - Syt 
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sai that being so, Sukdeo and Baban were neither necessary nor proper parties 
to the suit, 

I may mention that at the commencement of the hearing of this appeal, 
Mr. Prabhune made a request to the effect that this appeal should be heard 
along with Second Appeal No. 88 of 1958 which is admitted by this Court for 
hearing, on Feb 7, 1958. That appeal arises out of a guit instituted by 
. Sukdeo and Baban for a declaration to the effect that the house, which is the 
subject-matter of the suit out of which this appeal arises, belongs to them and 
for a permanent injunction restraining the present plaintiff, who was joined as 
a defendant to that suit along with the present defendant, from executing the 
decreas which the present plaintiff obtained against the present defendant with 
respect to the house in question. That suit was decreed by the trial Court and 
the decree of the trial Coari was confirmed by the lower appellate Court. As 
a tesult of the ultimate decree of the lowen appellate Co the plaintiff is 
restrained from executing the decree which i8 the subject of the appeal before 
me, against the house in question. As that appeal would take considerable time 
for being made ripe for hearing and as the present appeal is fairly old, I de- 
clined the prayer made by Mr. Prabhune. owever, while dismissing the pre- 
sent appeal with costs, I would direct that the decree of the lower appellate 
Court which I affirm will be subject to the decision in Second Appeal No. 38 
of. 1958 and will not be executed, in so far as the relief of possession is con- 
cerned, till that appeal is decided. 

Appeal dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Mudholkar. 
NAYA PANCHAYATI UDASI AKHADA v. MOTILAL BANSGOPAL 
CHHATRAPURL? : 


Udasis; Gharbhari—Udasis migrating to Berar from Punjab—Whether such Udaste gov- 
erned by customary law relating to adoption in Berar. 

The Gharbhari Udasis who have migrated.from Punjab to Berar are governed by 
the lex loct of Berar including the customary law regarding adoption prevailing in 
Berar. 

Abdurahim Hatt Ismail Mithu v, Halimabat’ and Purushottam v. Akhada Pancha- 
yati Naya Udari’ referred to. 


M. R. Bobde, with E. G. Chendke, for the appellant. 
N. B. Chandurkar, for respondent No. 1. 


ara J. This aguen will also govern Second Appeal No. 627 of 
195 

These appeals arise out of a suit instituted by respondent No. 1 im this 
appeal who is the sole respondent in the other appeal, under O. XXI, r. 63, of 
the Code of Civil Procedure, for a declaration that a certain property which 
he had attached in execution of two decrees against respondent No. 2 Narayan- 
das belonged to him and not to the present appellant. 

The relevant facts are as follows: The property in question was originally 
owned by Sunderdas. After his death, his widow Radhabai took respondent 
No. 2 in adoption. It is contended by respondent No. 1 that by virtue of the 
adoption he succeeded to this property and has become the owner thereof. It 
would appear that Radhabai gifted this property to the appellant in the year ` 
1941 by virtue of which the appellant is in possession of this property. 


“Decided, December 3, 1957. Second Appeal P. B. Sathe, Civil Judge, Class I, at Washim, 
No. 626 of 1952 (with Booand A No. 627 = in Transfer Civil Suits Nos. 3- Asad 2-A of 1048. 
of 1952), against the decision of D. R. Sontake, 1 (1915) L. R. 48 I. A. 35, 8.0. 18 Bom. L, 
District Judge at Akola, in Civil Appeals Nos. R. 685. 

87-A and 88-A of 1050, from the decismn of 3 [1850] Nag. 124. 
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“It was contended on behalf of the’appellant that ‘the~adoption was invalid 
because Narayandas as well as his father Sunderdas' being Udasia, they were 
governed by the customary law prevailing in Punjab from where the family 
had migrated to Berar and amongst them adoption is not permitted. On be- 
half of the respondent ‘Motilal it was contended: that though the family had 

igrated from jab, they had adopted: the custom regarding adoption pre- 
valine in ‘Berar. th the Courts below have held in favour of the respond- 
ent on this point and decreed the suit.: > 2 2 ae 

It is urged before me by Mr. Bobde on behalf of the appellant that a family 
originating from any particular State of India can adopt a different school 
of Hindu law provided that family was itself governed by some’ school of Hindu 
law, and that where, as here, the family is governed by customary law, it can- 
not adopt the lex looi. According to him, in such a case what the family, has 
to prove is that it had adopted some new customs. He points out that all the 
decided cases only deal with the change in the school of Hindu law and nothing 
more. To my mind, the principle underlying these cases would equally apply 
where a family was not goverped by any particular school of Hindu law but 
was governed only by customary law. Indeed, the principle is so general that 
it is not confined to only Hindus. That would follow from the decision of 
their Lordships of the Privy Council in Abdurahim Haji Ismot Mihu v. 
Hakimabai' where at page 41 they have observed: i 


s + 


‘Where a Hindu family migrate from one part of India to another, prima.-facie they 
carry with them tbeir personal law, and, .if they are alleged to have become subject to 
a new local custom, this new custom must be affirmattvely proved to have been adopted, 
but when such a family emigrate to another country, and, being themselves Mahamedans, 
settle among Mahamedans, the presumption that they have accepted the law of the 
people whom they have joined seems to their Lordships to be one that should be much 
more readily made.” eS 
Mr. Bobde then argued that whereas ndent No. 1 alleged that the family 
of Sunderdas had adopted the lez loci of Berar in the matter of adoption, the 
evidence is to the effect that Udasis in general who have migrated to Berar 
have not adopted the lex loci as to adoption. The.precise pleadmg of the plain- 
tif on the point is to the following effect :— 

“Radhabal and her husband Sunderdas as well as the defendant No. 2 Narayandas 
were Hindus. They were the permanent residents of Berar and had adopted the customs 
and usages prevailing here. They were governed by, the Mitakshara School of Hindu 
law as administered by the Bombay School” — 


Respondent No. 1 has led evidence on this point.and the appellant has: led 
evidence to the contrary. Considering the-entire evidence, the lower appellate 
Court came to the conclusion that Udasis who have migrated from Punjab to 
Berar have adopted the customa and usages in Berar including the custom re- 
lating to adoption. It may be mentioned that even the evidence adduced by 
the appellant goes to the extent of showing that all Udasis who have migrated 
from jab have adopted the customs and usaged of Berar; but according to 
that evidence, they have not adopted the customs and usages in Berar in re- 
gard to adoption. Thus, the only difference between the evidence adduced by 
the-partics is with to the custom of adoption. The finding of the lower 
appellate. Court on that point, however,.is in favdur of the respondent that 
the custom has been established. Shri Bobde, however, contends that where 
the plea is:to the effect that a particular family has adopted the [sz locs, the 
evidence also should be to that effect.: To my mind, ever this could be proved 
by the evidence of the kind which was adduced here. - This is really a case 
where the part is proved by proof of the whole. Respondent No. 1 had aver- 
red that Sunderdas and his family who are Udasis have adopted the Tex loci 
of Berar. The evidence is to the effect that not only Sunderdas and his family 
but the entire Udasi community has adopted the lex toot. of. Berar, This is. 


1 (1915) L- R. 43 L A. 35, 0918 Bom. L. B, 685. 2- r 
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not a case of.,variance between the pleading and the proof, but it is really a 
case where the proof is more pervasive than the case that was pleaded. 

Then Mr. Bobde said that the evidence on behalf of the respondent is, only 
to the effect that the Udasis had adopted the custom of adoption, but that it 
was’ further necessary for them to prove that under that custom permission of 
the husband to make an adoption was not necessary. Now, it is to be borne 
in mind that the precise plea is that the lex locs of Berar was adopted by this 
family. Under the lex loot, permission of the husband to make an adoption is 
not necessary and what the witnesses were deposing to was the very fact that 
the law of adoption prevailing in Berar was adopted by the Udasi community. 
Mr. Bebde says that there are other communities in Berar in which an adoption 
cannot be made unless there is permission of the husband. It must be borne 
in mind that those communities where the permission of the husband is neces- 
gary’ are not governed by the lex loes but by their personal law. Thus, there 
is no substance in this point. 

I may also point out that the Nagpur High Court has upheld this very 
adoption in Purwshotiam v. Akhada Panchayati Naya Udas? and has laid down 
therein that the Gharbhari Udasis of Berar who*have migrated from the Pun- 
jab have renounced the laws and customs prevailing amongst the Udasis of 
the Punjab and have adopted the laws and customs prevailing amongst the 


Hindus in Berar. This decision, therefore, supports the conclusion arrived at . 


by the lower appellate Court. 
No other point has been argued. I dismiss each appeal with costs. Leave 
to appeal under the Letters Patent is refused. ; 
Appeals dismissed. 


(NAGPUR BENCH] 
Before Mr. Justice Mudholkar. 


NOORMAHAMMAD RAHIMUTALLAH v. UNDRYA GOMA.* 
M. P. Abolition of Proprietary Rights (Estates, Mahals, ‘AHenated Lands) Act, 1950 (I of 
1951), Secs. 5(a), 2(q)—Property of which ownership or nese intended to be 
continued under s. 5(a), requisites of. 


' Under a. 5(a) of the M. P. Abolition of Proprietary Rights (Estates, Mahals, 
Alienated Lands) Act, 1850, the property of which ownership or possession was 
intended to be continued with the out-going proprietor should, m the first instance, 
be. situated within the limits of a village site, secondly, tt should belong to or be 
held by the out-going proprietor ar other person on the date of vesting and thirdly tt 
should be either an open enclosure used for agricultural or domestic purposes, or open 
house~site purchased for consideration or a building, or a place of worship, or a well 
or tree standing on the Jand. - 


Tue facts appear in the judgment. 


N. L. Abhyankar, for the appellant. 

y. M. iii for the respondent. _ 

Uea J. This judgment-will also govern Second Appeal No. 105 of 
1954., 

These two second appeals arise out of two A instituted by the plaintiff- 
appellant for possession of certain sites situate in a former Izara village which 
were leased by him to mee No, 1 in each of the two appeals or their 
predecessors-in-interest. 


2 [1950] Nag. 124. in Tr. O. Appeal No. re of 1958, pe 
"Decided, March 11, 1958! Second Appeal the decree passed by G . Parashar, vi 


No. 108 of 1954 (with Second A No. 105 J , Class II, Kolapur, in aa Buit woi T 


i ae ee R. Khan, Ao 1960. 
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The only question which arises for decision is whether under s. 5(a) of the 
M.P. Abolition of Proprietary Rights Act, 1950, the appellant is entitled to 
be in possession of these sites despite the fact that they have vested in the 
State. Section 5(a) runs thus: a 

“Subject to the provisions in sections 47 and 83— 

(a) All open enclosures used for agricultural or domestic purposes and in continuous 
possession for twelve years immediately before 1948-49; all open house-sites purchased 
for consideration: all buildings; places of worship; wells situated in and trees standing 
on lands included in such enclosures or house-sites or land appertaining to such build- 
ings or places of worship; within the Limits of a village site belonging to or held by the 
outgoing proprietor or any other person shall continue to belong to or be held By such 
proprietor or other person, as the case may be; and the land thereof with the areas 
appurtenant thereto shall be settled with him by the State Government on such terms 
and conditions as it may determine;” 6% r 
Relying upon the portion italicized by me, Shri Abhyankar who appears for 
the appellant, contends that these sites unquestionably belonged to the appel- 
lant before the date of vesting and, therefore, it is the appellant who was en- 
titled to the possession of those sites. He concedes that the State Government 
has to settle these sites with the out-going proprietor. But according to him, 
even before such settlement is made, an ex-proprietor has a preferential right 
to the possession of the sites over his leases. 


It seems to me that the argument of Shri Abhyankar is mis-conceived. The 
meaning of the portion which is italicized by me is not that every site situate 
within the limita of a village shall continue to be in possession of the out-going 
proprietor provided it belonged to him or was held by him on -the date of 
vesting. This portion has to be read along with the reat of ol. (a) of s. 5. If 
the whole of (a) is*read together, it would be apparent that the portion 
italicized governs that precedes it. If the clause were not read together 
then it will be taken to be incomplete as to the location of the particular kinds 
of properties which are referred to in the earlier part of the clause. Again, 
if the interpretation of Shri-Abhyankar were to be accepted there will be no 
propriety in saying specifically that all open house-sites purchased for consi 
deration shall be settled .with the ex-proprietor because even such sites would 
be included within the kind of property dealt with im the portion italicized 
as interpreted by Shri Abhyankar. The proper way to read the section would, 
in my opinion, be this: : 

“An out-going proprietor or any other person shall continue to own or to hold ‘all ; 
open enclosures...places of worship’ situate within the limits of the village-aite, belong- 
ing to or held by the out-going proprietor or any other person on the date of vesting, 
and that such person shall be entitled to have ‘the land thereof etc.’ settled with him 
by the State Government on such terms and conditions as it may determine.” 


The expression ‘village-site’ has bean defined in s. 2(q). The relevant portion 
of the definition reads thus: 


“village site means- 
(eaan < Í 
(Doves: Ar 2 
(iif) in relation to Berar, an area reserved at the time of settlement for the ‘residence 
of the inhabitants or for purposes ancillary thereto.” 


It would, therefore, be clear that the property of which ownership or possession 
was intended to be contmued with the out-going proprietor should, in the first 
instance, be situate within the limits of a village site, sedbndly, it should belong 
to or be held by the out-going proprietor or other person on the date of vesting 
and, thirdly, it should be either an open enclosure used for agricultural or 
domestic purposes, or open house-site purchased for consideration or a build- 
ing, or a place ‘of worship, or a well or tree standing on the land. 

In the instant case, it is clear that the land of which possession is claimed is 
not an open house-sites purchased for consideration by the appellant. The 
lower appellate Court has held that the appellant was the owner of ‘the site 
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on the date of vesting (in the sense that it formed part of the village site 
which ,appertained to to the village which belonged to him), but the fact remains 
that he did not ‘hold’ the land on’ that date as he was not in possession thereof. 
The respondent held it as he was in its possession as-of right. Under s. 5(a) 
of the Madhya Pradesh Abolition of eE Rights (Estates, Mahals, 
Alienated Lands) Act, he is entitled to have it settled with him by the Gov- 
ernment.’ It is not necessary for me to consider here whether the appellant, 
having been, found to be the owner thereof on the date of vesting, is entitled 
to exercise a right to possession based upon his ownership for the simple reason 
that until and unless he got the land settled with him, as an owner, by the 
Govergment under s. 5(a), he is not entitled to enforce any right with 
regard to it. ‘Indeed, it is conceivable that if both parties apply to the State 
Government under s. 5(a) it may, in case the appellant’s right of ownership 
has mot been extinguished by the operation ef th ane of limitation, so settle 
the land» as to keep intact the appellant’s right of ownership as well as the 
respondents’ right to remain in possession subject to appropriate terms and 
conditions. The appellant was, therefore, not entitled to the possession of the 
site in suit, at any rate, on the date of suit. ' 
- For these reasons I uphold the decrees of the lower appellate Court and dis- 
miss each- of the appeals with costs. 

Appeals dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Mudholkar. 


o G. L. MISHRA ®. THE STATE OF BOMBAY.* 
Central Provinces & Berar Municipalities Act (II of 1922), Sec. $8(1)t—Central Pro- 
vinces Lend Revenue Act (H of 1917), Sec. 219—Whether words “shall vest” in 
s. 38(1) of Act If of 1922, mean “shall be the property of"—Publc streets whether 
property of State RS or municipal committee, 


. The words “shall vest” used in s. 38/1) of the Central Provinces & Berar Munici- 
_palities Act, 1922, only mean “shall be in the possession of” and not : “shall be the 
property of” the municipal cammittee. Therefore, property in public streets remains 
with the State Government despite the operation of s. 38(1) of the Act, and the 
pa a E E 
to poasession. 


Ons Krishnarao was the original leases of a plot in Dhantoli, E from 
the State. This naxul plot was first leased to him by an indenture dated March 
22, 1910, which was renewed in favour of his heira on April 18, 1940. By a 
registered deed of assignment dated January 17, 1942, they transferred af 
lease-hold rights in the plot to Q. L. Mishra (plaintiff). After this =P 
the plaintiff obtained sanction of the Municipal Committee, Nagpur, ae 
struction of a bungalow on it after having his name mutated in the eae of 
the State as assignee of the plot. The Deputy Commissioner, Nagpur, objected 
to this construction and started proceedings against the plaintiff for building 
without prior sanction of the Deputy Commissioner, for constructing a building in 
contravention of the sanctioned plan, and for encroaching upon the adjacent land 
belonging -to the Government. (defendant) by constructing a compound wall 


*Deoided, March 24, 1988. Second rela by the State Government all property of 
No. 444 of 1964, against the decision of the nature hereinafter in this section speci- 
Pagare, 5th Additional District Judge at Nag- fled and situated’ within the limits of the mu- 
pur, in Crvil Appeal No. 68-A of 1953, confir- Berta even wet end be adir thecoutl 
ming the decree’ passed by W. N. Bapat, of committee and with all other property 
Fourth Civil Judge, Class II, at Nagpur, in which hes already vested'or may hereafter vest 
Civil Suit-No. 33-A -of 1951. in the committee, shall be held and lied by 

+ “8. 38 (1). bind a oan pae Siete ee ae See chat to say. 
tion made or to any special conditians s imposed 
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and culverts on it. A revenue case was, started against the plaintiff and he 


was directéd to-demolish the structure py thè Deputy Commissioner. Against 
the order of the Deputy Commissioner the plaintiff filed revisions. both béfore 
the Commissioner,~ Nagpur, and before the’ Financial Commissioner, Nagpur 
but without buceæs. “The plaintiff~filed the present suit for a declaration of 
his rights against the State Government, alleging that his predecessors were 
the lesseés from the State of naxul-plot No. 21/2, area 19,938 sq. ft, that under 
the assignment in his favour he became entitled to thia plot with this area, 
that the wall of his compound which was alleged to be an encroachment fell 
in his area of plot No. 21/2 and was not an encroachment on the land of the 
defendant. The defendant contended that the assignment in poun favour 
was only in respect to an area of 19,530 sq. ft. in plot- No. 21/3 and not 19,938 
in plot No. 31/2, Both the lower Courts did not accept the plaintiff’s conten- ` 
RR and dismissed the suit. The plaintiff appealed to.the High Court: Bench 
at Nagpur. - : R : ° 


. P. A. Halve, for the appellant. : a . 
W.'B. Pendharkar, Special, Government Pleader,. for the respondent. 


MupaoLKar J. This is a plaintiff’s second appeal from the dismissal of his. 
suit for two declarations and for’ damages. The relevant facts are as follows: 
Leases of certain plots of land in Dhantoli covering ip all an area of about two 
acres were granted by the State to one Krishnarao Phatak in the year 1910. 
Those leases were renewed on April 13, 1940, in favour of the heirs of Krishna- 
rao Phatak who died beforé the expiry of the period of the lease. One of the 
plots comprised in these leases ‘was’ transferred by the heirs of the original 
lessee to the plaintiff on January 17, 1942. After purchasing the plot, he 
constructed a house theréon. - There is a compound wall to this house. Accord. 
ing to the State, while constructing the eastern side of the compound wall the 
appellant has encroached upon the Government land to the extent of 8104 sq. 
ft. Proceedings were, therefore, commienced against him for the removal of 
the encroachment and dn order requiring him to remove the encroachment 
was passed. ee . > i 

The appellant’s-contentión is that the land in question was granted on lease 
to the original lessee by the State, that’ by reason of his purchase on January 
17, 1942; he had become‘an owner thereof and that, therefore, a declaration to 
that effect should be ted. He has.also contended that the order requiring 
him to remove the alleged encroachment should be declared to be a nullity 
inasmuch as he has not encroached upon Government land. The contention on 
behalf of the State is that the land-in question,’ though covered by the original 
lease, was surrendered by the heirs: of the original lessee to the Government 
before the sale was effected in favour of the appellant and that; therefore, the 
appellant got no title to this land.. Both the Courts below upheld the conten- 
tions of the State and held that the appellant was not entitled to the reliefs 
claimed by him. ; 

Shri P. A. Halve, who appears for the appellant, contends that on the basis 
of the original lease granted by the State to Krishnarao and on the basis of 
the transfer in his favour by the heirs of Krishnarao he was entitled to have 
19,938 aq. ft. of land and that if the land in question is taken into account the 
area now in his ion does not exceed 19,938 sq. ft. It may be mentioned 
that the plot which was sold by the heirs of Krishnarao to the appellant was 
stated to be plot No.. 21/2. It is no doubt true that.the indenture in favour 
of the original lessee shows that the area of the plot therein described as plot, 
No. 21/2 is 19,938 sq. ft. But it would appear that there was some error 
in mentioning the area of the plot. This error was discovered when the plots 
were actually demarcated on the land by the Nazul Officer on January 13, 1941. 
Exhibit D-6A, is the report of the Nazul Officer. In that report he has stated 
that the correct area, of, plot No. 21/2 was 18,040 aq. ft. these measure- 
ments, were taken in the presence of one of the heirs of Krishnarao and the 
actual position was explained to this person, and le accepted the new measure- 
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ments as correct. This is stated by the Naxul Officer in hig report in para. 4 
as follows: ` 


“Plot numbers and areas of the four indentures mentioned above may kindly be 
ordered to be corrected as mentioned in para 2. Leasees have no objection to this. 
Corrections are also according to facts on the spot.” 

It may be mentioned that out of, the entire area which was comprised in the 
lease in favour of the original lessee land measuring 1,289 sg. ft. was required 
for widening of the roads and this land was actually surrendered by the heirs 
of the original lessee at the time of the renewal. of their leases. ‘This, fatt is 
also mentioned in the report It may be mentioned that prior to the sale in, 
the appellant's favour, the heirs of the original lessee had sold plot No. 21/2. 
to one Smt. Savitribai Mangrulkar. No doubt, in the sale-deed in favour of 
the appellant the same plot is mentioned; but it is clear from the evidence of 
one of the heirs, 8. K. Phatak, who was examined by the appellant as one 
of his witnesses, that the plot which was actually sold to the appellant was 
plot No. 21/8, though apparently it was wrongly described in the sale deed 
as plot No. 21/2. The area of this plot, according to exh, D-6A, is 19,530 
84. ft. It may be mentioned that this plot corresponds to the original plot 

No. 21/2 having an area of 19,938 sq. ft. At the time of the renewal of the 
lease 408 aq. ft. out of this land was surrendered to the Government and, there- 
fore, the only land which the heirs of the original læsse could transfer to the 

pellant was 19,530 eq. ft. and no more. In these circumstances, I agree with 
the Courts below that the po was not entitled to any land in excess of 
this. The land covered by the. eastern compound wall could not be conveyed 
under the sale deed and, therafore, the appellant must, by constructing the 
compound wall,. be deemed to have encroached upon the Government land. ` 


Shri P. A. Halve then argues, be that as it may, the land having vested in 
the municipal committee under s. 88(1) of the O.P. and Berar Municipalities 
Act, as it forms part of a public street, the Government has no right to remove 
the encroachment. Now, what s. 88(1) says is that all property of the nature 
spectiied in the section shall vest in and be under the control of the committee. 
One of the properties specified in the. section is ‘public streets’. Shri Halve, 
therefore, contends that the land in question being part of a public street must 
be deemed to be the property of the municipal committee, and as such an en- 
croachment thereon could be removed only by the municipal committee and by 
no one else. It seems to me however that the words ‘shall vest’ used in s. 38(1) 
only mean ‘‘shall be in the possession of’’ and not “‘shall be the property of” 
the municipal committee. In this connection I may first refer to the meaning 
of the word ‘vest’ given in Wharton’s Law Lexicon: 

‘Vest. (1) Either to place in posession; to make possessor of; or, to give an absolute 
interest in property when a named period or event occurs. 

(2) (of a right or interest) Its coming into the: posseasion of any one; enuring to 
the benefit of any one.” 
It is not contended and indeed cannot be contended that under s. 38(1) abso- 
‘lute interest in public streets is to pass to a municipal committee on the occur- 
rence of a named event or the elapse of a.stated period. Clearly, therefore 
the primary meaning of the word ‘vest’, that is ‘to be placed in possession’ 
must be given thereto. Secondly, I hay point out that in sub-s. (2) of s. 38 
it is provided that the State Government-may, by notification, direct that any 
property which has vested in the committee, shall cease to be'so vested, and 
thereafter the State Govérnment may ‘pass such orders as it thinks fit regard- 
ing the disposal and management of suck property. Now, had it been the in- 
tention of the Legislature to create title with respect to public streets and other 
properties described in subs. (1) of s. 88, in the municipal committee, ‘the 
Government would not have been given a power to put an end to that title by 
merely making a notification of the kind contemplated by subs. (2) of s. 88. 
Thirdly, I would point out that where the Legislature has intended that title 
to property should pass to the muntcipal committee a different mode altogether 
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of away that land from the municipal committee has „been provided by 
it. section (3) of s. 88 is in the following terms: 


“Where any immovesble property is transferred, otherwise than by sale, by the 
Provincial Government to a committee, for public purposes, it shall be deemed to be a 
condition of such transfer, unless specially provided to the contrary, that, should ths 
property be at any time resumed by (the Crown), the compensation payable therefor 
shall, notwithstanding anything to the contrary in the Land Acquisition Act, 18094..., in 
no case exceed the amount, if any, paid to (the Crown) for the transfer, together with 
the cost or the present value, whichever shall be leas, of any buildings erected or other 
works executed on the land by the committee.” 

Under this provision where property has been transferred by the Government 
to the municipal committee, while it is open to the Government to resume that 
property it has to pay ‘compenagtion in respect of that property provided, of 
course, the municipal committee had paid any money to the Government before 
acquiring that property. It also provides for the payment to the municipal 
committee of the value of the structure, if any, constructed by the committee 
on that land. It may further be pointed out that there is no provision for 
exemption from payment of compensation for the land which the municipal 
committee has obtained by a sale. Such being the position, I hold that in so 
far as public streets are concerned, the property remains with the State Gov- 
ernment despite the operation of s. 38(1) and that the only right which passes 
to the municipal committee under that section is the right to possession. That 
being the position, the State Government has a right to remove the encroach- 
ment under s. 219 of the O.P. Land Revenue Act. 
Upon this view, I uphold the decree of the lower appellate Court and dismiss 
the appeal with costs. 
Appeal dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Mudholkar. 
TILOKCHAND NATHMAL AGARWAL 


Vv, 
GANPATDAS BHAGWANDAS BAIRAGI.* 

Central Provinces & Berar Letting of Houses and Rent Control Order, 1949, Clause I2A 
-Central Provinces & Berar Regulation of Letting of Accommodation Aet (XI of 
1948), Sec. 2—Transfer of Property Act (IV of 1882), Sec. 108(j)—Govern 
of India Act, 1935 [26 & 26 Geo. V, c. 43], Secs. 100, 107(2)—Constitutionallty of cl. 12 
of Rent Control Order, 1949. 


Clause 12A of the Central Provinces & Berar Letting of Houses and Rent Control 
Order, 1949, in so far as it takes away from a tenant the right to give a sub-lease, 
is ultra vires and unconstitutional ' 


Onm Tilokohand (plaintiff), who was running a brase-ware shop in Itwari, 
Nagpur, did not wish to run it any longer. Ganpatdas (defendant) wanted a 
ie ae and Foe defendant executed an agreement in favour of the 

plainti ee y Ra. 101 per month to the plaintiff. Defendant paid 
the sum oP I Ree OL 101 in the first month only. For the dues relating to the sub- 
sequent months the pan filed the present suit for Res. 1,515 together with 
interest. The defendant disclaimed liability and attacked the agreement upon 
several grounds. It was alleged by the defendant that the plaintiff wanted 
to sub-let the premises to the defendant but he (plaintiff) feared that the pro- 
visions of the Rent Control Order, 1949, would come in his way ag the land- 
lord Sheodas would not consent to the sub-letting. Therefore, this device of 
tee Apri 9, aoe Second Appeal No. 23-B of 1954, the decree 


No. 612 of 1954, decision of by Q. Y. Deo, First Civil udge, 
Pandey, District elec at Sane in ivi agpur, in Civil Buit No. 148-B of 1951 
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agreement which Ve executed, on March 27, 1950, was adopted. In effect, ac- 
cording to the defendant, the contract related to a sub-tenancy and nothing 
more. It was also alleged that this being against public policy, the contract 
was void and unenforceable. Both the Courts below accepted the contentions 
raised by the defendant and dismissed the suit of the plaintiff. The first 
fo ea Court, while dismissing the appeal of the plaintiff, observed as 
OLLOWB im- 

“This clause enacta a positive prohibition against a sub-leasd except in pursuance 

a condition in the lease deed executed in favour of the tenant or with the written 
consent of the landlord. It is unnecessary to go into the reasons which led to the mak- 
ing of tĦis provision. It is suficient to say that the plamtiff acted contrary to what was 
positively forbidden. In doing so, he obtained fram the defendant a document which 
sought to cloak the real nature of the transaction. The object of the transaction was 
to deféat the provisions of clause 12-A of the Rent Control Order, 1949. Therefore, in 
view of section 23 of the Contract Act the agreemett was rightly regarded as void (see 
AIR [1924] Calcutta 57). Nay the person guilty of such an act exposed himself to 
prosecution under Sec. 8 of the Act No. XI of 1946.” 


The plaintiff appealed to the High Court Bench at Nagpur. 


G. L. Sangki and G. J. Ghate, for the appellant. 
M. B. Bobde and D. B. Padhye, for the respondent. 


MOUDHOLEAR J. This is a plaintiff’s second appeal from the dismissal of his 
suit for the recovery of Ra. 1,577 from the defendant. 

It ig common ground that the plaintiff was a tenant of a block in the house 
situate in Nagpur in which he ran a shop for selling brass-wares. After a 
time, the plaintiff was forced to close his business and, therefore, he inducted 
the defendant on the premises under an agreement, the terms of which have 
been set out fully in the Judgment of the lower appellate Court. It is not ne- 
cessary to reproduce all those terms except one and that is that the defendant 
was to be liable to pay to the plaintiff a sum of Rs. 101 per month by way of 
his share in the profits of the shop which the defendant was going to run in 
that block. 

It is common ground that for the period in suit the defendant has not paid 
to the plaintif any money in pursuance of this term and, therefore, the latter 
had to institute the suit out of which this second appeal arises. 

It was contended ‘on behalf of the defendant that the transaction in ques- 
tion was in fact a sub-lease made by the plaintiff in contravention of cl. 12A of 
the C.P. and Berar Letting of Houses and Rent Control Order. Therefore, 
according to him, the agreement between the parties was rendered void ander 
s. 23 of the Contract Act and the plaintiff was not entitled to recover an 
from him. He also contended that the owner of the house in which the block 
is situate was one Balgovind, that the plaintiff was a tenant not of Balgovind 
but of one Sheodas who claims to own the house and that as Sheodas has failed 
to establish his title acs Balgovind, the plaintiff could not get the status 
of a tenant and, therefore, could not in law create the relationship of a sub- 
Jessor and sub-lessee between himself and the defendant. 

The trial Court upheld the defendant’s contention that the transaction was 
in contravention of cl. 12A of the Rent Control Order and on that ground dis- 
missed the plaintiff’s suit. It, however, did not give any findings on other 
points raised by the defendant. The lower appellate Court affirmed the deci- 
gion of the trial Courte 

Clause 12A of the Rent Control Order reads thus: 

“No person being a tenant shall sub-let any portion of the accommodation under 
his occupation except in pursuance of a condition in the lease deed executed in favour of 
the tenant or with the written consent of the landlord.” 

Now, this clause is clearly in contravention of s. 108(3) of the Transfer of 
Property Act which reads thus: 
“In the absence of a contract ore local usage to tHe contrary, he Teese Sd die 
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lessee of immoveable property, as against one another, respectively, possess the rights 
and are subject to the labilities mentioned in the rules next following, or such of them 
as are applicable to the property leased:— j 
- B—Rights and Liabilities of the TER 

(3) the lessee may transfer absolutely or by way of mortgage-or sub-lease the whole 
or any part of his interest in the property, and any transferee of such interest or part 
may again transfer It. The lessee shall not, by reason only of, such transfer, cease to 
be subject to any of the liabilities attaching to the lease.” 
The aforesaid clause attaches an implied term to the contract of sublease 
between a sub-lessor and a ab aea The question is whether the Provincial 
Government which promulgated the C.P. and Berar Letting of Houses ahd Rent 
Control Order, 1949, could abrogate this implied term by making a rule, Le. 
cl. 12A. 

Sbri Bobde, who appears forthe defendant, said that this rule do with 
the other provisions contained in the Rent Control Order had been made by 
virtue of the power conferred by a. 2 of the. Central Provinces and Berar Regu- 
lation of Letting of Accommodation Act, and particularly referred to cla.(a) 
and (b) thereof. It will, therefore, be useful to reprou here the whole of 
8. 2: ` 

arie Gae Gorenn Aay, be mindi tie pdl or a a aa 
such areas as the State Government may, by notificetion, direct, provide for regulating 
the letting and sub-letiing of any accommodation or class of accommodation whether 
residential or-non-residential, whether furnished or unfurnished and whether with or 
without board and in particular — 

(a) for controlling the rents for such accommodation either generally or when let 
to specified persons or classes of persons or'in spécified circumstances; 

(b) for preventing the eviction of tenants‘or sub-ténants from such accommodation 
in specified circumstances; 

(c) for requiring such accommodation tobe let either generally, or to specified 
persons or classes of persona, or in {specified ‘circumstances; ahd 

(d) for collecting any information or statistics with a view to regulating any of 
the aforesaid matters.” 
It seems to me clear that a rule of this kind could not be made either under 
cl." (a) or cl. (b) of the aforesaid section. Perhaps it could be made under 
the general words ‘‘regulating the le and sub-letting of any accommoda- 
tion’’ occurring in the section itself. that may be, the point which 
arises for consideration now is somewhat “diferent. It is this: the subject 
‘‘Transfer of Propaerty’’ falls in the concurrent list ie. List II in Schedule 7 
of the Government of India Act, 1985. Therefore, by virtue of s. 100 of the 
Act, the Central ialature, and subject to the provisions of subs. (1) of 
s. 100, the Provincial Legislature, have power to make a law on this subject. 
Now, a law on this subject has already been made by the Central Legislature 
long ago. Where such is the position, the question’ arises as to whether the 
Provincial Legislature: could under the Government of India Act, 1935, make 
a law which is repugnant to the law made by the Central Legislature. Now 
this matter is dealt with in s. 107 of the Act and the particular portion thereof 
which applies is sub-s. (2). -which runs thus: 

fay Wien E E Lary iy cease el oda GE tus end deen hee 
Concurrent Legislative List contains any provision repugnant to the provisions of an 
earlier Federal Law or an existing Indian law with respect to that matter, then, if the 
Provincial law, having been reserved for the consideration ofsthe Governor General or 
for the signification of His Majesty’s pleasure, has recetved the gseent of the Governor 
General or of His Majesty, the Provincial law.ahall m that Province prevail, . but never- 
theless the Federal Legislature may at anytime enact, further legislation with respect 
to the same matter.” 
Then follows the proviso with which we are.not ‘concerned. . 


Now, in the instant case, the law, i.e., the C.P. and Berar Regulation of 
Letting of Accommodation Act, 1946, was ‘eserved for the assent of the Gov- 
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ernor-General and actually received the asseiit on October 28, 1946. -I£ the 
Rent Control Act had itself contained any provision’ which is repugnant to the 
Transfer of Property Act then by virtue of the fact that it had recaived the 
assent of the Governor-General, that repugnant ‘provision would have held good 
or would have been operative in the old Central Provinces and Berar’ (which 
included the Vidarbha region of the Bombay State). A bate look at the Act 
would show that it does not co any provision which is directly Ees 
to s. 108(j) of the Transfer of Property Act. No doubt} s. 2 of C.P. and 
Berar Regulation of Letting of Accommodation Act does' confer a power on the 
State Government to provide by general or special order for regulating the let- 
ting and sub-letting of any accommodation, but it does not mean that the power 
conferred was intended tobe exercised by the State Government in derogation 
of the provisions of the Transfer of Property Act. In other words, it does not 
mean that, the power .which is conferred on.ghe State Government could be 
exercised by it by ignoring the provisions of the Transfer of Property Act: It 
must, be presumed that.when the Legislature enacted.s. 2 it contemplated 
making by the Government of.such an order as would be in conformity with 
the provisions of the Transfer of Property: Ast: Even if this view were not 
correct, it has to be borne in mind that this rule, Le. cl. 12A which was framed 
by the State Geyernment, cannot prevail over 4 108(j) of the Transfer of 
Property Act for the simple reason that the, procedure adopted in bringing it 
into existence did not conform to the provisions of s. 107(2) of the Government 
of India Act, 1935. For these reasons, I hold that cl. 12A, i in so far as it takes 
away from a tenant the right to give a sublease, is ultra vires and: unconstitu- 
. tional That being the, position, the ground on which the two ,Courts below 
have negatived the plaintiff’s s claim disappears. 

As regards the alternative defence taken by the defendant it is sufficient to 
say that being a terlant it was not open to the defendant to set up the title of 
Falgo algovind or any other person. I would like, to make it ‘clear that it is not 

e defence of the defendant that subsequent to the creation of a tenancy in 
his favour i.e, sub-tenancy in his favour, his landlord, ie. the tenant of Sheo- 
das, had ceased to remain a tenant of the house. 

In these circumstances disagreeing with the two Courts below,. ie ee the 

plaintiff’s claim. Since, PaT I am allowing the appeal on a ground which 
eed. urged by the plaintiff, I direct that t e costa should be borne as in- 
curr 

' Leave to pepon ander tho Letters Patent is granted 

Appeal alowed. 


[NAGPUR BENCH] 

Before Mr. Justice Datar and Mr, Justice Badkas. 
RAMCHANDRA. AKAJI SONAR v. LAXMAN KASHIRAM TELI.* 
Civil Procedure Code (Act V of 1908), O. XXXII, r. 10—Chavge' created in favour of 

Government under O. XXXII, r. 10—Property transferred or forcibly taken possession 

of by purchaser aftar duch charga declare- WV eather, Governinen: roa efort chargé 

against trespasser. |." 

A charge created: in'favour of the Government under O. XXXII, r. 10, of the Civil 

Procedure Code,'1908, is a statutory charge and it will attach’to the property over 
. which H has been cregted,-and if after this charge is declared, the property is transfer- 
« -red or has been forcibly taken possession of by. a purchaser, the Government can en~ 
- . force this charge against the trespasser who ‘has come into possession of the property 
ee A 


*Dended, A 1d, 1968. Letters Patant onal District Ju meen: reversing the 
Appeal No. at ot 1058, from the decision of pees by BN N. Hadole, First Civil 
‘G. P. Bhatt J., in Segond . Appeal No.91 of a rae N, Amravati in Ori Sub No T-A 
‘of 1948, cout os te No. B-A ofl ; OTR 
-of 1947, decided 'by J. P: Jain, First Addi- 
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Sugvey No: 21 of mouja Anjangaon: Bari, :taluq and district Amravati, be- 
longed to one, Kisan and he transferred it to one Akaji ' (plaintif) on June 5, 
1928, by a registered instrument for Re. 2,000. Kisan’s son Shrawan filed a 
guit in forma pauperis against the plaintiff for possesajon.of the field and ob- 
tained a decree in his favour on Norab 80, 1929, whjch was confirmed in 
appeal on April 9, 1931. The decree directed recovery of the Court-fees from 
Shrawan and declared the amount to be a first charge on the fleld.. For reali- 
sation, of the amount of Court-fees,the Collector attached the fleld on Novem- 
ber 6, 1935, which was. ultimately put.to sale and purchased by Laxman (de- 
fendant) on August 25, 1945. The sale was confirmed in his favour on May 7, 
1946, and. he obtained possessign of the feld in July 1946. 

Shrawan was born on Nóvember 1, 1923.~ Although he’ obtained a decree 
for possession against the plaintiff, he did not execute it at any time. _ The 
last date on which he could havp executed the decree was November 1, T944. 

During the proceedings for recovery ‘before the Collector, the plaintiff made 
an application on January 9, 1989, to the Court which passed the decree for 
directing the Collector not to put ‘the field to sale, but the application was 
dismissed on January 26, 1989, on the ground that, he had no, title to the field. 
Subsequently he applied in 1945 to the Collector not to proceed with the sale 
as he had acquired title to the fleld by prescription as against Shrawan. This 
application was ‘dismissed by the Collector and a subsequent application made 
by him in 1946, objecting to the confirmation of, the sale was also rejected by 
him. Thereafter the plaintiff brought the present suit for possession of the 
field against the defendant. .The trial Court decreed the plaintiff’s suit. On 
appeal the Additional District Judge dismissed the suit and allowed the ap- 
peal, The plaintiff appealed to the Nagpur High Court. The appeal was 

eard by G. P. Bhatt J., who dismissed it on November 26, 1958, observing in 
his judgment as follows — 


Buutt J. In support of the appeal it was soutended before me that as on 
the date of sale Shrawan had lost his right to the field by the appellant’s ad- 
verse posseasion the respondent obtained no title to the property by the auc- 
tion sale. In this connection it was urged that as the Collector had attached 
the fleld and then put,it to sale, he had not purported to realise the charge and 
consequently if was necessary that Shrawan ghould have had a transferable 
interest in the field. before title could pass to the respondent. It was also con- 
tended that neither the decree obtained by Shrawan nor the dismissal of the 
appellant’s applications objecting to ‘the sale could arrest the continuity of 
his adverse possession which had consequently ripened into title on the date 
of sale. 

Order XXXIII, r. 10, Civil Procedure Code, which is pertinent in this 
connection is in these terms :— 

hete tha planui sucocada In tha: suit iha: Cont shali elediata-dhe amount’ a 
court-fees which would have been paid by the plaintiff if he had not been permitted to 
sue as a pauper, and such amount shall, be recoverable by the provincial. Government 
from any party ordered by the decree to pay the same, and shall be a first charge on 
the subject-matter of the suit.” . 

This rule clearly postulates two independent and separate remedies, one tn 
personam as against the individual made liable by the decree to pay the court- 
fees and the other tn rem as against the subject-matter of the suit. There 
is nothing in the rule to indicate that one remedy cannot be pursued unless 
the other is exhausted or that Government’has to eleet the remedy which it 
would pursue. In Ram Das v. The Secretary of State for India in Council’ 
‘the decres diretted the defendant to pay the court-fees, which remedy was not 
‘pursued by Government but the charge was held to be enfofceable against the 
property which was the subject-matter ofthe suit and was held to belong to 
the plaintif: In Gsrija Kuer v. Secy: of State? the charge was enforċed after 
the personal remedy;:was ~~ buti this does’ not mean that unless 


1 (1896) L L. R. 18 A419., 7? f [1919] A. L. R, Pat: 90, á 
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the individual made liable for the court-fees is first proceeded against, the 
charge cannot be realised. Putkia Valappi Barga alias Kunhunha Umma v. 
Veloth Assenar? was a case where the personal remedy was not pursued and 
the charge was realised and was held to prevail ad against the purchaser of 
the property in execution of a money decree. In Q mi v. Province of 
Madras* the decree provided that plaintiff No. 1 should pay the court-fees 
and that plaintiff No. 2 should receive twenty- acres of land out of the pro- 
perties in suit in leu of maintenance. Government did not in that case: pro- 
ceed against plaintiff No. 1, who was made liable for the Court-fees and was 
held entitled to realise the amount from the twenty acres awarded to plaintiff 
No. 2. "It is thus clear that the Government is entitled to realise the charge ir- 
respective of whether the remedy tn personam is availed of or not, and also 
whether or not the property subject to the charge belongs to the party who is 
liable for fhe amount. 


A case where the property subject to the niece is proceeded against with- 
out pursuing the remedy tn personam is clearly indicative of the intention of 
the Government to realise the charge. This positian is not affected even if the 
decree awards the said property to the person’ who is also made liable to pay 
the court-fees. Therefore, if Government proceeds against the property sub- 
ject to the charge but takes a step which strictly is not necessary for enforce- 
ment of the charge, e.g., it issues a writ of attachment, it would not necessarily 
follow therefrom that Government Was pursuing only the remedy tn personam. 
Even if the said property is being realised through steps appropriate to the 
enforcement of a simple personal remedy, the charge which is created by a 
statute cannot tpso facto be wiped out and would still fasten on the property 
unless it was, ether expressly or by necessary implication, given up by Gov- 
ernment. Such an intention on the part of Government cannot, however, be 
inferred merely from the fact that it took a step which was not strictly neces- 
sary for enforcement of the charge. 


The position in the instant case, therefore, is that the respondent having 
purchased the property in pursuance of a first charge, his right cannot be de- 
feated by the appellant even if he had, prior to the sale, acquired title to the 
property as against the real owner, as the respondent gets an indefeasible title 
against all the world. In this view it is not necessary to consider other points 
urged in the appeal. 


The plaintiff appealed under the Letters Patent. 


G. R. Mudholkar, for the appellant. 
E. K. Thakur, for the respondent. 


Datar J. This is an appeal by the plaintiff under the Letters Patent from 
the judgment of Mr. Justice Bhutt delivered in Second Appeal No. 91 of 1948. 
A few facts may be stated before we consider the points that have been raised 
by Mr. Mudholkar on behalf of the appellant in this appeal. 

Survey No. 21 of mouza Anjangaon Bari, tahsil and district Amravati, orj- 
ginally belonged to one Kisan. He sold the land to the plaintiff who is the 
present appellant, on June 5, 1926. Kisan’s son Shrawan aggrieved by the 
transfer effected by his father filed civil suit No. 73 of 1928 in forma pauperis 
for avoiding the transfer and for possession of the land. Shrawan obtained 
a decree in the suit on November 30, 1929. It appears that there was an ap- 
peal preferred by the present plaintiff against the decree in favour of Shra- 
wan. That appeal came to be dismissed on April 9, 1931. It may be noted 
that the trial Court, when it passed a decree for possession in favour of Shra- 
wan, also passed’ the necessary orders for payment of- court-fees under 
O. XXXIII, r. 10, of the Code of Civil Procedure. The learned trial Judge 
ordered Shrawan to pay the amount of court-fees which would have been paid 
by him if he had not bean permitted to sue as a pauper. This amount of 


8 (1902) I. L. R, 25 Mad. 783, | r 4 [1948] Mad. 311,.:. 
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court-fees was under the said provisions declared to be the first charge on the 
subject-matter of the suit; In execution of this order for payment of court- 
fees, the Collector on behalf of the. State Government attached survey no. 21 
which was the subject-matter of the suit and brought it to.auction sale. It 
appears that this attachment was effected sometimé in the year 1935. There- 
after there were two attempts made for bringing the property to sale. We are 
told that in December 1937 the property was brought.to sale for the first time. 
For some reason or other which it ig not now necessary to investigate into, 
that sale was not completed. Then again, in January 1939, there was a second 
attempt to hold a sale. That attempt also proved abortive. Then finally on 
August 25, 1945, the auction sale was held and in the said auction sele the 
present defendant purchased the. property. The auction sale was confirmed 
on May 7, 1946, and the dorendanit was put in possession of the property gome- 
time in Ji uly 1948. 

It may be noted that although Shrawan had got a decree for pofsession of 
the property survey no 21, no attempt was made on his behalf when he was 
a minor to execute that decree or by himself within three years after he attain- 
ed majority. It is stated báfore us ‘that Shrawan was born on November 1, 
1923, and it is not now, therefore, disputed before us that the last date on 
which he could have himself executed the decree for possession. was on Novem- 
ber 1, 1944. Thereafter, the period for applying to execute the deeree expired 
and the present plaintiff, i in spite of the decree against him, continued in unin- 
terrupted possession till he was dispossessed in July. 1946 by the defendant 
in whose favour the auction sale had been held’and confirmed. The present 
suit has been instituted by the plaintiff for possession of survey no. 21 against 
the defendant on the ground that at the date of the auction gale he had be- 
came the owner of the property by ea of adverse possession for over 12 
years and, therefore, there was no ne t title or interest subsisting in Shra- 
wan which could be or which was put up for sale and auctioned in favour of the 
present defendant. The defendant contended that there was no adverse pos- 
sesion completed by the plaintiff and. that the plaintiff had not become the 
owner by right of adverse possession.: The defendant further contended that 
the State Government had a statutory and first charge over the property sur- 
‘vey no.-21 and in enforcement of that charge the property had bee brought 
to sale and. had been purchased by the defendant and, therefore, no question 
of the plaintiff’s title, even assuming that there was such title acquired by 
him by adverse possession, aroge as against the defendant who had purchased 
the property in execution of an order which had created a statutory charge in 
favour. of the State Government. The trial Court held that the plaintiff had 
acquired a title by adverse possession before the property was brought to sale 
in 1945 and, therefore, there, was no right, title or interest of Shrawan sub- 
sisting which could be put-up in auction and sold to the defendant. Accord- 
ingly, it made a decree in favour of the plaintiff. There was an appeal pre- 
ferred to the District Court by the defendant. The learned Additional Dis- 
trict Judge, however,: held that the property having been sold in enforce- 
ment of the statutory charge created in favour of the State Government, no 
question of adverse possession arose and accordingly he dismissed the suit and 
allowed the appeal. The same view was taken by Mr. Justice Bhutt in second 
ap if 

Now, the only TE, that arises in the’ present ‘appeal under the Letters 
Patent ‘ia whether the plaintiff can contend that he has become owner by right 
of adverse possession against the defendant who has pufchased the property in 
execution of the order in favour of the Government, which order created a 
statutory charge in their favour over the suit property. Mr. Mudholkar 
attempted «to: raise some points which have not been raised so far 
either in the trial Court or in the District Court or even in the High Court 
in second appeal, and those points were, firstly, that the present plaintiff could 

not be regarded as a party for p ones: of 8. 47 of the Code of Civil Procedure 
tnder. the provisions’ of O. , T: 18. «His contention, was.that when. the 
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trial Court purported to pass an order for payment of court-foes, the trial Court 
passed the order directing Shrawan to pay the court-fees and declared the 
charge upon the property of Shrawan. Therefore, says Mr. Mudholkar, it could 
not be said that the plaintiff would be a party under O. XX XIII, r. 13, as no 
order was passed against him or against his property under O. XXXL r. 10. 
The second point raised by Mr. Mudholkar was that the execution proceedings, 
which were taken out for enforcing the order as to the payment of court-fees, and 
the order which created a charge in favour of the Government were not shown 
to have been filed within time. In other words, the suggestion that was made 
by Mr. Mudholkar was that the sale having taken place in 1945, it was not clear 
upon the record that this sale. was held in execution proceedings started within 
12 years from the date of the order which was passed in-favour of the Govern- 
ment. Then the third point that was taken by Mr. Mudholkar was that when 
his client, namely, the present plaintiff, was not a party to the proesedings 
which ended in the auction sale having been if favour of the present defendant, 
those proceedings would be void as against him as at the time when the auction 
sale was held, the property, by reason of adverse possession for the statutory 
period, belonged to the plaintiff, and he not-havirlg been made a party to those 
proceedings, those proceedings could not be regarded in any way binding upon 
the present plaintiff. We must at once say that these questions which have been 
raised by Mr. Mudholkar necessarily involve investigation into further facts 
' and, therefore, even if these questions had been attempted to be raised in second 
appeal, he would not have been allowed to raise them for the first time in second 
appeal, and it is well settled that points which were not taken m second appeal 
cannot be allowed to be taken up for the first time in the Letters Patent Appeal. 
We, therefore, have not allowed him to take up and develop the points which 
are noted above. 

Then the point that survives for conmderation in this appeal would be: shat 
is the effect of a charge having been created in favour of the Government under 
O. XXXIII, r. 10, of the Code of Civil Procedure? In our view, this would be 
a statutory charge in favour of the Government and this charge will attach to ` 
the property over which it has been created, and if after this charge was declar- 
ed, as it was declared at the time when the trial Judge passed his decree, the 
property has been transferred or, as in this case, has bean taken forcible pos- 
session of by a purchaser in the position of the present nlaintiff, we do not see 
why the Government cannot enforce this charge against a trespasser who has 
come into possession of this property sometime after the charge has been created 
in favour of the Government. When we say this, we are assuming that the pro- . 
ceedings in execution that were prosecuted by the Government were valid and 
lawful proceedings against the necessary parties, and in this case, if the proceed- 
ings were started and if the property over which the charge was created had been 
brought before the Court for being put up fot auction, then it would not be an 
effective answer for the trespasser in the position of the present plaintiff to say 
that his property cannot be put up for sale. Now, consider this position from 
- another point of view. It is the contention of the plaintiff that he has become 
the owner of the property by right of adverse possession. We do not want to 
express our view as to whether in fact he has become the owner by right of 
adverse possession, But assuming that he has become such an owner by adverse 
possession for the statutory period, what is it that he gets after all from such 
adverse possession? The title which he gets no doubt will be a new title. Surely 
it will not be an assignment from the person against whom he was holding the 
property by adverse poSsession. But when the title that he geta is a new title by 
adverse possession, that title must necessarily correspond in quality and quan- 
tity to the title held by the real owner and when we come to examine the title 
which was held by the real owner at the time when the charge was made, we see 
that his title was not An absolute title. It had already been made subject to the 
charge that had. been created by the Court under O. XX XIII, r. 10. If, there- 
fore, after the creation of such charge the property has come to be held adverse- 
ly by. the plaintiff, as is now contended by Mr. Mudholkar on behalf of the 
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plaintiff, then he must also hold the property subject to the charge. In other 
words, the charge-holder can proceed against the property wherever tt lies and 
as it happens to be in e of the plaintift, the charge-holder, namely, the 
State Government, can proceed against the property and bring that property 
to sale, since there does not a pear to he any valid answer to the claim made by 
the Government. We, acco y, confirm the decree of this Court m second 
a and dismiss the a with costa. 

pees — Appeal dismissed. 


[NAGPUR BENCH] ° 


Before Mr. Justice Datar. 


BAHENA CHAMPAT v. KARNU SAMBHA* . 

Civil Procedure Code (Act V of 1908), O. XX, r. 14 Consent decree passed in swit for 
pre-emption whereby plaintiff gets right of pre-emption—Whether such decree has 
same effect as decree passed My Court itself under O. XX-——-Ttlle of pra-emptor in res- 
pect of property whether dates from date of payment of purchase-money—Substitu- 
tion of pre-emptor in place of person pre-empted whether takes effect from date of 
sale in favour of person pre-empted. 

A consent decree passed In a suit for pre-emption whereby the plaintiff gets the 
right of pre-emption has the same effect as the decree which could have been passed 
by the Court itself under O. XX, r. 14, of the Civil Procedure Code, 1908. ‘ 

Because the effect of pre-emption is substitution of the pre-emptor in place of the 
person who has pre-empted, it does not mean that such substitution takes effect from 
the date of the actual sale-deed executed in favour af the person pre-empted. 


Collector Stagh v. Madari La? and Md. Mustafa Husain Khan v. Sri Ram’, referred 
to. 


Tus facts appear in the judgment. 


' D. B. Padhye, for the appellant. 
N. L. Abhyankar, for the respondente. 


DATAR J. Survey No. 6 of mouza Wanjri, tahsil Wani, district Yeotmal, 
is sub-divided into several pot hissas.’ Survey No. 6/2 belonged to one Ram- 
chandra; survey No. 6/8 belonged to one Udhao and Nana; and survey No. 6/4 
belonged to Bahena, the present plaintif. Ramchandra, the occupant of survey 
No. 6/2 sold his holding (No. 6/2) to the present defendants on March 15, 1950. 
Thereafter, Nana, one of the co-owners of survey No. 6/8, filed Civil Suit 
No. 88-A of 1950 for pre-empting survey No. 6/2 which had been sold by Ram- 
chandra to the defendants, on the ground that the defendanta were strangers 
and, therefore, Nana had a right to Pear the said holding survey No. 6/2. 
On March 9, 1951, a consent decree was in the aforesaid suit giving in 
effect Nana the right of pre-emption. D tha the meanwhile, that is to say, on 
March 29, 1950, Udhao and Nana together sold their holding survey No. 6/8 to 
the present defendants. The plaintiff, the owner of survey No. 6/4, has fled 
the present suit for exercising her right of x reemption in respect of survey 
No. 6/8 sold to the defendants by Udhao and Nana. The lower appellate Court 
held that it could not be said that the sale in favour of the defendants effected 
on March 29, 1950, had been executed by Udhao and Nana in favour of the 
aF who were themselves not occupants. Accordingl¥, the learned appellate 

dge dismissed the suit. The plaintiff has come to this Court in second appeal. 

Mr. Padhye, who appears for the plaintiff, contends that the effect of the con- 
sent decree which was, passed on March 9, 1951, was to substitute Nana in place 
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of the original vendees (defendants) under the sale deed dated March 16, 1950. 
In other words, the contention is that Nana’s right must retrospectively ope- 
rate from March 16, 1950, which is the date of sale effected in favour of the 
defendants by Ramchandra. If this is the position, then Mr. Padhye proceeds 
to argue that on the date when Udhao and Nana sold survey No. 6/8 to the 
defendants, the defendants could not be stated to be the owners and, therefore, 
the occupants of survey No. 6/2. The contention no doubt appears to be attrac- 
tive, but I do not think that it is possible for me to accept it. This contention 
ignores the effect of the consent decree. The consent decree, if at all it was to 
operate as a decree for pre-emption, must stand on no higher footing than a 
decree which could have been passed by the Court itself under O. XX, r. 14, of 
the Code of Civil Procedure. In other words, it must have the same effect as 
the decree which could have been passed by the Court itself under O. XX, r. 14. 
Then-cl (b) of sub-r. (1) of r. 14 of O. XX seys that the plaintiff’s title to the 
property m question shall be deemed to havé accrued from the date of such 
payment (purchase-money) to be paid by the plaintiff. So, if the title of the 
pre-emptor in regard to the property in respect of which the right of pre-emption 
ig exercised dates only from the date when the Amount of purchase-money is 
paid, then it must mean that Nana in this case became the owner of.the pro- 
-perty sometime in March 1951. But Nana’s becoming the owner of the pro- 
perty in this way does not make any difference so far as the status of 
the defendants in regard to their sale-deed of March 29, 1950, is concerned. We 
have to see whether the sale-deed of March 29, 1950, was executed-by Udhao and 
Nana in favour of the persons who were themselves occupants. In this case, 
on that date, that is to say, on March 29. 1950, the defendants were the owners 
and also occupants of survey No. 6/3. Therefore, the right of pre-emption 
which is now sought to be exercised by the plaintiff cannot be so exercised as 
against the persons who were themselves occupants at the time when they took 
the sale deed from Udhao and Nana. Mr. Padhye has referred to two cases; 
one is reported in Colector Singh v. Madart Lal’ and the other in Md. Mustafa 
` Husan Khan v. Sri Ram.* He relies upon these cases for the proposition that 
the right of the pre-emptor dates back fo the date of the actual sale of the land 
in respect of which pre-emption is sought for. It must be noted that in neither 
of these two cases has there bean a reference to O. XX, r. 14. Further, to my 
mind only because the effect of pre-emption is substitution of the pre-emptor in 
- place of the person who has pre-empted, it does not mean that such substitution 
takes effect from the date of the actual sale deed which is executed in favour 
of the defendants. Therefore, in this case, it cannot be said that the plaintiff 
had the right to pre-empt the property of the defendants purchased by them on 
March 29, 1950. Accordingly the appeal fails and must be dismissed with costs. 


Appeal dismissed. 


1 [1985] A. I. R. Oudh 182 [3]. 2 2 [1937] A IL R. Al 202. 
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_ Before Mr. Justice Datar. - A 
BHIKULAĻ KEDARMAL AGARWAL v. KISANLAL RUDHMAL 
AGARWAL.* 

Civil Procedure Code (Act V- of 1908), O. XXX, r. 7; O. XXII, r. 3.—Application 

made by next friend under O. XXXII, r. 7, pending suit for partiion—Whether such 
application can be withdrawn—Court whether has power to prevent such withdrawal 
Compromise relied upon as partial adjustment of sult and decree in terms sought 
for to make it binding upon minor plaintiffs—Whether leave under O. XXII, r. 7, 
Necessary. 
An application made by the next friend of a minor under O. XXXTI, r. 7, ofthe 
Civil Procedure Code, 1908, for Igave to enter into a compromise, pending, a’ suit for 
partition, can be withdrawn by him and the Court has no power to prevent such with- 
drawal 
Shek Muhammad v. Muhammad Ammal; Karmal Rahimbhoy v. Rahimbhoy 
Habtbbhoy,* Doraswami Pillai v. Thengasami Pillai" Ranga Rao v. Rajagopala Raju‘ 
and Gulab Dei v. Vaish Motor Company, Etawah, referred to. 
If a compromise is relied upon as a partial adjustment of a suit for partition, and a 
decree in terms of such compromise is sought for, so as to make it binding also upon 
the minor plaintiffs, it must be shown that the necemary lenve was asked for and 
granted under the provisions of O. XXXIIL r. 7, of the Civil Procedure Code, 1908. 


A sort was filed for partition of a joint Hindu family property and the 
parties to the suit coristituted five sets and each of the five sets had one-fifth 
interest in the property. Pending the suit an application for recording a com- 
promise was subscribed to, by or on behalf of four groups including the plain- 
tiffs. -But the group consisting of defendants Nos. 4 to 7, vis. the heirs of one 
Ramjivan, expressed their inability to accept the terms of the compromise. It 
was submitted on behalf of these defendants by defendant No. 4, Mst. Sokori- 
bal, guardian-ad-ltiem of defendants Nos. 5 to 7 that she had no personal know- 
ledge about the property and hence she could not bind herself and the minor 
defendants Nos. 5 to 7, to the terms of the compromise, Later on, the plaintiffs, 
in order to show their bona fides, offered to exchange their own lst of property 
with that reserved for defendants Nos. 4 to 7 and further agreed to pay 
Es. 10,000 im cash over and above it, and later raised this offer to Re. 25,000. 
Defendants Nos. 2 and 3 also offered to exchange their lists and pay a sum of 
Rs. 20,000 to defendants Nos. 4 to 7. This happened on November 2, 1955. But 
even 80, defendants Nos. 4 to 7 expressed their inability to accept the terms. 
Therefore on November 30, 1955, plaintiffs filed an application to withdraw the 
offer of private partition dated December 15, 1954, and wanted a fresh partition 
by the Court. On December 2, 1955; defendants Nos. 2 and 8 also withdrew their 
offer. But on December 17, 1955, defendants Nos. 4 to 7 expressed their willing- 
ness to accept the terms of the compromise and pleaded that the plaintiffs and 
defendants Nos. 2 and 3 could no longer reaile from the partition, w ich was legal 
and binding on all the parties, as it was being effected by the major members 
and heads of the four branches of the family. On Decamber 17, 1955, defendant 
No. 4 as guardian-ad-litem of defendants Nos. 5 to 7 applied for the Court’s 
permission to accept the list, and on the same:date defendants Nos. 1 and 8 to 
10 also applied for recording the aforesaid compromise oe drawing up of a 
preliminary and final decree. 

The plaintiffs, however, contended that there could not be any effective parti- 
tion without the consent of all the parties and of the minors’ and 
without the Court’s permission, and as no previous leave was taken, there was 
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no lawfnl compromise, that the compromise was not in the mterest of the 
minor plaintiffs and that defendanta N og. 4 to 7 had greatly delayed the matter 
and the delay had prejudiced the plaintiffs irreparably. The trial Court refus- 
ed to record the compromise. . 


Defendants Nos. 1 and 4 to 10 appealed to the High Court Bench at Nagpur, 


M. B. Bobde, with J. R. Chandurkar, for appellants ee 1 to 8. 
M. N. Phadke, for appellants Nos. 2 to 5. 

8. 8. Deshpande, for appellant No. 3. 

D. %. Mangalmurti, for respondents Nos. 2 to 5. 

8. P. Chandekar for G. R. Mudholkar, for respondents Noa. 1 to 5, 
D. B. Padhye, for respondents Nos. 6 to 8. 


Dinis [His Lordship after stating thoefacta and dealing with points not 
material to this report, proceeded:] Assuming, however, that it is such an 
application, Mr. Bobde’s further contention is that the lower Court ought 
to have granted the necessary leave under’ O. XXXII, r. 7, of the 
Code of Civil Procedure. Plaintiffs Nos. 3, 4 and 5 and defendants 
Nos. 6 and 7 are still-mimora, No evidence whatsoever was led im the 
lower -Court to show how the ent mentioned in the application 
No. 20 was in the mterest and f aa beats of the minor parties. The 
learned trial Judge relied upon one ir ements namely, plaintiffs’ offer to 
exchange their share for that of defendants Nos. 4 to 7 and to pay the latter an 
additional sum of Rs. 25,000, and concluded that the plaintiffs’ share meluding 
those of the minor plaintiffs was prima faote inferior and that there ap 
no special benefit to the minor plaintiffs by the proposed compromise, 
absence of any other evidence, I cannot say that the conclusion thus reached. by 
the trial Judge is unjustified. It is significant to note that defendants Nos. 1, 
and 8 to 10 in their application Na. 80 describe the share allotted to defendants 
Nos. 4 to 7 as the best ligt according to tham and that it is in the interest of the 
minor defendants Nos. 5 to 7 and defendant No. 4 to accept that allotment. 
Further the learned trial Judge did not record any findmg as to whether the 

ent was in any way beneficial to the mmor defendants. Mr. Bobde 
also could not point to any evidence for showing how the arrangement was in 
the interest of the minor parties. I must, however, also state that Mr. Bobde 
submitted that I should call for a finding from the lower Court in this behalf 
after giving liberty to both parties to lead evidence, I have thought it un- 
necessary to do so as in my view the appeal can be disposed of without calling 
for any further finding. ` 

In Shaik Muhammad v. Muhammad Ammal! it was held that one of 
the defendants having withheld his consent to the:compromise it would be open 
to that defendant to agitate the matter and claim a partition of the properties 
in dispute afresh and on a different basis and as this obviously would not be in 
the interests of the minor, the compromise was not for the benefit of the minor 


. and should not be sanctioned. 


In the present case no application under O. XXXII, r. 7, Civil Procedure Code, 
was made at all by the next friend of the minor lanih, On the other hand, 
plaintif No. 2 in his application dated February e, 1958, clearly stated that no 
application for sanctioning the comprdmise had been made so far and that he 
did not also thereafter propose to apply for any such sanction. that 
application No. 20 waå itself also an application for leave under O. ae 
Civil Procedure Code, as contended by Mr. Bobde, it may be noted that that 
application was withdrawn when defendants Nos. 4 to 7 intimated that they 
were not in a position to accept it. Mr. Bobde says that plamtif No. 2 as the 
next friend of minor plaintiffs had no right to withdraw the application when 
once it had been solemnly filed m the Court. According to Mr. Bobde, the with- 
drawal of the application under the circumstances was 8 capricious withdrawal 


* 911. 0. 521, 
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without regard to the minors’ interests and it only entailed the removal of 
plaintiff No. 2 as minors’ next friend from the suit. I do not think the conduct 
of the next friend has any relevancy on the question whether he can withdraw 
an application under O.. XXXII, r. 7, and whether the Court has any power to 
prevent such withdrawal If the conduct of the next friend or a -ad- 
kitom is found to be adverse to the interests of the minor, the Court may in an - 
appropriate proceeding taken in that behalf remove such next friend or 
guardian om, and may appoint ang next friend or a guardian-adtiom. 
But can the Court thereafter compel the new next friend or the guardian-ad- 
litem to prosecute the application for leave which had been withdrawn by his 
predecessor ?. Reference 1s made to Karmali Rahimbd v. Rahimbhoy Habb- 
bhoy! and Doraswams Pillat v. Thungasams Pilai.® the first case certain 
objections had been filed on behalf of the minor plaintiffs to the accounts sub- 
mitted by the defendants. Therbafter as a result and in pursuance of some com- 
promise between the plaintiffs’ guardian-cdlstem and the deferldants, the 
objections were withdrawn and there was a decree. The minor plaintiffs on 
attaming majority sought to Impeach the decree that the compromise had not 
been sanctioned by Court. The Court held that there was an arrangement 
to withdraw from the opposition and as such arrangement had never been laid 
before the Court, the plamtiff would.be entitled to impeach the decree 
and reopen the account. Thus in this case the withdrawal of objections was an 
integral part of the compromise which was never laid before the Court for its 
sanction. In the present case the withdrawal of the applicatin No. 20 was no 
part of the compromise, but was clearly in repudiation of it. In Doraswame 
Pilas v. Thungasams Pilat a suit which was being conducted on behalf of the 
minor was withdrawn unconditionally though the Court asked the mimor’s 
| Junior Vakil whether he wanted to withdraw with permission to bring a fresh 
suit. The High Court in revision found that the minor’s Junior Vakil at the 
instance of the next friend was acting most prejudicially to the interest of the 
minor. There was also evidence to show that the withdrawal wes brought about 
by defendant No. 1 himself and that the suit was withdrawn by reason of 
defendant No. 1 having promised to give to the plaintiff his share after the suit 
was withdrawn. If the withdrawal of the suit by the next friend was in pur- 
suance of an agreement or compromise entered into with the defendant without . 
the leave of the Co it was voidable at the instance of the mmor. In this 
view the Madras High Court followed Karmali Rakimbhoy v. Rahtmbhoy 
Habibbkoy. i 

That the Court cannot compel the next friend or guardian-ad-4tem to ask for 
leave to enter into the compromise has been clearly laid down in a Rao v. 
Rajagopala RajuS where it was held that inasmuch as leave of the Court had 
not been asked for and the guardian had objected to the Court passing a decree 
in terms of the compromise, the Court had no power to enforce the compromise 
even though the terms of it might appear to be beneficial to the minora. The 
game view is taken in Gulab Des v. igh Motor Company, Fiawah+ where it 
was observed that if before leave under O. r. 7, Orvil Procedure Code, 
was granted the guardian changed her mind and did not want the compromise, 
it was impossible to force the compromise on the minor. 


Even, therefore, assuming that application No. 20 was an application for 
leave under O. ea an Code of Civil Procedure, I have no doubt that the 

laintiffa were well wi their rights when they withdrew the application on 

ovember 30, 1955. By a further application dated February 6, 1956, plaintiff 
No. 2 made it obviously clear that he was not asking for leave under O. XXXII, 
r. 7, at all. 


Mr. Bobde, however, says that if there is a difficulty in recording the com- 
promise and In passing a decree in terms thereof so far as minor plaintiffs are 
concerned, then those plaintiffs may be dropped from the record of the suit, as 


1 (903 EEE 27 Mad. 87, $ (1890) I. L. R. 23 Mad. 378. 
1903) L L. B. 277 Mad. 877. % (1925) I. L. R. 47 AD. 782, 783. 
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they are not necessary parties to the present suit where partition is claimed by 
one branch as against the other branches of the family. Mr. Bobde relies upon 
the passage occurring in Mayne’s Hindu Law, 11th ed., at para. 459, where the 
learned author states that where partition is claimed as between branches of 
the family the heads of the branches alone need be made parties. In the present 
case the head of the branch to which minor plaintiffs and their father belo 

their grand-father-plaintiff No. L It is true that it would have been cient 
if plaintiff No. 1 alone had filed the present suit as representing his branch. But 
“when, as here, the other members of his branch have joined in the institution of 
and have been made 60 nomines parties to the suit, I do not see how I can remove 
them ffom the suit on the ground that they need not have been joined in the 
suit, They may not be necessary but are indeed proper parties to the suit. In 
the same paragraph the learned author has stated that when partition is claim- 

ed between the branches of the family, it is, of course, open to the other mem- 
bers to apply to be made parties. In the présent suit, all the plaintiffs have 
together prayed for their 1/5th share in the family property. en the Court 
can pass such a decree in their favour I do not think there is any power in the 
Court to remove the minor plaintiffs from the sui 

Mr. Bobde then contended that there was no need in the present case to ask 
for any leave under O. XXXII, r. 7, of the Civil Procedure Code for a com- 
promise being entered on behalf of the minor parties to the suit. His argument 
was that plaintiff No. 1 was the head and the manager so far as his branch was 
concerned. As such head or manager he had under Hindu Law the undoubted 
right to enter into a bona fide compromise with the other branches of the family 
go as to make such compromise binding upon the minor members of his branch. 
Such a compromise can be brought about even during the pendency of a suit 
for a partition as in the present case. To such a compromise the provisions of 
O. XXXII, r. 7, of the Civil Procedure Code, cannot apply as the next friend of 
the minor plaintiffs i is not plaintiff No. 1 the head or the manager of his branch 
but laintiff No. 2. In support of his contention Mr. Bobde relied upon Vannan 

anga Rao and Udayammat Achi v. Umayal Aohkt.2 In neither of these 
cae was there any question of recording a compromise and passing a decree 
in terms thereof under O. XXIII, r. 3, of the Code of Civil Procedure so as to 
make it binding upon the minors ‘who are so nomines parties to the suit. These 
cases were considered and distinguished in a later case of the same High Court 
reported in Ramanathan Chettiar v. Veerappan Chettiar. In that case, 
it was held that when the manager and other adult members are parties 
and the minor coparceners are also impleaded as 60 nomine parties it is true that 
the manager or the father does not lose his capacity as such to represent the 
minor coparceners and enter into a valid compromise binding on them. But 
when a minor coparcener is represented in a suit by some one else other than 
ethe father or manager, a decree cannot be passed binding on the minor without 
the minor’s guardian applying to the Court for the necessary leave under 
O. XXXTI, r. 7, of the Civil Procedure Code. It was further held that whera 
in a suit against a minor a next friend or guardian-ad-litem has been appoint- 
ed he alone can represent the minor and the Karta of the family or the father 
of the minor cannot enter into a compromise go as to bind the minor unless the 
guardian-ad-ittem is a party to it. The reason underlying the decision was that 
the manager’s right to represent the minor for the purpose of a compromise 
regarding the suit claim was taken away by some one else acting as guardian or 
next friend in the suit. 

It is also to be noted*that in the present case the compromise stated to have 
been entered into by plaintiff No. 1 as the manager of his branch was not at all 
a concluded compromise as it had not been entered into with all the remaining 
branches of the family. Defendants Nos. 4 to 7 representing one branch were 
not parties to the compromise. In any case I have no doubt whatever that if a 
compromise is relied upon as a partial adjustment of the suit, and a decree in 


1 [1987] A. I. R. Mad. 448. g 3 [1955] II M. L. J. 602. 
2 [1944] A. I. R. Mad. 289. 
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terms of such compromise is sought for so s.to make it binding also upon the 
minor plaintiffs, it must be shown that the necessary leave was asked for and 
granted under the provisions of O. XXXII, r. 7, of the Code of Civil Procedure. 

Finally, Mr. Bobde urged that the compromise should at all events be held 
binding upon the parties thereto and upon those who had subsequently assented 
to it and, therefore, it should be recorded and a decree passed thereon in so far 
as such parties are concerned. I do not think it is possible to accept this con- 
tention either. If the compromise is given effect to in this way, it would be 
giving effect to some thing which the parties themselves did not agree to. The 

urt would be making out a new compromise which the ies themselves did 
not make. The compromise mentioned in the application No. 20 states ipara, 2 
that plaintiffs Nos. 1 to 5 have 1/5th share. In paras. 7 and 8 it is stated that 
property mentioned in the list marked as No. 5 remained for the plaintiffs and 
that they have become full and*exclusive owners thereof. If these clausts are 
not to affect the minor parties, vifriations will have to be suitably mađ in them; 
but this the Court cannot do in the absence of consent from the parties concern- 
ed. Besides, it must be remgmbered that the compromise relied upon by the 
appellants relates to the tion of some of the suit properties into several 
shares. It is obvious that the mterestsa of plaintiffs Nos. 1 and 2 and minor 
plaintiffs Nos. 3, 4 and 5 are inseparable. A partial adjustment of the kind as 
now suggested by Mr. Bobde does not lead to the finality of the contest between 
the parties to the suit. It only leads to further complications and tends to pro- 
‘tract the litigation. A similar contention was raised in Lakshmana Chetii v. 
Chinnathamds Chetii! where it was held that the suit being a suit for partition 
. among the members of an undivided Hindu family, a partial adjudication in such 
a suit was impossible and, therefore, the agreement must be held to be altogether 
incapable of being acted upon under s. 375 (now under O. XXIL, r. 3) of the 
Code of, Civil Procedure. 

As all the contentions raised by Mr. Bobde fail, the appeal must be dismissed 


with costa. 
Appeal dismissed. 


: i Before Mr. Justice Vyas ond Mr. Justice Datar. 

PARWATIBAI VASUDEO ABHYANKAR v, SHRIDHAR 
-NAGESH KAPRH.* 

Bombay Rents, Hotel end Lodging House Rates Control Act (Bom. XLVI of 1947), 
Sec. 13(2)—Bombay Rents, Hotel and Lodging House Rates Control (Second Amend- 
ment) Act (Bom. LXI of 1953), Sec. 9(2)--Effect of Act LXI of 1953 upon proviso 
in Explanation to s. 13(2) of Act XLVI of 1947—Plaintiff acquiring interest in lands 


tencate—Whether plaintiff can -be looked upon as landlord of lands and entitled to 
; l . 
The effect of the deletion of the proviso in the Erplenation below s. 13(2) of the 


were in pomseesion of the defendants who were the tenants of the vendor. 
Qn April 24, 1948, the plaintHf filed a sult against the defendants for possession: on 
the ground that be wanted the lands for his personal occupation and obtained a decree 
in 


his favour the pendency of the defendants’ appeal the proviso in the 
Explanation to s. 18(2) of the Bombay Rents, Hotel and Lodging House Rates 
1 (1900) L. L. B. 24 Mad. 328. ian 7 of 1h), eran ti the deorse 
* Deidad. Nowember 23, 1957. Seoond by N. K. Vani, Oivi J Junior 
Appeal No. 33 of 1085, from. the decision of A. Wai, in Otvil Bait No. 57 of 1948. 
T. Zambo, Assistant Judge, Satara, in Civil e 
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Control Act, 1947, was deleted by the Amending Act No. LXI of*1953, and the effect 


acquired his interest In the premises after the first day of January 1947, even so — 
he could be deemed to be a landlord. On the question whéther in view of this 
the plaintiff was entitled to possession as a landlord af the defendants:— 
Held, that what was done by the amending Act must relate back to the date when 
the original Act was passed, 
that the plaintiff, therefore, must be Jooked upon as a landlord of the lands, not- 
withstanding the fact that on the first day of January 1547, he did not have any 
interest In these lands, and 
tMat, therefore, the plaintiff was entitled to the possession of the lands. 
Shamrao Parulekar v. State of Bombay, Keshoram Poddar v. Nundo Lal Mallick; 
Hutchinson v. Jauncey,® Lachmeshwar Prasad v. Keshwar Lal, Patterson v. Ala- 
‘béma, Minnesota v. National Tea Co.* Sunder Vithaldas v. C. L. Sheshan" Harman- 
bhai Nathabhai Patol v. Mangal Shiva Kumbhit and Sudlyu Ramji v. Mahammed 
Isak’ referred to. 


THe facts appear in the judgment. \ 


K. J. Abhyankar, with P. G. Kher, for the appellants. 
M. A. Bane, for the respondent. 


Vyas J. This is an appeal by defendants Nos. 1 and 2 and it arises out of a 
judgment and decree passed by the learned Assistant Judge at Satara in Civil 
Appeal No. 67 of 1950 which in its turn arose out of a judgment and decree 
passed by the learned Civil Judge, J. D., Wai, in Crvil Suit No. 57 of 1948. 
The learned Civil Judge, by the decree passed by him on January 3, 1950, 
directed that the defendants do deliver possession of the sift properties to the 
Eo As regards the future mesne profits, the decree directed that those 

determined under the provisions of O. XX, r. 12(c), of the Civil Procedure 
Code. From the said decree passed by the trial Court, defendants Nos. 1 and 2 
” went in appeal before the District Court, North Satara, at Satara, and that was 
appeal No. 67 of 1950. The learned Assistant Judge, who heard that appeal, 
confirmed the decree of the trial Court and dismissed the appeal with costs. 
From that decree of dismissal of appeal, defendants Nos. 1 and 2 have preferred 
the present second appeal. \ 

The properties, which are the subject-matter of this litigation, are 8. Nos. 1156, 
1157 and 1157A of Wai. The total area of these three properties admeasures 
156 sq. yds. The plaintiff contends that the above-mentioned property, be 
S. Nos. 1156, 1157 and 1157A of Wai, is of his ownership. According to the 
plaintiff’s contention, this property originally belonged to one Krishnabai, wife 
of Pandurang Pawaskar Kriahnabai was in possesion and enjoyment of this 
property. On January 4, 1926, Krishnabai sold this erty (S. Nos. 1156, 
1157 and 1157A) to Vinayak Chintaman Devarukhkar for Ra Thereafter, 
Devarukhkar rented the entire suit property to defendant No. 1. To start 
it was an oral lease and the only rent payable by defendant No. 1 to Devarukh- 
kar was Rs. 9 per year. Since then, says the plaintiff, the defendants who to- 
gether constitute a joint Hindu family have been in possession of this property 
as tenants. In course of time, defendant No. 1 executed two rent notes in favour 
of Devarukhkar and those are exhs. 105 and 106. Exhibit 105 is dated June 
80, 1929, and exh. 106 is dated January 25, 1939. The plaintiff says that he pur- 
chased the abovementioned entire suit property—S. Nos. 1156, 1157 and TISTA 
of  Wai—from Devarùkhkar under the sale-deed dated June 16, 1947. The 


5&4 Bom. L. R. 877, 8.0. 920. 
i (1027) I> B. 64 T A. 108; m0. 29 Bom. 7 (1949) sisal by e es an 
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plaintif’s case is that, pursuant to that sale-deed, he became the full owner of 
the suit property. He contends that the defendants are his tenants. 
The p tiff’s case then is that as he wanted possession of the above-men- 
tioned property for his personal occupation, he gave a registered notice to defen- 
dant No. 1 terminating his tenancy. Defendant No. 2 is the son of defendant 
No. 1 and the Ree says that they are members of a joint Hindu family and it 
is, therefo t defendant No. 2 is also made a party to the present suit. Then 
the plaintiff says that, according to his knowledge, defendant No. 2 obtained a 
sale-deed in respect of the above-mentioned suit property from a stranger, one 
Waman Bapu Saitavadkar, the latter purporting to act as a Mukhtyar on behalf 
of Bapu Chingnshet. Therefore, says the plaintiff, he has asked for am alter- 
native relief, viz. that he has claimed possession of the suit property on the 
ground of his title in case the defendants were to deny his ownership. It is ° 
upon these contentions that the plaintiff has brought the present suit to,recdver 
possession of the suit property, S* Nos, 1156, 1157 and 1157A of Wai, from the 
defendants together with future mesne profits. 

The plaimntiff’s suit was resi by defendant No. 2 who is the son of defen- 
dant No. 1. Defendant No. F remained ex parte. Defendant Nos. 2’s conten- 
tions are that Krishnabai was not the owner of the suit property at all, nor her 
alleged vendee Devarukhkar was the owner of it. A ing to defendant No. 2, 
Devarukhkar was never in possession of the suit property. As Devarukhkar 
had no interest whatever in the suit property, says dafendani No. 2, the plain- 
tiff, who contends that he purchased the suit property from Deak, 
would derive no title to the suit property: Then it is the contention of defen- 
dant No. 2 that the suit property originally belonged to the joint family of one 
Balashet Pawaskar, his sons and d-sons. This Balashet Pawaskar had two 
eee and Chingushet. i et had a son Vasudev alias Bapushet. 

ba’s wife was Radhabai. Now, as I have just said, defendant No. 2’s 
contention is that the suit property originally belonged to the joint family of 
Balashet Pawaskar, his sons and grandsons. © Ultimately, this property devolved 
upon Vasudev alias Bapushet as the sole surviving coparcener of that family. 
Aceording to defendant No. 2’s contentions, Vasudev alias Bapushet was the 
absolute owner of this property and he (defendant No. 2) purchased this pro- 
perty from him (Vasudev alias Bapushet) under the sale-deed dated August 
25, 1947, which was subsequently rectified on October 1, 1948. In pursuance 
of this sale-dedd, says defendant No. 2, he became the full owner of the entire 
suit property. 

Then the further contentions of defendant No. 2 are that there was no rela- 
tionship of a landlord and tenant between the plaintiff or his predecessors-in- 
title and himself so far as the suit property is concerned. Defendant No. 2 says 
that whatever rent notes might have been passed by defendant No. 1 im 
favour of the plaintiff’s vendor, they were not binding upon him. But, even in 
ease it be held that defendent No. 2 was a tenant al with defendant No. 1 
of the plaintiff, even so the notice given by the plaintiff to the defendants, ter- 
minating the tenancy, was tot given according to law. A yet another conten- 
tion of defendant No. 2 is that the plaintiff does not reasonably and bona fide 
need the suit property for his personal occupation and on this ground also he 
(plaintiff) is not entitled to recover possession of this property from the defen- 
dants. Defendant No. 2 contends that pursuant to the provisions of the ex- 

lanation to s. 18 of the Rent Act, the plaintiff cannot claim the status of a land- 
ord. ue is upon these contentions that the plaintiff’s suit is resisted by defen- 
dant No. 2. + 

The learned Judge, who heard and decided the suit, came to the conclusion, 
upon the evidence before him, that the plaintiff had proved his title to the suit 
property. The learned Judge, relying upon the sale-deed dated June 16, 1947, 
passed by Devarukhkar in favour of the plaintiff, held that the plaintiff was the 
owner of the suit property. Then the learned Judge held that defendant No. 1 
was the tenant of Devarukhkar to start with and thereafter he was the plaintiff's 
tenant and so far as defendant No. 2 was concerned, he was a member of the 
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tenant’s family. Consistently with this view of the matter which the learned 
Judge took, he held that it was not necessary for the plaintiff to give to defen- 
dant No. 2 a legal notice to quit. According to the view of the learned Judge, 
the notice which was given by the plaintiff to defendant No. 1 was a sufficient 
legal notice, Then, on another question of fact also, the learned Judge decided 
in favour of the plaintiff and that was that the learned Judge held that the 
plaintiff reasonably and bona fide required the suit property for his personal 
occupation. So far as defendant No. 2’s claim of title to the suit property 
was concerned, the learned Judge held that defendant No. 2 had failed to prove 
it, All these questions are questions of fact and it is not open to this Court, in 
seconds appeal, to go into these questions of fact. The learned Judge of the 
lower appellate Court went carefully and exhaustively through all the evidence 
- which was pertinent to these questions of fact and, having done so, he came to 
` the: conclusion that all these questions of fast were rightly answered by the 
learned Judge of the trial Court. We musty therefore, accept those findings, 
viz. that the plaintiff has proved his ownership of the suit property, that the 
plaintiff reasonably and bona fide requires the ce property for his personal 
occupation and that defendant No. 2 has failed%to prove his title to the suit 
property. The learned Judge of the trial Court had further come td the con- 
clusion that Devarukhkar’s possession of the suit property had already become 
adverse and that upon that ground also defendant No. 2’s contentions deserved 
to fail. Upon this question of fact also tHe learned Assistant Judge in appeal 
agreed with the view of the learned trial Judge. It would not be open to us in 
second appeal to go into that aspect of the case as well. We must also accept 
the finding that Devarukhkar’s possession of the suit property had already be- 
come ‘adverse before the property was sold by De to the plaintiff on 
June 16, 1947. 

The learned advocate Mr. Abhyankar appearing for the appellants-defen- 
dants Nos. 1 and 2 frankly realises the position that upon all these questions of 
fact mentioned above, the findings of the learned Assistant Judge in appeal are 
conclusive and it would not be open to this Court in second appeal to disturb 
those findings. He has, therefore, confined himself to the issue of law. Now, 
the issue of Jaw is issue No. 5 out of the issues framed by the learned Assistant . 
Judge. Issue No. 5 as framed by the learned Assistant Judge reads: 

“Is the plaintiff entitled to possession as a landlord of the defendants In view of the 
explanation to a. 18(2) of the Bombay Rent Control Act which is deleted by the amend- 
ment of the Rent Act during the pendency of the appeal?” 

The learned Assistant Judge found this issue in favour of the plaintiff and held 
that in view of the fact that the explanation to s. 18(2) of the Rent Control Act 
as it originally stood was deleted by the Amending Act No. LXI of 1953, the 
plaintiff was entitled to claim possession of the suit property as being a landlord 
of the defendants. It is this view of the learned Assistant Judge which is 
challenged by Mr. Abhyankar for defendants Nos. 1 and 2 in the present appeal. 

Mr. Abhyankar says that when the suit of the plaintiff was filed—and it was 
filed on April 24, 1948—the explanation to sub-s. (2) of s. 18 of the Rent Con- 
trol Act as it originally stood was in force. Now, this was how the explanation 
to sub. (2) of s. 18 as it originally stood read: 

“For the purposes of clause (g) of sub-section (1), a person shall not be deemed to 
be a landlord unless he has acquired his interest in the premises at a date prior to the 
tbeginning of the tenancy, or the first day of January 1947, whichever is later or, if the 
interest has devolved on him by inheritance or succession, his predecessor-in-title had 
acquired the interest at a sdate prior to the beginning of the tenancy, or the first day of 
January 1947, whichever is later.” 

Now, Mr. Abhyankar says, and he says quite rightly, that the interest of the 
plaintiff was acquired in the suit property on June 16, 1947, by virtue of the 
sale-deed which was passed in his favour‘by Devarukhkar. Therefore, relying 
on the above-mentioned lanation to s. 13(2) of the Rent Control Act, Mr. 
Abhyankar says that the plaintiff shall not be deemed to be a landlord in res- 
pect of the suit property. Consistently with this submission of Mr. Abhyankar, 
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he says that-since jhe plaintiff shall not be deemed to be a landlord of the defen- 
oe shall not be entitled to claim possession of the suit property from the 
endants. 


Now, it is to be noted that by the Amending Act No. LXI of 1953 (subs. (2) 
of s. 9 of the Amending Act), cl. (a) and the proviso in the explanation below 
sub-s. (4) were deleted; and the effect of the deletion was that, although a person 

iming to be a landlord may have acquired his interest in the premises after 
January 1, 1947, even so he’ could be deemed to be a landlord. | 

Now, the question in this appeal is: what is the effect of the Amending Act: No. 
LXI of 1958 upon the explanation below sub-s. (2) of s. 18 of the Rent Control 
Act? Having heard Mr. Abhyankar at considerable length on this pofmt, we 
have come to the conclusion that the Amending Act introduced a change in the 
provisions of sub-s. (2) of s. 18 of the Rent Control Act. As soon as the change 


‘was introduced, the Amending Att finished itself. Its purpose was served out. 


The Amending Act had no indep&ndent existence and, therefore, what*was done 
by the Amending Act must relate back to the date when the orginal Act was 
passed. It is settled upon aughority that the amending statute must be taken 
to have been written with the‘bame ink and pen with which the original statute 
was passed. This is the same thing as to say that so far as the provisions of 
this amending Act are concerned they must relate back to the date upon which 
the original statute was passed. In the case of Shamrao Parulekar v. State of 
“Bombay,' which was decided by five learned Judges of the Supreme Court, the 
learned Chief Justice Patanjali Sastri, Mr. Justice Mahajan, Mr.- Justice 
Mukherjea, Mr. Justice Das and Mr. Justice Boge, the question of construction 
of the amended Act was considered, and it was held that the construction of an 
Act which had been amended was governed by technical roles and the rule 
was that, when a subsequent Act amended an earlier one in such a way as -to 
incorporate i or a part of itself, into the earlier Act, then the earlier Act 
must thereafter read and construed (except where that would lead to a 
repugnancy, inconsistency or absurdity) as if the altered words had been writ- 
ten into the earlier Act with the same pen and ink and the old words scored 
out so that thereafter there was no neéd to refer to the Amending Act at all 
Their Lordships pointed ont that this was the rule in England. Bearing this 
rule in mind, said their Lordships, it would be seen that the Act of 1950, which 
came up for construction in that, case, remained the Act of 1950 all the way 
through even with its subsequent amendments. Therefore, observed their 
Lordships, the moment the Act of 1952, which also came up for construction 
in that case, was passed and s. 2 came into operation, the Act of 1950 meant 
the Act of 1950 as amended by s: 2, that is to say, the Act of 1950 due to expire 
on October 1, 1962. 

Then again, in the case of Keshoram Poddar v. Nundo Lal Mallick,? the Cal- 
cutta Rent Act, 1920, came up for construction. ‘The said Act enabled a land- 
lord or tenant of premises in Calcutta to obtain from the Controller appointed 
under the Act a certification of the standard rent of the premises, with a right to 
apply for revision of his order to the President of the Calcutta Improvement 
Tribunal. By subs. (4). of s. 1, the Act was to ‘‘be in force for a period of 
three years.’’ For these words an amending Act of 1923 substituted the words 
‘until the end of March, 1924.” <A further amending Act of 1924 substituted 
11927” for “11924” and provided that, after the words ‘‘until the end of March, 
1927,’’ there should be inserted : m j 

“provided that after March 31, 1924, this Act shall cease to apply to any premises 
the rent of which exceeds Rs. 250 a month...” - i ° : 
The appellant in that case, who was a tenant of premises of which the rent ex- 
ceeded Rs. 250, applied in November; 1922, to the President of the Calcutta 
Improvement Tribunal to revise.an order certifying the standard rent, but the 
application had not been heard by March 31, 1924. It was held by their Lord- 


1 (1952) 54 Bom. L. B. 877, 8.0. R. 868. 
2 (1927) L. R. 54 I. A. 152, 8.0. 29 Bom. L. 
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ships of the Privy Council that upon the true construction of the Act as amend- 
ed, the appellant was entitled to have his application for revision heard and 
determined by the President, whose decision would be final under the Act. In 
the body~of the judgment of the Judicial Committee delivered by Viscount 
Dunedin, his Lordship observed (p. 155) : 

“The Act is the Act of 1920. It was a temporary Act and would have expired in 
three years from its inception, but by subsequent amendments tts life was prolonged 
until March 81, 1924. It was, therefore, a living Act at the moment of the application 
to the President. Then there is the proviso. The view taken by the learned judges is 
that the effect of the proviso is to make the Act a temporary Act ending at March, 1924, as 


regards the higher valued premises, bút an existing Act until 1927 as to other premises. ` 


Their Lordships think that this is an erroneous view. As above said, the Act of 1920 
still lives until 1927. The effect of the proviso is just as if the werds therein had been 
indefted in the original Act, and the Act must be ^so read at the present time.” 

The important words, with great respect, are the words ‘‘the effect of the proviso 
is Just as if the words therein had been inserted in the original Act, and the 
Act must be so read at the present time.” Thisg@s the same thing as saying that 
the words of the proviso must be taken to have written with the same mk 
and the same pen with which the original Act was written.. 


In Hutchison v. Jauncey' the tenant of a house within the protection of the 
Rent Restriction Acts sub-let, in October 1945, two rooms in it, sharing the use of 
the scullery for cooking with the sub-tenant. The sub-tenant subsequently 
bought the house subject to the tenancy, and in his capacity as. landlord 
he served a valid notice to quit on the tenant expiring on April 25, 1949, 
and, on the tenant’s refusing to comply with it, on May 25, he issued 
a plaint claiming possession. that date as the law then stood, the tenancy 
‘was not within protection of the Rent Restriction Acts owing to the sharing 
of the use of the scullery. On June 2, 1949, that is to say, after the issue of a 
plaint, the Landlord and Tenant (Rent Control) Act, 1949, came into force. By 
s8. 7, 8-and 9 of the said Act, the protection of the Rent Restrictions Act was ex- 
tended to the various cases where the tenant ‘‘shared’’ occupation with others, 
and by s. 10 it was provided that those three sections: 

“shall apply whether the letting In question began before or after the commencement 
‘of this Act, but not so as to affect rent in respect of any period before the commencement 
thereof or anything done or omitted during any such period.” 

, The case was heard on July 22, 1949, and upon that date the county court Judge, 
applying the rule enunciated In Prout v. Hunter,? held that the law applicable 
was the law applicable at the date of the issue of the plaint and made an order 
- aR The tenant appealed, and m appeal Evershed M. R. said 

p. 579): | i 

“The question, therefore, really is: since a summons had been imsued before the Act 
came into force, did the landlord acyutre rights ‘pursuant to the law as it stood befate 
the Act was passed, and are those rights unaffected either by the exprens language of or 
by the necessary implication to be drawn from ss. 9 and 10 af the Act of 19497" ` 
I have already mentioned above that the Landlord and Tenant (Rent Control) 
Act, 1949, came into force on June 2, 1949. The question which was posed by 
Evershed M. R. was answered by him im these words (p. 683): 

. “:. Differing, therefore, as I do with diffidence, fram the county court judge upon 
any matter in which county court judges are so peculiarly experienced, I have come to the 
conclusion here that he wrongly applied the principle of Prout v. Hunter and the other 
cases, and that the rigit answer is that this Act retrospectively applies to protect and 
save the tenant in this case.” 

Then again, in Lachmeshwar Prasad v. Keshwar Lal,® the learned Judges of 
«the Federal Court held that in deciding an appeal involving a question of 
money-lending in Bihar, the Federal Court was entitled to and should apply s. 7 


1 Load] S E B. 786 3 (1940) 45 Oal W. N. 68. 
2 [1934] 2 E. B. 736. ° 
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of ‘tig Bihar Monpy-Lenders Act (VII of 1989), although the said Act might 
have been passed after the decision appealed from was given, because the 

* Federal Court had to substitute a judgment which the High Court should have 
had to pass if it were then hearing the case and the High Court would be 
bound to apply s. 7. The learned Judges referred to the case of Patterson v. 
Alabama! in which the learned Chief Justice Hughes had made these obser- 
vations : 

“We have frequently held that in the exercise of our appellate jurisdiction we have 
power not only to correct error in the judgment under review but to make such disposi- 
tion of the case as justice requires. And in determining what justice does require, the 
Court is bound to consider any change, either in fact or In law, which has sugervened 
since the judgment was entered.” 

The view which was taken in Patterson v. State of Alabama was re-affirmed by 
the Court in a subsequent case Minnesota v. National Tea Co. It wag, there- 
fore, clear that upon a question® of construction of a statute which’ has been 
amended, the Courts in England and United States have consistently taken the 
view that in determining wha justice does require, the Court is bound to take 
into consideration any either in fact or in law which might have super- 
vened mce the pronouncement of the judgment by the Court below, that is to 


gay, even at the ntaga o5 the appeal. 


In Sunderj Vit v. C. L. Sheshauw?, which was decided by the learned 
Ghief Justice on April 1, 1949, the question of ing an ordinance which 
Was after the Judgment was delivered by the 8 Cause Court Judge, 


but before the revision, was considered. It was a revision application by the 
plaintiff, and the plaintiff’s contention was that he needed the premises reason- 
ably and bona-fide. The learned Small Cause Court Judge accepted the plain- 
tiff’s contention. Nevertheless, the learned Judge came to the conclusion that 
on a consideration of the balance of convenience, the balance was in favour of 
the tenant, and he, therefore, dismissed the plaintiff’s suit. After this judgment 
was delivered by the Small Canse Court Judge, a Full Bench of the Bombay 
High Court held that the new Rent Act was retrospective only in a limited 
gense and that the new Act was not applicable to the cases which had been filed 
in the Small Cause Court at the date when the old Act was in force. In view 
ee this position, the plaintiff filed a revision application from the order of the 
ausge Court Judge. The said revision application was admitted by Mr. 
Tastice Jahagirdar. It was admitted on January 7, 1949. Thereafter, on 
February 3, 1949, the Government of Bombay passed an Ordinances, being Ördi- 
nance No. 1 of 1949. That ordinance provided that no order or decree passed 
between February 18, 1948, *and the date upon which the ordinance came 
into force, Le. February 8, 1949, could be questioned only on the ground 
that the suit or proceedings should have been decided and disposed of in accor- 
dance with the provisions of the new Act and not in accordance with the provi- 
sions of the old Act or wice versa. Therefore, when the plaintiff’s revision ap- 
plication came up for hearing before the learned Chief Justice, what the plain- 
tiff was attempting to do was to question the order passed by the learned § 
Cause Court Judge upon the ground that the learned Judge should not have 
passed such an order under the new Act, but that he should have passed the 
order under the old Act. The learned advocate Mr. Maniar, who was appearing 
for the plaintiff, contended in that revision application that s. 4 of the Ordinance 
could not affect his client’s vested right which had come into existence by reason 
of the admiasion of his client’s revision application. Mr. Maniar’s contention was 
that when the revision application of his client was admitted, there was no Ordi- 
nance and Mr. Maniar said that, but for the Ordinance, the revision application 
would have succeeded. In dealing with this contention, te learned Chief Justice 
said that what he had to consider was what the law was, not when the revision ap- 


1 (1835) 204 U. 8. 600 at 607; T9 Law ed. 3 (o, decided Dy Chante No. 16 
1082 


of 1949, decided by Chagia an April 1, 
2 (1940) 300 U.S, 551, at p. 555; 84 Law ed, 1948 (Unrep -). i 


1182 THB BOMBAY LAW REPORTER. [VOL Lx. 


Jana was admitted, but what the law was on the day upon which the revision 
P RTEA was being decided by the learned’ Chief Justice. The learned Chief 

ustice took the view that there could be no doubt that as the law stood on the date 
on which the revision application came to be heard, the Court was precluded from 
questioning the order made by the learned Small Cause Court Judge upon the 

pone upon which Mr. Maniar for the plaintiff-applicant sought to challenge it. 
other words, the learned Chief Justice took the view that, the law which the 
Court was called upon to administer in that revision application was not the law 
as it stood at the date when the revision application was admitted, but the law as 
it obtained upon the date on which the application was being disposed of. 

~The gffect of the abovementioned decisions is that, although cL (a) and the pro- 
viso which occurred below sub-s. (2) of s. 18 of the Act were deleted by the Amend- 
ing Act No. LXI of 1958, the effect of the deletion must relate back to the date 
upon which the original Act was passed, and once effect is given to this position 
in law, if must clearly follow that the plaintiff must be looked upon as a landlord 
of these premises, notwithstanding the fact that on January 1, 1947, he did not 
have any interest in these premises. As I have nas above, he purchased 
these premises on June 16, 1947. 

Mr. Abhyankar for defendants Nos. 1 and 2 has invited our attention to a deci- 
gion of a Division Bench of this: Court in Harmanbhat Nathabhai Pagel v. 
Mangal Shiwa Kumbhar.' Harmanbhai Nathabha v. Mangal Shiva was heard 
and decided by Mr. Justice Dixit and myself on January 17, 1957. The original 

laintiffs were the applicants in that application and it was contended on their 
Phat that they were entitled to recover possession of the premises. as, pending 
the litigation, the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, was amended by Bombay Act LXI of 1953 and as the effect_of the amend- 
ment was to delete the word a erat from cl. (+) of sub-s. (1) of a 18 of 
the Act. Now, cl. (4) of subs. (1) of s. 18 of the Act as it stood before the 
amending Act of 1953 was passed by the Legislature, read: 

“where the premises are land, such land is reasonably and bona fide required by 
landlord for the erection of a new residential building.” 

By reason of the amendment, which was introduced by Act LXI, of 1958, it was 
provided that cL (+) of sub-s. (2) of s. 18 was to read: 

“where the premises are land; such land is reasonably and bona fide required by the 

landlord for the erection of a new building.” 
It is, therefore, clear that by-reason of the amendment, the word ‘*residential’’ 
which occurred i in cl, (+) as it originally stood was deleted and a question arose 
what effect should ‘bé given to the deletion. The view which was taken by this 
Court in that case was thus expressed by Mr. Justice Dixit and myself: 

“The general rule is that ‘every legislation, which affects the rights of the party, is 
prospective and not restrospective. The effect of’ accepting the contention urged on 
behalf of the applicants is that to so hold we would be required to hold that section 13, 
sub-section (1), clause (i), as amended, is retrospective and not prospective. But there 
is this difficulty in the way of the applicants, the difficulty being that the applicants 
would succeed only upon the basis that the applicants required the premises reasonably 
and bona fide for the erection of a new residential building.” 

This Court said that it had to look to the cause of action as it existed on the date 
of the suit and it was obvious in that case that.the cause of action was founded 
upon the contention that the S reasonably and bona fide required 
the premises for the erection of a new residential building. This Court in 
that revision application’ took the view that the plaintiffs had failed to show 
that they reasonably and bona fide required the premises for the erection of a 

new ‘residential building and accordingly it dismissed the application. It is 
true that in that case Mr. Justice Dixit and myself took the view, which Mr. 
Abhyankar i is contending for, in the present case. But the view which we took 
being not in consonance with the decision of the Supreme Court in Shamraa 
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Parulekor v. State of Bombay we do not feel bound by it. We stated in that 
that the eff affect of accepting the contention which was preased on behalf of 
ihe. applicants was that we would be required to hold that s. 43 gub-s. (1), al. (4) 
as amended was retrospective and we thought that to so hold would be contrary 
to the general rule of construction. As I have stated above, in Shamrao Parule- 
kar v. State of Bombay, the learned Judges of the Supreme Court point- 
ed out that the moment the Act of 1952 was passed and s. 2 came into opera- 
tion, the Act of 1950 meant the Act of 1950 as amended by a. 2 of the Act of 1962. 
In other words, a. 2 of the Act of 1952 was given a retrospective effect. More- 
ae the oe which has precisely arisen for decision m the present case did not 
bhai Nathabhat Patel v. Mangal Shiva Kumbhar, and, sthere- 
ore, we were not called upon- to consider the effect which an amending statute 
would have on the Act which is amended. 

Mr. Abhyankar next invited qur attention to a decision of this Court: in 
Sudkya Ramp v. Mahammed Isgk.1 It was held by Mr. Justice Bévdekar 
and Mr. Justice Jahagirdar in that case that it was a general principle of the 
common law of Hogland, whick had been followed in India, that no statute 
should be construed so as to YAve a retrospective operation unless its language 
was such as plainly to require that construction.” The learned Judges said 
that this meant that, when the effect of the adoption of what may be called the 
literal construction would be to take away a vested right, the Court would be 
slow to accept such a construction and would insist upon its being satisfied that 
that was the intention of the Legislature. It is to be noted, however, that the 
learned Judges in that case did not consider the effect which an amending Act 
would have on the provisions of the Act amended. That being so, the decision 
in that case would not be of much assistance to defendants Nos. 1 and 2 in the 
pen appeal 

Mr. Abhyankar bad no other point to press before us. The point of law 
which he has argued before us has not impressed us for the reasons stated above. 
Tn our view, issue No. 5 of the issues framed by the learned Assjstant Judge 
Was correctly answered by him. 

The result, therefore, is that the appeal must fail ane be dismissed with costs. 


Appeal dismissed. 


CRIMINAL REVISION. 


E Before Mr. Justice Vyas and Mr. Justice Kotval. 


D. K. MERCHANT v. THE STATE OF BOMBAY.” 

Bombay Prohibition Act (Bom. XXV of 1949), Secs. 244, 6A(6)—Whether alcohoHe con- 
tent of substance an absolute criterion of tts fitness or unfitness for use as intoricat- 
ing Hqgwor—Prosecution launched upon contention that medicinal preparation contain- 
ing 8% per cent. alcohol—Board of Experts not consulted whether such medictnat 
preparation unfit for use as intoricating Uquor—Valdity of prosecution. ; 

Before the State launches a prosecution under the Bombay Prohibition Act, 1949, 
upon the contention that a particular medjcinal preparation is fit for use as intoxi- 
cating liquor, it must satisfy itself that it is fit for use as intoxicating liquor and this 
gatisfaction under the Act is to be reached only upon a consideration of the advice 


tendered by the Board-of Experts under s. 6A(6) of the Act. The Court must have - 


evidence before it before it can pronounce that a certain medicinal preparation is fit 
or unfit for use as intoxicating Hquor and that evidence cannot be furnished by a 
mere alcoholic comtent of the preparation concerned. 


1 (1948) 52 Bom. L. R. 128. 1857, the arder of conviction and 


April 23/24, 1958. Criminal Re- sentence ee ee 
ein Applica ee NE 274 of 1058, from the Judicial First Clam (Railways), 


order passed by F. H. Lala, ind Additional Poona, in Ouse No. 101 of 1956. 
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The nature of all the constituents of a medicinal preparation and the quantity in 

which these constituents can be considered fit for use are factors’which have a mate- 

rial bearing on the fitness or unfitness for use of the medicinal preparation as intoxi- 

cating liquor and unless there is evidence on these points, tt would be incorrect to 

deduce from a mere alcoholic proportion in a substance that it is fit for use as intoxi- 
cating Hquor. 


Tew facts are stated in the judgment. - = 


Leon D’Soues, with K. P. Karnik, for the applicant-accused. 
Y. V. Chandrackud, Assistant Government Pleader, for the State. 


VYAS J. This revisional application which is filed by D. K. Merchant, the ~ 
accused in Criminal Case Me ue yee 1958 Lge ry a and decided by the 
learned Judicial geo errr oona, raises an interest- 
ing poihį of law under tt Bombay Pro bijon = 1949. 

The accused was convicted by the learned Magistrate of an offence under 
a. 65(a) of the Bombay Prohibition Act, 1949, ee he was sentenced to suffer 
six months’ rigorous imprisonment and to pay aine of Re. 1,000 or in default 
to suffer three months’ further rigorous imprisonment. On an appeal by the 
accused to the Court of Seasion at Poona, the learned 2nd Additional Sessions 
Judge, Poona, confirmed the order of conviction and sentence passed upon the 
accused and he dismissed the appeal of the accused. It is from this order of dis- 
miæal of his appeal by the learned 2nd Additional Sessions Judge, Poona, that 
the accused has come in revision to this Court. 

Now, the facts which gave rise to the prosecution of the accused may be briefly 
stated. The prosecution gtory is that the accused imported from Hyderabad-Wadi 
to Dehu Road on or about September 19, 1955, a spirituous drug labelled as 
‘‘Cina 4-X’’, 18,568 bottles of this substance, contained in 140 wooden cases, 
were imported by the accused. No excise duty was paid in connection with 
this import. e Upon these facta, the prosecution contended that the accused had 
alee ta the provisions of s. 108 and a. 65, eL (4) of the Bombay Prohibi- 
tion Act. : 

Accordmg to the prosecution, the damna containing 18,568 bottles of 
Cina 4-X was booked at Sehore (Bhopal) to Wadi (Hyderabad) on September 
12, 1955. The consignment was booked by the Central India Chemicals Ltd. 
and the consignee was N. Vazir & Company, Wadi (Hyderabad). The con- 
signment reached Wadi on September 19, 1955. Upon that date the consignee 
N. Vazir & Company took delivery of the co ent and immediately there- 
after N. Vazir & Co. re-booked the consignment i the accused D. K. Merchant 
at Dehu Road. The consignment arrived at Dehu Road station on September 
21, 1955. Upon that day the accused met the Head Coaching Olerk at the 
Dehu Road station and he asked for delivery ee the consignment. On that 
occasion the accused handed over the original railway receipt to the Head 
Coaching Clerk and it was a receipt regarding the above-mentioned consign- 
ment. The Coaching Clerk said that the accused would have to be taken to the 
station master. Thereupon, the accused said- that he would return to take the 
delivery of the consignment.. So saying, the accused left the Dehu Road rail- 
way station., The original railway receipt eo Sig the consignment re- 

mained with the station authorities gt Dehu Road. e accused did not turn 
up to take the delivery, with the result that the Station Master later informed 
the police authorities that the consignment im question was smelling of alcohol 
Thereupon, the police attached the consignment on September 24, 1955. 
Upon these facta, the police prin aeaa the aecused for offences punishable 
under s. 65(a) and s. 108 of the bay Prohibition Act. 

The defence of the accused was one of denial of guilt. He contended that he 
was not the conus of the 18,568 bottles of Cima 4-X. He also con- 
tended that Cina 4-X was a medicinal preparation and further that it was 
unfit for use as an intoxicating liquor. The Courts below held, upon the evi- 
dence before them, that the accugpd had imported the consignment containing 
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18,568 bottles of Gina 4X. They also held that the substance in question, viz. 
Cine 4-X was a medicinal preparation and they further came to the conclusion 
that this medicinal preparation was not unfit for consumption as an intoxi- 
cating liquor. Upon this view of the matter which was taken by the Courts 
below, the trial Court convicted.the accpsed under s. 65(a) of the Bombay Pro- 
hibition Act and the lower appellate Court confirmed the said conviction. 

Now, the learned advocate Mr. D’Souza appearing for the applicant D. K. 
Merchant does not dispute the finding of fact that the goods in question were 
imported by the applicant. There is also no dispute before us as to the finding 
recorded by the Courts below, viz. that Cina 4-X which was imported by the 
accused was a medicinal preparation. The controversy in this case entres 
round the question whether Cina 4-X was fit or unfit for use as an intoxicating 
liquor. The learned Assistant Government Pleader contends that it was fit for 
use as an intoxicating liquor, wĦereas the learned advocate Mr. oe con- 
tends that it was unfit for consunfption as such. 

Now, 8. 2, cL (24), of the Bombay Prohibition Act defines ‘liquor’. a defl- 
nition provides t ‘liquor’ igfIudes spirits of wine, (denatured spirits) wine, 
beer, toddy and all liquids isting of or containing alcohol and any other 
intoxicating substance which the State Government may, by notification in the’ 
Official Gazette, declare to be liquor for the purposes of the Act. Then there 
ig 8. 24A of the Act which says that nothing in Chap. III of the Act shall be 
deemed to apply to any medicinal preparation Soer alcohol which is unfit 
for ‘use as intoxicating liquor. Now, in this the Courts below have held - 
that the substance Cina 4-X which was imported by the accused was fit for 
use as intoxicating liquor, because its alcoholic content was 82 per cent. as 
certified by the Chemical Analyser. This conclusion, in our view, is not sound. 
A mere alcoholic content of a substance is not an absolute or unerring criterion 
of its fitness or unfitness for use as intoxicating liquor. In this case, as I have 
said, there was 82 per cent. ethyl alcohol in 4-X which was imported by 
the accused. There is no evidence as to the constituents in the remaining 18 
per cent. except that one of these constituents was aetherio nitrosis. We do not 


‘know what quantity of these constituents in the remaining 18 per cent. can be 


consumed without proving injurious to health. Constituents in a medicinal 
preparation are fit for use according to a prescribed standard. If the medi- 
cinal preparation is sought to be used as an intoxicating liquor, the said pres- 
cribed standard is likely, almost certain, to be exceeded. It is clear, therefore, 
that the nature of all the constituents of a medicinal preparation and the quan- 
tity in which these constituents can be considered fit for use are factors which 
have a material bearing on the fitness or unfitness for use of the medicinal pre- 
paration as intoxicating liquor, and unless there is evidence on these points, it 
would be incorrect to deduce from a mere alcoholic proportion in a substance 
that it is fit for use as oe liquor. 

When the Legislature put s.. 24A on the statute book, it became necessary to 
provide for a machinery for the determination of fitness or otherwise of a medi- 
cinal preparation for use as intoxicating liquor, and the Legislature itself pro- 
vided for that machinery. That provision is made in s. 6A of the Act. Since 
such a provision is made in the Act by the Legislature, it is clear that the in- 
tention of the Legislature was that the said machinery must be resorted to 
whenever a question arises whether a particular medicinal preparation is fit 
or unfit for use as intoxicating liquor. When the Legislature expressly pro- 
vides for a machinery for a certain purpose, it cannot be validly contended that 
the said purpose may be fulfilled in some other way. When a question arises 
whether a medicinal preparation is fit or unfit for use as intoxicating liquor, it 
is not left to the option of the State to determine that question in any manner 
which is considered appropriate by it. It must adopt the method provided by 
the Act in that behalf and the method is provided in s. 6A. Section 6A says: 

“(1) For the purpose of determining’ whether— 
(a) any medicinal or toflet preperation containing alcohol, or i i 
(b) any antiseptic preparation or solution eqnutaining aconel or 
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(c) any flavouring extract, essence or syrup containing alcohol, $ 
ts or is not an article unfit for use as intoxicating liquor, the State Government shall 
constitute a Board of Experts,...” 

These provisions are not merely’ directory; they are mandatory. There is in- 
herent evidence to show that the provisions of s. 6A are mandatory. If we turn 
to cl. (6) of s. 6A, this is what el. (6) provides: 

“It shall be the duty of the Board, to advise the State Government on the question 
whether any article mentioned in sub-section (1) containing alcohol is unfit for use as 
intoxicating liquor and on such other matters incidental to the said question as may be 

to it by the State Government. On obtaining such advice the State Govern- 
ment shall determine whether any such article is fit or unfit for, use as intoxicating liquor 
ar not and such article shall be presumed accordingly to be fit or unfit for use as intoxi- 
cating, liquor, until the contrary is proved.” 
It is elda, in our view, upon the examinatiqn of the language of cl. (6) of 
s. 6A, that whenever an occasion arises before the State for determination whe- 
ther a medicinal preparation is fit or unfit foÑ use as intoxicating liquor, it 
must refer the matter to the Board of Experts, ider the advice tendered by 
the Board and then in the light of that advice decide whether the article is fit 
or unfit for nse as intoxicating liquor. It is obvious that before the State - 
launches a prosecution upon the contention that a particular medicinal pre- 
aration is fit for use as intoxicating liquor, it must satisfy itself that it is fit 

r use as intoxicating liquor and this satisfaction under the Act is to be reach- - 
ed only upon a consideration of the advice tendered to the State by. the Board 
of Experts. The prosecution launched without consulting the Board of Ex- 
perts is, therefore, invalid. In this cage, it is not disputed that the matter was 
not referred to the Board of Experts and, therefore, neither the State nor the 
Court has the benefit of the opinion of the Board of Experts. The Court must 
have evidence before it before it can pronounce that a certain medicinal pre- 
paration is fit or- unfit for use as intoxicating liquor and that evidence cannot 
be furnished by a mere alcoholic content of the preparation concerned. 

For the reasons stated above, we are of the view at the prosecution of the 
accused in this, case must fail. Accordingly, the revision application filed by 
the accused is allowed and the order of conviction and sentence passed upon 
the accused by the learned Magistrate, which was confirmed in appeal by the 
learned Judge, is reversed. Fine, if paid by the accused, must be refunded to 
him. The accused is acquitted and ordered to be discharged. The property 
to be returned to the accused after one month from the date of this order. 


Bail bond cancelled. | 
mal Conviction and sentence set aside. 


—_ 
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Before Mr. Justice Vyas and Mr. Justice Kotval. 
STATE v. SHARIF BHAT JAMALBHAT.* 
Citizenship Rules, 1956, Sch.’ OT; cl 3; 30(1)(2)-—Citizenshitp Act (LVII of 1955), Sec. 
18(2) (h)—-Constitution of India, art. 19—Whether cl. 3, Sch. III of Citizenship Rules, 

1956, ultra vires art. 19. ; 
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Mohamad Khan v. Govt. of Andhra Pradesh, dimented from. 


Tue facts appear in the judgment. 
Y. F. Chandrachud, Assistant Government Pleader, for the State. 
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Vyas J. . This ig a reference made by the learned Sessions: Judge of Baroda 
and it raises a question whether cL 8, sch. ITI, of the Citizenship Rules, 1956, 
is «Hra vires art. 19 of the Constitution. The reference arises in this way: 
In the case of State v. Sharifbhai Jamalbhai, which is pending in the Court of 
the Judicial Magistrate, First Class, First Court, Baroda, the accused Sharif- 
bhai Jamalbhai is being Apan for an infringement of the’ Sa of 
el. 7 of the Foreigners Order, 1948, which infringement is punishable 
under s. 14 of the Foreigners ’ Act, 1946. Sharifbhai was ae in Baroda on 
December 7, 1933. He has produced a birth certificate in support of that fact. 
He was living i in Baroda till the year 1951. He has produced two ration cards 
exhs. 8 and 7 to show that he was drawimg ration for himself and his Heople 
in the years 1949 and 1951 in Baroda. He has also produced exh. 6, a muster 
roll of the Yamuna Mills, Baroda, to show that till December 1951 he was 
serving the said mills, It would appear that Sharifbhai left India pe ot 
to Pakistan in January 1952. Me lived in Pakistan from Jan 1952 till 
August 1954. Thereafter, it may be noted that this‘is not disputed, he 
entered India ‘on the basis off Pakistani passport. It is not disputed that a 
Pakistani passport would be ed only to a Pakistani national and to none 
else. After the Pakistani p rt was issued to the ‘accused on August 8, 
1954, he approached the High Commissioner for India in Pakistan for obtain- 
ing a visa, and the High Commissioner granted him a visa under the ‘© cates 
gory. Now, a visa under the ‘C’ category could only be granted to a Pakistani 
national. The visa which was granted by the High Commissioner for India in 
Pakistan to the accused under the ‘C’ category was endorsed on November 6, 
1954, on the passport of the accused... It would appear that a few days after 
November 6, 1954, the accused entered India. On June 18, 1957, a notice was 
served upon the accused by the District Superintendent of Police, Baroda, call- 
ing upon him to leave India within one month from the date of service of the 
notice as he was a foreigner. The accused did not comply with the notice and, 
therefore, on July 31, 1957, a complaint was filed against him, and the charge 
which was made inst him was that he had infringed the provisions of cl. 7 
of the Foreigners er, 1948, and had frend committed an offence pane 
able under a. 14 of the Foreigners Act, 1 


Now, the contention ‘of the State is one the fact that the accused had on 
August 3, 1954, obtained a passport from the Government of Pakistan, which 
was a Pakistani passport, is conclusive proof of the accused having voluntarily 
acquired the citizenship of Pakistan before August 3, 1954. For this conten- 
tion, the State relies upon el. 8, sch. UI, of the Citizenship Rules, 1956. On 
‘ the other hand, it is the contention of the accused that el. 8, ach. IL, of the 
Citizenship Rules, 1956, is ura vires art. 19 of the Constitution and, there- 
fore; he could not be said to have committed an infringement of el. 7 of the 
Foreigners Order, 1948. 

Now, cl. 8, sch. ITI, of the Citizenship Rules, 1956, is in these words: 


“The fact that a citizen of India has obtained on any date a passport from the Gov- 
E pa eter E E E T 
quired the citizenship of that country before that date.” 

Tt may be noted that cL 8, sch. ILI, of the Citizenship Rules, 1956, is a rule of 
evidence framed by Government under the rule-making power conferred upon 
the Government by s. 18 of the Citizenship Act, 1955, read y with r. 80, sub-r. (2) 
of the Citizenship Rules, 1956. Section 18, sub-s. (2), cL (k) of the Citizen- 
ship Act, 1955, provides that the Central Government may, by notification in 
the Official Gazatte, make rules to carry out the purposes of this Act and in 
particular and without prejudice to the generality of certain powers, such rules 
may provide for the authority to determine the question of aé¢quisition of citi- 
senahip of another country, the procedure to be followed by stich authority and 
rules of evidence relating to such cases. It is pursuant to this power conferred 
upon the. Central Government under s. 18 of the Citizénship ‘Act,’ 1955, that 
the. Citizenship Rules, 1956, were framed, ad- amongst the Citizenship Bules 


i 
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we find r. 30. Sub-rule (1) of r. 30 says that if any question arises as to 
whether, when or how any person has acquired. the citizenship of another coun- 
try, the ‘authority to determine such question shall, for the purposes of s. 9(2), 
be the Central Government. Then there is sub-r. (2) which provides that the 
Central Government shall in determining any such question have due regard 
to the rules of evidence specified in Seh. IO. I have stated above that cl 8 
of Sch. ILI, which says that the fact that a citizen of India has obtained on 
any date a ‘passport m the Government of any other country shall be con- 
clusive proof of his having voluntarily acquired the citizenship of that country 
before that date, is a rule of evidence. Now, the question is whether this rule 
of evWlence is slira vires art. 19 of the Constitution. Having considered the 
position carefully, we have come to the conclusion that cl. 8, ech. ILI, of the 
Citizenship Rules, 1956, is not sira vires art. 19 of the Constitution. It is 
true’ that art. 19 of the Constitution providés, amongst other things, that all 
citizens hall have the right to. move freely throughout the territory of India 
and to reside and settle in any part of the terrory of India [cls. (d) and (e)]. 
It is also true that art. 5 of the Constitution prides that at the commencement 
of the Constitution, every person who has hi domicile in the territory of 
India and who was born in the territory of India, or either of whose parents 
was born in the territory of India, or who has been ordimarily resident in the 
territory of India for not leas than five years immediately preceding such com- 
mencement, shall be a citizen of India. It is necessary, however, to bear two 
things in mind: Article 7 of the Constitution provides that, notwithstanding 
anything in arts. 5 and.6, a person who has after the first day of March 1947 
migrated from the territory of India to the territory now included in Pakistan 
shall not be deemed to be a citizen of India. In this case it is clear that in 
January 1952 the accused left India and migrated to Pakistan. He resided in 
Pakistan for nearly two years and eight months; and it was only upon obtain- 
ing a Pakistani passport from the Government ‘of Pakistan and a visa under 
the ‘C’ category from the High Commissioner for India in Pakistan that he 
entered India sometime in November 1954, that is to say, nearly two years and 
eleven months after his migration from India to Pakistan. Under these cir- 
cumstances, notwithstanding the fact that at the commencement of the Consti- 
tution the accused had his domicile in the territory of India and notwithstand- 
ing the fact that he was born in the territory of India; it is clear that by 
reason of his migration from the territory of India to the territory of Pakistan 
in January 1952 he ceased to be deemed to be a citizen of India. 

The next important pomt to be remembered is that although a person may be 
a citizen of a particular country to start with, there is nothing to prevent him 
from abandoning that citizenship and acquiring a citizenship of another coun- 
try. Now, when a question arises of a person relinquishing his citizenship of 
one country and acquiring & citizenship of another country, it has got to be 
decided upon evidence and it is in that context that a rule of evidence 1s framed 
by the Central Government under the rule-making power conferred upon the 
said Government by s. 18 of the Citizenship Act, 1955.. The said rule of evi- 
dence provides that the fact that a citizen of India has obtained on any date 
passport from the Government of any other country shall be conclusive proof 
of his having voluntarily acquired the citizenship of that country before that 
date. It is in the light of this rule of evidence that a question of a person 
having voluntarily acquired the citizenship of another country has to be iced 
ded when such a question arises for decision. It may be emphasised again 
the context of this poitt that on August 8, 1954, the passport which eae ead 
obtained for returning to India was a Pakistani passport which could only be 
issued to a Pakistani national. Unless the accused had represented to the Qov- 
ernment of Pakistan that he was a Pakistani national or that he had volun- 
tarily acquired the citizenship of Pakistan, such a passport could not have been 
issued to him. Then again, upon the said assport there was an endorsement 
of a visa which was issued by the High Commissioner for India in Pakistan 
under the ‘C’ category. It is not disputed that a visa under the ‘C’ category 
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could only be issupd to a Pakistani national. This is clear from para. 37, page 
12, of the Law of Passport and Visa by M. A. Malik, 1953 edition. There are 
various categories of visa, for instance, categories A, B, C, D, E and F. If 
we turn to the provisions regarding the issue of category do visas, it would 
appear that such visas might be granted to Pakistani nationals who were not 
eligible for, or who did not require, visas of categories A, B, D, E and F or 
transit visas, but who wished to visit India. A visa under category ‘O’ would 
be valid for specified places in India and for a single journey of specified 
duration not exceeding three months. It was a visa under this category (cate- 
gory ‘C’) which was issued to the accused by the High Commissioner for India 
in Pakistan. It was this visa which was endorsed upon his Pakistani pasport 
on November 6, 1954. From what has been stated above, it is clear that unless 
the accused had given the Government of Pakistan to understand that he had 
voluntarily acquired the citizenship of Pakistan and that his purpose in enfer- 
ing India was to visit the specifigd place, namely Baroda only, and afay there 
for a duration not exceeding months, he would not have been able to 
secure a ort to leave P nor would he have been able to get a visa 
from the High Commissioner @or India in Pakistan to enter India. It is in 
the context of these circumstances that the question of whether the accused 
had given up his citizenship of India has to be decided, and when such a ques- 
tion has to be decided, there has got to be a rule of evidence to assist the Courts 
in deciding it. It is this rule of evidence which is found in el. 3, sch. UI, of 
the Citizenship R 1956. As I have stated above, pursuant to the power 
conferred upon the tral Government under s. 18 of the Citizenship Act, 
1955, the said Government had power to frame such a rule. Under r. 80, sub- 
r. (1), of the Citizenship Rules, if any question arises as to whether, when or 
how any person has acquired the citizenship of another country, the authority 
to determine such question shall be the Central Government; and then there is 
sub-r. (2) which says that the Central Government shall in determining any 
such question have dua regard to the rules of evidence specified in sch. LI. 
All that art. 19 of the Constitution says is that a citizen of India shall have 
certain rights. Article 19 does not envisage the position that would arise if 
the citizenship of India is abandoned and citizenship of another country is 
acquired. If a question arises whether the person concerned has acquired the 
aa of another country, it has got to be answered with the assistance 
of the rule of evidence contained in el. 3, ach. ILI, of the Citizenship Rules. 
Accordingly, we have come to the conclusion that ol. 3,sch. II, of the Citizen- 
ship Rules, 1956, is not Hra wires art. 19 of the Constitution. 


It ig true that in the case of Mohamad Khan v. Govt. of Andhra Pradesh! 
it was held by the learned Judges that a passport was not the basis of legal 
evidence to establish the fact of citizenship and that it merely embodied a re- 
quest to a foreign Government to allow the bearer free passage and afford 
him every assistance and protection. ‘The learned Judges in that case took the 
view chat the fact that a -passport was issued by a Government to a citixen did 
not make it a piece of evidence in-a Court of law to establish that fact and 
they said that cl. 3, sch. III, of the Citizenship Rules was ‘a device which bar- 
red the persons concerned from establishing that they had not acquired the 
citizenship of Pakistan. With great respect, we are unable to share the view of 
the learned Judges of the Andhra Pradesh High Court. When a person leaves 
India without obtaining an Indian passport and migrates to Pakistan, lives 
there continuously for two years and eight months, then represents to the 
Government of Pakistan that he is a national of Pakistam and gives the High 
Commissioner for India in Pakistan to understand that he wishes to enter India 
with the purpose of staying not longer than three months in a specified place, 
vix. Baroda only, we do not’ understand why all -this should not amount to 
lagal evidence of his own conduct to show that he has voluntarily acquired the 
citixenahip of Pakistan. The fact that the accused left India ‘in "5 anuary 1952 
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without caring to obtain an Indian passport would, in our view, be evidence of 
his own conduct to show that he had no intention to return to India. Had he 
then intended to continue his citizenship of India, he would have obtained a pass- 
port from the Government of India and elso a visa to visit a particular place 
or places in Pakistan for a specified duration of time. He deliberately refrain- 
ed from adopting that course, because his object in going to Pakistan, in our 
view, was not to stay there merely for a specified duration of time, but the 
object was to leave India and settle down in Pakistan; and he did not think of 
re-entering India for two years and eight months thereafter. It is clear that 
the learned Judges in Mohamad Khan’s case took the view that a mere act of 
the @ecused in obtaining a Pakistani passport, which was only ‘ʻa link im the 
chain of international intercourse’’, was no evidence to show his voluntary 
acquisition of citizenship of Pakistan, because they seemed to think that if the 
actused wished to re-enter India from Pakistan, there was no other remedy 
open to him but to secure a Pakistani passpom and, therefore, he was helplessly 
obliged to obtain a Pakistani’ passport. el ed Judges appeared. to think 
that the accused had only two alternatives ore him, and the alternatives 
were: (1) either to obtain a Pakistani passporf¥and enter India, or (2) give 
up the idea of entering India. With very great respect, we are unable to 
agree. If the accused had not abandoned his citizenship of India and if he had 
not voluntarily acquired the citizenship of Pakistan, he, whilst in Pakistan, 
could have, and should have, applied to the Government of India for an Indian 
passport, stating that although he had been a resident in Pakistan for over two 
years, he*had continued to be a citizen of India, that he wanted to return to 
India and, therefore, he wanted an Indian passport. We cannot believe that 
the accused did not know that this procedure was available to him. In our 
view, he purposely avoided it. It is not correct to say that even though the 
accused had all along continued to be a citizen of India, he could not have 
effected re-entry into India without a Pakistani passport. This aspect of the 
case, which in our view is a vital and fundamental aspect, appears, with great 
respect, to have been overlooked in Mohamad Khan’s case. The learned Judges 
observed in that case that the irrebuttable presumption referred to in cl 8, 
sch. III, of the Citizenship Rules, 1956, had the effect of depriving a person’s 
right without enquiry. With great respect, we are unable to see what further 
enquiry was necessary in a case where a person living’ in Pakistan and pretend- 
ing to be a citizen of India did not apply, as he ought to have, to the Govern- 
ment of India for an Indian passport, but instead obtained a Pakistani pass- 
port and a visa (for only a temporary stay in India) which only a Pakistani 
national could obtain. What further enquiry is necessary when a person does 
all this, having in the first instance left India without an Indian passport and 
having thereafter settled down in Pakistan without making reentry in India 
for two years‘and eight months! 

In our view, the fact that the accused did not move for an Indian passport, 
but made a representation to the Government of Pakistan that he wanted a 

akistani passport, which could only be issued to him if he was a Pakistani 
national, and obtained a visa in category ‘C’ which only a Pakistani national 
could secure, is legal evidence to establish the fact that at the time when he 
asked for a Pakistani passport and the visa, he was a citizen of Pakistan. 

In the result, we hold that r. 3, sch. ITI, of the Citizenship Rules, 1956, is 
not ulira vires art. 19 of the Constitution. We are not called upon to decide 
in this case whether r. 3, sch. ITI, of the Citizenship Rules is within: the rule- 
making power conferred upon the Central Government by a. 18 of the Citizen- 
ao Act, 1955. — a i 

e direct that the papers be returned to the learned Sessions Judge of 
Baroda for transmitting them to the Judicial Magistrate, First Class,. First 
Court, Baroda, for disposing of the-case against the accused, which is pending 
in his Court, in the light of this decision. 


een 
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APPELLATE CIVIL. 
[RAJKOT BENCH] 


Before Mr. Justice Vyas and Mr, Justice Tarkunde. 


JADEJA HABHUBHA VIRAJI v. THE STATE OF BOMBAY” 


Saurashtra Land Reforms Act (XXV of 1951), Secs. 39, 40, 44—Saurashtra Local Deve- 
lopment Fund Act (XXVI of 1956), Secs. 7(2)(3), 4, 2(1)—Constitution of India, arts. 
31, 14; Seventh Schedule, List II, items 45, 49, 66-—Whether s. 39 of Act of 1951 ultra 
vires—Orders passed under s. 39 abolishing status of glrasdar as mulgirasla and making 
him occupant of his gharkhed land whether constitutes derogation from preprietary 
righte—Proceeds of local cess assigned to local fund by legislation—Whether such cess 
a tax and Legislature compétent to so assign 1t—Whether Act of 1956 ultra vires 
art. 14—Vakdity of sub-ss. (2) md (8) of s. 7 of Act of 1956—Meaning of the express- 
ion “assessment payable” in s. 4sof Act of 1956. € 
Section 39 of the Saurashtra Land Reforms Act, 1951, is not ultra vires the legisla- 
tive competence of the Sa tra State Legislature. l 

The fact that a subject t have to pay assessment or the fact that his lands 
might become liable to be surveyed and settled. would not detract from his proprie- 
tary rights over the lands. _.. ' 

It is competent to the Legislature to assign any portion of the general revenue to 
a particular local fund. Therefore, merely because of the fact that the proceeds of 
a local cees are asaigned to the local fund, it cannot be said that the cess is not a tax. 

The Saurashtra Local Development Fund Act, 1956, is not a legislation in violation 
of art. 14 of the Constitution of India. Sub-sections (2) and (3) of s. 7 of the Act are 
not arbitrary provisions and they are not ultra vires the legislative competence of 
the Saurashtra State Legislature. Section 4 of the Act is not a confiscatory section. 

On the coming into force of the Saurashtra Land Reforms Act, 1951, the petitioner, 
who was a girasdar, made an application for occupancy certificate in respect of his 
gharkhed lands. An occupancy certificate was granted to him on September 15, 1954, 
and on April 14, 1957, the Mamlatdar issued upon the petitioner a notice for the levy 
of cess in pursuance of s. 4 of the Saurashtra Local Development Fund Act, 1956, at 
the rate of three annas per rupee calculated on the amount of full assessment pay- 
able under s. 44 of the Saurashtra Land Reforms Act, 1951. It was contended for 
the State that as the definition of “assessment” in s. 2(1) of the Act of 1956, contained 
a reference to s. 44 of the Act of 1951, the expreasion “assessment payable” in s. 4 
of the Act of 1956, must mean assessment payable by the petitioner under s. 44 of 
the Act of 1951: — l l 

Held, that a plain and natural meaning must be given to the expression “assessment 
payable”, and the natural meaning was the asseasrment which the petitioner was lable 
to pay at present, and oe 

that the calculation must be made an the amount of assessment payable by the 
petitioner under s, 40 of the Act of 1951. i 


Tur facts appear in the judgment. 


A. R. Basi, for the applicant. , i o 
B. B. Sompura, for the opponents. . 


Vyas J, This is an application under arts. 226 and 227 of the Constitution 
of India, and it is filed by one Jadeja Habhubha Viraji of Kalawad. The reliefs 
which the petitioner has prayed for are declarations (i) that ‘‘axtinguishment”’ 
of his Mulgiras rights by s..39 of the Saurashtra Lant Reforms Act., 1951, is 
void, and (ii) that the lands held by the petitioner are not liable to any assess- 
ment, tax or cess.. A further prayer made by ‘the petitioner is that it should 
be declared that sub-ss. (2) and- (3) of a. 7, of the Saurashtra Local Develop- 
ment Fund Act, 1956, are ultra vires the legislative competence of the Saurash- 
tra State Legislature and that the notice dated April 14, 1957, issned upon the 
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petitioner by the Mamlatdar for the levy of cess in pursuance of the Saurashtra 
Local Development Fund Act, 1956, is void and illegal and*should, therefore, 
be quashed. It is contended by the petitioner that the levy of cess from him 
at the rate of three annas on the amount of full assessment is void, unauthorised 
and illegal A prayer ig also made by the petitioner that the authorities be 
restrained from recovering any amount of ces from him under the Saurashtra 
Local Development Fund Act, 1956. 

The facts upon which this petition ig founded may be briefly stated. The 
petitioner says that he is a citizen of India and that he is a Gtrasdar of C elass 
within the meaning of s. 2 (15) read with s. 5 (1) (e) of the Saurashtra Land 
Refomps Act, 1951. He contends that his ancestors were holding Mulgiras 
lands at Khandhera and Sanala villages in the Kalawad Taluka under the old 
Nawanagar State. The petitioner says that his ancestors were enjoying full 
proprietary rights over the aforesaid Mulgirag lands. These rights of his an- 
cestors wq full owners of the Mulgiras sears toh recognised by various Hak 
Patraks which were issned in their favo the Rajasthanik Court of the 
old Political Agency of Kathiawar. 

The petitioner next contends that he had in ion and of his owner- 
ship giras lands admeasuring 37 acres and 8 gun at Khandhera and giras 
lands admeasuring 19 acres and 22 gunthas at Sanala, aggregating to 56 acres 
and 25 gunthas. According to the petitioner, he was enjoying full proprietary 
rights over these lands till the year 1948, during which year, on April 15, the 
Ruler of the former Nawanagar State handed over the administration of his 
state to the Rajpramukh of the United State of Kathiawar. The petitioner 
says that the proprietary rights of the former girasdars of Kathiawar, as they 
existed upon the date of the merger, were accepted and recognised by the 
United State of Kathiawar. According to the petitioner, the G4trasdar-land- 
holders were enjoying their lands by personally cultivating them or by leasing 
them out. The petitioner then refera to Ordinance No. 41 of 1949 dated July 
8, 1949, by which a provision was made for the reservation or allotment of 
Gharkhed land to the Gsrasdars. The petitioner then says that on September 1, 
1951, when the Saurashtra Land Reforms Act, 1951, came into force, the 
Girasdari system was ended and a scheme was embodied in the Act itself to 
provide for the payment of compensation to the Gtrasdars for the extinguish- 
ment of their rights as such. The petitioner refers to an application made by 
him to the Mamlatdar for occupancy certificate in respect of his Gharkhed 
lands. An odcupancy certificate was granted to him by the Mamlatdar of 
Kalavad. It was granted on September 15, 1954. Under the said occupancy 
certificate, the lands held by the petitioner are made liable to assessment under 
a. 40 of the Land Reforms Act read with the third Schedule to the said Act. 
The petitioner says that under s. 40 of the Land Reforms Act, hè is made 
liable to pay land revenue to Government at the rate of four annas per acre 
for the first twentyone years and thereafter he is made liable to pay full assess- 
ment for these lands. It is not disputed that the full assessment for these lands 
under s. 44 of the Land Reforms Act would be Ra. 83-6-7, whereas the assess- 
ment recoverable from the petitioner under s. 40 of the Act at the rate of four 
annas per acre would be Ra, 9-4-4. The petitioner’s grievance is that by virtue 
of the enactment of the Land Reforms Act of 1951, his status as a Gtrasdar 
was put an end to and he was converted into an ordinary occupant of lands 
which were formerly held by him asa Mulgarasva. It is in the context of these 
circumstances that the petitioner contends in para. 7 of his petition that the 

‘Cextinguishment’’ of his status and rights as a Milgirasta was ultra vires and 
unconstitutional The petitioner says that he is not merely an occupant of his 
lands, but he has got full proprietary rights over His lands in his capacity as 
a: Girasdar. That -being'so, says the’ petitioner, he is not liable to pay any 
assessment to Government for these lands either under s. 44 or under s. 40 of 
the Land Reforms Act. The petitioner next contends that even upon the 
assumption that his status as a Girasdar was lawfully extinguished and he was 
validly created an occupant under, the Land Reforms Act, even so he cannot 
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be made liable to pay assessment for his lands as an ordinary occupant would 
be. He has made‘this contention in this way. It is hia case that the lands which 
are retained by him are retained by way of compensation for the deprivation 
of his status and privileges as a Muigirana by the coming into force of the 
Land Reforms Act. As the lands of which he is now in possession have been 
allowed to be retained by him by way of compensation, he cannot be saddled 
with a liability to pay assessment for these lands. It is in this way that he 
contends that even if it be held that he was validly converted into an occupant 
of these lands, even so the notice issued to him to pay assessment for these lands 
to Government was an illegal notice. 

Then the petitioner refers to the enactment of the Saurashtra Local lop- 
ment Fund Act, being Act No. XXVI of 1956. Under this Act, the Govern- 
ment is empowered to levy from every occupant of land a cess at the rate of 
three annas per rupee of the asgessment payable by such occupant. Tha eon- 
tention of the State of Bombay ig that the petitioner is liable to pay geés at the 
rate of three annas per rupee calculated on the amount of full assessment that 
would be payable by him undef s. 44 of the Land Reforms Act after the period 
of twentyone years. As I hafe stated above, the petitioner’s contention 1s that 
he is not liable to pay any land revenue upon these lands nor any cess. He 
contends that even if his submission challenging the legality of the levy of land 
revenue assessment and cess from him be rejected, even so for the purpose of 
levying a cess upon him, the land revenue assessment payable by him under 
a. 40 of the Act should be taken into account and not the land revenue assess- 
ment payable by him under s, 44 of the Act. 

The petitioner says that the Saurashtra Local Development Fund Act, key 
was beyond the legislative competence of the Legislature of the State of 
Saurashtra, was also in violation of art. 31 of the Constitution and, therefore, 
the levy of cess from hiin upon any calculation of the land revenue assessment 
payable by him would be void. The petitioner says that the allotment of Ghar- 
khed land to him was a part of the scheme of compensation provided for by the 
Land Reforms Act, the compensation being for the extinguishment of the pro- 
prietary rights held by the Gtrasdars, and, therefore, no cess can be validly 
levied upon him under the Saurashtra Local Development Fund Act, 1956. It | 
is the petitioner’s case that by the imposition of a cess under the above Act his 
right to the enjoyment of his Gharkhed land is adversely affected and the 
scheme of compensation contained in the Land Reforms Act is defeated. It is 
upon these contentions that the petitioner has prayed for the various reliefs 
to which I have referred at the commencement of this judgment. 

The petitioner’s learned advocate Mr. Baxi has made geveral submissions be- 
fore us. His first contention is that s. 39 of the Land Reforms Act under which 
his status as a Mulgirasia was abolished and he was madé an occupant in respect 
of his Gharkhed land was ultra viras the competence of the Legislature of the 
State of Saurashtra. He has made this contention in this way. He says that 
under art. 31 of the Constitution it is provided that no person shall be deprived 
of his property save by authority of law and that such law must provide for 
some compensation to the person deprived of his property. It is the petitioner’s 
grievance that by passing orders under s. 89 of the Land Reforms Act the State 
of Saurashtra deprived him of his proprietary rights over his lands in contra- 
vention of art. 8L It is in this way that he contends that s. 39 of the Land 
Reforms Act is wira vires the legislative competence of the State Legislature. 
In our view, there is no question of deprivation of the petitioner’s property 
in this case. It is true that after the Land Reforms Act came into force on 
September 1, 1951, the petitioner applied for an occupancy certificate with re- 
ference to these Gharkhed lands, and the occupancy certificate was granted to 
him by the Mamlatdar. It is true, therefore, that upon the coming into force 
of the Saurashtra Land Reforms Act, the petitioner became an: occupant. But 
we do not ses how, by his becoming an occupant, his proprietary rights in the 
lands were taken away or even adversely affected. Mr. Baxi says that whereas 
previously the petitioner could call himself.a Mulgirasta and could contend 
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that he had full proprie rights over his lands, all that he could now say 
is'that he is an occupant of these lands. So far as mere words in which this 
contention is cloaked are concerned, they appear impressive, but upon analysis 
the petitioner’s complaint is without real substance. We are unable to see 
what proprietary right of the petitioner, which he could exercise over hig pro- 
perty prior to the coming into force of the Land Reforms Act, is not now exer- 
eisable by him. We put this question to Mr. Baxi, but Mr. Baxi had no answer 
to it. He could not point out to us what particular rights, which were pre- 
viously available to the petitioner to be exercised in reference to these Gharkhed 
lands, were now denied to him. We are unable to appreciate Mr. Baxi’s con- 
tentis that by virtue of the petitioner having become an occupant, he has 
ceased to be the owner of these lands of which he was previously a Mulgtrasta. 
In our view, this grievance is an imaginary one. Mr. Baxi has not been able to 
poini out to us any provision of law which lays down that in respect of the 
Gharkhé@ lands which were formerly held byga Mulgirasta, his property, after 
the coming into force of the Land Reforms becomes the property of the 
State. In our view, the petitioner even now cofginues to be the owner of these 
Gharkhed lands in the same way and to the extent to which he was the 
owner previously. It is true, as Mr. Baxi contends, that after the petitioner’s 
recognition as an’ occupant of these lands, the lands would become liable to 
be surveyed and settled and a. liability would also arise for the petitioner to 
pay assessment. But, in our view, -the fact that a subject might have to pay 
assessment or the fact that his lands might become liable to be surveyed and 
settled, would not detract from his proprietary rights over the lands. Upon a 
careful consideration, therefore, we must hold that notwithstanding the fact 
that an occupancy cértificate has been granted to the petitioner with reference 
to his Gharkhked lands, no derogation is made from his proprietary rights over 
these lands. Accordingly, Mr. Baxi’s first contention that s. 39 of the Land 
. Reforms Act is wira vires the competence of the. Legislature of the State must 
be rejected. - : 
Mr. Baxi’s next contention is that the levy of a cess of three annas per rupee 
of assessment is not a tax, and, therefore, the levy of the cess was outside the 
legislative competence of the Saurashtra State Legislature. In this connection, 
Mr. Baxi has made a two-fold submission: (i) that a cess is not a tax, and (ii) 
that even if a cess be a tax, it was beyond the legislative competence of the 
Saurashtra State Legislature to enact provisions about it in the Saurashtra 
Local Development Fund Act. Mr. Baxi says that a cess is not a tax, because 
the proceeds of the ceas do not go to the general revenues. It is true that 
the proceeds of the local cess would go to the local fund; but simply because 
the proceeds of the cess would go to the local fund, it could not be contended 
with any validity that a cess is not a tax. It is, in our view, competent: to the 
Legislature to assign any portion of the general revenue to a particular local 
fund. Therefore, merely because of the fact that the proceeds of this cess have 
been: assigned to the local fund, it could not be contended that the ce is not a tax. 
There is also no substance in Mr. Baxi’s further contention that the imposition 
of this tax was not competent to the Legislature. In this connection, we have 
only ‘to turn to List II which is the State List in the Seventh Schedule to the 
Constitution. In this list, we find items 45 and 49. Item 45 relates to land 
revenue, including asseasment, and item 49 relates to taxes on lands and build- 
ings: . Mr. ‘Baxi has endeavoured to bring the item of cess within the ambit of 
item 66. Now item 66 in List II in the Seventh Schedule is an item relating 
to fees in respect of any of the matters mentioned in this list. We do not 
understand how ‘‘cess’’ could amount to fees under item 66. Fees are usually 
leviable in respect of particular services rendered. There is no question of 
rendering any services in respect of which the petitioner has been made liable 
to pay three annas per rupee of assessment. Therefore, it is clear that the cess 
which has been ordered:to be recovered from him is recovered: by way of a tax 
upon lands which are held by him. As to the assessment itself which is levied 
upon"the ‘petitioner because of tha grant of an occupancy certificate to him; it 
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would clearly faji under item 45 of the list. In these’ circumstances, we see no 
substance in Mr. Baxi’s contention that the levy of this particular cess of three 
annas per are of assessment was outside the competence of -the Saurashtra 
State Legislature upon the ground that it is not a tax leviable by the Legislature. 

The next contention which Mr. Baxi has sought:to press before us is a con- 
tention based on art. 14 of the Constitution.. Now art. 14 provides that the 
Btate shall not deny to any person equality before the law or the equal pro- 
tection of the laws within the-territory of India.. Mr. Baxi’s contention is that 
Legislation directing the levy. of a certain cess from the occupants in the vil- 
lages of Saurashtra was a discriminatory legislation and, therefore, .a legisla- 
tion in violation of art. 14 of the Constitution. So far as this conteattion of 
Mr. Baxi is concerned, it is also a two-fold contention. Mr. Baxi says that the 
levy of cess under the Saurashtra Local Development Fund Act from the oceu- 
pants in Saurashtra was a. diseriminatory levy, because the occupants an the 
other parte of the State of Bombay were not liable to such levy. flere is no 
substance in this contention. other parta of the State also, a local fond cess 
is levied under the law ena tor that purpose. Mr. Baxi says that even that 
law would be wHra vires. d4 of the .Constitution, because the provisions of 
that enactment would hit only those subjects who resided in those parts of the 
State. The contention is untenable. If Mr. Baxi is right, it would only mean 
that the Bombay enactment on the subject would: be bad, use-its provisions 
would apply only to the subjects of the Bombay State resident outside Saurash- 

and the Saurashtra enactmenf would be bad,. because. the residenta of Sau- 

tra only would be hit by the provisions thereof. Mr. Baxi’s contention in. 
its ultimate analysis would ‘mean. that until unification in legislation is intro- 
duced all local laws would be bad. The position is so obviously untenable that 
it does not need to be elaborately considered.. .. 

The second part of Mr. Baxi’s contention’ on this point is. that under. the 
Saurashtra Local Development Fund Act, 1956, only the occupants in Saurash- 
tra are taxed by the levy of a cess, whereas other persons are not so taxed, 
and therefore the levy is an illegal levy. This is an unsound contention. It 
is well-known that under the provisions of the Income-tax Act, only those per- 
sons whose income exceeds a certain level are liable to pay that tax, while others 
are not. Could it be validly contended.on that ground that the provisions of 
the Income-tax Act are discriminatory! If Mr. Baxi’s present contention is 
right, it would mean that even the Income-tax Act offends against art. 14 of 
the Constitution upon the ground that it is discriminatory legislation. I have 
referred to this instance only to show that Mr. Baxi’s contention has no 
substance. 

Mr. Baxi has next attacked the provisions .of sub-es, (2) and (3) of a 7 of 
the Saurashtra Local Development Fund Act on the ground that they are arbi- 
trary provisions. We are unable to- discover any arbitrariness in these sub- 
sections. Sub-section (2) provides that the’ Government shall ‘allot to every 
District Panchayat such sums as it deems fit out of the fund established under 
sub-a. (1). Now if the words im sub. (2) had been ‘as it likes” instead of ‘as 
it deems fit? we-might have seen some force in Mr: Baxi’s-contention that the 
provisions of sub-s.' (2) are arbitrary, in that they confer arbitrary powers upon 
the Government; but'that is not so.- Important words in sub-s. (2) are the words 
‘as it deems fit’.. It is clear that the:Legialature intended that the Government 
should apply ita mind before pT an amount out of the Local Develop- 
ment Fund to a District Panchayat.: Now if the P applies its mind, 
considers each particular. case with due regard to the eequirements of a parti- 
cular locality and then makes an allotment, how could it-be contended that the 

rovisions of subs, (2), of s..7 are arbitrary provisions? Government would 
ate best through its officera which villages are backward villages and there- 
fore in need of allotment of funds and.which are not so. This could not possi- 
bly be known to the Legislature.: Therefore: tħe-Legislature enacted sub-s. (2) 
and: empowered ‘the Government to -make an allotment out of the Local Deve- 
lopment Fund to every: District Panchayat gs it: considers fit-for:the purpose of 


1196 THE BOMBAY LAW REPORTER. [vVoL. Lx. . 


development of that particular area, Section 7 refers to the establishment of 
a Local Development Fund. The very caption of the section ‘would show that 
its provisions have for their object the development of local areas, and as I 
have said, Government would know best through its officers which particular 
areas need development more than other areas. For these reasons we cannot 
accept Mr. Baxi’s contention that the provisions of sub-as. (2) and (3) of s. 7 
are arbitrary provisions. 

Mr. Baxi’s next contention is that s. 4 of the Saurashtra Local Development 
Fund Act is a confiscatory section. Mr. Bari has made this contention in this 
way. .The lands which are retained by the petitioner and of which the peti- 
tioner “ws in possession have been allowed to be retained with him by way of 
compensation for the deprivation of his status as a Mulgirasia. That being s0, 
says Mr. Baxi, if any intrusion is made upon the petitioner’s enjoyment of 
thess jands, that intrusion would have the character of a confiscatory intrusion. 
In this Way Mr. Baxi says that the levy of a qeas to the extent of three annas 
per rupee of assessment upon the petitioner would amount to a confiscatory 
levy. We regret we are once again unable to Ñe eye to eye with Mr. Baxi. 
Levy of a ceas of three annas per rupee of ent is nothing more than’ a 
‘measure of taxation and it is perfectly competent to the State Legislature to 
levy a tax upon the items mentioned im List II in the Seventh Schedule. 
Mr. Baxi says that the imposition of a cess of three annas per rupee of assess- 
ment would, adversely affect the scheme of compensation to Me paid to the peti- 
tioner for the deprivation of his rights of a Mulgirasia. The very basis of this 
contention is unsound. We cannot agree with Mr. Baxi that Gharkhed lands 
which the petitioner retains are allowed to be retained by him by way of com- 
pensation. The petitioner is permitted to retain these lands as a part of the 
‘ geheme of rehabilitation of the Gtrasdars after the coming into force of the 
Saurashtra Land Reforms Act.. The lands are not permitted to be retained by 
the petitioner by way of compensation. Accordingly, no question arises of 
taking away, cancelling or affecting the concesion or scheme of compensation. 
Even if it be assumed that the retention of these lands with the petitioner is 
by way of compensation, which assumption as I have just said is not a valid 
assumption, even-so a new tax could be levied by the Legislature upon the lands 
penne to be retained with the petitioner by way of compensation. There- 

ore, whichever way we examine this particular submission of Mr. Baxi, we 
are unable to see any substance in it. 

Lastly, there is the contention of Mr. Baxi as to the interpretation of sg. 4 of 
the Saurashtra Local Development Fund Act and that contention must be up- 
held. Section 4 provides: 

‘“With effect from ist August, 1958, the Government shall levy from every occupant 
a ce at the rate of three annas on every rupee of amsesament payable by such occupant.” 
Important words are ‘‘assesament payable’. Now the word ‘assessment is 
defined in s. 2(1) of the Act and the definition says: 

“‘Amsensment’ means the asseasment for land revenue on agricultural land. fixed or 
continued under the Bombay Land Revenue Code, 1879, as adapted and applied to the 
State, or under Section 44 of the Saurashtra Lend Reforms Act, 1951, or under Section 19 
of the Saurashtra Barkhall Abolition Act, 1951, as the case may be.” 

As the definition céntains a reference to s. 44 of the Saurashtra Land Re- 
forms Act, 1951, the learned Special Government Pleader contends that ‘‘ assess: 
ment payable”, which expression is used in s. 4 of the Act, must mean’ asseas- 
rete ayable by the petitioner under s. 44 of the Saurashtra Land Reforms 

eee ee this contention, the learned Special Government Pleader says that 
See of assessment must be made upon the assessment payable by the 
petitioner under a. 44 of the Saurashtra Land Reforms Act. We are unable 
to accept this contention. We are of the view that a plain and natural mean- 
ing must be given to the ression ‘assessment payable’, and the natural mean- 
ing is ‘the assessment which the petitioner is liable to pay at present. Now, 
there is ne-doubt that at present agd.for some years hereafter, that is.to say, 


ae 
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for the total period of 21 years after the enactment of the Saurashtra Land 
Reforms Act, the petitioner is liable to pay assesament at the rate of four annas 
per acre. Upon that calculation, the petitioner’s liability to pay assessment is 
to the tune of Ra. 9-4-4. In our view therefore, in the context of the present 
case, ‘‘assesament payable’’ within the meaning of g. 4 of the Saurashtra Local 
Development Fund Act, would be Ra. 9-4-4. Upon that calculation of the assess- 
ment, the cess payable by the petitioner under the Saurashtra Local Develop- 
ment Fund Act must be calculated. The Mamlatdar issued a notice calculatmg 
the cess upon the basis of the assessment being Ra. 83-6-7. That notice must 
be declared illegal. Accordingly upon this limited point, viz., the pomt of the 
legality of the notice issued by the tdar for the recovery of the ce® from 
the petitioner at the rate of three annas per rupee on the basis of the assess- 
ment being Rs. 83-6-7, the application must be allowed and the notice issued 
by the Mamlatdar must be quashed. A fresh notice may be issued to the peti- 
tioner calling upon him to pay ĉe at the rate of three annas per ¥upee, and 
for this purpose the calculatigh must be made on the amount of assessment 
payable by the petitioner und@ s. 40 of the Saurashtra Land Reforms Act. So 
far as the other prayers wh&h the petitioner has made in the application are 
eoncerned, the application fails and is rejected. We make no order as to costs, 
having regard to the circumstances of the case. 

Order accordingly. 


[RAJKOT BENCH] 


Before Mr. Justice Vyas and Mr. Justice Tarkunde. 


BHAGWANJI HARIDAS v. PREMJI PARASHOTAM.* 

Provincial Insolvency Act (V of 1920), Secs. 75(1), 3(1), Saurashtra Ordinance (No. 
XI of 1948), Sec. 5—Assistant Judge invested with jurisdiction under notification 
issued under s. 3(1)—Order passed by Assistant Judge in exercise of his insolvency 
surisdiction—Whether appeal from such order lies to High Court or District Court. 


An Asaistant Judge who is invested with jurisdiction under a notification issued under 
s. 3(1) of the Provincial Insolvency Act, 1920, would be a Court subordinate to the 
District Court and, therefore, an appeal against any decision or order passed by the 
Assistant Judge in the exercise of his insolvency jurisdiction will Me to the District 
Court under z. 75(1) of the Act, and not to the High Court. i 


Tas facts appear in the judgment. 


EK. M. Chhaya, for the appellant. 
M. M. Shah, for respondent No. 1. 


Vyas J. This first appeal, which raises a short but important point of law 
under the Provincial Insolvency Act, is filed by the original applicant who filed 
Insolvency Pétition No. 3 of 1955. The appeal is from an order made by 
the learned Assistant Judge at Porbandar on September 24, 1956, in the said 
petition. By the said Order, the learned Assistant Judge directed that Shri 
Erda, a clerk of his Court, be appointed as a receiver to take over possession 
of the account books and the properties which may be in tho possession of the 
applicant. As to the properties, which may not be in the actual possession of 
the applicant, but which may be in the possession either of opponent No. 1 or 
of any other relations of the applicant, those propertiés were not to be taken 
by the receiver from the possession of those persons. 

Tt ig not necessary for us to go into the merits of this appeal, because, upon 
the point of law we take the view that the appellant ought to have filed this 
appeal, not before the High Court, but before the District Court, Sorath, at 
Junagadh. The provisions of s. 75 of the Provincial Insolvency Act are per- 
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fectly clear on this point. Section 75 occurs in Part VIL of tke Act. Part vI 
of the Act deals with appeals. Section 75, sub-s. (1) provides: 


“The debtor, any creditor, the receiver or any other person aggrieved by a decision 
come to or an order made in the exercise of insolvency jurisdiction by a Court subordi- 
nate to a District Court may appeal to the District Court, and the order of the District 
Court upon such appeal shall be final.” 

It is therefore clear that, if any order is passed by a Court subordinate to a 
District Court, in the exercise of ita insolvency jurisdiction, then an appeal 
does not lie to the High Court, but it lies to the District Court. From sub-s. (1) 
of a. (5 of the Act, we must turn to s. 3 of the Act. Section 3 provides that 
the ict Courts shall be the Courts having jurisdiction under the Provin- 
cial Insolvency Act. This provision is subject to a proviso, that the State Gov- 
ernment may, by notification in the Official Gazette, invest any Court subordi- 
nate to a District Court with jurisdiction in any class of cases, and any Court 
80 INV shall, within the local limits of its j iction, have concurrent juris- 
diction with the District Court under this Act\ We do not know whether in 
this particular case, a notification under sub-s. of s. 8 of the Act, investing 
the Assistant Judge with jurisdiction under the Act, was issued by the State 
of Saurashtra. no such notification had been issued, then it is clear that 
the learned Assistant Judge, who dealt with this matter and decided it, had 
no jurisdiction to do so. But, even upon the assumption that a requisite noti- 
fication was issued by the State of Saurashtra, investing the Assistant Judge 
with jurisdiction under the Provincial Insolvency Act, even so, there is no 
doubt that an Assistant Judge’s Court is a Court subordinate to a District 
Court. Indeed, the provisions of sub-s. (1) of s. 3 would themselves make this 
position clear. The proviso to this sub-section says that a notification may be 
issued by the State ee, investing any Court subordinate to a District 
Court with jurisdiction under the Insolvency Act. Therefore, upon the plain 
language of the proviso to sub-s. (1) of a 3, it must be clear that the Assistant 
Judge, though invested with jurisdiction under the Act by a notification issued 
by the State Government, would still be a Court subordinate to a District Court. 
He would undoubtedly have jurisdiction concurrent with the jurisdiction of 
the District Court, but that does not make the Assistant Judge’s Court a Court 
not subordinate to the District Court. The expression ‘‘any Court so invested 
shall... have concurrent jurisdiction with the District Court’’ only means that 
even though a Court subordinate to a District Court may be invested with 
jurisdiction under the Act, the District Court would still continue to possess 
jurisdiction under the Act. In that case there would be two Courts in a dis- 
trict having jurisdiction under the Provincial Insolvency Act, the District 
Court itself and the Court invested by a notification issued in the State Gazette 
with jurisdiction under the Act. That is the only meaning we could attach 
to the expression ‘‘concurrent jurisdiction’? which occurs in the provisions of 
sub-s. (1) of s. 8. The point, therefore, is that notwithstanding the fact that 
the Assistant Judge may have been invested with jurisdiction under the Act 
by a notification issued under s. 3, subs. (1), of the Act, he would still be a 
- Court subordinate to the District Court. Because he is a Court subordinate 
to the District Court, there would arise a necessity to issue a notification under 
the proviso to subs. (1).of s. 3 of the Act. Had he not been a Court subordi- 
nate to the District Court, there would be no necessity to issue a notification 
under sub-s. (1) of s. 3. Therefore, ones we come to the conclusion that the 
Assistant Judge, though invested with jurisdiction under gsub-s. (1) of s. 3, is a 
Court subordinate to the District Court, then, under sub-s. (1) of s. 75 of the 
Act, an appeal from a decision of the Assistant Judge’ must lie, in the first 
instance, to the District Court, and not to the High Court. In this connection, 
a reference to s. 5 of the Saurashtra Ordinance No. XI of 1948 would not be 
out of place. Section 5 of ‘the Ordinance occurs under Part II and Part OI 
relates to District Courts. Section 5 provides that there shall be in each dis- 
trict a District Court presided over, by a Judge. This would clearly show that 
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an Assistant Judge would not be a-District Court within the meaning of s. 5 
of the Saurashtra Ordinance No. XI of 1948. Section 5 lays down that- there 
can be only one Court which can be said to be a District Court in a district, and 
that would be a Court presided over by a District Judge. There might be 
other Courts in a district. There might be several Courts of Assistant Judges. 
There might be a Court of an Additional District Judge, but those Courts 
would not be District Courts within the meaning of s. 5 of the Ordinance. As 
I have just said, there can be only one District Court in a district, and that is 
the Court presided over by the District Judge himself. - Therefore, it is pie 
that even though an Assistant Judge may have been invested with jurisdiction 
under the Provincial Insolvency Act by a notification issued under s. 8, sub- 
s. (1) of the Act, he could not be a District Court, in the sense in which the 
expression ‘‘District Court’ is used in subs. (1) of s. 75 of the Provincial 
Insolvency- Act. In these circufistances, we are of the view that th kas 
which is filed from a decision of ghe Assistant Judge -must lie not toe 

- Court, but to the District Co 

There is a proviso to sub-s. @!) of s. 75 and the proviso says that the High 
Court, for the purpose of satisfying itself that an order made in any appeal 
decided by the District Court was according to law, may call for the case and 

such order with respect thereto as it thinks fit. The intention of the 
Legislature, when it enacted Part VI of-the Act, would be clear from the pro- 
viso to sub-s. (1) of s. 75. The Legislature intended that from a decision of a 
Court subordinate to the District Court, an appeal must lie, in the first in- 
stance, to the District Court itself, but the High Court, in order to satisfy 
itself that an order made by the District Court in appeal was an order accord- 
ing to law, may call for the cage and pass such orders as the High Court thinks 
fit. This would be a revisional jurisdiction of the High Court, which is quite 
distinct from- an appellate Jurisdiction. Section’ 75, sub-s. (1) doss not con- 
template of any appellate jurisdiction of the High Court over orders passed 
in insolvency proceedings by a Court subordinate to the District Court. 

There is of course a further proviso to subs. (1) of s. 75 and the further 
proviso says that any person aggrieved by a decision of the District Court on 
appeal from a detision of a subordinate Court under gs. 4 may appeal to the 
High Court on any of the grounds mentioned in sub-s. (1) of s. 100 of the 
Code‘ of Civil Procedure, 1908. It would therefore be clear that an appeal, 
which. is contemplated by this further proviso to subs. (1) of s 75, is au 
appeal from a decision of a District-Court which -decision itself must have been 
arrived at on appeal from a decision of a subordinate Court, and it must be a 
decision.under s. 4 of the Act. In this particular case, we are not dealing with 
a case of a decision under s. 4 of the Act. We are not dealing with a decision 
of a District Court. We are dealing with a decision of a Court subordinate to 
the District Court and that too, a decision not under s. 4 of the Act. That being 
so, the provisions of the further proviso to subs. (1) of s. 75.cannot be in 
voked by the appellant’s learned advocate to assist his client. 

For the reasons stated above, we are of the view that the present appeal 
should have been filed before the District Court. It should not have been filed 
before this Court. Accordingly, without going into the merits of. the matter, 
and without examining the validity or aerie of. the order passed by'the 
learned Assistant Judge on merits, we order that the appeal memo be returned 
to the appellant’s learned advocate for presenting the’ same before, the proper 
Court. As to costs, we shall make no order. 

Before parting with this Judgment, we would point eut that the leave that 
was granted by the learned Assistant Judge to the appellant for filing an ap- 
peal before the High Court was granted under a misapprehension. The learn- 
ed Judge did not realise that an appeal from an order passed by him would 
not lie to this Court but to the District Court. That being so, the leave granted 
by the learned: Apnstant Judge would be mipis. 

l ; Order accordingly. 
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Before Mr. Justice Vyas and Mr. Justice Tarkunde. 
PATEL HIRJI VITHAL v. RANA DUNGARSINHJI LADHUBHA.* 


Saurashtra Land Reforms Act ( XXV of 1951), Sec. 13, 18-At—Bombay Tenancy and 


Agricultural Lands Act (Bom. LXVII of 1948), Sec. 29(3)—Mamlatdar, on an applica- 
tion under s. 13, passing order, calling upon tenant to pay rend within specified time 
—Fatlure of tenant to comply with order and application by gtrasdars to Mamlatdar 
ejectment of tenant—Tenant paying rent pending final disposal of applcation— 
made subsequently by Mamlatdar directing tenant to hand over possession to 
N EAE ree Suet eee) eter epee nnn ete tanto ns reeset a remy se? 
„tenant against termination of tenancy. 
Oran application made by certain 
Reforms Act, 1951, for ejectment of thetr tenan 
Mamlatdar on May 2, 1953, passed an order the tenant to pay the arrears 
of rent within fifteen days of the order, falling w the tenancy was to be termi- 
nated. The tenant failed to pay the amount within the specifled time and the girasdars 
on October 5, 1953, made an application to the Mamlatdar under s. 13 of the Act for 
ejectment of the-tenant from their lands. During the pendency of the application 
a. 18-A of the Act came into operation on October 23, 1953, and on February 2, 1954, 
the tenant paid the amount of the rent. On February 20, 1954, the Mamlatdar passed 
an order directing the tenant to hand over possession of the land to the girasdars. 
On the question whether the order passed by the Mamlatdar could be sustained:— 
Held, that the present case did not attract the provisions of s. 18-A of the Act, but 
that tt fell under s. 18 of the Act, and 
that the Mamlatdar ought to have exercised his discretion and given rellef to the 
tenant against the termination of the tenancy as the tenant had paid rent when the 
girasdars’ application was pending before him. 
A discretion is conferred upon the Mamlatdar under s. 29 of the Bombay Tenancy 
and Agricultural Lands Act, 1948, to give relief against termination of the tenancy 
in case the tenant pays up the amount of the rent, though later than the period pro- 
vided for by the Mamlatdar’s order, but tn any case before the Mamlatdar passes the 
final order tn the matter of efectment. Section 13 of the Saurashtra Land Reforms 
Act, 1951, does not impose a greater compulsion upon the Mamilatdar than what is 
provided for by s. 20 of the Bombay Tenancy and Agricultural Lands Act, 1948. 
December 20,1967. Letters Patent under section 18, pending on the date of 
the Saurashtra 


No. 8 of 1956, against the decision of the ocommencement of 
J., in O. M. A. No. 187 of 1054. 


e 
under s. 13 of the Saurashira Land 
default in payment of rent, the 


tThe relevent sections run thus : 


18. Reltef inst termination of tenancy for 
non- ere ary tenancy is termi- 
nated for nonpayment of rent and Gtrasdar 


flea any proceeding before the Mamlstdar 
eje iba aat the Mamlatdar ahall callupon 
the tenant to tender to the Giwasdar the rent in 
arrears together with the oost of tie proceeding, 
within fifteen days from the date of the order, 
and if the tenant complies with such an order, 
the Mamlatdar shall, in lieu of making an order 
for ejectment, pass an order directing that the 
had not been terminated, and there- 
o tenant ahall hold the land as if the 
T 


not to take 
ob in certasn cases. o haoa eanit kak 
ailed to comply with order of the Mam- 
latder asking him to pay the arrears of rent 
together with the costa of proceedings Ss 
section 18, the termmation fs tenancy shall 


not take effect till any el gtk 
application pee any be pO ag 
proceedings started before. eee 


or revision application is pending 
on such date, fill the expiry of four months 
from the date of the order of the Mamlatdar. 

(2) If during the ency of any such 
appeal or revision applioation on the date first 
mentioned in sub-section (D) or, where no such 
appeal or revision cation is pending, 
within four months Be ihe date of-the order 
of the Mamlatdar, the tenant makes payment 
of an amount equal to stx times the assessment, 
as provided m section 28, together with the 
arrears of rent with interest at the rate of 6% 

annum and the costs of all the 

any, the tenancy shall not be deemed to have 

been. terminated. 


(8) The Mamlatdar shall the fact 


aes f 

& revision agplintion sell eb an 
in accordance 

with gee ovine of Chapter Vy 
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- One Patel Hirfi: Vithal (appellant), a tenant, failed to pay arrears of rent’ 
for the year 1953 in respect of certain agricultural lands to, i and. 
others (respondents), who were -girasdars, whereupon the respondents filed an 
applieation for he ejectment of the appellant on the ground of non-payment 
of rent under s. 18 of the Saurashtra Land-Reforms. Act, 1951. The- t- 
dar by his order dated -May`2, 1958, ordered the appellant to pay the «arrears. 
of rent within fifteen days from the date of hia order and further. directed that. 
ih default the tenancy would be terminated. 


. The appellant failed’ to pay the rent within time as directed and’ the respond-_ 
ents applied to the Mamlatdar on October 5, 1953, for terminating: the ered 
of the defaulting appellant. While this application was pending the a 

paid up Ks. 110-14-9 (an amount larger than the arrears of rent) on he eam 
2, 1954. The Mamlatdar passed ean order on February 20, 1954, directing the 


appellant: to hand over thé ion of ‘the lands to the respondenjf on the 
ground that he had not compligfi with his order dated May 2, 1958. 
The appéllant on June 4 appealed to the Deputy Collector who set 


aside the order of the Mamlatdar, and in revision the Revenue Tribunal con- 

firmed the order of thé Deputy Collector: .The respondents filed an application 
before the Saurashtra High under arts. 226 and 227 of the Constitution 
of India to quash thé order of the Revenue Tribunal The. application™ was 
heard by Chhatpar J. who set aside the order of the Tribunal and restored’ 
w Fr of the Mamlatdar, dclverine the: oog judgment on February 


. ČHAATPAB J. e a nae ae 226 and 227 of the ones 
tution. vf India for grant of: a writ ov. directiom to quash the order of the 
Revenue Tribunal The facts are that-opponent No. 1 Patel Hirji was tenant 
es the applicants girasdars in reepeqt of. land’ measuring about 56 acres and 

82 gunthas in Bharada, Jhalawad district.. The-tenant made default in pay- 
ment of rent for the Samvat year 2009, whereupon the girasdars filed an appli- 
eation in form No. 16 on’ March. 25, 1963, under: s. 18 of the Land Reforms 
Act, for ejectment of the tenant. A notice dated April 11, 1958, was issued to 
the tenant to show cause, which was fixed for hearing on April DA. 1958. The 
Mamlatdar passed an order on May.2, 1953, under.s. 18 calling upon the tenant 
to pay the rent in. arrears togeth er with costs of the proceedings within fifteen 
days from the date of the order, failing which tha tenancy would be terminated. 
The tenant admittedly failed .to pay the amount demanded within fifteen days 
provine by s. 18, and the Mamlatdar, under the circumstances, was bound in 
aw to pass an order of ejectment as: held ‘by a Division Bench decision of this 
Court in Jadeja Mangia Shivinhji- v. Patel Vela. Jetha' wherein it was 
observed :— 


saion 18 caponar tite al i roaa the ietanb o pay the ecreaes wit 
15 days, and if such payment is made, the Mamlatdar will not pass an order determining 
the tenancy and will say that the tenancy had not been terminated with the result that 
the gtrasder will not be permitted to eject the tenant. But tf such payment is not mado, 
the Mamlatdar has no option and ft is incumbent upon him to make an order of eject- 
ment. That is the plain implication of the words ‘in Heu of making wn order of eject- 
ment’ in Sec. 18 and any other construction would make the specific provision of Sec: 13 
nugatory:. In our opinion, therefore, fhe Mamlatdar is bound to make an order of 
ejectment and he cannot refuse to make it (See Waryam Singh v. Amarnath*)." is 
' This order was actually on February 20, 1954,°and the girasdars ‘got 
posseasion on March 81, 1954, of which they were deprived when the tenant 
filed an appeal hereafter mentioned. In the meantime, 8. 183A of the Land 
Reforms Act was introduced into the Act with effect from October 23, 1953, 
and this gave a right to the tenant to get relief against termination of tenancy 
by payment of an amount equal to six times the assessment together with: ae 


1 Civil Appeals Nos, 2; 10, UL and 13 of 3 I4, O. K, 56. tae aE 
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O54, - Tr - -— e Mh ae v a ae eee 
L.A—4S 


1202 ‘THE BOMBAY LAW REPORTER. [VOL Lx. * 


rears of rent and interest at the rate of six per cent. per annum plus costa of 
all the proceedings, as laid down by sub-s. (2) of s. 18A. This amount has 
got to be paid within four months from the date of the order of the Mamlatdar 
een in the present case, was May 2, 1958, or during the pendency of the 
appeal or revision, if any, filed. The tenant had filed an appeal on June 4, 
1964, not from the order of demand under s. 18 dated May 2, 1953, but from 
the order granting ejectment to the girasdars. It is a moot point whether the 
ap was maintainable, the tenant not having appealed against the prior 
order dated May 2, 1968, which is deemed to have decided the question whether 
there ayas any termination of tenancy. Even so, the tenant was bound during 
the pendency of the appeal to pay the amount provided in s. 18A, sub«, (2) 
as he had already committed default of the order. The Deputy Collector on 
appegl set aside the order of the Mamlatdar, rgmarking -— 

“The~lpwer Court has very seriously erred ig not taking into consideration the 
amendment made in the Land Revenue Act of 1951 fy inserting the provisions of s. 13-A 
wherein it is laid down that under no circumstances Yhe tenancies should be terminated 
but further tt is also laid down that in all such gx the provisions of Land Reve- 
nue Code may be invoked for giving necessary amistance in recovering land revenue 
in arrears. It is also provided that such proceedings would abate even in the final 
appeal stage if the tenant satisfies the arrears and a certificate to that effect is obtained 
from the Mamlatdar.” 

The Deputy Collector does not seem to have carefully read s. 183A. It does 
not lay down what he states and his decision was clearly wrong. A defaulting 
tenant is in the first instance, given fifteen days’ notice to pay up the arrears 
with costs under s. 13 ang the amending s. 18A gives the tenant a further right 
to get relief against termination of the tenancy provided he pays the amount 
mentioned in aub-s. (2) of s. 18A within four months of the date of the order 
of the Mamlatdar, if he has not filed any appeal or revision, and in case he 
has filed an appeal or revision, during the pendency of the appeal or revision. 
There is no provision in the “het that tenancy shall not be terminated in any 
caso and that the only recourse that a girasdar has is to seek assistance for the 
recovery of rent under the Land Revenue Act as' supposed by the Deputy Col- 
lector. In the Revision Application preferred by the girasdars to the Revenue 
Tribunal, the Tribunal took a somewhat different ground in dismissing it. The 
Tribunal was of opinion that because the tenant had paid the amotnt of the 
arrears before the actual order of ejectment was passed, the order was bad. 
This construction of the Act by the Revenue Tribunal is apparently wrong, 
as the tenant, after he commits default in payment of the amount demanded, 
within fifteen days originally allowed by s. 13, can only get relief against ter- 
mination by payment of the amount provided under s. 18A(2). The date of 
passing of the order of ejectment is immaterial so far as termination to tenancy 
is concerned. The liability to termination of tenancy had already been in- 
creased at the end of the period of 15 days. The parties or the Mamlatdar 
by prolonging the proceedings of actual ejectment could not frustrate the in- 
tention of the Legislature which was to give only 15 days in the first instance 
which was subsequently enlarged by.s. 18A provided conditidnsa laid down in 
gub-s. (2) thereof were satisfied. 

The Tribunal further seemed to be of the view that the tenant had paid ar- 
rears and six times the assessment and, therefore, there was no occasion for 
passing the order of termination of tenancy. This is disputed by the girasdars 
and béing a matter of accounting and calculation I had to call for report of 
the Mamlatdar as to whether the tenant had complied with s. 18A, sub-s. (2) 
and to adjourn the hearing of the application from time to time. The latest 
report contained in the affidavit dated January 10, 1956, is, after mentioning 
all the facts, that on August 19, 1954, when the revision application was dis- 
posed of and which is the latest date within which the tenant could at all pay 
the amount and get relief against forfeiture assuming that his right continued 
even when the revision applicatidh was filed by the gtrasdars, the amount due 
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to the girasdars and remaining unpaid was Rg. 929-0-4 in addition to costs and 
interest., .So clearly, the tenant had not complied with the terms of s. 134A, 
sub-s. (2), ofthe Act. During the pendency of the appeal. to the Deputy Col- 
lector the tenant had also not paid the amount- required. by s. 18A(2). These 
facts appear on the face of the record and all, 1 are to do_is to apply the 
correct law. i 

I am of the opinion that the decisions of the ‘Deputy ‘Collsster and of the 
Revenue Tribunal were manifestly wrong in law. I had occagion to deal with 
the similar subject on the question of termination of tenancy under æ. 18 aem 
13A in K. 8. Bhagwansinghji Balsinghji.v. Rajpur Devji Govind,’ and 
I relied upon a‘ decision of the Bombay High Court-in Mallikarjun v. Ae 
narayan,* where under the Bombay Tenancy and Agricultural Lands Act a 
landlord sought to assume possession of demised land on the ground that the 
tenant had failed to pay rent. The Bombay High Court held that the Agri- 
cultural Lands Tribunal co under this Act was a tribunal of limited 
jurisdiction: and its jurisdictio# consisted in appl the provisions of the 
Act. It was also the duty ofthe Tribunal. to eu that as just and proper 
which the Legislature considered as just and proper. It was not open to the 
Tribunal to travel outside the ambit of the Act and decide for itself what should 
have been done. Consequently, the Bombay High Court interfered by a- writ 
of certiorari with the decision of the Tribunal holding that the decision of the 
Tribunal was a manifestly wrong decision and the error was patent, inasmuch 
as the Tribunal, had acted in conscious violation of the Act and its provisions. 
Similar principles must govern the present case. ‘So the error of the lower 
Tribunals is quite apparent on the face of the record, and I am constrained 
to set aside the order of -the Revenue Tribunal and df the Deputy Collector 
and to restore the order of the Mamlatdar ordering ejectment of the tenant, 
opponent No.-1. I issue a writ of certiorari and direction accordingly. The 
applicants will have their i from opponent No. 1, we opponent No. 2 will 
bear its own costs. 
_ The appellant filed the pan eters Pateni Appeal which was heard by 
the High Gourt Bench at Rajkot. T 


The appellant present in person. 
Y. G. Hathi, for opponents Nos. 1, 2 and`8. 
` B. R. Josh, Assistant Government Pleader, for épponent No. 4, 


> Vyas J. This is a Letters Patent Appeal from a decision of Mr, Justice 
Chhatpar, by which decision Mr. Justice Chhatpar set aside the order of the 
Reyenue Tribunal. The Revenue Tribunal had confirmed the order passed by 
the Deputy Collector, pursuant to which order, the order passed by the Mam- 
latdar was sèt aside and the tenant was directed to be put in possession. 

` A few facts leading upto this appeal may be briefly stated. Patel Hirji, 
the present appellant, was a tenant of thé girasdars.‘ The girasdars are the 
respondents before this Court. Patel Hirji was a tenant of certain lands: ad- 
measuring 56 acres and 82 gunthas. He. committed a default in the payment 
of rent for Semvat year 2009 corresponding to the year 1953. . Therenpon the 
girasdars filed’ an application under s. 18 of the Saurashtra Land Reforms Act 
for the éjectment of the tenant. A notice was issued to the tenant on April 
11, 1958, to show cause why he should not be ejected from the lands. After 
hearing the parties on April 24, 1958, the Mamlatdar poe an order on May 
2, 1953, calling upon the tenant to, pay the arrears o rent together with the 
costa of the proceedings within fifteen days. The Mamlatdar made it clear in 
his order that in case the tenant failed to pay the arrears of rent within fifteen 
days from May 2, 1958, the tenancy would be terminated. It sgo happened 
that Patel. Hirji, the tenant, failed to -pay the amount within fifteen oe from 
= day on which the Mamlatdar pagsed his order, which was May 2, 1968. 


Civil Macellancous Application d ~ 3- (1053) 66 Bom. LR. 80.. -4 
L £ 1954, decttled by Ohihatpar T, a ti E E 
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Mr. Justice Chhatpar-has observed in the course of his judgment that upon 
those circumstances; the Mamlatdar was bound in law to pass an order of eject- 
ment: The: order of ejectment was actually passed by the Mamlatdar on 
February 20, 1954. But it may be noted at this stage that on October 5, 1958, 
the girasdars made an application to the Mamlatdar bringing it to the notice 
of the Mamlatdar that the tenant had not paid up the amopnt which he was 
éalled’ upon to pay within fifteen daya, and, therefore, -his tenancy- Ee E to 
be terminated. That application ‘of the girasdars was heard, and before final 
order could be passed upon that-application, the tenant paid the amount of 
Ra. 110-14-9 (which was an amount larger than the amount of rent) on Feb- 
ruary 2, 1954. Thereafter, on February 20, 1954, as I havé just Baid, the 
Mamlatdar passed an order directing the tenant to hand over possession of the 
land to-the girasdars. As Mr. Justice Chhatpar has pointed out in his judg- 
ment s.-l8A of the Land Reforms Act was introduced’ into the Statute Book on 
October 28, 1958, and under this ‘section (aX13A), a right-was given to the 
tenant to get a relief against the terminatio of his tenancy by payment of 
an amount ‘equal to six times the assedament together with arrears of rent- and 
interest. Mr. Justice Chhatpar Has taken the tiew that this amount of six 
times the assessment together with arrears: of rént and interest has to be paid 
within four months from the date of the order passed by the Mamlatdar. In 
this ‘patticular case, the tenant filed the appeal from the Mamlatdar’s order 
ditecting ejectment on June 4,'1954.° This appeal was not pending at. the 
dats: upon which’s’ 13A was introduced into the Statute Book. As I have 
btated ‘above, s. 18A came into force on October 23, 1953. Therefore, on the 
date upon which that section cAme -into force, there was no appeal or revision 
application filed by tHe tenant which was’ pending. Therefore, Mr. Justice 
Chhatpar took the view that the payment which the tenant made on February 
2, 1954, would not save the: termination of the tenancy. Upon this ground, 
Mr: Justice: Chhatpar restored the order of the Mamlatdar viz., the order of 
ejectment and set aside the order of the Deputy Collector which was confirmed 
in revision by -the Revenue: Tribunal. I should have stated above that from 
the order passed by the Mamlatdar on February 20, 1954, the tenant had gone 
in appeal before the Deputy Collector, and by the order made by-the Deputy 
Collector, the order passed by the Mamlatdar directing ejectment was reversed 
and possession was ordered to be given to the tenant. This order of the Deputy 
Collector was confirmed in revision by the Revenue er and it is that 
order -of the Revenue Tribunal which was set aside by Mr. Justice -Chhatpar 
nndér art. 226 and art. 227 of the Constitution. It is from the aforesaid order 
of Mr. Justices Chhatpar that the tenant has filed the present Letters Patént 
Appeal . 

‘Upon a perusal of the order of the Mamlatdar dated February. 26, 195 ae 
upen a perusal of the erders passed by the Deputy Collector and. by the- 
nue Tribunal, and upon a perusal of the order passed by Mr. Justice Chhatpar, 
and upon a careful consideration of the arguménts advanced before us on 
behalf of the girasdars, we have come to the conclusion that in. this case there 
is no need really to-go to the provisions of s. 13A- of the Act.at all. As I 
have mentioned above, the order was made by the Mamlatdar on May 2, 1983, 
calling upon the tenant to pay. up the arrears of rent within fifteen days. 
There is no doubt that the tenant did not make the payment within the requi- 
site time of fifteen days. Thereupon, after some time, the girasdars made an 
application to the Mamlatdar, and there is no doubt, upon the consideration 
of its contents, that it was an application under s..18 of the Act, made on 
‘October 5, 1958, requesting the Mamlatdar that the tenant should. be ejected 
from the land. Before final orders were pasted by by the Mamlatdar upon that 
application, the tenant paid up the sum of Re. 110-14-9, which was an amount 
-larger than the amount decreed against him by way of rent, and this payment 
was made on February 2, 1954. Now in our view, when the tenant made that 
payment of Ra, 110-14-9 on February 2, 1954, when the: ooo Mean a anlan 
dated October 5, 1958, was pendutg before the Mamlatdar Mamlstdar ong 
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to have used his discretion and ought to have given relief against the termina- 
tion of the tenancy. In our view, s. 13 of the Saurashtra Land Reforms Act 
does not contain a greater compulsion pon the Mamlatdar than what is pro- 
vided for by s. 29 of the Bombay Tenancy and Agricultural Lands Act, 1948. 
This is what s. 29(3) provides: 
“Gn receipt of application under sub-section {1) or ~ (2) the Mamlatdar shall, after 

holding an enquiry, pass such order thereon as he deems fit.” - - 
Under s. 29° of the Bombay Tenancy and Agricultural Lands Act, therefore, 
there is no compulsion upon the Mamlatdar ‘that in case ‘the. tenant fails to 
pay the amount within the time prescribed by the Mamilatdar, ‘the Mamlatdar 
is bound to evict ‘the tenant, although the tenant -might havé subseefently 
made. payment of the requisite amount. A -discretion was conferred by 
the Legislature, when the Legislature enacted the Bombay Tenancy and Agricul- 
tural Lands. Act, upon the Mamfaidar to give relief against termination. of* the 
tenancy in.case the tenant-.p p-the amount, though later than the -period 
provided for by the aw f order, but in any case-before the Mamlatdar 
passed the. final order in the-mftter of ejectment. Now in this case, there is no 
doubt that before the Mamlatdar passed his final order on February 20, 1954, 
the tenant had paid up the aani of Rs. 110-149 on February 2, 1954. . That 
payment should have been accepted by the Mamlatdar, and -upon the acceptance 
thereof, relief against the termination of the tenancy ‘ought to have been -grven 
fo the tenant. As I have stated above, upon a fair and just construction of the 
imtention of the Legislature, we are of the opinion that the intention of the Legis- 
lature in enacting s. 18 of the Saurashtra Land Reforms Act was not to impose 
a greater compulsion upon the Mamlatdar than what was provided for by the 
Bombay Legislature when the Bombay Legislature enacted s. 29 of the Bombay 
Tenancy and Agricultural Lands re 1948. That being so, in this case, we are 
of the view that the Mamlatdar ought to have exercised his discretion and ought 
to have given relief to the tenant against the termination of the tenancy. “Phe 
Mamlatdar failed to exercise that discretion and failed to give relief to the tenant 
against the termination of the tenancy. When the matter went in appeal before 
the Deputy Collector, he exercised the discretion which the Mamlatdar had fail- 
ed to exercise; and when the matter went in revision before the Revenue ribu- 
nal, it was held by the Tribunal that the Deputy Collector had. rightly exercised 
that discretion, and the order of the Deputy Collector in appeal was’ confirmed 
by the Tribunal. This, therefore, is a case which, in our view, does not réaally 
attract the provisions of s. 13A of the Saurashtra Land.Reforms Act at all. The 
cage properly falls under s. 18 of the Act, and-the order of the Deputy Collector 
was perfectly good. Upon this view of.the matter, Mr. Justice Chhatpar, with 
respect, exercising jurisdiction under art. 227 of the Constitution, ought ‘not 
to have interfered with the order of the Revenue Tribunal, which confirmed 
the order of the Deputy Collector, and onght not to have set it aside. 

Accordingly, the Judgment and decree passed by Mr. Justice Chhatpar are 
reversed and the present Letters Patent Appeal is allowed. Possession to be 
given over to the tenant by the Mamlatdar. So far as the costs of this appeal 
are Sonera the girasdars must pay the tenant’s costs and bear their own. 


= allowad. 
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Before Mr. Justice Vyas. 
BAI AMINA v. ARAB ABDUL HABIB TALAB.* 


Indian Stamp Act (II of 1899), Sch. I, Art. 58—Deed of dower executed between Muham- 
madan husband and wife one week before their marriage and stamped with one 
rupee stamp—Whether such deed falls within exemption cl. (a) under s. 58-—Meaning 
of expression “on the occasion of a marriage” in the exemption clause—Distinction 
between cl A of art. 58 and exemption ci. (a) under s. 58. 


“Fhe words “on the occasion of a marriage” in the exemption cl. (a) mentioned 
under art. 58 of the Indian Stamp Act, 1899, mean “at the time of a marriage.” 
The mere fact that a document is a deed of dower would by itself not entitle the 
‘document to an exemption from stamp duty afon a Bond. To earn. an exemption, 
the decument must be a deed of dower ted on the occasion of a marriage 
i ecan AUETA -~ 
_ The deed of dower referred to in cl. A of art. 98 of the Indian Stamp Act, 1899, js 
purely and simply a deed in consideration of magriage, while the deed of dower 
yetarred to. in the exemption cl (a) under art. 58 of the Act is a deed executed 
on the occasion of the marriage. 


- Bar Amana (plaintiff) filed a suit in the Court of the Joint Civil Judge 
(Junior Division), Bhavnagar, against her husband Arab Abdul (defendant) 
for the recovery of maintenance among other things on the basis of an agree- 
ment stamped with one rupees stamp dated August 20, 1951, entered into by the 
parties approximately a week prior to their marriage. The plaintiff contended 
that the agreement was a deed of dower and as the same was entered into with- 
in a week before the marriage between the parties, it should be deemed to be 
executed on the occasion of marriage between Muhammedans and the exemption 
contained in art. 58(a) of the Stamp Act would apply. The defendant con- 
tended that the deed was insufficiently stamped as the exemption did not apply 
to a deed of dower entered into prior to the marriage. The trial Judge ordered 
that the plaintiff should pay the necessary penalty before the said document 
could be admitted, observing in his judgment, as follows :— 

“The plaintiff calls this deed a dower deed. This deed is entered upon not on the 
occasion of the marriage of the parties, but it was made before the marriage of the 
parties. So the plaintiff cannot claim the benefit of this exemption of the sald Article. 
Section 2(24) of the Act defines ‘settlement. Looking to this dafinition, the facts of 
this deed cover the sald Article and definttlon. A deed of dower is made chargeable 
with stamp duty as a settlement under Article 58 of the Act.” 


Tue plaintiff applied in revision to the High Court Bench at Rajkot. 
The application was heard. 


M. P. Thakkar, for the applicant. 
M. U. Shak, for the opponent, 


Vyas J. This is a revisional application filed by the original plaintiff Bai 
Amina alas Amnabu-of Bhavnagar and it raises a short but interesting point 
of law under the Indian Stamp Act. The question is whether a certain deed of 
dower was sufficiently stamped or insufficiently stamped. The learned Judge 
has taken the view that the stamp was an insufficient stamp. This view is chal- 
lenged by the learned advocate Mr. Thakkar appearing for the applicant in this 
application. Mr. says that the document in question would fall within 
the exemption cl. (a) mentioned under art. 58 of the Indian Stamp Act. 

Now, art. 58 which is an article dealing with Settlement says in cl. A that an 
instrument of Settlement including a deed of dower will be chargeable with 
stamp duty as on a Bond. Now the question of stamp on a Bond is dealt with 


* Decided, February 14, 1958, Oivil Revi- decision of I. K. Batavia, Joint Oivi Judge 
alon Application No. 251 of 1957, agains the Os D.), Bhavnagar, in Civil Suit No. 261 of 1056. 


x 
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-in art. 15." If this document, which-is the subject matter of this application, 
were to be chargéable with stamp duty as on a Bond, the required stamp would 
be of the value of Rs. 2280. As a one rupee stamp was used for the deed in 
question, the deficiency would be of Ra. 21-8-0, Therefore, if the document were 
to be made admissible under s. 85 of the Indian Stamp ‘Act, a penalty of ten 
times the deficiency together with the deficiency would now be required to be 
‘paid. That amount would come to Re. 236-8-0. The learned Ju has taken 
the view that this should be the amount to be recovered upon this ocument, as 
the stamp affixed was only a one rupee stamp which in his opinion was insuff- 
cient, 

Mr. Thakkar says that the document would fall within the ambit,ef the 
exemption cl. (a) mentioned under art. 58. Now the exemption refers to a deed 
of dower executed on the occasion of a marriage between Muhammadans., 
Therefore, the question in this case is whether the document is a deed of dower 
and whether it was executed og the occasion of the marriage of the’ plaintiff 
with her husband. 

Now, it is to be noted that the mere fact that the document is a deed of dower 
would by itself not entitle the document to an exemption from stamp duty as 
‘on a Bond. , This is clear from the language of cl. A of art. 58 itself. Clause A 
says that an instrument of Settlement including a deed of dower would be 
“chargeable with stamp duty as on a Bond. It is clear therefore that the mere 
„fact that this document is a deed of dower would by itself not entitle the docu- 

-ment to an exemption from stamp duty as on a Bond. To earn an exemption, 
„the document must further be a deed of dower executed on the occasion of a 
marriage between Muhammadans. Therefore, the question is whether this doou- 
-ment, in addition to being a deed of dower, Was executed on the occasion of the 
marriage of the plaintiff with her husband. The term ‘Dower’ is defined in 
s. 285 of Mulla’s Mahomedan Law and the definition reads thus: 


i . “Mahr or dower is a sum of money or other property which the wife is entitled to 
receive from the husband in consideration of the marriage.” 


Now thete is no doubt, nor could there be any controversy, that this icular 
‘deed or document came into existence by way of a consideration w the hus- 
band had to pay to the wife for the marriage between the two. The reasons for 
-the execution of this document are to be found in the document itself. The plain. 
‘tiff, who is the wife, does not re to have had much confidence in her hus- 
band, which was an unfortunate when the two parties were on the threshold 
of marriage. However, whether the fact was an unfortunate fact or not, there 
is no doubt that the circumstances which necessitated the coming into existence 
`of the document are mentioned in the document-itself. It is clear from the docu- 
ment that if the marriage were not to take place, the document would not have 
come into being. This would mean that the document came into bemg by way 
of a consideration for the marriage. Therefore, it ia a deed of dower. 


But as I have mentioned above, merely the fact that it is a deed of dower 
would not attract the provisions of’ the exemption cl. (a) mentioned under 
art. 68 of the Indian Stamp Act. The language of cL A of art. 58 is different 

` from the language of the exemption oL (a) mentioned thereunder; the deed of 
dower referred'to in cl. A is ‘purely and simply a deed in consideration of the 
‘marriage, while the deed of dower referred to A the exemption el. (a) is such 
a deed executed on the occasion of the Marriage. The distinction between these 
two modes of expression has to be borne in mind in order to understand the 
‘scope of the exemption which is mentioned in the exemption cl. (a) under 
art. 58 It is clear, having regard to the aforesaid language, that a deed may — 
have been executed in consideration of the marriage, but it may not have. been 
executed on the occasion of the marriage. Having regard to this distinction, 
there is no doubt that the words ton the occasion of a marriage” must mean 
“at the time of a marriage’’ Otherwise, I can see no distinction between the 
language of the exemption el. (a) and the Janguage of cl. A in art. 58. There 
is no doubt in this case that the deed which i is the subject matter of the appli- 
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cation .was not executed at the time of the marriage. It was exécuted a week 
before it. Therefore it would not -be entitled to the exemption mentioned in 
the exemption cl. (a) in art. 58. 


The learned Judge was, therefore, right in holding that the deed was insuff- 
ciently stamped. ving regard to the deficiency and the penalty, the proper 
amount now payable on the document to make it admissible under s. 35 of the 
Stamp Act would be Rs. 286-8-0. The application fails and is rejected with 


Application rejected, 


: Before Mr. Justice J.-C. Shah and Mr. Justice Miabhoy. 
` DOSSIBAT NANABHOY JEEJHEBHOY v. P. M. BHARUCHA* . 


‘Land Acquisition Act (I of 1894), Sees. 3(b), 9, 5&10(1), 11, 12, 18, ‘30—Compensation 


for compulsory acquisition whether restricted to having legal or proprietary 
interest in land acquired—‘“Person interested in the land” whether includes person 
_ -claiming interest in compensation paid for acquistion of land—Whether rights of 
a persons interested in land to claim compensation awarded affected by issue of notifi- 
cation for acquisition—Whether for purpose of apportionment of compensation the 
Court can make distinction between case where person in ‘possession under agree- 
` ment to take lease and case where leise executed—Apportionment of ‘compensation— 
A Methods to be adopted in—Application of -doctrine of part performance whether res- 
' třicted to cases where person entitled-to claim protection in actual physical and: not 
"legal possession—Transfer of-Property Act (IV of 1882), Sec. 53A.. : 
The right to receive compensation for compulsory acquisition of land under -the 
Land Acquisition Act, 1894, is not restricted to those persons who have-a legal or 
proprietary interest or estate in the land and is available to all persons who have a 
` right or claim ‘to land, even“if such fight or claim does not amount to legal or pro- 
prietary estate or interest in the land.. f 
if a peon haa nahi to radain: ii odrana or Kage aia acaat tha land 
‘ar some obligation or restriction: is imposed upon the ownership of the land, -the 
> , person in whom the right or claim is vested or whio -is entitled to the behefit of tHe 
‘obligation or restriction, will be entitled to compensation for the extinction of that 
right, ‘claim or benefit by compulsory acquisition, even though such right, claim or 
benefit -may not amount to an interest or estate in the land. 

A “person Interested in the land” under a. 9 of the Land Acquisition Act, 18%, 
would, by the definition in s. 3(b) of the Act, include a person who claims interest 
in compensation to be paid on account of the acquisition of land, and the interest 
contemplated by s. 9 ‘dnd the otter relevant sections of the Act, is not restricted to 
leda! or ee ee pee ee ee 
a claim to‘apportonment with the owner of the land. 

The cbeervations made by Macleod J. in In re Pesion}i Jehangi correctly. set out 
the effect of .s. 8(b) of the Land Acquisition Act, and the right to. apportionment of 
compensation which a person may be entitled to. under the Act. 

Chhuttan Lal v. Mul Chand}-J. C. Galstatin V. Secretary of State for India. in Coun- 
ci’ Pratapa Bhattadu v. A. E. LC. Mission’ Secretary of State for India in Council 
NS earn TETAI MUT, Cole? Roney: Nusserwanji Mistri’ and Mohamad 
Abdul Jabbar v. Lalniya,” referred to. 


t 


ipet The Laid <Agquisttlon Act. 190k is hiedie a ‘tis paie interes O ea 


— 


i 


~, private rights in land; eee 
in the land to claim £ share in the compensation awarded. 


= a ably 5, 1958. Firat Appeal 2 pana r R. Lah. 40 
No. 628 of 1954 (with First A No! 1430f° 8 (1008) 100. W. N: 198 
~1054, No. 46 of 1955, and No. 624 of 1954), 4 (1984) I. L. R. 49 Mad. 88, 
the decision of V. M. Solanki, Extra: 5 Fare ea A. 80. : 
_ Assistant Judge, Thana, in Reference No. 18 6 (1955) 57 Bom. L. R. 728, 8. 0. 
` of 1961. . 7, [1047] Nag. 828. 


o 
-1 :(G911) 14 Bòm. L. R. 507. 


, 1958.) ` DOssibal NAWABHOY v. P.M. BHARUOHA (4.0.J.) 1209 
See Ne ys een Cire: SANSENE NORE S MURENEN PONUNT ond 
Co.” referred fo. 
Wes nnd dp i a the ieee eyes peace. Ie 
extinguished, and the Court is required to ‘ascertain the market value of the land 
and also of the interest of the parties interested therein which Js. extinguished .by 
compulsory acquisition, and in so ascertaining the market value the Court must take 
into account the circumstance, that it ig only on account of the. fortuitous interven 
Meno the Gopemment that tbe corach which both, te parton bondi deed 
: to. complete and -which „would haya been completed but for such intervention, has 
_- not been -cqmpleted. Therefore, for tha purpose. of apportionment. of compensation, 
+; ~ mp distinction gan he. made: between, a. cgse where ‘the person is in_ possesmiqne under 
_ An agreement to take alease which- hè is willing to carry out gnd which the lessor 
is also willing to carryout, and a case in which the lesse has, in-fact, been executed. 
. The compensation awarded fox compulsory acquisition is the value of all the inte- 
. Tests, which ‘are. extinguished. that compensation . has to. be distributeri “equitably 
. amongst persons haying therein and the. Court must proceed to appartion 
Mo omponsaHon: s0 ihal Hia aggregaie Valta at Al eee d8 equal fo Me amoni 
- af compensation awarded. g- ay, sae 
. When -disputes arise “between. landlords . ge nee a 
* Gtieltiode: which are menercilyadopied (All tato-thevtollow tng intrea road. divicions 
': yis. (1) the valne of:the lessot’s-and-the leasee’s interest may be separately agcertained 
a in terms of maney and thén out of the total amount awarded ‘the -value of the inte- 
- > "regt -pi one: may he taken, out and the remainder awarded to the other, (2) the inte- 
-< sremt cof the leor and the lessee -is-valued separately pnd if the aggregate of these 
© Stwo values -<does not “reasonably correspond to the ‘amount of. compensation available 
Èn. for distribution, the“amowrt may be:distribyted in the proportion of the two amounts 
3... and: (3) if reasonably precise valuation of the competing interests Is not posible, 
gon ohne, CIE Igay piccred 1O evalints, Ma aise te ihe cu nan tee cy Sarona 
5. of the-totgl amoimt of compensation -regarded:gs a single wmit. — - 
ae SIH aaor inte ornen tie Count cannot weoceed amok potted Gel: 
:iderations but. must::proceed as far as possible to. make an. accurate determination 
oi ` -of-the.vdlue of. the! respective interesta which are lost. The Court -must, in each ` 
” case, ‘having regard.to the circumstances and ‘the ~possibility_of a precise determina-~ 
` "Hom of ‘the value having regard to the materials avullable, adopt “that method of 
eet en eee Ean ee Ue a noes eee Emenee 
_ Tn re Pestonti Jehangir’ Shiam. Lal v. Collector of Agrat and Larmanra v. Jagan 
ae : 
. The applichtian of ‘the doctrine of part performancé under s. 58A of the Transfer 
of Brvperty Ack 168A is nol resteled only ta Chobe cases, widre pomeaxion of the 
person ehtitled to clatm protection is actual’ physical possession and not legal possession. 


f? rF 


„Lanns bearing Survey Nos. -1, 2, 8, 4, 5, 6 and 15 of the village of Pahadi 
and Survey Nos. 6, 7, 8 Hissas Nos. 1, 2 and 8, and Survey No. 124 of Gore- 
gaon were notified for acquisition by the Government’ Notification No. 5959/45, 
dated October 1, 1947, under s..4 of the Land Acquisition Act. Out,of these 
lands, lands “8. Noa. 1, 2, 3, 4, 5, 6 and 16 of -Pahadi are referred’ to here as 
group B lands. All the lands in group B except 8. No. 6 were agreed to be 
let. by the owner Dossibai, Nanabhoy Jeejeebhoy (claimant No. 1) to one B. L. 
Trivedi, who was a nominee of P. M. Bharucha (claimant No. 2), at an annual 
rental of Ra. 500 per acre for 99 years with an option of renewal for a further 
period of 99 years at double the rental, under a writtey agreement, dated June 
. 12, 1947...The lands leased out admeasured 76 acres and 6 gunthas. Survey 
‘No. 6 and other lands were also agreed, to be let out by claimant No. 1 to B. L. 
Trivedi, nominee of P. M. Bharucha, at an annual rental of Ra. 525 per acre 
for 99 years with an option of renewal at- double. the rental for a further period 
a A. I. R. Cal. 740. 9337 I. L. R. 56 AI. 897. 


‘ 
2 {1954] 8. O. R. $10. o rn, E TEER as ES a. 
PIH 14 Bom. L: R. 507,' Te Dae GP Pe, Boe 
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of 99 years. An agreement of lease in. that behalf was executed on Yane 2, 
1947. By three agreements, respectively dated July 15, 1947, July 18, 1947, 
and August -6, 1947, claimant No. 2 agreed to. let out the lands to the Jawahar 
Nagar Co-operative ' Housing Society, Ltd. (claimant No. 8). Before the Land 
Acquisition Officer all the three claimants claimed compensation for compul- 
sory acquisition of their respective interests in the lands, 

Land 8. No. 148/1 of Pahadi was- notifled for acquisition hy the Govern- 
ment of Bombay by notification, dated March 16, 1949. This land also was 
agreed to be let out.’ Claimant No. 1, who was the owner of the land; had 
agreed to grant this land on lease to B. L. Trivedi, nominee of claimant No. 2, 
at ar®gnnual rental of Re. 600 per acre, for a period of 99 yegra with an option 
~ of renewal at double the rental for a further period of 99 years. Claimant 
No. 2 agreed to sub-let the land along with other lands to claimant No. 3 at an 
anntal rental of Re. 947 per acre for 99 yeams. An agreement in that behalf 
was executed on August 6, 1947. -In respect of this land too all the three clai- 
mants claimed compensation before the Lan equisition Officer for compul- 
sory acquisition of their respective interests in the land. . 

The Land Acquisition Officer awarded compensgtion for the land at the rate 
of Ra, 2-4-0 per square yard for group B lands, and at the rate of Re. 4 per 
square yard-for land 8. No. 148/1. . 

The claimants did not accept the award ia by the Land Acquisition 
“Officer and asked for references to the District Court, and accordingly re- 
‘ferences were made. These references were heard by the Extra Assistant 
Judge, Thana, who for lands in group B except 8S, No. 8/2, awarded com- 
pensation at the rate of Re. 2-5-8 per square yard, and in respect of -land 8. 
No. 148/1 he awarded compensation at the rate of Ra. 6-8-0 per square yard. 
For land 8. No, 8/2 compensation was awarded at the rate of Rs. 5 per square 
‘yard. The references relating to apportionment were also heard by the ie 
. and he apportioned the compensation between claimants Nos. 1 and 2. 
capitalised the rental agreed to be paid by ‘claimant: No. 2 to: claimant No. 1 at 
44 per cent. and in addition awarded Rs. 0-1-0 per square yard for the present 
value of the reversion and the restrictive covenants. Out of that amount the 
Judge deducted Rs. 1,056,867, being the amount of capitalised rent for a period 
of six years under the two agreements dated June 2, 1947, and June 12, 1947. 
The Judge accordingly awarded to claimant: No. 1 ‘Ra. 8,74, D85 as compen- 
gation for the lands and trees and Rs. 1,81,187-12-0 as 15 per cent. statutory 
-addition to-the compensation. To claimant ‘No. 2 he awarded Ra. 1,74,058-4-0 
for lands and trees and Ra. 26,108-11-6 the 15 per cent. statutory addition. 
He also awarded to claimanta Nos. 1 and 2 interest at the rate of 4 per cent. on 
` the respective amounts awarded. To claimant No. 3 nothing was awarded.- For 
land §. No. 148/1, the Judge awarded Ra. 12,087 to claimant No. 1, Rs. 18,281 
‘to claimant No. 2 and Rs. 12,434 to claimant No. 3. Beside these amounts, he 
awarded to each of the claimants the statutory 15 per cent. and interest at the 
rate of 4 per cent. from the date on which possession of the lands was taken by 
the Land Acquisition Officer. 

In First Appeals Nos. 680 and 581 of 1958 and the companion appeals, the 
High Oourt on December 10, 1957, awarded compensation to the claimants at 
the rate of Re. 4-2-0 per square yard for the lands in group B, except S. No. 
8/2 where the order of the trial Court awarding compensation at the rate of 
Rs. 5 per square yard was confirmed. The Court also confirmed the order of 
_the trial Court awarding compensation at the rate of Re. 6-8-0 per square yard 
in respect of land 8. No. 148/1. . 

The present group of four appeals raised a ila as to. apportionment of 
‘compensation madè by the lower Court. 


| à ' F. A. 628/54. 
Bir Jamaksd ñ Kanga and 8. V. Gupte, with Gagrat & Co. and D. G. ‘Desai 


for the appellant. 
M. P. Amin, with J. D. Pandya pnd S. J. Pandya, for respondent No. 1. 
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M. P. Lowa d C. J. Shak, with Chimanlal-Shak & Co. and V. H..Kamat, 
for respondent 0. 2. * 
143/54. 


! F. A, - 
' M.P. Amin, with C. K. Nhah, I. O. Bhatt, J. D. Pandya, 8. J. Pandya and 
Miss Vatsala M. Amin, tor the appellant. : a 

“8. V. Gupte and H. P. Bhatt, with D. G. Desa and Gagrat & Co., for 
respondent-No. 1. 

M. P. Laud and C. J. Shah, with Chimanlal Shah & Co. and F. H. Kamat, 


for respondent No. 2. 
A. 48/55.. 


F. 

M. P., Loud and O. J. Shah, with F. H. Kamat and Chimanlal Shakyé Co., 
for the appellant. 
na £ eka PF. Bhatt, with Gagrat & Co and D. G. Desai, tor respon- 

t No. 1; 

M. P. Amin, with J. D. Pand and &. J. Pandya, for apondent No. 2, 
"Y. 8. Desai, Government Ple ler, with Y. V. Chandrachud, Assistant Govern- 
ment Pleader, for respondent No. 8. 

oe KA 624/54. . 

cht i and R. P. Bhatt, with Gagrat & Co. and D. a. Desat, for the 
ap 
- HM. P. Amin, with J. D. Pandya, 8. J. Pandya and Miss Vateala M. Amin, 
for reapondent No. 1. 

-M. P. Laud and C. J. Shah, with V. H. Kamat and Chimanlal Shah and Co, 
for respondent No, 2. ' 


J. C. Suan J.. [His Lordship, after setting out, the facta, proceeded :1 The 
dispute about apportionment between the three claimants has now to be decided. 
The learned trial Judge held, that the first and the second claimants were en- 
titled to share the amount of compensation and the third claimant was not 
entitled to share therein. We will presently deal with the: method followed 
by the learned trial Judge and the principles enunciated by him for. appor- 
tioning the amount of compensation. But before we deal with the question 
of apportionment it may be necessary to refer to certain preliminary conten- 
tions raised on behalf of the firat claimant. The first claimant claimed the 
entire amount of compensation:to the exclusion of claimant No. 2-and clai- 
mant No. 3. It was urged. that the entire interest in the lands as a holder 
thereof was vested in ‘the first claimant and even though the first claimant had 
entered into two agreements to lease out the -land to the nominee of the second 
claimant, by the mere agreements the second claimant acquired no interest in 
the lands under acquisition and accordingly the second claimant could not 
‘claim a ‘share in the compensation. It was further urged that the third 
‘claimant was claiming a derivative interest, if any, from the second claimant, 
and if the second claimant was not entitled to any share in the compensation, 
the third ‘claimant also was not entitled to any compensation. 

In order-to appreciate this argument it may be necessary to determine the 
legal relation between the parties on October 1, 1947, the date on which the 
notifleation for acquisition under s. 4 of the Land Acquisition Act was issued. 
Under the agreements, dated June 2, 1947, and June 12, 1947, respectively, 
exhs. 824 and 825, the first claimant had put the second claimant in possession 
of the lands agreed to be demisd by her, and in pursuance of the agreements 
claimant No. 2 was in occupation of some of the lands, and the remaining lands 
were in the occupation of the third claimant under agreements exhs. $28, 327 
and 828. It is undisputed that the second claimant had paid the rent which 
was agreed to be paid by him, and the second claimant was ready and willing 
to carry out his part of the contract. Claimant No. 2 was, therefore, entitled 
to claim the benefit of part performance under s. 58A of the Transfer of Pro- 

erty Act and also to claim specific performance of the agreement to lease the 
p da in the event of the first claimant being mwilling to cary out her part 
of the’ contract.: It- may also be noted: that on the date of the - notification 
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ae ERE a Bae willing “to ex a on the terms 
on and the second claimant was ey a willing to take a con- 
a m the first claimant.’ Again, there is oy dispute that the third 
claimant remained in ‘oceipation under an agreement ‘of lease from the second 
claimant. The third claimant was ready and willing to carry out its part of 
the contract and the:second claimant was also willing to carry out his part of 
-the contract. The third claimant was, therefore, entitled to the benefit -of part 
performance under s. 58A ‘of the Transfer of Property’ Act and also to obtain 
specific performance against the second claimant in the event -of the second 
claimant being unwilling to carryoutshig part of the contract. It is evident 
that sg against the first claimant the second claimant had possession - -of the 
lands agreed to be demised and that he was entitled to hold possession .of fhe 
lands and the first claimant. was debarred from enforcing against the second 
claimant and persons claiming under him any right in respect of the lands 
agreed th be -demised other than the‘right expressly provided by the terms of the 
agreement. . Similarly, as against the second. t. the third claimant was 
also entitled to hold possession, If the first ¢ k relying upon her title, 
sought to obtain possession of the lands agreed $o be demised to the second’ 
cJdrmant, the latter ‘could effectively resist the FA made by the first claimant 
except a claim arising out of any express terms of the agreement. Even though, 
therefore, the second claimant had -not. acquired the interest of a- tenant, there 
being no registered lease, he was entitled to remain in possession as if he had 
obtained à leage in his favour, Similarly, as against the second claimant, the 
third claimant had a right to remain in possession as if it had obtained a lease. 
.We are unable to accept the argument of Mr. Gupte on behalf of the first 
‘claimant that the second claimant was not in ‘‘possession’’; within the meaning 
of s. 53A of the’ Transfer of Property Act, as against the first claimant. It was 
urged ‘by Mr. Gupte that the possession contemplated by s. 53A of the Transfer 
‘of Property Act is actual physical possession and not legal possession. In our 
‘Judgment there is nothing in 8. BoA -of the Transfer of Property Act which 
either exproasly or by ‘necessary implication supports the view that the posses- 
sion contemplated to be protected thereby is actual physical possession and 
not legal possession. Under para. 2 of s. 53A. of the Transfer of Property Act, 
provided the transferee has taken possession of the property, or, being already 
in possession, has continued in ion, and the other conditions are -ful- 
filled, he is entitled, ee a that:the transfer has not been enema 
in the manner prescribed therefor by the law for the time being in force, to 
remain in possession, and the transferor is debarred from enforcing against 
the transferee and persons claiming under him any right in respect of the 
property of which the ‘transferee has taken or continued in possession. The 
section was enacted witha view to partially introduce in India the doctrine 
of. part-performance as understood under the English law, and there is no 
‘reason to suppose that ‘the. application of the doctrine of part performance 
was intended to be restricted ‘only to those cases where ‘possession of the’ person 
entitled to claim protection] was actual physical possession and not legal posses- 
‘gion. 

Ts was also areva by Mr. Gupte that. the second claimant had not transferred 
the benefit.of the contract which he had entered into with the first claimant, and 
there being covenants under the agreements.of lease not ‘to sub-let or assign 
.the.demised premises or any part thereof without the consent in writing of the 
‘lessor, the occupation by the third claimant- could not be regarded as an autho- 
rizéd. occupation. As a i ir fered ‘it -was urged that the second claimant was not 
in attual possession and the third claimant had no right to remain in posseasion 
fand; therefore, neither the second claimant nor the third Claimant was entitled 
-to‘claim ‘the benefit of s. 58A of the Transfer of, Property Act or even to- obtain 
‘specific | performance..of the agreements against the first claimant. It may, 
‘however, ‘be noted that a. 58A- not ohly protécts the transferee but all persons 
‘datming tmder him, ‘and the posdegiion df the third claimant must-be regarded 
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as possession of-a person alaimińg' under ‘the adeond claimant’: Wari ar 
‘the restrictive: clauses, for instance in para. 6(j) im exh. 324 and iw cl 

exh. 825 read with para. 6(j) of exh, S24 are only intended to Boome opera: 
tive after the lease is executed and not before. e” 


Tt was urged. by Mr. Gupte that under the Land Acquisition Act only those 
persons were entitled to claim compensation who had interest in the land com- 
pulsorily acquired and no others, and in support of that argument, our atten- 
tion was invited to certain provisions of the Land Acquisition Act. Section: 
3(b) defines the expression “‘person interested”. It provides that: 

“unless there is something repugnant in the subject or context, the expressign ‘per- 
gon interested’: includes all persons. claiming, an interest In compensation to be’ made 
on account af. the acquisition of land under this-Act; and a person shall’ be deemed to 
pee ee ee ee eee 


It is evident from the deflnitiop-that the expression “‘peraon interpsted’’ in- 
cludes persons who have an i in compensation, even though they. may 
haye no interest in the land itself. Section 6A-enables “any person. in 

in the land notified: for a ares under 8. 4 (1) to object to the acquisition 
of the land, and' by sub-s. (3) of that section it is provided that a person shall 
be deemed to be interested in land who would be entitled to claim an interest 
in compensation’ if the land were acquired. under the Act. Section. 9 by the 
first su tion the Collector to*give notice stating that the Govern- 

ment intends to take possession of the land and that claims to-cdmpensation 
for all interests in such land may be made to him. By subs. (4) of a 9 the 
notice is required ‘to state the particulars of the land needed. and to require. all 
persons interested in the land to- appear personally or by: ‘agent before .the 
Collestor.- By syb-s. (3) it is: provided t the Collector shall also serve 
notice upon persons known. or believed to be interested therein, and: by sub- 
s. (4) it is provided that in case any person so ‘interested resides elsewhere, 
and-has no such. agent, the notice shall be sent.to him by registered p ost. . By 
s. 10(2) the Collector is entitled to. require any pergon to make or deliver to 
him.a statement ee the name of evary other person possessing an inte- 
rest in the land. I the Collector has to proceed to enquire into thé 
objections of any Bali interested and thereafter to make an award inter alia 
apportioning the compensation. amongst all the persons known or believed to 
be interested in the land. By s. 1% the Collector. is -required to give imme- 
diate notice of his award to all persons interested as are not presant personally 
or by their representatives. .Under s. 18 any person interested who has not. 
accepted the award may make an application to the Collector to make a refer- 
‘ence to-the Court, under- 8s. 30 the Court is entitled to apportion the com- 
pensation, and the Collector i is required to.make a reference to the Court about 
the apportionment, if any dispute arises between the persons entitled thereto: 


The Legislature has undoubtedly: used different expressions suchas ‘‘per- 
sons interested’’, ‘‘persons known or’ believed to- be interested’ and “‘ persons 
possessing an an interest?’, But, in vur judgment, the. expressions “‘person inte- 
rested’’, and “‘person possessing- an in ” appear to have the same meaning 
which the expression ‘‘person interested’’ defined-in s. 3(b) ‘has. We are unable 
to agree with the contention. of Mr. Gupte that the Legislature has used the ex- 
pression ‘‘person interested-in the land’. as having a. connotation distinct. from 
the-connotation of “‘person interested’’.. A-‘‘person-interested in the land’? 
under s. -9 will, in our judgment, by the definition in a. 3(6), include a-person 
who claims interest in compensation to be paid on accotnt of the: acquisition. of 
land, and the interest which is contemplated by s..9 and the other sections to 
which we have referred is not restricted to legal or proprietary. estate: or inte- 
rest in the land but includes such interest as will sustain a claim to. apportion- 
yent. with: the.owner of. the land, If q.person has 9 right to remain in ocou- 
pation or has a claim against the Iand, or sdmé obligation or restriction is im- 

upon thefoWnership 6f-the land, the in whom thé right or’ tlaim 
is vested or who is entitled to the benefit of th the obligation "or restristion will, 
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in our judgment, be entitled to compensation, even though „the right, claim 
or the benefit may not amount to an interest or estate in the land. If a person - 
has, without having any interest, a right to remain in occupation or posses- 
sion of land of the ownership. of another, compensation for extinction of that 
right by compulsory acquisition will be payable to the person having the 
right of occupation or possession. For instance, a person who has a licence 
which is irrevocable will be a person interested, even though the licence 
does not amount to an interest in the land. The owner of a dominant tene- 
ment, having an easement over a servient tenement, even though the easement 
does not amount to an interest in the land, is by the definition declared ex- 
pressl¥eto be a person interested in land. In our judgment, the right to re- 
ceive compensation for compulsory acquisition of land is not restricted to those 
persons who have a legal or proprietary interest or estate in the land and is 
availeble to all persons who have a right or chim to land, even if such right 
or claim does not amount to legal or proprie estate or interest in the land. 

The view we are expressing is amply suppo by authority. In ChaAutian 
Lal v. Mul Chand,’ a Division Bench of the Lahore High Court held that a 
person who has entered into a valid agreement toepurchase land is a ‘* person 
interested’’ within the meaning of s. 3(b) of the Land Acquisition Act. That 
was a case in which certain land was agreed to be sold and thereafter the land 
was compulsorily acquired, and the person to whom the land was agreed to 
be sold made a claim for apportionment of compensation. ‘Mr. Justice Shadi- 
lal, who delivered the judgment of the Court, after referring to the provisions 
of sa. 8(b), 9(3), 10 and 25 of the Land Acquisition Act, held that a person 
who had agreed to purchase land was a ‘‘person interested’’ and entitled to 
apportionment, It was urged on behalf of the owner of the land that the ex- 
pression ‘‘person interested’ meant a person having a permanent and trans- 
ferable interest in the property acquired and no other. Im rejecting that 
argument the Court observed (p. 42): ' 

“...The expreselon ‘person interested’ has been defined in s. 3(b) of the Land 

Acquisition Act as including all persons, claiming an interest in compensation to be 
awarded om account of the acquisition of land under the Act, and this definition, in 
our opinion, is wide enough to include the equitable interest that Mul Chand claimed 
to have in the present case.” 
We may observe that the case aroge in the Punjab where the Transfer of Pro- 
perty Act was not RUFE and by an agreement to purchase property the 
purchaser Mul Chand had acquired an equitable interest in the land, and that 
interest, even though it was not a legal interest, was held by the Court suff- 
cient to sustain a claim to apportionment of compensation. 

In J. C. Galstaun v. Secretary of State for Indsa tn Councal,2 a Division 
Bench of the Caleutta High Court held that a person who had entered into 
an agreement to purchase land was entitled to apply under s. 18 of the Land 
Acquisition Act for a reference to the District Court, even though that person 
had not obtained, before the date of the application, a conveyance in his 
favour. It is élear that in the view of the Calcutta High Court a person who 
claims an interest in compensation is competent to make an application for 
reference under s. 18 of the Land Acquisition Act. 

In Pratapa Bhattadu v. A.E.L: Misson,’ it was held that a creditor who had 
attached land in execution of a decree could,-if the land was ¢ompulsorily ac- 
quired, make a claim for apportionment of compensation. Mr. Justice Phil- 
lips, whd delivered the principal judgment of the Court, observed. that a per- 
son may be ‘interested” within the meaning of the Act without holding anv 
legal estate in the land and that an attaching decree-holder was a person ‘in- 
tereéted’ in the land within the meaning of the Act. The learned Judge 
observed (p. 40): . . l 

“This definition [of ‘person interested’ in s. 3(b) of the Land Acquisition Act] does 
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not seem to contemplate that a person interested need have a legal interest in the land, 
because it specifically alludes to interest in the compensation to be made, and it has 
ee ee ee 
without holding any legal estate in the land,. .: 

` In In re Pesionji Jekangir,! Mr. Justice. Macleod observed that a person may 
bé interested, within the meaning of s. 8(b) of the Land Acquisition Act, in 
the compensation money without having an interest in the land. In that case, 
one Pestonji, who was in occupation of the land under acquisition, under an 
agreement with the Improvement Trust, with a right to obtain a lease for 99 
years when certain buildings had -been erected according to the terms of the 
agreement of lease, was held to be a person entitled to apportionment. ° the 
view of Mr. Justice Macleod, a person may be interested in the compensation 
money without having an interest in the‘ land in the legal sense of the term. 
It is true that in that case there was at the trial a settlement between PRestonji, 
who eldimed apportionment of the compensation, and the Improvement Trust, 
and thè observations made by Mir. Justice Macleod were not necessary for the 
decision of the case. But:on that account.we are unable to ignore the observa- 
tions. With , we af of the view that the observations made -by 
Mr. Jubtice correctly set out the effect of s. 3(b) and the right to 
ie hy ao of compensation which a person may be entitled to under the 

Land Acquisition Act. 

- Mr. Gupte invited our attention to certain cases, relying on which he con- 
tended that the interest which would sustain a claim for apportionment must 
be legal or proprietary interest and not merely an equitable interest or some 
right to land not amounting to interest therein. The first case relied upon 
was the judgment of their Lordships of the Privy Council: Seoretary of State 
for India in Council v. Shanmugaraya Mudaltar.2 In that case, the High 
Court of Madras had awarded to the zamindar, whose land was compulsorily 

compensation for the loss of earnings of certain persons employed 
on the land, and the Privy Council held that the High Court was in error 
in so domg. Their Lordships observed’ that the persons’ who lost their earn- 
ings because they lost employment on the land could not be regarded as 
having an interest in land, nor was the samindar interested in the earnings 
of those employees or m the loss suffered by them. We fail to appreciate 
how that case can have any application 2 the facts of the present case. The 
szamindar could be awarded compensation for loss suffered by him and not for 
loss alleged to have been suffered by persons employed on the land. The per- 
sons who were employed on the land had no right or claim to the land nor had 
they any interest m the compensation, and compensation could not be award- 
ed to the samindar in respect of the loms suffered by those who were merely 
employed on the land. : > 


The next case to which we were referred was The Collector of Bombay v. 
Nusserwanji Misiri? decided by their Lordships of the Supreme Court. In 
that case no question directly: arose about assessment or apportionment of 

compensation. The question which fell directly to be decided by the Court 
was about the prerogative right of the State to levy assessment on lands which 
had not been previously assessed, and the Supreme Court held that the State 
had such a right. It appears that in that case certain Foras lands governed 
by Bombay Act VI of 1951 were, between the years 1864 and 1867, compulsorily 
acquired under the Land Acquisition Act, 1857, for a railway. Thereafter the 
lands were sold by the Government of Bombay in 1988 to certain purchasers 
who conveyed the same in trust to the plaintiffs. In 1942, the Collector of 
Bombay, treating the plaintiffs as superior holders, proposed to levy assessment 
on the Jands at the rated prescribed by the Bombay City Land Revenue Act, 
1876. Thereupon the plaintiffs sued the Collector for a declaration that he 
had no right to levy the assessment; and it was urged in support of the claim 


1 (1911) 14 Bom. L. R. 507. ` 3 (1955) 57 Bom. L .R. 723, 8. O. 
3 (1893) L. R. 20 L A. 80. _ ` 
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that the Government’s right to assess the land had, by reason of the acquisition: 
between the years 1864 and 1867,-been extinguished. Their Lordships of the 
Supreme Court observed that under the scheme.of the Land Acquisition Act. 
what was acquired was the private right of individuals and not the right of the 
Government and fhere was no valuation of the right of the Government to levy 
assessment of the land and no compensation was awarded’ therefor. ie WAS. 
then observed (p. 788): 

e N E E EEE E E PETA E 
to levy assessment is an interest in land within the meaning. of s. 8 of Act VI of 1857:. 
But jg this assumption well-founded? We think not. sei poles eg Sane 
‘interes means one or more of those rights which go to make up ‘ownership’. It will 
ee ee ee Le aG 
impose a tax on land is a prerogative right of the paramount to the ownership 
over fhe,land and outside it, Under the scheme: of the Land Acquisition Act, what is 
acquired is*only the ownership over the lands, or inferior rights comprised there- 
in... The Government is not a ‘person interested’, the definition in s. 3(b), and, 
ee oe rr mon eure Se ar a aa vee, On. Semen 
sation being awarded therefor.” 
In that case, the only question which fell to be determined. Was ais the 
right of the ‘Government to levy -assesament was ‘‘interest’’ within the mean: 
ing of the Land Acquisition Act, and it was held that it was not.. It 18 - trud 
that their Lordships observed. that in its normal--acceptance the word ‘inte- 
rest’ meant one or more of those rights which-go to make up ‘ownership’ and 
will include, as for instance, mortgage, lease, charge, easement and the like. 
But that observation, in our judgment, does not lead to the inference that the 
expression interest within the meaning of s. 3(b) can be equated with owner- 
ship or estate in land. In our view, this case does not gnar the contention 
raised on behalf of the first claimant. 

Reliance was also placed upon Mohamad Abdul Jaltar v. Tamai In that 
ease it waa held that a contract for sale of immoveable property did -not 
create any interest in or charge upon the property which was compulsorily 
acquired and the plaintiff suing for specific performance was not entitled -to 
compensation money lying with the Collector. - At first aight, this judgment 
may appear to support the contention raised om behalf of-the first claimant, 
but when the facts are ‘examined, it does not appear that-it was intended-by 
the Court to lay down any such proposition. The property in dispute-in: that 
case was agreed to be sold by the owner to one Mahomad Abdul Sattar for 
Bs. 10,000.. As the owner failed to convey the property; Mahomad Abdul Sat- 
tar filed a suit for specific performance of the agreement of sale. During the 
pendency of the-sui oar the land was compulsorily ‘acquired, and evideritly the 
suit for specific performance became infructuous. It was contended on be 
half of the plaintiff that he was entitled to the campensation money lying with 
the Collector, and the Court. negatived „his contention.- But evidently .if the 
plaintiff was ‘entitled to the benefit of the contract, he had-to make an appli- 
cation in acquisition. proceedings, to the Collector and claim apportionment; he 
could not ask the civil. Court to pass an order against the Collector or againat 
the defendant whereby the amount of-compensation may..be paid over to him. 
In our judgment, this case also does not support the contention raised - by 
Mr. Gupte. 

-We are, Wherefore. of the view that the second claimant was a ‘‘person inte- 
rested’? in the. compepsation money and was entitled to apportionment. 
Equally, the third claimant was entitled: to-apportionment of the compensation 
money. The circumstance that neither the second claimant nor the third 
claimant had a registered conveyance in his favour creating a legal interest or 
pstate-in the land did not prevent taen from claiming apportionment of com- 
pensation money. . 

It was, then urged. thet: the ETNE to lease the lands had been apawdoied 
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iid consequently the second claimant was not entitled to any compensation. It 
must be borne in mind that the rights and obligations of the parties in the 
matter of apportionment have to be adjudged in the context of circum- 
stances existing at the date when the notification under s. 4 of the Land Acqui- 
sition Act was issued and possession was taken under s. 16. Once possession 
is obtained, the rights of all persons in the land are extin ed, and 
the land vests in the Government free from all encumbrances. It may be 
noted that even after possession was taken by the Government all the three 
claimants made a claim for compensation, and the first claimant admitted the 
right of claimants Nos. 2 and 8 to apportionment of compensation (see exh. 59 
in Reference No. 9 of 1951). Thereafter also all the three claimants ofefer- 
red an amended application before the Land Acquisition Officer in which they 
submitted a differant scheme for apportionment (see exhs. 59 and 60 respect- 
ively dated February 14, 1948, and September 19, 1949). The first claimant 
having in terms admitted by applications exhs. 59 ‘and 60 that the agreements 
were outstanding and the pe of compensation was liable to be apportioned, 
it is diffeult to accept the contention that there was any abandonment of the 
right by mutual agreement og acquiescence. Similar written applications were 
made also in the acquisition proceedings for S. No. 148/1. It may also be ob- 
served that after the lands were notified for acquisition there was a fresh agree- 
ment between the first claimant and the third which is exh. 84, dated February 
18, 1948, whereby lands which were not acquired were given by the first 
claimant on lease to the third claimant. It was recited in that lease: 

“ ..AND WHEREAS subsequent to the handing over of such possession to the 
Lessee by the Lessor as aforesaid portions of the said land comprised in the said agree- 
ments dated 2nd June 1947 and 12th Jume 1947 and hereby agreed to be demised were 
acquired by the Government of Bombay for public purposes and possession thereof 
was taken by the Housing Commissioner on behalf of the Government of Bombay AND 
WHEREAS negotiations between the Lessee and the Government of Bombay for de- 
requisitioning the said piece of land so acquired as aforesald are still pending AND 
WHEREAS the sald Trivedi, the said Bharucha and the Lessee have requested the 
Leasor to grant to the Lessee for the present a lease of the pieces of land being por- 
tions of the said land comprised in the said recited agreement to lease dated the 2nd 
day of June 1947 which portions are more particularly described tn the schedule 
hereunder written which the Lessor agreed to in the manner hereinafter appearing...” 
It is evident from this recital that there was no abandonment, even at the time 
of execution of exh. 84, of the rights acquired under the original agreement 
of lease. In our view, there is no substance in the contention that the rights 
_ acquired under exha. 394 and 325 were by mutual agreement abandoned. It 
may be noted that before the Land Acquisition Officer no plea was raised that 
there had been any abandonment and by mutual agreement a claim for appor- 
tionment of compensation was made. 

It was also urged by Mr. Gupte, relying u the judgment of their Lord- 
ships of the Supreme Court in Satyabrata Ghose v. Mugneeram Bangur and 
-(o.,1 that. by the notification for acquisition the contract to lease was frus- 
trated and, therefore, also the second and third claimants were not entitled to 
apportionment of the compensation. But the rights and obligations of the parties 
existing at the date on which the notification for acquisition was issued, have 
to be ascertained and on that day the second and third claimants had valuable 
rights in the land. By the acquisition all private rights in the lands includ- 
ing the rights of the first claimant have been extinguished but the rights which 
the claimants had in the land attached to the compensation amount. The 
Land Acquisition Act is intended in the public interest to extinguish private 
rights in land; it does not purport to affect the rights of persons interested 
in the land to claim a share in the compensation awarded. The frustration 
of the contract to lease, therefore, does not affect the rights of the second and 
third claimants to apportionment of compensation. In this connection we may 
refer to the observations made by the Calcutta High Court in Surendra Nath v. 

1 [1954] 8. 0. È. B20. 
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Pyari Charan,’ as to the legal effect of acquisition proceedings. It was 


observed (p. 742): 

“ ..The acquisition transforms the property into a certain sum of money, but the 

rights of the parties relatively to this sum ought to be the same as they were with 
reference to the property. Where a property is subject to a lease, theoretically speek- 
ing, the total compensation for the property should be the sum total of the compen- 
sation payable in respect of the interests of lessor and lessee.” 
If by compulsory acquisition land is transformed into money, we fail to appre- 
ciate why the person who had a right to the land should be denied a right to 
claims the equivalent of the right in the compensation money into which land 
is transformed. It may be observed that this contention about frustration of 
the contract was not raised before the learned trial Judge. 

We are, therefore, of the view that the second and third claimants are entitled 
to claim apportionment of compensation which has been awarded for the lands. 

It was urged by Mr. Gupte that even if the syond claimant is entitled to com- 
peusation, that compensation must be something less than the compensation 
awardable to a tenant who has obtained a registered lease in his favour. In our 
view, that contention also cannot be sustained. * When land is compulsorily 
acquired, the interest of every person therein is extinguished, and the 
Court is required to ascertain the market value of the land and also of the 
interest of the parties interested therein which is extinguished by compulsory 

uisition, and in so ascertaining the market value the Court must take into 
account the circumstance that it is only on account of the fortuitous interven- 
tion of the Government that the contract, which both the parties honestly 
desired to complete and which would have been completed but for such inter- 
vention, has not been completed. It is undisputed that at the date of the 
notification the first claimant was willing to grant the lease and the second claim- 
ant was willing to accept the lease. For the purpose of apportionment of com- 
pensation, we do not think, therefore, that any distinction can be made between 
a case where the person is in possession under an agreement to take a lease 
which he is willing to carry out and which the lessor is also willing to carry 
out, and @ case in which the lease has, in fact, been executed. 

Section 80 of the Land Acquisition Act merely provides that the Collector 
may make a reference to the District Court on a dispute as to the apportion- 
ment of the amount of compensation or any part thereof or as to the persons 
to whom the same or any part thereof is payable. But the Legislature has 
not laid down the principles by reference to which the dispute relating to 
apportionment has to be decided. The reason is obvious. en a dispute 
relating to apportionment arises, the Court is trying a dispute as to the civil 
rights between the parties relating to their interest in the money into which the 
land is transformed. 

_ In apportioning the compensation the Court has to give to each claimant 
the value of the mterest which he has lost by compulsory acquisition. Bo 
stated, the proposition may appear simple; but in its practical appli- 
cation numerous complicated problems arise in apportioning the compensation 
awarded. The difficulty experienced is due to the nature of a variety of in- 
teresta, rights and claims to land which have to be valued in terms of money. 
The compensation awarded for compulsory acquisition is the value of all the 
interests which are extinguished and that compensation has to be distributed 
equitably amongst persons having interest therein and the Court must pro- 
ceed to apportion the compensation so that the aggregate value of all inte- 
rests is equal to the amount of compensation awarded. In disputes between 
landlords and tenants about apportionment, different methods of appor- 
tionment have been adopted. The methods which are generally adopted 
fall into three broad divisions.. Under the first method the value of the lessor’s 
and the lessee’s interest may be separately ascertained in terms of money and 
then out of the total amount awarded the value of the interest of one may be 
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taken out and the remainder awarded to the other. The second method is to 
value the interest of the lessor and the lessee separately, and if the aggregate 
of these two values does not reasonably correspond to the amount of compen- 
sation available for distribution, the amount may be distributed in the propor- 
tion of the two amounts. If reasonably precise valuation of the competing 
interests is not possible, the Court may proceed to evaluate the interests of 
the claimants in terms of fractions of the total amount of compensation re- 
garded as a single unit. That is the third method. Theoretically the aggre- 
gate value of the interests acquired must be equal to the amount of compensa- 
tion to be distributed. But in the valuation of competing interests, which 
from its very nature is dependant upon indefinite factors and uncertaifi data, 
considerable difficulty is encountered. Indisputably, in apportioning compen- 
sation the -Court cannot proceed upon hypothetical ednsiderations but must 
proceed as far as possible to make an accurate determination of the value of 
the respective interests which ey i lost. The Court must, in each case, having 
regard to the circumstances the possibility of a precise determination of 
the value having regard to the materials available, adopt that method of valua- 
tion which equitably distributes the compensation between the persons en- 
sir ( ge As observed by Mr. Justice Macleod in In re Pestony: Jehan- 
gir (p. 510) 

.-Again, even if the market value of the various interests could be ascertained, 
as oil valué would aint be kas- t -cohieda with the. eum to becapportioned: I 
think what the Collector and the Court have to do is to apportion the sum awarded 
amongst the persons interested as far as possible in proportion to the value of their 
Interests and it is impossible to lay down any general rule which can be followed. The 
market value of an interest if ascertainable may afford same guide towards ascertain- 
ing the amount to be appartloned in respect of that Interest, but that can only be 
considered in relation to the total sum awarded as compensation.” 


In the trial Court, the learned Judge thought that the best method to be 
adopted for apportionment of compensation between the persons interested 
was, having regard to what he conceived was inadequate compensation, to 
award in the first instance the capitalised value of the rental payable to the 
first claimant at 44 per cent. According to this method, the capitalised value of 
the rental exhausted the entire amount of compensation. He, ed, thought 
that the second claimant should be awarded the capitalised value of the rebate 
for six years out of the amount awardable to the first claimant and the 
balance to the first claimant. In the view of the learned Judge, the interest 
of the third claimant was in reality not an interest but was a liability and, 
therefore, the third claimant was not entitled to any share in the compensa- 
tion. It may be pointed out that on behalf of the second claimant in the trial 
Court the method of apportionment by awarding to the landlord the value of the 
land by capitalisation of rent at 8 per cent. was suggested as the proper method; 
and it was contended that if there was any balance after satisfying the first 
claimant, it may be awarded as compensation for the acquisition of the derivative 
interests of the second and third claimants. Substantially this method was 
adopted by the learned Judge. On behalf of the second claimant it was 
ed that the apportionment should be made by assessing the market value of the 
interests of the first and second claimants in the land and the compensation 
should be distributed proportionately. In these appeals, the parties have aban- 
doned the original stand which they had adopted in the trial Court. The first 
. claimant has claimed that the parties should be awarded, out of the total com- 
pensation, amounts proportionate to their respective interests. The second 
claimant, however, claims the balance remaining after paying to the first 
claimant capitalised value of the annual rental at 44 per cent. But the circum- 
stance that the parties have given up the original stand which was adopted by 
them in the trial Court cannot, in our judgment, have any bearing in ascertain- 
ing the method for equitable distribution. We must proceed to adopt that 


method which, having regard to all the circumstances, gives to each of the parties 
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interested in the compensation a share which may be equitably regarded as 
equal in value to the interest lost by him in the land acquired. 

. In our judgment, it is not possible precisely to value either the interest of 
the first claumant or of the second claimant or the third claimant in the compen- 
sation. There are diverse rights which each has against the other, and we do 
not think that it is possible to devise any method by which separate valuations 
which may be regarded even as reasonably precise can be arrived at. If we 
turn to the terms of the agreement of lease exh. 824 between the first and 
second claimants, it is apparent that there are several rights given to the first 

t and to the second claimant which defy any attempt at precise valua- 

tion. Under exh. 824, the lease was to be granted for 99 years at an annual 
rental of Rs. 625 per acre for the first 99 years, and thereafter, at the option of 
the lessee, for another 99 years at double the rental. In ascertaining the area 
for ‘fixing the rent, the area of the marshy larfds and of the lands occupied by 
rivers, riwalets and the existing roads was to ke excluded, and in consideration 
thereof the second claimant was to maintain a park in the name of the late 
Sir Byramjee Jeejeebhoy, and the rental of 14 acres was also excluded in fixing 
the rent. For the value of the trees the first claimsant was, for a period of three 
years, entitled to receive Rs. 6,000 annually from June 1, 1947. The second 
claimant was also liable to pay a sum of Rs. 6,000 in lump being the estimated 
value of the other produce of the demised premises for three years from June 1, 
1947. The liability to pay future taxes, charges, outgoings and assessment was 
imposed upon the second claimant and he was not to use the land as a factory, 
stable or for any other purpose which may be a nuisance to the first claimant. 
The second claimant was also to insure the buildings to be erected by him 
on the land, and he was authorized to make roads and was under an obligation 
to maintain the same in good repair. The second, claimant was prohibited, ex- 
cept by way of a mortgage, from assigning, underletting or demising the 
premises or any part thereof without the assent of the first claimant. He was 
also not to claim any right of light or air or way or any easement over 
or upon any land adjoining, opposite or near the demised premises for the 
‘time being belonging to the first claimant. The first claimant undertook not to 
use or allow to be used any of the adjoining lands Survey Nos. 2, 8, 4, 5 and 
148 and the Gowthan lands as factory, stable or for any other purpose which 
may be a nuisance to the second claimant and the occupiers of demised premises. 
Claimant No. 2 was given the right to cut trees, demolish existing structures 
belonging to the first claimant and to use for the purpose of the works on the 
demised premises earth, clay, gravel, sand or stones which may be excavated 
therein and also the right to quarry stones ont of the tanks of the demised 
premises and to collect, carry away and dispose of the same. The second claim- 
ant was also given an option of preemption in respect of Survey Nos. 2, 8, 4, 
5 and 148 and the Gowthan lands west of Ghodbunder Road or any part thereof 
in the event of the first claimant being willing to sell or give a lease of those 
lands. A proviso for re-entry was reserved in favour of the first claimant in 
the event of the second. claimant failing to pay the rent agreed within three 
months from the date on which it was due and payable or on a breach or non- 
performance of any of the conditions or covenants of the lease. 

It is evident from a resume of the important covenants, options and 
rights which were to be included in the proposed lease that there were nume- 
rous restrictions both on the first claimant and on the second claimant and neither 
in the evidence nor in the ents at the bar has any method been suggest- 
ed which would enable the Court to evaluate precisely the conditions, cove- ` 
nants, options and rights reserved to the respective parties. In exh. 825, 
which. is the agreement in respect of lands in group B, similar covenants ag 
are contained in exh. 824 are by reference incorporated. Analysing the rights 
and obligations of the parties, it is clear that the second claimant was in 

sion under an agreement of lease, that he had an equity in his favour to claim 
part performance and had also a right to claim specific performance of the 
agreement of lease and that under the lease he was entitled to the benefit of 


— 
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user of the property for 99 years at the rent agreed to be paid under the 

two agreements and for the next 99 years at double the rental and he was also 

entitled, besides the usual covenant of quiet enjoyment, to several other rights 

Nae we have summarised, and to the produce of the trees after the first 
years. . 

As against these rights of the second claimant, the first claimant had the right 
to recover rental at the rates agreed and to re-enter the premises on failure of 
the second claimant to pay the rent or on breach or non-performance of the cove- 
nants or conditions. The payment of rent was to be secured by the construc- 
tion of premises or buildings of the minimum value of 2 lacs of rupees. But 
the right of the first claimant was also not unrestricted. The first claimgrt was 
entitled to the produce of the trees for three years from the date of the agree- 
ment of lease and to prevent naer of the demised premises for purposes which 
may constitute a nuisance. 

The learned Judge in the trial Court, relying upon the evidences of one 
Dr. Parekh, capitalised the rental at 44 per cent. and then awarded one anna per 
square yard as the present value of the reversion and the restrictive covenants 
imposed upon the second clajmant. He observed that the restrictive covenants 
had ‘not much monetary value’ and that the value of the reversion could not ex- 
ceed one anna per square yard. He, therefore, took one anna per square yard as 
the value of both. The calculation which was made by the witness and accept- 
ed by the learned Judge appears from exh. 44 in First Appeal No. 148 of 
1954. The learned Judge has taken an area of 1 acre and 8 gunthas as being 
equivalent to 5,808 square yards, of which the rental at Rs. 500 per acre plus 
1/5th of Rs. 500 comes to Rs. 600. _He then capitalised the rental for gix 
years after giving partial abatement for half the amount at 44 per cent. plus 
8% per cant. and arrived at a figure of Rs. 1,503, and for the balance of 93 years 
he arrived at a figure of Rs. 9,840. Then computing the deferred value for 99 
years of the rental at Ra. 1,200 he arrived at the present value of Rs. 329 and 
gave for reversion after 198 years a value of Rs. 2; and the total figure of 
Re. 11,674 was thus arrived at, and the value of the restrictive covenants taken, 
at one anna per aq. yard ie. Rs. 3863 was added making théreby an aggregate of 
Rs. 12,087. l 

This method of calculation, in our judgment, proceeds upon numerous as- 
sumptions and must be regarded as wholly artificial. There is no justification 
whatever for assuming that the reversion of land value after 198 years can 
"be calculated by finding out how much amount may be invested at present at 
5 per cent. which on the expiry of 198 years will give an amount equivalent to 
the value of the land at Rs. 5-8-0 per eters re yard. There is no justification also 
for the assumption that the value of the land after 198 years will be Rs. 5-8-0 
per square yard, nor is there any justification for the assumption that the rate 
of interest will continue to be 5 per cent. In assessing the value of the reversion, 
the Court cannot treat it as a mathematical problem, but must take a broad 
and practical view. The Court must ask itself the question, what is the amount 
which the owner may obtain if the land were to be sold subject to the rights 
of the second claimant? We have also some doubt ds to the correctness of the cal- 
culation that if the value at the rate of Rs. 2 per square yard is invested at 
5 per cent. simple interest, at the expiry of 198 years the amount would be 
Rs. 31,944. In our view, this computation of the value of the reversion and the 
value of the restrictive covenants imposed on the second claimant, must be dis- 
carded. 

In our view, the apportionment of the compensatiop in the context of the 
rights acquired by the first and second claimants may be adequately assessed 
by the third method which has received judicial recognition. It was adopted by 
the Allahabad High Court in Shiam Lal v. Collector of Agra.’ In that case, 
a Full Bench of the Allahabad High Court held that where agricultural land of 
a zamindar over whom the tenants had occupancy right was acquired by Gov- 
ernment, the compensation awarded should be apportioned in the ratio of 10 


1 (1988) I. L. R. 55 All. 897, r. ». 
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to 6 as between the samindar and the tenanta in the absence of evidence jati 
fying a departure from that proportion. Their Lordships observed that this 

“‘rough and ready rule’’ was not accepted as any rule of law, but ‘‘merely as 
a rule of practice for the purpose of forming a róugh estimate of the respective 
rights of the zamindar and the tenante”. It is true that in that case the 
tenants had the right of occupancy and had not a right of limited duration as 
in the present case. But evidently the right of the tenants was subject to en- 
hancement of the assessment at the new survey. The lease in this case is to be. 
for a period of 99 years and thereafter at the option of the second claimant for 
another 99 years at double the rental. The land is agricultural land in the 
presefit,case, as it was before the Allahabad case and the land in the Allahabad 
case was valuable as potential building site as in the present case. We think, 
having regard to the circumstances of the case, and especially having regard 
to the difficulty of precisely evaluating the rights, restrictions, conditions and 
covenants jn favour of the first and second claimants, and in absence of any 
definite evidence led by the parties to show a more satisfactory assessment of 
the respective rights, apportionment of compensation between the first and 
second claimants in the proportion of 10 annas and 6 annas would meet the 
ends of justice. The same method of apportionment was also adopted by the 
Nagpur High Court in Larmanrao v. Jagannath.’ We think, having regard 
to the circumstances, that the same method of apportionment of compensation 
should also be adopted in thig case. There is no dispute that the first claimant 
is entitled to Rs. 17,489 out of the value of the trees and the balance of the 
values of the trees should go to the second and third claimants. 


[The rest of the judgment is not material to this report.] 


Before Mr. Justice Gokhale and Mr. Justice Patel. 


SURATSING CHANDANMAL v. KANAKMAT HIRALAL MUNOT.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVI of 1948), Secs. 70(b), 74(1) (a), 
85(2), 71, 73—Ctoll Court referring dispute between parties before it whether de- 
fendent a protected tenant or not to Tenancy Court—Certifleate lesved by Mamlatdar 
that defendant a protected tenant—Plaintff not having notice of proceedings before 
Mamlatdar in conection with certificate—Whether such certificate can be accepted 
by Civil Court as valid decision of Mamlatdar regarding status of defendant—Plain- 
tif whether entitled to question validity of certificate tn civil Court. 

. In a suit filled by the plaintiff-landlord, in the civil Court, against the defendant 
for a declaration of ownership and possession of certain land alleging that the 
defendant was a trespasser, the defendant contended that he was a protected tenant 
and claimed the benefit of the Bombay Tenancy and Agricultural Lands Act, 1948. 
The Civil Judge referred the dispute between the parties as to whether the defend- 
ant was a tenant or not to the Tenancy Court. Thereafter the defendant tendered 
. in Court a certificate from the Mamlatdar to the effect that he was a protected 
tenant in actual possession of the suit land. The plaintiff had no notice of the pro- 
ceedings before the Mamlatdar in connection with the certificate. On the question 
whether the certificate issued by the Mamliatdar could be accepted by the ctvil Court 
as a valid decision on the part of the Mamlatdar regarding the status of the defend- 

antk— 

Held, that the certificate issued by the Mamlatdar was no decision under s. 70(b) 
of the Bombay Tenancy and Agricultural Lands Act, 1948, and such a certificate 
could not be accepted and acted upon as a valid decision by the Civil Court. 

Held also, thar Gx thal certificats Lued by the: Maniletdas was ‘not aw order passed 
by the Mamlatdar under the provisions of the Bombay Tenanty and Agricultural 
Lands Act, 1948, the plaintiff was entitled to question its validity in a civil Court. 

Husein Miya v. Chandubhai," referred to. 


1 [1942] Neg eet , Senior Diviaion, at Ahmed- 
* Decided, April 36, 1958. First A o. nagar, M Suit No. 2 of 1953. 
728 of 1054, against the decision 1908 55 Bom. L. R. 946 
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) Tru facts appear in the judgment. 


G. 8. Gupte, for the appellant. 
N. G. Gandhi and K. H. Kaji, for respondent No. 1. 


QosmaLrs J. This is an appeal by the original plaintiff whose suit came to 
be dismissed by the Court of the Civil Judge, Senior Division, Ahmednagar. 
The suit was for a declaration of the ownership of the plaintiff of a certain land 
at Ahmednagar and the plaintiff claimed possession of the land from defendant 
No. 1, who resisted the suit inter alia on the ground that he was a tenant. There 
“were other defences to the suit with which we are not concerned at this gtage. 
The contention of the plaintiff was that defendant No. 1 was a trespasser and 
could not claim the benefit of the Bombay Tenancy Act. On the other hand, 
defendant No, 1 contended that.he was not a trespasser but was a tenant and 
that his name was entered in the Record of Rights as a protected tengnt.” As 
there was a dispute between the plaintiff and defendant No. 1 on this point, on 
January 28, 1954, the learned trial Judge rightly decided to refer the matter 
to the Tenancy Court, which alone has jurisdiction to decide whether a person 
is a tenant or not. Accordin ly it was ordered that defendant No. 1 should get 
a finding from the Tenancy Court within a period of two months, viz., April 1, 
1954, on that issue. 

Thereafter, it would appear that defendant No, 1 tendered in Court a certi- 
ficate from the Mamlatdar of Ahmednagar, dated February 16, 1954, which is 
exh. 70 in this case and which is to the following effect :— 

“This is to certify that Shri Kanakmal Hiraleal Munot of Ahmednagar is a protected 
tenant and a tenant in actual possession in Survey No. 158 of the village Kedgaon.” 
This certificate was challenged on behalf of the plaintiff on the ground that it 
did not constitute a decision of the Mamlatdar as contemplated under s. 70 of 
the Bombay Tenancy Act. The main ground of the attack was that before issuing 
the certificate no notice was even issued to the plaintiff and the plaintiff was 
not given any opportunity to show that the defendant was not a protected 
tenant. On this point, the plaintif gave evidence and deposed on oath that 
no notice was issued by the Mamlatdar. On the other hand, though defendant 
No. 1 was required to submit himself to cross-examination on this point, by 
plaintiff’s application (exh. 67), he avoided the witnesa-box. It was common 
ground in the trial Court that the plaintiff had no notice of the proceedings, 
if any, before the Mamlatdar in connection with the certificate issued in favour 
of defendant No. 1, and even in this appeal that fact has not been challenged 
before us on behalf of defendant No. 1. The learned trial Judge, however, 
negatived the contention of the plaintiff and accepted the certificate as a valid 
finding of the Mamlatdar observing. as follows :— 

“From the certificate given it is clear that defendant No. 1 has been entered on 

the land as a protected tenant. There being this finding already in his favour, it was 
not necessary to Inquire into it anew. Nor are there any such provisions in the Act. 
In the result, this certificate produced by defendant No. 1 must be deemed to operate 
as a finding by the Mamlatdar in his favour.” 
On this view of the case that the certificate of the Mamlatdar constituted a 
valid decigion in defendant No. 1’s favour, and as the plaintiff’s suit was sub- 
stantially one for posseasion, the trial Court came to the conclusion that the 
plaintiff’ 8 suit must be dismissed 

Now, in this appeal the first question that falls to be considered is whether 
the certificate issued by the Mamlatdar has to be accepted by a civil Court as 
a valid decision on the part of the Mamlatdar regarding the status of defendant 
No. 1. In this connection, it has to be noted that the trial Court, by its order 
dated January 28, 1954, had required. defendant No. 1 to obtain a finding from 
the Tenancy Court within a certain specified time. This was a correct order 
in view of the fact that defendant No. 1’s status as a tenant was disputed by the 
plaintiff. It is well settled t under s. 70(b) of the Bombay Tenancy and 
Agricultural Lands Act, 1948, hereafter called the Tenancy Act, the Mamlatdar 


baad 
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is constituted the forum of exclusive jurisdiction for determination of questions 
mentioned in that section, and where in a suit for possession of agricultural 


lands, the plaintiff alleges that the defendant is in possession of the lands’ 


as a trespasser, while the defendant pleads that he is-a tenant or a protected 
tenant, the civil Court has no jurisdiction to deal with that plea. See 
Trimbak Sopana v. Gangaram! and Dhondi Tukaram v. Dadoo Pirafi.?2 In 


-this case, however, after the trial Court had required defendant No. 1 -to get 
` a: finding from the Tenancy Court, a certificate from the Mamlatdar was 


obtained and it would appear from the certificate ‘itself that no proceedings 
were held by the Mamlatdar as-contemplated under the provisions of the 
Tenanqy Act. It.is contended on behalf -of defendant No. 1, as it was con- 


~ tended in the trial Court, that this certificate would constitute a valid deci- 


sion of the Mamlatdar in favour of defendant No. 1 under the Tenancy Act. 
_ In order to test this argument, it is necessary to refer to some of the provi- 


sions of*the Tenancy Act. Under s. 70 of that Act the duties and functions 


to be performed by the Mamlatdar for the purposes of the Act are enumerat- 
ed, and under cl. (b} of that section the Mamlatdar has power to decide 
whether a person is a tenant or a protected tenant or a permanent tenant, 
Section 71 deals with the commencement of proceedings before the Mamlatdar 
and states that, save as expressly provided by or under the Act, all inquiries 
and other proceedings before the Mamlatdar shall be commenced by an appli- 


-cation which shall contain n particulars mentioned in that section 


tion 72, which deals with the procedure which the Mamlatdar has to follow, 


provides, so far as is material, that in all inquiries and proceedings commenc-, 
,ed on the presentation of an appia under s. 71, the Mamlatdar shall 


exercise the same powers as. the ’s Court under the Mamlatdars’ 
Courts Act, 1906, and shall, save as provided in s. 29, follow the provisions of 
the said Act, as if the Mamlatdar were a Mamlatdar’s Court under the said 
Act and the application presented was a plaint presented under s. 7 of the 
said Act. The last part of a 72 provides -as follows: 

“...Every decision of the Mamlatdar or the Tribunal shall be recorded in the form 
of an order which shall state reasons for such decision.” ' i 
In the case-of an order made by the Mamlatdar under s. 4 of the Act, an 
appeal is provided for under s. 74(1)(a) of the Act and, under s. 85(2) of 
the Act, no order of the Mamlatdar. made under the Act shall be questioned 
in any Civil or Criminal Court. It is clear, therefore, from these provisions 
of the Tenancy Act that though the Mamlatdar is constituted the forum of 
exclusive jurisdiction to decide whether a person is a tenant or a protected 
tenant or a permanent tenant, he must, in arriving at a decision on this ques- 


. tion, follow the procedure laid down in the’Act. It is equally clear from s. 72 


that, in an enquiry held for this purpose, notice must be issned to the party 
who may be affected by that inquiry, andthe decision of the Mamlatdar has 
to be recorded im the form of an- order which must contain reasons for that 
decision. Unless that is done, it will be impossible for the appellate authority 
under s. 74 of the Act to test the correctness or otherwise of the order passed 
by the Mamlatdar. Judged in the light of these provisions, it is obvious that 
the so-called certificate issued by the Mamlatdar is no decision under s. 70(b) 
of the Act, and such a certificate cannot be accepted and acted upon-as a valid 
decision by the civil Court. ` ; : 

__It is true that the plaintiff did not go in appeal under s. 74(1) against the 
so-called certificate issued by the Mamlatdar. But he had no notice of any 
proceedings before the @f{amlatdar. Besides, the certificate is challenged by 
him on the ground that it is without jurisdiction and, in our opinion, the civil 
Court’s jurisdiction to consider this challence is not ousted. As I have already 


_ pointed out, under s. 85(2) of the Act what the civil Court cannot question 


is an order of the Mamlatdar made under the Act. But as, on the face of it, 
the certificate issued by the Mamlatdar does not appear to be an order passed 


1, (1958) 55 Bom. L. R. 58. oe ; ~ & (1988) 58 Bom. L-R. 668. 
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by the Mamlatdar under the provisions of the Act, the party affected by such 
a certificate is entitled to question its validity in a civil Court. Merely 
because s. 74(1) provides for an appeal, it was not necessary for the plaintiff 
to challenge the certificate issued by the Mamlatdar by way of an appeal under 
the provisions of the Act. The plaintiff could show, as he has done in this case, 
that the so-called certificate is no decision of the Mamlstdar under the provi- 
sions of the Act. See Husein Miya v. Chandubhai' . 

In that view of the matter, we hdve no option but to set aside the decree 
of the trial Court and send down the case to that Court for getting a proper 
qs from the Tenancy Court on the question as to whether ls kd 

o. 1 was a tenant of the suit land. 

Mr. Gupte, appearing on behalf of the plaintiff, has contended that it would 
not be necessary to call for a finding from the Mamlatdar because the suit 
lands are within the municipal limits of Ahmednagar and would -not 
be governed by the provisions of the Tenancy Act. That is not. common 
ground between the parties and it will.be for the Mamlatdar to consider 
whether the contention of the plaintiff on this point is correct and would take 
the suit land out of the prowisioris of the Tenancy Act. 

Surprisingly enough, the learned trial Judge lost sight of the relevant pro- 
visions of the Tenancy Act and accepted a mere certificate of the Mamlatdar 
as a valid decision on the question of defendant No. 1’s status. We may also 
observe that if the object of the Legislature in constituting special Triburials - 
to decide questions f within the ambit of the Tenancy Act was to provide 
the tenant with what the Legislature considered to be a speedier and less 
expensive remedy, that object is likely to be frustrated if the Tribunals con- 
ee disregard the rules of procedure which it is incumbent on them to 

ollow 

The result is that the appeal is allowed and the decree passed by the trial 
Court the plaintıff’s suit is set aside. The case is remanded to the 
trial Court with a direction that it should call for a finding from the relevant 
authority under the Tenancy Act on the question as to whether defendant 
No. 1 is a tenant of the suit land. The finding should be called for 
within two months from the receipt of the record by the authority under the 
Tehancy Act. After the finding is received, the trial Court should dispose 
of this case as expeditiously as possible according to law. In the circumstances 
of this case, defendant No. 1 will have to pay the plaintiff’s costs of this appeal 
as well as the costs in the trial Court so far. iartier cosa in ihe trial Court 
will be costs in the cause, 

- Appeal alowed. 


`L (1958) 55 Bom. L. R. 946. 
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Before Mr. Justice J. C. Shah and Mr. Justice Gokhale. 
NAGINDAS MADHAVLAL SANDESARA v. KODIDAS MANGALDAS.® 


Hindu Law—Debte—\Debts by father not illegal or avyavaharik—Suit against father for 
recovery of debte—Subsequent partition between father and sons—Decree passed 
against father alone after partition—Death of father—Decree sought to be executed 
against property allotted to sons on pertition—Maintcinability of darkhast—Cioil 
Procedure Code (Act V of 1908), Secs. 50, 53. 

Where there is a partttion and division of a joint Hindu family estate between a 
father and his sons prior to the date of the decree obtained against the father alone 
ir® respect of his legal debts, after the death of the father, execution of the decree 
may be had against the sons under the combined operation of ss. 50 and 53 of the 
Civil Procedure Code, 1908, and the properties allotted to the sons at the partition 
gut of the joint family property may be sold im execution proceedings to satisfy 
the decree. 

y - Pannalal v. Mt. Neraint? applied. 

Annabhat v. Shivappa,* Surajmal Deoram v. Motiram Kali* Chanmallappa Shiv- 
lingappa v. Vanna} Sakalchand,' Remchandra Rango v. Anna} Venkatesh,’ Ganpat- 
rao Vishwanathappa v. Bhimrao’ Atul Krishna Roy V. Lala Nandani? end Ramayys 
v. Venkamratu,’ referred to. 


Manaaupas Buarowanp, Lallubhai Karamchand, Lallubhai Maganchand 
and Madhavlal Laxmichand carried on business in dyes in the firm name of 
“Lallubhai Karamchand and Co.” at Bombay. Mangaldas Bhaichand died 
on April 26, 1927, and the partnership being at will was dissolved as from 
that date. Khodidas, son of Mangaldas Bhaichand, filed suit No. 1159 of 
1938, on the original side of this Court for accounts of the dissolved partner- 
ship. A preliminary decree for accounts was passed on June 19, 1934, and 
after taking accounts a final decree was passed whereby the plaintiff Khodidas 
was held entitled to recover from the three defendants Ra. 51,086-3-0 with 
interest and costs which amounted to Rs. 3,212-7-0. By the final decree the 
Court appointed the Court Receiver as Receiver of two immoveable properties 
situated at Nasik and Wardha, which belonged to the partmership. The 
Receiver made diverse payments to the plaintiff Khodidas which were noted 
on the decree. The payments which aggregated to Rs. 14,595 were made 
between September 27, 1939 and March 22, 1945. 

Lallubhai Maganchand, one of the surviving partners, died on December 12, 
1989; Madhavlal Laxmichand died on February 1, 1941; and Lallubhai 
Karamchand was the only surviving partner. Chandulal and Bhogilal were 
the two sons of Lalinbhai Maganchand. Premchand, Nagindas and Mohanlal 
were the three sons of Madhavlal Laxmichand. Bai Hemkuvar was the widow 
of Madhavlal Laxmichand. Mohanlal, son of Madhavlal Laxmichand, died 
leaving his widow Bai Beni and his sons, Shevantilal, Rasiklal, Hasmukhalal 
and Pratap. Chandulal and Bhogilal are the appellants in First Appeal 
No. 709 of 1954, Bai Beni and her four sons are the appellanta in First Appeal 
No. 708 of 1954, and Nagindas Madhavlal is the appellant in First Appeal 
No. 670 of 1954. 

In 1948 the plaintiff Khodidas applied to the High Court for transfer of the 
decree to the District Court at Mehsana for execution by attachment and sale 
of the rmmoveable properties of the judgment-debtors situate within the Juris- 
diction of that Court. At the relevant date the Mehsana district was a part 
of the former Baroda State, and qua the Bombay High Court it was a foreign 
Court. But under notifigations issued under the Code of Civil Procedure of the 
Baroda State, decrees of the then British Indian Courts could be exeented in 

*Decided, May 2, 1958. First Appeal No. (1989) 41 Bom. L. R. 1177. 

670 of 1954 (with First Appeals Nos. 708 and fees 45 Bom. L. R. 457. 
709 of 1954), against the decision of N. K. Vani, 1943) 45 Bom. L. R. 1087. 
Civil Judge, Senior Division, Meheansa, in ase, 52 Bom. L. R. 154. 
Derkhast No. 56 of 1948-49, 1935) I. L. R. 14 Pat. 732. 


1 [1982] A. I. R. 8. O. 170. [1954] Mad, 884. 
2 (1928) 30 Bom. L. R. 539. ° 
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the Courts of the Baroda State. The order for transfer of the decree for 
execution was made without showing the names of the legal representatives of 
Lallubhai Maganchand and Madhavlal Laxmichand on the record. After the 
decree was transferred to the District Court at Mehsana, Darkhast No. 56 of 
1948-49 was filed on November 8, 1948, for execution by attachment and sale 
of certain properties in the hands of the sons and legal representatives of 
Lallubhai Maganchand and Madhavlal Laxmichand. 


The Darkhast was resisted by the heirs and legal representatives of the two 
judgment-debtors contending inter alia that it was barred by the law of limi- 
tation, that the debt sought to be recovered was incurred by the two judgment- 
debtors after partition between them and the other members of the joint*Hindu 
family to which they belonged and the heirs and legal representatives of the 
judgment-debtors were not liable to satisfy the claim of the plaintiff and that, 
in any event, the Darkhast was not maintainable against the sons. of the 
judgment-debtors after partition between Lallubhai Maganchand antl his sons 
as also between Madhavlal Laxmichand and his sons. The judgment-debtors 
also contended that the heirs and legal representatives not having been brought 
on the record in the Court Which had passed the decree, the transferee Court 
had no jurisdiction to allow the heirs and legal representatives to be brought 
on the record. That objection was rejected by the Assistant Judge, Mehsana, 
by his order dated July 12, 1949. In appeal the High Court declined to inter- 
fere with that order and the Darkhast was tried on the merits of the conten- 
tions raised by the judgment-debtors. 

The trial Judge rejected the contentions raised by the heirs and legal repre- 
sentatives of the judgment-debtors and ordered that execution do proceed and 
that the property be attached and sold, and notice under O. XXI, r. 66, of the 
Sate Procedure Code do issue. The trial Judge observed in his judgment as 

OLLOWSB :— 

“It is clear from the preliminary decree in S. No. 1159/1983, that the partnership 
of ‘Lallubhai Karamchand and Co.’ became dissolved on April 26, 1927, when Mangal- 
chand Le. the decree holder’s father, one of the partners of the firm, died. Accounts 
were ordered to be taken and to ascertain what was due to Mangalchand Le. decree- 
holder’s father, at the time of his death (Le. on April 26, 1927 see exhibit 209). The 
Commissioner took the accounts and the final decree was passed on November 5, 1936 
(see exhibit 5). The debt in the decree (exhibit 5) is of the year 1927. It is not the 
case of Bhogtflal and Chandulal that there was partition prior to April 26, 1927. The 
debt in question is therefore a prepartition debt of Lallubhai Maganchand. 

Admittedly the final decree exhibit 5 has been passed on November 5, 1936, Le. 
after the partition deed (exhibit 339) dated June 14 1934. It means that the alleged 
partition has taken place after the filing of Civil Suit No. 1159 of 1983 and before the 
final decree was passed. It is a well known principle of Hindu Law that the father 
represents hia sons, so long as the family is joint and that he ceases to represent his sons 
after they separate from him. The sons are also under a pious obligation to pay their 
father’s prepertition debt, provided, it was not incurred for fMegal and immoral pur- 
poses. This obligation is limited to the aasets recetved by a son, in his share of the 
joint family property or to his interest in such property. The sons are not personally 
liable for such debt. As the debt in question is a prepartition debt, Bhogilal and Chan- 
dulal Lallubhai are under a pious obligation to pay it 

The next point is as to whether the decree-holder has to file a separate sult against 
Bhogilal and Chandulal for recovering the prepartition debt of Lallubhal Maganchand, 
from the estate of the family, in their hands or whether heecan proceed against them 
in execution proceeding. 

i Admittedly, Bhogilal and Chandulal were not parties to the decree in S. No. 1159 
of 1983 (see exhibit 5). They were not brought on record in the suit after the parti- 
tion deed (exhibit 339). Their father Lallubhai Maganchand died after the decree and 
before the present Darkhast was fled in Mehsana Court on November 8, 1948. They 
have been made parties to the present execution application, as legal representatives 
of the deceased Lalhibhal. e 
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the legal representatives of a judgment-debtor, who dies before the decree has been 
fully satisfied. Normally, -this section applies to cases where the fudgment-debtor dies 
after the decree. The legal representative is liable to the extent of the property of the 
deceased which has come to his-hands and has not been duly disposed of. It is clear 
from the provisions of this section that Lallubhal’s property in the hands of his son 
is liable for the decretal debt. i 

Section 52 of the Civil Procedure Code contemplates cases where the debtor dies 
before the decree and the decree has been passed against the legal representative. This 
section has no application to the facts of the present case. 

Séction 53 of the Civil Procedure Code extends the scope of as. 50 and 52 to ances- 
tral property in the hands of a descendant which is liable under Hindu law for pay- 
ment of debts of the ancestor. Section 53 explains the meaning of the words ‘property 
of tle- deceased’. It also extends the meaning the Words ‘Legal representative’ as de~ 
fined in s. 2, cL (H), by expressly making the son or descendant of a Hindu his legal 
representative in respect of the joint family property tn his hands which is liable under 
Hindu law for the satisfaction of the debt of the decensed ancestor. The effect of ss. 50, 
52 and 53 of Civil Procedure Code is that the ancestgal property in the hands of a 
son or other descendant can be proceeded against In execution as amets of the deceased 
in the hands of such descendant. _ 

Relying upon the provisions of as. 50, 52 and 53 and having regard to the princi- 
ples of Hindu law, regarding the sons’ obligations to pay thetr father’s prepartition debts, I 
am of the opinion that the ancestral or joint family property or the property of deceased 
Lallubhai in the hands of Bhogilal and Chandulal can be proceeded against, in this exe- 
cution proceeding. The Supreme Court ruling, [ALR. Supreme Court, Pannalal v. 
Naraini, 170], supports this view.” 


Three separate appeals were filed against the order of the trial Court. 
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J. ©. Smam J. [His Lordship after stating the facts and dealing with points 
vot material to this report, proceeded:] Tn a recent judgment of their Lordships 
of the Supreme Court the extent of liability of Hindu sons to pay the debt of 
their father was elaborately examined (See Pannalal v. Mt. Narains.)’ In 
that case, their Lordshins discussed the relevant law in detail and enunciated 
cortain propositions. This judgment was relied upon both by the judgment- 
debtors and by the plaintiff, and the observations made therein are preased 
into service in support of their respective contentions. In order to appreciate 
the contentions. it may be necessary to set out the material propositions which 
are enunciated in Pannalal’s case and then to examine whether the contentions 
advanced by the respdetive parties in support of their respective cases are 
supported by the observations relied upon. 

a following undisputed propositions emerge from the judgment in Panna- 

8 case: 

(1) A Hindu. son is not personally Hable to pay the debt of his father even if 
the debt was not incurred for an immoral purpose: PEE oe a as nies 


1 [1953] a. I. R. 8. 0. 170. 
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the assets recetyed by him in his share of the joint family property or to bis inte- 
rest m such property, and it does not attach to his self-acquisitions. 

(2) The pious obligation of the son to pay the debt of his father exists whether 
the father is alive or dead. It is open to a creditor of the father to obtain a decree 
against the father and in execution of the same put up to sale not merely the father’s 
but also the son’s interest in the joint estate. The creditor can make the sons parties 
to such a suit and obtain an adjudication from the Court that the debt was payable 
by the song. But even if the sons are not made parties, they cannot resist the sale 
unless they succeed in establishing that the debts were contracted for immoral purposes. 

(3) So long as the family remains undivided, the father is entitled to alienate for 
satisfying his personal debt not tainted with immorality the whole of the joins 
estate, and a creditor of the father is also entitled to proceed against the entire estate 
for recovery of the debt borrowed by the father. 

(4) The sons are not Hable for the debts incurred by the father after pertition 
between them and their father. The share which the father recetves on partition and 
which after his death devolves upon hia sons, may in the hands of the sons, be avail- 
able to the creditors of the father, but the shares allotted on partition to the sons can- 
not be made liable for the “post-partition” debts of the father. 

(5) The sons are liable to pay the pre-partition debt of the father, even after par- 
tion if the debt of the father is not immoral or illegal and for the payment of which 
no arrangement was made at the date of the partition. 

(6) A decree obtained against the father alone after partition in respect of a pre- 
partition debt cannot (during the life-time of the father) be executed against the pro- 
perty which ig allotted to the san on partition. A separate and imdspendent- suit must 
be mstituted against the sons before their share can be reached. (The parenthetical 
clause is added by us.) 

(7) A decree passed against the separated sons as legal representatives of the 
deceased father in respect of a debt incurred before partition can be executed against 
the property obtained by the sons at the partition. This liability arises by virtue of 
section 53 of the Civil Procedure Code. When execution is sought against the soneg, 
the sons are at liberty to show that the property in their hands is not liable to pay the 
debts of the father; but the enquiry has to be made in the course of execution proceed- 
Ings and not in a separate sult. 

Thess propositions have not been challenged before us as they evidently could 
not be challenged having regard to the opinion expressed by their Lordships 
of the Supreme Court. It was, however, urged on behalf of the judgment- 
debtors that the decree could not be executed even against the ancestral pro- 
perty in the hands of the sons of Lallubhai Maganchand and Madhavlal Laxmi- 
chand, because at the date of the decree the aforesaid defendants could not by 
reason of the partitions effected before the date be represented by their sons in the 
suit. It was with some force urged that if the pious obligation to discharge 
the father’s lawful debts could not be enforced during the lifetime of the fathen 
by executing the decree obtained against him alone after partition it could 
not be enforced after the father’s death in execution proceedings by merely 
bringing the sons on the record as heirs and legal representatives of the debtor- 
father. On behalf of the plaintiff it was urged that even if there had been a 
partition before the date on which the decree was passed, and at the date of 
the decree the father did not represent the joint family, the liability of the 
sons to satisfy the debt was not thereby extinguished, and, by virtue of s. 58 
of the Civil Procedure Code, after the death of the father the property allotted 
to the sons on partition could be reached in execution for recovering the amount 
due by the father and that the creditor was not required to proceed by a suit. 

Undoubtedly Pannalal’s case has no direct bearing on the question which 
falls to be determined in the case before us. In that case, one Baldev Das 
executed a deed on September 80, 1925, in favour of Mt. Naraini 
and Talok Chand hypothecating certain moveables belonging to the joint 
family of himself and his sons to secure repayment of a loan of Rs. 16,000. On 
April 16, 1928, the sons of Baldev Das filed a suit against Baldev Das for parti- 
tion of the jomt family property and a final decree for partition was passed 
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on July 20, 1928, and the joint family property was divided by metes an 
‘bounds and separate possession of their respective shares was taken by Baldev 
Das and his sons. On September 29, 1934, Mt. Naraini filed a suit against 
Baldev Das for a decree for Rs. 12, 500 remaining due under the hypothecation 
bond. It was averred in the plaint that the debt was incurred by Baldev Das 
ag manager of the joint Hindu family consisting of himself and his sons, and 
‘the plaintiff claimed a decree against the hypothecated property as well 
ag against the joint family. The sons of Baldev Das then applied to be joined 
a8 parties to the suit. It was asserted in the application that Baldev Das was 
not the manager of the joint family and the properties had been partitioned 
by a-decree of the Court, and the properties alleged to be hypothecated were 
allotted to the share of the petitioners. Counsel for Mt. Naraini then gave 
up the claim for a mortgage decree and prayed only for a money decree against 
Baldev Das personally and the plaint was aménded by deleting all references 
ito the Joimt family property. When this amendment was made, the sons of 
Baldev Das withdrew their application for being impleaded as parties to the 
suit, On April 17, 1935, Baldev Daa died and on September 2, 1935, the widow 
and sons of Baldev Das were brought on the reeord as legal representatives 
of Baldev Das. They then raised a contention that the debt incurred by Baldev 
Das was illegal or immoral and was not binding on the family property. On 
-November 20, 1935, the parties arrived at a compromise and a simple money 
decree was passed in favour of the plaintiff for the amount claimed m the suit 
‘together with half costs against the estate of Baldev Das in the hands of his 
legal representatives, Mt. Naraini, made attempts to execute this decree but 
they proved abortive. Ultimately she applied to the Court which had passed 
tthe decree that the properties which had been allotted to the sons of Baldev 
Das under the partition decree, be attached and sold. The sons of Baldev Das 
objected to the attachment and sale of the properties allotted to their share on 
tthe plea that these properties did not belong to Baldev Das and were the sepa- 
rate properties of the objectors and that the same had been obtained on parti- 
tion with their father long before the plaintif’s decree was obtained. It was 
contended that the a ear could not be made lable for satisfaction of the 
decretal dues which had to be realised, under the terms of the decree, from the 
estate left with Baldev Das. 

It is evident from this resume of facts that before the suit was filed against 
Baldev Das there was a partition between him and his sons and the properties 
‘which were sought to be attached by the creditor were allotted to the sons of 
Baldev Das, and the suit in which the decree was obtained was also filed after 
‘the date on which the partition was effected. The question which fell to be 
«determined in that case was whether the decree obtained against the sons of 
“Baldev Das as his legal representatives, could by virtue of s. 58 of the Civil 
Procedure Code be executed against property which had fallen to the share 
of the sons of Baldev Das at a partition effected prior to the date of the suit. 
"Their Lordships of the Supreme Court held that the son being deemed by a 
‘fiction of law to be the legal representative of the deceased father in respect 
‘of the property which was in his hands and which was liable under the Hindu 
‘law to pay the debts of the father, although he had in truth obtained the pro- 
perty not as a legal representative of the father at all, the decree was liable to 
“be executed. In Pannalal’s case, there was a partition before the date of the 
-suit and a decree was passed in the suit against the sons of Baldev Das as his 
‘legal representatives and that decrees was held to be executable against the 
"property obtained by the sons on partition; in this case we have a partition 
-which took place after the institution of the suit, and after the partition a 
‘decree was obtained against the father alone and after the death of the father 
execution is sought to be levied against the property allotted to the sons at 
‘the partition. In this case, the decree was passed against the father when he 
did not represent the joint family. In Pannalal’s case the decree was obtained 
against the sons of Baldev Das but as representing the estate of Baldev Das. 
‘In both the cases, therefore, the sans were not directed by the décree to pay 
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ə amount due by the father. Evidently during the lifetime of Lallubhai 
Maganchand and Madhavlal Laxmichand the decree could not be executed 
against the share in the joint family property which fell on partition to their 
respective sons. If the property received by the sons at a partition could be 
reached during the lifetime of the father, only by a suit on the original debt 
against the sons or by a suit for a declaration that the sons were liable to pay 
the decretal debt under the pious obligation of Hindu sons to pay their fathers’ 
~debts which were not illegal or immoral or avyavahartk, the question arises 
whether the death of the father so alters the position that a lability, which 
could be enforced during the lifetime of the father by a suit only, can, after 
the death of the father, be enforced in execution by attachment of the prdperty 
received by the sons at a partition effected during the lifetime of the A atiice 
Before we proceed to answer that question, it may be pertinent to analyse 
some of the cases of the Bombay High Court which were relied upon hy the 
advocates, and in which the question as to the procedure to be followed for 
enforcement of decrees for debts due by a Hindu father against the property 
in the hands of the son has arisen. 

In Annabhat v. Shivappa? it was held that the son was under a pious obli- 
gation to pay the debts of his father incurred by him on account of trade 
liabilities out of ancestral property, even though the trade may have been 
started by the father, and that this duty arose even during the lifetime of the 
father and the liability could not be avoided by the son coming to a partition 
of the family property subsequent to the filing of the suit against the father 
and the son. In that case, the debt was not an avyavahank debt and 
the plaintiff filed a suit against the father as well as the son, and during the 
pendency of the suit the defendants arrived at a partition. A decree was then 
passed against the father and the son, to be satisfied out of the joint family 
estate and also personally from the father. It was held by this Court that the 
son was liable to satisfy the debts out of the joint family property allotted to 
him at the partition. That was a simple case in which the son was impleaded 
mt the suit to recover a debt due by the father and the decree was passed against 

© son. 

The next case to which we may refer is Surajmal Deoram v. Motiram Kalwu.? 
In that case Mr. Justice Lokur set out several propositions enunciating the 
extent and character of the liability of Hindu sons governed by the Mitakshara 
law to satisfy the debts of the father which were not aeyavakarsk, and the pro- 
cedure to be followed for enforcement of that liability. In that case, a suit was 
filed against the father alone when he was the manager of the joint Hindu 
family and a decree was obtained against him. Thereafter partition was effect- 
ed between the debtor and his sons, and execution was sought to be levied 
against the father, and the property of the erstwhile joint family was sold. 
The decree-holder purchased the property and the son filed a suit for a decla- 
ration that the creditor had not purchased his interest in the property. 
Mr. Justice Lokur in that case held that the son was liable to pay the debt of 
the father, but the liability of the son could be enforced by a separate suit and 
not by execution of the decree against the father and that the sale, at the 
éxecution, of the property which had been allotted to the son at the partition 
did not convey to the purchaser that property and that the son was entitled 
to the declaration claimed by him. 

In Chanmallappa Shwlhngappa v. Vannayi Sakalchand,? a Division Bench 
of this Court held that a decree againat a Hindu father for a debt binding on 
his sons, which was not ilegal or immoral, can be enforced inst the sons 
after partition in execution proceeding by attachment and sale of the properties 
and that it was not necessary to file a separate suit. This case is an authority 
for the proposition that after a decree is obtained against a Hindu father even 
if there be partition between him and his sons and division of the joint family 
estate the property of the joint family including the property which has been 
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allotted to the sons is liable to be resorted to for satisfaction of the debt du 
to the creditor in execution proceedings after impleading thé sons. The dis- 
tinction between Surajmal’s case and Chanmallappo’s case is obvious. In 
Suraymal’s case the son was not made a party to the execution proceedings. In 
Chanmallappa’s case, the sons were made parties to the execution proceedings 
and their interest in the property was held liable to satisfy the debts of the 
father, and execution was held to be the proper method of enforcing the liabi- 
lity against the sons by impleading them in the darkhast. ~” 

The question was again considered by Mr. Justice Lokur in Ramchandra 
Rango v. Annaji Venkatesh.’ In that case, Mr. Justice Lokur added one more 
proposigion to the six propositions which he had enunciated in the earlier case 
of Surajmal as follows (p. 1044): 

“To obtain such a decree, (Le. a decree for recovery of a debt due by a Hindu i 

fathet after partition), the creditor must either join tHe son as a party to the suit against 
the father, or, if he has already obtained a decree against the father alone after the par- 
tition, he must file a separate sult against the son on the original debt, if it be in time, 
or pue for a declaration that the son’s separated share in the joint family property is 
Hable to be attached and sold in execution of the decree against the father for the satis- 
faction of the entire decretal amount or such portion of tt as may be found binding on 
the son.” 
In that case, after the debt was incurred by the father, property of the joint 
family was partitioned, and a suit was filed against him for recovery of the 
debt and a decree was passed. That decree was sought to be executed against 
the sons and the sons contended that the decree could not be executed against 
them. It was held by Mr. Justice Lexur that the liability could only be en- 
forced after obtaining a decree against the sons declaring their lability and 
not by executing the decree against their father. 

In Ganpatrao Vishwanathappa v. Bhimrao,? it was held that a money decree 
obtained against a Hindu father could not after partition be executed against 
the property allotted to the sons on partition without impleading the sons in 
the execution proceeding. Mr. Justice Bavydekar in delivering the judgment 
of the Court observed (p. 157): 

“_..a decree obtained against the father alone cannot be executed against the son’s 

interests after partition without making the sons parties to the execution proceedings. 
It is true that the decree can be executed against their tnterest; but the question is 
whether the decree can be executed ‘against their interest without making them partes, 
and the proposition of law... is that in case a creditor wants to bring to sale the in- 
terest of a particular person, that person must be represented in the execution proceed- 
ings.” 3 

In none of these casea, during the pendency of the suit partition had 
taken place between the defendant and his sons and a money decree was 
obtained against the father alone and that decree was sought to be executed. 
against the sons. The case before their Lordships of the Supreme Court is 
also not one in which a decree passed against the father after severance of the 
joint family status was since the death of the father sought to be enforced 
against the property allotted to the sons on partition. It is expressly ob- 
served by their Lordships that a decree against-the father alone obtained after 
partition in respect of a pre-partition debt cannot be executed against the sons, 
Prima facie that proposition may appear to support the contention raised by 
the judgment-debtors. But it appears from the last proposition which 
their Lordships have laid down that after the death of the father the 
decree is liable to be executed against the prop in the hands of the sons 
and it is not necessary to file a suit to enforce that liability. That view is 
supported by the language used in s. 58 of the Civil Procedure Code. That 
section is one of the three sections which deal with execution of decrees either 
passed or sought to be enforced against the legal representative of a debtor. 
By sg. 60 of the Civil Procedure Code, the holder of a decree is entitled to 
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apply to the Court which passed the decree to execute the same against the 
legal representative of the judgment-debtor if the latter dies before the decree 
has been fully satisfied, By s. 52 of the Civil Procedure Code, a decree-holder 
is entitled to execute a decree by attachment and sale of the property of the 
deceased if a decree for payment of money out of the property of the deceased 
is passed against a party as the legal representative of the deceased person. 
By s. 58, which was added for the first time in the Civil Procedure Code in 
= 1908, it is provided that 
“For the purposes of section 50 and section 52, property in the hands of a son or 
other descendant which is Hable under Hindu Law for the payment of the debt of a 
deceased ancestor, in respect of which a decree has been passed, shall be deemed to be 
property of fhe deceased which: Dee cane to: tie banda of the sop or other eevee 
as his legal representative”. 

In dealing with the effect of 8. 53 of the Civil Procedure Code, their . Cord: 
smpe of the Supreme Court in Pannalal’s case observed (p. 178): 

..the section has been worded in such a comprehenstve manner that it is wide 
ginh to inchide: ali cases “where. a son ia bipasseatinn of ancestral property which: 1s 
liable under the Hindu law to påy the debts of his father; and either the decree has been 
made against the son as legal representative of the father or the original decree being 
against the father, it is put into execution against the son as his legal representative 
under S. 30, Civil P. C. In both these sets of circumstances, the son is deemed by a 
fiction of law to be the legal representative of the deceased debtor in respect of the 
property which is in his hands and which is liable under the Hindu law to pay the debts 
of the father, although as a matter of fact he obtained the property not as a legal repre- 
sentative of the father at all” 

From these observations it is evident that even if there be partition and 
division of the joint family estate prior to the date of the decree, after the 
death of the father execution of the decree obtained against the father alone 
may be had against the. sons and the properties allotted to the sons at the 
partition out of the joint family property may be sold in execution proceed- 
ings to satisfy the decree. A Hindu gon it is true is not & legal representative 
of the father in the strict sense of the term because his rights in the property 
arise not on the death of his father but on his birth in the joint family; but 
the property in his hands, which is liable under the pious obligation 
to satisfy the debts of his father, can according to their Lordships be 
reached by the creditor, even if the property has come to him by parti- 
tion and not on the death of the father... A Hindu son qua property, which 

is liable to satisfy the debta of his father is therefore regarded fictionally as 

legal representative on the death of his father, even though before the 
death of the father the property had, at a partition, fallen to his share. It is 
true that these observations were made by their Lordships of the Supreme 
Court in considering a case where in a suit filed after partition the decree 
was obtained the sons of the debtor or his legal representatives and’ 
not in a case where a decree obtained against the father alone after partition: 
between him and his sons was sought to be executed against his sons after the 
father’s death and satisfaction was claimed out of the joint family property 
allotted on partition to the song’ share. But in our view, there can be no dis- 
tinction in principle between these two classes of cases. In either case, it is the 
liability of the father which is sought to be enforced against the sons 
relying on the doctrine of pious obligation. In thé case before their Lord- 
ships of the Supreme Court the decree was against the estate of the father 
represented by the son. In this case, the decree is against the father and exe- 
cution is sought against the sons'after the death of the father. In other words, 
whereas the decree in Pannalal’s case. was regarded as enforceable inst the- 
sons of Baldev Das by the combined operation of s. 52 and a. 53 of the Civil Pro- 
cedure Code so as to render the property obtamed by the sons on partition liable 
to satisfy the debts of the father, in the present case it is sought to be rendered 
liable by the combined operation of gs. 50 and 58 of the Civil Procedure . Code. 

L. R.—78 


1284 THE BOMBAY LAW REPORTER. [YOL LX. s~ 
Section 53 is a corollary both to ss. 50 and 52: and if for purposes of ss. 52 
and 58 ‘‘property of the deceased’’ includes property in the hands of a son 
liable under the Hindu law for the payment of the debt of a deceased ances- 
tor, even if such property has been received by the son on partition during 
the lifetime of the ancestor, that expression must have the same connotation 
in the context of ss. 50 and 53. 

If any doubt remains on this question, it is clearly resolved by the appro- 
val their Lordships gave to the minority judgment of Mr. Justice Wort in ~e- 
Atul Krishna Roy v. Lala Nandanjs.1 That was a case in which a debt was 
incurred by a Hindu father and thereafter there was partition between him 
and Rig sons. Before the partition was effected a suit was commenced by the 
creditor for recovery of the amount, due by the father, and after partition a 
decree was passed against the father for payment of the debt. After the 
decree the father died and the sons were broifght on the record in execution 
proceedingg. The decree was then sought to be executéd against the sons 
relying upon ss. 50 and 53 of the Code of Civil Procedure against the pro- 
perty of the sons which they had obtained on partition: and Mr. Justice 
Wort held that the sons’ share was liable under 8.58 of the Code and that no 
separate action to enforce their pious obligation to pay the father’s debts 
was required to be filed. Mr. Justice Mohamad Noor and Mr. Justice Agar- 
wala, who were the other members of the Bench, disagreed with the view ex- 
pressed by Mr. Justice Wort. Their Lordships of the Supreme Court in Pan- 

”s case observed that the correct view on the point was taken by Mr. Jus- 
tice Wort in Atu} Krishna Roy’s case. : 
~ Strong reliance was placed by Mr. Karlekar upon a judgment of the Madras’ 
High Court in Ramayya v. Venkamraju.2 Mr. Karlekar contended that the 
High Court of Madras has taken a view which is inconsistent with the one 
which we have expressed. In that case, following the judgment of their Lord- 
ships of the Supreme Court in Pasnalal’s case, it was held that a decree ob- 
tained against a father alone, even for a pre-partition debt, cannot be exe- 
cuted against the properties allotted to the share of a separated son, but the 
creditor must’ proceed only by an independent suit against the divided ‘son 
if he wants to enforce the pious obligation of the son. In that case the suit 
was filed against a debtor and his son to recover a debt incurred under a pro- 
missory note, The suit was instituted in November 1946 and a decree was 
passed on the promissory note against the executant. It appears that before 
the suit was filed the debtor had executed a deed of relinquishment in favour 
of his own father and his minor son. The creditor sought to execute the 
decree by sale of certain properties which had been attached before judgment, 
and the Court in that case held that after partition the only method of en- 
forcement of liability against the interest of the separated son was by an 
independent suit and not in execution, But evidently the first defendant, who 
had incurred the debt was alive at the date when the execution proceedings 
were started, and the case expressly fell within the proposition in the judg- 
ment of the Supreme Court, which-we have already set out as the sixth pro- 
position. The Madras High Court was not dealing with a case in which the 
liability of the son was sought to be enforced after the death of the debtor. 
This case, in our judgment, can have no applicdtion to cases where the liability 
ws sought to be enforced under s. 53 of the Civil Procedure Code. 

One other ee which was raised by Mr. S. N. Patel on behalf of the 
appellants in First Appeal No. 708 of 1954 may now be disposed of. It was 
urged that the heirs of the judgment-debtors could only be brought on the 
record by the transferor Court and not by the transferee Court and the Meh- 
sana Court having passed the order impleading the heirs and legal represen- 
tatives of the two out of the three original judgment-debtors, the proceedings 
were vitiated, and must be regarded as void. In support of that argument 
Mr. Patel relied upon the judgment in Manjulabai v. Pandurang.* That was 

1 Hea L. R. 14 Pab. 782. a 3 (1033) 86 Bom. L. R. 448. 


2 [1954] Mad, 834. f 
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a caso in which there were two judgment-debtors and both of them died before 
an: application for transfer was made. The proceedings having been trans- 
ferred to the Thana Court from the original side of this Court, an application 
was made to the Thana Court for bringing the heirs on record as legal repre- 
sentatives of the two judgment-debtors, and it was held by a Division Bench 
of this Court that the application could not lie in the Thana Court. It was 
held that the order of transfer when all the Judgment-debtors had died could 
-not be made by the transferee Court. In the present case, one of the Judg- 
ment-debtors, viz., Lallubhai Karamchand, was alive and he is a party to these 
proceedings. It could not be said that the order of transfer was, therefore, 
ab inito void. As their Lordships of the Privy Council have held iz Jang 
Bahadur v. Bank of Upper India, Ltd.,! an application for bringing the 
names of the legal representatives on the. record filed in a transferee Court, 
if granted, is merely an irreghlarity in procedure and does not affect the 
jurisdiction of the Court. It must, therefore, be held that the order of the 
Mehsana Court brmging on record the heirs of the original judgment-debtors, 
even if irregular, did not affect the jurisdiction of the Court to execute the 
decree. 
All the appeals, therefore, Saloni ars danesa with Conta Gn Payout oP the 


plaintiff. 
A le dismissed 


Before Mr. Justice Vyas and Mr. Justice Tambe. 
THE DISTRICT LOCAL BOARD, WEST KHANDESH | 


v, 
KUTUBALLI NURJIBHAI BOHARI.* 
Bombay Local Boards Act (Bom. VI of 1923), Sec. 113—Appeal under s. 113 by person 
against levy of professional tax—Notice of demand not issued upon such person 
by Local Board—Competency of appeal 


An appeal under s. 113 of the Bombay Local Boards Act, 1923, is not competent 
by a person if a notice of demand is not issued in the first instance against him 
by the Local Board. 


The facta appear in the judgment. 


_ Sharad Redis for Y. V. Chandrachud, for the petitioner. 
EK. R. Bengers and Mrs. C. E. Benger, for the opponent. 


Vyas J. This revisional application, which is filed by the District Local 
Board of West Khandesh, raises a point of law and the point is this: If a per- 
son pays the tax under the Bombay Local Boards Act without a notice of 
demand being issued against him under the Act, is an appeal by him under 
s. 118 of the Act competent? 

The District Local Board of West Khandesh, which Ù shall hereafter refer 
to as the Local Board, is a statutory body constituted under the Bombay 
Local Boards Act, 1923. It is the case of the Local Board that it is entitled 
under the Act and the rules framed thereunder to levy a tax styled ‘profes- 
sional tax’ upon persons residing or carrying on business within a defined 
local area. The Local Board contends that the opponent Kutuballi Nurji- 
bhai Bohari is a resident of Ranala, which is within the ‘‘local area’’ under 
the jurisdiction of the Local Board. That being so, gays the Local Board, it 
is entitled to levy a professional tax upon the opponent. On April 29, 1958, 
the Local Board levied a professional tax upon the opponent and issued bills 
to him in that connection for the years 1950-51 and 1951-52. Upon receipt of 
those bills the opponent made an application to the Local Board on May 5, 
1958, through ihe Junior Profession Tax Inspector, Shahada, intimating to 


1 (1928) L. R. 55 I. A. 227, 8. C. 80 Bom. “Decided, Juns 1958. Civil Revision 
L. R. 1878. eApplication No. 1822 of 1955. 
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them that he was not liable to pay the tax that was levied upon him as he wak 
not doing his grocery business at Ranale, but was carrying it on at Shahada 
within the municipal limits. This application was rejected by the President 
of the Local Board on September 30, 1953. Thereafter, on October 18, 1953, 
the Junior Profession Tax Inspector, Shahada, intimated to the opponent that 
as his application dated May 6, 1953, had been rejected by the President of 
the Local Board, he was liable to pay the tax that was levied upon him for 
the years 1950-51 and 1951-52. It may be noted that along with the letter- 
dated October 13, 1953, which the Junior Profession Tax Inspector wrote to 
the gpponent, he sent to the opponent a hill dated August 1, 1953, in respect 
of theeprofessional tax for the year 1953. Upon receiving the above-mention- 
ed letter dated October 18, 1953, from the Junior Profession Tax Inspector, 
the opponent wrote a letter through his pleadgr to the President of the Local 
Boartl,, wherein he contended that he was not liable to pay the tax levied 
upon himeas his place of business was at Shahada within the municipal limits 
and he prayed that the levy should be withdrawn. On November 10, 1953, 
the President of the Local Board informed the opponent that as he was a 
resident of Ranala, a place situated within the lecal area of the Local Board, 
his case was covered by the Professional Tax Rules, Rule No. 3(b) (5), and 
that accordingly the recovery of the tax could not be withheld. Thereupon, 
the opponent paid the amount of Rs. 150 to the Local Board on November 19, 
1958. 

It would appear that thereafter, without waiting for the issue of a notice 
of demand by the Local Board upon thé opponent, the opponent made an 
appeal to.the Civil Judge and Judicial Magistrate, First Class, at Shahada, 
against the levy of the professional tax from him by the bills dated April 29, 
1953. In that appeal, the opponent contended before the Court that as the 

lace of his tease residence was not situated in the local area of the 
Board, he was not liable to pay the professional tax imposed upon him 
‘by the said Local Board. During the course of that appeal, the Local Board 
contended that the appeal was not tenable under s. 113(b) of the Bombay 
Local Boards Act, 1923, as there had not been issued any notice of demand 
upon the opponent’ by the Local Board. It was also contended by the Local 
Board that as the appeal was not filed within fifteen days of the service of 
the bills dated April 29, 1953, upon the opponent, it was barred by limitation. 
It was upon these two grounds that the opponent’s appeal which was made 
by him before the Judicial Magistrate, First Class, Shahada, was resisted by 
the Local Board. ' 

The learned Magistrate came to the conclusion that although no. notice of 
demand had been issued by the Local Board upon the opponent, an appeal 
‘under a, 113 of the Act -was competent. He further held that the Local 
Board had no jurisdiction to levy the tax upon the opponent. Accordingly 
he allowed the appeal of the opponent in respect of the bills for the years 
1950-51 and 1951-52.and directed the Local Board to refund the amount of 
Ra. 100 to the opponent, the said amount being the amount relating to the 
bills for the years 1950-51 and 1961-52. 

From this order of the Magistrate, the Local Board filed a Criminal Revi- 
gion Application, No. 20 of 1955, in the Court of the Additional Sessions 
Judge, West Khandesh, at Dhulia. The learned Judge held that an appeal 
under s. 118 of the Bombay Local Boards Act, which was made by the oppo 
‘nent, was not tenable as the Local Board had mot issued a notice of demand 
upon him. All the same, the learned Judge rejected the revisional application 
of the Local Board upon the ground that the Bombay Local Boards Act did 
not provide for a ‘revisional application from an appellate decision of a 
Magistrate under s. 118 of the Act. 

From this decision of the learned Additional Sessions Judge, West Khan- 
' desh, the Local Board approached the High Court by way of an application 
under arts. 226 and 227 of the Constitution of India. That application was 
heard by a Division Bench of this Court consisting of the learned Chief Jus- 
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tice and Mr. e Dixit. It was.Special.Civil Application No. 2526 of 1955. 
The learned Chief Justice and Mr. Justice Dixit upheld the view taken by the 
learned Additional Sessions Judge, West Khandesh, and held that under the 
Bombay Local Boards Act no. criminal revision application lay from an order 
passed in appeal under s. 113: While passing this order the High Court 
directed that the Local Board might le-a Civil Revision Application, wherein 
they might challenge the order made by the learned Judicial Magistrate, First 

-Clasa, Shahada, in the appeal decided by him under s. 118 of the Act. It is 
in these circumstances that the present Civil Revision Application No. 1822 
of 1955 has been filed by the. Local Board. 


Now, the point which falls to bée- determined in this revisional application 
ig whether an appeal under s. 113 of the Bombay Local Boards Act is compe- 
tent, without there being in the first instance a notice of demand issued by 
the Local Board against the person concerned. The language of s.. 113 is 
clear. - There is no ambiguity about it. The section provides: - » 

“Appeals against any notice of demand issued under sub-section (3) of section 104 
may be made to any Judi¢ial Magistrate-or Bench of such Magistrates by whom under 
the directions of the Seasions Jufige such’ class of cases is to be tried. But no such ap- 
peal shall be heard and determined unléss— 

(a) the appeal is brought within fifteen days next after service of the notice of 

complained 


of; 
(b) ‘an application in writing, stating the ground on which the claim of the district 
local board is disputed, has been made to’ the district local board as follows, that is to 


(i) | in the case of a rate on buildings or lands, within a time to be notified in the 
notice given of the assessment or alteration théreof, according to which the bill is pre- 

and 

(8) in the case of any other claim for which a bill has been presented under sub- 
section (1) of section 104, within fifteen days next after the presentation of such bill, 
and 


(e) the amount claimed from the appellant has been deposited by him in the Jocal 
board office.” `, 
The opening words of the section, sly, ‘‘Appeals against any notice of 
demand issued under sub-section (3) of section 104 may be made’’ would show 
that before a Judicial Magistrate or a Bench of Judicial Magistratés cgn exer- 
cise jurisdiction under the section, there ought to be in existence a notice of 
demand issued by the Local Board under sub-s. (3) of s. 104 of the Act. Then 
again, the words ‘‘No such appeal shall be heard and determined’’ would also 
show that the jurisdiction to proceed with the hearing of the appeal made 
under s. 118 of the Act does not vest in the Judicial Magistrate unless a notice 
of demand has in the first instance been issued against ‘the person concerned 
by the Local Board. The words ‘‘such appeal’’ in the expression ‘‘No such 
appeal shall be heard and determined’’ are important. They refer to an ap- 
peal against a notice of demand issued under sub-s. (3) of s. 104. It is, 
therefore, clear that as no notice of demand had been issued the oppo- 
nent by the petitioner Local Board, the Magistrate who decided the appeal 
of the opponent had no jurisdiction to hear and determine that appeal. 
Accordingly this application is allowed and the order passed by the learned 
Civil Judge and Judicial Magistrate, First Class, Shahada, in the appeal made 
by the opponent under s. 113 of the Bombay age Boards Act is - reversed. 
We direct each party to bear.its costs throughout. _ 
Application allowed. 
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Before Mr. Justice J. C. Shah. 
MOTIBHAI TRICUMBHATI DESAI 


— 


v. 

CHHAGANBHAI AMTHABHAI DESAL* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 25, 73(2), 74 
—Preliminary and final orders contemplated under s. 25 whether appealable to Dis- 
trict Deputy Collector—Whether s. 73(2) confers fwrisdiction to pass substontive _— 
order. ` 

The Mamlatdar, kan Sppliokton flea by haoo at aaa aan lands 
far edjectiient of his-tetent tor non-payment of Tent, pasel an. arder on December 
5, 1951, directing the tenant to pay a certain amount within fifteen days, failing 
which, the tenancy was liable to be terminated. This order was communicated 
te the tenant on December 17, 1951. On December 29, 1951, the tenant appealed 
to the District Deputy Collector but his appeal was dismimed on February 2, 1852, 
and intimation of Its dismissal was given on February 11, 1952. In the mean- 
while on February 6, 1952, the Mamlatdar passed an order terminating the tenancy 
of the tenant, observing that the tenant had fafledeto pay within fifteen days the 
‘amount which he was directed to pay on December 5, 1951. The tenant appealed 
against the order to the District Deputy Collector who allowed the appeal on August, 

2, 1952, obeerving that a stay order was passed on December 29, 1951, directing stay 
of enforcement of the order of the Mamlatdar pending the decision of the appeal. 
On the question whether the order passed by the District Deputy Collector on 
“August 2, 1952, was ultra vires on the grounds (1) that two appeals were not com- 
. petent under s. 25 af the Bombay Tenancy and Agricultural Lands Act, 1948, and 
(2) that in any event the order passed by the Mamlatdar on February 6, 1952, was 
by s. T3(2) of the Act not made appealable:— 

=. Held, that an appeal lies to the District Deputy Collector against orders preli- 

minary, as as final which are contemplated under s. 25 of the Act, that the 
order dated February 6, 1952, passed by the Mamlatdar, before the expiry of time 

; from the date of the order passed by the District Deputy Collector on February 2, 

* 4952 and before the order was communicated to the tenant, was an irregular order 
and was liable to be set aside in appeal, and the order of the District Deputy Col- 
lector’ dated August 2, 1951, was, therefore, passed in exercise of jurisdiction express- 
ly conferred upon that officer, . 
that s. 73(2) of the Act does not confer jurisdiction to pass a substantive order 
but it only prescribes the procedure for executing orders made under power con- 
ferred by other povisians of the Act, and 

_that the order pamed by the Mamlatdar on February 6, 1952, was passed in exer- 
‘ cise of Jurisdiction’ under a. 25 of the Act and was, therefore, appealable. 


: Tom facts appear in the judgment. 


H. HM. Choksi, with A. D. Desai, for the appellant 
A. B. Powa, for the respondente. ! 


J.C. Saan J. The plaintiff i is the owner of agricultural lands bearing Sur- 
vey Nos. 981, 933, 940, 930, 929, 932/1, 982/2-8, 984/1 and 934/2. The 
defendants were the tenants of the plaintiff of those lands. The defendants 
failed to pay the rent due by them for the years 1948-49 and 1949-50. The 
plaintiff then filed an application before the Mamlatdar for an order in eject- 
ment against the defendants for non-payment of rent for the said two years. 
The Mamlatdar passed an order directing defendants Nos. 1 and 2 to pay one- 
third of the crop share valued at Re. 989-5-0 within 15 days failing which it was 
declared that the tenancy was liable to be terminated. This order was passed 
on December 5, 1951, and was communicated to the defendants on December 17, 


*Decided, July 8, 1958. Second Appeal esau by V. P. Parekh, Joint Civil Ju 
No. 1109 of 1986, iy ae ee Division at Nadiad, in Regular 
Advani, Assistant Judge e lerr Tah eia Suit No. 248 of 1952. 


‘Apeal No, 269 of 1954, confirming the desros 
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1951. On December 29, 1951, defendants Nos. 1 and 2 preferred an appeal 
to- the District ‘Deputy Collector, Kaira, Nadiad Prant. That appeal was 
heard and decided on February 9, 1952, and intimation of dismissal of the 
appeal was given on February 11, 1952. In the meanwhile, on February 6, 
the Mamlatdar passed an order observing that on December 5, 1951, the de- 
fondante were directed to pay Rs. 989-5-0 within 15 days of the receipt of 
the order failing which the tenancy in respect of the said lands will be termi- 
. nated, and instead of paying up the dues within the specified time, the defend- 
ants preferred an appeal to the District Deputy Collector, Kaira, Nadiad Prant, 
which was dismissed on February 2, 1952, and the dues had not been paid to 
the plaintif. The Mamlatdar, therefore, passed an order termina oe the 
tenancy of the defendants in respect of the suit lands and directed t the 
possession of the suit lands be delivered to the plaintif. In enforce- 
ment of this order, the plaintiff obtained possession of the suit lands on 
February 7, 1952, from the tenants. Against this order dated Februgry’6, 1952, 
the defendants preferred an appeal to the Distriet Deputy Collector, contend- 
ing that payment of the amount directed by the order dated December 5, 1951, 
was in fact made within thg period prescribed by the order and that the de- 
fendant could not therefore be evicted from the land. That appeal was al- 
lowed on August 2, 1952, by the District Deputy Collector. The District Deputy 
Collector observed that a stay order was passed on December 29,-1951, directing 
stay of enforcement of the order of the Mamlatdar pending decision 
of the appeal. He also observed that the Mamlatdar was wrong in 
handing over possession to the plaintiff without ‘‘giving 15 days’ time’’ 
to the defendants for payment. The plaintiff then filed Civil Suit No. 
243 of 1952 in the Court of Civil Judge, Junior Division, Nadiad, 
against the defendants for a declaration that the order passed by the District 
Deputy Collector in Tenancy Appeal No? 150 of 1952 on August 2, 1952, was 
ultra vires and without Jurisdiction and for a permanent injunction restrain- 
ing the defendants from taking possession of the suit lands from the plaintiff. 


The suit was resisted by the defendants, who contended inter alia that the 
order of the District Deputy Collector was not lira vires. ‘The contention 
raised by the defendanta was upheld and the plaintiff’s suit was dismissed 
with costs. In appeal to the District Court, the order of the trial Court was 
confirmed. . 


In this appeal, Mr. Choksi on behalf of the plaintiff contends that the order 
passed by the District Deputy Collector was ultra vires on two grounds: 
(1) that two appeals are not competent against an order under s. 25 
of the Bombay -Tenancy and Agricultural Lands. Act and (2) that in any 
event the order passed by the Mamlatdar on. February 6, 1952, was by s. 73(2) 
of the Bombay Tenancy and Agricultural Lands Act not made appealable. In 
my view, there is no substance in either of the two contentions raised by 
Mr. Choksi. Section 25 of the Bombay Tenancy and Agricultural Lands Act, 
so far as material, provides: 

iiiees: ane tanner oe any Ian A Guy suny cohen te Geraint Bo ET 
of rent and the landlord files any proceeding to eject the tenant, the Mamlatdar shall 
call upon the tenant to tender to the landlord the rent in arrears together with the cost 
of the proceeding, within fifteen days from the date of order, and if the tenant complies 
with such order, the Mamlatdar shall, in lieu of making an order for ejectment, pass 
an order directing that the tenancy had not been terminated and thereupon the tenant 
shall hold the land as if the tenancy had not been terminated:” 


Section 25, contemplates two orders: (1) a preliminary order on an applica- 
tion for ejectment of the tenant calling upon the tenant to tender- the amount 
of arrears of rent within 15 days of the order and. (2) a final order either ter- 
minating or not terminating the tenancy. If the tenant complies with the 

preliminary order, the statute prescribea that the Mamlatdar shall pass an 
order that the tenancy has not been terminated. If the tenant does not comply 
with the order it is implicit in s. 25 that the Mamlatdar may pass an order termi- 
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nating the tenancy. The order passed by the Mamlatdar on December 5, 1951, 
was a' preliminary order calling upon the tenant to make payment of the arrears 
of rent within 15 days. Before the expiry of those 15 days, the defendants pre- 
ferred an appeal to the District Deputy Collector and obtained a stay order. The 
District Deputy Collector passed a final Order on February 2, 1952, confirming 
the order of the Mamlatdar. The order passed by the Mamlatdar could evidently 
be enforced after the expiry of 15 days given to the tenant and only if the arrears 
of rent were not paid within the period allowed. But the Mamlatdar, before the > 
expiry of 15 days and before the order of the District Deputy Collector was com- 
municated to the defendants, passed an ejectment order against the defendants 
and thas order was held by the District Deputy Collector as irregular in appeal. 

Section 74 of the Bombay Tenancy and Agricultural Lands Act provides that: 

“An appeal against the orders of the Mamlatdareand Tribunal may be filed to the 
Collector-in the following cases:— 
(a) °*... 
(b) ssa l 

(1) an order under section 25,” m 

In my judgment, an appeal lies to the District Deputy Collector against 
orders preliminary as well as final The order dated February 6, 1952, passed 
by the Mamlatdar, before the expiry of the period of fifteen days from the 
date of the order passed by the District Deputy Collector was an irregular 
order and was liable to be set aside in appeal. The order of the District De- 
puty Collector was in my view passed in exercise of jurisdiction expressly con- 
ferred upon that officer. Sub-section (2) of s. 78 does not confer jurisdiction to 
pass a substantive order: it only prescribes the procedure for executing orders 
made under powers conferred by other provisions of the Act. The order passed 
by the Mamlatdar dated February 6,:1952, was passed in exercise of jurisdic- 
tion under s. 25 of the Act and was, therefore, appealable. 


The Courts below, in my judgment, were right in holding that the order 
passed by the District Deputy Collector was not utra vires. The appeal, 
pcre fails and is diamissed with costs. Record to be returned immediate- 
y. 

= Appeal dismissed, 


APPEAL FROM ORIGINAL CIVIL. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dirit. 


THE WESTERN INDIA THEATRES LTD. v. THE ASSOCIATED 
BOMBAY CINEMAS LTD.* 


Company—Winding up—Ex parte petition for winding up of company accepted by Com- 
pany Judge—Whether Judge after acceptance of petition should issue notice to Com- 
pany—Practice—Rules of the High Court of Bombay, 1950, Rule 733. 


When an ex parte petition for winding up of a company is accepted by the Company 
Judge, the correct practice is for the Judge to direct that a notice should be given, 
to the company. In answer to the notice all that the respondent is entitled to urge 
is that for any justifiable reason the petition should not be proceeded with and fur- 
ther steps should not be taken. If the Judge is satisfied at that stage that the res- 
pondent has made out a proper case and has shown cause, he can dismiss the petition, 
If, on the other hand, the Judge feels that the respondent has not shown proper 
cause and that the petition must proceed to a final hearing on merits, he must make 
the order under r. T38t of the Rules of the High Court of Bombay, 1950, direct the 
advertisement of the petition and fix the final hearing of the petition, 


*Decidad, July 20, 1956. O. O. J. Appeal of Bombay (Original Side), 1957, is in similar 
No. 58 of 1986: I. O. No. 870 of 1955. terms. F ) 
fRule 751 of the Rules of the High Oogrt 
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There is nothing in r. 738 which precludes the Company Judge from dismissing a 
' petition for winding up of a company after admission without proceeding to dirdct 
that the petition should be finally heard. 


Purshottam Tricumdas, with H. D. Banaj and M. 8. Sanghvi, for the 
appellants. 
. T. Desas, with Servulus Baptista, for the respondents, 
FS. Nariman, for two contributories. 
P. N. Bhagwati, for one creditor. 


CHAGLA C.J. This ap ae a rather important question as to proce- 
dure to be followed in es of companies. The responders pre- 
sented a petition for ne i up o pellant company before Mr. Justice 
Ooyajee who was the Company wJudge. ` Tho petition was presented on Novem- 
ber 11, 1955, and the learned Judge made the following endorsement. *” 

“Accepted. Petitioners waive service. Hearing 2nd of December.” 7 

It may be pointed out that before this petition was filed the respondent com- 
pany had given notice of jhe presentation of the petition to the appellant 
company and in answer to that notice the appellant company appeared before 
Mr. Justice Coyajee, and all that Mr. Justice Coyajee’s endorsement indicates 
is that the appellant company had waived service of the petition. On -Decem- 
ber 1, 1955, Mr. K. M. Modi, managing director’ of the appellant company, 
made an affidavit setting out his defence to the case sought to be made out 
by the petitioners for the winding up of the appellant company, and in this 
affidavit he raised various contentions with a view to sa the Court that 
the petition should not be proceeded with. Purstiant to the direction given 
by Mr. Justice Coyajee, the petition came up before him on December 2, 1955. 
Mr. Justice Coyajee did not take up the petition as he knew the m managing 
director of the appellant company and he felt that he would feel em 

if he tried the matter, and, therefore, he directed that the matter should be 
heard by some other Judge. The petition was placed before Mr. Justice Desai 
and after several adjournments Mr. Justice Desai made the order which is 
under appeal. The order: was made on July 3, 1956, and it directed that the 
petition be advertised in the daily newspapers, The Times of India and the Bom- 
bay Samachar of Bombay, the Statesman of Calcutta, the Hindustan Times of 
Delhi, the Hindu of Madras, and in the Bombay Government Gazette on July 
80, 1956, and the learned Judge further ordered that the petition be placed on 
his daily board on August 20, 1956, for hearing and. final disposal. 

It is this order against which the ‘appellants have come in appeal, and the 

preliminary point raised by Mr. K. T. Desai for the respondents is that no 
appeal lies under s. 202 of the Companies’Act and that the order made by the 
reais Judge is a purely procedural order and does not affect the rights of 
ih wees We have pointed out in Bachharaf Factories Lid. v. Hirjeo Mills 
that 8. 202 conferred upon a party aggrieved a substantial and valuable 

ee of appeal and that the Court must be anxious not in any way to cut 
down or impair that right. At the same time we expressed the opinion that 
if an order made under s. 202 was merely a procedural order which in no 
way affected the rights or liabilities of parties such an order would not be 
appealable. As we shall presently point ont, it is unnecessary for us at this 
stage to decide whether he Or order made by Mr. Justice Desai is procedural - 
or affects the rights of parties, because rae view: we take is that Mr. Justice 
Desai made this order without exercising his jurisdiction to hear the appel- 
lants and deciding their contentiéns as he was bound to Ao at this stage. Clearly, 
therefore, apart from any other question, failure on the part of the learned 
Judge to exercise his jurisdiction would be appealable under s. 202 of the 


Com ae Eee 

ugh boa Mr. Desai is that as soon ‘as Mr. Justice Coyajee accepted 
the rit Mr. Justice Desai had no discretion left in him and it was obli- 
1 (1054) 57 Bom. I, R. 378. 


A 
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atory upon him to make an order of advertisement which he, has made. Says 
irr Desai, if it was obligatory upon him to do so, then his order cannot ‘be 
challenged. . Turning to r. 738 of the High Court Rules, 

“every petition for the winding up of any company by the Court, or subject to the 
supervision of the Court, after admission, shall be advertised fourteen clear days before 
the hearing.” 

What is made obligatory by this rule js the advertising of the petition four- 
teen clear days before the hearing. Im other words, the petition cannot be 
finally heard unless fourteen clear days have expired between the date of the 
advertisement and the hearing. It is equally clear that the final hearing con- 
templafed by r. 733 can only take place after the petition has been advertised. 
But there is nothing in the rule whieh precludes the learned Judge from dis- 
missing the petition after admission without proqeeding to direct that the petition 
should be y. heard. A petition may fail on various grounds and the 
learned Jfidge may be satisfied that the petition is clearly not maintain- 
able, or that the petition constitutes an abuse of the process of the Court, 
or that the petitioner has failed to make out that he is a creditor, if 
it is a creditor’s petition, in-which case it would®be futile to have the peti- 
tion advertised and proceed to the final hearing of that petition. The prin- 
ciple underlying r. 733 is that a petition should not be heard on merits with- 
out giving an opportunity to all persons who are interested in the company 
from coming up before the Court and putting before the Court their point of 
view. In the winding up of a company the creditors are interested, the share- 
holders are interested, and therefore it is but right that before the Court 
makes a final order on the. petition these parties should be heard. But that 
does not mean that the discretion of the Court is taken away to dismiss 8 
petition at an early stage if no answer is called for on the merits of the peti- 
tion. If this is clearly borne in mind, then the practice followed by this Court 
is.a perfectly proper practice and we shall proceed to point out how that prac- 
tice is in conformity with r. 738. | 
Now, a petitioner may give notice to the company before he presents the 
petition for acceptance. That is what the respondents did in this case. When 
the Don, appears before the learned Company Judge, the learned Judgé 
would hear him and if the learned Judge is satisfied that the petition should be’ 
proceeded with then he would give the necessary directions under r. 733 as to 
in which papers the petition should be advertised and which should be the date 
of the hearing. But it is open to a petitioner to present a petition ez parte, in 
. which case the learned Judge may accept or may not accept it. He may on per: 
using the petition come to the conclusion that it is frivolous or that it fails to 
make out a proper case for the winding up of the company, in which case he may 
reject it. But if he chooses to accept it, the practice followed by this Court—and 
that is the correct practice—is for the learned Judge to direct that a notice should 
be given to the company. This notice is for the purpose of enabling the company 
to show cause why the petition should not be proceeded with: In answer to 
the notice all that the respondent is entitled to urge is that for any justifiable 
reason the petition should not be proceeded with and further steps should not 
be taken. If the learned Judge is satisfied at that stage that the respondent 
has made out a proper case and has shown cause, he can dismiss the petition. 
.Lf, on the other hand, the learned Judge feels that the respondent has not 
shown proper cause and that the petition must proceed to a final hearing on 
merits, he then makes the order under r. 738, directs the advertisement of the 
penton, and fixes the nal hearing of the petition. This notice is essential 
cause, as Mr. Purshottam has rightly pointed out, it is a very serious matter 
for any company to have the petition advertised without the company being 
heard in its defence. Mr. Desai was inclined cavalierly to suggest that 
all what did it matter, the petition would be advertised and the appellant 
would be entitled to show cause on merits when the petition came on for hear- 
ing on the day fixed by Mr. Justice Desai. But that is completely ignoring 
the effect and the serious effect thet might be created by advertising the fact 
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that a creditor has presented a petition for winding up against the company. 
It is precisely because of this that our practice insists upon a notice being issued 
to the company to enable the company to put before the Court its contention 
why the petition should not be proceeded with, if that is the contention the 
respondent wishes to put fiiward. 

In this case, unfortunately, the whole trouble has arisen because of the form 
in which Mr, Justice Coyajee, with respect to him, made the order. He accepted 
the petition on November 11, 1955. Strictly, as the appellants were before 
him, he should have proceeded to hear the appellants as to whether the petition 
should be proceeded with or not. Instead of doing that, on that very day he 
postponed the hearing of that to December 2, 1955. The proper expression he 
should have used in his endorsement should ‘have been: ‘‘Petition put on board 
December 2, for further directigns.’’. Instead of that the learned Judge used 
the expression ‘‘hearing’’, and this expression is seized upon by Mr. Desal for 
the contention that the petition was accepted and that the hearing was fixed 
on December 2 which was ultimately taken up by Mr. Justice Desai. It is clear 
that in view of r. 783 the learned Judge could not have fixed the final hearing 
of this petition -on Decembe# 2. If he wanted to hear the petition on merits 
on that day, the :petition had to be advertised and the procedure laid down in 
that rule had to be carried out. 

Mr. Desai says that the learned Judge must have overlooked the provisions 
of r. 783. We refuse to believe that Mr. Justice Coyajee with his wide expe- 
rience of company matters could possibly overlook the provisions of r. 788. It 
is clear that what the learned Judge intended was to hear-the appellants on 
December 2, with regard to their contention that the petition should not be 
proceeded with, and this is borne out by the fact that Mr. Modi, the 
managing director ‘of the appellants, has made-an_ affidavit on December 1, 1955, 
setting out the grounds-on which the petition was being resisted and to show 
why it should not be proceeded with. Therefore, when the matter ultimately 
came up before Mr. Justice Desai, it was still at the stage of giving directions, 
and although we are told the matter was heard at great length by Mr. Justice 
Desai, judging by the fact that the learned Judge has delivered no judgment 
and has merely given a direction as to the advertisement, the learned Judge 
seems to have taken the view that once the petition was accepted it was obli- 
gatory upon him to order advertisement of the petition. Now, as we have 
already pointed out, r. 783 does not' take away the discretion of ‘the Judge to 
consider whether the petition should be proceeded with or not.. Therefore, 
what Mr. Justice Desai should have done when the matter came up before him 
was to have decided whether the petition should be proceeded with or not. 
Various alternatives were open to dis learned Judge. He might have decided 
that the petition should not be proceeded with and that it should be dismissed 
at that epee ‘he might have deci ided that the petition should be stayed and 
that no farther action ahould be takén ‘on the petition; or he might have decided 
that this was a case where the contributories and the creditors should be heard, 
that the petition should be advertised, and that the final hearing should be 
fixed for a particular date. ‘If the learned Judge had made the order after 
considering these various alternatives and if he had done so after hearing the 
contention of the appellants'and had come to the conclusion that there was no 
substance in their contention, then undoubtedly it could not’be said that the 
learned Judge has not exercised his discretion. But as we have just pointed 
ut, it is clear from the order of Mr. Justice Desai and the absence’ of any 
indication, in the judgment to the contrary that Mr.,Justice Desai felt ‘that 
he was bound by the mandatory provisions of r. 783 and that he had to give 
effect to those provisions. 

The result, therefore, is that we must set azide the order of Mr. Justice Desai, 
and send the matter back to him with a direction that he will pasa the ‘necessary 
order after considering the contentions of the petitioners as set out in their 
petition and the:contentions of the appellants as set out in the affidavits on 
record. After considering these contentions it will be. open to. the learned 
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Judge to make any of the orders which we have already suggested he can make 
on this petition. He will treat this matter as at the stage of.notice for direc- 
tions and treating it as a notice he will either give directions in terms of r. 733 
or he will dismiss the petition or stay the petition. as he thinks proper. 


Costs of the appeal costs in the petition. 
Order accordingly. 

Solicitors for the appellants: Smetham, Byrne & Lambert. - 

= Solicitors for the respondents: Pereira Fazalbhoy & Co. | 
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j Before Mr. Justice Mudholkar and Mr. Justice Badkas. 


ANNASAHEB RAGHUNATHRAO BHOSLE v. THE SYNDICATE OF 
NAGPUR,. UMRER PAUNI, MOTOR UNION.* 

C. P, and Berar Industrial Disputes Settlement Act (XXII of 1947), Sece. 41, 16—Indus- 
trial Disputes Act (XIV of 1947), Secs. 33, 33-A—State Industrial Court finding 
ee ee ee ee 

_employee whose services terminated by retrenchment. » 


Section 41 of the C. P. So ee asia ici adie ACOA does not confer 
upon the State Industrial Court a power to do anything more than make a declaration. 
Therefore, under s. 41 of the Act the State Industrial Court upon its finding that the 

change effected by the employer is illegal cannot order reinstatement of the employees 
whose services have been terminated by way of retrenchment. 
Automobile Products of India v. Rakmat: Bala: referred to. 


Tre facts appear in the judgment, 


C. 8. Dharmadhikari, for the petitioners. 
B. M. Deshmukh and B. L. Gupta, for respondents Nos. 1 to 8, 


MUDHOLKAR J. The petitioners were employed as checkers by respondent 
No. 1 which carries on the business of running a stage carriage service in Nag- 
pur and Chanda districts. On May 31, 1955, ‘Shri Lokre, who was the then 
Chairman of respondent No. 1, served a notice on each of ‘the checkers indivi- 
dually to the effect that the services of the checkers will not be required from 
July 1, 1955, as it was decided to close the ‘Checker’s Department as from that 
date. .On the same date, ndents Nos. 1 to 8 gave another notice under 
a. 81 of the C.P. and Dende Tadastrial Disputes Settlement Act, 1947, to the 
Labour Officer, Labour Commissioner, and the Secretary, Madhya Pradesh 
Rashtriya Kamgar Union, which is a recognized Union under the res to the 
same effect. Eventually, certain conciliation proceedings took place between 
respondents Nog. 1 to 8 on the one hand and the checkers on the other but no 
conciliation was effected. Thereafter, respondents Nos. 1 to 3 gave a notice to 
the checkers terminating their services from a certain date, and gave each of 
them one month’s salary in lieu of notice. It is common ground that excepting 

ihe. matter of paying compensation under s. 25-F (b) of the Industrial Dis. 
putes Act, 1947, the respondents complied with all the requirements of Chap- 

ter V-A of that Act.. The petitioners thereafter made an application to the | 
ae Industrial Court under s. 41 of the C.P. and Berar In ustrial Disputes 
Settlement Act, 1947, complaining of an illegal change. The State Industrial 
Court after hearing the parties held that there was an illegal change and grant- 
ed compensation to the petitioners and other checkers under s. 25-F (b) of the 
Central Act. In their application the petitioners had also asked for reinstate- 
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ment but the State Industrial Court did not grant reinstatement. It is against 
this part’ of the order of the State Industrial Court that the petitioners feel 
aggrieved.: “Respondents Nos. 1 to 8-are content with the order. 


On behalf of the petitioners it is contended that it was not open to the State 
Industrial Court to grant compensation under the Central Act because that 
Court was not functioning under that Act. It is also contended that the proper 
relief which the State Industrial Court could have granted was the relief of 
reinstatement, On behalf of the petitioners it was argued before the State 
Industrial Court and it is argued before us that in view of the decision of the 
Bombay High Court m Hospital Maedoor Sabha v. Bombay State’ paymeat of 
compensation under s. 25-F (b) of the Central Act is a condition precdllent : 
retrenchment and that where retrenchment has been effected without a ie 
with that condition the only relief which could be granted ig the peer of 
instatement. : 


In the first place, the State Industrial Court could not grant any tliat what- 
soever under the Central Act. Its jurisdiction was invoked under s. 41 of the 
local Act and its powers confined to domg.such things as were permitted 
by the provisions of that ‘Ace What we have, therefore, to consider is whether 
ander s. 41 of the local Act the State Industrial Court upon its finding that 
the change effected by the employer is illegal could order reinstatement of the 
employees whose services had been terminated by way of retrenchment. Sec- 
Pia 41 of the C.P. and Berar Industrial Disputes Settlement Act, 1947, reads 

us: 

“The State Industrial Court or a District Industrial Court shall, on a reference made 
ee 
cérned or by a representative of the employees concerned or by the Labour Officer, decide 
whether any strike or lock-out or any change of which notice has been given or which 
has taken place is illegal” 

Thus, what this section provides in terms is the grant of a declaration and 
nothing more. It does not confer upon the State Industrial Court a power to 
do anything more than make a declaration. If we compare that provision with 
g. 16 of the Act this point will appear clear. Under s. 16, the Labour Com- 
missioner is given the power to order compensation or order Teinstatement or to 
order both. Under the general law of -master and servant there is no power 
in any tribunal to order reinstatement of «a servant even though that servant 
was wrongfully diamissed. That law, no doubt, has been greatly altered by 
legislation, particularly, the Industrial legislation, and there are provisions in 
some statutes providing for reinstatement. All the same, the relief of reinstate- 
ment must be confined to those provisions which permit such a relief bein 

granted and it cannot be regarded that reinstatement has now become a relief 
which could be awardéd by any tribunal and in évery case of wrongful dis- 
missal. Reinstatemént being merely a creation of the statute could only be 
claimed by complying with particular provisions of the statute which provide 
for making a reinstatement. Under the Local Act not only reinstatement but 
compensation also could be granted by the Labour Commissioner alone under 
s. 16. The State Industrial Court has mo jurisdiction to grant either relief. 
Reliance is however placed by the learned counsel for the petitioners on the 
decision of their Lordships of the Supreme Court in Automobile Products of 
India v. Rukmaji Bala.2 In that case their Lordships observed (p. 264): 

“The extreme contention that under s. 38-A of the 1947 Act, on a finding that there 
has been a contravention of the provisions of s. 38, the Tribifnal’s duty is only to make 
a declaration to that effect leaving the workmen to take such stepe under the Act as 
they may be advised to do, has been negativated by the Labour Appellate Tribumal in 
—Serampore Belting Maxdoor Union v. Serampore Belting Co., Ltd. (1951) 2 Lab. L. J. 
341(A), and by the Bombay High Court in—Batuk K. Vyas v. Surat Borough Munici- 
pality, ALR. 1958 Bom. 188 (B). The same principle has been accepted and applied by 
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a Full Bench of the Labour Appellate Tribunal to a case under s. 23 of the 1950 Act In— 
Raj Narain v. Employers Association of Northern India, (1952) 1 Lab. LJ. 881 (c). , 

We find ourselyes in agreement with the construction placed upon s. 33-A of the 1947 
Act and s. 23 of the 1950 Act, by these decisions.” 

Section 83 of the Industrial Disputes Act, 1947, is in the following terms: 

“Conditions of service, etc., to remain unchanged under certain circumstances during 
pendency of proceedings.—{1) During the pendency of any conciliation proceeding before 
& ... Tribunal in respect of an industrial dispute, no employer shall,— 

(a)... alter, to the prefudice of the workmen concerned in such dispute, the con- 
ditiogs of service applicable to them immediately before commencement of such proceed- 
ding; or® 

. (b)...discharge or-punish, whether by dismissal or otherwise, any workmen concerned 
Jn such dispute, save with the express permission in writing of the Conciliation Officer, 
Board or Tribunal, as the cease may be.” , 

Then follows s. 33-A, which reads thus: 

“Special provision for adjudication as to whether conditions of service, etc, changed 
during pendency of proceedings——Where an employer contravenes the provisions of sec- 
tion 38 during the pendency of proceedings before a THbumal, any employee aggrieved 
by such contravention, may make a complaint In writing, in the prescribed manner to 
such Tribunal and on receipt of such complaint that Tribunal shall adjudicate upon the 
complaint as if it were a dispute referred to or pending before it, in accordance with the 
provisions of this Act and shall submit its award to the appropriate Government and the 
provisions of this Act shall apply accordingly.” 

It will be clear that these provisions are much wider in their amplitude than 
s. 41 of the C.P. and Berar Industrial Disputes Settlement Act, 1947. Whereas 
the latter provision ìs, confined to making a roams the two former provi- 
sions contemplate maintenance of status quo d e pendency of certain 

proceedings. Now, status quo cannot be main tained if it has been disturbed, 
unless the disturbance is removed, that is to say, where the status quo has ‘been 
altered by dispensing with the services of the employees that status quo cannot 
Þe restored without reinstating them. Their Lordships, therefore, appear to 
‘have come to the conclusion that though the word ‘reinstatement’ has not actual- 
Jy been used in either of these provisions it must be regarded as being there by 
implication. That is entirely a different thing and in our opinion the observa- 
tions of their Lordships have no application to a provision like a, 41 of the 
‘C.P. and Berar Industrial Disputes Settlement Act, 1947. Im our opinion, there- 
fore, the State Industrial Court was right in holding that the petitioners were 
not entitled to reinstatement. 

The learned counsel for the petitioners wants us to set aside the direction of 
the State Industrial Court granting compensation to the petitioners. As a 
matter of fact the petitioners have acually obtained some relief. But since the 
petitioners want to have the direction regarding compensation set aside and 
. since we are of the view that the State Industrial Court had no power to grant 
this relief either, we quash its order in this respect. 


With this modification, the petition is dismissed with costa. 
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Before Mr. Justice Mudholkar and Mr. Justice Datar. 


WASUDEO BHAIRULAL AGARWAL v. RAMCHANDRA RAO 
MAHADEO RAO JOSHI.* 

Central Provinces and Berar Moneylenders Act (XIII of 1934), Secs. 11~-H, 11-F, 11-B, 
H-D—Bombay Money-lenders Act (Bom. XXXI of 1947), Sec. 10(1) to 10(4)—Sutt 
to recover money by moneylender not holding registration certificate on date of trans- 
action—Maintainability of suit—Whether moneylender not holding registration certi- 
ficate can be permitted to apply for one and file it in Court pending suit. ä 

Under se. 11-F and 11-H of the Central Provinces and Berar Moneylenders Act, 
1934, a suit to recover the mongy advanced by a moneylender who does not hold a 
registration certificate on the date of the transaction, cannot be instituted, unleks the 
person who institutes the suit is not a moneylender as defined in the Act, that is to 
say, he is not a person carrying on moneylending in the former terrttory of the 
Central Provinces and Berar. 

Under s. 11-H of the Act e jurisdiction of a Court to proceed with a suit is condi- 
tioned by the fact that the moneylender holds a valid registration certificate or that 
he doee not need a certificate. This provision does not say that where a money- 
lender does not hold a registration certificate he Is to be permitted to apply for one 
and file that certificate in the Court so that the suit could be proceeded with. 

Patiram v. Baliram’ and Laxman v. Yogiraj; not followed. 

-Shamshir AU v. Ratna; Mohd. Salem v. Uma} and Parashuram Laljishet v, 

The State, referred to, 


Tas facts appear in the judgment. 


T. L. Shéode, with N. S. Nandedkar, for the appellant. 
B. A. Masodkar, with R. N. Shriwastav, for respondents Nos. 2 and 8. 
M. L. Vaidya, for respondent No. 4. 


MUDHOLKAR J. This is a plaintiff’s appeal from the dismissal of his claim 
for Rs. 40,000 and interest on foot of a mortgage executed in his favour by 
Mahadeorao, who was respondent No. 1 to this appeal and who died during the 
pendency of the appeal, and by respondents Nos, 2 and 3. Respondent No. 2 
had executed the mortgage also in his capacity as guardian of his son, respon- 
dent No. 4, who was then a minor. 

According to the appellant, these respondents executed a mortgage deed in 
his favour for a consideration of Rs. 40,000 on February 27, 1946, that out of 
this a sum of Rs. 10,000 was paid by him to the respondents prior to the execu- 
tion of the mortgage deed, that the balance of the amount was paid by a cheque 
to the respondents at the time of the registration of the mortgage deed, that the 
amount due under the deed was payable to him within eight months and that 
as it was not paid within that time he was entitled to recover the mortgage 
money together with interest at 6 per cent. per annum thereon. In the mort- 
gage deed there is a condition that after selling the mortgaged property if there 
is any deficit the mortgagee reserves the right to realise that deficit from the 
other property of the mortgagor. 

The deceased respondent No. 1 Mahadeorao admitted the execution of the 
mortgage deed, but said that there is no consideration for this document, that 
it is only a bogus document and was not intended to be acted upon. According 
to him, the relationship between the parties to the suit was that of partners. A 
business of supplying fruit, vegetables ete. to the Armed Forces was alleged by 
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him to have been started in partnership with the appellant. . This business was 
carried on in the name of Mahankal & Go. Though the appellAnt was a partner 
in this business, for some reason he did not want his name to appear as a partner 
in the business, and go, at his instance, one Khetalal was shown as a partner of 
respondent No. 1. According to Mahadeorao, though an amount of Rs. 10,000 
is stated in the mortgage deed to have been paid earlier for the improvement of 
the gardens and other lands of the respondents, in point of fact, this amount 
was not received by him. Further, though a cheque for Rs. 10,000 was made 
out in the name of respondent No. 1, it was actually taken back by the appellant 
who had credited it in the Punjab National Bank in the account of Mahankal & 
Co. Ang that though a cheque for Rs. 30,000 was also given to Mahadeorao at 
the time of registration of the mortgage deed, it was taken back by the appellant 
and credited by him with the Punjab National Bank in the account of Mahankal 
& Co: This account, it is said, was operated uptn by the appellant and that the 
responsibility for explaining the account was of the ap 

The main contentions raised by the respondent Mahadeorao in the trial Court 
were, firstly, that the appellant being a partner and the money representing the 
consideration of the mortgage deed having been gdvanced to the partnership, 
the suit for the recovery of the amount did not lie and that the proper remedy 
for the appellant was to sue for dissolution of partnership and rendition of 
accounts; secondly, that the transaction was bogus and was never intended to 
be acted upon; and, thirdly, that the amount of Rs. 40,000 was advanced by the 
appellant to Mahankal & Čo., and, therefore, the respondents were not liable 
in respect of that transaction. 

On behalf of respondent No. 4 a further plea was taken that the business, 
which was carried on by respondents Nos. 1, 2 and 3, was not a family business, 
that the amount of Rs. 40,000 taken by them was not required for carrying on 
the family business, that there was no necessity for borrowing and that, conse- 
quently, he was not bound by the transaction. 

The trial Court held that the transaction in question was not binding on res- 
pondent No. 4 and absolved his interest in the family property on that ground. 
It also held that the appellant was a partner in Mahankal & Co., that the suit 
in question was for the recovery of an item advanced to the partnership firm 
by a partner and that, consequently, such a suit was not maintainable. It, how- 
ever, negatived the contentious raised by some respondents to the effect that there 
was no consideration for the mortgage deed and that the transaction was induc- 
ed by fraud, undue influence ete. 

When this matter came up for hearing before us last year, we made an order 
remitting two issues to the trial Court for.giving findings. One of those issues, 
which. had been raised by the trial Court as such but on which nod finding was 
given, was issue No. 10, and it reads thus. 

eWhelier dis dateudants axeaoe lable: keas Cie vioun wasyadyanbad tp ULahankal 
& Co?” 
. Another issue which was- remitted was raised by us, and it is as follows: 


“Whether the real agreement between the parties was as set out in paragraph 11(e) 

of the written statements of defendants 1-8?” 
After recording evidence the lower Court submitted its findings on these Jagueg. 
The finding given by the lower Court on issue No. 10 is that the respondents are 
liable for the debt of Rs. 10,000 and interest thereon. On the issue raised by 
us the lower Court has given some finding which appears to be contradictory 
and which is not very clear to us. We, however, reproduce that finding: . 

“I therefore hold that out of the mortgage debt of Ra. 40,000, Rs. 30,000 were advanced 
for purposes of Mahankal & Co. and that Rs. 10,000 were advanced for private cult- 
vation of defendant No. 1, Mahadeo (deceased). I also hold that the said mortgage debt 
of Rs. 40,000 was agreed to be recoverable from Mahankal & Co. Fiven then, it would 
be clear from Exhs. P-1 and P-2 that the Mahankal family of defendant No. 1 was Habla 
for the payment of at least Rs. 10,000 which were borrowed for thelr cultivation and 
which had no connection with the bustyess of Mahankal & Co. I therefore hold that the 


- 
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parties did not agree that the whole amount of Rs. 50,000 would be realised only from 
the business done." I also hold that the Mahankal family of defendant No. 1 was personal- 
ee ee ee ee 
Rs. 40,000.” : 

It is not necessary for us, however, is say anything- about this finding in view 
of the arguments now advanced before ub. 


We would briefly summarise the arguments advanced before us by the learn- 
ed counsel for the appellant. , He stated that here was a transaction between 
a creditor and a debtor and that having proved the execution of the mortgage, 
the appellant was entitled to a decree against all the executants of the montgage 
deed. He also stated that the mortgage was binding even on the min8r mem- 
‘bers of the family to the extent of Rs. 10,000 on the ground that this amount 
was, as stated in the deed itself erequired for the benefit of the family. Further, 
according to him, the view of the lower Court that the appellant was æ partner 
in the firm Mehankal & Co. is not correct and that the documents*to which a 
reference has been made by the learned Judge in his Judgment clearly show the 
contrary. Thus he states that even if it is assumed that the appellant was a 
partner in the firm Mahank&l & Co. there is nothing to shoty that the loan was 
advanced by him to the partnership. It was- clear beyond doubt that the loan 
was advanced to one of the partners of the firm who, as well as the members of 
whose family, agreed to repay it and in respect/of which they had furnished 
security of the joint family property. Finally, he stated that ven assuming 
that the loan was advanced to the partmership the appellant was not precluded 
from instituting a guit on that loan. A large number of authorities were citéd 
on this point by both the sides. It seams to us that it will not serve any useful 
purpose to go into all those authorities or to decide questions of fact such as 
whether the appellant was.a partner in the firm Mahankal & Co. and whether 
the appellant advanced a loan to the partnership or to one of the partners 
because, in our opinion, the decision of the lower Court dismissing the guit has 
to be upheld on another ground. 


After the matter was argued before us on the 1st instant and yesterday, 
Shri Masodkar, who we would like to mention had said all that_could possibly 
be said on the various points raised before us, Stressed with great emphasis 
one of the contentions which was raised by the respondents im the Court below 
and contended that that contention was sufficient to non-suit the appellant. 


It was contended by the respondents in the Court below that the appellant 
is a money-lender, that he is not registered as such, and that, therefore, the suit 
should be dismissed. The appellant has admitted that he is not a registered 
money lender. The Gourt below has found that the transaction in question is 
a money lending transaction and the provisions of the Money Lenders Act apply 
to it. The learned counsel points out that the appellant has not challenged this 
finding and contends that since the appellant was not a registered money lender 
and is not so even at this date, the present suit is not maintainable. 


The relevant provisions in this regard are sa. 11-B, 11-D, 11-F and 11-H of 
the Central Provinces and Berar Moneylenders Act, | 1934 (X of 1934), and 
they run as follows: 

“11-B. (1) Ewery person who carries on or intends to carry on the business of 
money-lending shall get himself registered by an application made to the Sub-Registrar 
of any sub-district of the district or any one of the districts in which he carries on or 
intends to carry on such business and, on such registration, the Sub-Registrar shall grant 
a registration certificate to him in such form as may be 

(2) The application made under sub-section (1) shall be in writing and shall specify 
the district or districts in which the applicant carries on or intends to carry on the 
business of money-lending and such other particulars as may be prescribed. i ph 

11-D. The registration certificate granted under section 11-B shall not entitle the 
holder thereof to cerry on the business of money-lending in any district other than the 
district or districts for which such certificate hag been granted. 

L.A. = 
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11-F. (1) ee ee a 

Re eee es ree ee ene ee 
Penalty 

(2) Whoever contravenes the provisions of sub-section (1) shall be punishable with 
fine which may extend to one hundred rupees, ar, if he bas previously been convicted 
of an offence under that sub-section, with fine which may extend to two hundred rupees. 

L-E No suit for the recovery of a loan advanced by a money-lender shall proceed 
in a clvil Court until the Court is satisfied that he holds a valid registration certificate 
or that he is not required to have a registration certificate by reason of the fact that he 
does not carry on the business of money-lending in any of the districts of the Central 

ces and Berar: 

Provided that this section shall not apply to a suit instituted before the Ist October 
1940.” 

Now, the cumulative effect of these provisions is to restrict the activity of 
moneylends ae persons who have registered themselves as moneylenders under 
the A ere a moneylender carries on moneylending without registering 
himself under the Act he is liable to pay a penalty under sub-s. (2) of s. 11-F'. 
If such a person brings a suit for the enforcement ef the loan advanced by him, 
s, 11-H will stand in his way. Now, under this provision a Court is precluded 
from proceeding with the suit unless (a) it is satisfled that the moneylender 
holds a valid registration certificate or (b) that he is not required to have a 
registration certificate by reason of the fact that he does not carry on the busi- 
ness of moneylending. A bare reading of this section would make it clear 
that the jurisdiction of a Court to proceed with a guit is conditioned by the 
fact that the moneylender holds a valid registration certificate or that he does 
not need a certificate. This provision does not say that where a moneylender 
does not hold a registration certificate he is to be permitted to apply for one 
and file that certificate in the Comrt so that. the suit could. be proceeded with. 
Reading s. 11-H along with s. 11-F it will be clear that the Court must be 
satisfied that the moneylender held a valid registration ‘certificate on the date 
on which he advanced the loan. Now, if that is the true meaning to be deduced 
from these two provisions then it follows logically that there can be no ques- 
tion of a moneylender applying for and obtaining a registration certificate 
after he instituted a suit. 

Now, if we compare the provisions of s. 11-H with those of s. 10 of the 
Bombay Money-lenders Act it will be seen that where the Legislature intended 
to give an opportunity to a moneylender to obtain during the pendency of the 
suit a certificate of registration it made clear and comprehensive provisions in 
this regard. The difference in the language of sub-s. (+) of s. 10 of the Bom- 
bay Money-lenders Act from that of s. 11-F of the Central Provinces & Berar 
Moneylenders Act is significant. 

In order to appreciate the pomt we would reproduce the relevant provi- 
gions of s. 10(1) to 10(4)-which run thus: 

“10. (1) After the expiry of six months from the date on which this Act comes 
into force, no Court shall pass a decree in favour of a money-lender in any suit filed by 
a money-lender to which this Act applies unless the Court is satiafled that at the time 
when the loan or any part thereof to which the suit relates was advanced, the money- 
lenger held a valid Hcence. 

(2) If during the trial of any such sult, the Court finds that the money-lender had 
not held such Heence, the Court may, on the application of the money-lender, stay the 
hearing of the suit and require him to produce within a period of three months a licence 
‘on payment to the Registrar of all the arrears of the licence fees payable by htm under 
this Act for the period commencing from the date on which he started the business of 
money~lending or the expiry of six months from the date on which this Act comes into 
force, whichever is later, together with such penalty, not exceeding Rs. 500, as the Court 
may direct: 

"Provided that when the Court is satisfied that the failure of the money-lender to 
obtain a licenca was due to any reasonable cause, the Court may direct that no penalty 
as aforesaid or part of such penalty shall be paid by the money-lender. 


— 
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(3) The Court may, on sufficient cause being shown, from tima to time extend the 
period during which the money-lender shall be required to produce a licence. 

(4) If the money-lender fails to produce the licence required under sub-section (2) 
within the period specified therein, or within such period as may be extended under sub- 
section (3), the Court shall dismiss the suit. If the money-lender produces such licence 
within the aforesaid period, the Court shall proceed to hear the sult” 

We may also point out that in the Punjab Act, | somewhat similar provisions 
have been enacted in s. 8, but that is not the postion here. 

Therefore, considering ss. 11-F and 11-H together we are clear that a suit 
to recover the money advanced by a moneylender who does not hold a i 
-tration certificate on the date of the transaction, cannot even be instituted 
unless of course the person who institutes a suit is not a moneylender as de- 
fined in the. Act, that is to say, he is not a person carrying on moneylending 
in the former territory of the Central Provinces and Berar. 

Shri Sheode, however, brings to our notice a decision of the Nagpur - High 
Court which is directly in point. That is a decision of a Division Bench of 
Mangalmurti and Deo: JJ, in Patiram v. Baltram.’ In that case the learned 
Judges held that the provisions of s. 11 of the Central Provinces and Berar 
Moneylenders Act, 1934, are expressed in words which apply directly to money- 
lenders rather than to the transaction and there is no express prohibition of 
the transaction, which contravenes any of the provisions of that section. They 
also held that s. 11-F of the Act applies to the busmess of moneylending and 
not to an individual transaction of lending money, that the individual trans- 
action of moneylending made by a moneylender who has not obtained a regis- 
tration certificate is not made invalid, and that the only obstacle created in 
his way is that he cannot obtain a decree on his loan unleas he possesses a 
valid registration certificate on the date on which a decree is to be passed. In 
coming to this conclusion the learned Judges relied in the first instance upon 
a decision of the Full Bench of the Hyderabad High Court in Shamshir Als v. 
Ratnaji.® That decision, however, has been overruled by a larger Full Bench 
of the same High Court in Mohd. Salam v. Uman.® In the latter decision the 
majority of the Judges held that a moneylender’s suit is liable to be dismissed 
under the Hyderabad Act if he does not possess a license at the time of the 
suit transaction. The learned Judges also observed that the object of the 
enactment was to serve a public purpose and the mischief it sought to secure 
was to protect borrowers from unscrupulous and usurious moneylenders by 
prohibiting them from lending monies without. obtaining licences on pain of 
Imprisonment as well as by empowering Courts to dismiss suits of such money- 
lenders. In view of the fact that the first Full Bench decision was overruled 
by a subsequent full bench, the authority of the Nagpur decision has been 
considerably shaken. Reliance was also placed by the Division Bench of the 
Nagpur High Court on an unreported decision of Bose J., Larman v. Yograj+ 
It is a very brief Judgment, and we may, with respect, add that it doeg not even 
contain any discussion of the relevant provisions of the law. According to 
Bose dJ. B. Ù-H of the Act— 

“staten that no suit shall proceed for the recovery of a loan advanced by a money- 
inder untl the Court 1 sableted that: he holds: a:valld regisreiion corUleste-ote.:: 

And then observed-— 

ieyiie action EE E luw-sand “noe dulstuntive lew: The sult cannot be 
dismissed.” 

Now, with due respect to the learned sitet we would like to point out that 
there is no provision in a. 11-H or any of the Re es for staying a suit, 
or for the mattèr of that for giving an opportunity to the plaintiff to apply 
for registration during the pendency of the suit. All that a. 11-H says is 
— an opportunity will be given to the moneylender to show either that he 

a er a 4 (1942) Obi Revitlon No. 770 of 10941, 


‘eat 58, F.B. à nea E a on December 2, 1943 


3 985] À. L R. ae 113, F.B. (Unrep.). 
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held...a valid registration certificate at the time of the transaction or- that 
he was not required by law to hold such a certificate. In thèse circumstances 
we regret we cannot follow the view taken by Bose J. or that taken by the 
Division Bench of Mangalmurti and Deo JJ. following the one taken by Bose J. 

In this connection we would like to make one thing clear and it is that the 
decision relied on is one of the Nagpur High Court and is not binding on us 
under the Letters Patent or under the rules made by the Bombay High Court. 
While we must respect the decision of the Nagpur High Court it is not bind- 
ing upon us. We, therefore, feel that we are unfettered by any binding autho- 
-rity in this matter. - 

AB regards our own High Court we would make a mention of a decision of | 
-Chagla C.J. in Parashuram Laljishet v. The State’ in which he has made cer- 
tain observations which are pertinent here and which we reproduce here 
(p. van): 

..Tumning to s. 5 it provides that no money-lender shall carry on the business of 
danes leading arceri M: the area for which ie has been-pranted a licence-end according 
to the terms and conditions of such license... Therefore reading as, 5 and 34 it seems 
to me clear that he having failed to comply with and laving acted in contravention of 
-the provisions of s. E aa aa 
is provided in s. 5 itself.” 

Now, it may be mentioned that s. 5 of the Bombay Act is more or less in the 
same terms 68 & 11-F (2) of the Central Provinces and Berar Moneylenders 
Act. Whereas the penal provisions are contained in s. 11-F(2) of the Central 
Provinces and Berar Moneylenders Act, in the Bombay Act there is the gene- 
Tal s. 34 which deals with specific penalties for contravention of the provisions 
of the Act. 

It was argued before the learned Chief Tastes on the basis of s. 10 of the 
Act that if the Legislature contemplated issuing of a licence to moneylenders, 
mae did moneylending business without a licence, surely it would not be that 

sere moneylending business without a licence would constitute an offence 
i e meaning of s. 84. Adverting to this argument the learned Chief 
„Justice observed (p. 916): 

‘‘,..If this argument were to be accepted, it would lead to the startling result that a 
money-lender may do money-lending business without a Hcence and he would come to 
no grief at all unless he files a sult for recovery of his loan under s. 10. So long as he 
finds obliging customers who will return the loans to htm, he could flagrantly defy the 
provisions of the Bombay Money~lenders Act and carry on his business and no ill can 
-happen to him. It is obvious that the Bombay Money-lenders Act is an Act which was 
intended to put down a very serious evil in our society. It was intended to keep con- 
trol over money-lending transactions and to see that excessive rate of interest was not 
charged by money-lenders, and the only way that such control can be maintained ig 
by providing penaltles for doing money-lending business without a proper licence fror 
the State. Therefore, In my opinion, s. 10 has nothing whatever to do with s. 5. Sec- 
tion 10 refers only to those cases where the money-lender comes to Court for obtaining 
a decree and the Court, instead of summarily dismissing his suit if he has no licence, 
gives him an opportunity to obtain a licence. Section 5 is a bar against doing any money- 
lending busmess at all without a license and if that provision is contravened section 34 
becomes applicable and the person doing money-lending business without a licence com- 
mits an offence for which he can be punished.” 

Now, we have already quoted s. 10 of the Bombay Money-lendera Act and 
shown how the provisions thereof are different from the provisions of s. 11-F 
of the Central Provinces and Berar Moneylenders Act. We have quoted the 
above passage from the learned Chief Justice’s judgment to support our con- 
clusion that the provisions of s. 11-F are a bar against doing any moneylend- 
ing business at all withont obtaining a certificate of registration. 

On the question of fact as to whether the appellant is a moneylender or 
not there is, as already stated, his own admission in his evidence. The findings 


1 [105%] Bom..914, 8.0. 54 Bom. L.R. 160 
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of the trial Court that the appellant was a tmnoneylender at the relevant time 
and that he had not obtained a-certificate of registration have not been chal- 
lenged by the appellant im the memorandum of appeal and must, therefore, 
be deemed to have been acquiesced in and accepted, An application has, how- 
ever, been made on the appellant’s behalf for giving him time to obtain a cer- 
tifleate of registration. But as already stated there is no provision for per- 
mitting this to be done. In these circumstances; we dismiss the application. 
The appeal, therefore, fails and is dismissed. - As regards costs, we direct that 
since we are dismissing the appeal on rather a technical ground those incurred 
- in this Court will be borne as incurred but direct that- those incurred im the 
Court below will be borne as ordered by the lower Court. -E 
Appeal dismissed. 
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ae Before Mr. Jusgice Mudhotkear ond’ Mr. Justice Kotval. . 
DEVIDAYAL NANAKCHAND SHARMA v. THER STATE INDUSTRIAL 
‘ COURT; NAGPUR.* 

C.P.~and Berar Industrial Disputes Settlement Act (XXII of 1947), Sec. 16(2) and (3) 
—Industrial Disputes Act (XIV of 1947), Secs. 2(00), 25F, 25J—Whether Labour Com- 
missioner under s. 16(2), prior to its amendment, bound to reinstate employee wrong- 
fully dismissed in addition to awarding compensation not exceeding Rs. 500—Definition 
E A Naa 
of services under Standing Order 

the word ‘or’ used for the last tie tn the first sentence of s 16(2) of the CP. end 
Berar Industrial Disputes Settlement Act, 1947, as it stood prior to its amendment in 
_ 1855, should be read as ‘and’. Therefore, under this section, the Labour Commissioner 
in addition to awarding compensation not exceeding Rs. 500 to the employee in respect 
of loss of wages suffered by him must pass an ordar for reinstatement of the employee. 

Central India Spinning, Weaving and Manufacturing Company Ltd. v. The State 
_ Industrial Court; agreed with. 

Ganpatsingh v. The Nagpur ‘Electric Light and Power Company, referred to. 

The definition of the word ‘retrenchment’ in s. 2(00) of the Industrial Disputes 
Act, 1947, includes termination of services in pursuance of a Standing Order. 


Tre facta appear in the judgmeht. 


V. P. Sathe, for the petitioner. | ~~ 
A. 8. Bobde, for respondent No. 8. ~~ 


+ 


MUDHOLEAR J. This is a petition under arts. 226 and 227 of the Constitu- 
tion and is directed against the order of the State Industrial Court, Nagpur, 
which confirmed the order of the Assistant Labour Commissioner, Nagpur, 
refusing to order reinstatement of the petitioner. 

It ig common ground that the petitioner was employed as a Fitter with R. 8. 
Rekchand Mohota Mills, Hinganghat, and was removed from gervice as from 
October 19, 1954, after having been offered one month’s salary in lieu of notice. 

The petitioner’ s contention before the two “Tribunals below was and still is 
that the action taken against him was, in fact, one of dismissal and that as he 
was not given an opportunity to show cause against hig dismissal that dismissal 
was erroneous. It is pointed out on his behalf that under Standing Order 25 
in eases of this type opportunity has to be. given to the employee before his 
dismissal from service. 


* Decided; June 80, 1958. Special ivi Ap- œn Janaary M , 1958, (Unrep 
plication No. 46 of 1958. - 2 (1956) Miscellaneous Boe No. 28 of 
1 (1958) Bpectal Civil Hoation No. 821 1958, deal-led by Sen and Bhutt JJ., January 
of 1957, decided by and Badkas JJ., 25,1906, (Unrep.). 
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On behalf of respondent No. 3 R. S. Rekchand Mohota Mills, it was contend- 
ed that the action taken was under Standing Order 23 which did not require 
any opportunity to be given to the petitioner to show cause against the termina- 
tion of his service. This contention of respondent No. 8 was negatived by both 
the Tribunals below and they held that the petitioner was wrongfully dismissed 
from service. 

Both the Tribunals, however, only awarded: compensation to the extent 
of Rs. 500 to the petitioner. It is contended on his behalf by Shri Sathe that 
under s. 16 of the C.P. and Berar Industrial Disputes Settlement Act, 1947, the 
Labopr Commissioner was bound to order reinstatement and that his refusal 
to do sẹ was erroneous in law. It is further contended on behalf of the peti- 
tioner that even assuming that the Labour Commissioner had discretion in the 
matter that discretion was not judicially exerciagd by him in this case. He also 
contends that the State Industrial Court was likewise in error in holding that 
the petitiomer was not entitled to reinstatement in this case and that compen- 
sation was an adequate relief, 

We shall first deal with the contention of respondent No. 8 to the effect that 
the removal from service of the petitioner was under Standing Order 23, that 
this cannot be regarded as a case of wrongful dismissal at all and that, therefore, 
the petitioner was not entitled to any relief whatsoever. . 

We may point out that upon the argument advanced on behalf of respon- 
dent No. 3, the petitioner would be disentitled even to the compensation. But 
the order made in his favour awarding compensation was not challenged by res- 
ey No, 8 before the State Industrial Court or even before this Court. 

hri Bathe contends that in view of this circumstance it is no longer open ‘to res- 
pondent No. 3 to say that the termination of the petitioner’s service was not a 
case of wrongful dismissal. In our opinion, there is no force in this 
contention. It is true that the petitioner was awarded the relief of compensa- 
tion on the basis that the termination of his service amounted to a wrong- 
fol dismissal But even though respondent No. 8 does not challenge 
the award of the relief of compensation to the petitioner, it is still open to him 
to say that the other relief, i.e. that of reinstatement should not be granted 
because in point of fact the petitioner has not been wrongfully dismissed. Reg- 
pondent No. 3 is not barred from raising the ground merely because upon that 
ground he could also have challenged the grant of compensation to the peti- 
tioner, but has not so challenged it. 

Be that as it may, we are of opinion that respondent No. 8 is not entitled to 
rely upon Standing Order 23, because that Order must now be deemed to be 
subject to the provisions of Chapter V-A of the Industrial Disputes Act, 1947. 
This is specifically provided for by s. 25J which occurs in that Chapter. Bec- 
tion 25F of that Act provides that no workman employed in any industry who 
has been in continuous service for not less than one year under an employer 
shall be retrenched by that employer until certain conditions are satisfled. Now, 
the word ‘retrenchment’ has been defined thus in s. 2(00) of the Act: 

“ Tetrenchment’ means the termination by the employer of the service of a workman 
for any reason whatsoever, otherwise than as a punishment inflicted by way of discipli- 
nary action, but does not Include—— 

(a) voluntary retirement of thea workman; or 

(b) retirement of the workman on reaching the age of superannuation, if the con- 
tract of employment between the employer and the workman concerned contains a sti- 
pulation in that behalf; or 

(c) termination of the bervice of a workman on the ground of continued ill-health.” 
The definition, though an artificial one ig certainly very wide and would, we 
take it, include termination of services even in pursuance of a Standing Order. 
The heading of s. 25F leaves no doubt that the observance of the provisions 
thereof is.a condition precedent to retrenchment of a workman to whom the 
section applies. It would, therefore, follow that before action could be taken 
under Standing Order 28, the provisions of s. 25F had to be complied with. It 
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is not disputed that these provisions have not been complied with. In the cir- 
ae theréfore, respondent No. 8 does not get the benefit of Standing 
er 


We'now come to the point raised by Shri Sathe. His main contention which 
we have already referred to is that under a. 16 of the Act, as it stood prior to 
its amendment in the year 1955, the Labour Commissioner is bound to order 
reinstatement in every case of wrongful dismissal, discharge or removal from 
service. The provisions of sub-s. (2) of a, 16 and of sub-a. (3) thereof are relied 
on by the learned counsel for that purpose. They are as below: 

“(2) If on such reference being made, the Labour Commissioner, after such Inguiry 
as may be preacribed finds that the dismissal, discharge, removal or suspensio was in 
contravention of any of the provisions of this Act or in contravention of Standing Order 
made or sanctioned under this Act, he may direct that the employee be reinstated forth- 
with, or by a specifled date or paid such sum not exceeding five hundred rupees by way 
of compensation as the Labour Commissioner may determine with due regard to the loss 
of wages suffered by such employee. If the employer refuses to reinstate the employes, 
the Labour Commissioner may direct that the employee be paid by the employer such 
further sum not exceeding two*thousand rupees by way of compensation as the Labour 
Commissioner may determine with due regard to the loss of employment and the posi- 
bility of getting suitable employment thereafter. 

(3) Upon receiving such direction the employer shall employ as directed and pey 
him the compensation awarded and H the employer fails to pay the said compensation, 
tt shall be recovered from him in such manner as may be prescribed.” 

A reading of sub-s. (2) would show at first glance, that that provision gives 

a choice to the Labour Commissioner either to order reinstatement of an 
employee or to order payment to him of a sum not exceeding Ra. 500 by way of 
compensation. It is however contended that the word ‘or’ used for the last 
‘time in the first sentence should be read as ‘and’ and in support of this conten- 
tion Shri Sathe placed reliance upon a decision of a Division Bench of this Court 
in Central India Spinning, Weaving and Manufacturing Company Lid. v. The 
State Industrial Court, Nagpur.1 The learned Judges have observed in their 
judgment : 
. “The word ‘or’ is sometimes to be read in the sense of ‘and’ in order to carry out 
the intention of the Legislature: Sea Maxwell on the Interpretation of Statutes, 1953 edi- 
tion, page 238. The latter part of sub-section (2) empowers the Labour Commissioner 
to award such ‘further’ sum not exceeding Rs. 2,000 as he may determine as compensa- 
tion, tn case the employer refuses to reinstate the employee. The word ‘further’ means 
‘tn addition to’ or ‘over and above’. The use of this word in the latter part of this sub- 
section, therefore, shows that tn addition to an order for reinstatement the Labour Cam- 
missioner may also award compensation not exceeding Rs. 500 under the first part of 
sub-section (2). That this was the intention of the Legislature is also borne out by the 
provisions of sub-section (3) which state that upon receiving the direction given under 
sub-section (2), the employer shall employ the employee as directed and pay him the 
compensation awarded. There can be no doubt, therefore, that under the first part of 
sub-section (2), the Labour Commissioner could, in addition to passing an order for re- 
instatement of the employee, also award him compensation not exceeding Rs. 500.” 
A contrary view was taken by the Nagpur High Court in Ganpatstngh v. The 
Nagpur Electric Tight and Power Company.2 An appeal was taken from the 
decision of the High Court to the Supreme Court and we are informed that the 
appeal was summarily dismissed. We do not know the grounds which were 
raised before the Suvrenie Court and, therefore, it is not possible for us to say 
whether the view taken by the Nagpur High Court was affirmed by their Lord- 
ships. 

Thouch at first sight it would appear that the grant of compensation under 
- gub-s. (2) is an alternative relief for reinstatement, a consideration of the last 


1 (1958) Special Civil Application No. 3231 . 2 (1956) Miscellaneous Petition No. 28 of 
of 1857, decided bv Chainani and Badkas JJ., 1955, désided by Sen and Bhutt JJ., on Jan- 
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part of sub-s. (2) and of sub-s. (3) would lead to the conclusion that the word 
‘or’ must be read as ‘and’. Sub-section (3) refers to the receipt by the 
employer of ‘such direction’ Le. the direction of reinstating an employee and 
ordering payment of compensation to him, and enjoins on him the duty to carry 
out the direction both as regards reinstatement as well as payment of compen- 
gation. Now, if the Labour Commissioner had a discretion to award one of the 
two reliefs subs. (3) would have been worded differently and not in the way 
it has been worded. Thus, instead of saying ‘‘the employer shall employ as 
directed and pay him the compensation awarded’’, it would have said ‘‘the 
employer shall employ as directed or pay him the compensation awarded, as 
the chsa,may be”. Again, as pointed out by the learned Judges in the case 
referred to above, the expression ‘further sum’ used in sub-+s. (2) clearly shows 
that even where reinstatement is ordered, compensation has also to be awarded. 
We are, therefore, in respectful ‘agreement withthe view taken by the learned 
Judges óf this Court in the abovementioned case. Accordingly, we accept the 
-petitioner’s contention that he was entitled to be awarded the relief of reinstate- 
ment in addition to that of compensation not exceeding Ra, 500 in respect of 
logs of wages suffered by him. r l 

We would, however, like to point out that under sub-s. (2) of s. 16, as it stood 
at the relevant time, respondent No. 3 can still refuse to reinstate the petitioner 
and instead pay such sum not exceeding Rs. 2,000 by way of compensation as the 
Labour Commissioner may determine to the petitioner. 

‘Accordingly, we allow the petition and direct that respondent No. 3 shall 
reinstate the petitioner. If it refuses to do so, then the Labour Commissioner 
will have to determine thé compensation payable to the petitioner under the 
last part of sub-s. (2) of s..16. 

Costs of this petition will be borne by respondent No. 3. 

Petition allowed. . 


ORIGINAL CIVIL. 


Before Mr. Justice K. T. Desai. 


RAMCHANDRA LAXMAN BELOSAY v. THE BOMBAY MUNICIPAL 
CORPORATION?. 

Bombay Municipal Corporation Act (Bom. HI of 1888), Secs. 36, 63(k), 527—Constitution 
of India, Art. 51—Meaning of words “business” and “any substantive proposition” 
in s. 36(k)—Whether s. 36 confers absolute right of discussion to Councillors or 
enables them to pass any resolution on any matter—Words “any measure Hkely to 
promote public convenience or instruction” in s. 63(k) whether enlarge scope of 
municipal government—Object of resolution sought to be discussed by Corporation 
falling outside ambit of municipal government but incidental instruction resulting 
therefrom—Whether Corporation entitled to express corporate opinion upon such 
résolution-—Resolution falling within art. 51 but its passing not authorised by Act 
constituting Corporation—-Whether art. 51 enables passing of such resolution— 
Meeting of Corporation for considering passing of resolution ultra vires Corpora- 
tion whether can be called—Court whether can restrain holding of such meeting 
by writ—Ultra vires act by Corporatlon—Whether Court can intervene and grant 
relief when such act sought to be dona. l 

The word “business” as used in.s. 36(k) of the Bombay Municipal Corporatian 
Act does not cover amything and everything that may be sought to be discussed 
or moved by a councillor at a meeting of the Corporation. It includes only that 
- which constitutes or relates to the business of the Corporation viz. municipal 
‘government of Greater Bombay. - - 
The words “any substantive proposition” in s. 36(k) of the Act mean any propo- 
sition which relates to the business of the Corporation and they do not confer 
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an unlimited jurisdiction on the Corporation to pam any resolution in respect of 
. any subject-matter whether it is germane to municipal government or not. 
Section 36 of the Act relates to the mode and manner in which the Corporation 
is to transact its business. It is not a section to which reference can be made for 
the purpose of determining what is the business of the Corporation or for the pur- 


‘to pass any resolution they like on any matter of their choice. 

The words “any measure likely to promote public convenience or instruction” - 
in s. 63(k) of the Bombay Municipal Corporation Art do not enlarge the gcofe of 
municipal government. - 

The Corporation, under the Act, has powers to take measures promoting public 
convenience or instruction witin the ambit of tts sphere of municipal govermment.. 
If the primary object of a resolution, sought to be discussed and paseqd, is public 


he dkedive princisles of Stato Pulley embodied ti art. Siar ihe Constitaden: 
of India require a statutory Corporation, within the ambit of its sphere of activities 
So gg alae se ar arr cape See cake 
red to therein. The directive principles laid down in the article do not m any 
way enlarge the ambit of the powers and functions of-the statutory corporation. 
Therefore, where a resolution falls within the ambi of art. 51 but the passing of 
such resolution is not expressly or impliedly authorised by the Act coastituting 
the Corporation, art 51 will not enable it to do so. : 

Mangru v. Budge Budge Munictpality,’ referred to. 

If the passing of.a resolution will be ultra vires the Corporation, then the dis- 
cussion of such a resolution will not constitute in law the valid business of the 
Corporation and no meeting of the Corporation is liable to be called for the purpose 
of considering such a resolution. There is no provision in the Bombay Municipal 
Corporation Act which precludes the Court from restraining the holding of such a 
meeting. The only -restriction placed by the Act is that of giving notice under 
s. 527, but that section does not preclude the Court from giving relief on a petition. 
for the issue of a writ 

The Vice-Chancellor, Utkal Undversity-v. S. K. Ghosh,’ elered i; 

The doing of an ultra vires act by a Corporation must be taken to be prohibited 
though -it is not expressly prohibited by the Act constituting it, and where such 
pp eet ia) pouent G Da done) Da gare NAS 8 MERE arr eee ena cree reer 


Tos facts appear in the judgment. 


‘Bajm Patel, with D. Latsfi, V. K. Pai and B. A. Desai, for the petitioner. 
H. M. Seervat, Advocate General, for the respondents. ~ 


K. T. Dzsar J. The petition before me raises a very important question 
relating to the powers and functions of the Bombay Municipal Corporation. 
The petitioner is a councillor from Ward No. 10. He claims that he is a tax- 
payer and contributes to the municipal fund of the Corporation. At a meet- 
ing of the Corporation- held on July 10, 1958, Dr. R. N. Kulkarni, a- Municipal 
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Councillor, proposed a resolution which ran as follows — | 

‘That the Municipal Corporation of Greater Bombay have learnt with deep regret 
about the execution of Mr. Imre Nagy, a former Prime Minister of Hungary and his 
three associates contrary to the doctrine of ‘Panchshila’ enunciated by our beloved 
Prime Minister and practised by our country and accepted by other countries of the 
world. The Corporation hereby expreses their horror at the execution under peculiar 
conditions of those fighters for freedom of their motherland who, by displaying great 
courage and steadfastness even at the cost of their lives in the cause of thelr country’s 
freedom have upheld the dignity of man and rendered great service to the highest value 
of life, vix. ‘Freedom’. That the Mayor be requested to forward the Resolution through 
the State Government to the Union Government with a request to communicate the 
same to the Government of Hungary through the proper channels for being communi- 
cated to the families of the late Mr. Imre Nagy and, his associates, with an expression 
of thé Corporation's sympathy in their sad bereavement.” 

As soon %s the above resolution was proposed, a point of order was raised 
on the ground that the resolution was of a political nature and related to in- 
ternational affairs and that it had nothing to do with the civie duties which, it 
was said, must necessarily relate to the life and wePfare of the citizens as such. 
The second respondent, who presided at the meeting, gave a considered and 
reasoned ruling on that proposition, holding that the resolution was not out of 
order. Thereafter the meeting of the Corporation was adjourned. The said 
resolution remains to be discussed at an adjourned meeting of the Corporation. 
On July 18, 1958, the petition herein was filed by the petitioner, contending 
that the action of the Corporation in discussing and passing the said resolution 
would be ultra vires the Corporation and that it had no right to discuss or 
pass that resolution. He asked for the issue of a writ of mandamus or prohi- 
bition or any other appropriate writ, direction or order under art. 226 of the 
Constitution of India against the respondents for restraining the Corporation 
from discussing or endorsing the said resolution. 

The principal contention urged in this case by the learned Advocate General 
on behalf of the respondents is that the Corporation has every right and power 
to discuss and pass the said resolution and that the Corporation would not be 
engaging in any ultra vires activity in discussing or passing the same. It is 
strongly urged that the Bombay Municipal Corporation is entrusted with the 
. municipal government of Greater Bombay, that it is a metropolitan Corpor- 
ation, that it is a self-governing body and that it has every right to discuss all 
matters which it considers proper and pas resolutions in connection therewith. 
It is further urged that the Corporation has all the powers of a natural person 
except such ag are expressly taken away by statute. It is urged that subject to 
the restrictions imposed by statute or statutory rules the Corporation ia entitled 
to exercise all the powers which it considers proper. It is urged that a self- 
govern’ng body like the Corporation cannot be restrained from discussing any 
resolution and passing it if it thought proper. 

Corporations are of two types: (1) Chartered Corporations and (2) 
Statutory Corporations. The powers of Chartered Corporations have been 
briefly summarized in Halsbury’ s Laws of England, Third Ed., Vol. IX, p. 62. 
Paragraph 128 appearing in that volume runs as follows :— 

“Chartered Corporations: A Corporation created by charter has at common law 
power to deal with its property and to incur Habilitles in the same way as an ordinary 
individual. Even if the charter expressly prohibits a particular act the corporation can 
do the act, but if tt does that which is prohibited or is not authorised by its charter, 
its charter may be recalled by the Crown by proceedings on a scire facias. Further, 
a member is entitled to ask for an injunction to restrain the commission by the corpo- 
ration of acts which are outside the scope of the charter and which may result in its 
forfeiture.” 

It is not disputed that the Bombay Municipal Corporation is not a chartered 
corporation. It is not entitled to exercise the powers which can be exercised 
by a chartered corporation. į 


Ț` 
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The Bombay Municipal Corporation ig a statutory corporation. In con- 
nection with statutory corporations, it has been stated in the same volume of 


Halsbury’s Laws of England in para. 129 as follows (p. 62) :-— 
“Statutory Corporations: The powers of a corporation created by statute are limit- 
ed and circumscribed by the statutes which regulate it, and extend no further than is 


quential upon, those things which the legislature bes authorised. What the statute does 
not expressly or impliedly authorise is to be taken to be prohibited.” 

The Bombay Municipal Corporation is the creature of an Act of the Legis- 
lature.. The above observations relating to statutory corporations are*applic- 
able to the Bombay Municipal Corporation. The same correctly state the law 
on the subject. What I have, in he present case, to consider is what the Bombay 
Municipal Corporation is expressly or impliedly authorised to do by the Bom- 
bay Municipal Corporation Act by which it has been created. Thé preamble 
to the Bombay Municipal Corporation Act runs as followa:— 

“Whereas it is expedient to, consolidate and amend the law relating to the munici- 
pal government of Greater Bombay; It is enacted as followa:—...” 
It is clear from the preamble that the law which has been enacted by the said 
Act is the law relating to municipal government. Section 4 of the Act consti- 
tutes several municipal authorities, It provides that the municipal authorities 
charged with carrying out the provisions of the Act are— 


(a) a Corporation; 

(b) a Standing Committee; 

(c) an Improvements Committee; 

(d) a Bombay Electric Supply and Transport Committee; 

(e) an Education Committee; 

(f) a Municipal Commisloner;. 

(g) a General Manager of the Bombay Electric Supply ‘and Transport Undertaking. 
The Corporation is one of the several municipal authorities charged with carry- 
ing out the provisions of the Act. There are various provisions in the Act 
dealing with the powers, duties and functions of these various municipal 
authorities. By s. 5(1) it is provided that the Corporation shall consist of 
one hundred and thirty one councillors elected at ward elections. Bec- 
tion 6(2) of the Act provides as follows :— 

“§(2). The Corporation shall, by the name of “The Municipal Corporation af Greater 

, be a body corporate and have perpetual succession and a common seal and 
by such name may sua and be sued.” 
-The result of these provisions is that the Corporation is constituted into a body 
corporate and is distinct and separate from the Councillora who constitute the 
Corporation. 

eeu 86 of the Act, in so far as it is relevant, runs as follows :— 

“36. The Corporation shall meet for the despetch of business and shall from tims 
to time make such regulations with respect to the summoning, notice, place, manage- 
ment and adjournment of such meetings, and generally with respect to the mode of 
transacting and managing the business of the corporation (including the submission, 
asking and answering of questions under section 68A) as they think fit, subject to the 
following conditlons:—... 

(k) any councillor who desires at any meeting to bring forward any business, (other 
than any questions under section 6@A) or to make any substantive proposition, which 
ts not already specified In the notice of such meeting, shall *give written notice af the 
game to the municipal secretary at least three clear days before the day fixed for the 
meeting; and a supplementary announcement of the business or propositions, of which 
notice has been so given, shall be given by the said secretary in not less than one 
local daily newspaper not later than the day previous to the meeting;” 

Strong reliance has been placed on the provisions quoted above. It is urged 
that the provisions contained in this section enable the Corporation to discuss 


” 
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any business at a meeting of the Corporation. It is urged that the expression 
‘‘business’’? must be given a wide meaning and that whatever business a coun- 
cillor desires to bring forward at a meeting of the Corporation can be tran- 
sacted at a meeting of the Corporation and would constitute the business of 
the Corporation. lt is urged that even if the Corporation as a self-governing 
body is not entitled to discuss and pass any resolution it likea merely by virtue 
of the fact that it is a self-governizig body entrusted with the municipal govern- 
ment of Greater Bombay, an express power to do so has been conferred upon 
n by virtue of the provisions contained in this section. It is said that if a 
ilor gives ‘notice of any business or of any ‘‘substantive proposition’’, 
he j ig entitled to have that business transacted and to have that proposition dis- 
cussed and voted upon at a meeting of the Corporation, provided he has given 
written notice of the same as required by s. 36(4). It is urged that the Act 
provides no machinery whereunder such businéss and such gubstantive propo- 
sitions canbe stopped from coming before a meeting of the Corporation, and 
that apart from a point of order which can be raised and which may be allowed, 
there is no way in which discussion in regard to such business or such sub- 
stantive proposition can be stopped. It is furthen urged that such a proposi- 
tion is liable to be put to vote and that if such a proposition is passed as 
required by the Act, then it would constitute the corporate act of the Corpo- 
ration. 


This section is relied upon as conferring on the Corporation an absolute 
power of discussion of anything and everything under the sun and passing a 
resolution in connection therewith. In my view, the word ‘‘business’’ as used 
in that section would not cover anything and everything that may be sought 
to be discussed or moved by a councillor at a meeting of the Corporation. It 
will include only that which constitutes or relates to the business of the Corpo- 
ration viz. municipal government of Greater Bombay. The ambit and scope 
of the business of the Corporation is not enlarged by virtue of the provisions 
contained in s. 36. Section 86 itself is headed ‘‘Proceedings of the Corpora- 
tion”. It relates to the mode and manner in which the Corporation is to 
transact its business. It is not a section to which reference can be made for the 
purpose of determining what is the business of the Corporation or for the pur- 
pose of determining the scope, powers and functions of the Corporation. The 
expression ‘‘business’’ refers to that which can be legitimately called the 
business of the Corporation and it refers to that which the Corporation_may 
legitimately do. It does not empower the Corporation to do that which cannot 
be regarded by any stretch of reasoning as the business of the Corporation, or 
to do that which cannot be regarded as forming part of the municipal govern- 
ment of Greater Bombay. 


Tt is then urged that s. 86(k) refers not merely to the bringing forward of 
any business, but relates to the making of any substantive proposition anc that - 
when these two matters are separately provided for, they must cover different 
fields and that even if the expression ‘‘business’”’ referred to the business of 
the Corporation, the right to make any substantive proposition is a right which 
ig not restricted to the business of the Corporation. In my view, this argument 
is erroneous and is not warranted by the section. In connection with the busi- 
ness before a meeting of the Corporation, it is provided by rule 9 of the Pro- 
cedure Rules and Regulations framed by the Corporation as follows :— 

“9. Items of business shall be arranged by the Municipal Secretary in the follow- 
ing order:-—~ 

(a) Confirmation of the minutes of the last ordinary meeting or meetings and of 
on eS OY See ee ne Oe eee eae tee test) ordinary a 

(aa) All Elections by the Corporation. 

(aaa) Interpellations. 

(b) Petitions. 

(c) Resolutions of the Standing Committee, the Improvements Committee, the 
Education Committee and the Special Gommittecs. 


A 
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(cc) Communications from the BES. & T. Committee, ~ 

- (d) Letters from the Commissioner and business from the Commissioner. 
(e) Letters from Government and others. ~ 

(f) Reports of Committees (including Schools Committee’s Reports). 
(g) Notices of motions.” 


As this Rule indicates, the business that may be transacted at a meeting of the 
Corporation may be of at least 10 different varieties. The making of any 
‘‘substantive proposition’’ is one of the items of business which can be tran- 
sacted- at a meeting of the Corporation. The words appearing in s. 36(k) viz. 
‘fany councillor who desires at any meeting to bring forward any busigess’’ 
refer to the several varieties of businesses that may be brought forward at a 
meeting of the Corporution. The business need not be a business by way of 
a notice of motion Le. by moving a substantive proposition by means of a reso- 
lution. The words “‘or to make any substantive proposition’”’ in s. 86(k) fterely 
refer to that business before a meeting of the Corporation which is transacted | 
by moving a substantive resolution. By the use of the expression ‘‘any sub- 
stantive proposition’’ it is not intended to convey any substantive proposition 
on any subject under the sth whether germane to municipal government or not. 
The words ‘‘any substantive proposition’’ must necessarily mean any propo- 
sition which relates to the business of the Corporation. They are not intended 
to confer an unlimited jurisdiction on the Corporation to pass any resolution 
in respect of any subject matter whether it is germane to municipal government 
or not. The section is really a procedural section and is not-intended to confer 
an unfettered and absolute right of discussion to the councillors at a meeting 
of the Corporation or of enabling them to pass any resolution they like on any 
matter of their choice. - 

It was urged that what is thought to an individual is discussion to a Corpo- 
ration and that as an individual has freedom of thought, so the Corporation 
must have freedom of discussion and that this section was intended to confer 
that freedom of discussion. It is true no doubt that a Corporation must have 
complete power of discussion in respect of matters which appertain to the 
Corporation, A Corporation is a creature of statute and is created for certain 
purposes only and its range of discussion must be confined within the ambit of 
the purposes for which the Corporation is created. Unless an absolute power 
of discussion on any subject under the sun is expressly conferred upon a legal 
person, which is the creature of a statute, I cannot infer that such Jegal person 
ig invested with such absolute power of discussion. 


Chaper III of the Act refers to duties and powers of the manana] autho- 
rities. Section 61 refers to the obligatory duties of the Corporation. It is pro- 
vided by that section that it shall be incumbent~on the corporation to make 
adequate provision, by any means or measurea which it ia lawfully competent 
to them to use or to take, for the matters therein set out. The matters include 
the construction, maintengnce and cleansing of drains and drainage works and 
of public latrines, urinals and similar conveniences, the construction and main- 
tenance of works and means of providing a supply of water for publie and 
private purposes, scavenging and the removal and disposal of excrementitious 
and other filthy matters and of all ashes, refuse and rubbish. There are several 
other matters referred to in the section. It is not necessary to set them out 
here. One of the matters therein referred to in item (q) ia the maintaining, 
siding and suitably accommodating schoola for primary education, subject 
always to the grant of building grants by the State Government, in accordance 
with the Government Grant-in-aid Code for the time being in force. The 
discussion and the passing of a resolution of the type which is now before the 
Corporation is not one of the obligatory duties of the Corporation within the 
meaning of s. 61. There are other sections which lay down the obligatory duties 
of the Corporation, but they are not material for- the purpose of this case. 
Section 63 provides that ‘‘the Corporation may, in their discretion, provide 
from time to time, either wholly.or parjly, for'all or any” of the matters 
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referred to therein. Some of the matters so referred to are as under :— 

“(b) the furtherance of educational objects other than those mentioned in clause 
(q) of section 61;... 

(4) preparation and presentation of addresses to persons of distinction;... 

(k) any measure not hereinbefore specifically named, likely to promote public 
safety, health, convenience or instruction. 
And with the previous sanction of the State- Government the Corporation may make— 

(1) such contribution as they think fit towards any public ceremony or entertain- 
ment in Greater Bombay.” i , 
Sectjon 64(1) provides that the respective functions of the several municipal 
authorMies and of any committee appointed under the sections therein mention- 
ed shall be such as are specifically prescribed in or under the Act. Section 64(2) 
provides that except as in the Act otherwise expressly provided, the municipal 
government of Greater Bombay vests in the corporation. Section 66A pro- 
vides that subject to any regulations made in that behalf under s. 36, a coun- 
cillor may question the issioner who shall answer any question concerning 
or connected with the administration of the Act or the municipal government 
of Greater Bombay, subject as therein provided. Under subecl. (b)(t) 
of s. 66A(1) no question can be asked which calls for an expression of opinion 
or for the solution of an abstract legal question or of a hypothetical proposition. 
Under sub-cl. (b) (iv) no question can be asked which is or by implication may 
be, defamatory of or which makes or implies a charge of a personal ’character 
against any person or section of any community. Section 111 of the Act pro- 
vides for the constitution of the municipal fund. That section runs as follows :— 

“LLL Subject to the provisions of sections 120, 120A and 460Z, all moneys received 
by or on behalf of the Corporation under the provisions of this Act or of any other 
enactment at the time in force, or under any contract, 

all proceeds of the disposal of property by, or on behalf of, the corparation, 

all rents accruing from any property of the corporation, 

all moneys raised by any tax, levied for the purposes of this Act, 

all fees and fines payable and levied under this Act or under any rule, regulation 
or by-law in force thereunder other than fines tmposed by a Court, 

the balance, after all necessary contingent expenses have been defrayed, af all fees 
for licences for public conveyances granted by the Police Commissioner under the 
Bombay Public Conveyances Act, 1920, 

the belance, after all necessary contingent expenses have been defrayed, of all fees 
for licences for the playing of music in streets and public places granted under para- 
graph (ii) of clause (f) of section 22 of the City of Bombay Police Act, 1902, 

all moneys received by or on behalf of the corporation fram any Government or 
private individuals by way of grant or gift or deposit, and 

all interest and profits arising from any investment of, or from any transaction in 
connection with, any money belonging to the corporation, including loans advanced 
‘under section 354W, 354WA or 854WB, 
shall be credited to a fund, which shall be called ‘the munictpal fund’, and which shall 
be held by the Corporation in trust for the purposes of this Act, subject to the provisions 
herein contained:” 
Section 118 provides that the moneys from time to time credited to the muni- 
cipal fund shall be eae in payment of all sums, charges and costs necessary 
for the purposes specified in ss. 61, 62, 62D, 62E and 63, or for otherwise carry- 
ing the Act into effect, or of which the payment shall be duly directed or sanc- 
tioned under any of the provisions of the Act inclusive of the various items 
referred to in that secfion. Section 118A provides that expenditure by the 
Corporation out of the municipal fund shall, save as otherwise provided by 
the Act, be made within Greater Bombay only, but may by a resolution of the 
corporation supported by at least half the total number of councillors, be made 
outside the City for any of the purposes of the Act. The effect of these provi- 
sions is that a municipal fund is created and that fund has to be held in trust 
for the purposes specified in s8. 118." Under that section, provision is made for 
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the expenditure incurred for the purposes specified in s. 61, 62, 62D, 62E and 
63. and for all dxpenses necessary for otherwise carrying the ‘Act into effect. 
It. is rightly urged that Taree any activity of the Corporation is covered by the 
provisions of s. .61 or s. 63, it is an activity for which the funds of the Corpora- 
tion may be expended and that it could not possibly be said that any such 
activity is an activity which is not within the competence of the Corporation. 
Ag a matter of fact, the activities referred to in s. 61 are enjoined upon the 
Corporation and the Corporation would be committing a breach of its obliga- 
tion in not carrying out the same. Section 63 provides for what the Corpora- 
tion may do at ite discretion. It has been strongly urged that the resolution 
which is before the Corporation relates to a matter which is covered by the 
express provisions of s. 68(k). It is argued that the resolution is a fneasure 
likely to promote publie convenience or public instruction and that the Corpo- 
ration has every right to discus% that resolution and to pass it. es 


“On behalf of the petitioner it has been urged that the measure that is con- 
templated by a. 63(%) is a measure of the type referred to in the earlier provi- 
sions of s. 63. The earlier provisions provide for the furtherance of educational 
objects, the establishment, aiding or maintaining of libraries, museums, art- 
galleries, botanical or zoological collections, the laying out or the maintenance 
of public parks, gardens or recreation grounds ete. It is ur that by the 
mere act of discussing or passing the aforesaid resolution the Corporation does 
not provide for a measure within the meaning of a 63(k). It is urged that 
what s. 68 contemplates is the making of a monetary provision in connection 
with any measure which is likely to promote public safety, health, convenierice 
or instruction. Section 68(%) refers to what may be provided for by the Cor- 
poration by means of any measure. Any expenditure incurred in connection 
with such measure is an expenditure expressly authorised by the Act. If the 
expenditure on any measure likely to promote public convenience or instruc- 
tion is authorised by the Act, it cannot be said that an activity which is 
likely to promote public convenience or instruction whieh does not involve 
the expenditure of any money out of the funds of the Corporation is out- 
side the authority of the Corporation. What I have really to consider is 
whether the resolution is one which is likely to promote public convenience or 
instruction within the meaning of the said section. If it is likely to promote 
public convenience or instruction within the meaning of s. 63(k), then it can- 
not be said that that resolution is a resolution which is witra vires the Corpo- 
ration. Even so far as the expenditure of money is concerned, when notice of 
any resolution is given, that resolution under the rules has to be advertised 
and it costs money. That resolution comes before a meeting of the Corporation. 
The holding of that meeting involves the expenditure of money. Every coun- 
cillor is entitled to be paid a sum of Rs. 10 for attending a meeting of the 
Corporation, subject to the limitation that the total amount of-such moneys 
receivable by him should not exceed Ra. 50 in a month. The holding of the 
meeting involves the use of the property of the Corporation for the purpose 
of the meeting. If the resolution is one which is permissible under the Act, 
then the expenditure incidental to the holding of the meeting is an expenditure 
expressly authorised by the provisions of the Act. Whether any expenditure 
of money is involved or not, if the resolution is one which promotes public 
convenience or instruction within the meaning of the said s. 68(k), it cannot 
be ruled out as being an «lira vires resolution. 

The only reported judgment in connection with a question somewhat similar 
to the one which is before me is the judgment of the Court of the Judicial 
Commissioner of Sind in the case of Daly Gagette v. Karachi Muntoipality.' 
In that case a rate-payer of the Karachi Municipality instituted a suit against 
the Municipality for an injunction restraining it from discussing four resolu- 
tions of which due notice was given under the Bombay District Municipal Act. 
A temporary injunction had been issued when the plaint was eae but 
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was subsequently discharged by the Additional Judicial Commissioner. The 
plait appealed from the order of discharge and the matter came up before 
the appellate Court consisting of Wild, J. O. and Rupchand, A. J. C, The 
resolutions. sought to be moved were as follows (p. 288) :— 


“(1) Resolved that this Corporation view with regret the arrest and conviction of 
one of its prominent members, Mr. R. K. Sidhva, who by his civic services extending 
over a number of years bad established his clatm to be considered a prominent citizen 
of Karachi, and deplore his classification under ‘B’ class of prisoners, and strongly feel 
that his position in the city is sufficiently prominent to ensure his better treatment in 
jal such as is accorded to ‘A’ class political prisoners. 

ig Corporation also condemns the action of the authorities in not placing Prof. 
N. R. Malkani, Meesra, Narsinglal Dhamanmal Lokram Naina Ram and Prof. Ghan- 
shyam in the ‘A’ class of prisoners. Their position jn life is sufficiently high to entitle 
them*to better treatment. Resolved further that the President do arrange to communi- 


cate this resolution to Government. 


(2) This Corporation emphatically protests against the restraint and imprisonment 
of Mahatma Gandhi by the Government under Regulation 25 of 1827 and brings to the 
notice of the Government that his detention will, in ¢he opinion of the Corporation, 
be not only prejudicial to the interests of the Government and the nation, but is likely 
to result in serious consequences. 

(3) That this Corporation is of opinion that the Press Ordinance promulgated by 
the Viceroy is detrimental to the interests of India inasmuch as it interferes with the 
liberty of the Press in restricting the free expreasion of opinion and requests the Viceroy 
to withdraw it. 

(4) That this Mumicipality resolves that municipal employees who are arrested 


‘and convicted for any political offence not involving moral turpitude, shall be granted 


such leave as may be due to them under the Municipal rules.” 


Judicial Commissioner Wild in the course of his judgment observes as follows 
(p. 296) :— 

“The counsel for the plaintiff argues that the municipelity is a creature of the Legis- 
lature and can only exercise powers which are given to it expressly or impliedly by 
the Act which created tt He points out that there is nothing in the Bombay District 
Municipal Act which empowers a mumicipality to discuss at its meetings anything be- 
sides municipal business. He argues that it cannot have been the intention of the 
legislature that the Municipal Committee should turn itself into a debating society to 
discuss matters which do not cancern the municipality. 


For the defendant Municipality, on the other hand, tt is argued that under s. 56, 
CL (L) of the Act, Municipalities may at their discretion provide out of the said pro- 
perty and fund for any other measure not specified In S. 54 likely to promote the public 
safety, health, convenience or education, and argues that the resolutions objected to 
by the plaintiff concern public safety and public convenience. I am not prepared to 
accept this argument for, in my opinion, the resolutions are not shown to have any 
connexion with public safety or public convenience... 

The argument advanced by the learned counsel for the plaintiff is no doubt a logi- 
cal one and entitled to weight. It could hardly have been the intention of the legis- 
lature that the municipalities created by the Bombay District Municipel Act and pre- 
vious Acts should debate matters other than municipal matters, The Act iteelf, as the 
preamble shows, is merely to consolidate and amend the law relating to the manage- 
ment of municipal affairs. Moreover S. 26 of the Act provides that there shall be muni- 
cipal meetings for the disposal of business and it would seem by business is meant 
municipal business. But though this argument of the learned counsel for the plaintiff- 
ig not without substance I should not go so far as to say that he has made out a prima 
facie case that the Municipality is not entitled to discuss matters which are not muni- 
cipal matters. The question appears to be res integra and there is no decided case of 
the present kind, m which it has been held that the powers of the Munictpelity must 
be so restricted. Moreover the first (partly) and the fourth resolution (wholly) ap- 
pears to me to be such that they might well be considered as municipel matters.” 

> 


4 
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At page 297 he farther observes as follows — ae 


Ba h i W tic o aladi oor thei o aia ot eaae 


ing its meeting to discus# the four resolutions is «lira vires there will be a misapplication 
of the municipal funds due to the use of electric lights and fans.” - 


He further held that there was no prima faoie case on the merits and that 


there was no balance of convenience in favour of granting the injunction and 
the appeal was dismissed. ' 

In that case the question whether any of the resolutions promoted gabie 
instruction was not canvassed. The resolutions were sought to be covered by 
the expression ‘‘public safety and public convenience’’, and the learned dndi- 
cial Commissioner stated that he was not prepared to accept that argument ‘for, 
in his opinion, the resolutions were not-:shown to have any connection with 
public safety or public convenience. That decision was a decision in an appeal 
from an interlocutory order. What the Court had to consider was whether as 
prima facie case had been made out and whether the balance of convenience 
required that an injunction should be given. In that case no doubt the learned 
Judicial Commissioner has stated that he would not go so far as to say that the 
plaintiff had made out a préma facie case that the municipality is not entitled 
to discuss matters which are not municipal matters. ` 

The other judgment in that case was delivered by Rupchand A. J. C. ‘In the 
‘course of his Judgment he observes that the learned counsel for the appellant 
had frankly admitted that the case before him was the first of its kind and that 
he could point to no precedent in support of his contention that discussion of 
political subjects relating to internal affairs of the State at the floor of a Muni- 
cipal Corporation is not permissible under the statute.: He further observes 
that it was somewhat difficult to see how the ress mention of certain obli- 
‘gatory and discretional duties of a Municipal Corporation or of the powers 
which might be exercised by it could be said to be'exhaustive of its manifold 
functions or the objects for which it existed. He further observes that the 
chief gravamen of the complaint of the plaintiffs’ counsel was that if the defen- 
dants were permitted to discuss political subjects in the Municipal hall, it 
would mean a breach of trust on their part in consequence of the misuse of 
the property vested in them for purposes of the Act, namely, chairs, tables, 
fans; lights and electric current, such use not being permissible under Chap. 6. 
He further observes that the Act vis. the Bombay District Municipal Act is 
instituted ‘‘an Act for the better management of municipal affairs in mofuasil 
towns and cities’’ and what those affairs were had been purposely left undefin- 
ed. ho further observes as follows (p. 295) :— 

' a In its wider sense municipal affairs would mean affairs pertaining to the well- 
piau Ge Ga deni Dne i E monel] dia ua graded oh ie Os 
i affairs of State. 
‘There is no doubt in my mind that the main object for which powers of Local Self- 
. Government are transferred to Municipal Corporations under this Act is that the city 
fathers should look after the health of the city and the comfort and well-being of tts 
residents. But I am not prepared to hold that for the attainment of public objects it 
may not in certain instances be necessary or in any case be not proper for them to 
discuss political subjects or that the discussion of such subjects is ultra vires. I think 
that where a Corporation wastes its time by dabbling in politics instead of devoting 
its attention to the main objects for which it exists it is incumbent an the Government 
to set matters right by virtue of the extraordinary powers reserved under the Act. But 
I am entirely doubtful if it is within the competence of any citizen, except perhaps 
in the three favoured presidencies. proper, to prevent such fbuse by resort to a’ Court 
of law such as this Court under 8. 54, Specific Relief Act” 

He further observes at page 295 as follows :— , 

E E E E A E N E E ET 

ee pe er e E T E A 
of a political nature is something that is difficult for me to accept.” 


‘Later on he observes that sọ far as Resolutions Nos. a anid f werd Souserhed. 
L.R.—80, 


V2 


-political subjects which may not appropriately be disc 


guidance in determining what is within and w 
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it would appear fiat it was difficult to distinguish S a are purely 
the meetings 
of the Corporation and those incidentally or indirectly nite with their 
powers. 
This decision does not lay down any ra Soe which would afford me any 
t is not within the competence 
of the Corporation. A Corporation being a creature of statute is entitled to 
exercise all powera necessary for carrying out the purposes for which it is consti- 
tuted. The law embodied in the Bombay Municipal Corporation Act is the 
lay relating to the municipal government of Greater Bombay and the Corpo- 
rationehas power to discuss every matter pertaining to the municipal govern- 
ment of Greater Bombay or for carrying ont the purposes and objects of the 
Act. 
It has been urged that the discussion of any matter of public interest at a 
meeting of the Corporation, which is open to the public, is itself a measure of 
ublie convenience. In my view, the discussion of a resolution and the 
ing of it could-not be regarded as a measure of public convenience. it is, is, 


‘however, very strongly urged that it is a measume of public instruction. The 


Corporation is enjoined under s. 61(q) to maintain, aid and suitably accommo- 
date schools for primary education subject to the grant therein mentioned. 
The Corporation is permitted under s. 68(b) to provide for furtherance of 
educational objects and under s. 68(k) is permitted to take measures to promote 
public instruction. It is urged that the public discussion of a resolution of 


_the type which is before the Corporation will by itself promote public educa- 


tion and public instruction. So far as the meetings of the Corporation are 
concerned, discussion and debate in connection with a resolution is not an end 
in itself. The debate itself may be educative, but that is not the object and 
pure of a discussion at a municipal meeting. It may be that an incidental 
fit may accrue as a result of public discussion on a matter pertaining to 

the business of the Corporation viz. muni i government; The question that 
I have to consider is whether the object of the resolution is educative or the 
promotion of public instruction. If the object is political, merely because 
public instruction may incidentally result therefrom will not bring it within 
the sphere of municipal government. Since the time the Police Theory of the 
State has given way to the theory of a Welfare State, it may sometimes be 
difficult to draw the line between politics and education. Politics has a ten- 
dency these days to overshadow education. If the main object of the resolution 
is political and not educational, it would be outside the ambit of municipal 


prorat It may be difficult in some cases to draw the line, but that does 


not mean that there should be no demarcation.. 

What I have to consider is what is the object of the resolution under consi- 
deration. Is the object of the resolution political or is it to impart instruction? 
Reading the resolution as a whole, the object of the resolution seems to be to 
condemn the action of certain authorities outside India. Its object is to commit 
the Corporation to an expression of its corporate views on a matter not per- 
incepal to the municipal government, a matter on which the Corporation is 

a le of having any corporate views. However laudable may be the object 

e resolution from the point of view of its sponsors, the question that I 
a to consider is whether it relates to a matter on which the Corporation can 
have a corporate opinion. The Corporation which is a creature of statute is 


_ constituted for certain objects. The Corporation can have corporate views on’ 


matters pertaining to the sphere of its activities and may give ression to 
it by measures and resolutions. But outside its sphere it is E of hav- 
any ae views, and the views expreased in a resolution outside its 
ere would only be the views of the majority of the members of the Corpo- 
ada who passed it, and not those of the Corporation. A meeting of the | 


Corporation can only be called to discuss a resolution which would give expres- 


sion to the corporate view of the Corporation and not to the personal views of 


‘the individual councillors. The yesolution is a condemnatory resolution of a 
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political nature. The ndme of the Prime Minister of India has been préssed 
int) service and the doctrine of '‘Panchshila’ has been invoked to give greater 
éffect to the cohdemnation sought to be expressed by the Si Woda The 
doctrine of freedom is invoked for the same purpose: The matter: erred to 
‘in ‘the resolution is‘a matter which occurred in a foreign State after the inter- 
f vention by another foreign State’ into the affairs of the former foreign State. 
It ig not within'the scope of the functions of the Bombay Munici iy Er naked 
tion to express ‘its opinion on a matter pertaining to relations 

foreign States‘and as regards what one Staté may have done to ita citizen, 
however wrongful such act may: be considered. "The Corporation has powers 
: to take measures‘ promoting public convenience or instruction within the ambit 
of its sphere of municipal government. If the primary object of a resolution 
is a public instruction or-convegience within the sphere of municipal govern- 
ment, then it cannot be ruled out merely because that resolution may trespass 
upon ‘the fleld of politics. But if the primary. object of the. resolitton is not 
: public instruction, but political, it’ would be outside the ambit of” the 
municipal government and it would be outside the powers of the- Cor- 
poration, and the Corporatien would not be entitled to have or to éxpress 
‘any corporate opinion upon if. ‘If the Corporation is not entitled to express 
any corporate opinion upon a subject, then the resolution on such’ subject, 
even if it is passed unanimously by all the councillors at a meeting of the Cor- 
poration, would ‘not result in the expression of the opinion of the Corporation, 
but would merely amount to the expression of opinion of thé individual . 
councillota. It is not one of the purposes for which the Corporation’ is esta- 
blished that the Corporation should lend ite name to the expression of such 
individual opinion | in respect of a matter not pene to municipal gorem. 
ment, ' 

General words liave been used in s: 63(k). They - are intended no doubt to 
refer to matters other than those appearing before them in the same section. 
In connection with the construction ‘of general words,.I may well refer to the 

- observations of Lord Justice Lindley appearing in as case of In re German 
ae Coffee Company’ (p. 188): a 

f Goel vode coruri ealo sag anae iey u o ia 

eee ee ee EE ee 

It will not do under general words fo turn a company for manufactuting ‘one thing 

into ‘a company for importing something else, however general the words are.” 

In my’ view, the words ‘‘any measure likely to -promote public convenience 
‘or instruction”? are words which have not bedn intended to enlarge the scope 
“of municipal government. I consider the resolution that is proposed as beyong 
_the ambit and powers of the Corporation. 

By consent of the parties, a compilation was put in as exh. No. 1 showing 
some of the resolutions passed by the Corporation and the business 
‘at some of its meetings. It is urged, having regard to the contents of ‘that 
exhibit, that the Corporation has in the past exercised powers of discussion 
and of. passing resolutions over a field which may be sufficiently large to cover 
the resolution i in question before.me. I have not applied my mind to the’ ques- 
‘tion whether all or any,.of the resolutions passed and the business transacted 
by the Corporation are or are not «lira vires the Corporation. No discussion 
thereon has taken place before me. If there is‘any resolution within: thé field 
of municipal government which is likely to promote public conveniences or 
instruction, it would be within the. ambit of the powers of the Corporhtion 

even though it may incidentally involve discussion of a political: matter. What 

has to be seen ‘in each case is the object of the resolution. If the object of 
the resolution falls outside the ambit of municipal government, then it cannot 
be brought within its ambit merely because there would be aden instruc- 
tion resulting th 

“It ik urged that art. 61 of the donutit of India iie down’ tlie directive 


t. `” L (1882) 20 Ch. B. 169, ae AE ae ARTIC: 


ha 


pes 
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principles of State Policy and that the expression ‘‘State’’ having regard to 
arts. 12 and 36 of the Constitution would include a local authority like the 
Bombay Municipal Corporation. Article 51 provides: that the State shall 


‘endeavour to (a) promote international peace and security; (b) maintain just 
‘and honourable relations between nations; (e) foster respect for international 


law and treaty obligations in the dealings of organised peoples with one 


‘another; and (d) encourage settlement of international disputes by arbitra- 
. tion. The directive principles laid down in art. 51 do not in any way enlarge 


the ambit of the powers and functions of a statutory corporation. The direc- 
tive principles of State Policy embodied in art. 51 require the Corporation, 


"witho the ambit of its sphere of activities as laid down by any Act to promote, 


. maintain, foster and encourage what is referred to therein. 


It has been strongly urged on behalf ofthe petitioner that the resolution 


--would not fall within the ambit of art. 61. It has been, with equal, if not 


Pega! “force, argued on behalf of the respondents that the resolution -does 
within the ambit of art.' 51. It is not necessary for me, having regard 
to the view which I take of the matter, to determine whether it does or :does 
not fall within its ambit. But assuming that «he resolution falls within the 
ambit of art. 51, if the passing of such resolution is not expresaly or impliedly 
authorised by the Act constituting the Corporation, art. 51 of the Constitution 
will not enable it to do so. Im this connection, I may refer to the decision in 
the case of Mangru v. Budge Budge Munioipality.! In that case the provi- 
sions invoked were those contained in art. 48 of the Constitution. Mr. Justice 
Bose, before whom the matter came up, held that the municipality could not 
travel beyond the statute and take shelter under art. 48 of the Constitution for 
the purpose of Jusifying the resolution or the notice complained of in that 
case. At page 334, in para. 8 the learned Judge observes as follows :— 


“He points out that the word ‘State’ in this Article includes the local authority 


in the competence of the commissioners to pass it. It may be noted that Art 48 
is one of the directive principles of State Policy. These are only fundamental prin- 
ciples for the governance of the country and they are not enforceable by-any Court 
but such principles are to be applied in making laws of the State (Art -87). There 
has been no law enacted for general closing down of the slaughter houses or forbidding 
the carrying .on of the business of sale of beef in the State or in the Indian Union. 
The Bengal Municipial Act.is an existing law which has continued in force even after 
the commencement of the Constitution. The Commissioners of the respondent Muni- 
cipality must act within the four corners of this statute and they cannot travel beyond 


the statute and take shelter under Art. 48 for the purpose of justifying the resolution 


or the notice complained of in this application.” i 

It is next urged that an wlira vires act must be a corporate act before it can 
be restrained, and that even if the resolution. when passed may be. «lira vires 
the Corporation, the discussion in connection with it can never be ulira vires. 
Reliance has been placed upon the decision of the Supreme Court in The Vice- 


- Chancellor, Utkal Unwerstty v. 8. K. Ghosh.2 Mr. Justice Boas, who delivered ` 


the judgment of the Court, expresses himself as follows at page 888 :— 


“an incorporated body like an University is a legal entity, it has neither a living 
mind nor voice. It can only express its will In a formal way by a formal resolution 


‘and so can only act in its corporate capacity -by reeolutlons properly considered, car- 


ried and duly recorded in the manner laid down by its constitution. If tts rules require 
such resolutions to be moved and passed in a meeting called for the purpose, then every 
meber 0E Da pody ere ed to) fabs. pete se. Pumice rng, mush De Piven moves eo teat 
he can attend and express his views.” 

It is urged that the act of discussion by emadi is not an act of the Corpo- 
ration. It is further urged that the only corporate act would be the act result- 


1 [1953] A. I. R. Cal. 333. e 2 [1054] 8. 0. R. 883. 
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ing. on a resolution being passed and that though the Court may have power 
to declare such a resolution «lira vires when passed, it cannot interfere in 
respect of a discussion which by itself is not «lira vires. It is urged that by 
the petition the petitioner has sought to restrain the Corporation from discuss- 
ing @ resolution of which due notice has been, given and which has been duly 
placed before the Corporation for discussion’ As I have already observed, 
discussion at a meeting of the Corporation on a resolution is not an end, in 
itself. It is a discussion intended to express the corporate view of the Corpo- 
ration in respect of a matter which is before the Corporation. A meeting of 
the Corporation is liable to be called only in respect of a matter which is iniya 
vires the Corporation. A meeting of the Corporation is not liable to be ealled 
for considering a resolution, which is ura vires the Corporation. It may be 
_ that there is no internal ma provided by the Act by which’a meeting 
ean be prevehted from being called for the purpose of considering syeh’ a 
resolution. But the absence of a provision of internal regulation prewided by 
the Act does not'make an slira vires matter which is sought to be brought 
before the Corporation the busineag of the Corporation. If the businésa or 
resolution is ulira vires the Gorporation, a meeting of the Corporation is not’ 
liable to be called in connection therewith. If there is no internal machinery 
provided by the Act for preventing such a meeting being called, then it is open 
to a party to come to the Court for restraining the holding of such a meeting. 
Where there is no remedy provided by the Act, if there is a violation of any 
right or the breach of any duty, the person aggrieved has his remedy before 
a Court of law, unleas such remedy has been expressly barred by any Act. 
There is no provision in the Bombay Municipal Act which precludes the Court 
from giving relief. The only restriction placed by the Act is that of giving 
notice under s. 527. That section does nót preclude the Court from gi 
relief on a petition for the issue of a writ. If the passing of a resolution woul 
be slira vires the Corporation, then the discussion of such a resolution would 
not constitute the valid business of the Corporation. Anything which dods 
not constitute in law the valid business of the Corporation is one which is 
not liable to be transacted at a meeting of the Corporation. No meeting of 
the Corporation is liable to be called for the purpose of considermg such 4 
resolution. 

It is then urged that even if the action’ of the Corporationi in considering the. 
resolution, voting-thereon.and passing the same may be «lira vires the Corpo-- 
_ ration,- the Court ghould not interfere unless the act is one which jis expressly 
prohibited by the Act itself. It has been stated in the passage from Halsbury 
(Vol.. LX, p..63) in respect of a statutory corporation, which has already been 
cited by me, that what the statute does not expressly or impliedly. authorise 
is taken to be prohibited. Various auhorities have been cited in support of. 
that proposition. The passing of such a resolution is neither expressly nor 
impliedly authorised by any Act. It cannot be said that the passing of such 
a resolution is necessarily or properly required for carrying into effect the 
purposes of the incorporation of the Corporation or may fairly be regarded 
as incidental to or consequential upon those things which the Legislature has 
authorised the Corporation to do. In my view, the doing of an ulira vires 
act should be taken to be prohibited and where such an act is sought to ba 
done, the Court has a right to intervene and grant relief. 

It is said that the Court should not lightly interfere in the matter of muni- 
cipal government. That no doubt is true. It is urged that the question of 
public convenience should be considered before interfesing. I consider that 

ublic convenience and public purpose are served better by preventing the 
Cares ain from ind in an activity which is ltra vires the Corporation 
than by not doing so. e Corporation would stultify itself in embarking 
upon a sphere of activity which is not-within the legitimate fleld of municipal 

ernment and which is not expressly or impliedly authorised by any Act. 
Ntembers of the public may ‘offer themselves .to be. elected as councillors in 
order to give their time, intelligencé and segvices for the benefit of the City 


an 
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having regard to the nature of the powers, functions and duties of the Corpo-. 
ration, Those who may not like to indulge or take part in active politica may 
still be willing to render public service by serving on the Corporation. In my 
view, public convenience itself requires that if some members of the Corpora- 
tion seek to make the Corporation travel on 48 path not expressly or i a 
authorised by any Act, then it should be prevented from doing so. 


‘At this stage, the learned Advocate General on behalf of the respondents 
made tHe following statement: 

f “For the purpose of this petition only and for no other purpose and in arder to 
obtāin a decision on the merits, the respondents admit that the petitioner is a rate- 
payer. 
On the above admission being made by the learned Advocate General, the 
right of the petitioner to maintain the petition is established so far as this 
Court‘is goucerned. It has been laid down in the case of Vaman v. Munici- 
pality of Sholapur,' that a suit would lie at the instance of individual tax- 
payers for an injunction restraining a municipality from expending any sum 
of money out of municipal funds on the pur of a band of music, on the 
ground that, the resdlution in favour of such purchase was ultra vires the 
municipality. That is a decision of a Division Bench of this Court, consisting 
of Mr. Justice Parsons and Mr. Justice Tyabji. I am in respectful agreement 
with that decision. That decision is binding on me. In view of that decision, 
the learned Advocate General does ‘not, in this Court, dispute the right of 
the petitioner to maintain the petition, reserving his right in another Court, 
which may not be bound by that decision, to do so. In that case Mr. Justice 
Tyabji has also obseryed at page 648 as follows — . 

iit ig now clearly sattled that any’ individual member of a corporation may file 

a’ suit for the purpose of restraining the corporation from doing any act which may 
be illegal or ultra vires of the corporatian.” . 
The petitioner: contends that even if he is not a rate-payer, he is entitled 88 
a councillor to maintain the petition. The learned Advocate General disputes 
the said proposition. It is not necessary for me for the purpose of this pen- 
tion to decide the said question. 


In the result, the petitioner is entitled to succeed. I direct the issue of a 
writ of mandamus requiring the Corporation to forbear from discussing ihe 
resolution complained of at a'meeting of the Corporation or passing the same. 
The case before me is a test case and the matter has been argued'at consider- 
able length as important questions regarding the Corporation, its powers and 
functions are involved. ere has been no authoritative decision on the point. 
Both the sides are agreed that the matter has been agitated before me as a 
matter of considerable public importarfce. In that view of the matter, there 
should be really no order as regards costs. The learned counsel for the peti». 
tioner, howèver, states that he has been made to o pay a sum of Rs. 90 by way 
of costa on a previous occasion when he applied: for. the amendment of- the 
petition. The learned Advocate General that the'said order for costs 
should' be vacated. By consent,:the- oe seed te haanee of costs passed by me 
on July 21, 1958, is hereby vacated. be no order' as to costs. - Tho 
drawing up of the Rule we ig a to be eZ poaten, -- 


Petition it 


hi 
a rf ` A i Png ae a 


r ; 7 
w v 1 
a 4 
2 j j 1. (1897) I L. R. 23 Bom. 646 i i j iisi . 
- * ) ry « a 
* 3 r 4 "p = + 
» e ee eb ~* oe t r r w d . -æ $ ae = f a oat - is 


>» + i 
-d z me 


1958.) . PETLAD BULAKHIDAS MILLS-V, RAJ SINGH (A.C.J.) 1271 
.-» APPELLATE. CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, end Mr. Justicé S. T. Desai. 
PRTLAD BULAKHIDAS MILLS CO. LTD. v. RAJ SINGH.* - 
Indian Income-tax Act (XI of 1922), Sec. 33. (2)——Meaning of word “order” in s. 33A (2) 
—Whether Umitation runs from date of order or from date when cssessee come to 
know of order. 

The word “order” used in the: expression “from the date of the order” in s. 33A (2) 
of the Indian. Income-tax Act, 1822, means an order of which a party affected ,has 
actual or constructive notice. ' e 

Muthiah Chettiar v. Commr. of Inc.-Tax agreed with. 
Mahabir Porshadev. Commr, of Inc.-Tax* bai to. 


Tue facts appear in the judgment. ER 


Porus Mehia, with Mulla & Mulla and Craige Blunt & garder aor the 


petitioner. - 
G. N. d oshi, with 8. Parik, for. the as 


ie 


Gani C.J. This en raises- a very ghort question as to the interpre- 
tation of the period of limitation provided under s, noe HOF the making 
application by the asseasee for revision. 


The Appellate Assistant Commissioner made the seis on January 9, 1958. 
The order was served upon the assessee on January 27, 1956, and the agosse 
made the application for revision under 4. 33A on J anuary 25, 1957. The 
period of limitation is one year from the date of the order or’ within ‘such fur 
ther period as the Commissioner may think fit to allow on being satisfied that 
the -assessee was prevented by sufficient cause from the application 
within thet period, and the contention of the Department is that limitation 
begins to run from the date of the order, viz., Jan 9,°1956, and inasmtch 
as ‘tle application was made on J anuary 25, 1957, the application is out of 
tims. On the other hand, the contention of the asseasee is that limitation be 
gins to run from the date when the agsessee came to know of the order, which 
is Jahuary 27, 1956, and, therefore, his application ‘is within time. 


Mr. Joshi has drawn our attention to various sections ‘in the Income-tax Act 
where the Legislature has expressly provided that limitation should run from 
the date of ‘the service of the order, and Mr. Joshi says that if the Legislature 
ir- s. 83A provides for limitation from the date of the order, we ‘must give 
effect to the legislative provision. What we have to decide is what is the 
meaning to be ee to the word ‘‘order’’ used in the expression ‘‘from the- 
date of the order’. If ‘‘order’’ means'a unilateral arri at a decision by 
the Appellate Assistant ‘Commissioner without the person affected having any 
knowledge of that decision, then undoubtedly - limitation would begin to run 
from the date when the Appellate Axsistant' Commissioner chooses to pass the 
order. In this view of'the case, the Appellate Assistant) Commissioner may 
make the order, put it in a. drawer, forget about it, and if a year-has passed 
after it the right of the asaeasee to go in revision would-be barred.» Now that 
seems to us to be an entirely untenable contention.: If the Legislature gave 
the right of revision to the assessee under a. 338A 'it was an effective right pee 
if the Legislature provided a period of limitation that period must equally be 
an effective peri When we say ‘‘effective’’ what we mean is that the 
whole period must be permitted to the person affected by the order within 
which he can prefer the application for revision. The assessee should know 
that he has a year ’g time wi which to make up his mind whethér he should 
apply for revision or not. If Mr. Joali's contention wete to be accepted, we 
would. be driven to this extraordinary conclusion. that the period of limitation 


‘ *Decided, April 1; 1968. Special Civil Appi 1 per 19 L T. R. 403: 
cation No. of 1957 a, (1952) 23 I. T. R. 298, 
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provided by the Legislature.could be cut down by the action of the Appellate 
Assistant Commissioner. The Appellate Assistant Commissioner could at his 
sweet will determine what the period of limitation was. He need not promul- 
gate the order for a month, two months, or six months, and the period of 
limitation would depend upon when he chose to intimate to the party affected 
the nature of his‘order. Surely that could not have been the intention of the 
Legislature. Mr. Joshi’s answer is that the Commissioner has the power to 
condone delay for sufficient cause. But if the period of limitation itself ia cut 
down. by the action of the Appellate Assistant Commissioner, then it could not 
be said that if the assessee did not exercise his right within that time that con- 
stituted sufficient cause for condonation of delay by. the Commissioner. Sufi- 
cient cause must mean a cause which prevented the assessee from preferring 
his application for revision within the time. permitted by the section. The 
asseasee, could not possibly e that he had sufficient cause for preferring 
his applicatf6n on January bp 1957, because the order was served upon him 
on January 27, 1956. The answer to that would be that Limitation began to 
run from January 9, 1956, and he must prefer his revision application within 
ore year from that date. In this case the Appelate Assistant Commissioner 
has cut down the period of limitation by only 18 days, but if we were to con- 
strue s. 88A as suggested by Mr. Joshi there is no reason why it would not be 
pele for the Appellate Assistant Commissioner to cut down the period of 
imitation by a much longer time. In our opinion, therefore, the expression 
‘‘order’’ in this- section means an order of which a party affected has actual 
or constructive notice. The right of appeal is given to an assessee against the 
order, and that right of appeal can only be effectively exercised if the party 
affected has knowledge of that order. We do not suggest that the a pee 
must be in every case actual knowledge. It may be constructive knowledge. 
The Appellate Assistant Commissioner may announce that he is going to pass 
this order on a particular date. The asseesee may not choose to turn up on 
that date, In such a case the asseasee cannot contend that he had no knowledge 
of ‘that order, because he could have had knowledge if he was present on the 
date announced for publication. of the order. But if the assessee has neither 
actual nor constructive knowledge, it cannot possibly be suggested that there is 
an order within the meaning of s. 33A(2) against which the agseasee could 
possibly have appealed. 

’ Turning to the authorities, the Madras High Court has taken the same view 
of this section in a recent judgment in Muthiah Chettiar v. Commr. of Inc.-Tazi 
and the the learned Chief Justice in his judgment points out at p. 404 that 
the interpretation of the Madras High Court was based upon a salutary and 
just principle, vix., that if a person is given a right to resort to a remedy to 
get rid of an adverse order within a prescribed time, limitation should not, be 
computed from a date earlier than that.on which the party aggrieved actually 
pew of the order or had an opportunity of knowing the order, and, therefore, 

ust be presumed to have had knowledge of the order. l 


. The Pune High Court in. Mahabir Parshad v. Commr. of Inc.-Taz*, has 
taken a erent view, but, with. respect, that view is obiter because what. was 
held by that Court was that the particular order made could not be challen 

as it was made before the Constitution and art, 226 had no application. Having 
decided that the. Punjab High Court went on to consider the question of limi: 
tation under s. 88A and the Punjab High Court has differed from the Madras 
High Court and the reason why it has differed -is that the rule of casus omisus 
does not permit the Cdurt to alter a word so as to produce a casur omisus. 
According to the Punjab High Court the language used by the Legislature 
was clear and explicit and there was no omission which could be made good by 
the Court. But with very great respect to the Punjab High Court; the conten- 
tion of. the, assessee is not based upon the principle of casus omtsus.. The 
assesses does not contend that we should re-write the section and insert words 


1 (1951) 19 I. T. R. 4023. ° “se 2 (1952) 22 I. T. R, 296, 
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which the Legislature did not ‘think fit to insert.: What'the assessee contends 
is’ that ‘we should give a reasonable interpretation’ to the word- used by the 
Legislature and that word-is ‘‘order’’, Therefore, in construing 8. 33A (2) as 
we are construing, we are not adding to the swords used by the Legislature or 
altering the words used by thé Legislature. We are placing a reasonable in- 
terpretation upon the very words used by the Legislature, an interpretation 
which ensures an. effective right of revision to the assessee and also ensures an 
effective period of limitation provided by the Legislature. 

In our opinion, therefore, the Commissioner was in error in coming to the 
conclusion that the application for revision of the petitioner was barre by 
limitation. . If the application was not barred, it was the statutory fluty of 
the ‘Commissioner to hear his Perouse This is a clear case where we should 
issue a mandamus against the (Commissioner directing him to hear the appli- 
cation of the petitioner. 

The result is that the petition must succeed. The rule is made BPkolute with 
costa. a aaa i i (b) of the petition. 


e — . Pælition allowed: Rule made absolute. 
Ese the Hon'ble Mr, M. C. Chagla, Chief Justice,. aa Mr. Justice S. T. Dei.. 


_ CHIRANJILAL RAMCHANDRA LOYALKA v. LIFE INSURANCH - 
l CORPORATION OF INDIA.” 
Ctl Procedure Code (Act V of 1908), Secs. 11, Expla. VI, 92; O. I, r. 8,—Consent decree 


1. passed in sult filed under s. 92-——Whether such decree can opercte as res judicata— 
» Suit under s. 92 seeking reliefs mentioned in section and also for declaration that 


reagon that declaration sought, ceases to be representative sult under $. 92. 

& consent decree in a representative suit, whether under s. 92 ar O. I, r. 8, af the 

ee Coda, 1008, ee ie. amia boron Ai a ee ree Bad canopa 

rate as res judicata under s. 11 of the Civil Procedure Code, 1908. 

' Lakshmishankar v. Vishneram; Baishankar Noanabhai v. Morart Keshavii & Co.’ 

Shankar Sttaram Sontakke v. Balkrishna Sitaram Sonatekke,’ Abdur Rahim v. Maho- 

med Barkat Allt Jenkins v. Robertson’ and In re South American and Mexican Com- 

pany: Ex parte Bank of England’, referred to. 

Where in a suit filed undar s, 92 of the Civil Procedure Code, 1908, the reliefs sought 
. are the reliefs mentioned in the section, the fact that a declaration is also sought in 
- _ the suit that the properties in sult are dedicated to religious or charitable purposes, 
- does not change the nature of the suit and the sult does not thereby cease to be, a 
- «+ representative suit under s. 92 of the Code. - 

Pragdas}i v. Ishworlalbhai," applied. 
Ga Abdur Rahim v. Mahomed Barkat AH’ referred to. 


“Som No. 488 of 1934, was filed by certain plaintiffs as relatore under a. 92 of 
the Civil Procedure Code, 1908, alleging that there was a dedication by one 
Putlibai in'1776 in respect of the Mumbadevi Tank situated at Kalbadevi 
Road in Bombay, and by reason of that dedication the members of-the Hindu 
community of Bombay had acquired vested rights to use thé Tank for having 
purificatory baths and the embankments thereof for pérforming religious, 
obsequial and other ceremonies. The defendanta conteded that they were the 
absolute owners of the property, claiming their title from Putlibai, and that 
there was no dedication, no trust and. no righff in the Hindu community. 
This suit ended in a consent decree dated March 28, 1939, which inter alta 


* Decided, April 16, 1958. First A No. 3 [i 1 8. 0. R. 99. 
a from the decision of B. J. Diwan, C a ae A. 9, s.o. 30 Bom. 
sades, City Civil Court at Bombay, in Suit 

: £488 of 1854." 


Ł. R. 1E. L. (Be.) 117.: 
pana n 


ines ba Ra T R. 540. 


T 
T 
; co T rica 8. 0. 1 Bom. _ 6 | 
7 
A RD Se Hy Stee 2 3.o. 30 Bom. 


R 
`- 3, (11l LLR. 38 Bom. 283, s. o. 18 Bom. 
L. R. 850. . 
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provided for setting apart a part of the Tank of the area of 8,Q00 square yards 
and in respect of this area trustees were appointed and a scheme was sanction- 
ed. There was a declaration that with regard to the rest of the property the 
defendants were the absolute owners. 


The present suit was filled on November 1, 1954, aider O. I, r. 8, of aia Civil 
Procedure Code by the plaintiffs who represented the Hindu community of 
Bombay, against the defendants who-were the purchasers from the defendants 
in the earlier suit No. 438 of 1934. The suit was for a declaration that the 
members of the Hindu community had the same righta which were asserted by 
the plaigtiffs ii Suit No. 488 of 1984. The trial Judge dismissed the suit on 


the groqnd , that ip was barred by res judicata, omens in his judgment as 
follows :— 

“If has been urged by Mr. ea Wes Go thes asl eed aes stam oes 
a consent “détfee ‘and, therefore, it cannot be said thet the-earller matter was heard 
and finally decided bythe Court in the first suit. In support of this proposition he has 
relied upon certain observations of the House of Lords in the case of Jenkins v. Robert- 
aon reported in I House of Lords Scotch and Divorce Appeal, p. 117, That was the case 
fram Scotland, and under the provisions of the Scottish law as to procedure an action 
similar to our action under Order I, Rule $, could be brought in the Courte of Scotland. 
The earlier suit had been brought for a declaration as to a right of way and that action 
had been settled by a compromise, A subsequent sult was brought for a” declaration 
of the same right of way by other citizens; and it was contended that the subsequent 
suit was barred by res judicata. It was held by the House of Lords that a decree. ob- 
tained by arrangement between the contending parties, the Court bestowing no judicial 
examination on the merits of the question can never be res judicata. This case of the 
House’ of Lords wag considered. by the Court of Appeal in the case of South American 
Mexican Company: Ex parte Bank of England, reported in. [1885] I Ch. 87, and the obser- 
vations of Vaughan Williams, J, at pp. 45 and 46 in connection with this case are im- 
portant. His Lordship states regarding this case as follows: ‘That decision is no deci- 
sion whatever upon. the general law. That action was an actio in which, according 
to the law of Scbtland, one-person is allowed, if he chooses, to represent the public; and 
apparently, according to the law of Scotland, the result of that action binds the public 
at large. All that the House-of Lords decided was that-such a result would not bind the 
public at large unless it was a result arrived at after judicial consideration, and that 
it' would not bind the public if it was a result arrived at by-consent, and a fortiori if 
such consent was a purchased consent: These two decisions of the House of Lords. and 
of the Court of Appeal which I have just now referred to were çited before the Privy 
Council in the case of Abdur Rahim and others v. Mahomed Barkat AU and others report- 
ed in 55 Indian Appeals 98, and the observations of Their Lordships are at p. 106. They 
are as follows:— 

"The case of Jenkins v. Robeno Wan’ based Ga Saoi daw Bnd ap explained: 4 
the case-of In re South American and Merican Co. appears to lay down broadly that per- 
sons instituting a sutt on behalf of the public have no right to bind the public by a 
compromise decree, though a decree passed against them on contest would bind the 
public. It is not necessary for, the purpose of this case to decide whether the law in 
India under s. 11 of the Code of Civil Procedure is the sare as so explained. Thetr 
Lordships consider that, in so far as the nature of the sult was changed by the amend- 
ment mentioned, namely, by, adding strangers to the trust as Defendants and by prayers 
for relief not covered by s. 92, the suit ceased to be one of a representative character 
and the decree based on the compromise, such as it was, namely, by six only out of the 
seven. Plaintiffs in the suit, however binding as against the consenting parties, cannot bind 
the rest of the public. Section 11, Explanation VI, has no application in such a case’ In 
connection with this decision of the Privy Council, ft must be painted out that ff Their 
Lordships’ wanted to do“so, they could have held that on a general principle a consent 
decree in a representative suit on behalf of the public cannot bind the members of the 
public at large. Instead’of basing their judgment on that ground, they decided on the 
facts of the case before them and left the question open as to whether in India, under the 
Brovisions of a. Iof the Code of Civil Procedure, the law is the same as laid down by 
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the House of Lords in the case of Jenkins v. Robertson. Helying on the decislan.of the 
House of Lords-in Jenkins v. Robertson, Mr: Purshottam strenuously urged that the con- 
sent decree in the earlier rult,.being suit. No. 438 of 1934, cannot „bind the members of 
the Hindu community of Bombay in the present suit. Mr. Engineer appearing on behalf 
of thé Defendants relied upon..the decision in the case. of. Bhaishanker Ngnabhat v.. 
Morar}! Keshab} ond Co. reported.in 36.Bom. 283. But in that sujt the consent decree 
wes in an ‘ordinary. suit between private parties and not in a representative suif Mr. 
Purshottam has- strongly. urged that so far as the present suit.js concerned, his case is 
governed by: the decision of the. House of Lords in. Jenkins v. Robertson. He also urged 
that the ‘decision of Mr. Justice Beaman in 36 Bom. should be considered to hava been. 
overruled by the decision of the Privy. Council or rather by the observationy of Their 
Lordships of the Privy Council in 55 Indien Appeals. So far as this argument of Mr. 
Purshottam is concerned, tt has keen held by. the. Supreme Court in Shankar Sitaram 
Sontakke v. Bélkrishna Sitaram Sontakke reported in [1955] S.CR. 99 at p. 10h Tt Js 
well.settled that a consent decree is as binding upon the parties therte» as a decree 
passed by invitum.. Where a. compromise is found not to. be vitlated by- fraud, misre- 
presentation, misunderstanding or mistake,.the decree paed. thereon has the binding 
force- af res judicata?’ Undes.; these: circumstances, the highest tribunal in the land 
baving laid down the law, it is clear.to me that,the consent decree, is as binding upon the 
parties as a decree in invitum passed by the Court.. For the purpose of finding out as to 
what is meant by the word ‘parties’, I have to look at the provisions of s. 11 of the.Code 
of Civil Procedure’ and. Explanation VI to s. 1L It is clear that when the earlier suit 
has been filed in a representative capacity. in respect of a public right or a private right, 
claimed by the ‘Plaintiffs for. themselves and others, all persons interested In that right 
are considered to be the persons so litigating. Therefore, in my opinion, whatever posi- 
tion might be prevailing In Scotland as laid down by the House of Lords in Jenkins. 
v. Robertson, so'far.as India is concerned, by virtue of Explanation VI to s. 11 .and' the 
decision in [1955] 8.C.R. 99 at p. 107, a consent- decree is as binding upon the perties—. 
either actual parties or those who are deemed toibe. partes—as the decree passed. by 
invitum. .Eiven in a representative suit, members of the same class or the public are as 
Sp ca ae a ca 
between private individuals”. un Pe ba tee ; 


The plaintiffs appealed to the High Court! ak nee 


KM P Laud, E: M. Munshi JH. Davs, 8. R. Jan, P. K. Thakor and 
Dhanuka,. with Madhava &.Co., for the appellanta. : 

-Sir Nusserwanjt CASEN 8. V.. Gupte, A N. amant, with Somani & Co., 
tor the re pendens a 

Ire. S fee . e E3 ea 

. Oiana CJ. This: rappeal raises : a, rather aportant question ag tovthe 
applicability of the principle of .res judicata.. The trial Court held- that the 
suit which’ it was considering: was -barred by res. jucioaia and RE the 
suit, and thé plaintiffs'have.come:on this-appeaL . : A 

' The.suit that was held to be barred was a suit filed ir 0: I, r. 8, of the 
Civil ‘Procedure Code, and the plaintiffs represented the Hindu community of 
Bombay. . The suit was for a declaration that the members of the Hindu commu- 
nity had ‘acquired vested rights to use the Mumbadevi Tank -for having puri- 
flcatory baths and touse ph a alle thereof: for performing , religious, 
obsequial and other ceremonies. The suit was filled against the defendants who 
were the purchasers from the defendants in the earlier. suit, being ‘suit No 438 
of 1934. That suit was filed by the plaintiffs as relators under s. 92 of the 
Civil Procedure: Code and in that “suit the plaintiffs.alleged-that there was a 
dedication by one Putlibai in 1776 in-respect of the. very property. which is 
the igubject-matter of the present suit, and by réason of that dedication the 
plaintiffs claimed that thé Hindu community: had the..same rights which they: 
asserted. in the present suit.: The contention of the.defendants, onthe other 
hand, waa that they were.the. absolute owners of..the property, claiming: their 
title from Putlibai, and that there. was-no-dedication, no trust and no. rights 
insthe Hindu ee That suit.enged ina. consent, decree; and, es. the 
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minutes of the learned Judge of March 28, 1939, when the congent decree was 
show, the Advocate General appeared before the learned Judge 
Mr. Justice B. J. Wadia and stated to him that he had consulted the members 
of the Hindu public from time to time in reference to the proposed consent 
terms -and had satisfied himself that those met generally with the approval of 
the members of the Hindu community. He further stated that he had con- 
sidered the terms carefully and considered them for the benefit of the charity. 
He also stated that the defendants had acted very generously in the matter 
for the charity in suit. On this statement being made the learned Judge 
passed a consent decree and in substance the. consent decree, to the extent that 
we are comcerned for the purpose of this appeal, set apart a part of the Mumba-. 
devi Tank of the area of 3,000 square yards and in respect of this area trustees 
ware appointed and a scheme was sanctioned. [here was a declaration that 
with r€gard to the rest of the property in suit the defendants were the ‘abso- 
lute owners.““There was also a provision that in the evant of the municipality 
insisting upon the tank being filled up, the tank could be sold by the trustees 
and’ the sale proceeds were to be held upon trusts which were mentioned in the 
consent -decree. This contingency in fact came abous recently when in 1954 a 
suit had to be filed with the consent of the Charity Commissioner in the City 
Civil Court and the trustees obtained the permission.of the Court to sell the 
portion of the Tank which had to be filled up under requisition from the 
municipality pursuant to the provisions of the consent decree. The question. 
that has been agitated at the Bar is whether this consent decree dated March 
23, 1939, constitutes a bar to the filing of the present.suit under s. 11 of the 
Civil Procedure Code or principles cognate to the principle laid down in fhat 
section. i 
. The- first contention put forward by Mr. Laud on behalf of the plaintiffs is 
that the original-sguit No. 488 of 1934, although it purported to be a suit under 
s.°92; was not really a suit under that section, and, therefore, in arriving at 
the consent decree the only parties that were bound by that decree were the. 
plaintiffs in that suit on the record and not the Hindu community, and it ia 
urged that inasmuch as the par suit is filed under O. I, r. 8, on behalf of. 
the Hindu community, the Hindu community ia not barred from proceeding 
with this suit because of the decision in the earlier suit. We must, therefore 
_ consider what is the nature of a suit under s. 92 and whether suit No. 438 of 
1934 satisfies the conditions laid down in s. 92. Section 92 presupposes 
the existence of a trust created for public purposes of a charitable or religious 
nature. It is clear that it is not necessary, in order that a suit could be filed 
under s. 92, that the trust must be admitted. The plaintiff must come to the 
Court ‘alleging that there is a public charitable trust, and if that trust is dia 
puted, the Court will inquire into the matter and decide whether in fact there 
is such a publié trust or not. Section 92 also requires that it should be filed 
for the purpose of obtaining the specific reliefs- mentioned in s. 92, and the 
reliefs are set out in that section. The Court has no jurisdiction to grant any 
relief in a suit filed under s. 92 other than the reliefs mentioned in that gec- 
tion, and it is perfectly true that the bar of res judicata cam only apply to a 
subsequent representative suit provided the earlier suit, if filed under a. -92, 
has been properly filed for obtaining the necessary reliefs. When we look at 
suit No. 488 of 1934 there ia a clear averment that there is a public charitable 
trust created by Putlibai and it is in respect of this trust that certain reliefs 
are sought. : The reliefs sought are the.reliefs mentioned. in-s. 92, relief with 
regard to accounts, relief,for appointment of trustees, and relief with regard 
to the framing of a scheme. But-what is pointed out is that'the very first relief 
is a relief which is outside the ambit of s. 92 and that relief is a. declaration 
sought that thé propertie in suit are public charitable trust propérties’ dedi- 
cated for the purposes of religious’and charitable nature for the use and benefit: 
of the Hindus and that'the defendants have no interest in the said trust pro- 
perties. It is said that a ‘declaratory relief of this character cannot fall within 
the ambit of s. 92.. It is.perfectly trge that’a suit for a declaration that a pro- 
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perty is impregsed with a trust which is.a public charitable trust does not fall 
‘within the purview of s. 92. It was so held by the Privy Council in Abdur 
‘Rahim v. Mahomed Barkat A.t But every suit which asks for a declaration 
is not necessarily a declaratory suit in the strict sense of the term. Wo in this 
Court are familiar with hundreds of plaints where declaratory reliefs are asked 
for as a matter of course when really no declaratory relief is required, nor 
would the Court grant a declaratory relief. When we look at the plaint in 
suit No. 438 of 1984, it is clear that: all the reliefs sought by the plaintiffs, 
which as already pointed out fall within the ambit of s. 92, could have been 
granted without the plaintiffs asking for a declaration. If the very basis of a 
suit under s. 92 is that there has to be a public charitable trust hpfofe any 
relief could be granted by the Court, then a declaration to that effect seems to 
be unnecessary and only a lusage. Therefore, in our opinion, the decla- 
ration sought by the plaintiffs in suit No. 438 of 1934 was either unn 

or was merely incidental'to their obtaining the necessary relielasunder s. 92. 
Therefore, it could not be said of this suit that by reason of the fact that a 
declaration with regard to the properties being dedicated for purposes.of reli- 
gious and charitable natwre was sought, it changed the.nature of the suit.and 
the suit ceased to be a representative suit under s. 92. 


The Supreme Court in a recent decision in Pragdasjs v. Ishwarlalbhas* has 
taken the view that although a suit for a declaration that a’ certain property 
appertaing to a religious trust lies outside the scope of a. 92, still when the 
defendant denies the existence of a trust, a declaration that the trust does 
exist might be made as ancillary to the main relief claimed under the section 
if the plaintiff is held entitled to it. With respect, this principle, which cor- 
rectly enunciates the law with regard to declarations in suita under s. 92, 
applies m full vigour to the facts of the present case. If the earlier suit had 
been contested and if the issue with regard to the-nature of the rr had 
been fought out, it would have been perfectly competent to the Court to give 
a declaration that the property was subject to a public charitable trust and - 
then proceed to give the necessary reliefs under s. 92. 

But it is urged by Mr. Laud that whatever might have been the position, if 
the suit had been contested and the reliefs had been ultimately granted to the 
plaintiffs as prayed for by them in the plaint, the fact that the suit ended in 
a consent decree completely alters the complexion of the matter. It is said 
that once the parties compromised the suit, the declaration m the consent 
decree that the properties in suit were the absolute private properties of 
the defendants is a declaration which can only bind the plamtiffs to that 
suit and cannot bind the Hindu community whom they represented. It is said 
that under these circumstances the declaration given by the Court is merely 
an obiter dictum and was not necessary or material for the granting of the 
reliefs required under s. 92 as those reliefs were never granted. Again, turn- 
ing to the Supreme Court decision on which reliance is placed for this submis- 
sion, the facta there were that a suit under s. 92 was filed in the District Court 
and the District Judge raised the issue whether the properties were public 
charitable properties. He decided the issue against the plaintiffs and dismiss- 
ed the suit. There was an appeal to the High Court and the High Court held 
that the properties were public charitable properties and remanded the suit 
to the District Court to be disposed of on its merits) The District Court held 
that the defendant was not gnilty of misconduct, and as his removal was sought 
on that basis and certain directions were sought on that basis, it dismissed the 
suit holding that the plaintiffs had no cause of actich. The matter again went 
to the High Court and the High Court dismiased the appeal. Now, in dismiss- 
ing the suit after holding that the plaintiffs had no cause of action, both the 
District Judge and the High Court in appeal gave the declaration to the plain- 
tiffs that the properties were public religious and charitable properties. 
Therefore, while the rest of the plaintiffs’ suit was dismissed they obtained 


1 (1937) L. R. 55 I. A. 96; s. o. 30 Bom. L.R. Y4. 2 (1952) 54 Bom. L. R. 540. 
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this declaration and it was in this connection that the Supreme, Court held that 
orice the Court came to the conclusion that the plaintiffs were not entitled to 
any reliefs under 8. 92, it was not open to the Court to give a declaration in 


‘a ‘suit filed under s. 92 that the properties were public charitable trust pro- 


perties, and the Supreme Court deleted this declaration from the judgment 
of the High Court. Now; the position in suit No. 438 of 1934 is entirely dife- 
rent. If the consent decree only: consisted of a declaration in favour of the 
defendants, Mr. Laud would be right that that declaration could not possibly 
bind the Hindu community and the Hindu community would not be debarred 
from, reagitating that question in a subsequent suit. But what‘is overlooked 
is that im the consent decree, apart from the declaration given in favour of 
the defendants with regard tọ the part of the property in suit, the plaintiffs 
have obtained the relief they sought under s. 92, with regard to the other part 
of th® property. As already pointed out,:with regard to the 3,000 square 
yards whichWwere set apart for trust, the plaintiffs got all the reliefs they 


wanted under s. 92. They got trustees appointed, they had a scheme framed, | 
_and they had the recognition by the defendants that to the extent of this pro- ~ 


perty there was a publie charitable trust. Therefere, it would be wrong to 
assume that the consent decree in suit No. 488 of 1934 merely gave a declara- 
tion in favour of the defendants’ title. 

It has been suggested by Mr. Laud that even if an issue is raised in a suit 
under s, 92 as to whether a certain property is public charitable property,, the 
finding on that issue would not constitute res judicata in a subsequent suit, 
and Mr. Laud was at pains to emphasise that the finding on that issue would 
be nothing more than merely, to use the language of the Privy Council jin a 
case, an argumentative-step towards the ultimate reliefs that the Court would 
grant in a suit under s. 92. It is, therefore, seriously urged that a finding one 
way or the other, whether the property is private property or public charitable 
property, can never be finally decided in a suit under s. 92, and that question 
can be reagitated in subsequent suits. In our opinion, that -contention is 
wholly untenable. If the very basis of a suit under s. 92 is the existence of a 


‘public charitable trust, then it cannot be said that an issue as to whether there 


is a public charitable trust or whether the property is private property ,is 
merely an incidental issue or a mere argument leading up to the final decision. 
Unless the Court decides that there is a publie charitable trust, the Court 
would have no jurisdiction under sg. 92 and the plaintiff could not obtain any of 
the reliefs which he seeks. Therefore, an issue tried in a suit under s. 92 with 
regard to the nature of property would operate as res judicata in a subsequent 
suit filed between the same parties. It is true that-in suit No. 438 of 1934 no 
such issue was tried and decided, but this argument has been advanced by 
Mr. Laud for the purpose of submitting that a declaration in a consent decree 
with regard to the nature of the property cannot stand on a higher footing 
than an issue actually decided in the suit, and according to Mr. Laud if a find- 
ing on an issue with regard to the nature of thé property cannot operate as 
res judicata, much less can a declaration with regard to that property in a 
consent decree. $ 

But the real and substantial point that has been urged’ by Mr. Laud is that 
the cause, of action in suit No. 488 of 1934 and in the present suit are different 
and, therefore, s. 11 of the Civil. Procedure, Code has no application. Now, 
what s. 11 requires-is not that the causes of action in the two suits must be 
identical, but that the matter directly and substantially in issue in the sub- 
sequent suit ahould alsoebe directly and. substantially in issue in the former 
suit. It will be noticed that under s. 11, not only the suit itself may be barred 
but also an issue, and, therefore, what we have to consider is whether a parti- 
cular issue which the plaintiffs seek to be tried in this suit was directly and 
substantially the same-in the earlier suit, and in this connection what ig said 
is that in the present suit the plaintiffs are seeking a relief on the basis of.a 
customary right enjoyed by the Hindu community and it is pointed ont that 
in the earlier suit thè clai was mgde‘on the basis of a dedication made by 
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Putlibai and, therefore, it is said that the matters in issue’in the two suits 
were different and the decision in the earlier suit cannot operate as res judi- 
cata, When one analyses the matter a little more closely, it becomes clear that 
the rights that the plaintiffs ‘were claiming on behalf of the Hindu community 
in suit No. 488 of 1934 were the same as are now being claimed in the present 
suit. It is true that there was a contention in the earlier suit that there was 
a public charitable trust. There had`to be such a contention because the suit 
was under s. 92. It is also true-that reliance was placed upon a dedication 
by Putlibai. But what is significant is that the plaintiffs in that suit did not 
rely upon any written trust. What they relied upon was a long and conti- 
nuous user of certain rights by members: of the Hindu community and “what 
was in issue in that suit was whether the members of the Hindu community 
had used as a matter of right the property in suit for the ee of religious 
ceremonies. Now, that is. the exact issue which arises in the present suit. 
What is in issue in the present suit is whether the Hindu cesgamunity had 
performed these religious ceremonies-for a long and continuous period so that 
they. have become entitled to these rights as customary rights. - In our opinion, 
what we have to look at ig not the legal form which is given to the right claim- 
ed by the plaintiffs, but-what is the real and substantial right claimed. Whether a 
dedication in law can be inferred from a long and continuous user by. the 
Hindu community or a customary -right can be inferred; the real matter in 
issue was the user: by the members of the Hindu community. That is what 
. tħe plaintiffs contended and that is what the defendants disputed, and the 
‘result was a compromise. In the nt suit the plaintiffs are putting forward 
the’ same contention and the defendants are contesting the plaintiffs’ claim. 
Therefore, in our opinion, there is no substance im the contention that the 
matters in issue in the two suits are not the same. | 
: The second contention of substance advanced by Mr. Laud is that inasmuch 
as suit No. 438 of 1934 was a suit filed under-s. 92, a consent decree passed in 
that ‘suit cannot operate -as res judicata, and it is urged that whatever might 
be the position with regard to a consent decree in other suits, the position is 
different with regard to a suit under s. 92. Before we look at the authorities, 
let us look at the principle of the matter. A suit under s. 92 is undoubtedly a 
representative: suit. It is filed with the consent of the Advocate General, the 
Advocate General represents charity, he is the custodian of charity, and the 
relators to whom he gives his consent for filing the suit file the suit not on their 
behalf but on behalf of the community or a section of the community who is 
interested in the charity. It-is said that a decision arrived st after a contest 
im such a suit stands on a very different footing from a compromise, because 
It ig sald that a whole community should not be bound by. a decision which is 
not a decision arrived at after a judicial examination of the claims made by 
the parties. It is said that in the casé of private parties, parties know their 
own interests and they are free to compromise in any way, but when the rela- 
tors seek to bind a whole community or. a section of the community, they can 
only do so provided the Court itself has given a judicial determination. It 
would be most unsatisfactory it is said, if by teason of a compromise arrived 
at in a snit under g. 92 a’community should lose its important rights. . We are 
told that in this Very’ case by the compromise arrived at in.the earlier suit a 
.declaration was made in favour of the defendants and against the Hindt: com- 
munity, and it is difficult to believe that: the whole community was conscious of 
what was happening and, therefore, to prevent the Hindu community from 
now reagitating this question and getting a proper decision from’ the Court 
would be to lay down aprinciple-of a most dangerous character. Now, as a 
matter of fact, as we have already -pointed out, the compromise in suit No. 438 
of 1934 was arrived at after every possible precaution had been taken and we 
refuse to believe that any Court would sanction:a compromise in a represen- 
tative suit unless it was fully satisfied that the proposed compromise was known 
to those who were going to be affected by it and the compromise was in the 
interests of those who were represented m the suit. But whether proper pre- 
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caution should. be taken or not in a suit under s. 92 when the parties wish io . 
“compromise, has really nothing to do with the principle of the matter. Ifa | 
consent decree under s. 92: does fall within the purview of s. 11 or the principle 
of res judicata, then effect must be given to it irrespective of the question as 
-to whether it is not advisable that consent decrees in representative suits should 
only be passed .after proper saf ds have been laid down Turning to 
a 11, it cannot be disputed that if suit No. 488 of 1934 had been heard and 
finally decided, then the present, suit would have been although in the 
earlier suit the plaintiffs were formally different from the plaintiffs in the pre- 
ment suit, because Explanation VI to s. 11 provides: 
a oera litigate Gong fide lacresmect ai a aheratna marihi , 
, od in common for themselves and othérs, all persons interested in such right shall, for the 
' purposes of this section, be deemed to claim under fhe persons so litigating.” i 
Theřefore, i in the earlier suit the persons interested were the Hindu community 
and in thf§“suit the persons interested are also the Hindu community, and, 
therefore, for the purpose of this Explanation the parties to the two suits are 
the same, and if-the earlier suit had been heard ‘and finally decided, apart from 
other questions with which we ‘have already dealt» clearly the decision in the 
earlier suit would operate as res judicata for the purposes of the present suit. 
_ The only question, therefore, is whether a compromise or `a consent decree 
ean ‘be considered to be a suit or an issue which’ has been heard and finally 
- decided. If the view taken is that ‘‘heard and finally decided’’ must be strict- 
ly and literally construed and there must be an'‘actual -hearing by the Court 
of the issue or the suit and an actual’ decision tn invitum by the Court, ‘then 
no consent decree can operate as res judicata. Section 11, as just pointed out, 
makes no distinction by reason of Explanation VI between a representative suit 
_which is heard and finally decided and a suit which is not a representative suit 
and ‘which is between private parties. Therefore, whatever view one might 
take, that view must apply equally to a consent decree between private parties 
and a consent decree taken jn a representative suit. On. principle it 1s well 
settled that a consent decree operates as ap estoppel.” It is ‘an estoppel 
by record and parties are stopped from contendi contrary to what they have 
to in the consent decree. . But the whole of s.‘11 is based upon the: prin- 
ciple of estoppel by record and it is difficult to take the view that only- decrees 
_ in invitum and not consent decrees fall within the-purview of s. 11. But it- is 
not necessary to speculate on this matter because, as we shall presently ‘point 
‘ out, the matter now is concluded beyond all doubt that a consent decree ‘ope- 
rates as res judicata as much as a decree in invitum, if the conditions laid down 
in s. 1l-are complied with. 


As far as this High Court is concerned, as far, back as Lakshmishankar v.- 
Vishnurom,’ Mr. Justice Candy and.Mr. Justice Crowe pointed out at p. 85 
that it has always been the law that a judgment by consent raises an estoppel 
just in the same way as a Judgment after the Court has exercised its judicial 
discretion; and a little later in Bhaishanker Nanabhat v. Morarji Keshavfi & 
Co.,* Mr. Justice Beaman held that á consent decree had to all intents and pur- 
poses the same effect as res judicata as a decree passed per invitum and this 
notwithstanding the words in s. 11 of the Civil Procedure Code “has been 
heard and finally decided. ”? 

" The matter is really concluded by a recent decision of the Supreme Court in. 
Shankar Sitaram Sontakke v. Balkrishna Sitaram Sontakke.2 At p. 107 the 
arad, Judgæ of the Supreme Court point out. 

if aell settled (ha aeann dieresia Liadine Goon he paces erddi 
Pg R E The compromise having béen found not to be vitiated by 
ee oe A 
the binding force of res judicata.” 


I (1899) L'L. R. 24 Bom. 77, s. ò. 1 Bom. L. R. 950 i 
R. 534. 3 [1955] 1 8. 0. R. 89 o  - 
3 (1911) L L. R. 36 Bom. 288, s. o. 18 Rom. 


- 
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If, therefore, a. cpnsent decree has the same force as a decree in invitum and 
çah operate as res judicata under a. 11, then it is obvious that by reason of 
Explanation VI no distinction can be made between a consent decree in a repre- 
sentative suit, whether under O. I, r. 8, or under s. 92, and a consent decree In 
a suit between private parties. In our opinion, the position would have been 
inarguable but for the fact that the Privy Council m the Judgment already 
referred to (Abdur Rahim v. Mahomed Barkat Ali) expressed a doubt 
whether persons instituting a suit on behalf of the public have the right to 
bind the publie by a compromise decree, though a decree passed against them 
on & contest bind the public, and this doubt arose in the minds of their Lord- 
ships of the Privy Council, with respect, because of a Scottish case in denkins 
v. Bobertson," and when we` turn to that decision it does seem to lay down 
that a decree obtained by arrangement between the contending parties, the 
Court bestowing no judicial examination. on the meritas of the questiony can 
never be res fudicata. But the facts of the case were very striking. The 
plaintiff in that suit actually succeeded: in the trial Court and obtained the 
verdict of the jury in favour of the rights of the public. An application was 
made to set aside the verdict of the jury and for a retrial and at that stage the 
plaintiff submitted to a dismissal of the suit on his being paid the costs of the 
-litigation. Therefore, in a sense, thig was what might be described as a pur- 
chased compromise. But that is not all. ` As was explained in the English 
decision in In re South American and Mexican Company: Ex parte Bank of 
England,® under the law of Scotland: one person is allowed, if he chooses, to 
represent the public,’ and apparently according to the law of Scotland 
the result of the action binds the public at large. If, therefore, an individual 
could file a suit in Scotland on, of the public without the safeguards of 
a. 92 or without the safeguards of O. I, r. 8, obviously one is not surprised that 
the Scottish Court should take the view that such an individual cannot bind the 
public by a compromise decree. But in this English judgment the principle 
of a consent decree operating as res judicata is again emphatically reasserted 
and Mr. Justice Vaughan Williams at page 45 says: ` 

“_..It has always been the law that a judgment by consent or by default raises an 
estoppel fust in the same way as a judgment efter the Court has exercised a fudictal’ dis- 
cretion in the matter.” 
And Lord Herschell, L. C. in his Judgment at page 50 says: 

“...The truth is, a judgment by consent is Intended to put a stop to litigation between 
the parties fost as much as Js a judgment which results from the decision of the Court 
after the matter has been fought out to the end. And I think it would be very mischiev- 
ous tf one were not to give a fair and reasonable interpretation to such judgments,’ and 
were to allow questions that were really involved in the action to be fought over again 
in a subsequent actian.”. . l . 

. One has only to consider for a moment what the effects of our accepting 

Mr. Land’s contention would be, in order to realise that the law could nòt be 
go absurd or anomalous. If we were to take the view that no consent decree 
in a suit under s. 92 can ever prevent subsequent litigation with regard to the 
same matter, it will be impossible to expect parties to sit down and arrive at a set- 
tlement which would be clearly beneficial to charity and to the public. Although 
g. 92 is a dead letter in this State, we have now the Bombay Public Trusts Act 
which by s. 50 almost in terms reproduces s. 92 with this distinction that instead 
of the Advocate General’s sanction, the sanction of the Charity Commissioner — 
is obtained. If the law were what is suggested by the appellants, then in several 
suits that are filed under s. 50 a compromise would ast become impossible 
becanse it would be futile for parties to arrive at a settlement if there was no 
certainty that they would be putting an end to the litigation. Therefore, in 
our opinion, both on principle and on authority, -there is no substance in the 
contention that a consent decree in a suit under g. 92 should be put on an entire- 
ly different footing-from a consent degree in other sųits, ; a 

1: (1867) L. R.L E L. 80.117, 2+ tel E805- Oh, Bro - sa. 

L. R.—81. a l 
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In our opinion, therefore, the learned Judge below was right in the conelu- 
sion he came to, The result is that the appeal fails and is dismissed with costs. 


Appeg) dismissed. 





Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T. Desai. 


K. M. MOTWANI v. ALBERT SEQUEIRA.* 

Presidency Small Cause Courts Act (XV of 1882), Secs. 4, 45, 41, €7--AppHcation made 
under s. 41 by sub-tenant for possession of premises given by him to plaintiff on leave 
and Ucense—Sub-tenant’s tenancy determined before date of such application by 
reason of determination of tenant’s tenancy by landlord—Whether sub~tenont’s 
opplcation under s. 41 constitutes trespass and plaintiff entitled to compensation under 
a. 47. ea” 


The Explenation to s. 43 of the Presidency Bmall Cause Courts Act, 1882, must be 
read into s, 46 of the Act. Therefore, if an applicant cannot obtain an order for pos- 
session by reason of his title having determined owffg to the Explanation to s. 43, 
, then if he makes an application, such an application constitutes trespass and the occu- 
pent can file a sult and complain of that trespass and suoceed in obtaining compen- 
sation. 

Certain premises were let out by the landlord to one R prior to December 1947, and 
on December 1, 1947, R sub-let the premises to the defendant. The defendant gave 
leave and license to occupy the premises to the plaintiff in October 1948. The land- 
’ Jord filed a suit in ejectment against R as he did not pay rent and obtained a decree 
in February 1950. The landlord sought to execute the decree but the plaintiff obstruct- 
ed and in these obstruction proceedings on September 13, 1850, an agreement was 
arrived at between the plaintiff and the landlord by which the latter recognised the 
plaintiff as his tenant. The defendant then filed an application under s. 41 of the 
' Presidency Small Cause Courts Act, 1882, In the Small Causes Court, against the 
plaintiff, contending that the plaintiff was his licensee, that he had terminated the 
Heenge, and he was entitled to an order of efectment. An order was made In favour 
of the defendant. The plaintiff thereupon filed a suit under s. 47 of the Act in the 
City Civil Court alleging that the order obtained by the defendant constituted a 
trespass and he was entitled to compensation for the trespass:— 

Held, that in the circumstances of the case, the Small Causes Court could not have 
passed an order for possession in favour of the defendant, inasmuch as the title, by 
virtue of which"he gave a license to the plaintiff, had determined previous to the date 
of his application, and 

that, therefore, the application made in the Small Causes Court constituted tres- 
pass against which the plaintiff was entitled to complain. 


Onz Abdul (defendant No. 2) who was a landlord, let out certain premises 
situated at Byculla in Bombay, prior to December 1947, to one Robert Nicolas. 
On December 1, 1947, Robert Nicolas sub-let the premises to Albert Sequeira 
(defendant No. 1). Defendant No. 1 in October 1948, gave leave and license 
to occupy these premises to K. M. Motwani (plaintiff). Defendant No. 2 filed 
a suit against Robert Nicolas for ejectment on the ground of non-payment of 
rent and he obtained a decree for ejectment. On February 3, 1950, defendant 
No. 2 sought to execute the decree but the plaintiff obstructed and in these 
obstruction proceedings an agreement was arrived at on September 18, 1950, 
by which defendant No. 2 recognised the plaintiff as his tenant. Thereafter 
defendant No. 1 filed an &pplication in the Small Causes Court, Bombay, against 
the plaintiff for ejectment under s. 41 of the Presidency Small Cause Courts 
Act, 1882. An order for ejectment was passed in favour of defendant No. 1 
on September 21, 1953. The plaintiff filed the present suit on December 7, 
1958, under s. 47 of the Act against the defendants in the Bombay City Civil 


*Decidead, April 33, 1958. First A No. J City Civil Court @4 Bombay, jn Buit 
743 of 1060, from the decision of B. J. Diwgn, No. 2473 of 1963. ees 


1988.1] K. M. MOTWANI v. ALBERT SHQUEIRA (A.C.J.) 1283 


Court, alleging inter alia that the order obtained by defendant No. 1 under’ 
s. 41 constituted a trespass and that he was entitled to compensation for the. 
trespass, The trial Judge dismissed the suit, observing in his Judgment, as 
follows :-— 


“This leaves me now with the question as to whether, to use the language of s. 46 
of the Presidency Small Cause Courts Act, at the time of applying for an order in eject- 
ment under s. 41 of the Act, the defendant No. 1 was entitled tọ the possession of the 
suit premises, because if he was not so entitled, then he can be said to have committed 
an act of trespass against the plaintiff. In this connection, Mr. Nain has argued in the 
alternative, that, even assuming that tht plaintiff was a licensee of the defendant No. 1, 
in view of the explanation to s 43 of the Presidency Small Cause Courts’ Act, the 
defendant No. 1 was not entitled to the possession of the sult premises. The explana- 
tion to that section is. in these terms ‘Tf the occupant proves that the tenancy was 
created or permission granted by virtue of a title which determined prpylous to the 
date of the application, he shall be deemed to have shown cause within the meaning 
of this section.’ According to Mr. Nain, in October 1948, when the plaintiff was put 
into possession of room No. 30, the defendant No. 1 was a sub-tenant from Nicolas, and 
that, on that date, Nicolas was a contractual tenant of the defendant No. 2, and defendant 
No. 1 in turn was a contractual sub-tenant from Nicolas. It is common ground that 
Nicolas's tenancy was terminated by a notice to quit served by the landlord in October 
1948 and thereafter a decree in ejectment was passed against Nicolas sometime in Feb- 
ruery 1850. Thus Mr. Nain has argued that the contractual sub-tenancy of defendant 
No. 1 was converted into a statutory tenancy by virtue of the operation of s. 14 of the 
Bombay Rents, Hotel and Lodging House Rents Control Act, LVII of 1947. Therefore, 
the title by virtue of which the permission was granted to the plaintiff to occupy the suit 
premises had determined on the date of the application. Now, one argument against this 
contention of Mr. Nain is that the explanation to s. 43 of the Presidency Small Cause 
Courts Act is for the guidance of the Small Causes Court, and that explanation merely 
shows under’ what circumstances the occupant can be said to have shown cause to the 
application in ejectment under s. 41 of the Act. So far as I am concerned, all that I: 
have to consider is whether at the date of applying for the order in ejectment defendant 
No. 1 was entitled to the possession of the sult premises, and s. 4 of the Presidency 
Small Cause Courts Act has no bearing on that aspect of the matter Hf he was so en- 
titled. The fact that at the date of putting the plaintiff into posseesion he was entitled © 
in a different capacity has no bearing on the question before me. Even assuming that 
the explanation to s..48 has any bearing, In my opinion, the fact that instead of being a 
contractual tenant defendant No. 1 had become a statutory tenant of defendant No.. 2, 
the landlord, does not mean that the title by virtue of which the occupant, the plaintiff, 
was put into possession had been determined previous to the date of application for 
ejectment, 

E r EENE att EE REE A od ae et Cea Awe ee aoe: 
a sub-tenant who is deemed to be a tenant of the landlord by virtue of s. 14 of the 
Act, is a statutory tenant. To this contention of his, nobody can have any objection. 
He has furthet argued, relying on various decisions of our High Court, that a statutory 
tenant has no right or estate in the property but has merely a right to remain in. pos- 
seesion of the premises. In support of this contention of his, he has relied upon a 
decision of Mr. Justice Bhagwati in the case of Rodrigues In re reported in (1944) 46 
Bom. LR. 916, and the passage on which he has relied is at p. 918. There, Mr. Justice 
Bhagwati has cited a passage from Halsbury’s Laws of England, Hailsham edition, Vol. XX, 
at p. 334. That passage is in these words: ‘A statutory tenant has no estate or property 
as tenant, but merely a personal right-to retain posession gf the property.... He can- 
not assign his interest or transmit ft by will. On his bankruptcy, his interest will not 
pesg to his trustee, nor can he, by declaring that he holds aa trustee for another, con- 
fer on that person any right to possession. He may not sublet the whole of. the pre- 
mines, though he may sublet parts if he is not restricted from so doing under the origi- 
nal contract of tenancy.’ To the same effect is the decision In the case of the State of 
Bombay v. Virendra Motabhoy, ee and the relevant passage occurs 
et pego 635. There it is observed: ‘...it could pot be gaki of this flat that it wee let to 
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Mra. Coultrup. Agia Goce be sete -was Ghat shai wen Sn ipomseaion and Gist passeasion 
was protected by the Rent Restriction Act.’ He has further relied upon the decision in 
"Keeves v. Dean: Nunn v. Pellegrini, [1924] 1 K.B. 685, and also on the decision in John 
Lovibond & Sons, Ltd. v. Vincent, [1929] 1 K.B. 687, in support of the proposition that a 
statutory tenant is entitled as of personal right to remam in possession of the premises 
and he has no right or interest or estate In the property as such. Basing his argument 
upon this well recognised principle, he has argued that a statutory tenant, if he is out 
of possession of the premises, cannot take any action or file a suit against his licensee 
whose licence has been terminated for ejecting that person. According to Mr. Nain’s 
argument, once a statutory tenant goes out of possession, his rights come to an end. For 
that purpose he has relied upon the decision in John M. Brown Ld. v. Bestwick, [1951] 
1 KB. 21, and upon the decision in Brown v. Brash and Ambrose, [1948] 2 KB. 247. 
Now, it must be observed that these two decisions werg In cases between statutory tenants 
and landlords. There was no question in these two cases of the statutory tenant taking 
any action against a mere outside trespasser. It is clear, in view of the provisions of 
the Bombay Rent Control Act, that a statutory tenant is entitled to remain in possession 
of the premises, and further that so long as he is entitled to that possession it follows as 
a corollary under the ordinary law of the land that no pegon can disturb his possession. 
A licensee is a person who would be a trespasser but for the Ucence granted to him, 
and the moment the Hoence is determined he becomes a trespasser. It is clear, therefore, 
that a statutory tenant who has a right in him to retain possession of the premises 
against the whole world as also against the landlord is able to file a suit against all 
trespassers in order to see that his possession is protected. It would be a strange thing 
indeed if the effect of the legislation enacted to protect the rights of a statutory tenant 
would be that he is deprived of his right to protect that possession by filing suits against 
trespamers. If Mr. Nain’s contention were right, a statutory tenant would not be en- 
titled to file a suit under the provisions of s. 8 of the Spectfic Relief Act against any 
trespasper even though he has been forced out of possession. According to Mr. Nain’s 
argument,, his only remedy would be under a. 9 of the Specific Relief Act where no 
question of title would be involved. If by chance a period of str months elapses and 
the provisions of s. 9 are not applicable, according to Mr Nain’s argument, a statutory 
tenant would be completely helpless. Mr. Nain has also argued that since a statutory 
tenant is a creature of the Bombay Rent Control Act, his rights and remedies must also 
. be looked at within the four corners-of the Bombay Rent Control Act. But this argu- 
ment is fallacious, because there is no restriction put upon the rights of a statutory 
tenant in the Bombay Rent Control Act. The only restriction which has been put by 
the provisions of the Act is on the right of’a landlord to evict his tenant, and no more. 
The Bombay Rent Control Act is a piece of legislation governing the relations of Jand- 
lords and tenants; it cannot help the Court in arriving at a conclusion relating to the 
rights of a statutory tenant qua the outside world. I, therefore, reject these conten- 
toms of Mr. Nain and hold that a statutory tenant is entitled to take proceedings in 
eviction against a licensee of his whose licence has been determined.” 


The plaintiff appealed to the High Court. 


8. H. Lula, with R. C. Bhavnani and R. C. Sippy, for the appellant. 
Y. T. Valavalkar, for respondent No. 1. 
H. V. Varde, for respondent No. 2. 


Cuacua C.J. This is an appeal against the decision of the learned City Civil 
Court Judge Mr. Divan dismissing the plaintiff’s suit which was filed under 
8. 47 of the Presidency Small Cause Courts Act. 

The undisputed facta are that respondent No. 2 is the landlord and he let 
out the premises in suit prior to December 1947 to one Robert Nicolas. Robert 
Nicolas sub-let the premises to respondent No. 1 on December 1, 1947, and 
respondent No. 1.gave leave and license to occupy these premises to the appel- 
lant in October 1948. As Nicolas did not pay rent to the landlord, the land- 
lord- filed a guit for ejectment and in Febrnary 1950 he obtained a ‘detres. 
When he sought to execute the decree, the appellant obstructed and in these | 
obstruction proceedings on September 18, 1950, an agreement was artived at 
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between the a t and respondent No. 2 by which respondent No. 2 recog- 
nised: the app eat as his tenant. Respondent No. 1 fled an application in the 
Small Causes Court under s. 41 contending that the appellant was his licensee, 
that he had terminated the license, and he was entitled to an order of eject- 
ment, An order was made in his favour and the appellant then filed the suit 
from which this appeal arises, alleging that the order obtained by respondent 
No. 1 constituted a trespass and he was entitled to compensation for the tres- 
pass. This is the suit which the learned Judge dismissed and which necessi- 
tated this appeal ; 

The contention urged by Mr. Lulla before us is that when the contraetual 
tenancy of Nicolas terminated, either when respondent No, 2 gave a nétice ter- 
ae his tenancy or even when the decree for eviction was passed in Feb- 

1950, the sub-tenancy of*respondent No. 1 came to an end. The license 

given to the appellant by respondent No. 1 was by virtue of title that he 
was a sub-tenant. It is only that title that entitled him to give thé licanse and 
that title determined ag soon as the tenancy of Nicolas came to an end, and 
therefore according to Mr. Lulla it was not competent to respondent No. 1 to 
maintain an application under s. 41, nor could he have obtained an order under 
the provisions of Chap. VII of the Presidency Small Cause Courta Act, and 
the order having been wrongfully obtained the application constitutes a tres- 
pass and he is entitled to succeed. The answer given by Mr. Valawalkar is 
that although the contractual sub-tenancy of respondent No. 1 determined, he 
became a statutory sub-tenant by reason of s. 14 of the Rent Act because at 
the date when the sub-tenancy was created the sub-tenancy was not illegal and 
that the sub-tenancy created before the Rent Act came into force was protected 
under s. 14. In order to decide which of these rival contentions is sound, we 
must look at the provisions of the relevant sections. 

The jurisdiction conferred upon the Small Causes Court under Chap. VII is 
& very special and limited jurisdiction. It entitles parties to recover posses- 
gion by a summary procedure. No suit has to be filed; only an application has 
to be made; no decree is passed; only an order for ejectment is passed. But 
the summary right to obtain ion can only be exercised strictly within 
the limits laid down by Chap. VIT i taelf. There is nothing revent a party 
from obtaining possession in the ace Courts of the land it he has a right 
to possession under the ordinary law. But when a party comes to the Small 
Causes Court under Chap. VII and makes an application, he must satisfy the 
Court that his application is maintainable and that he is entitled to the order 
as provided by that Chapter. 

Now, bearing this background m mind, what is emphasised by Mr. Lulla is 
the Explanation to s. 43, and that Explanation lays down that 

“If the occupant proves that the tenancy was created or permission granted by 
virtue of a title which determined previous to the date of the application, he shall be 
deemed to have shown cause within the meaning of this section.” 

In other words, if the person in possession against whom an application is made 
establishes that the title of the applicant by virtue of which he obtained posses- 
gion has come to an end or has determined, then the applicant would fail to 

et the order of possession. As the Explanation says, the occupant would be 

eemed to have shown cause within the meaning of the section, and if he has 
shown cause then the applicant would not be entitled to an order for posses- 
gion. Turning to s. 46, which defines what constitutes trespass, the second 
paragraph of that section provides: 

Bey etic Gave teas RNE E EEE taal eine E 
aforesaid, entitled to the possession of such property, the application for such order, 
though no possession is taken thereunder, shall be deemed to be an act of trespass 
committeed by the applicant against the occupant.” 

Section 47 gives the right to a party to challenge the application for possession 
made under s. 41 by filing a substantive suit and complaining of trespass, and 
it the plaintiff succeeds in such a suit, thg decree in that suit supersedes the 
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, order of posession (if any) passed under Chap. VIL Therefore, in effect and 
in substance, the suit filed by the party in occupation, although termed to be 
a suit for trespass, is really a suit challenging the application for possession 
made by summary procedure to the Small Causes Court under Chap. VIL 

What is urged by Mr. Valawalkar is that although the contractual tenancy 
of respondent No. 1 might have determined, he was a statutory tenant and, 
therefore, at the timfe when he applied for the order he was entitled to the 
possession of the property. If that be so, the order which he has obtained can- 
not constitute trespass within the meaning of s. 46. The question that we have 
to decide is whether for the purpose of construing the expression ‘‘entitled to 
the Posagssion of such property’’, we have got to incorporate the Explanation 
to s. 43. The learned Judge below has taken the view that the lanation 
to s, 48 is only intended for the Small Causes Cqurt and not for the City Civil 
Court. We find it difficult to accept that view. If what we have just said is 
correct thatthe object of filing the suit under s. 47 is substantially to challenge 
the order passed by the Smali Causes Court, then it stands to reason that if 
by reason of the Explanation to s. 43 the applicant is not deemed to be entitled 
to possession and is not entitled to an order under Chap. VII, then it cannot 
be said that at the date when he made an application for the purpose of s. 46 
he was entitled to possession of the property. Lf he was entitled to the posses- 
sion of the property under s. 46, then he was entitled to an order for possession 
under Chap. VIL But by reason of the Explanation to s. 43 it is clear that 
he is not entitled to an order for possession if the title, by virtue of which he 
claims possession, is determined. Therefore we must reconcile s. 48 and g. 46 
und the only way these two sections can be reconciled is by reading the Expla- 
nation to s. 48 into s. 46. In other words, by reason of this reconciliation 
between the two sections the position in law would be that if an applicant can- 
not obtain an order for possession by reason of his title having determined and 
by reason of the Explanation to s. 43, then if he makes an application, such 
an application constitutes trespass and the occupant can file a suit and complain 
of that trespass and succeed in obtaining compensation. 

The other’ contention urged by Mr. Valawalkar is that strictly the title of 
respondent No. 1 never determined; a contractual title merged into a statu- 
tory title; and therefore even according to the Explanation to s. 48 there is no 
difficulty in the way of respondent No. 1 obtaining an order for possession 
under Chap. VII. Now, there is a clear fallacy underlying that argument. 
- The only right to possession on which Mr. Valawalkar’s client can rely is the 
statutory possession which the Rent Act affords him. But that statutory pos- 
session can only become a right when the contractual title has determined. It 
is precisely because the contractual title comes to an end that the statute steps 
in and gives protection to the tenant or the sub-tenant. Therefore it is futile 
to urge that the title, by virtue of which respondent No. 1 gave the license to 
the appellant, did not determine. It did determine, and the most that could 
be said is that on the determination of that title the sub-tenant became entitled 
to the statutory protection under s. 14 of the Rent Act. 

There is another aspect of the matter to which attention might be drawn. 
The protection given to a sub-tenant under s. 14 does not confer any title in 
land. It is not an interest in land or an estate in land which s, 14 creates. It 
is now well settled that the protection which the Rent Act gives to a tenant or 
a sub-tenant is a personal right, not a right in property, and what the Expla- 
nation to s. 48 contemplates is title and not a personal right. In any view of 
the case, the sub-tenant’s title came to an end and there was no title in substi- 
tution of that title. What came into existence is a personal right. 

There is also force in Mr. Lulla’s contention that it is anomalous and ilogi- 
cal to permit a person who is no longer in possession to assert that he is en- 
titled to possession under Chap. VII of the Presidency Small Cause Courts Act 
because he has become 4 statutory sub-tenant, He is, if one ean describe him 
ao, a statutory sub-tenant not in possession, and a statutory sub-tenant not in 
possession seeks to protect his possession, as it were, by resorting to an appli- 
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cation under Chap. VI. It has bean pointed out to us that it may lead to 
serious hardships, difficulties and anomalies if a change in a title or a merger 
of a title would disentitle a person who gave a license or created a tenansy 
from proceeding under Chap. VIL Now, the reason for thé Explanation to 
s. 48 is to prevent the Small Gauses Court, which is a Court of summary juris- 
diction, from inquiring into and investigating into questions of fact. Lf an 
application under Chap. VII can be maintained by a person not under the 
original title but under a different or subsequent title, then the Small Causes 
Court would have to go into questions ‘of title, and that is exactly what the 
Legislature wanted to prevent. If Chap. VII was intended for simply appli- 
cations by a person who has given a license or who has let out premjses and 
who wants possession back, the application raising no question of title then 
it is clear that it was not contemplated by the Legislature that under Chap. VII 
the Small Causes Court should go into difficult questions of title. Further, no 
question of hardship can possibly arise because a sub-tenant ora landlord or 
a tenant cannot maintain an application under Chap. VII by reason of the 
Explanation to s. 43. The fact hat he cannot maintain an application under 
Chap. VIL does not depriy him of his remedy at law. All that can be said 
is that he cannot get relief by a summary procedure but he could’ maintain a 
suit under the ordinary law in the ordinary Courts of the land, and, therefore, 
in coming to the conclusion that we are, we are not in any way depriving any 
person of any substantive right. The application of the Explanation to s. 48 
at the highest will only act to the prejudice of the party only to this extent 
that he would have to file a substantive suit and not make an application under 
Chap. VIL 

In our opinion, therefore, in view of the facts of this case, the Small Causes 
Court could not have passed an order for powseasion in favour of respondent 
No. 1, inasmuch as the title, by virtue of which he gave a license to the appel- 
lant, had determined. If that be the correct position, then the application 
made in the Small Causes Court constituted trespass against which the appel- 
lant was entitled to complain. 

The result is, that we must allow the appeal and set aside the order passed 
by the learned trial Judge. 


With regard to the question of compensation, the injury or the damage con- 
sists in the fact that the application constitues a trespass upon the proprietory 
right of the appellant. The compensation claimed is Ra. 100 which we think 
is not unreasonable. There will therefore be a decree for the plaintiff for 

Rs, 100 with costa throughout, costs to be paid by respondent No. 1. 


oe Appeal allowed. 
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APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. C. Chagla and Mr. Justice S. T. Desai. 


WESTERN- INDIA THEATRES LTD. ~v. AS SERES SOMABHAI 


PATEL.* 


Indian Companies Act (VII of 1918), Sec. 202—Rules of the High Court of Bombay (Ori- 


ginal Side), 1957, Rule 751—Order directing petition, for winding up of Company, to 
be advertised —Whether such order appealable—Court of appeal when can interfere 
with such order passed by Company Judge—Power of attorney—What is a general 
power of attorney—How to decide whether a power of attorney is general or special 
—Crwil Procedure Code (Act V of 1908), O. HI, r. 2, as amended by Bombay High 
Court—Interpretation of. ° 

"An order passed under r. 751 of the Rules of the High Court of Bombay (Original 
Bide), 137, directing that a petition for winding up of a company should be adver- 
tised, is appealable. 

Bachharaj Factories Ltd. v. Hirjee Mills Ltd. referred .to. 

The Court of appeal would not ordinarily interfer® with the discretionary order 
passed by the Judge under r. 751. It would require a-very strong case eg. where 
the petition was not clearly maintainable, to induce the Court of appeal to interfere 
with the discretion exercised by the Company Judge in ordering advertisements ugder 
r. TSL 

However full the powers may be which are conferred upon the donee of a power 
of attorney, if they relate to one particular matter, if they are not general in the 
sense as referring to his whole business or a particular sectlon of his business or to 
all his litigation, then the mere fact that wide and full powers are conferred upon the 
donee with regard to one specific matter will not make the power of attorney a 
general power of attorney. The connotation of the word “general” ‘is that the power 
must be general with regard to the subject-matter, not general with regard to the 
powers conferred in respect of a subject-matter. What must be looked at before de- 
clding whether a power is general or special is what is the subject-matter in respect 
of which this power is conferred, and if the Court’ comes to the conclusion that the 
subject-matter is not general, that it is restricted to something speetfic, something 
particular, then the power of attorney would not be a general power of attorney. 

Varda KasturHt v. Chandrappa® and Ephraytm v, Turner, Morrison & Co." refer- 
red to. 

The proper interpretation to place upon O. ID, r. 2, of the Civil Procedure Code, 
1908, as amended by the Bombay High Court, is that although the power of attorney 
must authorise the agent to do the necessary acts, this authority must appear not in 
a special power of attorney but a general power of attorney. 

The legal consequence of a petition not being properly signed by the petitioner is 
that It is a mere irregularity which can be cured at any time. 

Ephrayim v. Turner, Morrison & Co.” and Dahysbhat Girdherdas v. Baba refer 
red to. 


Tsp facts appear in the judgment. 
Purushottam Trioumdas, with H. D. Banays and R. M. Kantawala, for the 


appellants, 
K. K. Desa, with G. K. Munshi, for the respondent. 
S. V. Gupte, with J. M. Thakore, for S. R. Hemand, a shareholder. 


N. F. Madon, for bahadur Taraporewalla, a creditor. 

J. M. Thakore, for A. C. Patel & others, as mortgagees. 

M. 8. Sanghvs, for shareholders representing 66,708 shares of Rs, 100 each. 
P. N. Bhagwat, for Narayan Investment Trust. 


* 


29 of 1958: I. O. No. 370 of 1955. 8 (1980) 82 Bom. L. R. 1178. 
1 (1954) 57 Bom. L. R. 378. 4 fisas 32 Bom. L. R. 1178. 
2 (1918) I. L. R. 41 Bom, 40, s. o. 18 Bq 5 (1952 L. R. 


May 2, 1958. O.C.J. Appeal No. L. R. 821. 
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Cnacua -C.J. „This litigation has had -a checkered: history: and-.has; gone 
through many vicissitudes and we were hoping that its history. would come to 
an end and it would have-no.more vicissitudes. Unfortunately, the litigation 
is destined for still more checkered history and to go through.some-more vicis- 
situdes. — ; 

This is an appeal from an order passed by Mr. Justice Shelat under r. 761 
of the High Court Rules, directing that the petition should be advertised. < The 
petition for winding up the appellant company was filed on November 9, 1955, 
and my brother 8. T. Desai ordered on July. 8, 1956, that it should be adver- 
tised. There was an appeal against his decision and on July 20, 1956, the apel- 
late Court set aside that order and remanded the matter to the learned 8 udge.t 
On August 16, 1956, the matter came before the learned Judge when the peti- 
tioners applied to withdraw from the petition. Applications were made before 
him for substitution and those applications were dismissed and yltimately ‘the 

etition was dismissed. There’ was an appeal against that decisién and on 

h 1, 1957, the appellate Court set aside the order of dismissal, substituted 

‘ one Mulraj Dwarkadas in place of the original petitioners, and remanded the 

matter to the Company Judge. The matter came before the learned Company 

Judge on March 12, 1957. On that day Mulraj withdrew. from the petition 
and the learned Judge made the order substituting m his place the present’ 
pondent Ishwarbhai Somabhai Patel -> ` 


The first contention that has been raised before us by Mr. Desai on behalf 
of the ondent is that this is not an appealable order. We had occasion to 
consider this matter at some length in Bachhara; Factories Lid. v. Hirjes Mills 
Lid.’ In that case Mr. Justice Coyajee, on a petition to wind up a company, 
refused to make the order and adjourned it to a future date. An appeal was 
preferred against this decision and the question that arose was whether the appeal 
lay under s. 202 of the Companies Act, and in the Judgment we pointed out that 
ss rR SR near eee tar Sc E a 
made in the winding up of a company, and the scheme of the Companies Act 
was that whereas with regard to other matters specific appeals were provided, 
under s. 202, every order and decision in winding up was made subject to appeal. 
We made it clear that from that it did not follow that a purely procedural 
order made by a Judge in a winding up, would be subject to appeal, but we 
took the view that the order passed by Mr. Justice Coyajee adjourning the 
petition was not an order intended to regulate the procedure either for the 
convenience of the Court or for the convenience of the parties. The petitioner © 
was entitled to an order for winding up and Mr. Justice Coyajee in refusi 
to make the order and adjourning the petition was depriving the petitioner o 
a right to which he was entitled if his petition was well founded, and, there- 
fore, the grievance that he had was that the learned Judge had refused to make. 
the order of windmg up and had adjourned the petition. Now, if we apply 
that teat to the facts of the present case, it would be found that if the view we 
took in that case was a it must inevitably follow that the present 
order passed by Mr. Justice Shelat is also appealable. 

It is said that all that Mr. Justice Shelat bas done is to direct advertise- ' 
ments. He has made no order by which any party can be aggrieved. AN that 
he has decided is that there is a prima facie case made. out by the. petitioner, 
and the learned Judge without deciding anything directs advertisements to 
be given so that at a future date creditors and shareholders can appear before 
him, the matter can be fully argued, and the learried Judge could ultimately 
decide whether the order of winding up should be passed or not. In our opi- 
nion, that is really over-simplifying the situation. ere can be no doubt that 
an order advertising a petition may -have very serious consequences for the 
company which is sought to be wound up. The advertisements may seriously 
impair ita credit and affect its reputation. Therefore, there can be no doubt 

+See Ths Western India Theatres Lid. v. The 71240). - sE 
Associated Bombay Cinemas Lid. (60 Bom. L. R. 1, . (1854) 57 Bom. L: R. 878. 
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that thé order is one which affects fhe company aid it is an arder with regard 
to which the company can be legitimately aggrieved. But it is said that even 
ao there must be a decision and it is urged that in merely giving directions fot 
advertisement, all that has been done is to set in motion a certain procedure 
established by the Court. Now, it must be borne in mind that it was competent 
to Mr. Justice Shelat at this stage to have dismissed the petition and not to 
have acted under r. 751. In the Hirjee Mills case the petitioner was entitled 
to have an order of winding up. In this case the company was entitled to have 
an order of dismissal. In that case the petitioner was aggrieved because he 
didenot get the order of winding up. In this case the company is aggrieved 
because the learned Judge did nbt dismiss the petition but proceeded to give 
directions under r. 751. 

Mr. Gupte contends that there is a distinction between an order of dismissal 
and &n order directing advertisements under r. 751. He concedes, as indeed 
he must, that if the petition had been dismissed, that order undoubtedly would 
have been subject to appeal. But there, according to him, the learned Judge 
would have decided something. But as the matter stands today, the learned Judge 
has not decided anything. Mr. Gupte would have been right if all that the 
learned Judge could do at this stage was to order advertisements. If he could 
neither dismias the petition nor pass any other effective order, then undoubt- 
edly it could be said that the learned Judge has not decided anything. But 
surely in this case the learned Judge has decided something and his decision 
is that the petition should not be dismissed, that the petition discloses a prima 
facte case, and that the case should be tri Let us take an extreme case. If 
the petition was on the face of it not maintainable, if it was a creditor’s peti- 
tion and the petitioner was clearly not a creditor, and yet the learned Judge 
had given directions under r. 751 and not dismissed the petition, is it suggest- 
ed that the company could not come in appeal and draw the attention of the 
Court of appeal to the fact that the petition was not clearly maintainable and 
should -be dismissed? The position today is not so extreme as the illustration 
we have just given, but even so the case of the appellant is that on the face 
of the petition no case for winding up has been made out and the learned J udge 
should have dismissed the petition and not passed an order which is fraugh’ 
with serious consequences to the company. In our opinion, looking to the wide 

inguage used in s. 202 and looking to the interpretation we have placed upon 
that section iù Hirjee Mills case, the order made by the learned Judge is 
appealable. 

Now, we wish to make this position clear. It is one thing to say that an order 
is appealable; it is another thing to say that the Court of appeal would ordi- 
narily interfere with the discretionary order passed by the learned Judge under 
r. 751. It would seem to us that except in a very gross case where the petition 
was not clearly maintainable, the Court of appeal would be loath to interfere 
with the discretion exercised by the learned Judge, because all that the learned 
Judge says at this stage is that he has considered the matter and it appears 
to him that there is a prima facie case and it requires further inquiry and 
investigation. In that sense it may be said that the learned Judge has not 
made up his mind. He has taken a prima facte view of the petition and the 
inaterials before him and he has felt that the materials before him would not 
justify him summarily dismissing the petition but that more materials, more 
inquiry and more investigation were necessary before he ultimately made up 
his mind whether the petition should be allowed or should be dismissed. There- 
fore, as We were just gaying, it would require a very strong case indeed to 
induce the Court of appeal to interfere with thé discretion exercised by thé 
Company Judge in ordering advertisements under r. 751. 

There is one other procedural matter with which we might deal and that is 
the order of substitution which the learned J ace assed on March 12, 1957, sub- 
stituting the R See respondent in place of dea, Mr. Purshottam wanted 
to challenge this order and to satisfy ps that the order was bad. Now, if the 
order of substitution was not a prgper order, the petition was liable to be dis- 
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mised, the. company was clearly aggrieved by that order, and it was open to 
the’ company to: appeal against that order. The company. did not choose to 
appeal against that order and today any appeal against that order is barred 
by limitation. Therefore, in our opinion, that order has become conclusive 
and it is. ot open to the appellant to challenge that order. It was suggested 
by Mr. Purshottam that we should apply the analogy of the provisions in the 
Civil Procedure Code with regard to an appeal which permié all interlocutory 
orders to be challenged when an appeal is preferred against`a final order. In 
our opinion, there is no. analogy between an appeal against a final decree and 
the appeal preferred by the appellant against an order under r. T65L The. 
order of Mr. Justice Shelat is not final in the sense in which a Court passes a 
decree. The order of substitution is an independent order which could have. 
been challenged at the time whan it was made, just as an order under r. 751 
ig an independent order which the appellant has challenged by, this appeal. 
Having accepted the order of substitution by not preferring an appeal 

it, in our opinion it is not open to the appellant in this appeal to challenge that 
order. We must, therefore, proceed on the basis that the subetitution of the: 
respondent was properly dimected by the learned Judge below. 

There is one other minor matter also to which reference might be made. 
When Mr. Justice Shelat ordered the respondent to be substituted on March 
12, 1957, he gave permission to the respondent to amend the petition by mak- 
ing consequential amendments, and Mr. Purshottam has drawn our attention 
to three or-four pages of amendments which have been made pursuant to that 
order. It seems to us clear that those amendments are by no stretch of imagi- 
nation consequential amendments, and it is difficult to understand how it was 

possible to take the view that those amendments were made in conformity with 
the order passed by Mr. Justice Shelat. But here again, the appellant never 
objected to the amendments being made in the form in which they were made 
by’ the respondent. The practice on the Original Side is well known that 
where an amendment is ordered, the party amending amends the original pro- 
ceedings and also amends the copies with the solicitors of the other side, and 
We take it that when the amendments were made the copies with the solicitors 
of the other side were also amended. Now, that was the time when the appel- 
lant should have gone to the learned Judge and asked him to strike out these 
amendments as going beyond the order made by him. Nothing was done and 
it is left to Mr. Purshottam to make a grievance of it now in this appeal i 

The third procedural matter, which unfortunately we must decide in’ favour 
of the appellant and which necessitates the further delay in the disposal of 
this Papree is the question as to whether the petition has been properly pre- 
sented by the petitioner. The petition is signed by the constituted attorney 
of the petitioner, one Mr. Tijoriwala and the petitioner has executed a power 
of attorney in favour of Tijoriwala, and the question is whether that power of 
attorney is a general or a special power of attorney, because-under the rules 
framed by our High Court ıt is only an agent who is the donee of a power- 
of-attorney that can perform any acts or take any proceedings in Courts on 
behalf of his principal. The power-of-attorney clearly’ recites that it is exe- 
cuted—although it is termed a general power-of-attorney which is immaterial— 
in order to authorise Tijoriwala to exercise all such powers and to take all 
such steps in relation to the said shares as Ishwarbhai Patel, the executant of 
the power-of-attorney, as the registered holder thereof could. do; and earlier 
in thé power-of-attorney it is pointed out that the five shares held by Patel 
have been sold for valuable consideration to Tijoriwala. Then follow the 
various powers conferred upon Tijoriwala, but it is clear that all these powers 
are conferred in respect of these five shares. , In other words, this power-of- 
attorney is restricted to the exercise of: various powers by Tijoriwala in res- 
pect of one particular matter, the matter of the five shares sold by Patel to 

ijoriwala; or, to put it in a different language, the power-of-attorney: confers 
upon Tijoriwala powers with regard to one specific item of the property of 
Patel, which property he has sold to the donge of the power-of-attorney. Nov, - 
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apart from authorities, we should have thought, that a.power-ef-attorney like 
this cannot be looked upon as a general power-of-attornsy. We should have 
thought that.a general power-of-attorney must confer upon the donee of the 
power all necessary powers with regard to the business of the donor or at least 
with regard to a particular class of business of the donor, and even if one were 
prepared to take a liberal view of a general power-of-attorney, even so it must 
at least authorise the agent to act for the donor with regard to all his litigation 
in different Courts. But here we are taced with a power-of-attorney which 
deals with one specific matter which is recited, vis, the fve sharea sold by 
Patel to Tijoriwala, which confers no power upon the donee with regard to any 
other business or property of the donor, which confers no power upon the 
donee with regard to general litigation or all the litigation of the donor, and 
which even with regard to litigation restricts his power to litigation with 
regard to thege five shares. If any distinction is to be drawn at all between a 
general péwer-of-attorney and a special power-of-attorney, then it is difficult 
to understand that if this is a general power-of-attorney, what would be a spe- 
cial power of attorney. 

In this connection we should draw attention to what the position was under 
the Civil Procedure Code and what the position is in view of the amendment 
made by the High Court to the relevant provisions in the Code. Under the 
Code, by O. IO, r. 2, recognized agents were defined and they were defined for 
the purpose of r. 1 because r. 1 provides: 

“Any appearance, application or act in or to any Court, required or authorised by 
law to be made or done by a party in such Court, may, except where otherwlwe expressly 
provided by any law for the time being in force, be made or done by the party in person, 
or'by his recognived agent, or by a pleader appearing, applying or acting, as the case 
may be, on his behalf:” ` 
Therefore, this rule puts a recognized agent on the same footing as the party 
himself or his pleader; and ‘‘recognized agents’’ were defined in cL (a) as 
persons holding powers-of-attorney, authorizing them to make and do such 
appearances, applications and acts on behalf of such parties. We are not con- 
cerned with the definition in cl (b). It is interesting to note that under the 
old Code, the corresponding provision was s. 87, and the relevant provision 
corresponding to O. III, r. 2(a) was, ! 

“persons holding general powers of attorney from parties not resident witbin the 

local limits of the jurisdiction of the Court within which limits the appearances, appli- 
cation or act is made or done, authoriring them to make and do such appearances, appli- 
cations and acta on behalf of such parties.” 
Therefore, the old Code required a general power-of-attorney. The new Code 
only required a power-of-attorney which authorined the agent to make and do 
such appearances, applications and acts on behalf of the party. Therefore, go 
long as the power-of-attorney had the necessary authorization, no further ques- 
tion as to the nature of the power-of-attorney had to be considered and the 
person holding the power-of-attorney would be able to act as a recognized agent 
within the meaning of O. III, r. 2. Now, our High Court has amended this rule 
and the amended rule, to the extent that it is relevant, is this: = 

“persons holding on behalf of such parties a general power of attorney authorizing 
them to make and do such appearances, applications and acts on behalf of such parties.” 
Therefore, now the rule as amended requires a general power-of-attorney; not 
any power-of-attorney. 

Now, the construction placed by the learned Judge on this rule is that when 
the amended rule talks about a power-cf-attorney, such a power-of-attorney 
must be for the purpose of authorizing the agent to make or do appearances, 
applications or acts and no more, and also that the words ‘‘authorizing them 
or him to make and do such appearances. applications and acts pa behalf of 
such parties’’ are taken from r. 2 as it appears in the Code and govern both 
kinds of powers-of-attorney. With very great respect, the learned Judge has 

erred in taking the view that becayse the rule says that the general power-of- 


te 
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attorney must authorise the party to make and do such appearances, applica- 
tions and acts on behalf of such parties, all that is necessary to be included in 
the. power-of-attorney is an authorization in favour of the donee of the power- 
of-attorney to make such appearances, applications and acts. If that were 
the: correct view, then it is impossible to understand why the High Court. 
amended r. 2 at all, because r. 2 as it stood already provided that the power- 
of-attorney must authorise the agent to do these acts. Therefore, the proper 
interpretation to place upon the amended rule is that although undoubtedly 
the power-of-attorney must authorise the agent to do the necessary acts, this 
authority must appear not in a special power-of-attorney but a general power- 
- of-attorney. Therefore, far from the words which the learned Judge suggests 
being governing words, aed do not even throw any light on what a general 
power-of-atiorney should be. The interpretation of the expression “‘general 
-of-attorney” must, be made on general principles of law and not iñ the 
High of an E royision contained in O. II, r. 2 itself, because all that ©. ILL, r. 2, 
whatever be the power-of-attorney, that power-of-attorney must 
ENTO the necessary power upon the agent. But when the High Court by its 
amendment amended r. A which did not qualify the power-of-attorney and did 
not describe the power-of-attorney and proceeded to describe the power-of- 
attorney as a general power-of-attorney, we have got to construe that expression 
and to decide what is a general power-of-attorney, and that construction cannot: 
be made dependent npn the fact that the power-of-attorney confers the 
necessary power upon agent to make the necessary applications and to do 
the necessary acta. If that were the correct’ view, every power-of-attorney 
would come within the category of a general power-of-attorney, because it is 
impossible to visualise a power-of-attorney, executed by a person in order to 
authorise someone to file a suit or to make an application in Court, which will 
not contain that specific power in the power-of-attorney. Fortunately, this 
‘is not a matter of first impression. If one can speak from one’s experience and 
knowledge of the practice on the Original Side of this Court, we cannot possibly 
imagine any such power-of-attorney which is before us ever passing muster of 
the Prothonotary’s office and being accepted as a general power-of-attorney. 
But it is not necessary to resort to one’s experience and the practice, because 
we have decisions of this Court which have made it clear as to what a general 
power-of-attorney, in contradistinction to a special power-of-attorney, is 
The first is a judgment reported in Vardaji Kasturji v. Chandrappa.’ In 
that case the plaintiff, on the strength of a power-of-attorney from one Vardaji, 
filed a suit to recover a sum of money due on a mortgage debt and the power- 
of-attorney constituted Shrinivas the attorney of Vardaji with all’ powers re- 
lating to the recovery of the mortgage debt, and the question that arose for: the 
consideration of the Bench was whether this was a general power-of-attorney, 
end at page:40: Mr, Justice Batchelor, Ag. O. J., says this: - 

T oae 40 ie periei konatel inai tb otthona ihe dooa Her oi an 
bat of soveral. aeta fee tha “distinction is) not bohren one Aci and dewri ucia hit 
between an agency for a particular plece of business and an agency for all business or 
all business of a certain class. Here the agent is authorised to attend only to a parti- 
cular business arising on a special occasion, and is not autborised to transact all hig 
principal's business or even all his business of a legal character.” 

Now, these remarks apply almost verba tpsisstma to the facts of this case. Here 
the agency is for a particular piece of business. We sincerely hope that the only 
business that the petitioner has is not in respect of these five sharea. There- 
fore, it cannot be said that the agency is in respect of all the business of the 
petitioner or all the business of a certam class; and, again to use the 

of this judgment, the agent in our cass is authorised to attend only to a parti- 

cular business arising on & special occasion and is not authorised to transact 
all his principal’s business or even all his business of a legal character. Here 
he is authorised to attend to the., busmess’ of the five shares: He ig not ji 
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tised to transact all the business of the petitioner or even: to attend to all 
his litigation or matters arising out of it. We might point out that in this 
judgment Mr. Justice Batchelor refers to a decision in Venkataramana Iyer 
y. Narsinga Rao’ on which Mr. Desai has very strongly relied, and he says 
that he is unable to concur with that decision. We think no useful purpose 
Will be served by ouf considering that judgment when a Bench of: this Court 
has, as far back as 1916, considered it and found it difficult to agree with ` 
the decision. 

There is a later judgment reported in Kphrayim v. Turner Morrison & Co.2 
Th&t is a-judgment of Mr. Justice Baker and the power-of-attorney authorised 
A apiece renin gp ceo jag Senter doing all 

fhings necessary in the case. The person holding the power-of-attorney filed 
on the foreign decree in the Bombay High Court ‘and signed the plaint 
ag plgintiff’s behalf, and the question arose whether the plaint was pro- 
perly signed, and Mr. Justice Baker held it was not, and the view taken by 
the learned Judge was that the power-of-attorney which authorised the attorney 
to act only in connection with one particular matter, the realisation of the 
amount which had been obtained against the’ defeftdants, was a special power- 
of-attorney. Mr. Desai says that the power-of-attorey which we are consi- 
dering ‘gives all and ful powers-to the donee with regard to the five shares 
and no powers are reserved | by the executant of the power-of-attorney, and 
therefore, Mr. Desai says ‘that quae the five shares the power-of-attorn 
is & general power-of-attorney. In our opinion, that is an erroneous app 
to the matter. However full the powers may be which are conferred upon the 
donee, if they relate to onè particular matter, if they are not general in ‘the 
pense ag referring to his whole business or a particular section of his busineds 
or to all his litigation, then the mere fact that wide and full -powers are 
conferred upon the donee with regard to one specific matter will not make the 
power-of-attorney a general power-of-attorney. The connotation of the word 

“general’’ is thatthe power must be general with regard to the subject matter, 
not general with regard to the powers conferred in respect of a subject matter. 
What one has got to look at before one decides whether a power is general or 
Epoa a WAE ee subiecit meiir D nepot nae power i conferred, 
and if the Court comes to the eonclusi at the subject matter is not general, 
that it is restricted to something specific, something particular, then the power 
of-attorney would not be a general power-of-attorney.’ 

Mr. Desai has drawn our atténtion to a statement of the law in Halsbury, 
Vol. 1, p. 151, where Halsbury is dealing with Classes of Agents, and the 
‘learned author defines special and general agents, and our attention is drawn 
to the definition of a general agent: 


“A general agent is one who has authority, arising out of and in the ordinary course 
of his business or profession, to do some act or acts on behalf of his principal in relation 
thereto; or one who is authorised to act on bebalf of the principal generally in transactions 
of a perticular kind or incidental to a particular business. 

Now, this is a definition of a general agent irrespective of any power-of- 
attorney. Halsbury is not dealing here with powers-of-attorney. We are not 
concerned with the nature of the agency or the type of the agent which files 
a petition or makes an application on behalf of his principal. “Whatever the 
nature of the ‘agent may be, what the law requires is that he should be consti- 
tuted an agent by-a general power-of-attorney. l 

In our opinion, therefore, with respect to the learned Judge, he was in error 
when he took’ the view that the power-of-attorney under which the petition 
bas been signed by Tijoriwala was a general power-of-attorney. If this was 
not a general pores oe attorney; then ey the petition has not been pro- 
perly signed. 

Now, the. question is, what is the legal consequences of a petition not be 
properly. signed by the petitioner. In our opinion, this'is a mere 


1 (1918) L L. R.38 Mad. 134, -e "2 (1030) 33 Bom.-L. B. 1178. 
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which can be cured at any time. That is the view also taken by Mr: Justice 
Baker in the case to which reference has been made by us, and also in 
Dahyabhas Girdhkardas v. Babaji.! We are told that the petitioner himself 
is present in Court and he is prepared to sign the petitian if we direct him 
to do wo. If the petitioner signs the petition, then the flaw which rendered 
the petition bad or made it not maintamable disappears. The only objection 
to the petition is that it is si by an agent who is not a recognized agent. 
But if the petitioner hi signs it, then no further question arises with 
regard to the maintainability of the petition. We will, therefore, direct that 
the petitioner should sign the petition in Court. 


Now that the petitioner has signed the petition, the appeal can proceed on 
merits., We adjourn it to the opening day of the next term. 


Solicitors for the appellant: Smetham Byrne and Lambert. . 


Solicitors for the respondent: Wilfred Peretra and Company i Matubhas 
Jamictram and Madon and Gagrat and Company. 


APPELLATE CIVIL. 


Before the Howble Mr. M. C. Chagle, Chief Justice, and Mr. Justice S. T. Desai. 
DHANRAJ MILLS LTD. v. LAXMI COTTON TRADERS, BOMBAY.* 
Indian Limitation Act (IX of 1908), Arts. 145, 120, 62, 97, 115—Deposit made for due per- 
“formance of contract serving as part payment and earnest—Suit to recover such 

deposit whether falls under art. 145—Applicability of art. 120. 


A sult for the return of a deposit made by the plaintiff for the due performance of 
a contract, which deposit by its very nature was to serve both the purpose of a part 
payment and an earnest, does not fall under art. 145 of the Indian Limitation Act, 
1908. 

Article 120 of the Indian Limitation Act, 1908, only applies to a case when other 
articles have no application. 

Md. Habibul Haq v. Tikam Chand," distinguished. . 

Abdul Gani v. Bombay Port Trust’ Ahilyamba Chatram v. Subbramenta,’ Ram 
Ranbljay v. Bachia Kauri,’ Upendra Lal Mukhopadhya v. Collector of Rajshahye’ and 
Johuri Mahton v. Thakoor Nath Lukee, referred to. 

Quaere. Whether art, 145 applies to payment of money by ane party to another and 

- Hit does, whether it would not apply to money only in those cases where the right 
to that money continues in the depositor fram the moment he deposits it right upto 
the time when he files the suit. 


On December 5, 1950, the Laxmi Cotton Traders (plaintiffs) entered into a 
contract with Dhanraj Mills Ltd. (defendants). The contract was headed ‘‘Pro- 
visional Sale Note’’, and under this contract the plaintiffs agreed to buy from 
the defendants certain cotton goods for February-March 1951 delivery. These 
goods were purchased by the plaintiffs for export and the contract provided as 
follows: ‘‘ Against confirmed quota to be confirmed within 30 days for United 
Kingdom.” On December 6, 1950, the plaintiff deposited with the defendants a 
sum of Rs. 3,500 and the defendants passed a receipt in favour of the plaintiffs 
stating that the amount was payment against fulfilling the contract. The plain- 
tiffs were then informed by thè Export Trade Controller that there were no 
chances of their getting any quota for export of cotton goods. On October 19, 

1 (1953) 54 Bom. L. R. 828. (1951) 54 Bom. L. R. 273. 

April 17, 1968. First A [1054] A. I. R. Mad. 101. 
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1951, the. plaintiffs wrote to the defendants as follows :— , 


« ..as there is now no possibility of our getting quota for export of plecegoods to 
U. K, we shall thank you to please treat the above (contract) as cancelled and refund 
our deposit of Rs. 3,500 paid against the same at your earliest convenience.” 


On the defendants’ refusal to return the deposit the plaintiffs filed the present 
suit in the Bombay City Civil Court on November 8, 1954, against the defendants 
for the return of the deposit. The defendants mier alta contended that the suit 
was barred by limitation, that the contract was against confirmed quota, that it 

a final and concluded contract and as the plaintiffs had failed to take 
delivery of the goods, they had committed a breach of contract and the defen- 
dants had, therefore, rightly forfeited the deposit against fulfilment of the con- 
tract. The trial Judge decreed the plam antifa’ ’ guit, observing in his judgment 
as follows -— 


“Mr. VWimddalal appearing on behalf of the defendants has contended that this is 
in substance a sult for money had and received and, therefore, the proper article to be 
applied is art. 62 of the Limitation Act, and, therefore, the suit not having been filed 
within three years from the date when money was receéved, it is barred by limitation. 
If one turns to that article, the article provides the period of three years for money 
payable by the defendant to the plaintiff for money recetved by the defendant for the 
plaintiffs use, and the time from which the period begins to rum is when the money is 
received, According to Mr. Vimadalal, in this case, the money was received by the defen- 
dants on December 6, 1950, and, therefore, the sutt should have been filed at the latest, 
by December 6, 1953. In support of this contention, he has relied upon a decision in 
Law Reports (1924) 1 Chancery 97, being the case of Chillinworth v. Esche, and the rele- 
vant observations on which he has relied are at p. 107. In that case there was a question 
of a contract of sale of immoveable property, and the intending purchasers had agreed 
to purchase certain freehold land and a nursery from the vendor ‘subject to a proper 
contract to be prepared by the vendor's solicitor’ and acknowledged having paid £240 
‘as deposit and fn part payment of the said purchase money.’ Completion was fixed 
for November 2nd. The purchasers signed the document and the vendor added and 
signed a receipt for the deposit confirming the sale. A proper contract was subsequently 
prepared by the vendor's solicitors, approved by the purchaser’s solicitors, executed by 
the vendor and tendered to the purchasers for execution. The purchasers, however, re- 
fused to sign tt, declined to proceed with the transaction, and claimed the return of the 
deposit. It was held by the Court of appeal that the document of July 10, 1922, was only 
conditional and did not constitute a fhm contract, and that the purchasers were in the 
circumstances entitled to recover the deposit. The passage on which Mr. Vimadalal has 
relied is in these words: ‘Mr. Micklem, for the vendor, suggests that inasmuch as the 
deposit is not at the moment a part of the purchase money, it has some other nature 
attributable to it, under which the vendor, tf circumstances justify him im so doing, is 
entitled to retain it; but I think the onus of showing a right to retain it rests on the ven- 
dor, and I agree with Eve J. who takes that view in“ his recent decision in Wright v. 
Pocklington. The authority for H is to be found in Baylis v. Bishop of London, where 
Hamilton I. Jy said: ‘The question is whether it is conscientious for the defendant to 
keep the money, not whether it is fair for the plaintiff to ask to have it back,’ and in 
cases of ‘money had and received’ in the old forms of pleadings one of the allegations 
was that the purchaser had lost the use of the money. I cannot agree with Mr. Micklem’s 
view that the purchasers were placed in no difficulty by thetr money being left in the 
hands of the vendor, while the vendor was under a difficulty by reason of his having 
made a preliminary agreement, not for the moment binding, to sell the property, and, 
therefore, could not offer ig to any one else.’ Mr, Vimadalal has relied upon this passage 
for the proposition that in cases of deposits of this nature which are made against con- 
tracts to be entered into or actually concluded contracts, the depostt partakes of the 
nature of money had and received by the person receiving for the use of the person 
paying it. Basing his argument on this authority, he has contended that the proper article 
is art. 62 of the Limitation Act. Now so far as this decision in Law Reports [1924] 1 
Ch. D. 97, is concerned, there the question as to whether the particular case before the 
CEE Ses Oe OE irene Money ag aed teeenea a a a i 
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the Court of Appeal. Nor have they laid down in terms that such deposits are to be . 
treated as moneys had and received. There is only a casual observation as to what was 
the practice when the ald form of pleading was uged, and nothing more is mentioned in 
this passage regarding the nature of the cause of action for refund of deposits in matters 
of this nature. Mr. Thakker appearing on behalf of the plaintiffs has relied upon a de- 
cision in Upendralal Mukhopadhya v. the Collector of Raishahve, reported in LLR. 12, 
Cal. 118. The head note of that case runs as follows: ‘Where A made a deposit as secu~ 
rity for the discharge of his dues as manager of an estate under the Court of Wards, 
which deposit was liable for all sums not accounted for by A, and a suit waa, after his 
dismissal from his appointment, brought for the recovery of the deposit; held, thaj the 
period of limitation allowed was certainly not less than six years and began tg run not 
from the date of the dismissal, but from the time when the account of charities due 
against deposit was made and sentein to him.’ The decision of the Calcutta High Court 
was of the Division Bench consisting of Mr. Justice Field and Mr. Justice O’Kinealy. The 
judgment was delivered by Mr. Justice Field, and the relevant portion ôf the judgment 
is at p. 114, which Jy as follows:. ‘The contract under which the money was deposited has 
not been put in and proved specifically. We are, therefore, not exactly Informed as to 
what the express stipulationsewere, subject to which the money was deposited. The 
Collector's contention was, however, that he was entitled to deduct from the deposit all 
sums for which Raj Kristo Banerji had not accounted; and his case is that in March 1878 
an account was drawn up and upon that account it appeared that Ram Kristo was liable 
to account and had not accounted for certain sums which very nearly covered the amount 
of deposit; and that in accordance with the terms of the security contract he was entitled 
to deduct, and had deducted these sums from the amount of the deposit. Upon this al- 
legation we think that the cause of action arose in March 1878, when the account was 
prepared, and we think that the period of limitation applicable to the case is certainly 
not legs than six years according to the provisions of the art. 120, sch. II, of the Limita- 
tion Act. It may be and authority is not wanting for this view, that the amount was a de- 
postt which comes under art. 145, and that the plaintiff had 30 years from the date of 
the deposit. We think it unnecessary in this case to decide this question in the affir- 
mative, because we are satisfied that no spectfic rule is applicable which would reduce 
the period of limitation to less than six years as provided for by art. 120.’ There is another 
article which has been relied upon by Mr. Vimadalal in the alternative, and that is art. 97. 
His first contention was that the proper article to be applied was art. 62; and if it was 
not applicable, he has contended, that the article to be applied is art. 97. Article 97 pro- 
vides & period of limitation of three years in respect of sults for money paid upon an 
existing consideration which afterwards fails, and the time to run from the data 
of failure. He has contended that the amount of Rs. 3,500 was paid upon the considera- 
tion that the contract was to be performed in future, and when for want of proper export 
licence from the Government, the contract became’ tmptesible of 

began to run from the date of failure, namely, from the time when ft became known 
or obvious that the Government would not grant the quota. So far as this argument 
is concerned, it presupposes that there was an existing concluded contract between 
the parties. But, as I will later on show, there was no concluded contract, but there 
was a contingent contract within the meaning of s. 32 of the Indian Contract Act, 
which was to become a concluded contract In the event of a certain contingency 
happening. As that contingency did not happen, no concluded contract ever came 
into existence between the parties. In the light of this conclusion, it is clear that art. 97, 
has no'application, because money was not pald upon any existing consideration, but was 
paid aguinst the contract which was yet to come into existence. In my opinion, Mr. 
Thakkar’s contention, that the proper article to be applied is the residuary art. 120, is 
correct and, therefore, the perlod of limitation would be six ygars; and even H the earlier 
point of time, namely, December 6, 1950, the date’on which the amount was paid is taken 
as the starting point, the suit would not be time-barred.” 

The defendants appealed. 
D. P. Madon, with Mrs. Z. N. Gamadia, with Messrs. Payne & Co., for the 
appellants. _ , j es 

8. M. Shak, with Messrs, Kanga & Co., foy the respondents. oe 
L. R82 
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‘ Cmaara C.J. A very interesting question relating to the Jaw of limitation 
‘arises on this appeal and the question becomes more interesting because it has 
‘not been ‘decided, definitely by any High Court, whose decisions have been re- 
ferred at the bar and the question arises in this way. . The respondents entered 
into a contract with the appellant mills on December 5, 1950. The contract was . 
headed ‘‘Provisional Sale Note’’ and under this contract the respondents agreed 
‘to buy from the appellants certain bales of cotton goods for February-March 
delivery against confirmed quota to be confirmed within 80 days for U.K. Mill 
delivery. On the next day, the respondents paid to the appellants a sum of 
Rs.e8,500 and the appellants passed a receipt in respect of this amount stating 
that the amount was payment against fulfilling the contract. It appears that 
the respondents could not obtain the necessary quota for exporting the goods tọ 
the United Kingdom for which the goods were intended, and, therefore, they did 
not carry out, the terms of the contract. On October 19, 1951, they wrote to the 
Mills that*as-there was no possibility of their getting quota for export of the 
piece-goods to the United Kingdom, they would thank the Mills to treat the con- 
‘tract as cancelled and refund the deposit of Ra. 3,500. As the Mills refused to 
return the deposit, the respondents filed a suit fow the return of this deposit 
from which this appeal arises. 

The appellants’ contention was that the plaintiffs’ suit was barred by limita- 


‘tion and ‘also on the merits that the contract entered into between the parties 


was not a provisional contract, that the plaintiffs had undertaken an obligation 
to purchase cotton goods from the Mills and having failed to do so, they were 
in default and, therefore, were not entitled to the return of the deposit. On 
both the points, the learned Judge held against the defendants and “passed a 
decree i in favour of the plaintiffs and the question that has been argued before 
us is the question of limitation. The view taken by the learned Judge was 
that the case fell under the residuary art. 120. Now, it is clear that one should 
not have resort -to art, 120 unless one is satiafied that no. other article in the 
Limitation Act applies to the facts of a case. Article 120 by its very terms is 
8 residnuary article and only applies to a case when other articles have no appli- 
cation, and Mr. Shah for the plaintiffs before us has argued on the basis that 
the article which applies to the facta of this case is art. 145 and the period of 
een is thirty years. 

Now, turning'to that article, the dessription of the suit in respect of this 
‘article’ is ‘against a depository or pawnee to recover moveable property 
deposited or pawned’ and the time from which limitation begins to run is ‘the 
date of‘the deposit or pawn.’ What is urged by Mr. Shah is that the case of 


‘every deposit falls under this article, and inasmuch as the present suit is to re- 


cover a deposit made by the plaintiffs; the period of limitation mugt be govern- 
ed by this article. Therefore, the question that we have to consider and decide 
ig this: When a party has given a deposit for the due performance of a con- 
“tract and sues the other party to the contract to recover that deposit, does that 
case fall within the ambit of art. 145? 

Now, before we turn to the authorities, let us look at the language of the 
article itself and also consider the place where it is put in the first Schedule to 
the Limitation Act. Now, the expression , depository” must take colour from 
the expression that follows, viz. ‘‘Pawnee’’. In the case of a pawn, an ‘article 
or a moveable property is entrusted to the pawnee as security for a debt. The 
property in the article or the goods continues to remain in the pawnor. In our 
opinion, the deposit contemplated by art. 145 is a deposit which must as far as 
possible be approtifnated to a pawn. In other words, the deposit to which 
art. 145 applies is only that deposit where there is an element of entrustment. 
‘Whereas in the case of a pawn, entrustment is‘as security for a debt; in the case 
„of a deposit it may be for safe custody; and no question of security or debt may 
` arise, but’ still the.dominating factor in that transaction ig the element of en- 
trustment. It will-be noticed that the earlier article of the Limitation Act be- 
ginning somewhere about 51 deals with suits in respect of money claims and suits 
arising out of contractual obligations and then we come to varions articles which 
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deal with other subject matters. If the intention of the Legislature was to deal 
in art. 145 with return of deposits made by a party to a contract for the per- 
formance of a contract, it is difficult to believe that the proper place of thé 
article would be where it finds itself to be. There is another aspect also which 
must be considered on the interpretation of art. 145 and that is the ‚time. from 
which limitation begins to run. The time is the date of the deposit or pawn. 
Now, in the case of a deposit made for the performance of a contract, the deposit 
does not become returnable until the happening of a certain contingency. In 
this case, according to the plaintiffs, the contingency waa their not having been 
able to obtain the quota but till that contingency took place they had no right 
to the return of the deposit, and according to Mr. Shah if art. 145 were fo apply 
to the facts of this case, limitation would begin to run not from the time when 
the contingency happened but ‘from the date of the deposit itself. In other 
words, limitation would begin to run.from a point of time when the cause of 
action had not accrued to the depositor. Now, such a construction would total- 
ly be opposed to the principle underlying the Limitation Act. The principle 
underlying the Limitation Act is that limitation begins to run from a pomt 
of time when the cause of &ction has accrued to the party who files a suit to 
assert his right. It is impossible to believe that the Act would have made limita- 
tion to run although no cause of action had accrued to the party who brought a 
suit for the return of a deposit. Í 
But, we are told by Mr. Shah that the matter is concluded by a decision of the 
Privy Council which has construed this article. Now, turning to that decision 
of the Privy Council, which is Md. Habtbul Hag v. Tikam Chand’, the Privy 
Council was dealing with the entrustment by a debtor of Government Promissory 
Notes to his creditor as security for the debt and it is on these facts that the Privy 
Council came to the conclusion that art. 145 was the relevant article which ap- 
plied and the Privy Council points out at p. 112 that the Government Promis- 
sory Notes, although they were held by the œeđitor as security, continued to 
be the property of the debtor. The observation relied upon by Mr. Shah is the 
observation of the Privy Council that the notes remained with Tikam. Chand, 
who is the creditor, as security or at any rate for safe custody, and on either 
view not art. 49 but art. 145 is the relevant article and the snit was well within 
time; and on. these observations, an argument is founded that in every case 
where the deposit is for security or for safe custody it ia art. 145 which is to 
be applied.: Now, in our opinion, this is carrying the decision of the Privy 
Council far from its normal and natural ambit. As we have said before, the 
Privy Council was considering a fairly straight-forward case of Government 
Promissory Notes being deposited by a debtor with his ereditor as security for 
the debt and, with respect, there can be no doubt that under those circumstances 
obviously the article that would’ be applicable is art. 145. It is stretching both 
the language of the judgment of their Lordships of the Privy Council and also 
ing the ratio of the judgment to apply this case to an entirely different 
set of facta, which we have to consider, where the plaintiffs have given a deposit 
not as security for a debt, not as safe custody but for the performance of a con- 
tract into which they have. entered. An interesting question also arises which, 
in the view that we take, it is not necessary to decide, and that is whether look- 
ing to the language of art. 145, it was ever intended that it should apply to 
payment of money by one party to another. If the underlying idea of art. 145 
was that the depositor retains his ownership of the property which he has en- 
trusted to the depositee, then the idea obviously canngt apply to payment of 
money. But even if it does apply to money, the question will still arise whether 
it would not apply to money only in those cases where the right to that money 
continues in the depositor from the moment he deposits it right upto the time 
when he filed the sujt. It is precisely because there is that right in the depositor 
that the cause of action accrues to him from the very moment that he makes the 
deposit. These considerations cannot apply to a case where a deposit ig made for 
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the performance of a contract. Now, take the present case» where it cannot 
possibly be said that the plaintiff was entitled to the return of the deposit as 
soon as he made it. His right to the return of the deposit would only arise in the 

nt of his not being able to perform his part of the eontract by reason of the 
faci that he could not obtain the quote. It is only than that his right to the 
return of the deposit would arise. 

But, there is another important circumstancé in this case, to which attention 
wust be drawn and that is the nature of a deposit when thé deposit is made for 
the performance of a contract. We had oscasion to tonsider this in Abdul Gam 
v. Bombay Port Trust’, and at p. 275 we relied on the observations of Lord 
bee p in Howe v. Smsth@ in order to point out the dual role that a deposit 

ade for the performance of a contract plays and the observations of Lord 
Justice Fry were these (p. 101): s 

“ ..It Ghat is a deposit for the performance of a contract) is not merely a part pay- 
ment, but is then also an earnest to bind the bargain sọ entered into, and creates by tbe 
fear of its forfeiture a motive in the payer to perform the rest of the contract.” 
H the deposit made by the plaintiffs was merely an parnest or merely a security 
for the performance of the contract, then there cotild have been some force 
in Mr. Shah’s ent. It may then have been contended that the money 
twas dntrusted to the other party to the contract as geturity, and if the contract 
was performed or if the contract could not be performed for no fault of the 
other gide, that security was to be returned. But when the deposit takes on a 
different complexion when it is not merely a security but also a part payment, 
then the argument of Mr. Shah completely loses its validity. If these Ra. 3,500 
paid by the plaintiffs were intended to be a part payment also under the con- 
tract,—and that is undoubtedly so—then the Mills were entitled to retain this 
money as their own as part payment against the performance of the contract. 
If the contract was performed by the plaintiffs, the defendants would have 
appropriated it against the price. If the plaintiffs failed to perform the con- 
tract, they would have confiscated it treating it as earnest money. In the case 
of the third eventuality, which has happened in this case where according to 


‘the plaintiffs, the contract could not be performed for no fault of theirs, an 


obligation would arise upon the Mills to return the deposit. But what we are 
emphasising ig that it could not*be said on the facts of this case and looking to 
the nature of the deposit that it was an entrustment by the plaintiffs to the 
defendants. It was not an entrustment as security for a debt, as it was in the 
Privy Council’s case, nor is it an entrustment purely for safe custody. 

' Mr. Shah relied on a judgment of a single Judge of the Madras High Court in 
Ahilyamba Chatram v. Subbramania.S The learned Judge himself pointa out 
the conflicting decisiona which the Madras High Court has given on this 
question; and although the learned Judge took the view that the case of deposit 
he was considering fell within the ambit of art. 145, it is to be noted that he was 
not dealing with a deposit paid for the performance of a contract and which was 
refundable only on a contingenoy. He was dealing with a case where a suit was 
filed to recover a sum of money deposited as security for proper performance of 
the duties of an office and from which the employer was entitled to deduct all 
sums not accounted for by the employee. With respect, it may be possible to 
take the view of a deposit made under those circumstances that it is an entrust- 
ment which would attract the application of art. 145, but we are not concerned 
to decide that case, because we are not dealing with the case of a deposit made 
by an employee with hig employer for the good conduct of the employes. 

But even this view taken by the Madras High Court has not been accepted by 
the Patna High Court (see Ram Ranbijay v. Bachia Kuari+).° On precisely 
imilar facta, a Division Bench of the Patna High Court came to the conclusion 
t when the employer takes a deposit of money from the employee for good 
uct, the suit by the employee for the return of the deposit does not fall 
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under art, 145 gnd the reason given by the Patna High Court, which, with 
respect, 1s a very strong reason, is that there was no cause of action at the date 
of the deposit and the Limitation Act provides for time running only after 
cause of action had arisen and on that view they held art. 145 inapplicable. 

Mr. Shah has also relied on a judgment of the Calcutta High Court, which is 
Upendra Lal Mukhopadhya v. Collector- of Rajshahye.' This was also a case 
where a deposit was made as security for the discharge of the plaintiff’s duties 
as manager of an estate under the Court of Wards; and a Division Bench of 
the Calcutta High Court held that it might be that the case fell under art. 146 
but they did not decide the point, because according to the learned Judges the 
period of limitation applicable could not certainly be less than six years, and, 
that, with very great respect, is hardly a correct approach to the various articles 
of the Limitation Act. If one starts with a preconceived notion that limitation 
for a particular case should not be less than a particular number, of years, and 

, then tries to find out which is the article in the Limitation Act which prescribes 
that period, then one may not be able to put one’s finger on the relevant article. 
With respect, the correct approach before one turns to art. 120 is to find out 
whether there is any othe article in the Schedule which would apply to the 
facts of the case. But in any case, this is not a decision supporting Mr. Shah 
that art. 145 applies to the case of a deposit even when the deposit is made for 
the performance of a contract. 

There is also a decision of the Calcutta High Court, Johuri Mahkton v. Thakoor 
Nath Lukee,? which comes nearest to the facts of this case. In that case the plain- 

, tiff had deposited Rs. 895 with the defendant pending negotiations for the re- 
newal of a lease upon the understanding that if the negotiation eventuated in the 
lease to the plaintiff being renewed, the sum of Rs. 895 should remain in the 
hands of the defendant and should be treated as part of the security to be 
given by the plaintiff for the due performance by him of the conditions of the 
new lease; but that if no new lease should be granted, the sum of Rs. 395 should 
be returned to the plaintiff. The negotiations eventually came to nothing and 
no new lease was granted to the plaintiff and the plaintiff filed a suit for the 
return of the sum of Rs. 395; and a Division Bench of the Caleutta High Court 
held that the article which would apply would be either art. 115 or art. 62. 
There was no suggestion that art. 145 would be applicable. Now, if Mr. Shah 
was right that every case of a deposit must fall under art. 145, then the Cal- 
eutta High Court would not have held that the case of this particular deposit, 
which, as we have already said, comes nearest to the facts of this case, did not 
fall under art. 145 but either under art. 115 or art. 62. In our opinion, 
therefore, a suit for the return of a deposit made by the plaintiffs for the due 
performance of a contract, which deposit by its very nature was to serve both 
the purpose of a part payment and an earnest, does not fall under art. 145. 

We have now to consider which is the proper article under which such a case 
would fall, because unless we can lay our finger om a specific article, we must 
uphold the view of the learned Judge below that the reaiduary article will apply. 

Now, Mr. Madon, learned counsel for, the appellants, has suggested three 
articles for consideration, art. 62, art. 97 and art. 115. It is clear that if any © 
one of these articles applies, then the plaintiffs’ suit would be beyond the period 
of limitation. It will, therefore, be sufficient for us to decide that the case of 
the plaintiffs must fall under any one of these three articles. If that be so, 
it would perhaps be unnecessary to specify which of the three Articles would 
be the proper article. Now, turning to these three articles, the first is art. 62 
and it is ‘for money payable by the defendant to the plaintiff for money received 
by the defendant for the plaintiff’s use.’ Now, this article deals with a cause 
of action, which is familar in English law and it is known in English law as 
a suit for money had and received. Now, it is clear that this cause of action is 
available to the plaintiff when there is no contractual obligation undertaken by 
the defendant and when the law implies a promise on the part of the defendant 
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to. pay the money. There is force in Mr. Madon’s contention that when the 
period mentioned in the contract expired and when the plaintiffs did not 
succeed in getting the quota, the Mills became liable to refund the deposit. The 
contract itself does not contain any provision with regard to the obligation of 
the defendant to refund the amount, and, therefore, according to Mr. Madon, 
the law would impute a promise to the defendant Mills to repay this amount 
and it is on this imputed promise that the suit would be founded. If that be 
so, then it would be a case, which, in England will be described as a suit for 
money had and received. The other article is art. 97. We find it rather diff- 
culi to accept Mr. Madon’s contention that the case may fall under this article. 
What is suggested is that this is an article for money paid upon an existing 
consideration which afterwards fails, and what is urged is that the considera- 
tion under the contract failed when the plaintiff did not succeed in getting the 
quota from the Government of India. The third article which seems to be the 
most appropriate is art. 115. That article is for compensation for the breach 
of any contract, express or implied, not in writing registered and not herein 
specially provided for. Now, in thia case, it is possible to take the view that 
there is an implied contract under which the defeadants agreed to repay the 
deposit if the plaintiffs could not perform their part of the contract for no 
fault of theirs and when tho plaintiffs failed to get the quota, there was an obli- 
gation upon the defendants arising from this implied contract to repay the 
deposit. As the defendant Mills failed to repay the deposit, the plaintiffs are 
suing for compensation for breach of this implied contract. But as we hava 
said before, as far as the defendant Mills are concerned and as far as the 
question of limitation is concerned, it 1s immaterial whether the case falls under 
art. 62, art. 97 or tinder art. 115, because if it falls under any one of these 
articles, the plaintiffs’ sutt must be held to be barred by the law of limitation. 
The result is that we must disagree with the view taken by the learned Judge 
below and hold that the plaintiffs’ suit is barred by limitation. 
The result is that the appeal succeeds and the plaintiffs’ suit will be dismissed 
with costs throughout. i 
Appeal alowed. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice S. T, Desai. 


8. FRAMJI alias SHAVAKSHA FRAMJI v. THE UNION OF INDIA.* 
Indian Railway Estabushment Code—Constitution of India, Arts. 310, 311, 309, 313—Govern- 
ment of India Act, 1935 [25 & 26 Geo. V. Ch. 42], Secs. 240, 241—Government of India 
Act, 1915, Sec. 96B—Whether rules contained in Ratlway Code constitute contract 
between Union of India and its employees—Such rules whether confer any right upon 
employees which could be enforced in Court of law. 


The statutory rules contained in the Indian Railway Establishment Code do not 
constitute a contract between the Union of India and tts employees, and, therefore, 
in the absence of any special contract, these rules by thernselves do not confer any 
right upon the employees which they can assert and enforce in a Court of law. 

__ R. Venkata Rao v. Secretary of State‘ and Ra T. Rangachari v. Secretary of State,' 
followed. 
The State of Bihar v. Abdul Majid’ explained. 

Shenton v. Smith,‘ Gould v. Stuart’ and Parshotam Lal Dhingra v. Union of India,’ 

referred to. 


' On April 24, 1929, ons S. Framji (plaintiff) was appointed to act as a guard 
in Grade I in the North Western Railway. On January 80, 1980, he was con- 
firmed as a guard in nigel L For sometime the plaintiff acted as Grade I 
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niga E E wan ciidacperianede ta ihatieraia anions After the partition 
he opted for India and he served in the B. B. & C. L Railway as it existed in 
- 1947. In 1950 the plaintiff was ordered to work as Goods Guard Grade G. The 
plaintif filed the present suit against the Union of India on May 29, 1953, for 
infer alia a declaration that the order passed in 1950 was bad in law, wrongful 
and invalid and for a further declaration that he was a qualified guard and 
entitled to rank as Guard Grade B from the date he was absorbed on the 
B. B. & 0. L Railway. The trial Judge dismissed the plaintiff's suit on some 
preliminary issues, observing in his judgment as follows :—. . 

“But the next ground which is an important ground is in connection with the quastion 
as to whether the plaint discloses any cause of action.: In connection with this point, 
Mr. Parikh for the defendant has relied upon the’ decialon of the Division Bench of our 
High Court consisting of -his Lordship, the Chief Justice, arid his Lordship Mr. Justice 
Bhagwati That judgment was given in the case of Pandit Bhargav- Marathe v. Union “of 
India in First Appeal No. 205 of 1950. The judgment was delivered by His Lordship, 
the Chief Justice on September 20, 1980. - 


What had happened in that case was that the plaintiff was appointed as Aagwala or 
fireman in the GLP. Railway 1926. Thereafter, he was given varlous promotions, and 
in 345 he was appointed to officiate as Driver of B Grade. He officiated in that capacity 
till June 1948 when he reverted to his permanent post in the C Grade as a driver. Ac- 
cording to the plaintiff, he was reduced from B Grade to C Grade without reasonable 
opportunity having been given to him to show cause against the penalty that was imposed 
upon him. The learned trial Judge took the view that there was no reduction in rank and, 
therefore, no other question arose. According to their Lordships, the learned trial Judge 
was right because there would be no reduction unless an employee is made to take up 
a lower post to the post that he was permanently occupying. It was also argued before 
their Lordships that under the rules framed by the Railway Authorities, drivers in a 
certain order of seniority from the C Grade are promoted to the B Grade, and according 
to the plaintiff, his position in the seniority list was fixed as No. 24 and because of such 
fixing of his number he was deprived of his right to be promoted to the B Grade. Ac- 
cording to the plaintiff, the senfority list was not properly settled and those who were 
below bim were put higher up in the seniority list. Therefore, the real grievance of the 
plaintiff was that he was not promoted to an officiating post to which he was entitled by 
reason of his seniority. In connection with this argument, His Lordship, the Chief Justice, 
observed as follows: ‘I am afraid that an employee cannot make a grievance of the fact 
that Government does not promote him to a higher post. His only right under s. 240(3) 
of the Government of India Act is to make a grievance of not being properly heard when 
he is reduced in rank. Further, tt is not open to the plaintiff to agitate the question as to 


. whether the seniority list was properly setiled or not, because if the seniority list was 
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settled for the purpose of promotion, whatever other rights the plaintiff may have he 
has certainly no right to come to Court to agitate the question as to the fixing of the 
seniority list.” Thus, on this decision of their Lordships in Firat Appeal No. 205 of 1950, 
tt is clear that a Government employee has no right to maintain a sult before ordinary 
Courts of the country if the Government does not promote him to a higher post or if the 
posting in the seniority list is not proper. In such cases the only remedy would be by 
administrative action. In the present suit, the grievance of the plaintiff is that his equation 
from the North Western Raflway to the B.B. and C.L Railway is not proper and, secondly, 
that he head not been given increments and other emoluments to which he would have 
been entitled if his posting had been correct. As his Lordship the Chief Justice has 


_ pointed out In the above suit, H is clear that in respect of these matters he could not 


make a grievance before the ordinary Courts of the country and, therefore, he would 
have no right to maintain a suit as the plaint cannot be sifid to disclose any cause of 


Faced with this authority of our High Court, Mr. Daji appearing on behalf of the 
plaintiff has argued that the decision in that case was besed on the consideration of 
s. 240 (3) of the Government of India Act, 1935, and that the position as it prevails under 
the Constitution which came into force on January 26, 1950, is quite different. - According 
to Mr. Daji the, difference between the relevant sections of the Government of Indla Act, 
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1985,: and the articles of the Constitution is so great that this authority should not be 
applied to the present case. I am afraid, I am unable to agree with this contention of 
Mr. Daji. If one looks at the relevant provisions of the Govermment of India Act and 
the articles in the Constitution of India, one finds that ss. 240, 241 and 242 of the Govern- 
ment of India Act are similar to arts. 309, 310, 311 and 512 of the Constitution of India. 
The provisions of a. 240 have been split up between arte. 310 and Sil. Article 310(1) is 
practically the same as s. 240(1). Article 310(2) is same as a; 240(4). Article 309 is same 
ag s. 241. Article 31i(1) is same as s. 240(2) and art. 311(2) is same as s. 240(3). In this 
connection, Mr. Parikh relied upon the provision of cL (1) in art. 300 of the Constitution 
and þe has contended that under this clause the Government of India or the Union of 
India may be sued only in respect of those matters in which the Dominion of India might 
have been sued, if the Constitution had not been enacted. According to Mr. Parikh, the 
decision of his Lordship, the Chief Justice, in First Appeal No. 205 of 1950, shows that 
the Dominion of India could not have been sued in connection with the subject matter 
of that suit, end therefore, the Union of India also cannot be sued. Article 300(1) is an 
enabling provision by virtue of which the Government of India may sue or be sued by 
the name of Union of India and may, subject to the provisions which might be made by 
the Act of Parliament, be sued in relation to its affairs in dike cases as the Dominion of 
India might have been sued, if the Constitution had not bean passed. It is true that there 
are words ‘in like cases as the Dominion of India might have been sued,’ and to that ex- 
tant the contention of Mr. Parikh might be justified. 

Even apart from the provisions of art. 800(1), it is clear fram the numerous autho- 
rities decided under the Constitution that cases decided under the provisions of the Govern- 
ment of India Act, 1935, and particularly those dealing with the question of disminsal etc. of 
Government servants, and the provisions of s. 240(3) of the Government of India Act have 
been followed by the Courts in India and also by the Supreme Court in considering the 
questions under the provisions of art: 311. I also propose to follow the same course. 

Mr. Daji for the plainthf has vefy strongly relied upon the fact that out of the nume- 
rous provisions set out in s. 241 of the Government of India Act only two paragraphs have 
been set out in art. 309 of the Constitution of India. Mr. Daji has relied upon the fact 
that s. 241(5) of the Government of India Act has not been reproduced in the Constitu- 
tion of India. Section 241(5) provides as follows: ‘No rules made under this section and 
no Act of any Legislature in India shall be construed to limit or abridge the power of 
the Governor-General or a Governor to deal with the case of any person serving His 
_ Majesty in a civil capacity in India in such a manner as may appear to him to be just 
and equitable; provided that, where any such rule or Act is applicable to the case of 
any person, the case shall not be dealt with In any manner less favourable to him though 
provided by that rule or Act.’ Now, the Privy Council in the case'of R. Venkatarao v, 
Secretary of State for India reported in 39 Bom L. R. 699 has considered s. 96 of the 
Government of India Act, 1915, as amended by the Govetmment of India Act, 1919. Under 
s. 96B, the same provisions which have been set out in s. 241 of the Government of 
India Act, 1935, were set out, and dealing with s. 968 (5) their Lordships said 
at p. 705 of the report as follows: ‘Section 98B and the rules make careful 
provision for redress of grievance by administrative process and it is to be ob- 
served that sub-s. (5) in conclusion reaffirms the supreme authority of the Secretary 
of State for India in Council over the civil services.’ Therefore, according to the Privy 
` Council, s. 98B (5), Le. s. 241(5), of the 1935 Act, was a mere reaffirmation of the mmpreme 
authority of the Secretary of State for India over the civil services, and this insertion of 
sub-s. (5) both in s. 96B of the 1919 Act and in s. 241 of the 1935 Act, was mare by way of 
abundant caution than anything else. Indeed, in view of the authorities which I will dis- 
cuss later, it would have been surprising if the doctrine of ‘Crown's Pleasure’ could be said 
to have been abrogated by ti provision of rule making power. Under the circumstances 
and particularly in view of the fact that all the important decisions deltvered on con- 
sideration of the provisions of s. 240(3) of the Government of India Act are still followed 
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Following that deqalon, it is clear that I must hold that the plaint discloses no cause 
of-action and therefore the suit must be dismissed with costs. 

... Mr. Deji for the plaintiff has urged that in any event, in this case, there has been 
a breach of the statutory rules framed under s. 24(2) of the Government of India Act, 
1935, and that these statutory rules constitute the law of the land and, therefore, any con- 
travention of that law, namely the statutory rules, takes the case out of the doctrine of 
the President’s pleastire and, therefore, the plaintiff would be entitled to maintain this 
suit. Some of the authorities which I have already cited, and particularly ALR. (1954) 
AlL 629, lay down thet breach of the statutory rules cannot provide any oause of action 
to a Government servant, and the starting point or the main authority for this line of 
argument is the decision in R. Venkatrao v. Secretary of State for India in, Council 
reported in 64 LA. 55. There, it was held that the statutory rules made provision for 
redress of grievances by administrative process and a Government servant had no right 
of action against Government for violation of those rules. In that case, the appellant 
held office in the civil service of the Crown in India and he was under suspension for 
being concerned with leakage af information in respect of certain examination papers 
and he was dismissed from service. It was held that the procedure prescribed by rule 
14 of the Civil Services Classification Rules under s. 96(2) of the Government of India 
Act was not followed by the official Inquiry which preceded the action. It was further 
held that there was no right in the appellant enforceable by action to hold his office 
in accordance with those rules and he could, therefore, be dismissed notwithstanding 
the failure to observe the procedure prescribed by those rules. There has been no- 
subsequent decision of the Supreme Court or of the Privy Council which has departed 
from this decision in 64 Indian Appeals. It is true that this decision of the Privy 
Council was in connection with s. 96B of the Government of India Act, 1915, as amended 
by the Act of 1919, but certain restrictions were put upon the unchecked power of 
the Crown to dismiss its servants. Those conditions were laid down in s. 240(3) of 
of the 1985 Act and are now reproduced in art. 311(2) of the Constitution In 1950. It 
has been observed in the case of the State of Bihar v. Abdul Majid reported in 1954 
Supreme Court 786, following the decision in Tarachand Pandit’s case, that the prero- 
t gative right of the Crown to dismiss its servant at will having been given the statutory 
form in s. 240(1), it can anly be exercised subject to the limitations imposed by the 
remaining sub-sections of thet section; and it must follow as a necessary consequence 
that if those limitations were contravened the public servant concerned had a right 
to maintain action against the Crown. Thus the only inroad upon the doctrine of 
Crown’s pleasure which has been made in India Is that the Presidents pleasure or the 
Governor’s pleasure or the Rajpramukh’s pleasure, as the case may be, can only be 
exercised subject to the provisions of art. 311(2); if there has been no violation of the 
provisions of that article there is no right of action against the exercise of this pleasure. 
In the present case, there has been no reduction in rank or remoyal or dismissal from 
service. These are the only cases contemplated by sub-art. Z of article 311, and hence 
even if there has been a breach of the statutory rules framed in that behalf, the present 
plaintiff would not have any right to maintain this sult for the breach of such statutory 
rules. 

Mr. Daji, in the course of his argument, wanted to make a distinction between the 
tenure of office and the terms and conditions of service. But it is clear that the doc~ 
trine of the Crown’s pleasure or the Prealdent’s pleasure or the Governor's pleasure or 
the Rajpramukh’s pleasure, as the case may be, embraces not merely the duration of 
service but also the terms and conditions of service as well The decision in the case 
of The Province of Bombay v. Madhukar Ganpat reported in 58 Bom. LR. 7&4 has no 
application to this case. Thera, what had happened was that the plaintiff complained 
that there was a breach of the mandatory provisions of s: 249(3) of the Government of 
India Act. But the Government was able to show that the plaintiff was an officer gov- 
erned by the rules relating to the Police Establishment and that those rules stood In a 
special category because of the provisions of s. 243 of the Government of India Act, 19385. 
This contention of the Government was upheld by their Lordships. 

In the light of these authorities, it is clear that the plaintiffs suit must fail and that 
as his case does not fall within the four corners of the provisions of art. 311(2) he cannot 
maintain this suit.” 
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The plaintiff appealed._ 


0. N. Dan; with Vaki Dadabhoy & Bharucha, for the appellant. 
` D. S. Parikh and M. N. Majumdar, for the respondent. 


Cmama C. J. A rather interesting, and by no means easy, constitutional 
question arises in this appeal. The plaintiff, whose suit was dismissed by the 
learned City Civil Court Judge on a preliminary issue, was a guard in the North 
Western Railway in Grade I and he was appointed on April 24, 1929, being 
confirmed on January 30, 1930. Then for a short time he acted as Grade Il 
guard and he was made permanent in that grade in 1944. On partition he opted 
for India and he gerved in the B. B. & O. I. Railway as it existed in 1947. On 
January 31, 1950, his post in the North Western Railway was equated to a 
Grade C post and he filed this suit stating that the order passed on January 31, 
1950, ordeying him to work as a C Grade guard was invalid. He also sought 
a declaration that he was entitled to rank as a B Grade guard from the date 
when he waa absorbed as a guard in the B. B. & C. L Railway, and he also 
claimed a declaration that he was entitled to rank in seniority as a guard and 
to receive promotions, pay, confirmation, allowances contribution in the Provi- 
dent Fund ete. on the length of his service as a guard on the North Western 
Railway commencing from April 29, 1929, and he wanted an order that the 
_ various emoluments to which he would be entitled on his being treated as a 
Grade B guard should be paid to him. The suit was filed against the Union of 
India represented by the General Manager, Western Railway, in which the 
B. B. & C. I. Railway had merged after Independence, and the question that 
is whether the plaintiff has any cause of action against the Union of - 

dia. 

The question may be posed in this way. Can a servant of the State sue the 
State in respect of any condition of service relating to his employment! To put 
the question in a different way, would it be correct to say that the statutory rules 
framed by the Railway conferred any right upon a Government servant, which 
right he can assert and enforce in a Court of lawf Or, again to put the same ques- 
tion in a different language, are the rules framed by the railway authority, which 
are undoubtedly statutery rules, mere rules of guidance and administrative 
rules, or do they constitute a contract between the Union of India ånd its em- 
ployees? The case of the plaintiff is that under the Indian Railway Establish- 
ment Code, which is a statutory Code, he has the right to be posted as a Grade 
B guard, that his right has been infringed, and he is entitled to come to a civil 
Court against the Union of India to enforce his right. 

Turning to the Constitution, Part XIV of the Constitution deals with services 
under the Union and the States, and art. 310 provides that every person who 
is a member of the defence service or of a civil service of the Union or of an 
all-India service or holds any post connected with defence or any civil post 
undér the Union, holds office during the pleasure of the President. The latter 
part of that article, with which we are not concerned, deals with members of 
the. civil service of a State. As will be noticed, art. 310 is made subject to any 
provision expressly made in the Constitution itself. That is the only excep- 
tion which the Constitution has permitted to that article. Unless, therefore, 
we find a specific provision in some part of the Constitution giving to a Govern- 
ment servant a tenure different from the tenure provided for in art. 310, every 
member of the civil service holds his office during the pleasure of the President. 
Those statutory exceptions are for instance exceptions in the cage of Judges of 
the High Court and the Supreme Court, the Accountant General, and certain 
other high dignitaries of the State whose tenure of office is a fixed tenure and 
who are not holding their office at the pleasure of the President. Now, the ex- 
pression ‘‘holding office during the pleasure of the President’’ is not a new 
expression introduced by the Constitution. It is an expression well known to 
the English Common Law. Under the English Common Law, every servant in 
England holds his office during the pleasure of the Crown. One view of art. 310 


< 
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is that it only deals with the tenure of office and all that it provides is that the 
President can dismiss any civil servant at pleasure. The other view, which is 
a possible view and which has been taken in England, is that when a Govern- 
ment servant holds office at the pleasure of the King or the President, it 
connotes not merely that his services are terminable at the pleasure of the Ki 
or the President, but further that the service under Government is not a crea-' 
tore of contract and cannot be regulated by terms of a contract, that the rela- 
tionship between a government servant and Government is not contractual, and 
that no term of service can be made. justiciable, nor can a Government servant 
assert any right relating to his service in a Court of law. Article 811 coyfers 
certain Constitutional rights upon a civil servant and undoubtedly a breach or 
infringement of any of the statutory rights afforded to a civil servant under 
art. 3811 confers a right upon him, and he. can come to Court and complain of 
the breach or infringement. There is no diffculty so far ag that position is 
concerned. But the difficulty arises when one has to consider Whether a civil 
servant has any rights other than the rights conferred by art. 311, and in this 
connection reliance is placed on arta. 809 and 318. Article 309 deals with the 
power of the appropriate Ipgislature to regulate the recruitment and conditions 
of service of persons appointed to public services and posta in connection with 
the affairs of the Union or of any State. This is a power conferred upon the | 
Legislature to be exercised after the Constitution came into force, and the Provigo 
makes it competent for the President or such person as he may direct to make 
rules regulating the recruitment and the conditions of service of persons 
appointed to such services and posts until provision in that behalf is made by 
or under an Act of the appropriate Legislature. And art. 313 keeps in force 

| all laws immediately before the commencement of the Constitution and appli- 
cable to any poe gervice or any post which continues to exist after the com- 
mencement of this Constitution; and it is not disputed that the Indian Railway 
Establishment Code is a law within the meaning of art. 318 which was in force 
immediately before the commencement of the Constitution. 

Now, the question is this. Does a breach or an infringement of any of the 
rules which are kept in force under art. 818 and which governs the conditions 
of service, confer a right upon a civil servant, which right he can assert in a 
Court of lawt In other words, has a civil servant a right. to eane to Court, 
not merely under art. 311 but also if there is an infringerieart, f any of his 
conditions of service by the Union Government! In this very the plain- 
tiff is not coming to Court under art. 311. His case is that there is an infringe- 
ment of the provisions of the Indian Railway Establishment Code and that 
that gave him the right to-come to Court. What is pointed out. is that although 
with regard to tenure of service no complamt can be made except as provided 
ander art. 311, neither art. 310 nor art. 311 prevents a civil servant from claim- 
ing his right under the relevant rules if his right is denied to him. It is also 
said that if the Constitution making sia Se enacted arts. 309 and 313, it 
would be erroneous to that they were enacted without any intention to 
confer any right upon the Government servant who was affected by infringement 
of the rules or the law which those articles contemplate. Now, it we take the 
wider view of the doctrine of a civil servant holding office during the pleasure 
of the President, then it is clear that the conditions of service contemplated by 
arts. 809 and-318 cannot constitute a contract between the President and the 
civil servant and the breach of any of these conditions of service would not 
confer any right upon the servant to approach a Court of law for the enforce- 
ment of his right In other words, although the conditions of service may be 

/ embodied in statutory rules or laws, they would not be enforceable conditions. 
But if we take the narrower view of this doctrine of a civil servant holding 
office during the pleasure of the President and hold that art. 810 deals only 
with tenure, even so before a civil servant could enforce any of the terms of the 
conditions of service embodied in statutory rules, it must be established that 
the statutory rules embodying the conditions of service constitute a 
contract between the President of Indi& and the civil servant. The mere fact 
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that there are rules embodied in the Railway Code which have A statutory force 
does not and cannot lead to the necessary conclusion that those rules constitute 
a contract between the President and the civil servant. As we shall presently 
point out, and as has been held by the Privy Council very clearly, you’ may 
have rules relating to conditions of service which are merely. rules of guidance, 
which are administrative rules, and which may even constitute a solemn and 
statutory assurance to the civil servants that Government would behave in a 
particular manner or that the Government will act according to the rules passed 
and which affect the conditions of service. But neither rules of guidance nor 
administrative rules nor an assurance however solemn and even given 
in a stagute can possibly be a substitute for a contract between the master and 
the servant, and therefore, really, without deciding the broader question with 
regard to the implications of the doctrine of a ciwil servant holding office during 
the pleasure of the President, we must confine ourselves in this appeal to the 
rather narrow question as to whether the provisions of the Railway e consti- 
tute a contract between the civil servant and the Union Government. 

Now, arts. 309 and 313 found a place, though perhaps not in the same language, 
in the ‘corresponding provisions of the Governmenteof India Act. We had in 
g. 240 the doctrine of a civil servant holding office during His Majesty’s pleasure 
set out, we had then the safeguards of art. 311 embodied im that section, and 
in a, 241 we had the provisions with regard to rules being made to regulate 
‘conditions of service. The question of the legal effect of these rules which were 
statutory rules and were provided for by s. 241 of the Government of India 
Act came in for consideration by the Privy Council in R. Venkata Rao v. 
Secretary of State.) The case of Venkata Rao, who was the appellant before 
the Privy Council, was that the statute gave him a right enforceable by action 
to hold his office in accordance with the rules and that he could only be dis- 
missed as provided by the rules and in accordance with the procedure pres- 
cribed thereby. In the first place the Privy Council considered the two leading 
English cases which according to the Privy Council correctly laid down the 
law in these matters. One was the case of Shenton v. Smsth,* and the other was 
Gould v. Stuart. In the first case Lord Hobhouse’ delivering the judgment 
of the Privy Council laid down that (p. 284) : 


“...unless in ` cases where it jis otherwise provided, servants of the Crown 
hola thar ge A g the pleasure of the Crown; not- by virtue of any special prero- 
gative of the Crown, but because such are the terms of their engagement, as is well 
understood throughout the public service. If any public servant conalders that be has 
been dismissed unjustly, his remedy is not by a law-suit, but by an appeal of an official 
or political kind.:. As for the regulations, their Lordships again agree with Stone J. 
that they are merely directions given by the Crown to the Governments of Crown Colo- 
nies for general guidance, and that they do not constitute a contract between the Crown 
and its servants.” 
In the latter case the Privy Council construed the provisions of the New South 
Wales Civil Service Act, 1884, as containing express provisions which were 
inconsistent with importing into the contract of service the term that the Crown 
may put an end to it at ita pleasure. The question that the Privy Council 
asked itself in Venkata Rao’s case was whether the case fell in the general cate- 
gory defined by Shenion’s case or the more exceptional category defined by 
Gould’s case, and the Privy Council in a Pe terre sentence at p. 704 point out 
that s. 96B in express terms stated that o is held during pleasure. 

“There is therefore no need for the implication of this term and no room for its 
exclusion.” i i 

Therefore, whatever might be the position in England, where there is no statu- 
tory provision or even & constitutional provision as we have in India now, 
Gould’s case can have no force in India under the Constitution because under 
art, 810 there is an express provision that the office of a civil servant is during 
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the pleasure of the President and the only exception that can be made to that 
doctrine is, as already pointed dut, by an express provision in the Constitution 
itself. This view was taken by the Privy Council of the provisions of s. 96B, 
which would also apply to the provisions of s. 240 of the Government of India 
Act, and would apply with equal force to the provisions of art. 810 of the Consti- 
tution. The Privy Council also rejects in its judgment the limited doctrine 
of service being held at pleasure.’ This is what their Lordships say(p. 704) : 
“The argument for a limited and special kind of employment during pleasure but 
with an added contractual term that the rules are to be observed is at once too artificial 
and too far-reaching to commend itself for acceptance. The rules are manifolfi in 
number and most minute in particularity and are all capable of changè. Coltmsel for 
the appellant nevertheless contended with most logical consistency that on the appel- 
lants contention an action would Me for any breach of any of these rules, as far example 
of the rules as to leave and pensions and very many other matters. Inconyenfence (the 
Privy Council emphasised) is not a final consideration tn a matter of construction but 
it is at least worthy of consideration and it can hardly be doubted that the suggested 
procedure of control by the Courts over government in the most detailed work of man- 
aging its services would causd’ not merely inconvenience but confusion.” 
And the Privy Council says that that was a consideration which seemed to their 
Lordships to be of the utmost weight. If the Courts interfering in the working 
of a Government department cpuld cause inconvenience and confusion in the 
year 1936, we shudder to think ‘what the position would be in 1958 if the Courts 
were to regulate and control the working of the much more complex and com- 
plicated administration which is now in force in our country. The Privy 
Council points out that s. 96B and the rules make careful provision for redresss 
of grievances by administrative process and that the terms of the section con- 
tain a statutory and solemn assurance that the tenure of office though at plea- 
sure will not be subject to capricious or arbitrary action but would be regulated 
by rule. 

The same principle was emphasised by the Privy Council in an earlier judg- 
ment which is reported in "E T. Rangachari v. Secretary of State’ and the 
argument that was urged at the Bar and whieh was rejected by the Privy 
Council was that by the terms of s. 96B of the Act of 1919, which in a modified 
form correspond to s. 240 of the Act of 1985, persons in the civil service of 
the Crown in India held office not simply at pleasure but on the terms set out 
both in the section and im all the rules made thereunder including the pensions 
rules. Therefore, there can be no doubt that if the Government of India Act 
was in force and we had to consider the provisions of ss. 240 and 241 the present 
gnit would not be maintainable. Mr. Daji concedes that in view of this clear 
and emphatic pronouncement by the Privy Council, it would not have been 
open to the plaintiff to agitate this question of infringement of the rules by an 
action in a Court of law. 

The question then is: Is there anything in our Constitution which has 
altered the clear position in law which obtained under the Government of India 
Act of 19351 We must indeed find clear and unequivocal language in the Con- 
stitution before we can come to the conclusion that so radical a change has 
been brought about in the relation between civil services and the Government 
that the Constitntion now permits a Government servant to challenge every 
statutory rule, whatever the inconvenience and whatever the confusion that 
may be caused by such action on the part of the Government servant. Now, 
there is nothing in the language of arts. 309 and 318 which bring about any 
change from the position, which obtained under the Government of India Act. 
The one important circumstance to which our attention has been drawn by 
Mr. Daji is that there was a sub-section, sub-s. (5) of s. 241, to the effect that 

“No rules made under this section and no Act of any Legislature in India shall be 
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construed to limit or abridge the power of the Governor-General or a, Governor to deal 
with the case of any person serving His Majesty in a civil capacity in India in suth 
manner as may, appear to him to be just and equitable:” 

and it is said that this sub-section no longer finds a place in the Constitution. 
But as rightly pointed out by Mr. Parikh, there is no longer any reason for 
enacting sub-s. (5) of s. 241 because the Government of India Act, having made 
the office of a civil servant at the pleasure of His Majesty, had to confer certain 
powers upon the Governor General and the Governor to deal with cases of the 
services. That difficulty no longer arises under the Constitution because under 
the Constitution the President as the head of India and the Governors as the 
head of the States have been given the power to deal with the services. 

The other contention put forward by Mr. Daji is that the position in England 
with regard to the doctrine of King’s pleasure $ very different from the posi- 
tion iù India. , It is said that in England the Crown has prerogative rights and 
one of those prerogatives is to dismiss its servants at pleasure and not to be 
bound by any contract with the servant, It is said that in India the President 
has no prerogatives; he is not supreme, but what is supreme in our country is 
the Constitution, and therefore if the Constitution®* confers any rights, those 
rights cannot be countered by suggesting that there are privileges or preroga- 
tives higher than the Constitution itself. It seems to us that that argument is 
without much substance. When the Constitution of India accepts and adopts a 
doctrine well known to the common law of England, the doctrine that a civil ser- 
vant holds his office at the pleasure of the Crown, it is futile to that the 
Constitution makers did not wish that doctrine to have full sway. It must not be 
forgotten that that doctrine does not owe its origin to the sanctity in which the 
Crown is held in England, nor to its absolute powers or to its prerogatives.: 
That doctrine is based upon principles of public policy and there is no reason 
to suggest that principles of public policy which have endured for hundreds 
of years in England should not have been accepted by us and incorporated in 
our own Constitution. Therefore, it is for Mr. Daji to establish that by the 
Constitution, although the doctrine is embodied in-art. 310, it has been cut 
down or truncated. ; 

It is said that a certain decision of the Supreme Court does modify the dot- 
trine as it prevails in India, and strong reliance was placed on The State of 
Bihar v. Abdul Majid.’ In that case the question that the Supreme Court was 
considering was whether a civil servant could maintain a suit against a State 
for recovery of arrears of salary. Admittedly, he could not do so under the 
English law, and the Supreme Court held that that rnle did not prevail in 
India. The Supreme Court came to this conclusion on two grounds. One was 
that this doctrine in England was based upon the principle that a salary paid to 
a civil servant was a bounty, the Crown was not bound to pay the salary in law, 
and when it did pay the salary it was not under any obligation but e2-grata. 
It was pointed out by the Supreme Court that in view of the provisions of the 
Civil Procedure Code, where the salary of a Government servant could be 
attached at the instance of a creditor, it was impossible to take the view that 
the salary was & bounty, and the Supreme Court also pointed out that 
the doctrine in England was based upon another rule that a King could not be 
sued in his own Court, that the subject could only approach him by a petition 
of right, and the Supreme Court said that that doctrine did not prevail in 
India also. Therefore, it is only to this limited extent, to the extent that in 
India the Union could be sued for arrears of salary, that the doctrine of a 
Government servant being employed at the King’s pleasure has been cut down 
or limited. There is no suggestion in this judgment of the Supreme Court that 
the principle enunciated by the Privy Council in Venkata Rdo’s case or Ranga- 
chary’s case no longer obtains. It is true that Supreme Court was not consi- 
dering the provisions of the Constitution but of s. 240 of the Government of 
India Act, But our attention has not been drawn to any subsequent decision 
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of the Supreme Court where the vièw has been ‘taken that by reason of the 
enactment of the Constitution the law laid down by the Privy Council in Ves- 
kata Kao’s case and Rangachary’s case is no longer good law. 


As a matter of fact, the Supreme Court in a very recent decision in Parshotam 
Lal Dhingra v. Union of India,’ has pointed out that subject to the exceptions 
contained in art. 311 our Constitution has adopted the English common law 
rule that public servanta hold office during the pleasure of the President or the 
Governor as the case may be, and they also’ point out that all that Abdul Majid’s 
case laid down was that the English common law rule regarding the holding of 
office by public servants only during the pleasure of the Crown has not Been 
adopted by us in its entirety and with all its rigorous implications, , But sub- 
ject to these exceptions, the exception of art. 811 and the exception enunciated 
by Abdul Mayid’s case with refard to the recovery of arrears of salary, it is 
not suggested, with respect, by the Supreme Court in its Judgment that the 
doctrine of a Government servant holding office during the King’s pleasure 
has been in any way further limited or cut down. 

To come back to the quegtion with which we began in this Judgment, can it 
be said in this case that the plaintiff ig seeking to enforce a contractual obliga- 
tion undertaken by the Union of India? Before there can be a contractual obli- 
gation there must be a contract. If we take the view that the President, under 
the doctrine of every servant of his holding office during his pleasure, cannot 
be bound by any contract, then no further question survives. But even assum- 
ing that that aspect of the doctrine may not be accepted here and that it is 
open to the Union or the President to enter into a contract with his servants 
or any of them, the question still remains whether im fact there is a contract 


between the President and the Saar rs We refuse to look upon the rules con- 


tained in the Railway Establishment Code as the contract between the parties. 
The rules, as the Privy Counsil point out in Venkata Rao’s case, are so detailed 
and so administrative in their aspect that it is Impossible for us to take the 
view that every one of these rules constitute a term of contract between the 
plaintiff and the Union of India. Onur attention was drawn to the service 
agreament which is to be signed by every non-pensionable railway servant under 
r. 143. The plaintiff is a non-pensionable railway servant and it is hig case 
that he has signed such a service agreement, and when we look at the form of 
this service agreement, it is significant that this form does not impose any obli- 
gations upon the railway authority m respect of any of the rules contained in 
the Railway Code. The agreement provides that the railway servant shall be 
bound by all general rules and regulations of Government service which are 
imposed from time to time and may be in force. But the agreement does not 
provide that the railway authority shall be bound by any rule or regulation 
contained in the Code. Therefore, it is clear that the railway authority has 
not undertaken by this service agreement any contractual obligation in respect 
of any of the rules or regulations contained in the Railway Code. It is rather 
significant that cL 8 confers an obligation upon the railway authority to pay 
the salary to the employee and it may well be said, apart from Abdul Mand’s 
case, that if a railway servant sues for his salary he is entitled to do so be- 
cause the railway authority has accepted a contractual obligation to pay him 
the salary. But we find nothmg whatever in thia agreement to suggest that 
with d to grading the plaintiff, whether he should be put in Grade B or 
Grade C, any contractual obligation has been undertaken by the railway autho- 
rity. It may be possible, and we express no opinion gn it, that the Union of 
India or.the President may be bound if a contract was entered into between 
the Government and the civil servant by which Government accepted certain 
obligations and conferred certain rights upon the civil servant. We have not 
before us such a case. It is clear from the record that this is not a case where 
there is any special contract between the Union of India and the civil servant 
by which the Union has undertaken the obligation or conferred the right upan 
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tha plaintiff in respect of which this suit is filed, and therefore it is possible to 
dispose of this appeal on this narrow issue that in the absence of any contract, 
the rules by themselves not constituting the contract, the plaintiff is not entitled 
to sue the Union of India. 


The result is that the appeal must fail and ig dismissed with costs. 
Appeal dismissed, 


+ 


Before the Howble Mr. M. C. Chagla, Chief Justice. 

APPA RAMGONDA PATIL v. DATTATRAYA VINAYAK TENGSHE.* 
Civil Procedure Code (Act V of 1908), Secs. 114(a), 241, 2(14), 109, O. XLV II —Constitu- 
tlon of India, Art. 137—Application for review to High Court against order made by 
tt on writ application under arts. 226 and 227 of Constitution—Maintainability of such 
application for review. 


An order passed by the High Court in a writ under the Constitution of 
India falls under a, 114(a) of the Civil Procedure 1908, and the High Court has 
power to review such an order. 

Chenchaund v. Praja Seva Transports, Limited, agreed with. 
In re Prahlad Krishna,* referred to. 


H. A.-Rane, with S. A. Wale, for the petitioner. 
N. V. Phadke, with M. V. Paranjape, for opponent No. 1. 


Caacua C. J. This is an application for review against an order passed by 
Mr. Justice Dixit and myself on December 20, 1955, on a writ application 
under arts. 226 and 227 of the Constitution directed against the decision of the 
Revenue Tribunal, and the first point urged by Mr. Phadke on behalf of the res- 
pondent is that a review application does not lie. What is urged is that a 
Court bas no inherent power of review and the only power of review conferred 
upon the civil Court is by s. 114 of the Civil Procedure Code, and inasmuch as 
a review is sought in a writ proceeding under the Constitution, s. 114 has no 

plication, and if s 114 has no application there is no power in the High 
Court to review its own decision on a writ proceeding and the High Court can- 
not assume that power under any inherent jurisdiction. It is pointed out that 
art. 137 of the Constitution expressly confers power of review upon the Sup 
reme Court. In the absence of any such provision in the Constitution with 
regard to the High Court, a review application in a writ proceeding is not 
maintainable. Now, the answer to this argument of Mr. Phadke is simple. A 
writ application under the Constitution is a civil application and that gee 
cation comes before a civil-Oourt, which in this case happens to be the High 
Co and the civil application must be governed, as far as procedure is con- 

by the provisions of the Code. Section 141 expressly provides: 
“The procedure provided In this Code in regard to sults shall be folloWed, as far as 

it can be made applicable, in all proceedings m any Court of civil jurisdiction.” 
Now, all proceedings in a civil Court terminate in a decision being giyen by 
the Judge and that decision constitutes the order of the Court. It is an order 
within the meaning of s. 2(14) which defines ‘‘order’’ as the formal expression . 
of any decision of a civil Court which is not a decree. This is not a decree be- 
cause it is not the formg! expression of an adjudication in a suit. If it be the 
formal expreasion of the adjudication by the Court in a civil proceeding, the 
formal expression must take the shape of’ an order, and, therefore, it is clear 
beyond doubt that the decision of this Court on the writ application was an 
order within the meaning of the Civil Procedure Code. If that is so, let us 
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turn to s. 114 to.see what the effect of this view is with regard to the power of 
the High Court to review an order made on a writ application. 


A review lies under s. 114 from a decrees or order from which an appeal is 
allowed by the Court, but from which no appeal has been preferred. When 
we turn to s. 109, an appeal is allowed against an order if the High Court certi- 
fies the order to be a fit one for appeal, and although an appeal is allowed no 
appeal admittedly has been preferred from this order and therefore if the 
other conditions laid down by O. XLVII are satisfied, then it is difficult to under- 
stand why the High Court has no power to review an order passed on a writ 
application. Such an order is one which clearly falls under s. 114(a), ° 

The difficulty is really caused by certam observations of this Court in In re 
Prahlad Krishna.! There we.were considering the power of review of this 
Court in a criminal matter and in connection with that we observed (p. 64): 

“‘,..It is clear that no Court hes an inherent power of review. A powér of review 
like a power of appeal must be conferred by statute. As far ag the Criminal Procedure 
Code is concerned, no power of review is given to the High Court in criminal matters, 
and there is nothing in art. 22g which would induce us to hold that the Constitution has 
conferred a power upon the High Court of review in matters falling under that article.” 


These observations clearly relate to the particular application that was made 
in that case which was an application under s. 491 and which application was 
rejected by the High Court and an attempt was made to get the decision of the 
High Court reviewed, and in the Full Bench the High Court came to the con- 
clusion that the High Court had no such power. It will be noticed that unlike 
the Civil Procedure Code, the Criminal Procedure Code confers no power of 
review upon the High Court, and the view has been consistently taken that 
once the High Court has delivered a judgment on its Criminal Side, it is 
functus officio and it. cannot review its own decision. But the position 18 
strikingly different in the case of civil matters because the Code of Civil Proce- 
dure expressly confers the power of review under s. 114, and therefore these 
observations of the Full Bench must not be torn from their context and be 
given a wider application than they have. What is true of a criminal case, 
what is true of the provisions of the Criminal Procedure Code, is not necessarily 
true with regard to a civil matter and the provisions of the Civil Procedure 
Code. An identical view has been taken of the law in a decision of the Madras 
High Court in Chenchanna v. Praja Seva Transports, Iamtted.2 With respect, 
I agree with the view taken by that Court. 


[The rest of the judgment is not material to this report.] 
Rule discharged. 


} (1800) 88 Bom, L. R. 6), r. ». è [1082] Mad. 1000. 
L. B.e. 
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Before Mr. Justice K. T. Desi. . 
SUNDER DUMANNA SHETTY v. K. D. BLLIMORIA.® 


Bombay Police Act (Bom. XXII of 1951), Secs. 33(1)(w), 33(7), 2(10), 167; Rules’ 


I 


13-A(4), 5(1), 27—City of Bombay Police Act (IV of 1902), Sec. 22; Rule 5—Const-~ 
tution of India, arts. 19(1) (g), 19(6), 14—Validity of r. 13-A(4)—Whether rule can lay 


gown conditions as regards personal qualifications of person seeking to renew Hcence 


in relation to places of public entertainment—Section 33(7), whether limits or restricts 
power conferred under s. 33(1)(w)—Whether r. 13-A(4) violates pean, right 
under art. 19(1)(g)—Meaning of term “suitable” in r. 13-A(4). 


‘Under s. 38 of the Bombay Police Act, 1951, the Commissioner of Police, Bombay, 
was cofhpetent to enact r. 18-A(4) of the Rules framed under the Act. 

The conditions of suitability of a person for the purpose of holding a licence in 
relation to places of public amusement or entertainment provided for under rr. 5(1), 
18-A(4) and 27 of the rules framed under the Bombay Police Act, 1951, are condi- 
tions which the Commissioner of Police is authorised to enact under s. 33(1)(w) of 
the Act. It is implicit in his power to frame rules for licensing or controlling a 
place of public amusement or entertainment to frame rules relating to the suitability 
of a person for carrying out the duties and obligations imposed upon such a person 
under the rules and the terms of the licence. 

Section 88(7) of the Bombay Police Act, 1951, does not limit or restrict the power 
and authority conferred under s. 33(1)(w) of the Act. Therefore, the mere fact that 
under s. 83(7) it is competent to the authority to refuse a licence to a person of noto- 
rlously bad character does not imply that he has-no authority to refuse such a licence 
to any other person or that every other person is entitled as of right to such a 
licence irrespective of whether he possesses the requisite ability or capacity to carry 
out his obligations under the licence ar not. 

Shrimati Kaniz Begum v. The Commissioner of Police, Bombay? referred to. 
Rule 18-A(4) of the Rules framed under s. 33 of the Bombay Police Act, 1951, im- 
poses reasonable restrictions In the interest of the general public within the meaning 
of art. 19(6) of the Constitution of India and it, therefore, does not violate the funda- 
mental right guaranteed under art. 19(1)(g) of the Constitution. 

The term “suitable” In r. 13-A(4) means suitable for the purpose of carrying out 
the terms and conditions of the licence and for discharging the obligations imposed 
by the licence and the rules. 

Even though a discretlon may be couched in wide terms, if there is a policy to be 
found from the Act which is to govern the exercise of that discretion, then it cannot 
be said that an arbitrary and unfettered power is conferred upon the authority and 
that the restriction Imposed is an unreasonable restriction. 

In all cases where there is a power of control and supervision which may be exer- 
cised by a higher authority, tt is always a salutary principle in practice that reasons 
should be given for the decision taken which would enable the higher authority to 
exercise effectively its power of control and supervision. 

Harishankar Bagla v. The State of Madhya Pradesh," Natvarlal Ambalal v. Bombay 
State? and Govind} Vithaldas v. Mun. Corpn.‘ followed. 

R. M. Seshadri v. District Magistrate, Tanjore,’ Ebrahim Vazir Mavat v. The State 
of Bombay,’ Messrs. Dwarka Prasad Laxmi Narain v. The State of Uttar Pradesh," 
Captain Ganpati SinghH v. The State of Ajmer," State of Madras v. V. G. Row,’ Thakur 
Raghubir Stagh v. The Court of Wards, Ajmer,” Emperor v. Jeshingbhai Ishwarlal" 


*Deolded, April 3, 1958. O. C. J. Misel- 5 [1955] 1 B. O. R. 688. 
laneous Application No. 994 of 1087. 6 noi S. O. R. 988. 


(1 O. O. J. Miscallansous Petition ti 


8. ©. l 
No. 882 of 1954, decided by Tendolkar J., on 8 [1955] 18.0. R. 1085. 
October 5, 1954 (Unrep.). 8 [1952] B. O. R. 597, 
2 [1055] 1 8. O: R. 380. l 10 [1953] 8. O. R. 1049. 
8 lios 58 Bom. L. R. 221 11 (1950) 52 Bom. L. R. 544, F.B 


4 (1956) 59 Bom. L. R. 129. : 


` 
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The State of West Bengal v. Anwar AH Sarkar? Pannalal Binjraj v. Union of India, 
` Gwadling v. Chicago,’ Kotch v. River Port Pilot Cowra,‘ United States v. Harriss 
and Ullmann v. United Stutes,° referred to. 


Tas facta appear in the judgment. 


8. J. Sorabjes, for the petitioner 
H, M. Seervat, Advocate General, with &. M. Kantawala, for the respondents. 


K. T. Desar J. Sunder Dumanna Shetty, the petitioner basae pro- 
prietor of an eating house and restaurant named Shanti Bh u Hotel, 
situate at Clark Road, Jacob Circle, Bombay, hereinafter referred to ts ‘‘the 
hotel’’. A licence had been issued to the petitioner under the provisions = the 
Bombay Police Act, 1951, being licence No. 970/EHL 1954-55 in respect of the 
said hotel. The said licence was renewed from time to time upto March 31, 
1957. On February 28, 1957, the petitioner made an application for the renew- 
al of the said licence for the year 1957-58. On August 2, 1957, the Commis- 
sioner of Police, Bombay, issued a notice against the petitioner, stating that 
for the reasons set out im he said notice the Commissioner of Police proposed 
not to renew the said licence in favour of the petitioner and called upon the 
petitioner to show cause why such action should not.be taken. The petitioner 
was required to appear before the Commissioner of Police on August 9, 1957, 
for that purpose. In nse to the said notice, the petitioner appeared 
before the Commissioner of of P olice on August 9, 1957, and urged that the reasons 
on which the Commissioner of Police pro to act as aforesaid were without 
foundation and entirely baseless. On September 2, 1957, the Commissioner 
of, Police passed an order rejecting the application for renewal of the said 
licence on the d that the petitioner was not a suitable person to hold such 
a licence. On September 4, 1957, the Commissioner of Police addressed a letter 
to the petitioner, stating that he had refused to renew the licence and enclosed 

a copy of the said order. ‘ 

The petitioner challenges the validity of the said order and has filed the peti- 
tion herein for the issue of a writ of mandamus or a writ in the nature of 
mandamus or any other appropriate writ, direction or order under art. 226 of 
the Constitution of India ordering and/or directing the respondents -or any of 
them to withdraw and cancel the said order dated September 2, 1957, and fur- 
ther directing the respondents or any of them to renew the licence in Tespect of 
the said hotel, or in the alternative, directing and/or compelling the Commis- 
sioner of Police to withdraw the said order dated September 2, 1957, and to pro- 
ceed to hear and determine the petitioner’s application for renewal of the licence 
in accordance with law. 

The impugned order has been passed by the Gosmee of Police im exer- 
cise of the powers vested in him under r. 13-A(4) of the rules framed under 
the provisions of s. 38 of the Bombay Police Act, 1951. The said rule provides 
as under :— 


“I3-A (£). Tis Comia Gt oks may Niue io dase ie ibaa i a 


mr ai r e ee 


continuing to hold the Hceence.” 


It is contended by the petitioner that r. 13-A (4) is not warranted by the provi- 
sions of the aforesaid s. 33 under which it is purported to have been framed, 
and that, it is not within the competence of f the Co Commissioner of Police, who 
has framed the aforesaid rule, to do so. This ground is not set out in the 
petition. Mr. Sorabjese, who ap for the petitioner, desired to amend the 
petition in order to take this additional plea. The learned Advocate General, 
who appears for the respondents, stated that he had no objection to the point 

urged on the present petition, it being purely a point of law, mee 
a fermal amendment being made to the petition. 


1l 9537 8. 0. R. 28t ' '. & (1947) 330 U.B. 552, TERE 1093 
g ‘8. O. R. 288. 5 (1954) M7 U. 8. 612, 98 Law. ed. 989.' 
3 1000 177 U. B.7183, 44 Law. ed. 735. - @ (1958) 350 U.B. 422, 100 Law. ed. 51) 
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Section 33 of the Bombay’ Polise Act, under which the aforesaid rule has 
been framed, in so far as it is material, runs as- follows :— 

“33. (1) The Commissioner and the District Magistrate, in areas under their respect- 
T One Pere Ce eee ee eee alee OE ee eee on en ee 
sistent with this Act for.. 

_ (ww) (4) lennas Ge eneg piaska or ble aana ae Gate inant: 

(H) prohibiting the keeping of places of public amusement or entertainment or 
assembly, in order to prevent obstruction, inconvenience, annoyance, risk, danger or 
damage to the residents or pamengers in the vicinity; 

tii) regulating the means of entrance and exit at places of public amusement or 

t or assembly, and providing for the maintenance of public safety and the 
Eoen ce daan aal. 

(D Notwithstanding anything hereinbefore contained in this section or which may 
be contained in any rule made thereunder, tt shall always be lawful for the competent 
authority to refuse a licence for, ar to prohibit the keeping of any placa of public amuse- 
ment or entertainment by a person of notoriously bad character.” 


The expression ‘‘place of publie entertainment’ hgs been defined by s. 2(10) 
of the said Act to mean 

“any place to which the public are admitted, and where any kind of food or drink is 
supplied for consumption on the premises by any person owning or having an interest 
in or managing such place and includes a refreshment room, eating-house, coffee-hotse, 
liquor-house, boarding house, lodging house, hotel, tavern or wine, beer, spirit arrack, 
toddy, ganja, bhang or optum shop or a shop where any kind of food or drink is sup- 
plied to the public for consumption In or near such shop;”. 


It is urged by the learned counsel for the petitioner that the rules framed 
ander s. 33(1) (w) may impose conditions relating to the place of public amuse- 
ment or entertainment, but cannot lay down any conditions as regards the 
personal qualifications of a person for the purpose of being eligible for holding 
a licence. It is further urged that s. 33(7), under which a licence may be refu- 
sed to a person of notoriously bad character, has been provided in order to 
empower a competent authority to refuse a licence to a person of notoriously 
bad ter, as it must have been felt that without such express provision 
the competent authority would not be otherwise empowered to refuse a licence 
to a person of notoriously bad character. My attention has been drawn to 
various other provisions of s. 33 relatimg to rules or orders for the granting of 
a licence in connection with various other activities. It is urged that s. 88 
makes a distinction between licensing persons and licensing places. Under 
s. 83(1)(a) a provision has been made for rules relating to licensing and con- 
trolling persons offering themselves for employment at quays, wharves and 
landing places, and outside railway stations, for the carriage of 

and fixing and providing for the enforcement of a scale of charges 
for the labour of such persons so employed. There are other provisions relat- 
ing to rules for the grant of licences in connection with display of pictures, 
advertisements, carrying in streets and public places of gunpowder or any 
other explosive substance, the playing of music, the illumination of streets and 
public places, the blasting of rock and the use of loudspeakers ete. It is 
urged that the object of s. 338(1) (a) (4) was to provide for rules or orders relat- 
ing to the licence and control of paa of public amusement and that it does 
not empower the Commissioner of Police to frame’ rules imposing restrictions 
as regards the persons who were to hold such. licences.. In my view, there is 
not much merit in this*contention. In order to license or control a place of 
public amusement or entertainment, it is neceasary that the licence should be 
given to some person. That person must be a proper person for carrying out 
the terms of the licence and for seeing that the conditions subject to which the 
licence is granted are obeerved. A licence may not be granted to a person of 
unsound mind or to a minor and it cannot be said that if a rule is framed 
requiring that a person who applies for a licence must have attained the age 
of majority and must be a personeof sound mind, it would not be within the 
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ambit of the authori conferred by s., sow) of the Act. It cannot be said 
that every rule which lays down a personal qualification for the grant of a 
licence would be bad in law.. The rules that have been framed for keeping 
places of public entertainment in Greater Bombay impose numerous conditions 
upon @ person holding such a licence. By r. 8(1).it is provided that no per- 
son Keeping a place of public entertainment absent himself therefrom 
during the time it is open without obtaining the previous permission of the 
licensing authority, to be endorsed on the licence, unless he has an agent to 
act for him in the management of such place, to whom permision has been 
granted for that purpose by the licensing authority and such permission is 
endorsed on the licence. Rule 10, provides that every person keeping æ place 
of public entertainment shall keep the entire premises in a clean and sanitary 
condition and in good repair and that all appliances (including furniture) 
used in the premises shall also be kept clean. Under r. 11 it is the duty of 
the licensee to inform the Commissioner of Police. immediately of any case of 
infectious disease occurring at his place at any time. Under r. 12 it is pro- 
vided that during an ee every person keeping a place of public enter- 
tainment shall comply wit} all instructions and restrictions as may be issued 
to him ‘from time to time by the Commissioner of Police in respect of any mea- 
sures: considered necessary by him to prevent the spread of disease. Under 
F. 17-A(1) (a) nd person keeping a place of public entertainment shall refuse 
admission to such place to any member of the Harijan caste or Scheduled 
classes on the ground of his being a member of such caste or classes. Under 
T. 19 it is provided that no person keeping. a place of. public entertamment 
of: class ‘‘B’’ shall keép or supply therein any foreign liquor, country liquor 
or intoxicating drug as defined by the Bombay Prohibition Act, 1949, or any 
opium as defined by the said Act or shall permit to be consumed in such place 
any such foreign liquor, country liquor, intoxicating drug or opium howsoever 
procured. Under r. 19-A no person keeping a place of public entertainment 
of’ class ‘B’ shall in or on such place-—-(a) supply for being used as an 
intoxicating drink, or (b) kno ly permit the use of‘as an intoxicating drink, 
any article mentioned in s. 24A of the Bombay Prohibition Act, 1949. Rule 20 
provides that every person keeping a place of public entertainment shall take 
effitient steps to prevent overcrowding in or at such place and in the event of 
. any disturbance or accident involving injury to human life or limb happen- 
ing therein or thereat, shall give immediate information of the same to the 
Police. Under r. 21(1) no person keeping a place of public entertainment 
shall play or allow any. music to be played in such place except in accordance 
with the provisions therein mentioned. Under r. 22 no person keeping a place 
of public entertainment shall operate or cause to be operated a slot or amuse- 
ment machine in such place except with the approval of the Commissioner of 
Police. Under r. 28 it is provided that if any person keeping a place of 
public entertainment knowingly permits prostitutes for-the purpose of their 
trade or persons of notoriously bad character to meet or remain in such place, 
the Commissiqner of Police shall have the power in his discretion at any time to 
cancel.a licence granted under the rules or to suspend it for such period as he 
may certify and to direct such person to close the place either permanently 
or for such period as he may specify. It is further provided that the person 
to whom ‘such direction is issued by the Commissioner of Police shall forth- 
with comply with such direction.” Rule 24 provides that every person keep- 
ing a place of public entertainment shall conduct his or her occupation or busi- 
ness in such place in an orderly manner. Under r. § it is provided that no 
licence under the said rules shall be issued unless the person keeping the place 
of ppblic entertainment satisfies the Commissioner of Police that he shall com- 
ply with the provisions of the Bombay Shops and Establishments Act, 1940, 
and the ‘rules made. thereunder. It is necessary in order that these and the 
other rules, Which have been framed in connection with the keeping of places 
of public entertainment may be duly and effectively complied with, that the 
: licensee mat be a person capable of complying with and earrying ot thè. piro- 
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visions of the rules and must be a fit and proper person for doing so. Under 
r. 5(1) it is provided that every person applying for a licence to open or keep 
a place of public entertainment shall in the frst instance satiafy the Commis- 

sioner of Police that (i) the applicant is suitable, (ii) the locality where such 
place of entertainment is to be opened is fit for the purpose proposed, (iii) 
that the place proposed to be used as a place of public entertainment is fit for 
the purpose for which it is pro to be used, (iv) that the means of en- 
trance and exit to and from the place, are convenient, easy, sufficient and 
satisfactory and (v) if the place is in any enclosure, building, tent, booth or 
other erection that arrangements regarding ventilation and precaution against 
fire are suitable and sufficient. Under r. 27 the Commissioner of Police has 
the power in his discretion at any time to cancel a licence granted under the 
rules or to suspend it for such period as he may specify and to direct the 
keeper of any place of public entertainment to close such place either perma- 
nently or temporarily or otherwise act with reference thereto if the Commis- 
sioner of Police is satisfied after such enquiry as he deems fit that the licencee 
is not a suitable person for continuing to hold the licence or in order to pre- 
vent any obstruction, inconvenience, annoyance, risk, danger or damage to the 
residents or passengers in the vicinity or to prevent disturbance in such place 
and it is provided that every person keeping a place of public entertainment 
shall forthwith comply with such direction. In my view, the conditions of 
suitability provided for under r. 5(1), the impugned r. 18-A(4) and r. 27 are 
conditions which’ on a plain reading of s. 83(1) (w) the Commissioner. of Police 
is authorised to enact. It is implicit in his power to frame rules for licensing 
or controlling a place of public amusement or entertainment to frame rules 
relating to the suitability of a person for carrying out the duties and obliga- 
tions imposed upon such a person under the rules and the terms of the licence. 
The existence of an enabling provision contained in s. 38(7) empowering the 
competent authority to refuse a licence to a person of notoriously bad character 
does not of necessity limit or restrict the power and authority conferred under 
the provisions of s. 383(1) (so). The mere fact: that under s. 88(7) it is com- 
petent to the authority to refuse a licence ‘to a person of notoriously bad cha- 
racter does not imply that he has no authority to refuse such a licence to any 
other person or that every other person is entitled as of right to such a licence 
irrespective of: whether he possesses the requisite ability or capacity to 
earry out his obligations under the licence or not. 

The question whether s. 88(7) of the Bombay Police Act, 1951, is exhaustive 
of the grounds on which a licence may be refused came up for consideration 
before Mr. Justice Tendolkar in Shrimats Kanis Begum v. The Commissioner 
of Police, Bombay.’ In the course of his judgment the learned Judge in deal- 
ing with the argument that r. 5 which lays down that the applicant for a licence 
must be a suitable person must be read having regard to the provisions of 
s. 33(7) of the Bombay Police Act, 1951, observes as follows :— 

“Now, it appears to me that the provisions of section 33(7) have nothing whatever 
to do with the matter. Undoubtedly that confers jurisdiction on the appropriate autho- 
rity to refuse a licence to a person of notoriously bad character; but that does not ex- 
haust the grounds on which it may be prescribed that a licence may be refused.” 
The learned Judge further observed in the course of his judgment that r. 5 
which required that the applicant for a licence should be 4 suitable person was 
in no way inconsistent with any provision of the Bombay Police Act. 

I am further fortifled in the conclusion to which I have arrived at when the 
previous legislation on ¢he subject and the rules thereunder are considered. 
Under s. 22 of the City of Bombay Police Act, 1902, which has been repealed 
by the Bombay Police Act, 1951, it wis provided that with the previous sanc- 
tion of the Provincial Government the Commissioner of Police may from time 
to time make, alter or rescind rules not inconsistent with the Act for licen- 
Bing, controlling or in order to prevent the obstruction, ee annoy- 


a 0.6.3. Petition No. Ovotober 5, 1904 
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arice, riak, danger or damage of the reaidéhta or passengers in the vicinity, 
prohibiting, inter alia, the keeping of places of public dfmusement or entertain- 

ment. Among the rules framed in the exercise of the power vested under the 
said s. 22 was r. 5 which laid down that évery- person applying for a licence 
to stag i ane a place of public entertainment should, in the first ‘instance, 
satisfy the Commissioner of Police, ster alia, as to the applicant’s good cha- 

racter. Under s. 22(3) of the City of Bombay Police Act, 1902, it was pro- 
vided that notwithstanding anything contained in the other provisions of s. 22 
or which might be contained in any rule made thereunder, it would always 
be lawful for the Commissioner of Police to refuse a licence for or „to prahibit 
keeping of any place of public amusement or entertainment by a person of 
notoriously bad character. There-appears to be no case in which the compe- 
tence of the Police Commissiener to frame a'rule regarding the applicant’s 

good character for obtaining a licence was challenged, as being outside the 
ambit of his powers. Section 167 of the Bombay Police Act, 1991, provides, 
snter alia, that all rules prescribed under the City of Bombay Police "Act, 1902, 
shall so far as they are consistent with the Bombay Police Act, 1951, be deem- 

ed to have been prescribed under the Bombay Police Act, 1951. The Bombay 
Police Act, 1951, came into force on June 11, 1951, and the new rules there- 

under were framed on March 17, 1958. 

It is urged by the learned Advocate General that the Legislature whilst 
framing s. 167 had before it the rules framed under the City of Bombay Police 
Act, 1902, and has given effect to them under the provisions‘of the new Act 
and must be deemed to have considered them to have been validly framed. It 
is not necessary for the purpose of this case to rely upon the previous rules 
for giving validity to the rules framed by the Commissioner of Police under 
the Bombay Police’ Act, 1951. In my view, he had power and authority to 
frame the impugned rule and that it is not invalid on the ground that the 


Commissioner of Police was not-competent to enact the same. 


It is next urged by the learned counsel for the anh pene that r. 18-A(4) 
is bad, inasmuch as it violates the fundamental t guaranteed to the peti- 
tioner, who is a citizen of India, under art. 19(1) ip g) of the Constitution, which 
provides that all citizens shall have the right to practise any profession, or 
to carry on any occupation, trade or business. Article 19(6) of the Consti- 
tution provides that nothing in sub-cl. (g) shall affect the operation of any 
existing law in so far as it imposea, or prevent the State from making any 


-law imposing, in the interests of the general public, reasonable restrictions on 


the exercise of the right conferred by the said sub-clause. It is urged by 
Mr. Sorabjee, the learned counsel for the petitioner, that by the impugned rule 
unfettered and unregulated power has been conferred on an executive officer 
without specifying any principles and without laying down any policy or ori- 
terion or test for determining whether a person is suitable for continuing to 
hold a licence or not. It is urged that the provisions make the renewal of a 

licence completely dependent upon the untrammelled and uncontrolled sub- 
jective satisfaction of an executive officer in respect of the petitioner’s funda- 
mental right to carry on any business. It is urged that there is no obligation 
upon the authority concerned to state any reasons for refusing to renew a 
licence, that there is no right of appeal given to a person to whom a licence 
has been refused, and that the citizen under the rule is left to the mercy of an 
executive officer. It is urged that the ideas of suitability may vary from per- 
son to person. It is said that the concept of suitability is a nebulous one and 
may depend upon the varying notions of an individpal, upon his tastes, upon 
his ideas of morals and upon his beliefs. It is that one Commissioner 
may regard every woman as unsuitable to hold a licence, another may consi- 
der a weakling to. be unsuitable and a.third may regard old age as an impedi- 
ment to suitability. it is urged that some may consider a person who drinks 
liqnor even under a permit to be unsuitable and another may consider him un- 
suitable because of his private life, which might have no bearing on his duties 
and responsibilities as- holder of a licence, It is urged that in the absence 
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of any obligation to give reasons it-would be impossible for a person, to wham 
renewal of a Rcence tas been refused, td know why such licence has been re- 
fused and that he is left entirely at the mercy of an executive authority and 
that the restriction imposed can in no sense be regarded as a reasonable res- 
triction warranted in the interest of the general public. In support of his 
argument Mr. Sorabjee relied upon the case of E. M. Seshadri v. District 
Magstrate, pone That case related to a licence granted by the District 
Magistrate, Tanjore, to the owner of a cinema theatre in re A le of two 
notifications issued by the State of Madras in the Purpan exercise of the 
powers conferred upon it by s. 8 of the Cinematograph Act (LI of 1918). The 
impugned tonditions related to the obligation on the licensee to exhibit at each 
performance one or more ap pproved films of such length and for such length 
of time, as the Provincial Government or the. Central Government may, by 
general or special order, direct and the obligation to exhibit at the commences- 
ment of each performance not leas than 2,000 feet of one or more approved 
films. In holding that these conditions imposed unreasonable restrictions on 
the right of the licensee to carry on his business and were void as they in- 
fringed the fundamental, right guaranteed under ar. 19(1)(g) of the Consti- 
tution, Mr. Justice Ghulam Hasan observed at page 690 that there was no 
principle to guide the licensing authority and that the conditions such as above 
may lead to the logs or total extinction of the business itself. He further ob- 
served that a condition couched in such wide language was bound to operate 
harshly upon the cinema business and conld not be regarded as a reasonable 
restriction, and that it savoured more of the nature of an imposition than a 
restriction. 

Mr. Sorabjee further relied upon the case of Ebrahim Vasir Mavat v. The 
State of Bombay*. In that case the Supreme Court held that s. 7 of the Influx 
.from Pakistan (Control) Act, 1949, under which the Central Government may 
direct the removal from India of any person who had committed or against 
whom reasonable suspicion exgsted that he had committed an offence under that 
Act, was void as it conflicted with the fundamental right of a citizen of India 
ander art. 19(1)(e¢) of the Constitution to reside and settle in any part of the 
territory of India. In the course of his judgment Justice Ghulam Hasan ob- 
serves at p. 938 as under :— 

“...The question whether an offence has been committed is left entirely to the sub- 
jective determination of the Government. The inference of a reasonable suspicion rests 
upon the arbitrary and unrestrained discretion of the Government, and before a citizen 
is condemned, all that the Government has to do is to issue an order that a reasonable 
suspicion exists in their mind that an offence under section 5 has been committed The 
section does not provide for the issue of a notice to the person concerned to show cause 
against the order nor is he afforded any opportunity to clear his conduct of the suspicion 
entertained against him. This is nothing short of a travesty of the right of citizenship.” 


Placmg reliance upon the aforesaid observations, the learned counsel for the 
petitioner urged that in the present case also though there was a provision in 
r. 18-A(4) for an enquiry by the Commissioner, it was not obligatory on the 
Commissioner to issue a notice to the applicant to show cause why a renewal 
of the licence should not be refused and that the rule did not provide for any 
opportunity to the applicant of placing his case before the Commissioner. He 
urged that in this cage also it could be said that there was nothing short of a 
travesty of the right of a citizen to carry on the business of a hotel-keeper. 
He further relied upon the decision in Messrs. Dwarka Prasad Lazmi Narain 
v. The Kiate of Uttar Pradesh.2 That was a case under the Uttar Pradesh Coal 
Control Order, 1953. Under el. 4(3) of the said Order the licensing antho- 
rity had been given absolute power to grant or refuse to grant, renew or re- 
fuse to renew, suspend, revoke, cancel or modify any licence under that Order 
and the only thing the authority had to do was to record reasons for the action 


1 fi 18. 0. R. 688. 3 [1954] 8. O. R. 803. 
3 [INH] 8. O. E. 983. , 
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taken. The Supreme Court held this restriction to be void as imposing an 
unreasonable restriction upon fhe freedom of trade and business guaranteed 
under art. 19(1)(g) of the Constitution and not coming within the protection 
afforded by cl. (6) of the article. Mr. Justice Mukherjea in that case observes at 
page 818 that no rnles had been, framed and no directions given to te or 
guide the discretion of the licensing officer and that practically the er com- 
mitted to the unrestrained will of a single individual the power to grant, with- 
hold or cancel licences in any way he,chose and that there was no in the 
Order which could ensure a proper execution of the power or operate as a 
check upon injustiee that might resul aalt HOH Improper execution of the same. 
In dealing with the argument that a sufficient safeguard was provided against 
any abuse of power by reason of the fact that the licensing authority had got 
to record reasons for what he id, the learned Judge observed that the safe- 
guard was hardly effective, for there was no higher authority prescribed in the 
Order who could examine the propriety of those reasons and revise or review 
the decision of the subordinate officer and that the reasons which were required 
to be recorded were only for the personal or subjective satisfaction of the 
lieensing authority and not for pclae pas ta remedy to the aggrieved per- 
gon. In the present case it was urged t there was no necessity for the 
Commissioner of Police even to record any reasons for refusing to renew the 


Another decision relied upon was that of Captain Ganpati Singhji v. The 
State of Ajmer’. That was a case under the Ajmer Laws Regulations of 1877. 
Under one of the rules framed under that Act the holding of a fair except 
under a permit issued by the District Magistrate was prohibited. Under one 
of the said rules the District Magistrate was empowered to ‘‘revoke any such 
permit without assigning any reasons or giving any previous notice’’. The 
Supreme Court in that ease held that the rule was ulira vires for the reasons 
` that in authorising the District Magistrate to revoke a permit granted ‘‘with- 
out giving any reason or previous notice’’ it invested him with a power to 
aan the exercise by the citizen of the constitutionally protected right to 

old fairs. Mr. Justice Bose in that cage observes at page 1069 that *‘this abso- 
lute and arbitrary power uncontrolled by any discretion is also ulira vires”. 

My attention has also been drawn to the observations of Chief Justice Patan- 
jali Shastri in the case of State of Madras v. V. G. Row.* In dealing with 
s. 15(2) (b) of the Criminal Law Amendment Act, 1908, the learned Chief Jus- 
tice at pages 607-608 observes that the right to form associations or unions has 
such wide and varied scope for its exercise, and its curtailment is fraught with 
such potential reactions in the religious, political and economic flelds, that the 
vesting of authority in the executive government to impose restrictions on such 
right, without allowing the grounds of such imposition, both in their factual 
and legal aspeeta, to be duly tested in a judicial inquiry, is a strong element 
which must be taken into account in judging the reasonableness of the res- 
trictions imposed by s. 15(2) of the said Act on the exercise of the fundamental 
right under art. 19(1)(c) of the Constitution viz. the right to form associa- 
tions or unions. My a was also drawn to the decision in Thakur Raghu- 
bir Singh v. The Court of Wards, Ajmer. In that case it was held that the 
result of the combined operation of s. 112 of the Ajmer Tenancy and Land 
Records Act XLII of-1950 and the provisions of ss. 6 and 7 of the Ajmer 
Government Wards Regulation I of 1888 was that the Court of Wards could 
in its own discretion and on ita subjective determination assume the super- 
intendance of the property of a landlord who habitually infringed the rights 
of his tenants and the exercise of the discretion of the Court of Wards could 
not be questioned in a civil Court. . It was held that the provisions of s. 112 
could not be regarded as a ‘‘reasonable’’ restriction imposed in the interests 
of the general public on the exercise of the right conferred by art. 19(1)(f) 
becanse they completely negatived the right by making its enjoyment depend 


l1 8. 0. R. 1065. ° ` 3 [1053] 8. O. R. 1040. 
3 fies] & O R. 597. ° 
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on the mere discretion of: the executive. Mahajan J. in thab case observes at 
page 1054 that the result of the provisions was that by the subjective determi- 

nation of the Court of Wards, both the questions whether a particular person 
habitually infringed the rights of his tenants and whether his property should. 
be taken over by the Court of Wards, stood settled and the landlord could not 
have recourse to a civil Court on those questions. In the course of his judg- 

ment the learned Judge further observes that when a law deprives a person 
of possession of his property for an indefinite period of time merely on the 
subjective determination of an executive officer, such a law can, on no con- 
struction of the word ‘‘reasonable’’, be described as coming within that expres- 
sion, because it completely negatives the fundamental right by making its €n- 
joyment depend on the mere pleasure and discretion of the executive, the citi- 
xen affected having no right to have recourse for estabhiahing the contrary in 
a civil Court. 

Reliance was also placed on the decision in The Emperor v. Jeshingbhas Ish- 
warlal'. That case related to the provisions contained in the Bombay Public 
Securtty Measures Act, 1947. The learned Chief Justice of this Court held in 
that case that an order of externment passed unde® s. 2(1) (b) of the Bombay 
Public Security Measures Act, 1947, suffered from two defects: viz., (1) no period 
for the duration of the externment order was laid down in the statute, and 
(2) the person against whom the order was to be made had no right to be 
heard in his defence and that the restriction placed by s. 2(1)(b) upon the 
fundamental right under art. 19(1)(d) and (e) of the Constitution was not a 
reasonable restriction. Relying on that case, it was observed that in the pre- 
sent case also the right of being heard was not granted to a person before the 
renewal-of the licence was refused to him and that the impugned rule must 
be regarded as bad. . 

My attention was also called to the case of The State of West Bengal v. 
Anwar Als Sarkar®. That was a case under the West Bengal Special Courts 
Act X of 1950. The object of the Act, as declared in the preamble, was ‘‘to 
provide for the speedier trial of certain offences’’. The procedure laid down 
by the Act for the trial by the Special Courts varied substantially from that 
laid down for the trial of offences generally by the Code of Criminal Proce- 
dure and the Act did not classify, or lay down any basis for classification of 
the cases which may be directed to be tried by the Special Court but left it to 
the uncoritrolled discretion of the State Government to direct any case which 
it liked to be ‘tried by the Special Court. In that case Mr. Justice Mukherjea at 
page 328 observes that the necessity of a speedier trial was too vague, uncer- 
tain and elusive a criterion to form a rational basis for the discrimimations 
made. The necessity for speedier trial might be the object which the Legisla- 
tare had in view or it might be the occasion for making the enactment. The 
pares Judge in that case observes as under (p. 328) :-— 


--In a sense quick disposal is a thing which is desirable in all legal proceedings. 
crear staters ‘speedier’ which is a comperative term and as there may be. 
degrees of speediness, the word undoubtedly introduces an uncertain and variable ele- 
ment. But the question is: how is this necessity of speedier trial to be determined? 
Not by reference to the nature of the offences or the circumstances under which or the 
area in which they are committed, nor even by reference to any peculiarities or antece- 
dents of the offenders themselves, but the selection is left to the absolute and unfettered 
Gim tedon of ther exesuiiye povpra meni vein nothing tate: lew: to. guida on contro) ity 
action.” 


As against these cana, the learned Advocate General placed strong reliance 
upon the case of Harishankar Bagla v. The State of Madhya Pradesh. 3 That 
was a case under the Cotton Textile (Control. of Movement) Order, 1948, pro- 
mulgated by the Central Government under s. 3 of the Essential Supplies 
‘(Temporary Powers) Act, 1946. Under el. 3 of that Order a person. was 

1 erea e 3 [1955] 18. O.-R, 390. 

3 [1952] 8, 0. R 384, ® a 
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required to take a permit from the Textile Commissioner to enable him to 
transport cotton textiles purchased by him, The learned Judges in that case 
held that the policy underlying the Control. Order -was to regulate the trans- 
port of cotton textiles in a manner that would ensure an even distribution of 
the commodity in the country and make it available at a fair price to all. The 
grant or a refusal of a permit was to be governed by the policy and the discre- 
tion given to the Textile Commissioner was to be exercised in such a way as to 
effectuate that policy. The conferment of such a discretion could not be called 
invalid, and if there was an abuse of power, there was ample power in Courts 
to undo the mischief. In that case the discretion was not held to be ugfet- 
tered as there was a policy to be found in the Act, which governed the exercise 
of that discretion. 

Very strong reliance was placed by the learned Advocate General on the 
decision of a Division Bench of this Court in Natvarlal Ambalal v. Bombay 
State.1 That was a case under the Drugs Act (XXIII of 1940). In that 
ease the Court held that where a law conferred upon an authority unfettered, 
absolute and uncontrolled discretion, the law would be bad, where the question 
of policy underlying the daw was not involved. If, on the other hand, the 
y aara was one of policy underlying the law as to how the law was to be en- 

reed and as to how the provisions of the Act were to be carried out, then a 
discretion, be it unfettered, uncontrolled and absolute was not bad. The Court 
farther held that in order to arrive at a decision whether or not the licensing 
authority under the Drugs: Act, 1940, should issue a licence in favour of the 
applicant, it would be the duty of the licensing authority to make an appro- 
priate enquiry into the business activities of the applicant, into his position in 
life and his capacity to conduct the business in accordance with the provisions 
of the Act and the rules made thereunder. Therefore, where an application was 
made in Form 19A for a licence in Form 20A it would be open to the licensing 
authority to take into consideration the competency of the applicant to super- 
vise and control the sale, distribution and preservation of drugs and the 
suitability of the premises for preserving the properties of the drugs to which 
the licence would. apply. That decision is binding on me. 

Strong reliance was also placed by the learned Advocate General on the case 
of Govindy Vithaldas v. Mun. Corpn.2 That is a decision of a Division Bench 
of this Court consisting of the Chief Justice and Mr. ‘Justice Tendolkar. That 
was a case under the Bombay Provincial Municipal Corporations Act, Bom. LIX 
of 1949. In that case the learned Chief Justice quoted with approval the re- 
marks referred to above from the decision in Natvarlal Ambalal v. Bombay 
State. The learned Chief Justice in that case at page 134 observes as follows :— 


“_..In view of this (the remarks referred to above) what we have now to find is 
whether there is a policy of law underlying the Municipal Act which policy was to be 
carried out by the provision conferring discretion upon the Municipal Commissioner to 
issue licenses under s. 376. It will be noticed that in the Bombey High Court judgment 
it is clearly stated that however unfettered, abeolute and uncontrolled the discretion 
might be, so long as it Involved a policy underlying the law and it was necessary for 
carrying out the law, that discretion could not be held to be invalid.” 


At page 185 the learned Chief Justice observes that in issuing a licence or 
withholding a licence the Municipal Commissioner was effectuating the policy 
of the law which was to regulate all businesses which were likely to be & 
nuisance in*the wide sense in which that word was defined in the Act. 

The learned Advocate General also drew my attention to a passage from 
Maxwell on the Interpretation of Statutes, 10th edn., p. 123, where the learned 
author has observed as under :-—~ 

“Where, as in a multitude of Acta, something is left to be done according to the 
discretion of the authority on whom the power of doing tt is conferred, the discretion 
must be exercised honestly and in the spirit of the statute, otherwise the act done would 
not fall within the statute. ‘According to his discretion’ means, it has been said, accord- 
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ing to the rules of reason and justice, not private opinion; according to law and not 
humour; tt is to be, not arbitrary, vague and fanciful, but legal and regular; to be exer- 
etaed, not capriciously, but on judicial grounds and for substantial reasons.” 


These observations have been quoted by the learned Chief Justice with appro- 
val in the case of Govind#i Vithaldas v. Muntoipal Corpn. In that case also there 
, was no provision for appeal and no grounds were required to be stated for 
refusing to issue a licence. 
. Applying the law as laid down in the aforesaid two decisions what I have to 
consider is whether there is any policy laid down in the Bombay Police Act, 
1961, ri if there is a policy which is to guide the discretion of the Commis- 
sioner fh refusing to renew a licence, then the discretion cannot be said to be 
arbitrary and unfettered. It is no doubt trug that the Commissioner is not 
bound to give reasons, nor is it obligatory on him to issue a show cause notice, 
which he has in fact done in the present case. It may, however, be observed that 
g. 88(1) of the Bombay Police Act itself provides that any action taken under 
the rules or orders made under sub-s. (1) of s. 33 or the grant of a licence made 
under such rules or orders would be subject to the control and supervision of 
the State Government. The exercise of the powefs by the Commissioner of 
Police under r. 18-A is subject to the control and supervision of the State 
Government. It is urged on behalf of the petitioner that.this power cannot be 
said to be very effective when the authority is not bound to state any reasons 
whilst refusing to renew a licence and that a person would not be in a position 
to make an effective representation against such refusal to the State Govern- 
ment without knowing the reasons which had actuated the authority m refus- 
ing a licence. No doubt, the exercise of power of control and supervision is 
not as effective a check as an appeal. Im an appeal the person aggrieved has 
got a legal right to bring the matter before the appellate authority. In order 
that the appellate power may be properly exercised, the authority making the 
order is under an obligation to state the grounds on which its decision is 
founded. The right of appeal is a very salutary check on the arbitrary exer- 
cise of powers by any authority. The exercise of the power of control and 
supervision by the State Government does not provide such an effective safe- 
guard. Nevertheless, the existence of the power of control and supervision is 
itself a safeguard against an arbitrary and capricious exercise of the power. 
In this connection, reference may be made to the remarks of Mr. Justice 
Bhagwati in Pannalal Binjraj v. Union of India.’ The learned Judge, in con- 
nection with the transfer of cases under the Indian Income-tax Act, observes 
at pages 258-59 as follows :— 


“It is pointed that ft will be next to impossible for the assessee to challenge a parti- 
cular order made by the Commisaioner of Income~-tax or the Central Board of Revenue, 
as the case may be, as discriminatory because the reasons which actuated the authority 
in making the order will be known to itself not being recorded in the body of the order 
tteelf or communicated to the assessee. The burden moreover will be on the assemee 
to demonstrate that the order of transfer is an abuse of power vested in the authority 
concerned. This apprehension is, however, fll-founded. Though the burden of proving 
that there is an abuse of power lies on the asseasee who challenges the order as discri- 
minatory, such burden is not by way of proof to the hilt. There are instances where in 
the case of an accused person rebutting a presumption or proving an exception which 
will exonerate him from the liability for the offence with which he has been charged, 
the burden is held to be discharged by evidence satisfying the jury of the ‘probability of 
that which the accused is called upon to establish (vide Rex v. Carr-Briant*) or in the 
case of a detenue under the Preventive Detention Act seeking to make out a cane of 
want of bona fides in the detaining authority, the burden of proof is held not to be 
one which requires proof to the hilt but such as will render the absence of bona fides 
reasonably probable (vide Ratanlal Gupta v. The District Magistrate of Ganjam,’ also 
spruneaban APATO DN NOTENE The State of Orissa [Revenue Department}). If, 
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in a particular casg, the assoaseo seoks to impeach the order of transfer as an abuse of 
power pointing out. circumstances which prima facie and without anything more would 
make. out the exercise af the power discriminatory qua him, it will be incumbent on the 
authority to: explain the ciroumstances under: which the order has been made... The 
Court will certainly not be powerless to strike down the abuse of power in appropriate 
cases and the assessee will not be without redress.” 


Tt ts open to the State Government in the exercise of its power of control and 
supervision to ask the authority to state the reasons which actuated the autho- 
rity in passing the order. It is open to the State Government in exercise of 
such power of control and supervision to supersede and set aside an order that 
has been passed. In the present case, even though the authority mayenot be 
under a legal obligation to state the reasons for the order, it has in fact done so. 
In all cases where there is a power of control and supervision which may be 
exercised by a higher authority, it is always a salutary principle in practicé that 
reasons should be given for the decision taken which would enable “the higher 
authority to exercise effectively ita power of control and supervision. In con- 
nection with the desirability of reducing the reasons to writing, Mr. Justice 
Bhagwati in the case of Pannalal Binjraj v. Union of India observes as under 
(p. aad 

..If the reasons for making the order are reduced however briefly to writing it 
will also help the aeee in appreciating the circumstances which make it necessary 
or desirable for the Commissioner of Income-tax or the Central Board of Revenus; as 
the case may be, to transfer his case under s. 5(7A) of the Act and it will also help the 
Court In determining the bona fides of the order as passed Hf and when the same is 
challenged in Court as mala fide or discriminatory. It is to be hoped that the Income- 
tax authorities will observe the above procedure wherever feasible.” 


In the present case this salutary principle has been observed in practice by the 
Commissioner of Police and he has given the reasons which actuated him in 
making the impugned order. Not merely that, but he has further observed the 
salutary and commendable principle of eee an opportunity to the person 
against whom he has passed the order to show cause against the same. Having 
regard to the authorities cited at the bar, the principle that emerges is that even 
though a discretion may be couched in wide terms, if there is a policy to be 
found from the Act which is to govern the exercise of that discretion, then it 
cannot be said that an arbitrary and unfettered: power is conferred upon the 
authority and that the restriction imposed is an unreasonable restriction. The 
preamble to the Bombay Police Act lays down as under :— 

“Whereas it is expedient to amalgamate the District and Greater Bombay Police 
Forces in the State of Bombay Into one common Police Force and to introduce uniform 
methods regarding the working and control of the said Force throughout the State; 


And whereas it is necessary to consolidate and amend the law relating to the regu- 
lation of the said Force and the exercise of powers and performance of functions by the 
State Government and by the members of the said Force for the maintenance of public 
‘order; And whereas it is necessary to provide for certain other purposes hereinafter 
appearing...” f i 


One of the objects of the enactment is the maintenance of public order. For 
other objects one has to look to the body of the Act itself. Chapter IV, under 
which s. 38 appears, is headed ‘‘Police Regulations”. The rule provide for 
licensing and controlling of persons and places in the interest of the public 
order and for safety and benefit of the public. In the gxercise of his discretion, 
the Commissioner of Police has to give effect to this guiding principle. Rule 18 
‘contains words to the-effect that if the Commissioner of Police ‘‘is satisfied’’ that 
the licensee is not a suitable person, he may refuse to renew the licence. Now, 
the term ‘‘suitable’’ as used in the rule as well as in other rules framed for keep- 
ing a place of public entertainment m Greater Bombay does not bear\ a wide 
meaning as contended for by the learned counsel for the petitioner. The term 
‘‘gnitable’’ means suitable for the purpose, of keeping a place of public enter- 
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tainment. -The suitability of a person means his suitability for holding or con- 
tinuing to hold a licence for keeping a place of public entertainment. It is his 
suitability for the purpose of carrying out the terms and conditions of the 
licence and for discharging the obligations imposed by the licence and the rules. 
It-is not suitability dependent upon the arbitrary will or fancy of the autho- 
rity. In my view, there is a clear policy laid down in the Act and r..18-A 
is intended to subserve that policy. The discretion is conferred upon the Com- 
missioner of Police by the said Act to carry out and effectuate that policy. 
It has to be exercised honestly and in the spirit of the Act. It has to be exer- 
cised ‘according to rules of reason and justice, according to law and not humour. 
The, imposes reasonable restrictions in the interest of the general public 
within the meaning of art. 19(6) of the Constitution. | 

The learned Advocate General drew my attention to the decisions of the 
Supreme ,Court of the United States. He first referred to the case of Gundling 
v. Chicaga! In that. case it was held that an ordinance giving the Mayor 

ower to determine whether a person applying for a licence to sell cigarettes 
had good character and reputation and was a suitable person to be entrusted 
with their sale, but requiring him to grant a licence to every person fulfilling 
those conditions, did not vest in him any arbitrary power to grant or refuse 
a licence, in violation of the provisions of the United States Constitution, 14th 
Amendment, either in regard to the clause gues! due process of law, or in 
that requiring equal protection of the laws. ə course of his judgment 
at page 728 Justice Peckham quoted with approval the remarks of Mr. Justice 
Matthews in Yick Wo v. Hopkins? which ran as under :— 
_ “The ordinance, therefore, also differs, from the not unusual case, where discretion 
is lodged by law in public officers or bodies to grant or withhold licenses to keep taverns 
or places for the sale of spirituous liquors and the like, when one of the conditions is 
that the applicant shall be a fit person for the exercise of the privilege, because in such 
cases’ the fact of fitness is submitted to the fudgment of the officer, and calls for the 
exercise of a discretion of a judicial mature.” 


My attention was also drawn to the case of Kotch v. River Port Pilot Comrs.8 
In that case it was. held that a statute of Louisiana, by whose law all seagoing 
vessels moving between New Orleans and foreign ports must be navigated 
through the Mississippi river approaches to the Port of New Orleans, and with- 
in it, exclusively by pilots who were state officers, which provided that new state 
pilots might be appointed by the Government of the State only upon certifica- 
tion of a state board of river pilot commissioners, themselves pilots, and that 
only those who had served a six months’ apprenticeship under incumbent pilots 
and who possessed other specific qualifications might be certified to the er- 
nor by the Board the practical effect of which was to deny ok Seam to 
persons possessing all the statutory qualifications except that had not 
served the requisite six months’ apprenticeship under Louisiana op e pilots 
who, having unfettered discretion under the law im the selection of appren- 
tices, ‘usually selected relatives and friends of incumbents, did not as sgo 
administered violate the equal protection clause of the Fourteenth Amend- 
ment, the method adopted for the selection of pilots not being unrelated to the 
objective of securing the most efficient pilots. 

The learned Advocate General also referred to the decision in United States 
y. Harriss* where the Supreme Court of America laid down that if the. general 
class of offences to which a statute is directed can be made constitutionally 
definite by a reasonable construction of the.statute, the Supreme Court is under 
a duty to give the statufe that construction. He also relied upon the decision 
in Ullmann v. United States> where the Supreme Court of America laid 
down that if a serious doubt of constitutionality was raised, the Supreme 
Court would first ascertain whether a construction of the statute is fairly poe 
aa oe 183, 44 Law. od. 725. (1954) 347 U. S. 612, 98 Law. od. 968. 
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sible by: which the question: may be avoided; indeed, words may be strained in 
_ the candid service.of avoiding a serious constitutional doubt. t Tt is not neceg- 
sary for the purpose of the present petition to discuss the decisions of the 
Supreme Court of the United States. The decision of our Supreme Court in 
Harishankar Bagla v..The State of Madhya Pradash, the decision of a Division 
Bench of this Court in Natvarlal Ambalal v. The State of Bombay, and another 
decision of a Division Bench of this Court in Govindji Vithaldas v. Munictpal 
Corpn., are sufficient for the purpose. 

The learned: advocate for the petitioner also challenged the validity of 
r. 13-A on the ground that it violated the fundamehtal rights guarantped 
by the Constitution under art. 14 of the Constitution. It is urged that art. 14 
of the Constitution is infringed inasmuch as unfettered and unregulated discre- 
tion and control is given to theeCommiasioner of Police in refusing to renew a 
licence, which would result in discrimination between one citizen and another. 
I have already held that there is no such unfettered and unregulated discretion 
given Hae the Commissioner of Police and the challenge to the rule under art. 14 
must 

It is lastly urged that the order that has been passed by the Commissioner 
of Police is on the face of it invalid and indicates that the Commissioner of 
Police has clearly erred in making the said order. The order is a speaking 
order and the reasons which actuated the Commissioner of Police in passing 
the said order have been stated in the order. In the course of the order the 
Commissioner of Police observes that he was satisfled that the licensee 
was addicted to alcoholic drinks and was not a suitable person to hold a police 
licence to keep a place of public entertainment in Greater Bombay. In the 
show cause notice it has been stated that from the facts therein set out it 
appeared that the petitioner was addicted to drinking aleoholL It is then stated 
as under :— 

a a a a actiecea cea 
conduct a place of public entertainment. I, therefore, propose not to renew the licence 
iwued in your favour.” 


The grounds stated in the order are as under :— 


“Material has been placed before me, which goes to show that the licensee was ar 
rested on 14-9-1956 for an offence punishable under a. 68(b)-XXV-49 as his breath 


i 


20-11-1956 was arrested under sa. 88(b)-XXV -49 and 85(4) and (H)-XXV-49 and the 
ease against him is still pending in the Court. Material further shows that on 8-5-57 
he was arrested under a. 85(i), (4H)-X°X V-49 as his breath was found smelling of alcohol, 
but he was discharged for the same reasons as in the case first mentioned.” 


Section 66(6) of the Bombay Prohibition Act XXV of 1949 referred to above 
refers inter alia to the offence of consuming any intoxicant in contravention 
of the provisions of that Act or of any rule, regulation or order made or ef any 
licence, permit, pass or authorization issued thereunder. Section 85(1) of 
the Bombay Prohibition Act XXV of 1949 provides as under :— 

“85. (0 ha ca nc ce E O aa aa Lae 
which the public have or are permitted to have access— 
' (1) is drunk and incapable of taking care of himself, or 

(2) behaves in a disorderly manner under the influence of drink or 

(8) is found drunk but who is not the holder of permit granted under the provi-” 
sions of this Act or is not eligible to hold a permit under sections 40, 46 or 48A, 
shall, on conviction be punished,... 


The aforesaid grounds were the only grounds on which the Commissioner of 
Police‘ came to the conclusion that the petitioner was addicted to drinking 
alcohol and that as he was & person given to this vice, he could not in the public 
interest be allowed to keep and conduct a place of public-entertainment. So 
far as the first incident dated September 12, 1956, is concerned, the only alle- 
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gation against the petitioner was that- his. breath was smelling of ‘alcohol. It 


‘was not established that be had consumed oun r. No far as the 
second incident is concerned, that occurred on November 20, 1956. The charge- 
aheet in that case has been exhibited as-exh. No. 1. The charge-sheet states that 


~ the accused at Bombay on Novémber 20, 1966, did consume alcohol without per- 


mit and did behave in a disorderly. manner ‘ander its influence. The 

sheet refers to an additional charge under s. 110 of the Bombay Police Act XXII 
of 1951 viz. disorderly behaviour in a street. In his statement the petitioner 
denied being under the influence of liquor. He stated that he did not consume 
liqpor. He, however, pleaded guilty to the charge of disorderly behaviour in 
the street. On August 22, 1957, the Magistrate passed orders in that case. In 
giving judgment he observed that the medical certificate stated that the accused 
was not under the influence of alcohol and thai there was no evidence to show 
that .the accused had consumed prohibited liquor and that the charges under 
as. 66(b) and 85(4) and (#) of the Bombay Prohibition Act, 1949, failed. He 
-held accused guilty under s. 110 of the Bombay Police Act XXII of 1951, 
the accused having admitted his guilt, and admonished him. There is no refe- 
rence to the charge under s. 110 of the Bombay Pglice Act, 1951, in the show 
cause notice or in the order passed by the Commissioner of Police. The order 
of the Commissioner of Police was passed on September 2, 1957. In the order 
it has been stated that that case was still pending in the Court. That statement 
is not accurate inasmuch as on August .22, 1957, the accused was acquitted of 
the charges referred to in the order of the Commissioner of Police. It is urged 
by the learned -counsel for the ee that this fact clearly shows the non- 
application of the mind of the Commissioner. This argument presupposes that 
the Commissioner knew at the time when he passed the order that the petitioner 
had been. discharged on August 22 1957, Hauer of the offences referred to 
by him. There is no evidence to show that the Commissioner of Police was at 
any time prior to the date of his order of September 2, 1957, aware that the 
ease was not pending as stated by him, but that it had already been disposed 
of. I do not see any substance in this contention. 

So far as the third incident is concerned, his breath was found smelling of 
alcohol, but he was discharged for want of proof that the aleohol consumed by 
him was prohibited liquor. The Commissioner of Police seems to have proceed- . 
ed on the footing that in all these three cases there was consumption of liquor by 
the petitioner without a permit. Assuming that to be so, it cannot be said 
from the three incidents cited by the Commissioner of Police, which took place 
on September 12, 1958, November 20, 1956, and May 8, 1957, that the person 
concerned -in the same was addicted to to drinking alcohol. The expresion 
“addict” is applicablé to a person who habitually is given to a practice. From 
the instances referred to above the Commissioner of Police may have a strong 

icion about the petitioner having consumed alcohol on the three occasions 
therein referred to, but that would not justify him in considering that the peti- 
tioner, was addicted to drinking alcohol and from that to conelude that he was 
en to that vice and as such it was not in the interest of the public that he 
should be allowed to keep and conduct a place of public entertainment. In 
my view, it is neither fair nor reasonable that such an inference should be 
qrawn from the aforesaid facts. The Commissioner of Police was not justified 
in coming to the conclusion that tHe petitioner was addicted to drinking alcohol 
and was given to that vice and was as such unfit to keep and conduct a place 
«of public entertainment. The order ‘passed by him is, therefore, bad in law. 
It is not necessary for the purpose of this case to determine whether a person 


` who habitually takes liqhor under a permit is or is not a fit and proper person 


to be allowed to keep and conduct a place of public entertainment. 

As the order passed by the-Commissioner of Police is aaa bad, the peti- 
tiener is entitled to the issue of a writ of mandamus directing the Commissioner 
of Police to withdraw. the said order. ' In view of the fact that the petitioner 
has failed in his ‘contention that r. 13-A is bad as it violated the fundamental 
‘rights of the petitioner guaranteed under: art. 19(1)(g) and art. 14 of the 
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Constitution and as the controversy in that.-contiection - has taker: up consider- 
= able time, the fair order to make as regards costs would be that each party 
one bear and ‘Pay ita own. co and I order accordingly. 
j o = Petition allowed. 
“Bolster for the. TTE Vakil Dadabhoy é Bharweha, 
. Solicitors for.the respondents : Tattle @: Co. |. 


APPELLATE CIVIL. 


Before Mr Justice Gokhale and, Mr. Justice Patel ° 9” | 


CHATURBHUJ DURGADAS FACTORY v. DABODAT 

'JAMNADAS ZAWAR.* : 
Civil Procedure Code’ (Act V of 1908), O. XL, r. 1—Receiver appointed in suit for dis- 
solution of partnership given all powers under cls. (a) to (d) of O. XL, r. 1—Whetker 
such receiver entitled to execute and renew promissory notes and make part pay- 
ments saving limitation—Whether receiver so appointed has all the powers of/the 
partnership or merely of aw individual partner. i 


i Where a receiver is appointed in a suit for dissolution of partnership and under 
_., O. XL r. 1 of the Civil Procedure Code, 1908, he is authorised to recover outstand- 
| Ings end make payments and “to execute documents on bebalf of the partnership, 
he is entitled not only to execute and-renew promissory ngtes but to make pert pay- 
, ments so as to save the bar af ltmitation. 
F . Whitley v. Lowe? Abdulalli v. Ranchodlal* Lakshumanan v. Sadayappa; Krish- 
-> nayya v. Seetharamayya,' Balj Nath Ram Goenka v. Hem Chunder Bose’ and Motilal 
v. Serupchand,® referred to. : 
The recetver in a suit for dissolution of i appointed by the Court and 
` airy a eo aie er Civil Procedure Code, 1908, 
i gia a a 
ence of the Court. 


Tam facts are stated in the judgment. ` 


' R.. B. Kotwal, for the appellant. . i 
K. J. Abhyankar for V. 8. Desas, for respondent No. 1. ° 
H. R. Gokhale, for respondents Nos. 2 to 12. 


GOKHALE J. This is`an appeal by the plaintif Chaturbhuj Durgadàs 
Factory at Dharangaon against the dismissal of its suit by thè Court of the 
Civil Judge, Senior Division, at Jalgaon, District East Khandesh. The suit 
was for recovering Ra. 25,000 and costs from defendant No. 1 and defendants 
Nos. 2 to 5 in respect of certain dealings between the plaintiff and a cloth shop 
named Jamnadas Radhakisan’ shop, which according to the’ plainti® was of 
the ownership of the deceased father of defendant No. 1 Jamnadas Jugal- 
kishore, defendant No. 1 Damodar and of Vithaldas Jamnadas, the deceased 
brother of defendant No. 1, and of defendants Nos. 2 to 5. There was another 
cloth shop belonging to the defendants and that was named Bhagirath Ganga- 
dhar, but we are not concerned in this.case with this latter shop. The original 
' partners of Jamnadas Radhakisan were Jamnadas J ore, father of 
defendant No. 1, Radhakisan Jankidas, the father of défendanta Nos. 8 to 5, 
and it would appear that this shop’ was bei by Radhakisan Janki- 
das and as managing partner he borro barg aures the ntt Rs. 5,000 and 
passed a pro-note for that amount op December 18, $925. On February 25, 
1926, Radhakisan took a further loan of Ra. 700 for the purpose of Jamnadas 


* May 8, 1958. First Appeal No. [1919] A.LR. Mad. 816, s.0.- (1918) 85 
785 of 1054, against the decision of A. M. MES 571. — i 
Civil J , Benior Division, at ‘4 [1937] A. L R. Mad. 764. 
Jalgaon, in Civil Bult No. 50 of 1952, © ‘5 [1906] 10 O.W.N. 959. 
a aie Beav. 421. @- (1938) 38 Bom. L. R. 4058, 
9 (1916) 19 Bom, Lẹ, 88, : o p T kgs Soe 
bhr BE—H 
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Radhakisan shop and it would appear that in respect of certain purchases of 
ghee and grass an amount of Rs. 13 was debited in the plaintiff's account — 
against the shop of Jamnadas Radhakisan on June 13, 1926. . It would seem 
that the plaintiff factory also purchased from time to time certain cloth from 
the defendants’ cloth shop, totalling an amount of Rs. 579 and odd inclusive 
of interest. Some time in 1927 Jamnadas, the father: of defendant No. 1 along 
with his two sons Vithal and Damodar (defendant No. 1.) filed Special Suit 
No. 853 of 1927 against the managing partner Radhakisan Jankidas and his 
two sons Bhagirath and Gangadhar for dissolution of the two shops belonging 
to,them and a preliminary decree was passed in that suit declaring that the 
partngrahip was dissolved as from October 1, 1927. On November 7, 1927, on 
the application of the plaintiff Jamnadas and with the conserit of the defendants 
in that suit, Jamnadas Ju ishore was appointed a receiver of both the cloth 
shops belonging to the defendants and it would appear that very wide powers 
were conferred on the receiver under O. XL, r. 1, of the Civil Procedure Code. 
On March 22, 1929, the receiver made up an account of the advances to- 
gether with the interest due to the plaintiff and after deducting the price of 
the cloth purchased by the plaintiff from the defendants’ cloth shop, and paying 
an amount of Re. 1,085 towards plaintiff’s dues on that day, a balance of 
Rs. 5,500 was found ‘due to the plaintiff and the receiver executed a pro-note 
in favour of the plaintiff on the same day and that pro-note is exh. 57. Then on ' 
February 21, 1932, accounts were again made and an amount of Rs. 225-150 
seams to have been paid to the plaintiff on that day and for the balance of 
Ra. 6,900 a pro-note in favour of the plaintiff was duly executed by the receiver 
Jamnadas and that pro-note is exh. 68. On January 19, 1935, accounts were 
taken again, an amount of Rs. 257-5-9 was paid and for the balance of Rs. 8,775 
the receiver executed a fresh pro-note in favour of the plaintiff on that day 
and that pro-note is exh. 59. Then again, on January 2, 1988, accounts were 
made by the receiver in respect of dues of the plaintiff and an amount of 
Rs. 324-12-3 was paid on that day and a fresh pro-note came to be executed 
which is exh. 60. It would appear that the payment of Rs. 324-12-8 was en- 
dorsed on the previous pro-note (exh. 69). On December 21, 1940, accounts 
were again made between the plaintiff and the receiver and on the same day, a 
promissory note was passed by the receiver in favour of the plaintiff in respect 
of the dues found payable to the plaintiff totalling an amount of Re. 13,936-12-0 
and that pro-note is exh. 66. The fact that accounts were taken on December 
21, 1940, appears also from the endorsement on the earlier pro-note (exh. 60). 
On November 25, 1948, Re. 100 were paid by the receiver to the plaintiff and 
the fact of this payment was endorsed on exh. 65, the pro-note dated December 
21, 1940, and that endorsement is signed by J amnadas as receiver. There was 
a further payment of Rs. 100 made by the receiver to the plaintiff on October 
24, 1946, and that was also endorsed on exh. 65 and that was signed by Jamna- 
das as receiver. It would appear that after these two payments, on March 1, 
1949, a final decree came to be passed in Special Suit No. 853 of 1927 for dis- 
solution of partnership, Sled by Jamnadas Jugalkishore, but the receiver was 
not discharged but was continued. Thereafter, on October 4, 1949, an amount 
_of Rs. 50 was paid by the receiver Jamnadas to the plaintiff and he endorsed 
that payment on the pro-note (exh. 65) and he signed that endorsement but 
did not describe himself as receiver. In 1950, Jamnadas Jugalkishore, the re- 
ceiver, died. As moneys due to the plaintiff in respect of the pro-note (exh. 65) 
were not paid by defendant No. 1 as well as the other defendants, the plaintiff 
gave a notice to the defendants on June 30, 1951, which is exh. 75, and filed 
the present suit on October 8, 1951. The plaintiff based the present suit on 
the pro-note executed by the deceased Jamnadas on December 21, 1940, (exh. 
65) and claimed that the suit was in time against the defendanta by virtue of 
the three payments made by J amnadas. He, however, made an alternative 
claim that in case the suit on the pro-note was held to be not maintainable, he 
based the claim on the original debt and it was alleged that in view of the 
various pro-notes executed by the deceased Jamnadas Jugalkishore and also 


t 


1958. ] CHATURBHUJ DUEGADAS: 9, DAMODARB (4.C.J.} Gokhale J. 1331 


im view of the acknowledgment of debt made'by him by making vee payments 
from time to time, in respect of which endorsements are signed by him, the 
guit would be in time. It is, however, worth noting that so far as the plaintiff’s 
claim on the oxiginal debt is concerned, that was subsequently restricted by the 
(exh. 96), the course of the hearing of the suit against defendant No. 1 only 

The suit was resisted iy the defendants qn several grounds, but for the pur- 
poses of this appeal it is necessary to note only three defences. It was contend- 
ed in the first instance that Jamnadas Jugalkishore-was a receiver and had no 
authority to execute pro-notes or acknowledge debts as a-receiver. Secondly, 
it was also contended that the repayments alleged: to have been made were not 
actually made. It was further contended that the payment of Rs. 50 by 
Jamnadas on October 4, 1949, was not made’ by him -as a receiver because that 
payment was made after the final decree and Jamnadas was not thereafter a 
receiver. It was therefore contended that that payment of Rs. 50 did not save 
limitation. ' So far as defendant No. ‘1 is concerned, in respect of the claim on 
the original debt made against him, he also urged that: Jamnadas had executed 
pro-notes and endorsed tke payments in his capacity as a receiver 'and had 
expressly excluded his personal liability to pay the debt and, therefore, accord- 
ing to defendant No. 1, he would not be liable to the penne on the original 


`- - debt. 


The trial Court held that the plaintiff proved the Sener (exh. 65) dated 
December 21, 1940, and also the payments and acknowledgments made by the 
deceased Jamnadas as mentioned in the’ pro-hote. It came to the conclusion 
that the deceased Jamnadas was not a receiver of the shop ‘Jamnadas Radha- 
kisan’ on October 4, 1949.- It also held that Jamriadas as a receiver had no 
authority to pass pro-notes, to'renew them and to acknowledge the liability and 
to'make part payments as alleged by the plaintiff. It, therefore, held that the 
plaintiff’s suit was not in time so far as it was based on exh. 65. But as against 
defendant No. 1, the trial Court gave a finding that the plaintiff’s suit was 
within limitation so far as the suit was based on the pro-note (exh. 65). So 
far as the plaintiff’s suit on the original debt was concerned, it was held that 
the suit was not maintainable and was not in time even regarding defendant No. 1. 
As I have already pointed out, the plaintiff ultimately confined his ‘claim on 
the original debt against defendant No. 1 only. In view of these findings, it 
was held by the trial Court that none of the defendants was liable to pay the 
suit claim and consequently dismissed ‘the plaintiff’s suit. That is why the 
aa filed the present: appeal” against the dismissal of his suit by the trial 

ourt. 

In this'appeal, Mr.: Kotwal, the learned sas edie appearing on behalf of 
the appellant-plaintiff, has contended that the learned trial Judge has taken a 
wrong view of the powers conferred on Jamnadas Jugalkishore as receiver and 
it is urged that since Jamnadas Jugalkishore had full powers under O. XL, 
r. 1(d), of the Civil Procedure Code, he was campetent not only to execute pro- 
notes and renew them but also to make part payments so.as to save limitation 
against the defendants. Mr. Kotwal further contends that the learned trial 
Judge was wrong in his view that the amount of Rs. 50, the last payment made 
by ‘Jamnadas on October 4, 1949, was not paid by him as a receiver since his 
appointment had not been im. fact terminated after the final-decres. It was 
lastly contended by him that on the alternative claim the learned Judge’s view 
that defendant No. 1 was not liable was also erroneous. We may mention that 
the findings of the trial Court that the plaintiff prowed the execution of the 
pro-note (exh. 65) dated December 21, 1940, -and also the payments and 
acknowledgments made by the deceased Jamnadas have not been challenged 
before us on behalf of the respondents in this appeal. 

In order to examine the arguments of Mr. Ketwal an regardo the powerd ear 
ferred onthe receiver damnadas, it is necessary to mention certain facts. I 
have already stated that a preliminary decree came 'to-be passed in Special Suit 
No. 858 of 1927 filed by Jamnadas Jugalkighore for dissolution of the partner- 
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ship and the partnership was declared to be dissolved as from, October 1, 1927. 
Thereafter an application was filed on behalf of the plaintiff in that swit, 
Jamnadas Jugalkishore, which is exh. 71, on October 28, 1927, in which it was 
stated that the godno the partnership were worth about Ra. "10, 000 and there 
were considerable monetary dealings also and it was neither possible nor ate 
table for both the plaintiff and the defendants to continue the said partnershi 
shop, and that if the entire property of the partnership shop was kept in ae 
hands of the defendanta, the plaintiff would be put to irreparable logs. That 
is why Jamnadas applied for the appointment of a receiver to take charge of 
thesuit property under O. XL, r. 1, of the Civil Procedure Code and prayed 
that the receiver may be given all the powers under the provisions of the Civil 
Procedure Code. To that application, the defendants in that suit gave a reply 
on November 7, 1927, (exh. 72), in which they stated that the plaintiff Jamna- 
das Jugalkishore should be appointed a receiver for the goods of the partner- 
ship and in connection with the debts due to and from the partnership and of 
goods of cloth in both the shops. It was further stated that the receiver should 
gell the said goods by public auction after proper publicity and after taking 
permission of the Court, and in the auction sale both,the plaintif and the defen- 
dants should be permitted to bid. It was then stated that Jamnadas as a 
receiver should recover the debts of the shops and should pay the same as 
usual towards the debts which Jamnadas Radhakisan and Gangadhar Bhagi- 
rath shops owed to others and for which suita were pending. On the same 
day, the Court passed an order appointing Jamnadas Jugalkishore, the plain- 
tiff in that suit, as a receiver of both the shops Radhakishan Jamnadas and 
Bhagirath Gangadhar, under O. XL, r. 1, of the Civil Procedure Code and 
it was stated in that order that the receiver would have all the powers under 
els. (a) to (d) of O. XL, r. 1, of the Civil Procedure Code. It was further 
stated that the receiver need not furnish security but should report to the 
Court of his having taken possession of the property and he should take orders 
from the Court for further management of the partnership property. Mr. 
Kotwal’s contention on the basis of these documents is that Jamnadas Jugal— 
kishore remained no longer merely a partner, but he was a receiver appointed 
im the suit, invested with powers of the widest amplitude as contemplated under 
cl. (d) of O. XL; r. 1, of the Civil Procedure Code; and Mr. Kotwal’s conten- 
tion is that in view of these very wide powers, the learned trial Judge was 
wrong in his view that the receiver had no authority to execute the pro-notes 
or to renew them or to make part payments so as to prevent the bar of limita- 
tion. We must accept this submission of Mr. Kotwal. 
Order XL, r. 1(d), of the Civil Procedure Code empowers the Court 

si canter upan tha: receiver alll euch. poweri as ta bringing and defending salts 
and for the realisation, management, protection, preservation and improvement of the 
property, the collection of the rents and profits thereof, the application and disposal of 
such rents and profits, and the execution of documents as the owner himself has”, 


and it would appear from the order of the Court passed on exh. 71 that no 
limitation was placed on the powers of the receiver except that he had to re- 
port to the Court of his having taken possession of the property and that he 
had to take orders from the Court for further management of the partnership 
property. In our view, if Jamnadas Jugalkishore had powers mentioned in 
cl. (d) of O. XL, r. 1, and had the power to collect the rents and profits and 
apply and dispose of such rents and profits and also to execute documents, it 
would be difficult to hold that he had neither the power to execute pro-notes 
in favour of the plaintif in respect of the dues of the plaintiff on taking ac- 
counts or to make part-payments which would save the bar of limitation. It 
is true that it is rarely that receivers are invested with such very wide powers. 
It is algo true that in his reply to Jamnadas’ application for appointment of 
receiver the defendants had not mentioned O. XL, r. 1(d). Nonetheless, the 
Court passed an order conferring on Jamnadas very wide powers and that 
an ee ee on all the 
en 
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Mr. H. R. Gokhale and Mr. K. J. Abhyankar appearing on behalf of defen- 
dants. Nos. 2 to ‘5 and defendant No. 1 respectively pointed out that in the 
reply of the defendants (exh. 72) it was stated that the plaintiff Jamnadas as 
a receiver should recover the dues of the shop and-should pay the same as 
Vasul towards the debts which Jamnadas Radhdkisan and Gangadhar Bhagi- 
rath shops owed ‘to others and about which suits were pending and it was con- 
tended that Jamnadas as a receiver could have only paid the debts of creditors 
who had filed suits against the partnership. We are not impressed by this 
argument, because in the second paragraph of the reply it was stated by the 
defendants that Jamnadas should be appointed receiver for the goods of ,the 
partnership and “‘in connection with the debts due to and from the gartner- 
aship,” and in the third paragraph they merely referred to the payment of 
such debts which would obviously have to be paid urgently by reason of suits 
having been filed against the partnership shops. Besides, it is to be remem- 
bered that no such limitation was imposed on the receiver in the order passed 
on the’same day by the Court and no objection was taken by any of the parties 
to the suit against the frame of the order appointing Jamnadas Jugalkishore 
as a receiver with all the ers under O. XU, r. 1. 

Then it is contended by Mr. H. B. Gokhale that assuming that Jamnadas 
as a receiver had all the powers under cl. (d) of O. XL, r. 1, he could exercise 
only those powers which vested in the partners themselves and, says Mr. 
Gokhale, a partner, after the dissolution of-a firm, has no power to renew pro- 
notes or to make acknowl ents so as to save limitation. According to his 
submission, the powers which the ‘‘owner himself has’’ referred to in O. XL, 
r. 1 (d), must have reference to the powers of a partner and in the case of 
a dissolved firm a partner would not have any such power of executing pro- 
notes or acknowledging debts. We are not prepared to accept this contention 
that when a receiver is appointed in-a suit for dissolution- of partnership with 
full powers under O. XL, r. 1(d), the term ‘‘the owner’’ in el. (d) of O. XL, 
r. 1, would refer to individual partners and not to the partnership itaelf. The 
dissolution of a firm leads to the dissolution of partnership as between partners, 
but the partnership itself subsists, though only for the purpose of winding up 
its business and adjusting the rights of the partners mier se. See Motilal v. 
Sarupohand.' The receiver appointed by the Court and on whom the powers 
under el. (d) of O. XL, r. 1, are conferred will have all the powers of the 
partnership itself, subject ‘to the superintendence of the Court; and Mr. 
Gokhale concedes that the partnership as a whole had the right of executing 
pro-notes and making acknowledgments of debte. It may be that Jamnadas 
and the other partners acting as ex-partners could not have executed or renew- 
ed pro-notea or acknowledged the debts of the pro-notes so as to bind the 
other partners. But, in this case, Jamnadas represented the partnership itself 
as a receiver and as such had the power of making payments and 
the necessary documents -representing the partnership. The authority of the 
receiver must depend on the nature of the powers with which he is invested, 
and as I have already ‘stated, all the powers under cl. (d) of O. XU, r. 1, of 
the Civil Procedure Code were conferred upon Jamnadas, and he executed the 
pro-notes and made the part-payments by virtue of these powers. 

Before I refer to the cases relied upon by Mr. Kotwal, it has to be mentioned 
that the evidence of Ramnath Hiralal, owner of the plaintiff factory as to the 
circumstances under which the pro-notes came to be executed and the part pay- 
ments made by Jamnadas stands uncontradicted. It would appear that the 
plaintiff and the defendants are close relatives. Jamnadas Jugalkishore was 
Ramnath’s father-in-law one degree removed, while Jamnadas and Radhakisan 
were cousins. According to the evidence of Ramnath though special Suit 
No. 853 of 1927 was going on for 27 years in the Jalgaon Court, he did not file 
a suit on his debts because of the request made by the defendants, as Jamnadas 
and Radhakisan were his near relatives. He stated that the defendants did 
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not object to the execution of the various pro-notes in his favour. It would 
also appear that he was appointed an arbitrator in Special Buit No. 853 of. 
1927 and acted as such for nearly one year and gave his award in that suit 
and a decree was passed in pursuance of that award, subject to certain modi- 
fications in the trial Court as well as in the High Court. He stated that as 
the defendants promised to satisfy the debts on the pro-notes he did not file 
a suit immediately. The plaintiff-firm has produced its accounts and 
accounts show the advances made by the plaintiff to the defendants as w 
as the moneys received from the defendants’ shop. The plaintiff Ramnath 
has not been seriously cross-examined as to the circumstances under which, 
according to him, the pro-notes came to be executed and,the part-payment 
made bf Jamnadas Jugalkishore. This evidence is supported not only by the 
accounts but by the notice that was given to thp defendants on June 30, 1951. 
None. of the defendants went into the witness-box in support of their case. 
They did not even produce their accounts of the relevant years. It would 
appear from exh. 82 and its accompaniment that only account books of the 
Samvat Years 1984 to 2004 were shown to the plaintiff and though the account 
books of the iig a years were called for they were not produced. It 
would seem from the notice dated June 12, 1954, that after the defendant 
showed the plaintiff the accounts up to Samvat Years 2002, subsequent accounts 
were called for but only accounts up to Samvat Year 2004 were shown. It 
would also appear from certain letters written by the receiver to the plaintiff 
that the receiver was not able to make satisfactory collections and pay off the 
dues of the plaintiff. In this connection, Mr..Kotwal invited our attention 
to exh. 61 dated December 22, 1934, exh. 62 dated January 4, 1935, and exh. 
63 which seems to be of the year 1986. In all these letters, Jamnadas, the 
receiver, seems to have assured the plaintiff that as soon as recoveries were 
made the dues of the plaintiff-factory, would -be paid. It is clear, therefore, 
from the evidence that the plaintiff-factory stayed its hands and did not file 
a suit against the. defendants because of the near relationship of the prop- 
rietor of the plaintiff-factory with the defendants and because of the assu- 
rances given by the defendants from time to time that the dues of the plain- 
tiff would be paid. In these circumstances, the suggestion made by Mr. H. R. 
Gokhale that the receiver really exceeded his authority does not seam to be 
borne out. The recerver had the powers to make recoveries and make pay- 
ments and execute documents on behalf of the partnership and, in our opinion, 
in the circumstances of this case the receiver does not seam to have acted 
inst the interest of the partnership. Besides it must be remembered that 
his action was to a certain extent confirmed at the time of the passing of the 
final decree, and in this connection reference may be made to exh. 84, the 
final decree dated March 1, 1949, m which it is stated that the receiver was 
to pay on ‘behalf of the suit.shop the dues of four persons and among them 
is mentioned the plaintiff-factory Chaturbhuj Durgadas Factory, Dharangaon, 
and it was further ordered that the plaintiff and defendant in that snit should 
pay half and half to the four creditors ‘‘the amount that may be found due 
and payable-at the foot of the accounts.” .It would, therefore, appear that 
on March 1, 1949, the Court confirmed the action of the receiver regarding the 
payments made to the plaintiff-factory and no objection seems to have bean 
taken at the time of the final decree to the execution by the receiver of the 
five pro-notes, and the two part-payments made by him on November 25, 1948, 
and October 24, 1946, in favour. of the plaintiff. The receiver’s action in 
writing off some of the arrears belonging to the partnership seems to be also 
confirmed in the final decree, and what is still more significant is that, even 
after the passing of the decree, the appointment of Jamnadas as a receiver of 
the shop was to continue till the disposal of a certain application made by him 
and his subsequent discharge. It would, therefore, seem from the evidence on 
record that the action of the receiver in executing pro-notes in favour of the 
plaintiff and making payments was not. only justifled in the circumstances of 
the case but seams not to have been objected to by the other parties but to have 
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a gern Aker confirmed by, the Court at the time of passing ‘the final decree on 
1, 1949. op En he a 

In support of. hig. nontention that the. receiver in this case was fully em-. 
powered to act in,the manner-that he has done,.Mr, Kotwal relied on the 
statement of law in Halsbury’s Laws of England, 2nd ed, Vol. 28, at p. 59, 
to the effect that 

; “where a rocaiver is empowered to.pay debts generally, payment of. an. inatamani 
may stop the running of the statute” _ 


On the other hand, reliance is placed ‘by the shee side on an earlier’ een 
in the same paragraph, viz„ that ` get 

+ "a zeeniver aypintod by tho Court not an agent and onno thereforèagive an 
acknowledgment of the existence df a debt on behalf of any principal”. i 


That statement, however, ig based on a ruling in Whitley v. Lows." But, in 
that case, the receiver was only directed to‘get in the assets of the partnership 
and to pay the amount of the sums received by. him into Court. In Kerr oh 
Receivers, 11th ed, at p. 206, it is stated as follows; 

“When a receiver is appointed to manage a partnership concern, he must be guided 
by the terms of the order df appointment, keeping in mind the general, maxim that, 
as his authority flows from the Court, he must, in every case not covered by the terms 
CE Ree Se ee ne Sper eee eo beso ee merce 


And. at page 223 it is stated’ that’ fa 
“If a receiver has power to pay debts, he may pay en instalment of a debt, even 
„though the effect of his doing so may be'to stop the Limitation Act fram running.” 


It is clear that if a receiver has got the power to recover. outstandings and pa 
debts, he must have the power of making a part payment, thongh the = 
effect of such part-payment might be to save limitation. Of course, in doing 
so he cannot exceed his authority which flows from the order appointing him, 
and in the absence of such a power ‘he can only act provided he obtains the 
necessary sanction of the Court appointing him. As we have already sean, 
the receiver in this case had the fullest powers as contemplated ‘under O. XL, 
r. 1(d), of the Civil Procedure Code, and those powers covered not only re- 
covery of outstandings and ‘the payment of debts but also execution of neces- 
gary documenta as if he were the owner of the partnership. property. 

In Abdulali v. Ranchodlal,? the facta were that in a suit for dissolution 
of a partnership, two of the partners were appointed Vahivatdars by the 
Court to ‘‘do vahivat on behalf of all the parties, and not as representatives 
of separate interests’. A debt of the partnership having fallen due during 
the pendency of the suit, it was acknowledged by one of the Vahivatdars. . 
Subsequent to this acknowledgment, the Court passed a decree dissolving the 
partnership as from a certain date. It was a custom of the firm that one or 
other of the partners executed acknowledgments from time to time to save 
limitation. A creditor having brought'a suit to recover the debt thus acknow- 
ledged, was met with the plea that the Vahivatdar had no ‘authority from his 
partners to acknowledge the‘ debt after the institution of a suit for dissolu- ` 
tion of partnership and that such acknowledgment was not binding’ on the 
partnership. On these facts, this Court held that the effect of the order of 
appointment being that the two Vahivatdars, who were members of the part- 
nership, should carry on the partnership as the duly authorised agents on be- 
half of the parties to the suit, each of them had authority to do all such acts 
as would ordinarily be performed by any member of the partnership during 
the currency of the businegs. This case was distingwished by the’trial Court 
and was also sought to be distinguished by Mr. H. R. Gokhale in this Court 
on the ground that the order of dissolution of partnership in that case was 

after the Vahivatdar had acknowledged the debt. In our opinion, that 
would not make any material difference to the legal position. ‘The two V: t- 
dars were appointed i the Court to ‘‘do vahivat on behalf of all the partie”, 


1 (1858) 25 Bəav. 431.7 = 2 (1916) 19 Bom. L. R. 88.' 
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so that the.management of the partnership was vested in the two Vahivatdars. 
The custom of the firm was that one or other of the partners used to execute 
acknowledgments in respect of the debts due to the firm. That is why the 
acknowledgment given by one of the Vahivatdars was held to'be binding on the 
partnership.. In our opinion, this case’ supports the argument of Mr. Kotwal. 

Then reliance is also placed on Lakshumanan v. Sadayappa,' in which it was 
held that an acknowledgment:of a debt due by a firm under dissolution made 
by the receiver of the firm was valid to save limitation. It was observed in 
Geri case that a receiver may be an agent guthorised to make an acknowledgment 

the meaning of s. 19, Explanation 2, of the Limitation Act and that 
the of. the gection was general enough to ‘include an agent appointed 
dither by statute or by Court, provided he was authorised under the law to 
make acknowledgments. In that case, the receiver was appointed to take 
charge of -the property of a certain firm, pending the decision of the 
suit for dissolution. of: partnership; with power to collect outstandings 
and do all things necessary for ‘the realisation and preservation of the assests’ 
of the said firm; and it was held that'such a receiver Was entitled to make 
acknowledgments, if at~the time the acknowle ‘gta were made, they were 
necessary for the preservation of the firm’sdsasts. It is to be noticed that in 
the Madras case the reteivér was not specifically empowered to make payments 
but was empowered: only to-do all things necessary for the-preservation of the 
assets of the firm, and yet it was held that the réceiver’s act in making acknow- 
ledgments may be necessary for the preservation of the estate. As, however, 
there was no evidence to show whether the acknowledgments made by the 
receiver were necessary, a finding was called from the trial Court, and it ap- 
pears from the report of the case that ultimately the finding was received from 
the Court below that the’ acknowledgments by the receiver were acta necessary 
for the presarvation’ of the, estate, apd that finding was confirmed by the Madras 
High Court. In that case also if appears that the receiver was appointed in 
respect of the firm ‘before the order of dissolution. But that, as I have already 
stated, would’ not make any difference, because the, receiver acts on the autho- 
rity conferred on him by the order of his appointment; and if his acts fall 
within the powers conferred on him, the mere fact that he is acting as a receiver, 
of the partnership which had already bean dissolved, ought not to make any 
difference in the legal position: ' 

In Krishnayya v.. Sesthara: a,2 a partner was appointed as receiver, in 
a suit for dissolution of partner i for collecting the assets of the Seat 
and for payment of the debts due to others and to do other acts. 
receivership, the partnér wrote a letter signed by him, ackowledging Tatts 
of the firm in respect of a certain debt, with a view to preventing the creditor 
from filing a suit and thus to avoid ae ecessary expense to the partnership; 
and it was held by the Madras High Court that as the receiver was authorised 
to make part payment of debts due by the firm, which had the effect of stopping 
the statute of limitation from running, he must be deemed to be acting within 
his power in acknowledging a debt for and on behalf of the partners of the 
firm and the acknowledgment of liability was therefore operative even as 
against the other partners. On the facts of this case, it is not clear- whether 
at the time the receiver made the ac pen ene the partnership had been 
dissolved or not by the order of the This case, however, clearly supports 
the contention of Mr. Kotwal. — 

Our attention has been also drawn. to the ruling in Baty Nath Ram Goenka 
v. Hem Chunder Bose® wherein it was held that a receiver appointed, in an 
administration suit instituted by a creditor of a deceased person against -his 
executor is not an agent of the executor within the meaning of s. 19, Limitation 
Act, but is the agent and &n officer of.the Court. This case, however, does not 
assist the defendants because in, that case another creditor of the estate had 


‘ 1919] ALR. Mad. 816, s.o. (1918) 35° 2° nai ‘ALL R. Mad. 764. 
. S71. tg . 1906) 10 0.W.N. 989, 
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applied to rank as such and.the receiver submitted a statement in the presence 
of the executor ‘admitting the debt due to the applicant; but the Court after 
some time directed the applicant to bring a fresh sit. that suit that other 
ereditor was met with the plea that the claim was barred by limitation and 
the Court held that in the face of the admission made in his presence by the 
receiver, the executor was estopped from ‘setting up the bar of limitation. 
‘This case, therefore, is not against the contention re on behalf of the 

“plaintiff. 

Mr. H. R. Gokhale tried to rely. on an observation of Mr. Justice B. J. Wadia 
in Motilal v. Saru nd at p. 1062 where the learned Judge stated that a 
partner had no au ority to acknowledge a debt, or by his act or admission to 
involve his co-partners in any new legal liability. In that case, in the winding 
up of a dissolved firm, a partmer had tried to ‘create a novatio in respect of g 
debt owing to the firm, and it was held that it was not permissible to the part- 
ner, on his own authority, to allow, by means of a ‘‘havala’’, moneys due to 
the partnership by one firm to be paid by another firm with which his co- 
partners had’ no concern. This case is clearly distinguishable from the facts 
of the present case, becauge it was not concerned with the powers of a receiver, 
and the partner in accepting the ‘‘havala’’ of another firm was merely acting 
as a partner. and not as a receiver. 

- In our opmion, therefore, the position-in law seems to be that if a receiver 
is authorised to recover outstandings and make payments and to execute 
documents on behalf of the partnership, then he would be entitled not only 
to execute and renew pro-notes but to make part payments so as to save the 
bar of limitation, and in this case that is what the receiver Jamnadas has done. 
The view of the learned Judge, therefore, that Jamnadas had no authority to 
pass pro-notes or to renew them as to acknowledge the debt or to make part 
payments so as to save limitation, and that therefore .the suit was not in time 
is incorrect. 

Then there is the other point which was urged by Mr. H. R. Gokhale and 
Mr. Abhyanker in connection with the payment of Rs. 50 by Jamnadas on 
October 4, 1949, and the contention raised was that that payment was not made 
by Jamnadas in his capacity as a. receiver, and for this reliance is placed on 
the three endorsements made on exh. 65, the pro-note dated December 21, 1940. 
As I have already stated, after this pro-note was executed by Jamnadas as a 
receiver, Ka. 100 were paid by him on November 25, 1943, and the endorsement 
is signed by him in his capacity as a receiver. Another amount of Rs. 100 
was paid by him on October 24, 1946, and an endorsement in respect of that 
was also signed by him as.a receiver, but the amount of Ra. 50 which was paid by 
Jamnadas on October 4, 1949, was endorsed by him on the pro-note (exh. 65) 
and that endorsément bears only his signature and it is not described as being 
made in the capacity of a receiver. It was also urged that the final decree 
having been passed on March 1, 1949, the receivership of Jamnadas came to 
an end, and that is why when he made the payment on October 4, 1949, he has 
not deseribed himself as a receivere And Mr. H. R. Gokhale er contended 
that it was for the plaintiff to prove that on October 4, 1949, when Jamnadas 
paid Rs. 50 he acted and could act as the receiver of the partnership. Now, 
in this connection it must be stated that in the plaint it was distinctly stated 
in para. 5 that Jamnadas Jugalkishore, in the capacity of receiver, paid Ra. 50 
. to the plaintiff on October 4, 1949, in respect of the pro-note dated December 21, 
1940. To this the reply of defendants Nos. 2 to 5 in their written statement 
(exh. 80) was that on October 4, 1949, the deceased damnadas had no longer 
remained a receiver and the signature put by. him on that date was not in the 
capacity of a receiver. The learned Judge seems to have accepted the case 
of the defendants and has stated that 

“with’ the passing of the final decree the appointment of Jamnadas as a receiver 
must have come to an end. Automatically the powers conferred- on him by the Court 
at Exhibit 71 must have also come to an end.” ; 


k 
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The learned Judge, however, seems to have lost sight of the recitals in the 
final decree (exh. 84) to which I have already referred, wherein it was dis 
tinctly stated as follows: . 


CA per eonia on hbi plier e A N seas seepelnted esses hea wel 
shop. Even after the passing of the'decree, the appointment of Jamnadas as a receiver 
of the shop Jamnadas Radhakisan shall continue till the disposal of his application 
Exhibit 1083 and his subsequent discharge. This decree shall not prejudice the rights. 
and responsibilities of the receiver.” 


It is clear, therefore, that under the final decree itself, the receivership of 
Jamfadas was not terminated and he was not given a 
Mr. Kotwal argued that a receivership could not come to an end without 
order of discharge by the Court which appojnted the receiver and in sup- 
ort of his argument he relied où Rams Reddi v. Subbaramiah.' Mr. Kotwal 
stated that there was no order of discharge in the present case and none pro- 
duced by the defendant. Mr. Kotwal also invited our attention to paras. 189 
and 191 of Halsbury’s Laws of England, and ed, Vol 28, at pp. 93 and 94, 
where it is stated that 
Gilad a roceiver has bein apoha or an atebai aia vy 
limit of time, tt is not necessary to provide for the continuance of his appointment in 
the final judgment, The silence of the judgment does not operate as a discharge of 
the receiver or determination of his powers,” 


and further that with certain exceptions, a receiver can only be discharged by 
an order of the Court.: Reference may also be usefully made in this connection 
to the statement of the law in the American Corpus Juris Secundum, Vol. 75, 
a. 98, at pp. 739-740, where it is stated as follows :— 


“The mere termination of the suit by abatement, dismissal, discontinuance, or other- 
wise does not ipeo facto operate to discharge the receiver; he is not relieved from his 
duties and responsibility to the Court, such as the duty of holding and protecting the 
property in his hands as receiver, until ft shall be taken from his posseasion by an 
order of the Court; he may be continued when it is necessary for the protection af 
rights properly involved and brought to the cognizance of the Court; and where rights 
of other creditors are acquired under a proceeding in which a recetver is appointed, 
plaintif has no absolute right to discontinue the proceedings and discharge the recel- 
ver; it being proper for the Court to continue the receiver if the circumstances are 
such as to require this ceurse for the protection of the interests of such parties.” 


It is further stated in s. 94, at p. 740:—_ 


E ar a te eee Gece al EE EE E E 
of the Court. Thus, where the Court has ordered the receiver to pay certain items of 
indebtedness, it will not discharge him until after he has complied with the, order.” 


As'we have already seen, in the final decree a provision was made for the 
payment of four creditors, including the present plaintiff, and the receiver 
was required to pay on behalf of the suit shops the four creditors mentioned 
and it was further stated that the debts of these creditors including the plain- 
tiff-factory were to be paid half and half by Jamnadas, the plaintiff in that 
suit, and the defendants. What is more, the final decree itself continued 
Jamnadas as the receiver. It could not be said, therefore, that Jamnadas 
could not have signed as a receiver in endorsing the payment of Rs. 50 on 
the pro-note exh. 65 on October 4, 1949, as he had ceased to be a receiver. The 
account books of the plaintiff show that Rs. 50 were credited on October 6, 
1949, as having been paid by Jamnadas as a receiver of Radhakisan Jamnadas 
shop on October 4, 1949. Ramnath, the proprietor of the plaintiff-factory, 
stated on oath that Jamnadas was appointed in 1927 as receiver and he was 
working as a receiver from 1927 to 1950 in which year he died. Now, this 
statement of his, on which there has been no croas-examination, shows that 
Jamnadas continued to work as a receiver till his death in 1950. He has also 


1 (1929) LL. E. 52 Mad. 967. 
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stated that Rs. 50 were paid by Jamnadas as a receiver, and as Jamnadas was 
a receiver he did not think it necessry to get his signature as such receiver in 
connection with that endorgement. In this he is supported by the extract 
from the daily cash book (exh. 64), which shows that Ra. 50 were credited as 
having been received from Jamnadas Jugalkishore, the receiver of the shop 
Radhakisan Jamnadas, in respect of the pro-note, on October 4, 1949. The 
_pro-note exh. 65_jitself was executed by Jamnadas as a receiver. As against 
this, the defendants -have led no evidence whatever and have scrupulously 
avoided the witness-box. We, therefore, disagree with the finding of the learn- 
ed trial Judge that the plaintiff has failed to prove that Jamnadas was a 
receiver of the shop ‘Jamnadas Radhakisan’ on October 4,.1949. 

Ia view of these findings, we must hold that the plaintiff’s claim on the 
basis of the pro-note (exh. 659 is within time and a decree as claimed by it 
will have to be passed against defendants Nos. 1 to 5. 

[The rest of the judgment is not material to this report.] . 

Appeal allowed. 


CRIMINAL REFERENCE. 
| [NAGPUR BENON] 


Before Mr. Justice Badkas. 
STATE OF BOMBAY v. N. G. TAYAWADE.® 
Criminal Procedure Code (Act V of 1898), Secs. 439(5), 417(8), 485—Accused prose- 
cuted by private party acquitted by Magistrate—Sessions Judge making reference to 
High Court upon application by complainant—Whether such revision proceedings 
competent when no appeal brought by complainant to High Court—Whether private 
party can challenge acquittal by appeal to High Court under s. 417(8). 

Under s. 417(3) of the Criminal Procedure Code, 1898, a private party can chal- 
lenge an acquittal by way of appeal to the High Court after obtaining special leave 
to appeal and when such a party does not take requisite steps for filing an appeal, 
no proceedings by way of revision can be entertained by the High Court at the 
instance of that party under s. 439 of the Code. 

The accused, who was prosecuted at the instance of a private party, for certain 
offences, was acquitted by the trying Magistrate. The complainant made an appli- 
cation under s. 485 of the Criminal Procedure Code, 1898, to the Seasions Judge and 
the latter made a reference to the High Court under s. 439 af the Code for setting 
aside the order of acquittal On the question whether the revision proceedings 
were incompetent at the instance of the complainant in view of s 488(5) of the 
Code: 

Held, that as in tho instant case an appeal lay to the High Court under a. 417(3) 
of the Code and as the complainant had not taken requisite stepe for filing the 
appeal, the revision proceedings at the instance of the complainant were incompetent 
under s 439(5) of the Code and that, therefore, the reference could not be accepted. 


One Purushottamdas (accused) was a resident of Warnad having a house 
within its municipal limits! There was a municipal drain and road just by 
the side of his house. He reconstructed the house, and while doing so, he fixed - 
girders supporting the roof of the ground floor in such a manner that their 
ends protracted considerably over the drain and the road. Sanction for such 
over-hanging of the girders was not obtained from the Municipal Committee. 
Hence the Municipal Committee through one N. Q. ,Tayawade prosecuted ac- 
cused for offences under ss. 93(1) and 98(1) of the O.P. and Berar Municipali- 
ties Act, 1922. The trying Magistrate acquitted the accused. The Sessions 
Judge, however, found that the order of acquittal was perverse and referred 


“Decided, June 26, 1968. . “Criminal Re- out of an order of acquittal passed by M. V. 
ference No. 18 of 1958, made by 8. N. Hadole, Deshmukh, Magistrate, First Class, 


Seasons eg eee ae Amravati, ca Criminal Caso No. 15 of 1956. 
in Orhninal No. 168 of 1857, Arap 


1340 i THE BOMBAY LAW REPORTER. [VOL LX. 


the matter to the High Court to apisah the acquittal order and convict 
accused observing as follows :— 

“In Chairman Village Panchayat Nagathihalli v. N. Thimmasetty Gowda, 1956 ATR. 
Mysore 62, it was held that no revision lies. I have carefully gone through the ruling. 
I am not bound by it and I respectfully disagree with the law laid down in it. Section 417 
regulates the procedure of appeals against acquittals and differentiates between the pro- 
cedure to be followed by the State Government and private parties. The present one is. 
a complaint case instituted by thè Municipal Committee. In order to challenge an acquit- 
tal by a private party it has to apply for special leave to appeal and an appeal lies only 
if sueh leave is granted: This'sectlon, therefore, confers on a complainant a restricted 
right, Swb-section (5) of s 439 prohibits the entertainment of a revision only when an 
appeal lies. Under sub-s. (3) of s. 417 what lies is not an appeal but an application for 
grant of special leave to appéal. There is difference between the filing of an appeal and 
the filing of an application for grant of special leave to appeal. I do not, therefore, think 
that sub-a. (3) of s. 439 is attracted when the application for grant of special leave to ap- 
peal under sub-s. (3) of s. 417 is refused. Lf that were so s. 438 read with s. 435 would be 
rendered nugatory. The result would be that if the leave is refused appeal will not He and 
as an appeal does not lie a revision cannot be entertained. 4 party would thus be denied 
both a right of appeal as well as a right of revision. This to my mind is not at all envi- 
gaged. There is difference in the scope of matters that can be considered in appeal and 
those in revision. A party who cannot have that advantage of wider jurisdiction in ap- 
peal nsed not be kept back fronr availing of the limited jurisdiction in a revision. I am, 
STOT GEAD PE RION Ar a ' 


W.B. Pendharkar, Special Government Pleader, for the State. 
~ E. J. Mohanr for opponent No. 1. 
G. J. Ghate, for opponent No. 2. 


Bapxas J. The opponent Purushottamdas, son of Kanhayalal, was prosecu- 

ed for offences under ss. 98(1) and 98(1) of the C. P. and Berar Manicipali- 
ties Act. The trial Court acquitted the accused. Thereafter the Municipal 
Committee, Warud, through-its prosecutor filed an application under s. 435, 
Criminal Procedure Code, to the Court of the Seasions Judge, Amravati. The 
learned Sessions Judge after having called for the record has recommended 
that under s. 439, Criminal Procedure Code, the-acquittal of the accused should 
be set aside. This reference is opposed by the learned Government Pleader on 
the ground that under s. '439 revision proceedinga are incompetent at the 
instance of a private party’ in view of sub-s. (5) of a. 489. In case it is held 
that such a revision under s: 489° is incompetent the reference will have to be 
rejected. The learned counsel appearing for the opponent Purushottamdas 
has supported the objection of the learned Government Pleader. 
. This question was also raised before the learned Sessions Judge and he has 
dealt with it in para, 6 of his order. The learned Sessions Judge has 
taken the view that s. 417, Criminal Procedure Code, regulates the procedure 
of appeal against acquittal and differentiates between- the procedure to be 
followed by the State Government and a private party, that under s. 417 a 
private party challenging an acquittal has to obtain special leave to appeal 
and that an appeal lies only if such leave is granted. According to the learned 
Sessions Judge, s. 417 thus grants a discretionary right to a private complainant 
and that under sub-8. (3) of s. 417 what lies is not an appeal but an application 
for grant of special leave to appeal. ‘In this view, the learned Sessions Judge 
has held that it cannot be said that an appeal lies against an order of acquittal 
in terms of s. 489 in the vase of a private complainant and therefore this con- 
tention which was presumably raised on behalf of the accused was rejected. 

Section 439, Criminal Procedure Code, -provides:— - 


“439. (1) In the case of any proceeding the record of which has been called for 
by tivelf or which has been reported for orders, or which otherwise comes to its know- 
ledge, the High Court may, tn its discretion, exercise any of the powers conferred an 
a Court of appeal by sections 425, 426, 427 and 428 or on a Court by section 388, and 
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may enhance the sentence; and when the Judges, composing the Court of revision are 
a eee ev Nn al ne Sean eens Ne ne eee 
(2) ‘7 i o’ ‘ ye i 
(3) ae ern: . ee Cas vet 


(5) Where under this Code an appeal lies and no eppedl is brought, no proceed. 
Se a reales al eects at aise estan ok Oe mets he Gee 
appealed. i 


(6) . i í á 
What sub-s. (5) of s. 489 provides is that sire cities iarna es 
and no appeal is brought, no proceedings by ‘way of revision shall be entertam- 
ed at the instance of the party who could have appealed. What has, therefore, 
to be considered is whether arf appeal: lies in the instant case and whether the 
complainant (opponent) could have filed such appesi. if it can be held that 
E ee ee 
necessarily it will have to be held that this revision is not competent. 

Chapter 31 of the Grmaneh Procedure Code deals with appeals. Section 417 
provides : 

"417. (1) Subject to the provisions ‘of a (f), the’Htate Government may, i 
any case, direct the Public Prosecutor to present an’apped! to fhe High Court from an 
original or appellate order of acquittal passed’ by any Court other than a High Court 

(2) .. 

(8) It such an order of acquittal is pessed, in any case “fhstituted upon complaint 
and the High Court, on an application made to. it by the complainant in this behalf, 
grants special leave to appeal from the order of acquiftal, the complainant’ may present 
such an appeal to the High Court. 

(4) No application under ‘sub-section (3) for the grant of special leave to appeal from 

an order of acquittal shall be entertained by. the High Court after the expiry of sixty 
days from the date of that order of sot, ig 

(5) Scar x 


Tt is clear from the fair reading of s. 417 that: sub. 1) enables the State 
Government to file an appeal. Sub-section (3) provides that if an order of ac- 
quittal is passed in. any case instituted ‘upon complaint and the High Court, on 
an application made to it by the complainant. in thia behalf, grants special leave 
to appeal from the order of acquittal, the complainant may present such an 
appeal to the High Court. Sub-section (3), therefore, ‘enables a private com- 
plainant to file an appeal to the High Court against the order of acquittal. 
Sub-section (4) provides that no application undér sub-s. (3) for the grant of 
special leave to appeal shall be entertained by the High Court after the expiry 
of sixty days from the date of the order of acquittal... Thus it is possible for a 
complainant to present an appeal to the High Court if he has obtained special 
leave as provided in sub-s. (3) of s. 417. It cannot, therefore, be said that an 
appeal does not lie to the High Court. If an appeal against the acquittal at the 
instance of a private party did not lie to the High Court, then at no stage and by 
no procedure it should be possible for the High Court to interfere with the order 
of acquittal in an appeal at the instance of a private party. Subsection (3) 
does provide for an appeal at the instance of a private party against the order 
of acquittal, and, therefore, it can be said that an appeal lies against the order 
of acquittal at the instance of a private party. Sub-section (3) provides that 
after obtaining special leave the complainant may present such an appeal to the 
High Court. It means that the complainant can present such an appeal only 
because such an appeal lies to the High Court. Previous to this amendment 
of the Criminal Procedure Code, appeals against the acquittals were possible 
only at the instance of the State. Subsection (3) of s. 417 has now given 
a new right to a private complamant and has enabled him to geek justice by 
ee of acquittal injustice has happened 

the administration of criminal lew. At the same time the law has taken 
cat that no frivolous or vexatious appeal should be allowed to be filed 
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at the instance of a private prosecutor. It is from that-view point that the 
Criminal Procedure Code has provided for obtaining special leave before ‘a 
private party can present an appeal against the order of acquittal. Section 439 
only says that ‘‘where an appeal lies and no appeal is brought’’ proceedings 
by way of revision shall not be entertained. What has to be seen is whether 
it was possible for a private complainant to pursue his right of appeal and 
whether he could file such an appeal before the High Court. In the instant 
ease if the complainant had approached the High Court for a special leave it 
may have become possible for him after obtaining special leave to- pre- 
gene an appeal, as contemplated by subs. (2) of s. 417. It cannot be 
said that an appeal could not lie. He has not applied for special leave and 
the same has not been rejected. Such provisions for taking permission or ob- 
taining certificate of fitness before an appeal ĉan be presented are found in 
case of appeals to the Supremé Court under the Constitution or in case of 
Letters Patent appeals under the Letters Patent. Im all these cases appeal lies 
to the proper superior Court, but only after obtainmg permission or obtaining 
certificate of fitness. It is because a party has got such a right of appeal that 
he is allowed to apply for leave to appeal Sack p provisions of obtaining prior 
leave before presenting an appeal by themselves connote that the party .has a 
right of appeal and obtaining of permission is only one procedural step in the 
pursuit of that right of presenting an appeal. It cannot, therefore, be said 
that in the instant cage an appeal did not lie to the High Court as contemplated 
by sub-s. (5) of s. 489. If provisions of subs. (5) of s. 439 were to be inter- 
preted as contended for by the applicant, the salutary provision enshrined in 
sub-s. (5) of s. 439 will prove nugatory. In such å view it would mean that a 
private complainant could always proceed in’ revision under s. 439 without ap- 
proaching the High Court for special leave to appeal and without pursuing 
his remedy by an appeal after obtaining such special cakes When the 
law has given this facility and this right to a private com t which did 
not exist before the amendment of the Crimmal Procedure 8, vie, this right has 
been given for being exercised and not for circumventing the provisions of 
s. 489, Criminal Procedure Code. / 

It is not, therefore, possible to sitat the view of the learned Sessions Judge 
that in this case appeal did not lie at the instance of the complainant and that 
he could file a revision petition under s. 435 read with s. 489, Criminal Pro- 
cedure Code. In this view, therefore, as appeal lay and the complainant not 
having taken requisite steps for filing the appeal, the revision proceedings at 
the instance of the complamant are incompetent. In this view, therefore, the 
reference cannot be accepted. It is not necessary in view of what I have held 
to go into the merits of the case. . 

In the result, therefore, the reference is ec and the revision shall stand 
rejected. 

Reference rejected. 
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- Before Mr. Justice Gokhale. 
MULCHAND DEVIDIN v. SUGNAMAL RADHAMAL.® 
p eke are eee oe Ocean nner a a e 


4 
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e doh oiian E ta nthe E ohana 
‘a hundi or a bill of exchange, the instrument must indicate upon a fair interpretation 
of its terms the name of the person or firm sought to be made Hable. e 
' Manchersha v.-Govind;' Ramgopal Ghose v. Dhirendra Nath,’ Motilal v. Punjagi," 
Sadasuk Janki Das v. Kishan Pershad, Sitaram Krishna v. Chimandas Fatehchand® 
and’ Stwwagurunatha v. Padmavathi’ referred to. 


THe present suit was filed on a promissory note for Ra. 6,000 cuenta by 
one iy abulal (defendant No. 5) in favour of Sugnamal (plaintif?) on February 
21, 1952. Defendants Nos. 1 to 4 were brothers, while defendant No. 5 was 
the son of Ramprasad {defendant No. 2). According to the plaintiff, the 
defendants carried on business at Sagar in the name of t‘ Mulchand & Brothers’’ 
and this joint family firm had taken a contract of supplying meat, vegetables 
ete., to the Central Ammunition Depot at Pulgaon, and defendant No. 5 was 
managing that work. It was the plaintiff’s case that an amount of Rs. 6,000 
was borrowed on February 21, 1952, by defendant No. 5 from the plaintiff for 

e purpose of the said joint ‘family business and consequently all defendants 
liable. The plaintiff claimed to recover Rs. 6,030 inclusive of interest 
at 6 per cent. per annum. Defendant No. 8 Nandkumar did not file any written 
statement and remained ex parie. Defendants Nos.:1, 2 and 4 denied that 
the amount was borrowed by defendant No. 5 as a representative or a nominee 
of Mulchand & Brothers and they also contended that the money was not taken 
to.pay the debts of their creditors. It was their contention that defendant 
No. 8 had separated long before and was living separately since 1950 and he 
had no interest in the family business of the other defendants. The defendants, 
therefore, stated that defendant No. 5 alone was personally liable under the 
suit promissory note. Defendant No. 5 filed a written statement and contend- 
ed that defendants Nos. 1 to 4 were not liable and his further defence was 
that ‘only Ra. 4,200 were due before the promissory note in suit was executed, 
and the promissory note or the receipt came to be executed as 
Rs. 1,100 were charged by the plaintiff by way of interest at 4 per cent. per 
month up to June 1, 1951, and future .interest was charged amounting to 
Ra. 700 from June 1, 1961, to February 21, 1952, and that was why a promissory 
note for Rs. 6,000 came to be executed. He prayed also that in case a decree 
was paed against him, he might be given instalments of Ra. 500 per year. 
All the contentions of defendants were negatived by the trial Court which 
held that defendants Nos. 1 to 4 were liable as defendant No. 5 had the neces- 
sary authority to incur loan for the joint family business, and defendant 
No. 5 did in fact incur the loan in suit from the plaintiff on behalf of the joint 
family firm, and the loan was also borrowed for.the purpose of the joint family 
business, and was utilized by defendant No. 5 for that purpose. The trial 
Court refused to accede to defendant No. 5’s request for instalments. On the 
issue as to separation of defendant No. 8 the trial Judge held:that it was not 
proved that defendant No. 3 had separated from the other defendants in the 
= 1950. On these findings he passed a decree in favour of the plaintiffs 
Decided, J 2, 1958. Fist A A. L R. Oal 876. 
No. 187 of 1058, the decision of D. 3: H918) A. L R. Nag. 160. . 
Doare, Oivi Judar, Glam Ward in 4 (1918 ha 46 I, A. 33, s. o. 21 Bom. 
Ovi No. 3-B of 1988 L. R. 605, P 

1 (1930) 82 Bom. L. R. 1035, s. o. [1980] 5 (088) T. 1. R. 68 Bom. 640, s. o. 30 Bom. 
A. I. R. Bom. 424. L R. 1 

2 (1027) L L. R. 54 Oal 380, s.o. [1927] 6 [1941] Mad. 818, r. ». 
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against all the defendants for an amount of Ra. 6,030 with costs and imterest. 
The defendants appealed to the High Court bench at Nagpur. 


N. N. Chatterjee, for the appellants. 
M. P. Kelkar, for the respondent. 


GoxHatet J. [His Lordship after stating the facts of the case as above and 
dealing with points not material to this report, proceeded.] That leads me to~ 
the contention of Mr. Chatterjee that in this suit on the promissory note 
(exh. P-1) which is signed by Babulal, Babulal alone can be made responsible 
for-the dues under the promissory note, while the other defendants, members 
of the jeint family, who own the business of Mulchand & Brothers cannot be 
held liable. I have already pointed ont that from the plamt, it would appear 
the plaintiff.has not based his suit purely on thé promissory note. But assum- 
ing that this is a suit based on the promissory note only, in my opinion, the 
contention tof Mr. Chatterjee is not well-founded. The promissory note 
(exh. P-1) which is in the form of a receipt executed on 4 one anna revenue 
stamps on February 21, 1952, runs as follows »— 


“I, the undersigned Babulal, son of Ramprasad Contractar have undertaken the work 
of supply under military contract at Pulgaon. That theka (contract) stands in the name 
of Mulchand and Brothers. I am carrying on {ts management and I have got its full 
power. Rs. 6000, In words, rupees six thousand, in cash have been taken from Sugan- 
mal Radhamal Sindhi on 21-2-1952 for supply in the month of February in the pre- 
sence of Govindram. That amount I will return to Sugammal when he shall ask for it. 
Dated 21-2-1952.” N i, 


The signature on this reads: 
“Babulal Ramprasad 
for Mulchand & Brothera. 
Dated 21-2-1952.” 


‘Now, Mr. Chatterjee urges that the last line in the “body of the promissory 
note would clearly indicate that it was Babulal who was personally liable to 
return the amount, and his argument is that in this promissory note which is 
signed by Babulal, he has individually undertaken to return the loan and the 
other members of the family cannot consequently be made liable. It is clear, 
however, from the promissory note that Babulal Ramprasad signed it not for 
himself but for Mulchand & Brothers, whith is a joint family firm of the 
defendants. In the body of the promissory note, it is stated that he was carry- 
ing on the management of and had full power to act on behalf of Mulchand & 
‘Brothers. It is also stated that the theka or the contract in connection with 
the supply of articles to the military authorities at Pulgaon was in the name 
of Malchand & Brothers and the amount was borrowed for supply im the month 
of February. In my opinion, the contenta of this promissory note, reasonably 
read, would indicate that the promissory note was executed by Babulal for 
and on behalf of Mulchand & Brothers for the purpose of the business of the 
firm. 

In support of his argument, Mr. Chatterjee relied upon Manchersha v. 
Govind! in which it was held that when a person executed a promissory note 
in his own name and not as agent acting in the name of another, the maker 
_ whose name appears in the promissory note can alone be made liable there- 
under and therefore members of a joint Hindu family cannot be held liable 
in the suit filed on a promissory note signed by one of ita members in his indi- 
vidual capacity even thongh the maker of the promissory note may be proved 
to-be the manager of the family. Mr. Chatterjee is right that even assuming . 
that Babulal had the requisite authority, he must execute the promissory note 
as the agent of the firm. But, as I have already pointed out, the promissory 
note clearly shows that he has not signed it in his individual capacity but on 
behalf of Mulchand & Brothers. 


7 e 
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Then reliance is placed on the case of Ramgopal Ghose v. Dhirendra Nath 
Sen’ in which if was held that the karta of a joint Hindu family, by executing 
& promissory note unconditionally in his own name for family purposes cannot 
thereby bind the other members of the family or the interest of any other 
member in the Joint: family property. In this case it was further held that 
the other members of the sh family would only be bound by a promissory 
serials N T YE ed by the karta for family purposes, if the name of 
-each member of the join y to be charged appears on the instrument itself 
and is disclosed in such : way that on any fair interpretation of the document 
his name is the real name of the person liable upon it. This case again, in, my 
judgment, would not be of any assistance to Mr. Chatterjee. In that case the 
suit promissory note was signed by the karta in his own name * though 
the borrowing ‘was made for thp family and that was why it was held that the 
other members of the family could not be bound by the promissory note. . 

Then Mr. Chatterjee referred me to the case of Motilal. v. Punjegr*, which 
also holds that a suit based on a promissory note executed by the manager of 
the joint family is not tenable against the other members of the joint family. 
Now, this case again is distinguishable on facts. Then, reference was made 
to the Privy Couneil ae “of Sadasuk Janki Das v. Kishan Pershad.® In this 
Privy Council case, the kundi on which the suit was brought was signed by 
one Mohan Lal who was described as ‘‘Acting Superintendent of the- Private 
Treasury of His Excellency Sir Maharaja, the Prime Minister of H. H. the 
Nizam’’, and on the back of the promissory note there was a statement that 
the hundi was accepted by Mohanlal and this statement was signed by Mohan- 
lal. On these facts, their Lordships of the Privy Council held that— 

“No person is Hable upon a hundi or bill of exchange unless his name appears upon 
the instrument In a manner which, upon a fair interpretation of its terms, shows that 
the name is the name of the ‘person really lable.” 


And their Lordships observed that the statement after the signature of the 
drawer that he was aca Superintendent of the Private Treasury of His 
Excellency Sir Maharaja, the Prime Minister of H. H. the Nizam, was merely 
descriptive and does not make that other person a party to the instrument. 
Sitaram Krishna v. Chimandas Fatehchand+ was decided on similar facta. 

The test, therefore, appears to be that in order that a person or a firm should 
be made liable upon a promissory note, or a kundi or a bill of exchange, the 
instrument must indicate upon a fair eee of its terms the name of 
the person or firm sought to be made liable. eation is whether on a fair 
interpretation of exh. P-], it may be said that ee person lable under it is 
Mulchand & Brothers. As I have already pointed out, the name of Mulchand 
& Brothers appears in the body of the promissory note itself as having taken 
the contract with the military authorities at Pulgaon. The amount is borrow- 
ed for the purpose of the said contract. Babulal who executed it has stated 
that he is conducting the management and has full power from Mulchand & 
Brothers and he has signed and executed the promissory note as Babulal 
Ramprasad for Mulchand & Brothers. In my opinion, on a fair reading of 
the instrument, it indicates that the promissory note-was executed by Babulal 
representing Mulchand & Brothers and it is Mulehand & Brothers who 
are indicated as the principal who would be liable on it. - 

In this connection, Mr. Kelkar, the learned advocate appearing for the res- 
pondent, has relied upon a Full ‘Bench decision of the Madras High Court in 
Swagurunatha v. Padmavath® in which it was held that the Court cannot 
look into surrounding circumstances to decide whether the maker of the pro- 
missory note had executed it as an agent or a representative of the firm. In 
construing such an instrument, the Court cannot, their Lordships held, look 


1 (1927) I. L. R. 54 Cal. 380, s. o. [1927] L. R. 608. 
A. I. R. Cal. 376. i (1928) L L. R. 53 Bom. 640 8. a. 80 Bom. 
2 11988] A. L R. Nag. 1 R. 1300. 

3 1018) L. R. do T. a 35, 6. 0.21 Bom. 5 [1041] Mad. 518,¥,0. , 
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beyond what is stated in the instrument, and if the authority of the agent is 
questioned, his authority must be established before the instriment is looked 
at. Patanjali Sastri J., -as he then was, who was a member of the Full Bench, 
observed in his concurring judgment that a Court should not brush aside 
forms of words commonly used in vernacular instruments to express agency 
and adhere too rigidly to English rules of construction of similar documents. 
No doubt in the body of the promissory note in that case, the executant was 
described as the agent under power of attorney etc.; but that, in my opinion,’ 
would not distinguish that case from the present case, because the promissory 
nota in that case was signed by the executant without adding any words indi- 
cating the capacity in which he signed it. In my opinion, to some extent, the 
instant ĉase would be a stronger case because in exh. P-1 not only is there a 
reference to the contract entered into by Mul d & Brothers for the purposes 
of which the loan was borrowed, but Bab e axecutant, has signed it for 
Mulchand & Brothers. In my opinion, therefore, the legal objection raised by 
Mr. Chatterjee to the passing of the decree against defendants Nos. 1 to 4 
eannot also be upheld. 

The result is that I must hold that Babulal was authorized to incur debts 
on behalf of Mulchand & Brothers, the joint fami firm of the defendants, 
and he did in fact incur debts for the purposes of the joint family business o 
Mulchand & Brothers and executed the suit promissory note on its behalf. In 
this view of the matter, the decree passed by the trial Court against all the 
defendants would be correct. The result is that this appeal fails and is dis- 


missed with costs. 
Appeal dismissed. 
ORIGINAL CIVIL. 


Before Mr. Justice Shelat. 
IN RE FILMISTAN PRIVATE LTD.* 

Companies Act (I of 1956), Sec. 633—Word “claim” tn s. 633(2) whether includes penal 
proceedings under a. 162 read with s. 220 of Act—Whether Court has jurisdiction to 
grant relief under s. 633(2) where party apprehends proceedings against it for omis- 
sion to file balance sheet and profit and loss account. 

The word “claim” occurring In  633(2) of the Companies Act, 1956, includes pro- 
ceedings such as penal proceedings under a. 162 of the Act-read with s. 220 of the 
Act. Therefore, under s. 683(2) of the Act the Court has jurisdiction to grant relief 
in respect of a proceeding which an officer of a company apprehends might be adopt- 
ed against him for his omission to file the balance sheet and the profit and loss ac- 
count as required under s. 220 af the Act. 

Barry and Staines Linoleum Ltd., In re’ and Gilt Edge Safety Glass Ltd., In re* 
referred to. 


Tue facts appear in the judgment. 
P. N. Bhagwati, for the petitioners. 
D. P. Mehta, with N. B. Vaki, for the Registrar of Companies. 


SHELAT J. This is a petition under sub-s, (2) of s. 638 of the Companies 
Act, 1956, for relief against liabilities for fines or penalties in regard to the 
failure of Filmistan Private Ltd. to file with the Registrar of Companies copies 
of the balance sheet and the Auditor’s report for the year ending the August 31, 
1956. 

The reason given by the petitioners for this omission is that accounts up to 
the year 1950-51 used to be audited by M/s. Sharp and Tannon but that some- 
time in August 1955 the anditing of the accounts was entrusted to M/s. Kalyani- 
wala and Mistry, who were then appointed the company’s auditors’and that 

* Decided, 20, 1968. 0.0. J. L O. 1 934] 1 Oh. 227.. 
Petition No. ae 1958. . 2 Ei a0 1 Ch. 495. 
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the new auditora could not audit the accounts owing to a radical conflict of 
opinion betweer the company on the one hand and the income-tax authorities 
on the other hand as to the manner in which the unexploited value of five cine- 
matographic pictures produced by the company should be determined for the 
purpose of computing annual profits or loeses of the company. The case of the 
petitioner is that until the value of these unexploited pictures was finally deter- 
mined, it would not be possible for the auditors to prepare a true and fair 
‘balance sheet and profit and loas account except on a hypothetical basis. It 
appears, therefore, that there is considerable force in the contention of the peti- 
tioners that it was due to this difference of views between the company 
and the income-tax authorities that the balance-sheet and the profit and Joes 
account for the year 1955-56 could not be prepared in time t enable 
the petitioners to file the eek oh the Registrar of Companies as requir- 
ed by the Act. It may be stated that it is not the case of the Registrar, who 
opposes this petition, that this omission to file the balance sheet and the profit 
and loss account was due to any deliberate attempt on the part of the petitioners 
to delay in preparing the profit and loss account and the balance sheet. On 
behalf of the Registrar it wás conceded that no dishonesty could be imputed 
to.the petitioners in resp&t of this omission. That being so, I would proceed 
upon the footing that the omission of the petitioners so to file the balance 
sheet and the profit and loss account for the year 1955-56 as required by s. 220 
of the Act was not mala but that there was a real difficulty in the way of 
the company in having balance sheet and the profit and logs account pre- 
pared in time. i 

The ‘question that has been seriously canvassed before me is whether I have 
Jurisdiction under subs. (2) of s. 683 of the Act to grant relief against the 
liability of the petitioners, who are Directors and. Secretary of the company 
respectively, which they apprehend they might have incurred and for which 
steps might be taken against them under œ. 159, 162 and 220 of the Act. Sec- 
tion 159 provides that every company having a share capital shall within 42 
days from the day on which each of the annual general meetings referred to 
in s. 166 is held, prepare and file with the Registrar a return containing parti- 
culars set out therein. Section 162 is a penalty section and provides that if a 
company fails to comply with any of the provisions contamed in ss. 159, 160 
or 161, the company and every officer of the company who is in default shall 
be punishable with a certain fine. There is no dispute that the petitioners are 
the persons to whom ss. 159 and 162 of the Act apply. 

Section 638 under which the relief is sought is identical with s. 372 of the 


against an officer of a company and gives power to the Court hearing the case 
in certain circumstances to grant relief. Sub-section (2) gives a on the 


roceedings already commenced, sub-s. (2) contemplates a claim which is anti- 
Sinaia as one which might be made in future. Under sub-s. (1) the important 
words are ‘‘the Court hearing the case’’ which obviously mean Court before 
which a proceeding is pending. These words, therefore, mean that it would 
not be this Court which can grant relief under sub-s. (1) but the Court before 
whom the proceeding has commenced and is pending. Sub-section (2), on the 
other hand, createa a fiction and provides that in respect of an apprehended 
claim this Court shall have the same power to grant relief as it would have 
had under this section if it had been the Court before which proceedings for 
negligence, default, breach of duty, misfeasance or breach of trust had been 
brought. 

The question then is what meaning should be attached to the word ‘‘claim’’ 
occurring in subs. (2) and whether the word ‘‘claim’’ would also include pro- 


1348 THE BOMBAY LAW REPORTER. [VOL. LX. 


ceedings such as penal proceedings under s. 162 read with s. 220 of the Act. 

It is urged that the word ‘claim’ would prima faote mean a civil claim, such 
as a claim for damages which may be made by a company against a defaulting 
director or an officer of the company or where the company is in liquidation by 
the Liquidator or a creditor or a contributory, and not a penal proceeding con- 
templated by sections such as s. 162. The dictionary meaning of the word ‘‘claim”’ 
is undoubtedly an assertion of a right to something and a relief provided by. 
statute. I have also been pointed out several sections of the Act where the 
Legislature has used the word ‘‘claim’’ such as sa. 101, 104, 429, 474, 528 and 
529a and it is clear from these sections that the meaning that can be attached 
to the Lae ‘‘elaim’’ used in these sections must mean a demand or an assertion 
to a civil right. It was also urged that the Legislature could not have intended 
to include in the word ‘‘claim’’ in sub-s. (2) of s. 683 proceeding of a penal 
nature for otherwise the Legislature would have used the word ‘‘proceeding’’ 
rather tha the word ‘‘claim’’. It was further urged that inasmuch as the 
Legislature has given relief from criminal proceedings by separate sections in 
the Act such as as. 68, 69(5), 70(5), 75(4), 207, 209, 210, 211, 217 and 398(4), 
the Legislature could not have contemplated of including proceedings of a 
penal nature in the word ‘‘claim’”’ in sub-s. (2). It was, therefore, contended 
that the word ‘‘claim’’ cannot be interpreted as inclusive of proceeding des- 
cribed in sub-s. (1) of s. 633, and, therefore, no relief is provided against an 
anticipated p ing under s. 688, the only relief provided being in respect 
of a pending proceeding and that too by the Court before which such a pro- 
ceeding has commenced and is pending. But then so far as ss. 68, 69(5) and 
other sections, which were pointed out to me to show that the Legislature has 
given relief in respect of criminal proceedings, are concerned, it is clear that 
what those sections and provisos thereto provide are by way of substantive 
defences to a director or an officer of a company charged under one of the 
penal sections of the Act. Those are not sections like s. 688 which empower 
the Court to grant relief in respect of liability incurred by such a director or 
an officer of a company. A comparison between those sections and s. 638 can- 
not, therefore, help in the construction of the word ‘‘claim’’ in s. 638(2). 

It is true that the Legislature uses the word ‘‘proceeding’’ in sub-s. Ga and 
the word ‘‘claim’’ in sub-s. (2), no doubt a different phraseology. Nonetheless 
it does provide in sub-s. (4) that the Court on any application for relief shall 
have the same power to grant relief as it would have had under this section if 
it had been a Court before which proceedings for negligence, default ete. had 
' been brought. It seems to me that if the word ‘‘claim’’ was intended to mean 
only a civil demand such as damages, sub-s. (2) would not have contained the 
words ‘‘under this section’’ which must also mean relief against proceedings 
described .m sub-s. (1). Besides, misfeasance is a civil remedy and yet sub- 
s. (1) speaks of a proceeding connected with misfeasance and even breach of 
trust. Tt seems, therefore, that there is no clear demarcation made in this 
section between prore ungs of a penal nature and a civil remedy by way of a 
claim provided in sub-s. (2) of this section. Inasmuch as a proceeding in con- 
nection with misfeasance 1s included in subs. (1), the word ‘‘proceeding’’ 
therein used cannot be said to mean proceeding of a penal nature only but 
would include proceedings also of a civil nature. 

As I have pointed out, s. 633 is the exact replica of s. 872 of the English 
Act of 1929. That section came up for consideration in at least two decisions 
pointed out to me. In Barry and Staines Linoleum Lid., In re.’ a director 
failed to obtain his qualification shares within the time fixed thinking that 
he had them at the daté of his appointment, and having either overlooked or 
forgotten the definition of ‘qualification shares’ in the company’s articles of 
association. At the end of the time fixed, he ceased, in accordance with subs. (3) 
of s. 141 of the Companies Act, 1929, to be a director, but continued to act and to 
receive remuneration as a director, thus incurring penalties under subs. (5)of 
s. 141 of the Act. Later he wes re-appointed by the board pursuant to the com- 


1 [1934] 1 Ch. 237. 
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pany’s articles of association, retired, and was re-elected by the shareholders. 
He applied to the Court under sub-s. (4) of s. 372 for relief against any liability 
_ which he had incurred by acting and receiving remuneration as a director after 
he had ceased to be a director. It is clear from the facts set out in the report that 
the petition was for relief not in respect of a pending proceeding but against 
an apprehended liability for penalty. It was in fact contended on behalf of 
the petitioner, that where a director apprehending a claim made against him 
under 8. 372(1) applies to the Court for relief, the Court can grant such relief 
having power to do so under sub-s. (2) of that section. In answer to this plea, 
Maugham J. at p.,232 of the report observed that sub-s. (1) of s. 372 applies 
inter alia to a proceeding under s. 275 which was the misfeasance section as 
it applied to proceedings taken in a Court of summary jurisdiction to recover 
one of the penalties imposed on directors ee others under the Act and, accord- 
ingly, it included power to relieve against the penalty imposed under s. 141 of 
the Act. Construing a. 872 the learned Judge also remarked that sub-s. (") 
gave power to the Court to grant relief in- cases where application is made for 
it by @ director who, although no proceedings such as are described in sub- 

s. (1) are being taken him, apprehends that a claim may be made 
Sarat him under -that tion. A director apprehendmg such a claim 
may apply to the Court for relief, and the Court has under sub-8. (2) 

“the same power to relieve him as under this section it would have had if it had 
been a/!Court. before which proceedings against that person for negligence, default, 
breach of duty: or breach of trust hed been brought”. 


It is clear that Maugham J. did not make any distinction between a ‘proceed- 
ing’ and a ‘claim’ appearing in 8. 372 as is sought to be urged. In fact he held 
that a proceeding would include a civil proceeding under the misfeasance sec- 
tion as it would imelude proceedings for penalties in both of which he held that 
the Court would have the jurisdiction to grant relief under subs. (2) although 
no proceeding has commenced or is pending. The only distinction that 
Maugham J. seems to make is between a proceeding for a fine and a penalty 
and a proceeding where the company might make a claim with regard to some- 
thing which the director may be liable to pay to the company in which case he 
thought the Company Court would not readily grant the relief without know- 
ing the wishes of the shareholders. 

This section again came up for consideration by Crossman J. in Gilt Edge 
Safety Glass, Lid., In re’, where although the case fell under subs. (1) of 
8. 372, the learned Judge, on the decision of Maugham J. being cited before 
nue, ODARA RID. 501 as follows: 

..I think that it follows from the decision of Maugham J. in Ta eBay ead 
Gicinas Linoleum Ld. that tha phrase ‘any claim...in respect of any negligence, de- 
fault, breach of duty or breach of trust’ in =a. 872, sub-s. 2, df the Act of 1929, includes 
proceedings against the petitioners under s., 141, sub-s. §, and so includes the pro- 
ceedings against the petitioners which were commenced last October at Bow Street 
Police Court, as in that case the learned Judge gave relief under s. 372, sub-s. 2, from 
prospective liability to. fines and penalties under s 141, sub-s. 5.” 

As already pointed out, the important words in sub-s. (2) of g. 633 are 

“thé Court...shall have the same power to relieve him as it would ‘have had 
anes Eia pee tant Ai Dad bera a COLTI PAISES wale PEOCASdIREE AKS WPAN per 
gon for negligence.. -had been brought”. } 

These words, in my view, mean proceedings described in sub-a. (1) including 
proceedings involving fines and penalties in respect of which, if already com- 
menced only the Court before which they' are pending has the authority to 
grant relief but which if not pending or already ‘commenced it would be this 
Court which would have the jurisdiction to grant relief as "if it had been a Court 
before which p Ti th had been brought. In this view I have no difficulty 
itt holding that I e Jurisdiction to grant relief under sub-s. (2). of a. 688 


1 [1940] 1, Ob. 495 
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jn respect of a proceeding which the petitioners apprehend might be adopted 
against them for their omission to file the balance sheet and the profit and loss 
Do = the year 1955-56. 
uestion whether this is a fit case where I should grant the relief, no 
Bist culty would seem to arise. As I have already pointed out, it is not 
urged on behalf of the Registrar that the omission of the petitioners has been 
due to any dishonesty or any deliberate remissness on their part or any deli-. 
berate attempt to delay the preparation of and the filing of the profit and loss 
account and the balance sheet. What was, however, urged was that the omis- 
sion*on the part of the petitioners was unreasonable inasmuch as accounts even 
for the years 1952-58 and onwards have until recently not only not been pre- 
pared and finalised but have not also been laid before the shareholders. That 
omission, if true, is one with which I am not at*present concerned in this peti- 
tion. “The petition is restricted to the omission on the part of the petitioners 
to file the Balance sheet and the profit and loss account for the year 1955-56 
and is also restricted, as the learned counsel for the petitioners stated before 
me, for relief against fine or penalty arising under s. 220 in respect of- the 
balance sheet and the profit and loss account for the year 1955-56 only. As 
already observed, there being a conflict, and a radical conflict, of view between 
the company on the one hand and the income-tax authorities on the other hand 
with regard to the manner in which the unexploited pictures produced by the 
company should be valued, it would not have been possible for the Directors 
to prepare a fair and true balance sheet giving exact information: with regard 
to the profit made in respect of these pictures to the shareholders. At best, 
such a balance sheet would be hypothetical. It would not have been possible 
also for the accountants of the company to give'an exact and a precise closing 
and opening stock. Likewise it would. not be possible for the company to lay 
before the shareholders a true and correct picture of the state of affairs of the 
company in respect of these five pictures. I understand, however, from the 
learned counsel for the petitioners that the assessment orders are now finalised 
and the Auditors of the company say that they will now be able to finalise the 
balance sheet on the basis of the findings as to profits in these assessment orders. 
In these circumstances there being no element of mala fides or dishonesty or 
mmreasonablenees on the part of the petitioners, I should have no hesitation m 
ting relief under sub-s. (2) of s. 688 to the petitioners in respect of their 
allure to file with the Registrar.of the Companies the balance sheet and the 
profit and logs account for the year 1955-56. 

The petition, therefore, is made absolute in that the petitioners are granted 

the relief from any lia ability for any fine or penalty under s. 162 read with 
s. 220 for their failure to file the said balance sheet and the profit and logs 
account for the year 1955-56 and for which proceedings might in future be 
taken against them. 
So far as prayer (b) is concerned, Mr. Bhagwati relies on 8. 614 of the Com- 
panies Act and says that it is upon that section that that prayer is based. In ' 
my view, 8. 614 does not apply to prayer (b) such as it is framed, for that sec- 
tion contemplates an application by a member or a creditor of the company 
or by the Registrar of the Companies for an order directing the company or 
any officer thereof to make good the default in filmg or registering or deliver- 
ing or sending to the Registrar any return, account of other document ete. Ob- 
viously s. 614 can have nó application to extend the time for filing the balance 
sheet and the profit and logs account in question with the Registrar of Companies. 
, It is not, therefore, possible to grant prayer (b). 

The point of construction being of a somewhat important nature, the Regis- 
trar was justified in appearing and putting his point of view before the Court. 
The fair order, therefore, of costs would be that each party will bear his own 
costs. 

Petition allowed. 

Solicitors for the ced EEN Thakordas Daru, Henny & Co. 

Solicitor for the Registrar of Corgpanies: N. B. Vaki. 
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Before Mr. Justice Gokhale, 


MUNNIBAI GANESH MISTRI v. DHANUSH MINAU MISTRI.” 

- Guardians and Wards Act (VIN of 1890)—Hindu Minority and Guardianship Act (XXXII 
of 1956), Sec. 6(a)—Question before Court whether custody of minor Hindu child to 
be given to father or mother who have seperated—Whether in considering such 
question Court should give due weight to circumstance that father has married aguin— 
Whether proviso to s. 6(a) of Act XXXII of 1956 fetters discretion of Couré to direct 
restoration of child to his mother after tt has completed five years. 


Under Hindu law, the father is the natural guardian; but in considering 
the question as to whether the father should have the custody of the child or the 
mother when the two are seperated, the Court has to consider primarily the inte- 
rests of the minor and in arriving at a decision the Court has to take into considera- 
tion all the circumstances of the case, and the circumstance that the father has 
married ayaki Would- bees relevant /cireumatancs: wich vast be HYST te sue Wagn 
by the Court. 

' "The proviso to s. 6(a) of the Hindu Minority and Guardianship Act, 1956, does not 

. fetter the discretion of the Court, in proper cases, to direct the restoration of a 
child even after completion of five years to its mother, without interfering with the 
position of the father as the natural guardian. 
Bat Tara v. Mohanlal’ Saraswatibai Shirpad Ved v. Shripad Vasan}i Ved" and 
Kallappa v. Valiammal; referred to. 


Tax facts appear in the judgment. 
O. 8. Dharmadhikari, for the appellant. 


GorHate J. This appeal arises ont of the proceedings started by the pre- 
sent appellant under the.Guardians.and Wards Act (VIII of 1890) for being 
appointed as the guardian of her minor daughter, Benibai, and for getting 
custody of the child. The appellant and the respondent were married before 
1952 and the minor Benibai was born to them on September 26, 1952. It 
seems that disagreement arose between the married couple and it would appear 
that a criminal case was filed against the husband. Ultimately there was a 
compromise and on April 27, 1965, there was an agreement between the parties 
granting divorce to the wife according to caste custom and a term of that com- 
promise appears to be that the appellant was to hand over the alte of her 
daughter to the respondent Dhanush, her husband and accordingly tho res- 
pondent got the custody of the child. Soon after this divorce, it appears that 
‘the respondent married again and on June 27, 1955, the present application 
was filed by the appellant for appomtment of herself as the guardian of the 
minor daughter and for getting custody of the child. The principal ground 
on which the application was made was that the child was of a very tender 
age and wanted the mother’s affection and rearing, and since the respondent 
had married again, there was every likelihood of the child being ill-treated 
by the husband. and the step-mother. The application was resisted by the 
husband who set out in the written statement the circumstances under which 
the divorcee came to be effected, and it is admitted that he was not prepared 
to give the wife divorce unless his daughter was given to him. He denied that 
the minor was being ill-treated or was likely to be*ill-treated, and he stated 
that ahe was being ught up with the greatest care, love and affection and 
he affirmed that the general state of the mmor had improved. He stated that 


Deidad, J 8, 1958. Miscellaneous in Guardian Oase No. 15 of 1958. 
(First) Appeal No. 68 of 1956, against the’ 1 (1922) 24 Bom. L. R. 779. 
P-V Additional 


; jumdar, n . TQ. 
Judge to Ist Civil Judge, Class I, Nagpur, 3 [1049 "A. L R. Mad. 608. 
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the apprehensions of the applicant that the minor was likely to be neglected 
were imaginary and baseless. He also stated that the applicant was depen- 
dent on her father and was likely to marry again in the near future, and there- 
fore, it was desirable that the fie should remain with the non-applicant, 
he being her natural guardian. He denied that there was any pressure on 
the applicant when she handed over the custody of the child to him. He, there- 
fore, prayed that the application should be dismissed with costs. The trial. 
Court came to the conclusion that it was not in the interests of the minor to 
appoint the applicant as guardian of the person of the minor, because it held 
that the husband was not unfit to act as the guardian of the minor. The 
trial’ Court came to the conclusion that the non-applicant had married another 
wife, buf that was no ground that minor Benibai would be neglected. The trial 
Court also relied upon the fact that the husband demanded back the minor 
when giving divorce which, according to it, showed his love for the child. On 
these grounds, the application of the appellant was dismissed. 


. Now, in this appeal Mr. O. S. Dharmadhikari, the learned counsel appear- 
ing on behalf of the appellant, has taken me through the relevant record of 
the case, since unfortunately the respondent is not a eee resented by any counsel 
Mr. Dharmadhikari contends that the learned Judge taken & very narrow 
view of the evidence and has refused to accede to the request of the appellant 
for being given the custody of her child on the ground that the natural 
guardian, the father, was not an unfit person to act as the guardian, and 
Mr. Dharmadhikari naturally contends that this is not the proper test in con- 
sidering applications under the Guardians and Wards Act. Under Hindu 
law, the father would be the natural guardian; but in considering the ques- 
tion as to whether the father should have the custody of the child or the 
mother when the two are separated, the Court has to consider primarily the 
interests of the minor and in arri at a decision the Court has to take into 
consideration all the circumstances of the case, and the circumstance that the 
father has married again would, in ee opinion, be a relevant circumstance 
which must be. given its due weight by the Court. It is true that when the 
parties separated by mutual agreement according to caste custom on April 27, 
1955, the applicant consented to the custody of the child being taken by the 
father. But the applicant has stated in her evidence that she was very unhappy 
at her husband’s place and as the husband would only grant her divorcee in 
case she gave up her claim to the daughter, in order to relieve herself from her 
unhappiness, she gave her daughter to the husband and took the divorce. She 
further stated that as her daughter was of a very tender age, she would be 
able to bring her up better and her parents would help her in doing so, and 
her evidence indicates that as the respondent has married again, the minor 
daughter would be brought up in a better atmosphere if the mother got the 
custody of the child. The appellant also categorically stated that she did not 
wish to remarry. The appellant was examined in Court on December 8, 1955, 
and stated that after she gave her daughter to the husband, she had no ocea- 
kion to see her till the day she gave evidence. The appellant’s father, who 
appears to be the proprietor of a motor repairs workshop at Durg stated that 
the minor was handed over to the husband because the latter agreed to give 
divorce on condition that the girl Benibai was given to him. The respondent 
also admitted that he agreed to give divorce provided the appellant gave up 
the custody of the child. According to him, in his house thére are his mother, 
father, three brothers, two sisters and the second wife he married. His 
youngest brother appears to be aged 24 years. He-stated that Benibai was 
being reared up and looked after by himself and his second wife. He also 
asserted that the condition of Benibai was far better than what it was when 
she was brought from the mother. On this evidence, the learned trial Judge, 
. as I have already stated, came to the conclusion that the respondent was not 
an unfit person to be the guardian of the child. But unfortunately -he did not 
give proper weight to the ‘circumstance that the husband haa taken a second 
wife. 
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. In Bas Tara v. Mohanlal ‘the father applied for getting the custody of his 
minor son from ‘his wife who had been living separate from him and had the 
custody of the boy. The father had married again and the boy was seven 
years old at the time when the father made the application. This Court, tak- 
ing into consideration the fact that the father had married again, came to the 
conclusion that the seven-year-old boy would be much better off living with 
his Mothier than with his father. It was further observed, that (p. 780): 


..The step-mother cannot be expected to be very much interested in his welfare, 
ee 
house will also not be likely to give this small boy the attention and sympathy which he 
naturally requires.” 


In the present case also, keer dine to the husband’s deposition, though his 
father and mother are living separately from him, all the members of the family 
are living in one house and his youngest brother was aged 24 years only. In 
my view, in a large family like that of the respondent, the bri up of 
Benibai is not likely to be well looked after, especially now that the husband 
has taken a second wife. 

In Saraswatibas Shripad Ved v. Shripad Vasany+ Ved,* it was held that in the 
matter of the custody of a minor child, the paramount consideration is the inte- 
rest of the child rather than the rights of the parents, and in the case of a 
minor child of tender years, the proper person to whom the custody of the child 
should be given is the natural mother and she should be preferred to the father, 
as it is impossible to find any adequate substitute for the love and care of the 
natural mother, It was observed by Sir John Beaumant C.J. in that case that 
the natural mother was the proper person to have the custody of the child, 
and there was no evidence before the Court to justify the conclusion that she 
was not a proper person to have that custody though the evidence in that case 
showed that the mother had recovered from tuberculosis. In this case also 
it is not suggested that the mother would be unable to take care of the daughter 
in case she was handed over to the applicant. The apprehension expressed in 
the written statement was that the mother was likely to remarry. But as I 
have already pointed out, the mothar has categorically stated on oath that she 
has no wish to re-marry. 

In Kaliappa v. Valiammal,® it was held that even if under the Hindu law, 
the father is the natural guardian of his child, and is preferred to his mother, 
yet, in proper cases, the mother can be appointed its guardian, and the Court 

in that case appointed the mother as the guardian of her daughter who was 
aboni 24 years old and was given custody of the girl til she, attained the age 
of 18 years, as the father had married a second time. In doing so, the Madras 
High Court followed the Bombay case Saraswatibai Shripad Ved v. Shripad 
Vasany Ved. 

Under the Hindu Minority and Guardianship Act (XXXII of 1956), which 
came into force on Angust 25, 1956, it is provided under 8. 6(a) that the 
natural guardians of a Hindu minor, in respect of the minor’s person as well 
as in respect of the minor’s property, would be the father in the case of a boy 
or an unmarried girl, and after him, the mother; but the proviso says that 
the custody of a mmor who has not completed the ‘age of five years shall ordi- 
narily be with the mother. Now, this Act came into force after the decision 
of the trial Court on December 9, 1955. But the proviso to s. 6(a) of the Act 
sma that even Parliament took the view that ough in the case of an un- 

l, the natural guardian would be the father, and after him, the 
am aT custody of a child of tender years befoxe the completion of the 
age of five should’ ordinarily be with the mother. But that, in my judgment, 
would not fetter the discretion of the Court, in proper cases, to direct the 
restoration of the custody of a child even after completion of five years to its 
mother without interfering with the position of the father as the natural 


{1 (1922) 24 Bom. L. R. 779. $ [1949] A. L R. Mad. 608. 
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guardian as was done in the case of Saraswatibas Shripad. Ved v. Shripad 
Vasanji Ved. In that case the minor was about 2 years of age. In the present 
case, the child Benibai was born on September 26, 1952 and she has not yet 
completed six years of age. In Bai Tara v. Mohanlal this Court was concerned 
with the question of the custody of a boy of 7 years and retained the custody 
with the mother. 

As the appellant has stated on oath that she has no desire to re-marry and. 
as she is anxious to have the custody of her minor daughter im order to bring 
her up in the proper atmosphere, and as the father has married, in my judg- 
ment, the proper thing to do would be partly to grant the application of the 
ap t and direct that the respondent should hand over the custody of 
minor Benibai to the appellant. This direction will, however, be subject to 
the father’s right to visit his daughter at the appellant’s residence, whenever 
he wishes to do so, and will not also prejudice his right to make any applica- 
tion at a future date in case of change of circumstances if he wishes to get 
back the custody of his daughter in the interests of her welfare. As the appel- 
lant, the mother, now resides in Madhya Pradesh at Durg, she must give secu- 
rity of the value of Rs. 500 to the satisfaction of the trial Court before she 
gets the custody of minor Benibai for due performance of future orders. 

The appeal will, therefore, be allowed, the application of the appellant will 
be granted partly and the respondent will be directed to hand over the minor, 
Benibai to the custody of the applicant Munnibai subject to the directions 
given above. In the circumstances of’ this case, there will be no order as to 


costs throughout. 
Appeal allowed. 


a 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice. 


8. P. AWATEH v. 0. P..FERNANDES.* 

Review—Power of review of High Court—Limits on such power—Frror apparent on 
the face of the record, what ie—Court taking one of two views possible on question 
of law-—Whether other view more acceptable renders first view an error apparent 
on the face of the record. l . 

The powers of review enjoyed by the High Court are very limited. When a decil- 
sion is challenged on the ground that there is an error apparent on the face of the 
record, the error contemplated must be an error so manifest, so clear, that no Court 


would permit such an error to remain on the record. The error must not be an - 


error which could be demonstrated by a process of ratlocination. When two views 
on a question of law are possible and the Court has taken one view, the fact that 
the other view is a more acceptable view would not render the first view an error 
apparent on the face of the record. 

The High Court decided a case on the view of the law that the wages to which 
a railway servant was entitled was according to the rules in the Railway Code and 
not ‘according to the provisions of the Payment of Wages Act. In a review applioa- 
tion to the High Court it was contended that the Court should take the view that 
the Act constitutes social legislation and that legislation must prevail even over a 
special legislation dealing with a special clase of citizens:— 

Held, that the points urged could not be urged on a review application but could 
be advanced before a higher Court in appeal. 


K. K. Singhus, for the, petitioner. 2 
H. M. Seervai, Advocate General, with M/s. Crawford Bayley & Co., for re- 
pondent No. 1. 


CHacgua C.J. This is an application for review of a decision of this Court 
on a writ application directed against the decision of the Payment of Wages 
Authority, and the decision which is sought to be reviewed followed an earlier 


*Deotded, June 17, 1058. Pein Application No. 2249 of 1056. 
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decision in Thiljas Natarajan v. Fernandes’. It is hardly necessary to state 
that the powers of review enjoyed by this Court are very limited powers and 


we have had occasions to point out that when a decision ig ch on the 
ground that there is an error apparent on the face of-the record, thé error con- 
templated is an error so manifest, so clear, that no Court would it such an 


error to remain on the record. The error is not an error which could be de- 
monstrated by a process of ratiocination, nor would it be correct to say that 
when two views on a question of law are possible and the Court has taken one 
view, the fact that the other view is a more acceptable view would render the 
first view an error apparent on the face of the record. It is with these reser- 
vations and limitations that we must approach the point of view put forward 
before me by Mr. Singhvi 


The facts briefly are that the petitioner in this case was a ticket colector 
employed by the railway authorities on January, 14, 1948, on wages which 
amounted with all the allowances to Rs. 150-8-0, and on August 27, 1955, he 
was served with a charge sheet and suspended and during the period of suspen- 
gion he was poe only Re. 104, and the petitioner thereupon filed an applica- 
tion before the Payment ef Wages Authority claiming the difference between 
his contractual wages and the wages which he was being paid by the railway 
authorities. It was not disputed before us in that case that the payment made 
by the railway authorities was according to the rulea. The rules dealt with 
a case of suspension and what a railway servant was entitled to when he was 
under suspension. Nor was it disputed‘that these rules formed part of the 
Railway Code which was enacted under the authority of the Governor-General. 
What was argued before us was that the Payment of Wages Act should prevail 
over the rules framed by the railway authorities, and that if the Payment of 
‘Wages Act: prohibited the deduction of any amount from the wages of an 
employee, then the railway authorities could not deduct any part of the wages 
even if the rules ir the Railway Code permitted them to do so. This argument 
was considered and rejected by us and both the argument and the reason for 
its rejection appear in the reported judgment of That Natarajan v. Fernandes. 
In rejecting the argument we considered the scheme of the Government of India 
Act and we pointed: out that under s. 241(¢) power was conferred upon the 
Governor-General to make rulea with regard to the conditions of service of 
persons serving His Majesty in a civil capacity in India, and we also took the 
view that under sub-s. (4) of s. 241 power was given to the Legislature to regu- 
late the conditions of service, but looking to the language of sub-s. (4) that 
power was intended to be exercised after the Government of India Act came 
into force and it did not deal with any laws passed by the Legislature prior 
to the coming into force of the Government of India Act. Havmg taken that 
view we pointed out that the Payment of Wages Act came into force on March 
28, 1937 andthe Government of India Act came into force on April 1, 1937. 
Therefore, as far as the Government of India Act was concerned, the rules 
which were to be framed by the Governor-General were to prevail over any 
legislation prior to the passing of the Government of India Act, even assuming 
that that legislation dealt with the subject of regulation of service of railway 
employees. Having come to that conclusion, we turned to the Indian Consti- 
tution to point out that the provisions of law in the Government of India Act 
and the Indian Constitution were not parallel and we referred to art. 813 of the 
Constitution. That article provided: 

“Until other provision is made in this behalf under this Constitution, all the laws 
in force immediately before the commencement of this Cémstitution and applicable to 
any public service or any post which continues to exist after the commencement of 
this Constitution, as an all-India service or as service or post under the Union or a 
State shall continue in force so far as consistent with the provisions of this Constitution.” 
Then we proceeded to draw attention to the fact that there was no similar pro- 
Tene i hob eae 


1 (1956) 58 Bom. L. R. 821. 
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Now, the main attack made by Mr. Sin vi against the judgment is that m 
saying ‘that there was no provision in the ig ies of India Act correspond- 
ing to art. 313 of the Constitution we had overlooked an obvious provision in 
the Government of India Act and in overlooking this provision we were guilty 
of,an error which should not be permitted to remain on the record, and what 
is pointed out is that there is s. 276 of the Government of India Act which cor- 
responds to art. 313. Turning to s. 276 it provides: 

“Until other provision is made’ under the appropriate provisions of this Part of 
this Act, any rules made under the Government of India Act relating to the civil 
servipes of, or civil posts under, the Crown in India which were in force immediately 
before the commencement of Part ID of this Act, shall, notwithstanding the repeal 
of that Act, continue in force so far as consistent with this Act, and shall be deemed 
to be rules made under the appropriate provimons of this Act.” 


It is true that we have not referred to s. 276 in the Judgment, but when our 
attention i£ now drawn to that section, far from undermining the reasoning 
of that judgment, it goes considerably to fortify it because what s. 276 says 
is ‘‘rules framed regulating the conditions of service which were in force 
before the Government of India Act 1935 was passe@’’, and it is not disputed 
and it cannot be disputed that rules regulating civil services in India including 
the railway services were regulated by rules framed under s. 86 of the Govern- 
ment of India Act, 1919, and those rules were framed by the Secretary of 
State in Council. Therefore, the acheme which clearly emerges is that under 
the old Government of India Act, the Act of 1919, rules with regard to civil 
services were to be framed by the Secretary of State in Council. A power of 
delegation under certain circumstances -was given, but no power was given to 
the Indian Legislature to modify those rules. Then came the Government of 
India Act, 1935. The rules framed by the Secretary of State in Council were 
preserved, the scheme was altered in the sense that in future the rules were to 
be framed by the Governor-General-m-Couneil instead of by the Secretary of 
State in Council, and the reason for this is historical and constitutional into 
which we need not go. <A further change was brought about in the Govern- 
ment of India Act, and that was that under s. 241(4) for the first time power 
was given to the Indian Legislature to modify or alter the rules. Therefore, 
when the Government of India Act was passed, there were rules regulating the 
conduct of railway servants. These rules were preserved until new rules were 
ee by the Governor-General-in-Council which now constitute the Railway 
ode. 

Now, there is no provision in the Constitution corresponding to s. 276, or, 
putting it in the other way, there is no provision in the Government of India 
Act corresponding to art. 318, because art. 313 saves all laws in force before 
the Constitution which were applicable to any public service, and the question 
that arises is: What were the laws in force immediately before the commence- 
ment of the Constitution which were applicable to any publie service. Olearly, 
the expression ‘‘laws’’ in art. 313 includes statutory rules, and therefore before 
the Constitution came into fores we had a Railway Code, a self-sufficient Code, 
which was applicable to the railway service which was gaved by this provision 
until rules were altered by the machinery laid down in the Indien Constitution. 
Mr. Singhvi says that not only these rules were saved, but also the Payment 
of Wages Act. Nobody disputes that proposition. The Payment of Wages Act 
was saved both by the Government of India Act and by the Indian Constitu- 
tion. But we are now dealing with the special subject of services, with regard 
to the law which regulates the conditions of those services, and both under 
the Government of India Act and under the Constitution we have rules which 
regulate those services. The Government of India Act saves those rules which 
were framed by the Secretary of State in Council and the Constitution saves 
those rules which were framed by the Governor-General-in-Comneil Reference 
has also been made to the provision of s. 292 which corresponds to art. 372 of 
the Constitution. That is a general section and a general article which saves 
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all pre-Constitujion: laws. That does not: seem to have much ` bearing on the 
question of the rules regulating the conditions of service in the railways. That 
can only be requisitioned for the purpose of contending that the Payment of 
Wages Act, both under the Government of India Act and under the Constitu- 
a continued. As I have just said, nobody disputes that proposition. 
Singhvi wanted to argue, and in fairness to him I want to incorporate 
.the argument-in this judgment, that after the Constitution the Court must con- 
sider the conflict between the Payment of -Wages Act and the rules embodied 
in the Railway Code and the Court should take the view that the Payment of 
Wages Act constitutes social legislation and that legislation must prevail even 
over a special legislation dealing with a special class of citizens. There may 
be force in Mr. Singhvi’s argument. It may be that we were wrong in the 
view that we took that we must determine the wages to which the railway ser- 
vant was entitled according to the rules in the Railway Code and not according 
to the provisions of the Payment of Wages Act. But that is a crittcism which 
should be advanced. not before this-Court on a review application but before a 
higher Court in appeal. It is always wrong for any Judge to assume infalli- 
bility for his judgment every Judge must be prepared to consider that his 
judgment is erroneous. is is exactly why higher Courts of appeal exist in 
a country, and it may be that possibly or rather probably, if the matter had 
gone to the Supreme Court, that Court would have taken a different view with 
regard to the law than the one we laid down in the decision-just referred to. As 
I said before, it would be wrong on my part, whatever view I might take as to 
the merits of Mr. Singhvi’s argument, to extend the jurisdiction of this Court 
on a review application. Questions of jurisdiction must not be determined 
from the point of view of the merits of the particular case which is being 
argued before a Court. Whether a Court has or has not jurisdiction does not 
depend upon how strong or how meritorious the case of a party is, and how- 
ever meritorious the case of Mr. Singhvi’s client may be, this Court is helpless 
and unable to give him relief because in ny opinion the points that Mr. Singhvi 
wishes to urge are points which cannot be urged on a review application. 
The result is that the eee failą and must be dismissed. No order as 


to costs. 
Application dismissed. 
Before the How'ble Mr. M. C. Chagla, Chief Justice. 


KISHANDAS BAKHATMAL v. THE MUNICIPAL CORPORATION 
OF THE. CITY OF AHMEDABAD.* 

Civil Procedure Code (Act V of 1808), O. XXI, rr. 4 & 9—Applcation for bringing 
heirs and legal representatives on record made beyond ttme—Whether such appi- 
cation to be treated as application to set aside abatement. 

When, a party to a suit applies for bringing the heirs or legal representatives of a 
deceased party to the suit on record and the application is made beyond time, the 
application should be looked upon as an application to set aside the abatement. 


Tor facts appear in the judgment, 


H. H. Basantani, for the applicant. , 
8. B. Vakil, for opponent No. 1: 


Caracara C.J. The plaintiff filed a suit oe the Municipal Corporation of 
the City of Ahmedabad. The plaintiff was a sub-tenan} of one Hassanali Gulam- 
ali who was joined as a party defendant to the suit. The tenant, defendant 
No. 2, died on July 6, 1955, and an application to bring his heirs on record was 
made on October 5, 1955. The application, as is obvious, was beyond time, hav- 


“Decided, June 24, 1958. Oivi Revision the order passed by V. A. Mehta, Joint Civil 
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ing been filed 91 days after the death of defendant No. 2. The application was, 
therefore, dismissed. The plaintiff then made another “application on 
January 13, 1956, for condonation of delay of one day. That application was 
also dismissed. The plaintiff then went in appeal and the learned Dis- 
trict Judge dismissed the appeal. 

It is perfectly true that, as the record stands, the petitioner has no case. He 
files an application for bringing the heirs of defendant No. 2 on record when. 
that application is out of time and when the suit has already abated. The pro- 
per application should have been for setting aside the abatement. Then, 
he applies for condonation of delay when there is no provision in law for con- 
donation of delay. Finally, he appeals against an order which is an order 
under ®©. XXII, r. 4, of the Code of Civil Procedure when no appeal lies. But 
one must look to the substance of the matter and not merely to the form. Cer- 
tain authorities have laid down—and there is reason behind these authorities— 
that when g party applies for bringing heirs or legal representatives on record 
and an application is made beyond time, the application should be looked upon 
as an application to set aside the abatement. These authorities are based on the 
sound principle that Courta exist to help litigants and not to hinder them. If 
the trial Court had only advised the lawyer to conver% the first application into 
an application to set aside the abatement, there would have been no difficulty 
whatsoever; but it treated the application technically as an application under 
O. XXII, r. 4, and then when the second application was made, it could not be 
treated as an application to set aside the abatement because that application was 
also beyond time and then the question would have been about the condonation 
of delay. I am sorry that the learned District Judge also could not be persuad- 
ed to take a commonsense view of the matter. Mr. Vakil tells me that there 
is no substance in the petitioner’s litigation. The parties who come to Court 
like to have their suits heard before they are told that there is no substance in 
their litigation; and I think this is a case where a commonsense view of the 
matter should be taken and the procedure should not be permitted to defeat 
the ends of justice. I will, therefore, treat the application made on October 5 
1955, exh. 48, as an application to set aside the abatement. That application, if 
so treated, is within time; and if the application is treated as an application 
under O. XXII, r. 9, then an appeal is competent and a revision application 
would lie against that order. I may say, in fairness to the petitioner, that he 
has given reasons why he could not bring the heirs of the deceased defendant 
No. 2 on record. The petitioner is a displaced person who says he did his best 
to get the names of the legal representatives of the deceased defendant No. 2 
and he failed to do so, and as soon as he got the names, he applied to the Court. 
Unfortunately, he was badly advised by his lawyer who should have known that 
the proper application should have been an application to set aside the abate 
ment and not an application to brimg the heirs of the deceased defendant No. 2 
on record. 

The result is that I make the rule absolute and direct that the heirs of the 
deceased defendant No. 2 should be brought on record. The petitioner must 
pay costs of this revision application to respondent No. 1, as I am showing him 
an indulgence. I also direct that as soon as the papera go back, the learned 
trial Judge will forthwith try and dispose of the suit. The petitioner has under- 
taken before me that he will go -to trial immediately and no application for 
adjournment on his part should be entertained by the trial Court. The order 
‘of the appellate Court will be set aside. The petitioner to pay costa of the 
appeal to respondent No. 1. 

® 


Rule made absolute. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice. 


KALIDAS BHAVAN v. BHAGVANDAS SAKALCHAND.* 
Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), 
Secs, 12(3)(b), 12(1)—Tenant not satisfying conditions under s. 12(3)(b)—-Whether 
Court in such case must pass decree for eviction—Court whether has discretion to 
pass decree for eviction where tenant sctisfies conditions under s. 12(3)(b)— 
Whether statutory obligation wpon Court to pass decree in favour of landlord if 
tenant does not comply with conditions under s. 12(1). 

Under a. 12(3)(b) of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947, Hf the tenant does not satisfy the conditions laid down in the section,” the 
Court bas discretion not to pass a decree for eviction. It may or it may net pass a 
decree for eviction. Tt may take circumstances into consideration and not pass a 
decree for eviction. If, however, the tenant satisfies the conditions laid down in the 
section, no discretion is left in the Court and the Court cannot pass a decree for 
eviction. The Court cannot, therefore, take any factor into consideratiin and pass 
a decree in favour of the landlord. 

Laxzminarayan Nandkishore v. Keshardev Narsaria; explained. 

The emphasis in a. 12(9)(b) of the Act is not payment on the first day of hearing 
Sat Ge emo nnals WA (HAL the) Steere SNOU pe pad peiors: Jodgment ie deters Jn 
the suit for eviction. - 

There is no statutory obligation upon the Court to pass a decree in favour of the 
landlord under s. 12(1) of the Act if the tenant does not comply with the conditions 
laid down in the section. 


Ons Kalidas (plaintiff) on January 6; 1955, filed a suit against his tenant 
Bhagvandas (defendant) for eviction and arrears of rent from July 1954. The 
suit was set down for hearing on June 26, 1955. The defendant deposited in 
Court Re. 112 and Ra. 125 on August 23 and 26, 1955, respectively. On 
August 31, 1955, the trial Judge passed a conditional decree that if all arrears 
of rent till the end of September 1955 were-deposited by the defendant in Court 
before September 80, 1955, and costa of the suit, the decree for possession which 
the Judge was passing, should not be executed and the defendant should con- 
tinue to remain in possession of the premises as the plaintiff’s tenant. This 
decree was challenged by the plaintiff on appeal, and the Assistant Judge dis- 
missed the appeal, observing in his judgment as follows :— 

“However, the learned Advocate for the appellant urged that under s. 12(3)(b) 
of the Bombay Rent Act it is incumbent on the tenant to pay all the arrears of rent on 
the first date of hearing or on or before uch other date as the Court may fix and since 
in this case the Court did not specifically fix any such date and since the defendant did 
not pay all the arrears of rent on the first date of hearing, the plaintiff was entitled to 
get an unconditional decree for possession. Section 12(3)(b) has given an headache to 
all the Courts. This section states that In any other case, no decree for eviction shall bè 
passed in any such suilt, tf, on the first date of hearing of the sult or on or before such 
other date, as the Court may fix, the tenant pays or tenders in Court the standard rent 
and permitted increases then due and thereafter continues to pay or tender in Court 
regularly such rent and permitted increases ull the suit is finally decided and also pays 
costs of the suit as directed by the Court, It may happen, as in the present case, 
that the tenant may not -pey all the arrears’ on the first date of hearing and 
the Court does not fix any specific date for payment of such arreara but the 
Court accepts all the arrears of rent during: the pendency of the suit and then passes 
a decree, in such cases the question that arises for the consideration of the Court is as 
to whether simply because the tenant did not deposit all ¢he -arrears of rent on the 
first date of hearing and simply because the Court did not spectfically fix the date, H 
can be held that the provisions of this section are not complied with. In my view, it is 


"Decided, June 25, 1968. Oivil Revision ag al Seay 0. A. Phadkar, Otvil Judge, 
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no doubt true that the tenant has to pay all the arrears on the first date of hearing 
ar seek permission of the Court to pay. the arrears on the subsequent date. However, 
the question is as to whether he has to ask for permission in writing. If the trial Court 
accepts the arrears of rent during the pendency of the suit it can be held that virtually 
the Court is deemed to have fixed this date for such payments. In the present case Ht 
is true that the defendant-respondent did not pay all the arrears on the first date of 
heering. It is also true that the Court did not fix any specific date for payment of 
the arrears of rent. However, in this case as the record shows the Court has accepted 
Rs. 112 on 23-8-1955 and Rs. 125 on 28-8-1953 which covered the full arrears of rent till 
the date of the decree which was passed on August 31, 1955. Therefore, though techni- 
cally speaking the Court did not specifically fix these two dates, namely, 23-8-1955 and 
26-89-195 for payment of arrears of rent, yet alnce the Court accepted these amounts of 
Rs. 112 and Rs. 125 on those respective dates, it can be held that virtually the Court is 
deemed to have fixed those dates for payments of arrears. ‘Therefore, the provisions of 
s. 12(3)(b) af the Bombay Rent Act are substantially complied with by the tenant.” 


The plaintiff applied in revision to the High Court. 
The application was heard. 


E. J. Eeles, for the tioner. 
B. H. Lulla, with Wa Mahimtura & Co., for the opponent. 


Onaaua C.J. The tenant, who is the respondent before me, was in arrears of 
rent from July 1954 and therefore the landlord, the petitioner, served upon him 
a notice on September 5, 1954, terminating his tenancy. The two grounds’ stat- 
ed in the notice were arrears of rent and subletting. On January 6, 1955, the 
petitioner filed a suit for eviction and arrears of rent. The written statement 
was filed by the respondent on June 20, 1955, and the first date of the hearmg: 
was June 26, 1955. On August 23, 1955, the tenant deposited Rs. 112 in Court 
and on August 26, 1955, he deposited Rs. 125 in Court. It is not disputed that 
these two amounts were more than the arrears due by the tenant on August 26, 
1955. On August 31, 1955, the learned trial Judge passed a conditional decree 
that if all arrears of rent till the end of Septamber 1955 were deposited by the 
tenant in Court before September 30, and costs of the suit, the decree for pos- 
session which the learned Judge was passing should not be executed and he 
should continue to remain in possession of the premises as the plaintiff’s tenant. 
This decree was challenged by the landlord before the District Court and the 
learned Assistant Judge dismissed the appeal The fe has come now on 
this reviston application. 

Mr. Rele has strenuously relied on a judgment of Mr. Justice Shah reported 
in Larminarayan Nandkishore v. Keshardev Narsaria.1 Now, as s. 12 of the 
Rent Act constantly comes up for consideration before the Courts in the dis- 
tricts, I think it would be worthwhile to look at that section again and to see 
what is the scheme underlying that section. Before a Court construes a section 
of any statute it must bear in mind the object of the legislation. The Bombay 
Rents, Hotel and Lodging Honse Rates Control Act was passed for the benefit 
of the tenant. It fixed fair and reasonable renta to be paid by the tenants, it 
gave protection to the tenants, and it prevented landlords from evicting their 
tenants except in certain cases. Therefore, the legislation was clearly intended 
for the benefit of tenants and not landlords and every section of the Act must 
be construed bearing in mind that object. Section 12(1) isa bar or an impedi- 
ment in the way of a landlord recovermg possession of his premises, but that bar 
or impediment only subsists so long as the tenant pays or is ready and willing 
to pay the amount of the standard rent and permitted increases, if any, and 
observes and performs the other conditions of the tenancy in so far as they are 
consistent with the provisions of this Act. In other words, the Court is debarred 
from passing a decree in favour of the landlord so long. as the tenant satisfies 
these conditions. But it may be pointed out that a. 12(1) does not impose any 
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obligation upon the Court to pass a decree in favour of the landlord if these 
conditions are not satisfied. If the Court has a discretion not to pags a decree 
under certain ‘circumstances, that discretion has not been taken away by s. 12. 
Ordinarily, the Court would pass a decree in favour of the landlord, but to sug- 
eb that there is a statutory obligation upon, the Court to pass a decree in 

our of the landlord under s. 12(1) if the tenant does not comply with the 
conditions laid down is to read much more in tle sub-section than the Legisla- 
‘ture enacted. Sub-section a is unnecessary to be, considered .in this context. 
Then we come to sub-s. (3) (a) which deals with the statutory notice to be gerv- 
ed by the landlord for non-payment of rent by the tenant and this statutory 
notice can only be served provided the arrears of rent are for six mpnths or 
por and the tenant must fail to comply with the notice within one month. 

en the Legislature expreeal provides that the Court may pass a decree for 
eviction in any such suit for recovery of possession, and a Division Bench of 
this Court has taken the view—and I am bound by that view—that ‘‘may’’ 
must be construed as ‘‘shall’’. Therefore, in subs. (3)(a) of s. 12 the discre- 
tion of the Court has been taken away and the Court is bound to pass & decree 
if the conditions laid down in subs. (3)(a) are satisfied with regard to statu- 
tory notice and default My the tenant. When we turn to subs. (3)(b), the 
language used by the Legislature is entirely different. That sub-section pro- 
vides: i 

EEE E EE TE E E E E E E E E E oc 
the first day of hearing of the suit or on or before such other date as the Court may 
fix, the tenant pays or tenders in Court the standard rent and permitted increases then 
due and thereafter continues to pay or tender In Court regularly such rent and per- 
ee ye een nny erence ee (ee erm eron a Re rere 
by the Court.” ; afte ; 


‘rhis is again a provision daiaaig the Court trom passing a decree for eviction 
if the tenant satisfied the conditions laid down-in-this sub-section, and those 
conditions are that he must pay or tender in Court the rent on the first day of 
the hearing or before such other date as the:Court may fix, and he must con- 
tinue to pay or tender in Court the rent’ due till the suit is finally decided, and 
if the Court directs that he should pay the costs of the suit he must also pay 


Now, the first important aspect of this sub-section which one has to notice 
is that whereas sub-s. (3) (a) casts an obligation upon the Court to pass a decree 
if-the tenant fails to comply with the conditions laid down in that sub-section, 
uo such provision is made in 'sub-s. (3)(b).' The Legislature does not call upon . 
the Court to pass a decree for eviction if the tenant does not satisfy the condi- 
tions laid down in sub-s. (3)(b). Al that the Legislature says is that if the 
tenant satisfies the conditions laid down, the Court shall not pass a decree for 
eviction. The difference between the two positions id clear. In the one case 
the Court has the discretion not to pass a decree for eviction. It may or it may 
not pasa a decree for eviction. It may take circumstances into éonsideration 
and not pass a decree for eviction. In the other case, no discretion is left in the 
Court. The Court cannot take any factor mto consideration and pass a decree 
in favour of the landlord if the tenant has complied with the conditions laid 
down in sub-s. (3)(0). The other aspect’ which is apt to be overlooked is that 
the emphasis in sub-s. (3)(b) is not payment on the first day of the hearing, 
but what the Legislature intended was that the arrears should be paid before 
judgment was delivered in the sit. The' alteration made in the law was. that 
whereas under the old law, an appeal being looked uon as a continuation of 
the shit, it was open to a tenant to pay the arrears tight up to the appellate 
stage and’ payment of arrears conferred the discretion upon the Court to relieve 
him from forfeiture, the Legislature now said that you cannot go beyond the 
stage of the suit itself ; but the emphasis was not that the payment should be 
made on the first day; the emphasis was’ that the payment should be made 
before the suit came to an end. ao ee Se T ee 
L-R- 86. 
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first day or he must take the permission of the Court and deposit the arrears 
on such subsequent day as the Court may fix. Of course, technically the Court 
had the discretion not to allow him to pay arrears on a subsequent date, but 
the Court would exercise that discretion very rarely indeed against the tenant. 
Even after he had deposited the arrears it was not sufficient. He must go on 
paying rent as it became due and the Court could go further and direct him 
also to deposit the costs of the suit. If he did all this, the tenant was completely : 
protected and the Court was deprived of ita jurisdiction to pass a decree for 
eviction. But it ig a far ery from this position to say that if the tenant did 
not Yo all these things the Court was compelled to pass a decree for eviction 
him. 


Now, what is the position here. The tenant has paid the deposit of the full 
arrears before judgment was delivered. It is trhe that he did not deposit this 
amount on the first day. It is equally true that he did not formally apply to 
the Court ‘for fixing some other date, nor did the Court pass any formal order 
fixing some other date on which he could make the payment. But I agree with 
the learned Assistant Judge that when the Court accepted the two deposits, in 
the eye of the law the Court has permitted the tenant to make these deposits 
and to make them on the dates on which these deposits were accepted. A deposit 
cannot be made in Court without the permission of the Court and the Court if 
knowing that the tenant has not made the deposit on the first day permits him 
to make the deposit on the subsequent- date would in doing so, in substance if 

not in form, be permitting the tenant to make the deposit on the date on which 
it accepted the deposit. Therefore, if a strict compliance with sub-a. (3) (b) was 
necessary, in my opinion there is such a compliance in this case. The arrears 
of rent have been deposited on the two dates and the Court must be deemed 
to have fixed thoee two dates as the dates on which the tenant should pay the 
arrears. 

Now, what is said is that Mr. Justice Shah’s judgment runs counter to the 
views I have just expressed. Sitting here aingly, I consider myself bound by 
the judgment of Mr. Justice Shah, and if I felt any doubt about the correctness 
of that judgment I would refer it to a Division Bench, but I wonld not even 
think of taking a view contrary to the view expressed by the learned Judge in 
that judgment. But, in my opinion, the view I have expressed is not opposed 
to the decision of Mr. Justice Shah. All that Mr. Justice Shah has held in 
that judgment is that it is not competent to a Court to pass a conditional decree 
under s. 12(3)(b). In other words, a decree may deny possession, or the Court 
may pass a decree for possession, but the Court cannot pass a decree 
for possession and lay down a condition that if the tenant pays arrears 
of rent or costs by a particular time, the decree for possession shall not be 
executed; or, to put it in a different language, the Court cannot in its decree 
provide that if the tenant does not _pay the arrears of rent and costs by a parti- 
cular date, the decree for possession shall be executed. Applying that judg- 
ment, it is perfectly true that the conditional decree passed by the trial uae 
was not a proper decree. Unfortunately, the learned Judge’s attention was not 
drawn to the fact that the tenant had made the deposit on August 26, 1955, of 
Ra. 125. If his attention had been drawn to that fact, no question of a condi- 
tional decree being passed would have arisen. It will be noticed that in the 
case before Mr. Justice Shah arrears of rent had not been deposited before the 
date of judgment and therefore the question that I am now considering was 
never considered by the learned Judge. There the arrears were directed 
_to be paid by the decreg and they were paid subsequent to the decree. It is 
on those facts that Mr. Justice Shah held that a conditional decree could not 
be passed by him. The tenant was not protected by s. 12(3)(6) in the case 
before Mr. Justice Shah because he had neither paid the arrears on the first 
day of the hearing, nor, on any subsequent date before the final decision. I 
cannot understand how that case can be relied upon for the proposition that 
although a tenant has.paid all arrears before judgment is delivered, the Court 
has no discretion to pass a decree refusing the landlord possession, because what 
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ya argued before the District Court was not the validity of the conditional 
ecree as such, but what was argued was that the tenant not having satisfied the 
conditions laid down in s. 12(3) (b) the trial Judge was bound to pass a decree 
for eviction in favour of the landlord, axd this is the argument that was reject- 
ed by the learned District Judge. In my opinion, the learned District Judge 
was quite right in rejecting that contention, because as I read s. 12(3)(b) and 
‘as I read the scheme of the Rent Act, I cannot accept the view that although the 
tenant has paid arrears in full before the judgment is delivered in the suit, there 
is an obligation cast upon the Court to pase a decree for eviction because there 
has not been at best a technical compliance with the provisions of s. 12(39 (b), 
although in my opinion on the facts of this case, if it is necessary to go in into 
that question, there has been a compliance of the provisions of s. 12(3) (b). 

The second contention urged by Mr. Rele is that the costs/which were directed 
to be paid by the decree had- not yet bean paid. This is a question that does 
not arise on this revision application. If the costs have not been paid, that is 
a matter to be agitated in the execution of the decree, and the landlord will be 
entitled to pogseasion if the tenant has failed to carry out the conditions laid 
down by the learned Judge. 

The third submission made by Mr. Rele is that the Courts below were in 
error in holding that there was no subletting by the tenant. This is a question 
„of fact and I have before me the concurrent finding by both the Courts below. 
It is not open to the landlord to re-agitate this question in revision. 

Therefore, although following Mr. Justice Shah’s judgment, I hold that the 
conditional decree: passed by the trial Court was bad, I see no reason to interfere 
with the decision of the learned Assistant Judge dismissing the appeal, because, 
as I have pointed out, what was urged in substance before him was that the 
trial Judge should have passed a decree for eviction in favour of the landlord. 
As I am clearly of the opinion that a decree for eviction should not have been 
passed against the tenant on the facts of this case, the revision application must 
fail. 


Fale discharged with costa. 
Rule discharged. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice. 
THE BAGICHA MILLS CO-OPERATIVE SOCIETY LTD. 


v. 
NATWARLAL MULSHANKAR JOSHL® 

Bombay Co-operative Societies Act (Bom. VII of 1925), Sec. 54—Bombay Shops and 
Establishments Act (Bom. LXXIX of 1948), Sec. 38—Payment of Wages Act (IV 
of 1936), Secs. 22, 15—Employees of co-operative society applying under Payment 
of Wages Act claiming compensation under Industrial Disputes Act—Notification 
issued under s. 38 of Bom. Act LXXIX of 1948 applying Payment of Wages Act 
to Co-operative Society—Whether such notification overrides s. 54 of Bom Act VI 
of 1925—Matntainabiity of application under Payment of Wages Act. 

The scheme of compulsory arbitration envisaged under s. 54 of the Bombay Co- 
operative Societies Act, 1925, does not cease to have validity in the case ofa co- - 
operative society, which is a commercial establishment, to which by a notification 
issued under s. 38 of the Bombay Shops and Establishments Act, 1948, the Pay- 

_' ment of Wages Act, 1986, is made applicable. Therefore, such a notification does 
not override the provisions of s. 54 of the Bombay Co-operative Societies Act, 1925. 
Majoor Sahkari Bank v. Majmudar; referred to. 
@ 


Tus facts appear in the judgment. 
K. H. Kast, for the petitioner. 


Cacia C.J. A rather important and interesting question arises in this 
Civil Revision Application with regard to the apparent conflict between s. 38 


*Decided, Jums 26, 1958. Civil Revision 1 (1955) 57 Bom. L. R. 1097. 
aa Sea No. 618 of 1957. ‘ 
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of the Bombay Shops and Establishments Act, 1948, and s. 54.of the Bombay 
Co-operative Societies Act, 1925. l ; 

The opponents are employed by. the petitioner ‘which is a co-operative society 
in Ahmedabad, and they made an application to the Authority under the 
Payment of Wages Act claiming retrenchment compensation under the Indus- 
trial Disputes Act. The petitioner contended that the application was not 
maintainable and that the opponents should have proceeded under s. 54 of. 
the Bombay Co-operative Societies Act. That contention was rejected by the 
Authority under the Payment of Wages Act. In appeal, the learned District 
Judge upheld the view of the Authority and the co-operative society has now 
come in revision to this Court. l 

Now, the Payment.of Wages Act clearly does not apply to the petitioner 
co-operative society. What is contended is that it has been made applicable 
by reason of a law passed by the Bombay State.and that law is the Bombay 
Shops and Establishments Act. The original Act was Act No. XXIV of 1939 
and under that Act a notification was issued by Government on December 17, 
1943, by which it declared co-operative societies to be commercial establish- 
ments, and it is not disputed by Mr. Kazi that by neason of that notification 
the Bombay Shops and Establishments Act became applicable to the petitioner 
co-operative society. Then comes the Act, the Bombay Shops and Establish- 
ments Act, LXXIX of 1948. By this Act ‘‘Commercial establishment’’ is 
much more widely defined, and, again, it is not disputed by Mr. Kari that a 
co-operative society would be a commercial establishment within the meaning 
of this Act. Therefore, it is conceded that this Act applies to the petitioner- 
co-operative society. This Act contains a new provision and that provision 
is 8. 88, which says: . l , 

“Notwithstanding anything contained in the Payment of Wages Act, 1935, herein / 

referred to as ‘the said Act’, the State Government may, by notification published in the 
Official Garette, direct that subject to the provisions of sub-section (2) the said Act 
ghall, in such local areas as may be specified in the notification apply to all or any class 
of establishments or to all or any class of employees to which or whom this Act for the 
time being ‘applies”; 


and under this section Government issued a notification on. March 3, 1955, and 
this notification applies to Ahmedabad; and it is not disputed that as far as 
the notification is concerned the petitioner co-operative society comes within 
the ambit of the said Act. Therefore what was urged before the Payment of 
Wages Authority and the learned District Judge—it is unfortunate that the 
opponents are not represented before me—was that by reason of s. 38 the Pay- 
ment of Wages Act became applicable to the petitioner and, therefore, it was 
competent to the opponents to make the claim, which they did before the Pay- 
ment of Wages Authority. Indeed, what was further urged was that the Pay- 
ment of Wages Act Authority constituted the only forum before which the 
opponents could have applied for relief. ; 

It is true that s. 22 of the Payment of Wages Act bars any suit for the 
recovery of wages or any deduction from wages or any amount which could 
` have been recovered by an application under s. 15 and there can be no doubt 
that the claim made by the opponents could not have been litigated in a civil 
Court by means of a suit. But it is important to note that what is barred 
by 8. 22 is a suit. Now, under s. 54 of the Bombay Co-operative Societies Act 
there is a scheme of compulsory arbitration which has got to be resorted to in 
any dispute touching thg constitutional business of the society between the 
society and its servants, and the question for my determination is whether the 
notification applying the Payment of Wages Act overrides the provisions of 
s. 54. Obviously, Government overlooked the provisions of this section; but 
if the effect of the notification is clearly to override the section, then I must 
give effect to the notification. It may be said that the Payment of Wages 
Act provides a summary and effective remedy to an employee; but it may 
equally truly be said that s. 64 also affords a summary remedy with regard to 


—_ 
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all disputes betweeh a co-operative society and its servants. It may even be 
said that this remedy is even more effective because it does awa ay with litiga- 
tion before a judicial forum’ and a usual appeal to a higher Court, because 
the dispute under s. 54 is to be decided by arbitration with all the necessary 
concomitants that go with an arbitration. ’ 

Now, the learned District, Judge has taken the view that there is a ‘conflict 
_betweeh the Payment of Wages Act and the Bombay Co-operative Societies 
Act and in view of this conflict the Central Act should prevail’ I do not see 
any conflict between the Payment of Wages Act and the Bombay Co-operative 
Societies Act, 1925. As I have just pointed out, what the Payment of Wages 
Act bars is a suit in a civil Court to recover what can be recovered by, an 

plication under s. 15 of the Payment of Wages Act. But the Payment of 
Wages Act does not bar all proceedings with regard to a claim. made by a 
servant which can be the subject-matter of an application under s. 15. -There 
ig nothing, as far as I can see, in the Payment of Wages Act which prevents 
an arbitration between an employer and’ his employee and all that s. 54 of the 
Bombay Co-operative Societies Act does is to introduce compulsory arbitra- 
tion in every case of dispute touching the constitution or business of the 
society between the socifty and its servants. Unless the Payment of Wages 
Act prevented an arbitration or barred any mode of settlement between an 
employer’ and ‘an oa òther than adjudication by an Authority under the 
Payment of Wages Act, I see no reason why s. 54 should be held to have been 
overridden by the provisions of s. 38 of the Bombay Shops and Establishments 
Act. It may be said that in this view of the case the notification issued on 
March 3, 1955, which applies to the petitioner co-operative society, would be 
infructuous and ineffective. Although the -notification intended that a co- 
operative society should be governed by the provisions of the Payment of 
Wages Act, in the view I am taking, . the co-operative society does not come 
within the àmbit of that statute.’ As’ E pointed out, when the notification was’ 
issued, Government did not have s. 54 in mind; and if it applied the notifica- 
tion to co-operative societies, effect must be’ given to that notification to the 
extent it is possible to give. If a: 54-still continues ‘to apply notwithstanding 
the provisions of the Payment of Wages Act and if compulsory arbitration is 
permissible even under the provisions of the Payment of Wages Act and such 
arbitration is not barred, then there is no reason to hold that merely because 
by the notification issued on March 8, 1955, the Payment of Wages Act was 
made applicable to the co-operative societies, the i a of compulsory arbi- 
tration ceases to have any validity in all those cases where a co-operative society 
ig a commercial establishment to which the notification of March 8, 1955, has 
been applied., Just as the Payment of Wages Act 3 may be looked upon as a 
piece of social’ legislation intended to help ‘employees drawing small salaries 
to recover wages from employers in a summary and efficacious manner, the 
Bombay Sed hae Societies Act can also be looked upon as a piece of social 
pei ow eon which encourages the co-operative movement and encourages co- 

rative societies to function effectively and one of the important sections 
x the Act is s. 54 which prevents a co-operative society being dragged into a 
civil Court. 

My attention was drawn by Mr: Kazi to a decision of this Court reported 
in Majoor Sahkari Bank v. Majmudar.’, In that case the Bombay Industrial 
Disputes Act was made applicable to the business of banking companies and 
the question was whether that notification applied to the particular bank which 
was doing banking business and the Court held that it did apply to that 
society; and what. we: pointed out in the Judgment was that s. 54 would not 
apply to a case like this, becguse the questions that arose under the Industrial 
Disputes Act are not matters which can be dealt, with by a civil Court and 
also pointed out that to hold that the notification does not apply would cause 
obvious injustice because whereas the employees of other banks would be pro- 


1 (1955) 57 Bom. L R. 1097. 
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tected by the Industrial Disputes Act and would be getting all the benefits 
conferred under that Act, the employees of the co-operative societies, although 
doing the business of banking, will be deprived of the benefits merely because 
of s. 54 of the Bombay Co-operative Societies Act. That argument cannot 
apply to the question before me in this revision application. By holding that 
the employees must go to compulsory arbitration under s. 54, I am not doing 
anything which will cause injustice to these employees. The arbitrators are 
as competent to give them reliefs which they seek as is the Authority under - 
the Payment of Wages Act. The only question before me is which is the forum 
to which the employees should go. Both the forums are competent to give 
reliefs and, as I have already pointed out, both the forums are equally efca- 
cious and the remedy can be obtained by a summary procedure. On the 
whole, I would hesitate to hold that s. 54 has been abrogated in the case of a 
disputs between a co-operative society and its employees, unless there was a 
clear provigion of law to that effect, and I do not see such a clear provision 
of law in s. 38 of the Bombay Shops and Establishments Act and the notifica- 
tion dated March 8, 1955, issued by Government. 

The result is the revision application must succeed, Rule made abeolute. 
The application of the opponents will be dismissed.e 

Mr. assures me on behalf of the co-operative society that the amount 
claimed by the opponents has already been paid or if not paid will be paid 
and that the co-operative society is fighting this revision application as a teat 
Case. l 

No order as to costs. 

Rule made absolute. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice. 


SHA DAMJI DERAJ v. MEGRAJ BHIKUMCHAND AND CO.* 
Civil Procedure Code (Act V of 1908), O. XXXVU0—Bombay Money-lenders Act (Bom. 
XXXI of 1947), Secs. 18, 19, 21, 29, 30—Summary suit by plaintiffs-money-lenders on 
promissory note—Bombay Money-lenders Act applicable to suit—Whether Court 
should grant unconditional leave to defendant to defend suit. 
In a sult filled under O. XXXVI of the Civil Procedure Code, 1908, to which the 
Bombay Money-lenders Act, 1946, applies, the Court must give unconditional leave 
to the defendant to defend the suit. 


‘THs facts appear in the judgment. 


H. G. Shah, with Vithalbhot B. Patel, for the petitioners. 
8. T. Karanes, with M/s. Rustomp & Ginwala, for the opponents. 


CHaaus C.J. The respondents filed a summary suit in the City Civil Court 
on & promissory note of Rs. 12,000. The learned Judge gave the petitioners 
leave to defend conditionally on their depositing a sum of Rs. 6,000 within a 
particular time, and the petitioners have come here challenging the order in 
this revision application. 

The main contention of Mr. Shah is that the summary suit procedas is not 
applicable to a suit to which the Bombay Money-lenders Act of 1946 applies, 
and in this case it is not disputed that the Money-lenders Act does apply to the 
suit. The respondents are money-lenders and they have obtained a license as 
money-lenders and they are governed by all the provisions of the Act. Mr. Shah 
has drawn my attention eto certain provisions of the Money-lenders Act. Sec- 
tion 18 casts certain duties upon a money-lender with regard to keeping 
accounts, furnishing copies; ete., and s. 19 casts certain duties upon a money- 
lender with regard to delivery of statement of accounts and copies to the debtor. 
Section 21 provides: 

*Decided, Juns 30, 1198. Civil Revillon of B. J. Diwan, Judge, City Civil Court at 
Application No. 862 of 1988, from the decision Bombay, in Summary Suit No. 97 of- 1958. 
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“Notwithstanding anything contained in any law for the time being in force, in any 
suit to which thie Act applles— 
`” (a) a Court shall, before deciding the claim on merits, frame and decide the issue 
whether the money-lender has complied with the provisions of sections 18 and 19; 

(b) tf the Court finds that the provisions of section 18 or section 19 have not been 
complied with by the money-lender, it may, Hf the plaintiffs claim is established in 
whole or in part, disallow the whole or any portion of the interest found due, as may 

` seem reasonable to it-in the circumstances of the case and may disallow costs.” 
Then s. 29 again casts a duty upon the Court and that duty is: 

‘Notwithstanding anything contained in any law for the time being in force, the 
Court shall, in any sult to which this Act applies, whether heard ex parte or otherwise—" 
and then follow various sub-clauses which makes it incumbent upon the Court to 
reopen any transaction, or any account already taken between the parties; take 
an account between the parties; reduce the amount charged to the debtor in 
respect of any excessive interest; and if on taking accounts it is found that the 
money-lender has received more than what is due to him pass a decree in favour 
of the debtor in respect of such amount. Section 30 permits a debtor to make 
an application at any time to the Court for taking accounts and for declaring 
the amount due to the money-lender. It has been held in Govind Dhondo v. 
Mannabas,' that the application contemplated by this section is an application 
In a pending suit. 

Now, when we turn to the provisions of O. XX XVII of the Civil Procedure 
Code, it ia clear that those provisions are entirely inconsistent with the provi- 
sions to which I have just drawn attention. The scheme of O. XXXVI is well 
known. In a summary suit the defendant cannot defend the suit unleas he has 
obtained leave from the Court. The leave may be unconditional, in which case 
the defendant has not to do anything further, or the leave may be conditional, 
in which case unless the condition is complied with the defendant cannot appear 
and defend at the hearing of the suit. What is more, if the defendant does 
not comply with the condition or if leave to defend is refused, the allegations 

in the plaint shall be deemed to be admitted and the plaintiff shall be entitled 
D a decree. Therefore, to use popular language, in a summary suit if leave to 
‘defend is not given to the defendant, or if conditional leave is given and the 
defendant does not comply with the conditions, his mouth is shut and the plain- 
tiff ia entitled to proceed as if the averments in the plaint were proved or admit- 
ted and to get a decree as prayed for in the plaint. Take this very case. The 
defendants have been given conditional leave and they had to deposit Ra. 6,000 
within a certain time. Assuming they failed to do so, under O. XX XVII the 
plaintiff -would be entitled to a decree for Ra. 12,000 with interest. But if the 
plaintiff were to get such a decree, it would be inconsistent with the provisions 
of the Money-lenders Act. The Court cannot pass a decree without framing 
the necessary issues under s. 21; the Court cannot pass a decree without dis- 
charging various obligations cast upon it under s. 29. A rather faint 
tion was made by Mr. Karanee that this could be done in the absence of the 
defendant, if the defendant did not obtain leave to defend or did not comply 
with the conditions on which leave was granted. In my opinion, that conten- 
tion is wholly untenable. It is true that s. 29 casts that duty upon the Court 
even if the suit is heard ex parte; but ex parte here means and can only mean 
the absence of the defendant when the defendant could have been present to 
defend but fails to be present in Court. It is, m other words, a voluntary absence. 
But the summary procedure does not permit the defendant to defend even if 
he wants to defend. It is, as it were, a compulsory or coercive absence. The 
law shuts his mouth and eliminates him, as it were, from the hearing of the 
suit. It ig untenable to suggest that although the Act in all solemnity calla 
upon the Court to frame certain issues, when those issues are framed the defen- 
dant should be compulsorily prevented from appearing in the trial of those issues, 
Pocanoe that. would be the result if the suggestion made by Mr. Karanee were to 

1 (1954) 58 Bom. L. R. 470. 
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be carried out. The defendant cannot appear under O. XXXVI and yet the 
Court must frame issues under s. 21 and decide those issues in the absence of the 
defendant, although the defendant would very much like to be present and help 
the Court in deciding those iasues. Similarly, s. 29 ot possibly, contemplate 
thé compulsory absence of the defendant which O. brings about on 
‘the failure of the defendant to get leave from the Court or to comply with the 
conditions on which leave. was granted. , Therefore, it is clear to my mind that 
in a suit to which the Money-lenders Act applies, it is dificult, if not impossible, 
to apply the procedure of O. XXX VIL It is possible to take the view that in 
every suit to which the Money-lenders Act applied and which is filed tinder 
O. XXXVII unconditional leave should be granted. If that were done, un- 
doubtedly thé provisions of the Money-lenders Act may be given effect to. 
The other view is that the procedure under O. XX-XVII does not and cannot 
apply .at all to a suit to which the Bombay Money-lenders Act applies. _ 

Mr. Karanee has strongly relied on a decision of Mr. Justice Tendolkar and 
Mr. Justice Kotval in Fhan Krishna v. Sogmal Nathumal'. That was a sum- 
mary suit. The defendant in that case had obtained conditional leave but had 
not complied with the conditions. He then made an applitation under s. 80 
of the Money-lenders Act and the learned Judge hel@ that he was not entitled 
to make that application inasmuch as he had not complied with the conditions 
for obtaining leave. The Court set aside the order of the learned Judge hold- 
ing that a substantive right was conferred upon the defendant under s. 30 and 
that right could not be taken away by the procedure with regard to summary 
suits laid down in O. XX XVII. Mr. Karanee contends that if notwiths 
the failure to comply with the conditions and notwithstanding the defendaht 
not being in a position to defend the suit, if he could make an application under 
6. 30 there is nothing to prevent the same procedure being followed under ss. 21 
and 29. Now, s. 80 isnot in part materia with as. 21 and 29. Section 30 enables 
the’ defendant to make the application contemplated by that section., He may 
or may not make that application. But as, 21 and 29 are mandatory; they have 
nothing to do with the defendant: It is a duty cast by the Legislature upon 
the Court itself, and it is impossible for me to envisage how the provisions of, 
Te oe 29 can be worked out if the defendant has not been given leave to 

en 
_ It is also pointed out by Mr. Karanée that it was argued Car the’ Benc 
in Vithan Krishna v. Sogmal Nathmal, that in a case to which the Money-lend- 
ers Act applied 'the provisions of O. XXXVIÍ do not apply at all, and: that 
contention was rejected by the Bench... In the first place, as far as I can see 
from the judgment; the attention of the Court was not drawn at all to thé 
provisions of ss. 21 and 29, and further Mr. Justi¢e Tendolkar in his judgment 
expressly says at p. 1046: - 

‘We are, therefore, unable to uphold this submission of. Mr. Walawalkar; but it is 
really not necessary to determine it for the. purpose of determining this appeal.” 
Therefore, this particular contention was not expressly negatived by the Court. 
But in my opinion, it ia unnecessary in view of this.observation of Mr. Justice 
Tendolkar rely to decide in this revision application that the provisions 
of O. XXX V F do not apply to a suit to which Bombay Money-lenders Act 
of 1946 applies. It would be sufficient to.say that looking to the provisions of 
that Act if a suit is filled under O. XX XVII and if the Money-lenders, Act 
applies to such a guit, in any view of the case uncotiditional leave must be 
given to the defendant. 

I would, therefore, set aside’ the order of the learned: Judge and grant un- 
conditional leave to the dèfendant to defend the suit. Mr. Shah also wanted 
to make certain submissions on the merits of the matter. In view of my decision 
with regard to the provisions of the Money-lenders Act it is unnecessary to 
consider that aspect of the matter. 

Rule absolute. Costs of the revigion eppeation costa in the cause. 

Order set aside. 
1 (1957) 59 Bom. L. R. 1048. 
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l „Before the Hon'ble Mr. M. C. Chagla, Chief Justice. 
E. C. PEREIRA v. MESSRS. SOMANI & CO., LTD.* 

Presidency Small Cause Courts Act (XV of 1882), Sec. 38—Presidency Small Cause 
Courts Rules,-r. 38—Indian Limitation Act (LX of 1908), Secs. 12, 5—Period of limita- 
tion for filing an application for new trial under s. 38 of Act XV of 1882—-Whether 
auch period can be extended either under Indian Limitation Act or Presidency Small 

` Cause Courts Rules—Powers exercised by Full Court under s. 38 whether appellate 
powers—Applicabilty of s. 12(2) of Indian Limitation Act to application under s. 38. 


The period of limitation for filing an application under s. 38 of the Presidency 
Small Cause Courts Act, 1882, Is governed by sa. 38 of the Act itself and no power 
js given either under the Indian Limitation Act, 1908, or under the Rus of the 
Small Cause Court for extending that period. But once the application under s. 38 
' is in time, there is power in the Small Cause Court under r. 38 of the Preqidency ' 
Small Cause Courts Rules to extend time for filing the memorandum. , 

The powers exercised by the Full Court under s. 38 of the Presidency Small Cause 
Courts Act, 1882, are revisional’ powers and not appellate powers, and, therefore, 
s. 12(2) of the Indian Limitation Act, 1908, is not applicable to an application made 
under s. 38. 

Eastley v. Rorarto’ and Dorciswami v. i aaa referred to. 


Tre facts appear in the judgment. 


¥. T. Walawalkar, for the petitioner. . 
D. P. Madon, with M/s. Payne & Co., for the opponent. 


_ Caa C. J. ‘This is rather an unfortunate case where the application of 
the petitioner under s. 38 of the Presidency Small Cause Courts Act has been 
held to be barred by limitation. In all cases where a party’s right is defeated 
by limitation, the Court is anxious to help the party. But in matters of limi- 
tition the Court cannot be influenced by considerations of justice and equity. 
The very basis of the law of limitation is that the right of a party is defeated 
because he did not present his claim in time. 

The facts briefly are that the suit in the Small Causes Court was decided on 
October 5, 1956. Section 38 gives a party eight days’ time to make an appli- 
eation to the Fall Court for a new trial. On October 12, 1956, an application 
for a new trial was prepared by the advocate for ‘the petitioner spe 
with the application for extension of time for filmg the memorandum 
grounds. Unfortunately, the advocate of the petitioner, instead of presenting 
this to the Court, sent it to the Deputy Registrar. On the October 15, 1956, 
the petitioner presented this application, which ‘was then traced, with a memo- 
randum to the trial Court. The trial Court held that the application’ wad 
barred by limitation. On October 16, 1956, the application with the memoran- 
dum was presented to the Full Court and that Court took the same view and 

the application. The petitioner has now come in revision. 

In the first place, it is urged by Mr. Walawalkar that apart from any practice 
or rules of the Small Causes Court, his application was in time because he was 
entitled to deduction of time under s. 12 of the Limitation Act, and it is pointed 
out that the petitioner applied for a certified copy of the judgment on October 
12, 1956, and he obtained the copy on October 22, 1956. Therefore, he is entitl- 
ed to deduct ten days, and inasmuch as he filed the application on October 15, 
1956, in any view of the case that application ig in time. Now, the difficulty 
in the way of Mr. Walawalkar is that s. 12 of the Limitation Act only applies 
with regard to certifled copies to appeals, applications for leave to appeal, and 
applications for review of judgments, and in order that the petitioner could 
eome within s. 12(2) he must satisfy me that the application he presented to the 

*“Dexded, July 1, 1958. Civil Revision 2340/1185 of 1955. 

lication No. 561 of 1957, from the decision 1 (18438) 46 Bom. L. R. 389. 

T. T. Barodawalla, Ohief Judge and Dharia 2 [1938] A. I. R. Mad. 669, 


J., Small Causes Court, Bombey, in Suit No. 
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Full Court was an appeal. Looking at the language of s. 38 it is clear that the 
application which a party is entitled to make under that section is not an ap- 
peal. In the first place, s. 38 does not confer any statutory right upon the party. 
The only right he has is to make an application and the Court is given discre- 
tion to grant the application or not. If a party is given a right of appeal, it 
is a substantive right, it is a statutory right, and the exercise of that right can- 
not be dependent upor the discretion of the Court. Therefore, it has been con- 
sistently held that the powers exercised by the Full Court under s. 38 are re~ 
visional powers and not appellate powers. See Hastley v. Razarto’ and Dorat 
swami v. Radhakrishna?. Mr. Walawalkar has drawn my attention to the heading 
of Chapter VI in which this section appears and the heading is ‘‘New trials and 
appeals’. Mr. Walawalkar says that there is no section in the Chapter which 
deals with appeals and therefore the Legislature, when it used this Chapter 
heading, intended that an application under s. 38 should be an appeal. Now, 
a right of appeal cannot be inferred by implication, nor can it be inferred by 
a Chapter heading. Hither a right of appeal is conferred by the statute or it 
it not. I£ the language of the section is clear, that language cannot be con- 
trolled either by a marginal note or by a Chapter heading, and if s. 88 does 
not confer a right of appeal, that right of appeal camnot be imported by look- 
ing at the heading of Chapter VL 
The next contention of Mr. Walawalkar is that under the rules and practice 
of the Small Causes Court, this application should have been granted. It is 
said that it is the usual practice to make dn application under s. 38 ac 
companied by an application for extension of time for filing a memorandum. 
That, unfortunately, was not made within eight days from October 5, 1956. 
But Mr. Walawalkar contends that it was open to the Full Court to extend 
time when the application was made on October 16, 1956. Now, r. 38 of the 
Presidency Small Causes Court Rules deals with this question and power is 
given to the Court for granting further time. But it will be noticed that the 
power is to grant further time in fling the memorandum; not for extending time 
or making the application under s. 38. The period of limitation for fling 
an application under s. 38 is governed by s. 38 itself and no power is given 
either under the Limitation Act or under the Rules of the Small Causes 
Court for extending that period. But once the application under s. 88 is 
in time, there is power in the Small Causes Court to extend time for filing 
the memorandum, and this is clearly consistent with the practice followed 
in the Small Causes Court for many years, because a party who wants 
to apply to the Full Court makes the application within time and in that 
same application he asks for extension of time under r. 38 for filing a memo- 
randum, This is what the petitioner did on October 12, 1956, but unfortunate- 
ly for him that application did not reach the right quarter. Tt is equally clear 
that there is no power in the Small Causes Court to condone delay for sufficient 
cause under s. 5 of the Limitation Act. That section has not been made appli- 
cable to this application, and unless that section is made applicable, there is no 
power in the Court to condone delay or to extend the time of limitation. In my 
opinion, the Courts below were right in the view that they took. 
The result is that the revision application fails. Rule discharged with costa 


y : . Rule discharged. 
1 (1043) 46 Bom. L. R. 389. 3 [1938] A. I. R. Mad. 669. l 
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Before the Honble Mr. M. C. Chagla, Chief Justice. 


BAKHTWAR ICH FACTORY v. CHUNILAL SONMAL & CO.* 
Bombay Money-lenders Act (Bom. XXXI of 1947), Secs. 2(9)(g), 2(18), 
2(9) (a) (il), 2(9)(e)—Suit on promissory note by plaintiff-moneylender against de- 
fendant a trader within s. 2(18)—Applcation by defendant under s. 30 for accounta— 
Whether loan to defendant a “loan to a trader” within s. 2(9)(g)—-Whether “loan to 
` a a a a aaa aa tin 
under s. 30. 


Tha expression “Ioan to a trader” in s. 2(9)(g) of the Bombay Money-lenders 
Act, 1948, does not mean a loan to a trader for trading purposes. 

In a suit on a promissory note filed against the’ defendant, who was a trader as 
defined in s. 2(18) of the Bomhay Money-lenders Act, 1946, by the plaintiffs-money- 
lenders who held a licence under the Act, the defendant applied under s. 30 of 
the Act for accounts. The plaintiffs contended that the application was not main- 
tainable as the loan made to the defendant was a loan to a trader withfh s. 2(9)(g) 
of the Act and s. 30 of the Act was not, therefore, applicable to such a loan. The 
defendant contended that the expression “loan to a trader” in s. 2(9)(g) of the Act 
means a loan to a trader for trading purposes and as the loan was not advanced 
to him for trading purposes, it was not a loan to a trader within s. 2(9)(g) and his 
application was maintainable:—~ 

Held, that the loan to the defendant was a loan to a trader as defined in s 2(9)(g) 
of the Act and, therefore, the defendant’s application under s. 90 was not main- 
tainable. 


Tus facts appear in the judgment. 


8. T. Tijoriwala, for the petitioner. 
E. P. Bhat, for the respondents. 


Cuacua C.J. This revision application arises out of a suit filed by the 
plaintiffs who are money-lenders and who hold a licence under the Bombay 
Money-lenders Act, 1946, to recover a sum of Rs. 5,000 odd against the defen- 
dants on a -promissory note executed by the defendants. An application was 
made by the defendants under s. 30 of the said Act for accounts. The learned 
City Civil Court Judge held that the application was not maintainable and 
dismissed it. It is against that order that this revision application has bean 
filed. i 

‘‘Loan’’ is defined in s. 2(9), and that sub-section states ‘‘loan’’ means an 
advance at interst whether of money or in kind, but it does not include...and 
the relevant sub-clause is cl. (g). It says :— 

“except for the purposes of sections 23 and 23,— 
(i) a loan to a trader;” 


‘‘Trader’’ is defined in s. 2(18) and means, among others, ‘‘a factory owner’’. 
It is not disputed that the petitioner is a factory owner. As a matter of fact, 
the promissory note was signed by the firm of Measrs. Bakhtwar Ice Factory 
of which the petitioner is the sole proprietor. If this is a loan to a trader 
within the meaning of the Act, then the provisions of the Act except, for the 
purposes of ss. 23 and 25 would not apply to this case and s. 30 permits a 
trader to make an application for accounts referred to in that section only in 
cases of loans to which the Act applies. It is true that if I am satisfied that 
this is a loan to a trader, the application of the petitioner under s. 80 would 
not be maintainable. What has been argued before. me is that although the 
loan may be to a trader, it is open to the petitioner fo urge and to prove that 
it was not for trading purposes, and my attention has been drawn to the aver- 
ment made by the petitioner that the loan was not advanced to him for trading 


Peete July 3, 1958. Civil Revision Otvil Court, Bombay, in Miso. Petition No. 18 
No. 2806 of 1957, from the orders of 1057 (Buit No. 1878 of 1957). 


Seco by V. D. Tulsapurker, Judge, City 
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purposes. The short question therefore which I have to consider is whether 
the expression ‘‘loan to a trader’? in s. 2(9)(g) means a loan to a trader for 
trading purposes. It will be immediately apparent that if I were to take 
that view, I would be adding something to the sub-section which the Legisla- 
ture itself has not added. What is urged before me is that the expression ‘‘loan 
to a trader’’ carries with it the connotation that it must be for trading pur- 
poses and if the loan is advanced to a trader for his personal needs or for any, 
purpose other than for trading purposes, it will not be a loan to a trader for 
the purposes of the Act. If I have a doubt in my mind as to the proper inter- 
pretation of the sub-section, that doubt is removed when I look at the’ other 
instances of loan’ given in this sub-section. The most material is the instance 
given in s. 2(9) (g) (i): 
“a loan, by a landlord to his tenant for financhtg of crops or seasonal finance, of 

not more than Ra. 50 per acre of land held by the tenant”. 
Now, heresthe Legislature not only indicates by whom the loan is to be made 
and to whom, but also the purpose of the loan. Now, take the case of s. 2(9) (e) 
which is a loan to or by a bank. No purpose is indicated and it cannot be sug- 
gested that only a loan to a bank for banking pugposes would come within 
this sub-section. Therefore, looking to the whole ae of s. 2(9), I am satis- 
fied that where the purpose of the loan was to be considered, the Legislature 
has clearly indicated it. Where the purpose is immaterial, then the purpose 
is not indicated. Apart from that, it will be difficult to hold that if a money- 
lender advances & loan to a trader, he must satisfy himself as to the applica- 
tion of that loan by the trader. I do not know, if the contention urged by 
the petitioner were to be accepted, whether the lender should satisfy himself 
with the representation made by the trader or whether he should satisfy him- 
self that in fact the loan had been utilised for trading purposes. Such an 
interpretation of the expression ‘‘Loan to a trader” will lead to innumerable 
difficulties and anomalies, and the Legislature, realising that, gave a protec- 
, tion to the money-lender provided the loan was to a trader as defined in 

s. 2(9)(g) and if, as in this case, the loan is admittedly to a trader, s. 30 would 
not apply. 

My attention was then drawn to the fact that the petitioner in this case 
would suffer grave, injustice because one of the reasons why he applied for 
accounts under s. 80 was to satisfy the Court that the monéy-lender had charged 
excessive interest. I do not see any difficulty in the way of the petitioner, because 
ss, 23 and 25 have been made applicable even to a loan to a trader. Therefore, 
under s. 25 the money-lender cannot charge more than the maximum rate of 
interest fixed by a notification. 

I am then told that this is a summary suit; and unless leave to defend was 
given, it would not be possible for the petitioner to prove that he has paid 
large amounts by way of interest which exceeded the maxinium rate of inte- 
rest. Now, I had an occasion to consider a summary suit filed under the 
Bombay Money-lenders Act. That was a case where all the sections ap- 
plied and I had occasion to point out that certain duties are cast upon the 
Courts under the Bombay Money-lenders Act. In a summary suit to which 
the Bombay Money-lenders Act applied, unconditional leave to defend should 
be granted. That decision does not in terms apply to this case, because only 
gs. 23 and 25 are applicable to this loan. But I take it that the learned Judge, 
who will deal with the application for leave to defend, would give leave to the 
peitioner. if he is satisfied that there is a prima facte case made out by the peti- 
tioner which required consideration by the Court. If the Court feels, that 
there is the slightest ility of the money-lender having charged more inte- 
rest than the maximum rate of interest permissible under s. 25, then obviously 
the Court would grant unconditional leave to the petitioner. 

The result is the revision application fails. Rule discharged with costa. 


Rule discharged. 


[958.] RAWALPINDI THEATRES V. FILM GROUP (A.c.J.}—Chagla C. J. 1873 


Hefore the Hon'ble Mr. M. C. Chagla, Chief Justice. 
RAWALPINDI THEATRES PRIVATH UTD. v.. 
' MESSRS. FILM GROUP, BOMBAY.* 

Summary suit—Leave to defend suit—Unconditional leave to defend swit when must be 
granted to defendant—What is a triable issue in relation to summary suit—Civil 
Procedure Code (Act V of 1908), Sec. 115—JMegality or material trregularity con- 

' templated bys. 115(c): whether procedural—Whether High Court entitled to tn- . 
terfere under s. 115 on error of law committed by lower Court—Conditional leave 
to defend granted in summary suit to defendant’ by by Court—High Court whether 
can interfere ‘under s. 115 with discretion so exercised by Court. 

In a summary suit the Court must grant leave to the defendant to defend the 
sult unconditionally, if the affidavit filed by the defendant discloses a triable issue 
Le. that a defence is revealed or disclosed in the affidavit ‘of the defendant which 
cannot be summarily disposed of on the affidavits and which requires a trial and 
a further investigation. Tt also means that if the trial and further fhvestigation 
resulted in -the defendant’s contention being found to be correct, the defendant 
would be entitled to succeed. It is open to a Judge dealing with a summary sutt 
to peruse tHe affidavits, ¢o consider the defence and to, decide -whether the iasye 
which the defendant seeks to raise is a real or a sham issue and also whether the 
defence is put forward bana fide or mala fide. It'is only a defence which is a 
- real defence, real both in law and in fact, and a ddfence which is not put forward 
mala fide, that results in a triable issue ' 

Santosh Kumar v. Mool Singh’, referred to. 


an error of law committed ‘by the lower Court which entitles the'High Court to 
interfere under s. 115. 

Where, therefore, a Judge of the Bombay City Civil Court granted conditional 
leave to the defendant in a summary suit to defend the sult and the discretion so 
exercised by him was challenged in an application to the High Court under s. 115 
of the Civil Procedure Code, 1908, on the ground that it had been exercised errone- 
ously, i ` ' : 
' Held, that unless the High Court-was satisfied that the discretion’ was erercised 
not merely erroneously but had been exercised so patently and palpably contrary 
to law that’ the only inference that could be drawn was that the Judge ‘was ignor- 
' ant of the law or had consciously violated the law, the High Court had no jurisdic- 
tion to injerfere under s. 115 af the Code, _ 


THE facts appear in the judgment. 


ae Ram Mathotra, for the petitioners. 
) . Bhagwat, with Jeshtaram & Co, for the opponents. 


Cuaaua C. J. This is an ap lication in revision against an order of the 
learned Judge of the City Civil Court granting conditional leave to the defen- 
dants in a summary suit, The order directed that the petitioners should deposit 
a sum of Rs. 5,000 within a specified time as a condition to the right of the defen- 
dants to appear in and defend the snit. 

The facts. are that the Ar are, producers of a film and they produced a 
flm by the name of ‘ Defendants No. 1 are distributors and 
they entered mto an cia eran the plaintiffs to take up the distribution 
of this film for Delhi and U.P., and under this agreement the defendants were 
to pay Ra. 1,385,000 to the plaintiffs, Ra. 65,000 were to be paid during produc- 
tion and Ra. 70, 000 against the delivery of prints. It is common ground that 
Ra. 48,000 were paid by the defendants as against the sum of Ra 65,000 which 
was to be paid. It is the case of the defendants that on May 3, 1957, they entered 
into various agreements with exhibitors in U. P. and Delhi’ and one of these 


“Decided, July 4, 1958. Civil Revision 1 [1958] A.1.R.8.0. 321. 
Apatioation No. 1028 of 1968. 
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agreements was with Nishat Talkies of Kanpur by which Nishat Talkies agreed 
to pay the petitioners Ra. 25,000 as minimum guarantee on conditioh that they 
gave the Talkies two prints simultaneously with the release of the film at Delhi, 
and according to the defendants the Nishat Talkies paid on May 17, Rs. 11,000 
as against this minimum guarantee of Rs, 25,000. This film was released in Bom- 
bay on May 17, and it is again common ground that notwithstanding the bril- 
liant caste the film was a flop. In view of this, and the. parties having realised 
that not much profit was to be made ont of this after the exploitation of this 
film, the original agreement entered into between the plaintiffs and the defen- 
dants was modified on July 3, 1957, and the main modification with which we. 
are concerned is that the mode of payment of Re. 1,385,000 was altered and the 
mode of payment settled by this agreement was that the defendants were to 
pay Ra. 52,000 against delivery of 11 prints, three of which were to be looked 
upon as a loan which were to be returned within two or three weeks, Rs. 15,000 
were'to be paid by Aundts drawn by the defendants in favour of the plaintiffs 
payable on August 31, 1957, and the balance of Ra. 20,000 were payable out 
of the realisations made by the defendants. It is the case of the defendants 
that only five out of the 11 promised prints reached Delhi on July 16, and on 
intimation being given by the bank the defendants took delivery of these five 
prints against payment of Rs. 62,000, and it is the case of the defendants that 
they paid Rs. 52,000 and took delivery of these prints in the supposition that 
they were 11 prints as agreed to under the contract. Having paid Re. 52,000 
and having found that only five prints instead of 11 prints had been delivered 
to them, they sent a telegram to the plaintiffs protesting against having been 
made to pay Rs. 52,000 only against delivery of five prints. The three other 
prints were taken delivery of by the defendants at a later date and there is 
some dispute with regard to the three loan prints into which we need not enter 
at this stage. On November 4, 1957, the defendants filed a suit in the Delhi 
Court contending that they had ered damage to the extent of Rs. 30,000 
Þy reason of the failure on the part of the plaintiffs to deliver 11 prints on 
July 17, 1957, and the summary suit out of which this revision application 
arises was filed a few days later. i 

With regard to damages, the defendants’ case is that it wag essential that 
they should supply the Nishat Talkies the prints of the film on the same day 
as the film was released in Delhi, The film was released in Delhi on July 19, 
1957, and as the defendants did not have sufficient prints they could not supply 
two prints to the Nishat Talkies with the result that the Nishat Talkies could 
not release the film on July 19, 1957. The film was released subsequently by 
the Nishat Talkies, but the defendants lost the minimum guarantees and they 
-only became entitled to receive rental on percentage basis, and this is the main 
damage which according to the defendants they have suffered by reason of the 
breach of the agreement by the plaintiffs, It is to be noted that the summary 
suit is filed on the hundss drawn by the defendants in favour of the plaintiffs 
and payable on August 31, 1957. It is a suit on a negotiable instrument and 
any defence put forward by the defendants to this suit must be viewed in the 
light of the fact that what the plaintiffs are suing on is not any agreement or 
contract but a negotiable instrument. 

My attention was drawn by Mr. Malhotra, and drawn very pointedly and 
very emphatically, to the recent decision of the Supreme Court in Santosh 
Kumar v. Mool Singh.’ It is said that the Supreme Court has now laid down 
a new principle of law with regard to the granting of leave in summary suits, 
and according to Mr. Malhotra the learned City Civil Court Judge has con- 
travened that principle Of law, and if I am satiafled that that principle of law 
is contravened it is my duty to interfere in revision. First let us turn to the 
‘Supreme Court decision and see what it has done. It is said that the Supreme 
Court has now laid down that if the affidavits filed by the defendant disclose 
a triable issue, then léave must be given unconditionally, otherwise the leave 
may be illusory, and this is based on the principle of natural justice that a 
defendant should be heard in his defence if he has a defence to put forward 

1 [1958]. L R. 8. O. 821. 


1958.] RAWALPINDI THEATRES V. VILM GROUP (4.C.J.}—Chagla C. F, 1875 


and his mouth must not be compulsorily shut if he is not in a position to comply 
with the condition imposed by the Court. Now, it is my experience both at the 
Bar and on the Bench that Judges on the Original Side and of the City Civil 
Court have been dealing with hundreds of summary suits and observing the 
identical principle which according to Mr. Malhotra the Supreme Court has 
enunciated for the frst time. The practice in summary suits is well settled 
in the High Court for the last, I believe, 75 years and in the City Civil Court 
wines the City Civil Court was established. The difficulty arises not in failing 
to realise that leave must be granted when there is a triable issue but in under- 
standing and appreciating what a triable issue is. With respect, the Supreme 
Court has not defined a triable issue. A triable issue cannot possibly be any 
issue which may be raised at a trial on the pleadings. Lf that were so, how- 
ever frivolous, however unten&ble, however dishonest the defence may be, it 
would give rise to an issue. <A triable issue does not and cannot mean a 
raisable issue, an issue which can be raised on the affidavits or on thé pleadings. 
In relation to a summary suit where matters are decided on affidavits, a triable 
iesus can only mean that a defence is revealed or disclosed in the affidavit of 
the defendant which en be summarily disposed of on the affidavits and 
which requires a trial and a further investigation. It also means that if the 
trial and further investigation resulted in the defendant’s contention being 
found to be correct, the defendant would be entitled to succeed. This is clear 
Also from the judgment of the Supreme Court itself because at p. 824 the 
Supreme Court points out: 

“In general, therefore, the test is to see whether the defence raises a real issue and 
mot a sham one, in the sense that, if the facts alleged by the defendant are established, 
there would be a good, or even a plausible, defence on those facts.” 

Further, the Supreme Court also says that if the Court is of opinion that the 
defence is not bona fide, then it can impose conditions and it is not tied down 
to refusing leave to defend. Therefore, it is open to a learned Judge dealing 
with a summary suit to peruse the affidavits, to consider the defence and to 
decide whether the issue which the defendant seeks to raise is a real or a sham 
issue and also whether the defence is put forward bona fide or mala fide. It 
4a, therefore, only a defence which is a real defence, real both in law and in 
fact, and a defence which is not put forward mala fide, that results in a triable 
‘issues as understood by the House of Lods and which the Supreme Court has 
accepted as the true test. Therefore, it is entirely erroneous to suppose that, 
with very great respect, thé Supreme Court has laid down any new principle 
of law or has laid down any new test or that the Supreme Court has suggested 
‘that the hands of the Judges dealing with summary suits are completely tied 
down and as soon as they find a paragraph in the affidavit putting forward a 
defence they must immediately stop any further discussion and give un- 
conditional leave to the defendant. That is not, and with respect cannot be, 
‘the effect of the decision of the Supreme Court. 

But there is a further aspect of the matter which must be considered and 
which was not considered by the Supreme Court. Mr. Malhotra has come in 
‘revision under s. 115 of the Civil Procedure Code and the jurisdiction of the 
High Court under s. 115, it need hardly be emphasised, is a very limited juris- 
„diction. I am conscious of the fact that this Court and other High Courts 
have liberally construed s. 115 and have interfered when they felt that injustice 
-was being done or there was a miscarriage of justice, even though the matter 
‘did not strictly fall within the purview of s. 115. _ But if s. 115 was to be 
-Btrictly construed, it is only in matters of Jurisdiction that this Court can inter- 
"fere with the order of the City Civil Court. Admitt&dly, the case does not fall 
-under cl. (a) or (b) of s. 113, and Mr. Malhotra has urged that it falls under 
el (c), viz., the Court has acted in the exercise of ita jurisdiction illegally or 
with material irregularity. I fail to see what illegality. or material irregularity 
-there is in the decision of the learned Judge below. The ilegality or material 
irregularity contemplated by this clause is a procedural illegality or material 
‘irregularity. It is not an error of law committed by the lower Court which 
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entitles the High Court to interfere under a. 116. Mr. Malhotra has fdiled. to 
int out to me'any procedural illegality or material irreguhirity có eommitted 
y the City Civil Court Judge. The utmost he can say is that the lower Court 
has ignored the decision of the Supreme Court, and if it has ignored the deai- 
sion of the Supreme Court it is my duty to correct the Judge and direct him 
_ to follow the law laid down by the Supreme Court. As I have pointed out, a 
“mere error of law will not justify interference on the part of the Court. 
It may þe, and, that view has been taken, that a clear and conscious’ violation’ 
of law may fall under ol. (c) of s. 115. But surely, it cdnnot be said in this 
that the decision is so patently wrong that it mist be attributed to'a oons- 
cious violation of the law ' on the part of the learned Judge. ` 

‘Now, tlearly two views of the case are possible. ‘One view so strenuously 
urged by Mr. Malhotra is that'there was a clear breach’ of the agreement on 
the part of the plaintiffs in sending only ; five prints instead of 11 prints, and 
if there was a breach of the agreement, the defendants are entitled either equi- 
tably to set off the damages caused by this breach or to make a coun 

the ‘cldim ‘of the plaintiffs based on thé missory notès. The other . 
view for which Mr. Bhagwati has contended is that looking to the agreement 
of July 8, 1957, there does not appear any obligationson the part of the plam- 
tiffs to send 11 ‘prints in one lot. It is true that equally there was no- obliga- 
tion'upon the defendants topay Ra. 52,000 unless all the 11 prints have bean 
delivered. But if they chose to pay Ra. 52,000 before the complete delivery 
was made, it was their own volition and there was good reason why they did 
80. because they wanted the prints for being released in Delhi, and it is said 
that all this indignation about short delivery is the result of the knowledge 
that the film was a flop and an attempt at getting out of. their obligation under 
the agreement, and it is pointed out that the suit is confined to the hundis drawn 

the defendants, which Aundts were drawn under the agreement and on which 
ey were clearly ljable. It ig also pointed out that even after the five prinț 
were delivered the defendants have taken delivery of three more which leaves 
only thrée loan prints with regard to which there was some dispute.) It is said 
whatever may be the’ case with regard to damages which may be, litigated 
im a ‘counterclaim, there ï is no answer which the defendants can give to a claim 
on the negotiable instrument for Rs. 15,000. “I do not wish to indidate which ` 
of the views is the correct view, nor is jt my function to do so. The two views 
are pertinent because what the learned Judge has done ia to have exercised his 
discretion which the law vests in him and in revision it is difficult to under- 
stand how the exercise of that discretion can be’ challenged: It is challenged 
on the ground that the discretion has been exercised erroneously, but surely 
that is not a ground for revision. Unless I am satisfied that the discretion is 
exercised not merely erroneously bnt has been exercised sq patently and pal- 
pably contrary to law that the only inference that IT can draw is’ that the 
learned Judge was ignorant of the law or has consciously, violated the law, I 
haye no jurisdiction to interfere. .It is not suggested that any injustite hag 
been caused to the defendants. The learned Ju has only ordered a deposit 
of Ra, 5,000 and -Mr,,Malhotra’s clients are distributors’ and not por people 
whose defence would be stifled by having to pay tho deposit. 

'T have been at pains to discus the law and to suggest what the right test ig 
for interference by the High Court, because hundreds of surnmary suits are 
filed in the City Civil Court, and ultimately it ‘must be left to those Judges 
who are men of experience as to whether they should.grant unconditional 
or grant conditional leave, and if conditional leave is granted what. sho t be 
the proper amount that should be ordered to be deposited. I have never heard 
it said that the learned Judges of the City Civil, Court have onthe whole not 
exercised their discretion fairly and judicially. If Mr. Malhotra’s conten- ' 
tion were to prevail, we would be doing nothing else in the High Court except 
acrutinizing the discretion exercised. by the City Civil Court Judges and de- 
eiding for ourselves whether we should give conditional leave or mneonditionsl - 
leaye and what the quantum of the deposit should be. 


. 
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- The result is that the revision application fails. Rule discharged. 

. Time to maké the deposit extended till August 11, 1958. Except for this 
alteration with regard to the extension of time, ed order made by the learned 
Judge will stand. 

Costs of the revision application costs in the cause. 


Rule discharged. 
Before the Hon’ble Mr. M. C. Chagla, Chief Justice. r 
KALIDAS NARSING v. UNION OF INDIA.” ‘ 


Court-fees Act (VII of 1870), Sec. 7(i)—Whether all sums payable periodically within 
ambit of s. 7(ii)—Pension payable periodically, given by employer to employee 
after termination of service, whether falls within ambit of section. 

The expression “other sums” in s. 7(H) of the Court-fees Act, 1870 makes the 
sums following the word “other” ejusdem generis with maintenance and annuities. 
~ ADN sums payable periodically are not within the ambit of this sub-section. They 
must be not only sumg payable perlodically, but there must be same likeness 
between these sums and maintenance and annuities. All that the Court has to con- 
sider is whether there is such a similarity, such a connection or such an affinity 
between the sum payable periodically and maintenance and anmuity as to bring 
the particular sum within the ambit of a 7(#). Therefore, where an employer, 
after termination of his employee's services, gives him 4 pension, which is payable 
to him every month, mich an amount would fall within the ambit of a. 7(H) of the 
Act. 
Prasennadeb Ratkat v. Poornachandra Shaha’ and Pandit Dhanukhdhari Teweri 
v. Mani Sonar,’ referred to. 


THe facts appear in the judgment. 


A. D. Desa, for the petitioner. 
F. T. Gambhtrwatla, Additional Assistant Government Pleader, for the State. 


CHala C. J. This revision application raises a question of Court-fees. The 
S who is the petitioner, alleged that he was in the service of the Maha- 
harampur from. 1926 to 1946 and that a resolution was passed by the 
cae of February 24, 1948, directing that he should be paid a pension of 
Ra, 160 per month. The Dharampur State pe him pension till integration 
which was on June 10, 1948, and the State of Bombay also paid him the pen- 
sion for two months for June and July. Thereafter the State stopped paymg 
him pension and he-filed a suit both against the Union of India and the State 
of Bombay for a declaration that the Union of India or the. State of Bombay 
was liable under the resolution to pay the amount, and for a mandatory m- 
junction callmg upon one or the other to pay this amount to him. The case 
of the plaintiff was that this suit fell under a. 7(sv)(c)-of the Court-fees Act 
and therefore he was entitled to value it at a notional amount. The contention 
of the State was that this case fell under s. 7(#) and it should be valued in the 
manner provided in that sub-section. The learned Judge has upheld the con- 
tention of the defendant. 

In my opinion, it ia clear that the case does not fall under s. 7(w)(o). 
Though in form it is a declaratory suit, in substance it is a suit to enforce the 
periodical payment which was awarded to him under the resolution of the 
Dharampur State. But the difficulty arises when we cpnsider under which sub- 
clause of s. 7 the suit falls. It is clearly not a suit for money, which is the suit 
dealt with in s. 7(+), because the plaintiff is not claiming any amount of money. 
It is a suit by which he is enforcing the payment of a sum of money which is 


*Decided, July 8, 1958. Oivi Revision in Regular Civil Nutt No. 488 of 1054. 
Application No. 1069 of 1957, against the order l aa L L. R. 61 Cal. 518, 
passed by H. I. Bhatt, Civil Ji , 8. D., Surat, 2 (1926) L L. R. 6 Pat. 17. 
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payable periodically, and if s. 7(#) stated ‘‘In suits for. sums payable periodi- 
Sli no difficulty would have arisen. But what s. 7(s+) states is “‘In suits 
for maintenance and annuities or other sums payable age tongs A and proper 
effect is to be given to the expression ‘‘other sums’’ used by the " Legislature. 
‘Other sums’’ makes the sums following the word ‘‘other’’ ejusdem generis 
with maintenance and annuities. In other words, all sums payable periodi- 
eally are not within the ambit of this sub-section. They must be not only 
sums payable periodically, but there must be some likeness between these sums’ 
and maintenance and annuities. The question is, can it be said of a pension 
ae it is like a maintenance or annuity. Mr. Desai has strenuously argued 

this pension was not given for maintenance and it is certainly not an 
annuity? The pension was given in appreciation of services rendered by the 
plaintiif to the State of. Dharampur. Undoubtedly, the amount claimed 18 not 
maintenance or annuity. If it was, then it was unnecessary to fall in the subse- 
quent clause ‘‘other sums payable periodically’’. Admittedly, algo, other sums 
payable périodically must be sums other than maintenance or annuity, other- 
wise there was no necessity for the ejusdem generis clause. All that the Court 
has to consider is whether there is such a similarity, such a connection or such 
an affinity between the sum payable periodically andemaintenance and annuity 
as to bring the particular sum within the ambit of s. 7(#). 

In thig case there was relationship of employer and employee and the 
employer after termination of the employee’s services gives him a pension, 
whereas during the continuance of his service he was giving him a salary, and 
presumably the pension\is less than the salary or is certainly not more than 
the salary. It may be appreciation on the part of the employer, but it is also 
due to the consideration that an old servant has got to live and as he has ceased 
to draw a salary he must receive some money which will permit him to make 
both ends meet. I find it difficult to accept Mr. Desai’s contention that in the 
expression ‘‘pension’’ there is no element of a suggestion with to main- 
tenance. Mr. Desai relied on two decisions. One is Prasan b Raka v. 
Poornachendra Shah,’ and the other is Pandit Dhaonukhdhari Tewari v. Mani 
Konar.? The facta of those two cases clearly show that the sums that those 
two Courts were considering had no similarity whatsoever with maintenance 
or annuities, In the Caleatta cage the question was enhancement of rent, in 
the Patna case it was a question of increase of assessment, and naturally both 
the Courts took the view that although rent and assessment may be paid perio- 
dically, it has no connection whatever with maintenance or annuity. There 
is no decision with regard to pension, but considering this case on first prin- 
ciples and looking to the scheme of the Act by which a. 7(4) deals with ais 
for fixed amounts of money and s. 7(#) deala with sums payable periodically 
in the nature of maintenance and annuities, I find it “it difiealt to accept Mr. 
Desai’s contention that this ia not a case which falls under s. 7(t#). I agree 
with him that the Court-fees Act must be construed liberally in favour of the 
subject, but however liberally I may try to construe s. 7(#), I must think of at 
least some cases of sums payable periodically which would fall under s. 7 (tt) 
and which would not strictly be sums for maintenance and annuities. If [ 
were to accept Mr. Desai’s contention, then no suit for sums payable perio- 
dically other than for maintenance and annuities would fall under s. 7(t) at 
all. If that were the correct view, then the expression ‘‘other sums payable 
periodically’’ used by the Legislature would be entirely-redundant. 

The result is that the revision application fails. Rule discharged. No order 


"as to coasts. 


i + Rule discharged. 


1 (1984) I. L. R. 61 Cal 513. 2 (1926) L L. R. 6 Pat. 17. 


1958.] CHIEF CON’LLING REV. A’RITY. V. RASIKCHANDRA—Chagla C. J. 1879 
STAMP ACT REFERENCE. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Tarkunde and 
Mr. Justice V. S. Desci. 


THE CHIHF CONTROLLING REVENUE AUTHORITY v. 
RASIKCHANDRA TULSIDAS PATEL.* 

‘Indian Stamp Act (O of 1899), Sec. 2(15)—Document reciting partition already effected 
and admitting and acknowledging specific partition of joint family property—Whether 
such document instrument of partition within s. 2(15). 

A document, which merely recites a partition which has already been effected’ and 
which also admits and acknowledges a specific partition of joint family “property, 
cannot be looked upon as an jnstrument of partition within the meaning of s. 2(15) 
of the Indian Stamp Act, 1899. 

Sakharam Krishna} v. Madan Krishna; Superintendent of Stamps, Bombay v. 
Chimanlal’ Reference Under Stamp Act, s. 49,5 Reference Under Stamp Act, s. 45° 
and In re Ttrathraj,” referred to. 


THe facts appear in the judgment. 


Y. B. Eege, with Little & Co., for the referor. 
M. H. Shak, with Khona and Suryakant, for the applicant. 


_ CHa C.J. This is a reference under s. 57 of the Indian Stamp Act, and 
the document that we have to consider is a document which purports to 
acknowledge a certain partition which was effected earlier. The transaction 
evidenced by the document is this. There was a joint family consisting of 
Rasikchandra Tulsidas Patel, his widow mother Narmadabai, his wife Savita- 
ben, his minor son Chandrakant, minor unmarried daughters Indira and 
Anila, and two major sons Harilal and Shashikant, and from the document it 
appears that there was an oral partition on March 29, 1956, and the partition 
took this form. A sum of a ‘lakh of rupees each was given to the twe major 
sons Harilal and Shashikant, and the mode of transferring this sum of 
Rs. 1 lakh to the two major sons was that the father had an amount standing 
to his credit in the firm of Shah Construction Co. Ltd. and the necessary 
entries were made crediting the two sons with Res. 1 lakh each. The rest of 
the joint family property consisting of land, pots and pans, etc. went to the 
smaller joint family as it is saa which was left after excluding the two 
major sons. 

’ Now, the two rival views which are > before us are the view of the Revenue 
Authority who suggests that although in form the document js merely an 
admission and an acknowledgment of a partition which had already been 
„effected, in substance this is an instrument of partition, and it should be 
stamped under s. 2(15) of the Stamp Act. The other view is that this docu- 
ment merely recites a statement of fact, and it has not by itself created any 
interest and, therefore, it is not liable to be stamped under the Stamp Act at 
all. Section 2(15) is in the following terms: , 

“instrument of partition’ means any instrument whereby co-owners of.any property 
divide or agree to divide such property in severalty, and includes also a final order for 
effecting a partition passed by any Revenue authority or any Civil Court and an award 
by an arbttrator directing a partition.” 

Before we look at the document itself and before we look at the authorities 

which were cited at the Bar, perhaps it is just as well to look at the principle 

underlying this section. When you have a joint Hindu family, you may have 

a partition effected, which partition may only result in a division of interest. 

Members of the joint family may not specifically divide the joint family 
* Decided l Reference 8 (1884) I. L. R. 7 Mad. 385, v.». 

No. 11 of C le 4 (1891) I. L. R. 15 Mad. 184, k 

1 (1881) LL: R. & Bom. 282. 5 [1942] A. T. R. AIL 220, 8.2. 

2 (1933) 25 Bom. L. R. 112, r.z. 
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property. The result of this would be that the members of ,the joint family 
would cease to be copareeners and would become tenants-in-common and would 
hold the property as tenants-in-common. At a subsequent stage by a document 
the tenanta-in-common may specifically divide the property. In such a case, 
although in one sense the partition has already taken place, still the fact that 
the tenants-in-common are specifically dividing the property would attract the 
application of s. 2(15). You may have another case where a partition may 
take place not only in imterest but also a specife partition of property. The 
coparceners may by this partition divide the property which belongs to the 
joint family and then you may have a subsequent document which may recite 
the fac not only of partition in interest but the actual partition specifically 
of the property of the joint family. In such a case it is difficult to under- 
stand how the document which merely admits and acknowledges a event, 
which recites a partition which has already taken place, and which does not 
in any seuse of the term bring about a partition, can be considered to be an 
instrument of partition under s. 2(15). The third case may be where the 
document itself may bring about both a division in interest and a partition 
with regard to specifie property. That would be a clear case of an instrument 
of partition partitioning the joint family property. If these principles are 
understood and appreciated, then there is not much diffculty in deciding in 
which category the document we are considering falls. 

When we look at the document, it first recites clearly that on March 29, 
1956, an oral partition took place between the parties. It also recites that the 
joint family estate was orally partitioned and that the land, hereditaments 
etc. were allotted to and came to the shares of the smaller joint family in 
severalty. The smaller joint family, as we have just described, is the family 
which remains after excluding the two major sons. Then comes the further 
recital that a sum of Ra, 1 lakh was paid by getting transferred to their 
individual names deposits of rupees one lac each in the undertaking known 
as Shah Construction Co. Ltd. from loan account of the larger joint family 
standing in the name of the said Rasikchandra Tulsidas Patel to his credit 
with the said Shah Construction Co. Ltd. to each of the said Harilal and 
Shashikant in severalty in full satisfaction and in lieu of their respective 
undivided share, right, title and interest in the larger joint family’s estate. 
So that these assignments make it clear that on March 29, 1956, there was a 
partition and there was also a specific partition of the property of the joint 
family, and the land, hereditaments ete. were allotted to the share of the smaller 
family and Rs 1 lakh each was paid to the two sons. Therefore, when this 
took place on March 29, 1956, there was nothing left to be done. One of the 
testa which may be safely applied is this. Has everything which is necessary 
to be done in order to bring about a partition been done before the document 
is executed? If everything has been done, then there is nothing, which the 
document brings about. If something is left to be done which is done by the 
document, then the document may be considered as an instrument of partition. 
Then the document goes on to say: 

“And whereas the said Harilal and the said Shashikant have agreed to accept the 
said sum of Ra. 1 lakh each in full satisfaction and in leu of their respective undivided 
share as aforesaid absolutely freed and discharged of and from all the claims whatso- - 
ever whether subsisting or future or reversionary of the said Rasikchandre and the 
smaller joint family.” , 


Then there is a similar recital with regard to the smaller joint family and the 
lands, hereditaments etq which go to their share, and then comes the opera- 
trve part: 

Noa. haa rana a that Wis parting havety send abel OF nee, Ashes 
pectively hereby admit and acknowledge that they came to a partition orally on the 
29th day of March 1956 as aforesaid and that the said land hereditaments and premises 
described in the schedule hereunder written etc. of the larger joint family were allotted 
and came to the share of the smaller joint family in severalty and these presents 


wf 
a 
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further witness that the said Harilal and the said Shashikant hereby admit and acknow- 
Ea r a a a e i a eRe each tram tbe 
larger joint family... 


Now, the Revenue Authority has attached emphasis on the fact that by this 
document the parties hereby admit and acknowledge, and in the opinion of 
the Authority this expression creates an interest by the document itself. In 
our opinion, with respect, that is an erroneous way of looking at the matter. 
Although the admission and acknowledgment is tn presentia, it is an admission 
and an acknowledgment with regard to a past event and that is clear from the 
language of the document itself. What is admitted and acknowledged is what 
happened on March 29, 1956, viz, thé allotment of land, furniture, fixtures, 
ete. to the smaller joint "family and the allotment of Ra. 1 lakh each to*the two 
major sons. Therefore, theres is nothing in this document which by itself 
creates or relinquishes any interest. It is nothing more than a simple admis- 
eee and acknowledgment of what transpired before the documenf Was exe- 
cu 

Turning to the authorities, we might first look at a decision of our own Court 
which is reported in Sakharam KArishnays v. Madan Krishnayt.1 It is an old 
- decision which was not dealing with a case under the Stamp Act, and what 
Mr. Justice West was concerned to decide was whether a certain document was 
admissible in evidence, the contention being that as it required registration 
and it not being registered it was not admissible in evidence. In his judgment 
Mr. Justice West was considering the expression ‘‘declare’’ as used in s. 17 
of the Registration Act, and what the learned Judge says is that ‘‘declare’’ as 
used in s. 17 must create, assign ete. and must be understood in the language 
used in the same section as implying a definite change of legal relation to the 
property by an expression of will embodied in the document referred to, and 
that it should imply a declaration of will, not a mere statement of a fact. There- 
fore, the document itself must constitute an act or a declaration of will on 
the part of the executant; it must not be a mere statement of fact. 


Then there is a Full Bench decision which dealt with a similar point report- 
ed in Superintendent `of Stamps, Bombay v. Chimanlal®. That is rather an 
instructive case because the three brothers who constituted a joint Hindu family 
owned shares in a limited company which stood in the name of the eldest of 
them. They became divided im interest, but the shares stood in the elder bro- 
ther’s name as before. Two deeds were then executed by which he transfer- 
red the number of shares that fell to the lot of each of his brothers, and the 
question arose as to how the deeds should be stamped, and the Full Bench 
consisting of Sir Lallubhai Shah, Acting Chief Justice, Mr. Justice Crump and 
and Mr. Justice Mulla, held that the two deeds were chargeable under art. 45 
of the Indian Stamp Act as instruments of partition. It will be noticed that 
there was only a division in interest but the shares which constituted the pro- 
perty of the joint family were not specifically divided. They were only divi- 
ded by the two documents, and it is for this reason that the Court came to 
the conclusion that the documents constituted instruments of partition within 
the meaning of s. 2(15). The Full Bench also holds that the brothers after 
partition were tenants-in-common and held the shares as tenants-in-common. 

Our attention was also drawn to two Full Bench decisions of the Madras 
High Court. One is Reference under Stamp Act, 8. 49° and the other is Refer- 
ence under Stamp Act, 8. 46.4 In Reference under Stamp Act, 8. 49 the docu- 
ment signed by the members of the Hindu family was an account of the share 
of one member of the family in the family property, and it was recited that 
the parents of the family were to enjoy certam lands and that the outstand- 
ing debts should be divided at a future date, and it was held that the docu- 
ment was not liable to stamp duty as a partition deed, and the Court held 
that the document was a note that a certain property had, on partition, been 


1 (1881) L L. R. Bom. 282. - 3 (1884)-. L.R. 7 Mad. 385, F.B. 
4 ots) 25 Bam. L R. 114, wm. 4 (1891) L L. R. 15 Mad. 164, F.B. 
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allotted for the maintenance of parenta, and a memorandum of the particulars 
of property which had, on pattition, fallen to the share of one of the brothers. 
It did not of itself operate to release the joint interests of the other parties 
to the partition and create a sole interest in the person whose share it recorded. 
The later. judgment which records no reason but which is clear from the facts 
is Reference under Stamp Act, S. 46. That was a case where three out of 
the seven brothers, constituting an undivided Hindu family, executed docu-. 
ments whereby each acknowledged the receipt of certain property made over 
to & division of family property having been effected, and acknowledged 

lable for one-seventh of the debts of the family. One of the docu- 
ments cantained a clause to the effect that the executant had no further claim 
to the,property of the family. These documents were held by the Madras 
Full Bench as instruments of partition. It is dlear from the language of the 
document that although it refers to a partition which was effected by lottery, 
the executant of the document agrees to take the specific share by the docu- 
ment itself, and from the language of the document it seems to appear that 
the division of the property by lottery and the execution of this document 
were part and parcel of the same transaction, and fherefore the view which 
seems to have found acceptance with the High Court was that the document 
itself created an interest or brought about a partition. As we have not the 
benefit of the reasons in the judgment, it is difficult further to comment on 
this decision. 

Then there is a judgment of the Allahabad High Court also to the same effect 
in In re Tsrathraj>. There also the document recited certain facta about a 
previous partition stating that certain houses were allotted at a partition to 
certain members of the family, and the Allahabad High Court held that the 
document was not liable to stamp duty as it was neither a deed of partition 
nor & deed of partnership nor an award. 

Therefore, both on principle and authority, we are of the opinion that 
inasmuch as this document which we are considering merely recites a parti- 
tion which has already been effected and also admits and acknowledges a spe- 
cific partition of joint family property, the document cAnnot be looked upon 
as an instrument of partition within the meaning of s. 2(15). In our opinion, 
it does not create any interest nor does it release any interest. 

The result is that the answer to the first questiont submitted to us must be 
in the negative. The answer to the second questiontt would be that the docu- 
ment does not come under any article of the Stamp Act. 

Costs to be pag by the referor. 

Anai accordingly. 


5 [1942] A.L R. All. 220, 8.B. rintendent of Stamps and confirmed by the 
tl. Whether the aaid document vis. the Chief Controlling Revenuo Authority in 
barre, Heal of Oral Partition revision from the deaision of the Asalstant 
falls within the definition under Section 2(15) Superintendent of Stamps ?” 
of the said Act and as such is it cha Tr'2. If the answer to the above question 
with R 2,250 as an Instrument of Parti- is in the negative, then under what article 
tion er Attiole 45 of Schedule I to the of Schedule I to the ce Ast, should the 
sald Act as determined by the Assistant Bupe- document in question be stamped ?’ 


1958. MAGANBHAI JETHABHAI PATEL 0, SOMABHAI (F.B.) 1888 
APPELLATE CIVIL—FULL BENCH. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Tarkunde and 
Mr. Justice V. 5. Desai. 


PATEL MAGANBHAI JETHABHAI v. SOMABHAI SURSANG.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Sec. 8C—Bombay 
Tenancy and Agricultural Lands (Amendment) Act (Bom. XXXIII of 1952), Sec. 
88(1)(c)—Bombay Tenancy and Agricultural Lands (Amendment) Act (Bom. XII of 
1956)—-Bombay General Clauses Act -(Bom. I of 1904), Sec. 7—Tenant of lands in 
borough municipality recognised as such under Act of 1948-—Lendlord giving notice 
to tenant and filing suit in ejectment after coming into force of Amending Act of 
1952—Mamlatdar decreeing swit and tenant applying tn revision to Prant Officer— 
Pending such revision application, Amending Act of 1955 coming tnto force--Whether 
tenant can claim protection under Act of 1948 and resist landlord’s suit, for eviction 
—-Whether proviso to s. C retrospective—Prortao, function of—Ambtt of the proviso 
whether must be restricted to ambit of the section—Newly enacted law when can 
aeri pendini RAOCAON WW nena MATS CON Be ened. FORE to CAN TOO ORAMERG 
on statute book. 


The proviso to s. 43C of the Bombay Tenancy and Agricultural Lands Act, 198, 
affords protection to the tenant if the tenant had the protection under the Act, not- 
withstanding the fact that that protection was taken away by the Bombay Tenancy 
and Agricultural Lands (Amendment) Act, 1852. That protection must be given to 
the tenant even though the protection is claimed after a suit for ejectment was filed 
against him and the protection is afforded by the proviso which was enacted after 
the sutt was instituted. 

The petitloner was the owner of certain landa situated within the borough muni- 
cipality of Baroda and the opponent was a tenant recognised as such after the Bom- 
bay Tenancy and Agricultural Lands Act, 1948, was applied to Baroda on July 30, 
1949. After the coming into force of the Bombay Tenancy and Agricultural Lands 
(Amendment) Act, 1952, the effect of which was to exclude these lands from the 
operation of the Act of 1948, from January 12, 1953, the petitioner after giving notice 
to the opponent on March 31, 1934, filed a suit for possession before the Mamlatdar 
on April 18, 1954 The Mamlatdar decreed the suit and the opponent went'in revi- 
sion to the Prant Officer. Pending that revision application, the Bombay Tenancy 
and Agricultural Lands (Amendment) Act, 1955, came into force. On the question 
whether the effect of the proviso to s. 43C enacted by the Amending Act, 1955, was 
such that notwithstanding the notice terminating the opponents tenancy, notwith- 
standing the decree passed by the Mamlatdar, the opponent could claim protection 
under the Act of 1948 and resist the petitioner’s sult for eviction:— 

Held, that the right of the opponent as a tenant under the Act of 1948, was, by a 
legal fiction introduced by the proviso to s. 43C, continued and was not affected by 
the Amending Act of 1952, 

that the proviso to s. 43C was applicable to the case, as there was no final judgment 
against the opponent in the sense that the judgment given by the Mamilatdar was 
subject to revision, and the revisional Court was bound to take notice of the change 
in law effected by the proviso: i 

Bhikanrao Faktrrao Deshmukh v. Supadu Sonu Choudhari: disapproved; 

Hutchinson v. Jauncey,” referred to; and 

that as the Act of 1948 applied to the lands in dispute, the petitioner could not 
terminate the tenancy and the opponent was protected. 

The expression “has acquired” in the proviso to a. 43C of the Bombay Tenancy 
and Agricultural Lands Act, 1948, means thet the tenant*did acquire or had acquired 
at the time mentioned in the proviso the right under the Act 

The true function of a proviso is to take something out of a section and deal with 


*Deded, July 15, 1968. Otvil Revision 1 (1957) Civil Revision Application No. 
Application No. 1856 of 1956 (with Civil 120 of 1957, decided by Chainani and Patel 
Revision Applications Nos. 1357, 1551 and 564 JJ., on December 20, 1957 (Unrep.). 
of 1956). 2 [1950] 1 K. B. 574. 
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a part of the section. It is not the function of the proviso to cover an ambit wider 
than the section itself. If, however, the language of the proviso is clear and the 
subject-matter is clear, the Court will not be deterred from giving true effect to 
the proviso merely because tt is a proviso to that section, nor would the Court be 
compelled to say that the ambit of the proviso must be restricted to the ambit of 
the sectlon itself. Whether the proviso covers a wide ambit or not would depend 
upon the language of the proviso. 

The general principle of law is that when a law is passed, it cannot affect pending 
litigation in the sense that a Court must apply to the parties the law which was tn 
force at the date when the action was brought before the Court. That is the mate- 
rial point of time and the law obtaining at that point of time is the law which must 
determine the rights of the parties. That principle applies to -all legislation which 
is not considered to be retrospective. But the Legislature may pass a law which it 
expressly wishes to make retrospective, which should apply not only to cases which 
are filed, subsequent to the passing of that law, but even to cases which had already 
been filed. In other words, a Court may be compelled to take notice of a law which 
was passed before it passed its final judgment to mould that Judgment in accordance 
with the law which was recently enacted. 

No person has a vested right to any law continuing dħ the statute book. No cHi- 
zen can say that a protection given to him by the Legislature must tndefinitely con- 
tinue and cannot be taken away unless by reason of the presence of that law on the 
statute book he has acquired some right, he has taken some action, he has changed 
his position which has brought into existence some right which is vested in him. 

Abbott v. Minister for Lands,’ referred to. 


Ong Patel Maganbhai Jethabhai (petitioner), who was the owner of two flelds 
which were within the limits of the Baroda Borough Municipality, had given 
these to Somabhai (opponent No. 1) for cultivation. On July 80, 1949, the 
Bombay Tenancy and Agricultural Lands Act, 1948, was made applicable to 
the area in which the lands were situated. Opponent No. 1 thereupon ac- 
quired the rights of a tenant under the Act. On January 12, 1958, Bombay 
Act XXXIII of 1952 which amended the Act of 1948 came into force. The 
effect of this amending Act was that it excluded from the operation of the 
Act of 1948 lands situated within borough municipalities and, therefore, the 
Act of 1948 did not apply to the aforesaid lands from January 12, 1958. 

On March 81, 1954, the petitioner gave notice to dpponent No. 1 to vacate 
the lands and as the notice was not complied with the petitioner filed a suit for 
possession before the Mamlatdar on April 13, 1954. The Mamlatdar decreed 
the petitioner’s suit on June 80, 1956. Opponent No. 1 applied in revision to 
the Prant Officer, Baroda. During the pendency of this application the Act 
of 1948 was again amended by the Amending Act of 1955 (XII of 1956). 
The Prant Officer on August 11, 1956 set aside the order of the Mamlatdar 
and allowed the application, observing in his order as follows :— 

“The learned pleader for the applicants has, however, contended that the whole 
position has now been changed In view of the Amending Act of 1955 and since the 
provisions of the Amending Act have been made applicable with effect from August 1, 1956, 
the provisions of the Amending Act of 1955’could not be taken into consideration by 
the lower Court as that Court passed the orders prior to August 1, 1956. It has been shown 
that under the proviso to =s. 48-C of the Amending Act a right which has been 
acquired by a tenant under the Act on or after December 28 1948, shall not be 
deemed to have been affected by the Amending Act of 1952, or by the Amending Act 
of 1955, notwithstanding the fect that elther of the said Acts has been made applicable 
to the area in which such jand is situated. In reply to this contention, it has been 
argued on behalf of the opponent that the provisions of the Amending Act of 1955 can- 
not be taken into consideration and applied to the proceedings which were initiated 
prior to August 1, 1956. Ordinarily this is true, but in view of the clear wording of the 
proviso to s. 43C of the Amending Act of 1955, I am unable to accept this argu-~ 
ment advanced on behalf of the opponent and hold that the right acquired by the 


3 [1895] A. 0. 425, 
e 
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applicants undér the Act is again continued and that the provisions of the Amending 
Act of 1952, cannot come in thetr, way now and that they cannot be evicted and that 
the applicants hold the game right which they acquired in 1949.” 

The petitioner applied in revision to the High Court. The revisional ap- 
plication came up before Dixit and Miabhoy JJ., who in view of a conflict of 
opinion between two Division Benches of the High Court as regards the ope- 
ration of the proviso to s. 43C of the Bombay Tenancy and Agricultural 
Lands Act, 1948, referred the question invplved to a larger bench. Dixit J. 
delivered the following referring judgment on March 18, 1958 :— 


Drar J. These two revisional applications raise a common question uhder 
the proviso to s. 480 of the Bombay Tenancy and Agricultural Lands Act, 
1948, as amended by the ding Act of 1955. It is sufficient to mention 
the facts in CRA. No. 1856 of 1956 in order to understand the question 
raised. 

The petitioner im this case is the owner of two flelds brig survey Nos. 109 
- and 110 which are within the limits of the Baroda Borough Municipality. 
These two lands were given to opponent No. 1 for cultivation. On July 30, 
1949, the Bombay Tenanpy and Agricultural Lands Act, 1948, was made ap- 
plicable to the area in which the lands are situate and it is not in dispute 
that under that Act, opponent No. 1 acquired the rights of a tenant. The 
Bombay Tenancy and Agricultural Lands Act, 1948, was amended in 1952 
by Bombay Act No. XX XTIT of 1952 which came into force on January 12, 
1953. The Amending Act made important changes in several sections of the 
Act, including s. 88. Section 88(1)-(c), as it stood before the Amending Act, 
was replaced by a new cl. (c), and after the amendment, the section, as 
amended, provides by sub-s. (2) as follows: j 

“Nothing in the foregoing provisions of this Act shall apply... 

(c) to any area within the limits of Greater Bombay, within the limits of the Muni- 

cipal Corporations constituted under the Bombay Provincial Municipal Corporations 
Act, 1948, within the limits of the mumictpal boroughs constituted under the Bombay 
Municipal Boroughs Act, 1925, and within the limits of any cantonment;...” 
The result is that the lands which are situate within the municipal limits of > 
the Baroda Municipal Borough would not be subject to the operation of ss. 1 
to 87 of the Act. The Bombay Tenancy and icultural Lands Act, 1948, 
was again amended in 1955 by what is called ‘‘the Amending Act of 1955”, 
and the material provision is contained in s. 48C which, so far as material, 
provides: 

“Nothing in sections 32 to 32R (both inclusive) and 48 shall apply to lands in the 
areas within the limits of—..., 

(c) a munictpal borough constituted under the Bombay Municipal Boroughs Act, 

1925.” 
It is clear, therefore, that whereas by the Bombay Tenancy and Agricultural 
Lands Act, 1948, as amended by Bombay Act No. X XXIII of 1952, ss. 1 to 87 
had no application to lands situate within the municipal borough of Baroda, 
a. 430 restricted the scope of the operation of the Act to the sections specified 
in that section. But there is a proviso to s. 43C whieh i ig material, and it runs 
as follows: 

“Provided that, tf any person has acquired any right as a tenant under this Act 
on or after the 28th December 1948, the said right shall not be deemed to have been 
affected by the Bombay Tenancy and Agricultural Lands (Amendment) Act, 1852, or 
(save as expressly provided in section 43D), by the Amending Act, 1955, notwithstand- 
ing the fact that either of the said Acts has been made applicable to the area in which 
such land is situate.” 

It would appear that the petitioner gave notice to opponent No. 1 to vacate 
the lands on March 81, 1954, and as the notice was not complied with, he fol- 
lowed up the notice with a suit for possession on April 18, 1954, under the 
Mamlatdar’s Courts Act, 1906. In due course, the petitioner’s claim was 
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decreed on June 30, 1956. A revisional application was filed by opponent 
No. 1 against the order made by the Mamlatdar, and the Prant Officer, Baroda, 
by an order made on August 11, 1956, set aside the order of the Mamlatdar 
and dismissed the petitioner’s suit. It is the correctness of this order made 
in revision which is now challenged on this petition under s. 115 of the Cede 
of Civil Procedure. 

Mr. Y. M. Thakkar, who appears for the plaintiff-landlord, contends that the . 
Prant Officer was wrong in holding that the proviso to s. 43C was retrospective 
and his contention is that the rights of opponent No. 1, whatever they were 
under the Act of 1948, were taken away by Bombay Act ‘No. XXXII of 1952 
and that, therefore, there were no rights remaining in opponent No. 1 which 
he could plead in defence to the suit. In support of this contention, he relies 
upon a decision given by a Division Bench èf this Court, consisting of 
Mr. Justice Chainani and Mr. Justice Patel, in BAskanrao Fakirrao Deshmukh 
v. Supadu Sonu Choudhary’. In that case the Bench took the view that the 
proviso to s. 43C was not retrospective in its operation, As against this 
contention, Mr. N. R. Oza appearing for opponent No. 1 relies upon a judgment 
of another Division Bench of this Court in Nanchand Amichand Gandhi v. 
Rama Malhari Pise,2 in which the learned Chief Justite, after referring to the 
proviso to s. 480, observed: 

“... .herefore, the right acquired by a tenant under the Act of 1948 cannot be 
taken away by either of the two subsequent amending Acta. Briefly, therefore, the 
position is that although Act XXXII of 1952, excluded from the operation of the Tenan- 
cy Act areas within the munictpel borough of Pandharpur, the tenant having acquired 
rights on December 28, 1948, when the Act of 1948 was enacted, those rights could not 
be affected. Therefore, notwithstanding the exclusion of the area where the land is 
situated, the tenant of the land having obtained rights under the Act of 1948 must: con- 
tinue to enjoy thoee rights”. 

In our view, therefore, there seems to be a clear conflict of opinion as regards 
the operation of the proviso to s. 43C. The view contended for by Mr. Y. M 
Thakkar on behalf of the plaintiff-landlord is that the proviso is not retro- 
spective in its operation, while the view contended for by Mr. N. R. Oza 
appearing on behalf of opponent No. 1 tenant is that the proviso to s. 480 
is retrospective in its operation. As there is a conflict of opinion between two 
Division Benches of this Court; it is but right that this question should be 

authoritatively decided by a larger Bench. We are informed by Mr. N. R. 
Oza appearing for opponent No. 1 that a similar question arises for decision 
in about six other cases and that is an additional reason for referring this ques- 
tion to a larger Bench: 

The other application raises precisely the same question. We, therefo 
direct that the papers of these two cases will be placed before the learned Chi Chief 
Justice in order that he may constitute a ee Bench for the determination 
of the question, referred to above. 


The revisional application was heard by a bench composed of Chagla C.J. 
and Tarkunde and V. 8. Desai JJ. 


C. R. A. No. 1866 and 1357 of 1956: 
Y. M. Thakkar, for the petitioner. 
M. FV. Paranjpe, with N. &. Osa, for the opponent. 


C. È. A. No. 1551 of 1956: 
B. G. Thakor, for the petitioner. 
E. B. Kotwal and N. E. Oza, for opponent No. 1. 
C. R. A. No. 564 of 1956: 
Sharad Radis, for the petitioner. 
Y. M. IAmays, for the opponent. 
1 (1987) Civil Revision Application No. 2 (1958) Special Civil Application No, 


120 of 1957, decided by Chamani and Patel 2882 of 1957, desided by Chacle O.J. and 
JJ., on December 20, 1657 (Unrep.). Detar J., on January 17, 1958 (Unrep.). < 
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CHaaua C.J. , Very few cases that arise under the Tenancy Act are easy of 
solution and this case is no exception to that rule. The few facts which re- 
quire to be stated in order to understand and appreciate the question that 
arises for our determination are that the Tenancy Act of 1948 was applied 
to Baroda on July 80, 1949, and admittedly opponent No. 1 before us was a 
tenant recognized as such under that Act and enjoying all the rights that that 
Act conferred upon him. Amending Act XXXTIT of 1952 came into force 
on January 12, 1958, and by amending s. 88 it excluded from the operation 
of the Tenancy Act lands situated within borough municipalities, and there- 
fore the lands within the Baroda Municipality were excluded, and admittedly 
the lands with which we are dealing in this revision application are situated 
within the Borough Municipality of Baroda. Therefore, from J anuary 12, 
1958, the Tenancy Act of 1948 did not apply to these lands. The landlord 
-then gave a notice terminating the tenancy of the tenant and that notice de- 
termined the tenancy as of March 31, 1954. On April 18, 1954, the land- 
lord filed a suit for possession before the Mamlatdar and the Mamlatdar de- 
creed the suit on June 30, 1956. The tenant then went in revision before the 
Prant Officer, and while that revision application was pending, the Amending 
Act of 1955 CXTIT of 1986) came into force, and the question that arises for 
our determination is whether the proviso to s. 48C enacted by that amend- 
ment protects the rights of the tenant which he had acquired under the Act of 
1948." In other words, whether the effect of that proviso is such that not- 
withstanding the notice terminating his tenancy, notwithstandmg the decree 
passed by the Mamlatdar, a tenant can claim protection under the Act of 1948 
and resist the landlord’s suit for eviction. 

Before we come to deal with the effect of the proviso, it would be necessary 
to consider the effect of the Amending Act XXXII of 1952. That amend- 
ment, as we have already pointed out, excluded certain areas from the applica- 
tion of the Tenancy Act of 1948, and it may be said that in a sense the Act 
was repealed to the extent that it applied to the municipal borough lands, 
and the question arises as to what would be the effect of such a repeal. What 
has been urged before us by Mr. Paranjpe on behalf of the tenant is that 
inasmuch as the tenant had acquired certain rights under the Act of 1948, 
the Amending Act of 1952 cannot affect his vested rights. There is no provi- 
sion in the Amending Act of 1952 which expressly seeks to affect vested rights, 
and in the absence of any such provision, by the ordinary canon of construc- 
tion we must read the amendment of 1952 as affecting only future rights and 
not interfering with rights which have already been acquired and which had 
become vested. 

That raises a very interesting question which has been debated at the Bar 
and that question is whether the rights conferred upon a tenant by the Tenancy 
Act are vested rights. On the one hand, it has been urged that. important 
rights are conferred by the Tenancy Act upon the tenant. He gets security, 
he cannot be evicted by the landlord except on specific grounds, the liability 
under the contractual tenancy to have the tenancy terminated by a proper 
notice to quit no longer continues, and he remains a protected tenant so long 
as he complies with the conditions laid down in the Act, and therefore it is 
sáid that when the Act of 1948 was applied to Baroda and when the tenant 
came within the purview of that Act, he acquired important rights which 
rights could not be defeated by the Amending Act XX XIIT of 1952 unless 
the Legislature so expressly enacted. As against this, what has got to be 
borne in mind is that when one speaks of vested rights, those are rights which 
are not the creature of law or of an enactment, bet those‘are rights which 
are acquired by a person claiming them by some action taken by him under 
the law. Now, in this case the tenant had a contractual tenancy. That con- 
tractual tenancy was in no way affected by the Tenancy Act. The Tenancy 
Act, as it were, put a cloak of protection round the tenant and prevented the 
landlord from exercising his contractual rights. Can it be said that when that 
cloak was removed and the parties were left to their contractual rights and 


® 


1388 THY BOMBAY LAW REPORTER. [voL. LX.’ 


obligations, there were some vested rights which the tenant still possessed! 
The tenant had done nothing under the Tenancy Act which led to his acquir- 
ing any right. He had not changed his position; he had not entered into any 
contract or into any lease pursuant to the provisions of the Act. All that he 
‘acquired was the rights given by the Tenancy Act itself. The Legislature gave 
him certain rights and the Legislature took away those rights. Was it open to-the 
tenant to contend that the protection given by the law was a vested right to 
which he was entitled and which could not be taken away from him by the: 
Legislature unless the Legislature so expressly provided? 

Now, it will be noticed that the General Clauses Act uses in s. 7 the expres- 
gion << affect any right, privilege, obligation or liability acquired, accrued or 
incurred*under any enactment so repealed.’’ This really is a paraphrase of 
a vested right and therefore a right or privilege,must be acquired or have ac- 
erued under any enactment. <A right given by the enactment itself which has 
not been acquired by the party or which has not accrued to the party is not 
a vested right in the sense in which vested right is understood. There is a 
leading authority on this point and that is an English decision in Abbot v. 
Minister for Lands.’ At page 431 in the judgment of the Privy Council the 
Lord Chancellor says: e 

“It may be, as Windeyer J. observes, that the power to take advantage of an enact- 
ment may without impropriety be termed a ‘right. But the question is whether it is 
a ‘Tight accrued’ within the meaning of the enactment which hes to be construed. 

Their Lordships think not, and they are confirmed in this opinion by the fact that 
the words relied on are found in conjunction with the words ‘obligations Incurred or 
imposed’. They think that the mere right (assuming it to be properly so called) exist- 
ing in the members of the community or any class of them to take advantage of an 
enactment, without any act done by an indtvidual towards avafling himself of that right, 
cannot properly be deemed a ‘right accrued’ within the meaning of the enactment” 
Therefore, the right of a tenant to be protected may be a right in the wide 
sense of the term. It is a legal right which he could assert in a Court of 
law. But when we talk of a vested right, we are not talking of a right in that 
wide sense, but a vested right is a right used in the sense which the Privy 
Council has defined and described, viz., a right of which a party claiming it 
has availed himself under the statute by doing any act and not merely by rely- 
ing on the right conferred by the statute itself. There is no suggestion in 
this case that the tenant did any act or in any way changed his position as a 
result of the Tenancy Act which made him acquire a vested right er 
whereby a vested right accrued. His only contention is that the pro- 
tection was given to him by statute and that protection could not be taken 
away by the repeal of that statute without the Legislature expressly providing 
that vested righta were sought to be affected. It may further be said that no 
person has a vested right to any law continuing on the statute book. No citi- 
fen can say that a protection given to him by the Legislature must indefinitely 
continue and cannot be taken away unless, as we have just pointed ont, by 
reason of the presence of that law on the statute book he has acquired some 
right, he has taken some action, he has changed his position which has brought 
into existence some right which is vested in him. 

In view of the interpretation we are about to put on the provisd to s. 430, 
it is not necessary expressly to decide this point. But we are'inclined to agree 
with Mr. Kotwal that this is not a case where the Tenancy Act conferred any 
vested right upon the tenant with regard to which he could complain when 
the Tenancy Act ceased to apply to Baroda. 

Now, on the question of vested right, there is some conflict of authority in 
this Court. There is an unreported judgment of Mr. Justice Gajendragadkar 
and Mr. Justice Vyas in Moreshwar Parasharam Pathak v. Vithal Krishna 
Joshi", and in that judgment those learned Judges took the view that the 
amendments introduced by Act XXXIII of 1952 were not retrospective and 

1 fios A.C. 425 decided by Gajendragadkar and Vyas JJ., on 

2 (1954) First Appeal No. 144 of 1951, January I8, 1954 (Unrep.). 
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therefore did npt apply to the case of tenants who were protected by the Act 
of 1948. It is clear that when the learned Judges say that the Act was not 
retrospective they say so because in their opinion it was not intended to affect 
vested rights, and we assumé that the view taken by the learned Judgea was 
that the rights of the tenants were vested rights. 

Now, there seems to be a contrary decision which is reported in Sakharam 
i Narayan v. Manikchand Motichand?. It is possible to explain that judgment 
so as not to bring about a conflict with the other judgment, and more parti- 
cularly so, as Mr. Justice Gajendragadkar was a party`to this judgment. This 
judgment is of Mr. Justice Gajendragadkar and Mr. Justice Shah. There hey 
were not dealing with the Amending Act of 1952 but they were d with 
the Acts of 1939 and 1948. The Act of 1948 exempted from the operation of 
the Act certain areas just as the Amending Act of 1952 exempted certain other 
areas, and the question that arose was whether a suit filed by a landlord to 
recover possession of agricultural land situated within the limita af the Muni- 
se er Corporation, which lands were excluded from the operation of the Act 

1948, could lie in a civil Court, even though the defendant set up the plea 
that he was a protected tenant under the Bombay Tenancy Act of 1939. The 
first thing that will be fioticed about this decision is that it deals with the 
question of a forum. The question was whether the suit would lie in a civil 
Court or it had to be brought before the Mamlatdar, and in coming to the 
conclusion that the Court did, it considered s. 89 of the Act of 1948 and the 
Court pointed out the distinction between the language of s. 7 of the General 
Clauses Act and the language of s. 89, and it was pointed out that whereas 
under s. 7 of the General Clauses Act not only pending suits were saved but 
also future suits which aroge ont of a right already accrued were saved, under 
s. 89 only pending suits were saved, and, therefore, after the repeal of 1989 
Act a proceeding would have to be instituted under the ‘provisions of the new 
Act although the right might have accrued under the old Act. Therefore, we 
do not read this judgment as axpresaly negativing the unreported judgment 
in Moreshwar Parasharam Pathak v. Vithal Krishna Joshi. 

There is also a judgment delivered by me and Mr. Justice Datar in Nanckand 
Amichand Gandhi v. Rama Malhari Pise* to which in the referring judgment 
Mr. Justice Dixit and Mr. Justice Miabhoy refer. There also the Bench took 
the view that the tenant who had acquired rights under the ‘Act of 1948 could 
not be affected by the provisions of Act XXXII of 1952. Fortunately, it is 
not necessary to resolve the conflict, if there is a conflict, because, in our opinion, 
the question that we have to consider is capable of baing decided on a proper 
interpretation of the proviso to s. 48C. 

Turning to that proviso, it is a proviso to s. 480 and the ordinary canon ‘of 
construction requires that the subject-matter of the proviso should be limited 
to the subject-matter of the section itself. In fact the true function of a pro- 
viso is to take something out of a section and deal with a part of the section. 
It is not the function of the proviso to cover an ambit wider than the section 
itself. But we have had numerous instances in the past where the Legislature 
has in the shape and garb of a proviso enacted a substantive provision of law, 
and, therefore, if the language of the proviso is clear and the subject-matter 
is clear, the Court will not be deterred from giving true effect to the proviso 
merely because it is a proviso to that section, nor would the Court be compelled 
to say that the ambit of the proviso must be restricted to the ambit of the 
section itself. Whether the proviso covers a wide ambit or not would depend 
upon the language of the proviso. Section 48C itself deals with ss. 32 to 32B 
and s. 43. Thess are all sections dealing with questions of purchase of land 
by tenants, and the section provides that these sections shall not apply to 
certain lands in the areas mentioned in that section. Then comes the proviso: 

“Provided that tf any person has acayuired any right as a tenant under this Act on 
or after the 23th December 1948, the said right shall not be deemed to have been affect- 

$ (1084) SY Bom. L.R. 223. 2882 of 1057, decided by O. J. and 

4 t1058) Special Civil Application No. Datar J., on Jannary 17, 1958 (Unrep.). 
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ed by the Bombay Tenancy and Agricultural Lands (Amendment) Act, 1952, or (save 
as expressly provided in section 49D), by the Amending Act, 1955, ndétwithstanding the 
fact that either of the said Acts has been made applicable to the area in which such 
land is sttuate.” 

Now, there are two clear indications that this proviso was not intended to be 
merely a proviso to s. 43C and that the Legislature enacted it as a substarftive 
provision of the law. The first indication is that the proviso speaks 
of ‘‘any right as a tenant.’ It does not refer merely to the limited rights with’ 
which s. 43C deals. The other indication which seems to us almost equally con- 
clugjve is that in this proviso s. 48D is excepted. If the proviso dealt with only 
the subject-matter of s. 48C, it was not neceasary to provide ‘‘save as expressly 
provide? by s. 43D’’, because s. 43D deals with entirely a different subject- 
matter; it deals with termination of the tenancy,by the landlord. Section 48D 
is included in the proviso because the proviso was intended to refer to all rights 
of a tenant under the Tenancy Act and not merely the rights given to him under 
#3. 32 to 82R and 48. 

Therefore, having cleared the ground with regard to the preliminary diff- 
culty as to whether the proviso has a wider significance and meaning than 
what s. 48C contains, the next question is what is the proper effect to give to 
this proviso. It is clear that the proviso introduces a legal fiction, and the 
‘legal fiction is that any right- that a tenant had under the Act on or after 
December 28, 1948, shall not be affected by the Amending Act of 1952 or by 
the Amending Act of 1955. Therefore, the proviso first postulates a right 
that a person has as a tenant under the Act of 1948. That right must have 
‘been acquired on or after December 28, 1948, that is, the date when the Act 
.of 1948 came into force. Then it took into consideration the fact that the 
Amending Act of 1952 took away the rights of those tenants who were living 
within the areas to which. s. 880 was made applicable like the tenants living 
-within the municipal borough area of Baroda, and here the Legislature in- 
troduced the legal fiction that although in fact and in law their rights were 
affected, their rights were taken away, the Court shall assume that those rights 
-were not taken away and those rights always existed. Therefore, once there 
was a right in a person as a tenant under the Act of 1948, that right by a legal 
fiction is continued and is not permitted to be affected by the Amending Act 
-ot 1952 with which we are concerned. : 

Now, various criticisms have been offered to this interpretation by Mr. 
Kotwal. The first and perhaps the most forceful is the use of the expression 
‘‘has acquired” by the Legislature. Mr. Kotwal is right that in the strict 
grammatical sense the expression ‘‘has acquired’’ connotes a right which existed 
-in the past and has continued pight up to the present moment, and therefore, 
Mr. Kotwal’s contention is that the proviso only deals with those rights which 
‘gubsisted at the date when the amendment came imto force, but according to 
Mr. Kotwal if those rights had ceased to subsist then the proviso had no appli- 
zation. Now, there are instances where the present perfect has been used in 
-the past tense, and in our opinion, looking to the proviso as a whole, the pro- 
per meaning to give to the expression ‘‘has acquired’’ is the past tense, viz., 
that the tenant did acquire or had acquired at the time mentioned in the pro- 
viso the right under the Act. It is absolutely necessary to give this meaning, 
-otherwise the proviso would be meaningless and would not serve any purpose 
at all if it was intended only to apply to rights subsisting at the date when 
‘the amendment came into force. I£ the rights already subsisted, there was 
no reason to safeguard them or to revive them or to save them. It is precisely 
-because the rights did ngt subsist, it is precisely because the rights were lost 
“by the Amending Act of 1952, that the Legislature was compelled to introduce 
a legal fiction and provide that the Courts must assume and suppose that those 
‘rights never ceased to exist. 

Mr. Kotwal then wanted to make a distinction between two different posi- 
- tions, a position where a tenant’s tenancy was terminated before the Amend- 
“ing Act came into force and a position where the tenancy was not terminated 
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at that date, and Mr. Kotwal’s contention is that the proviso only deals with 
those cases where the tenancy was in existence at the date when the Amending 
Act came into force, and not in cases like the one we are dealing with where 
the tenancy had already been terminated. We fail to understand how this 
language of the proviso lends itself to this rather fine and subtle distinction. 
Either the proviso deals with the rights which were acquired under the Tenancy 
Act of 1948 and which were lost or which were withdrawn by the Amending Act 
- of 1952, or it does not. But to concede that the proviso does refer to those 
rights and then to make a distinction between those rights is, in our opinion, 
not possible under the language used by the Legislature. What is more, the 
scheme both of the proviso and s. 43D becomes clear when one beara in mind the 
fact that the Tenancy Act is a social legislation and the object of the Legis- 
lature was primarily and principally to protect tenants. The Legislature, 
having for certain reasons excluded certain areas from the operation of the 
Act, at a later stage came to the conclusion that those tenants also needed pro- 
tection, but with regard to those tenants it enacted s. 48D which permitted 
the landlord to terminate the tenancy of those tenants on the conditions laid 
down in that section. Therefore, the interpretation we are giving to this pro- 
viso is In no way incongstent with the general object which the Legislature 
has in putting this piece of legislation on the statute book. 

The other question, and rather an important question that arises, is at what 
point of time can it be said that this proviso should be applied to pending 
litigation. The general principle of law is that when a law is passed, it cannot 
affect pending litigation in the sense that a Court must apply to the parties 
the law which was in force at the date when the action was brought before the 
Court. That is the material point of time and the law obtaming at that point 
of time is the law which must determine the rights of the parties. That prin- 
ciple apples to all legislation which is not considered to be retrospective. But 
you may have laws which the Legislature expressly wishes to make retroe- 
pective. In other words, the Legislature may pass a law which should apply 
not only to cases which were filed subsequent to the passing of that law, but 
even to cases which had already been filed. In other words, a Court may be 
compelled to take notice of a law which was passed before it passed its final 
judgment to mould that judgment im accordance with the law which was re- 
cently enacted. The question is in what class of cases does this proviso fall? 
It is said that in this particular case the notice to terminate the tenancy was 
given before this amendment came into force, the tenancy was actually termi- 
nated, the suit was filed, the suit was decreed, and it is only when the matter 
came before the Prant Officer that this amendment came into force. There 
was no final judgment against the tenant in the sense that the judgment given 
by the Mamlatdar was subject to revision and a revisional Court would be as 
much bound to take notice of the change in the law as the original Court. But 
it is said that whatever might be the fate of landlords who might file suits after 
the material date when the amendment came into force, this particular land- 
lord having gone to Court before that date, hia litigation should not be per- 
Initted to be affected by this amendment. For that purpose we must look 
again at the language of the proviso, and there can be no doubt that the Legis- 
lature was at pains to emphasise the fact that the legal fiction which it was 
introducing should have full sway and should regulate the rights of parties 
at all stages. The language used is ‘‘the said right shall not be deemed to 
have been affected.” That means at all times the tenant must be deemed to 
have been protected under the ‘provisions of the Act ef 1948, and therefore, in 
our opinion, this is not one of those cases of which it could be said that the inten- 
tion of the Legislature was the limited intention to control only that litigation 
which would be filed after the amendment was passed. ; 

Turning to the judgment which has taken the contrary view, there is an un- 
reported judgment of: Mr. Justice Chainani and Mr. Justice Patel in BAtkanrao 
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Fakirrao Deshmukh v. Supadu Sonu Choudhari.’ There the learned Judges 
have taken the view that strong and distinct words are howdver required in 
order to alter the vested rights of the litigant as they stood at the commence- 
ment of the action. With very great respect, we entirely subscribe to that pro- 
position. The only question is whether the words used in the proviso are such 
as to lead the Court to the conclusion that vested rights, in the sense in which 
the learned Judges have used that expression, were intended to be affected by 
the amendment. The learned Judges then point out: j 

“...It is not necessary for us to decide this question in this application, because the 
righ acquired by the defendant as a tenant has been affected not only by the amend- 
ment made in the Act in 1952, but also by his tenancy having been terminated by a 
notice given to him by the plaintiffs in July 1955, at which time the Act did not apply 
to the suit land and when consequently there was no legal bar to the tenancy being 
brought to an end by an appropriate notice given by the landlords, the plaintiffs.” 
With respept, again, that is the very matter which the proviso deals with. The 
proviso enacts that the notice given by the landlord was not a notice in law 
which could terminate the tenancy, because at the date the notice was given, by 
& legal fiction introduced in the proviso, the tenant was protected by the Tenancy 
Act, and it is common ground that if the Tenancy ActSpplied, the nôtice to quit 
was not a proper notice and the tenancy could not have been terminated by the 
landlord. Therefore, as we said before, if we were to give to the legal fiction 
its full scope and meaning, then no difficulty would be experienced in applying 
this proviso to a case of a landlord who has already terminated the tenancy. 
The very expression ‘‘terminated the tenancy’’ is something which the proviso 
says should not be looked upon as a fact because by legal fiction the tenancy 
is not terminated and the tenant continues to be the tenant under the pro- 
visions of the Tenancy Act. 

There are English decisions to which our attention was drawn where in rent 
Apis retrospective effect has been given to legislation of this character. For 

case see Hutchinson v. Jauncey.2 In that case a suit was filed on 
May 20, 1949, by the landlord claiming possession. On that date the law as 
it then ‘stood ‘did not protect that tenancy. While the suit was pending, an 
amendment was passed on the June 2, 1949, and by that amendment the tenancy 
became protected and the question arose whether the amendment should be 
_ given retrospective effect, and a rather strong Bench of the Court of Appeal in 
England, Evershed, Master of the Rolls, Lord Justice Cohen and Lord Justice 
Asquith, held that looking to the peculiar character of the legislation the Court 
should give retrospective effect to the amendment and, therefore, the landlord’s 
suit was dismissed and it was held that the tenancy was protected. 

In our view, therefore, the proviso to s. 48C is retrospective in the sense in 
which we have indicated and it requires the Courts to afford protection to the 
tenant if the tenant had the protection under the Act of 1948, notwithstanding 
the fact that that protection was taken away by the Amending Act of 1962, 
and that protection must be given to the tenant even though the protection is 
claimed after the suit was filed and the protection is afforded by a piece of 
legislation which was put on the statute book after the suit for ejectment has 
been instituted. Therefore, as far as this revision application is concerned, 
imasmuch as the suit did not end in the sense that there was no finality to the 
judgment of the Mamlatdar, and as there is no dispute that if the Tenancy 
Act applied the landlord could not terminate the tenancy and the tenant was 
protected, we come to the conclusion that the Prant Officer was right in dismis- 
sing the plaintiff’s suit. 

The result is that the revision application fails, Bule discharged with costs. 

In C.R.A. No. 1857, we make the same order for the same reasons. 

In C.R.A. No. 1551, rule absolute. Suit dismissed with costa throughout. 

In C.R.A. No. 564, rule discharged with costs. 

Orders accordingly. 


~ 1 (1957) Civil Revision Application No. 120 JJ., on December 20, 1987 (Unrep.). 
of 1957, decided by Ohainani and Patel, 2 “T1080] LK B. ‘STA. 
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Before the Howble Mr. M. C. Chagla, Chief Justice, Mr. Justice Tarkunde and 
` Mr. Justice V. S. Desai. 


DHUNDIRAJ JAYARAM MARATHE v. DHONDU ANAJI PILANKAR*. 

Bombay Tenancy. and Agricultural Lands Act (Bom. LXVII of 1948), Secs. @C,t 84— 
Landlord of land situated tn municipal borough filing suit in civil Court for eject- 
ment against protected tenant after coming into force of Bombay Tenancy and 
Agricultural Lands (Amendment) Act (XXXII of 1952)—Decree for possession gass- 
ed in favour of landlord on April 22, 1955, and landlord obtaining possession in execu- 
Hon of decree—Application by tenant under s. 34 claiming possession bÊ availing 
himself of legal fiction introduced by proviso to s. @C—Whether such legal fiction 
available to tenant. 


The landlord of certain land situated in a municipal borough const{tuted under 
the Bombay Municipal Boroughs Act, 1925, after the coming into force of the Bom- 
bay Tenancy and Agricultural Lands (Amendment) Act, 1952, filed a sutt in a civil 
Court for ejectment against his tenant who was previous to the aforesaid Act a 
protected tenant under the Bombay Tenancy and Agricultural Lands Act, 1948. A 
decree was passed on April 22, 1955, in favour of the landlord who in execution 
of it obtained possession of the land on April 24, 1955. After the coming into 
force of the proviso to s. 43C of the Act, the tenant applied under s. 84 of the Act 
claiming possession from the landlord:— 

Held, that the legal fiction introduced by the proviso to a. 49C of the Act did 
not permit the tenant to claim rights which he did not have at the date when the . 
Ittigation hed finally ended by the decree passed by a competent Court. 


CERTAIN land situated within the limits of the Ratnagiri Borough Munici- 
pality was owned by Ganesh and Dattatraya (opponents Nos. 2 & 3). One 
Dhundiraj (applicant) was the protected tenant of the land and he was protected 
under the Bombay Tenancy Act, 1939, and subsequently by the Bombay 
Tenancy and Agricultural Lands Act, 1948. By Bombay Act XXXII of 
1952, the provisions contained in ss. 1 to 87 of the Bombay Act of aa 
. were not made applicable to areas within the limits of the municipal boro 
constituted under the Bombay Municipal Boroughs Act, 1925. Decem ie 
18, 1953, opponents Nos. 2 & 3 issued a notice to the applicant to vacate 
land. On April 80, 1954, opponents’ Nos. 2 & 8 sold ihe” and to Dhondu fen: 
ponent No. -1). On August 18, 1954, the opponents filed a suit in the civil 
Court against the applicant for possession of the land. On April 22, 1955, a - 
decree was passed in favour of the opponents and a warrant for possession was 
issued m their favour on April 23, 1955. 

The applicant then applied under s. 84 of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, to the District Deputy Collector for possession of 
' the land, contending that ‘his rights in the land acquired before the amending 
Act XXXII of 1952 were not affected. The District Deputy Collector dis- 
missed the application, observing as follows :— 


*Devided, July 15, 1968. a the Bombay District Municipal Act, 1901, 


a This oe 580 of 195 e) a cantonment, or 
eaten, whi waa intrdond any area included in a Town Planning 
ioultoral © under the Bombay- Town Planning 
oe Act, 1905 TE of 1956), s as Act, 1054: 
Provided that, if any person has acquired 
pog No in sections 32 to 32R (both any as a tenant under this Act on or 
T o OREI E T ae eae after 28theDecember 1948, the said right 
areas within the limita of —: shall not be deemed to have been affected 
(a) Greater Bombay, the Bombay Tenancy and Agricultural 
(6) a xounicipal oc tion constituted (Amendment) Act, 1952, or (save as ox- 
under the Bombay Municipal Cor- premly provided in section 43 D), by the 
porations Act, 1940, i icnending Aot, 1955, notwithstanding the fact 


(0) a mumnictpal borough constituted under that either of the zaid Acts has been made 
the Bombay are a ar Act, 1925, applicable to the area in which such lands 
mmmicipal constituted under siuate. 


L.R.—-88. e 
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“...the learned pleader for the applicant argued that the sale deed executed on 
April 30, 1954 by opponents Nos. 2 and 3 in favour of opponent-No. 1 is invalid 
because the land was not sold to the tenant. He, however, admits that ae. 1 to 87 of 
the B.T. & A.L.Act, 1948, were not applicable to the land m dispute between the 
period from 12-1-1953 to 1-8-1956 when the new Amending Act 1955 came into force. 
Section 64 of the B.T. & A.L. Act, 1M8 on which the learned pleader relies was not 
in operation In the municipal area of Ratnagiri Borough Municipality within limits of 
which the land is situate and the sale transaction was governed by the ordinary law. 
and is not therefore invalid and any transfer of possession obtained through proper 
channel and by due course of law cannot be said to be wrongful or unauthorised. 
Secondly s. 85 of the B.T. & A.L. Act, 1M8, which bars the jurisdiction of the civi 
Courts was also not applicable to the land im dispute and the civil Court, therefore 
rightly held that tt had jurisdiction to try the suit. It is already held by the High 
Court in 57 Bombay Law Reporter page 223 (S. N. Sanas v. Manikchand Shah) that 
when the Tenancy Act is not applicable, other ordinary laws apply, and as s. 85 of the 
B.T. & A.L. Act was not applicable, the civil Court had jurisdiction to try the sutt 
and to deliver possession and the possession so delivered can netther be said to be wrong- 
ful or unauthorised as contemplated by s. 84 of the B.T. & A. L. Act, 1948. Since the 
land in dispute was excluded from the operation of the B.T. & A.L. Act, 1948, by 
g. 88(i)(c) as enacted by s. 16(1)(a) of the Bombay Act XXXII of 1952, the applicant 
had lost his rights of protected tenancies and he was governed by the ordinary law. 
The learned pleader for the applicant placed much reliance on the wording of the proviso 
to s. 43C of the B.T. & AL. Act, 1948, as amended by the Amending Act of 1953. But 
in my opinion the proviso applied to the rights existing ff any and not to any rights 
already terminated or lost by a due course of law such as a decree of a competent 
civil Court.” 

The applicant applied in revision to the Bombay Revenue Tribunai and the 
Tribunal dismissed the application, oberving in its order, as follows :-— 

“The learned advocate on behalf of the applicant has further contended that, in 
view of the amendment to the Tenancy Act by Act No. XICO of 1956 and in view of the 
proviso to a. 43C, the rights of. the protected tenant remain unaffected and that the 
decree of the ctvil Court will not be operative and will not affect the rights of the 
applicant as a protected tenant. But this contention cannot be accepted, because the 
proviso to s 43C would be applicable to the subsisting rights under the Act of 1948, 
but, as the Act of 1948 is not made applicable to the area in which the land is situate, 
there were no rights of the protected tenant subelsting and it was at that time that 
the civil Court had jurisdiction to decide that matter, as the Tenancy Act of 1948 was 
not applicable to the area in dispute. The applicant, therefore, cannot get the benefit 
of the proviso to s. 43C.” 


The applicant applied in revision to the High Court. 
The application was heard by a full bench. 


L. G. Khare, for the petitioner. 
T. N. Walawalkar and K. B. Parchure, for opponents Nos. 1 to 8. ë 


CmaaLa C. J. This is a more extreme case than the one we were consider- 
ing in the previous Full Bench case, where an attempt is made by the tenant 
to avail himself of the priviso to s. 43C of the Tenancy Act. The few facts 
here are that the landlord terminated the tenancy on December 18, 1953, and 
filed a suit in the Civil Court for ejectment on August 18, 1954. A decree 
was passed on April 22, 1955, by which the landlord was given possession. 
The landlord executed the decree and a warrant for possession was issued in 
bis favour on April 239 1955, and on the very next day he obtained poses- 
sion. Then, after the amendment came into force, the tenant applied to the 
Prant Officer under s. 84 of the Tenancy Act claiming possession from the land- 
lord on the ground that he was a trespasser. That application was rejected 
by the Prant Officer. There was a revision application to the Revenue Tri- 
bunal. The Tribunal concurred with the decision of the Prant Officer; and 

e tenant has now come in revision. 
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Now, what the tenant is seeking to do is to set aside a decree passed by a 
eompetent Court. When the decree was passed on April 22, 1955, "hat decree 
` was in conformity with the law. The legal fiction introduced by the proviso 
was not available to the tenant and inasmuch as the Tenancy Act did not apply 
to him the landlord was entitled to the decree. Not only the decree has be- 
come final, inasmuch as no appeal or revision has been preferred against it, 
but the decree has bean executed and possession has‘been taken by the landlord 
- under that decree. The legal fiction at the highest can be availed of by the 
tenant m pending proceedings. The tenant can ask a Court either of first 
instance or of appeal or even of revision to pass a decree in conformity with 
the law which obtains at present. But the legal fiction does not permit the 
tenant to tell us that although the Courts passed Judgment in accordénce with 
the law, although that judgment has been executed, in view of the legal fiction 
introduced thereafter he is Ig claiming certain rights which rights he did not 
have at the date when the litigation finally ended. In our opinion, no Court 
has ever taken the view that unless the Legislature expressly provides that a 
particular legal fiction should affect not only pending litigation but decrees 
passed by a competent Court, that retrospective effect of any legislation can 
be such as to affect or prejudice decrees passed by competent Courts. 

The result is that the application must fail and is dismissed. No order as 


to costs. 
Application dismissed. 


FULL BENCH. 
(NAGPUR BENOH] 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Gokhale and 
Mr. Justice Badkas. 


MESSRS. BISESAR HOUSE v. THE STATE OF BOMBAY.* 
Central Provinces and Berar Sales Tax Act (XXI of 1947), Secs. 11(1), (8) & (5), UA~— 
Whether notice under s. 11(2) can be issued more than three years after expiry of 
period for which assessment proposed to be made—iAssessment order under s. 11(1) 
whether can be made after expiry of such period—Assessment orders under s. 11(1) 
when to be made—Applicability of 3. 114A. 


A notice under s. 11(2) of the Central Provinces and Berar Sales Tax Act, 1947, 
cannot be issued more than three years after the expiry of the period for which 
it is proposed to make the assessment. 

The assesement under s. 11(1) of the Central Provinces and Berar Sales Tax Act, 
1947, can be made more than three years after the expiry of the period for which 
tt is proposed to make the asseskment. 

Assesement orders under s. 11(1) of the Act should be made as expeditiously as 
possible and long before three years after the expiry of such period. 

Section LLA of the Central Provinces and Berar Sales Tax Act, 1947, would apply 
if, in the first place, there was no assessment at all and tt is found that the assesses 
was liable to tax. 

Comr. I. T. v. Nareee Nagsee & Co.,; 
Regional Asstt. Commr. v. Ghanshyomdas," dimented from. 
Commissioner of Income-taz, Bombay v. Ptrojabei Contractor,’ referred to. 


THR petitioners were formerly carrying on business in the name of ‘Messrs. 
Bisesar House’’.* There was another firm carrying on business in the name of 
“The Ballarpur Collieries Company’. That company was registered as a 
dealer under s. 8 of the C. P.-and Berar Sales Tax Act, 1947 (No. XXI of 
1947). The business of the Ballarpur Collieries Company was subsequently 


*Devided, July 23, 1968. Special Civil 2 [1958] A. I. R. M. P. 148. 
Application No. 346 of 1957. 3 (1986) 39 Bom. L. R. 128, s.c. (1987) 
(1956) 58 Bom. L. R. 950, s. o. (1957) 5 I.T. R. 388. v 
31 1 T. R. 164. 
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transferred to the petitioners-firm, but they contmued to end on that busi- 
ness in the name of the: Ballarpur Collieries Company. The registration under - 
the Act in’respect of this business also continued in the name of the Ballarpur 

` Collieries Company. Under s. 10 of the Act, read with rr. 19 and 27 of the 
rules framed under. the Act, every registered dealér had to submit quarterly 
returns to the appropriate Sales Tax Officer within one calendar month from 
the expiry of the quarter, to which the return related. Before submitting the , 
return, he had also to pay the tax due according to the return. The petitioners 
accordingly submitted quarterly returns for the period fram October 1, 1951, 
to #une 30, 1954. No action was taken on these returns by the Sales-Tax 
Department upto December 31, 1956. On that date, two notices were issued 
to the petitioners by the Assistant Commissioner of Sales Tax under sub-ss. (1) 
and (2) of's. 11 of the Act. The notices were fn Form XI, preseribed by r. 

_ 81 of the rules, and required the petitioners to appear before the Assistant 
Commissioner together with such evidence, accounts, registers etc, on which 
they relied in support of the returns submitted by them, in order to enable the 
Assistant Commissioner to satisfy himself that the returns submitted by the 
petitioners were correct and complete. One of the notices was in respect of 
the period from July 1, 1951, to June 80, 1952, while’the other notice was for 
the period from July 1, 1952, to June 80, 1953. After several adjournments, 
the proceedings initiated on the first notice came up for hearmg on November 8, 
1957. On that date, the petitioners contended that the Assistant Commissioner 
had no jurisdiction to make the assesament, as the notice had been issued more 
than three years after the expiry of the charging period, to which 1t' related. 
This contention was not accepted, and the Assistant Commissioner decided to 
proceed with the case. The petitioners, thereafter, filed the present applica- 
tion, in which they asked for the issue of a writ, prohibiting the Sale Tax 
authorities from taking any further action on or in pursuance of the two 
notices issued by the Assistant Commissioner and from taking any steps or 
proceeding to assess the petitioners in respect of the period from July 1, 1951, 
to June 30, 1954. 

The application came up for hearing before a division bench at Nagpur com- 
posed of Chainani and Badkas JJ. As the questions raised in the application 
were of considerable importance their Lordships referred two questions to a 
full bench. In the course of his referring judgment delivered on January 23, 
1958, Chainani J. observed as follows :— 


CHAINANI J. The roceedings to- assess the petitioners for the periods from 
July 1, 1951, to June oo ise8 1958, are being taken under sub-as. (7) and (2) ofa. 11, 
which do not lay down any period of limitation for issuing notices or making the 
assessment. Under s. 11-A of the Act, in cases in which any turnover of a dealer 
during any period, has been under-asseased or has escaped asseaament or has been 
assessed at a lower rate, proceedings for re-assessment or assessment, as the case 
may be, can be taken only within three calendar years from the expiry of such 
period. Mr. Bhagwati has urged that the two sections should be read together 
and that as under s. 11-A, the assessment or re-asseesment can only be made 
within three years from the expiry of the charging period, the assessment under 
subs. (1) to (3) of s. 11 cannot also be made more than three years after the 
expiry of such period. He has also contended that in any case, notices under 
s. 11(2) of the Act cannot be issued after the expiry of three years. He has 
relied on the decision of this court in Comr. I.T. v. Narsee Nagsee & Co.* given 
on a construction of somewhat similar provisions contained in the Business Profits 

Tax Act, 1947. Mr. AbHfyankar, who appears on behalf of the respondents, has 
on the other hand, contended that as no period of limitation has been presecrib- 
ed by the Legislature with regard to the iesue of a notice under a. 11(2) of the 
Act, or with regard to the time within which the assessment may be made 
under sub-s; (2) or (3) of s..11 of the Act, the Court cannot import into the 

~Act provisions with regard to limitation, which the Legislature has not con- 


l1 (1956) 58 Bom. L. R. 950. 
è 
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sidered fit to incorporate in it He has also suggested that as the questions 
raised in this “application are of considerable importance and affect a large 
number of persons, we should refer them for decision to a Full Bench. There 
can be no doubt that the questions raised in this petition are of considerable | 
Importance and are likely to arise in numerous cases. It would, therefore, be 
detirable if they are decided by a larger Bench. Accordingly, we refer-the 
_ following questions to a Full Bench :— 

(1) Whether a notice can be issued under sub-a. (1) or mub-«. (2) of a. 11 of the 
ee ee ee lee ee eee ee ee 
for which it is proposed to make the assesament? and, 

(ay Wiese the Geman ows (1) ee cen, Ok de 
be made more than three years after the expiry of such period? 


. The application was heard al Nagpur by a Full Bench composed of Chagla 
C.J. and Gokhale and Badkas JJ. 


E. J. Kolah, with B. R. Dandige, for the petitioners. 
N. L. Abhyankar, Special Government Pleader, for the State. 


è 

Omagua C.J. An interesting and important question with regard to the 
question of limitation under the Central Provinces and Berar Sales Tax Act, 
1947, arises in this Full Bench. The facts giving rise to this Full Bench are 
these. The petitioner is a registered dealer and his thargeable accounting year 
is from July 1 to June 80. He made his return and paid the tax which accord- 
ing to him was due for the years July 1, 1951, to June 30, 1952, July 1, 1952, 
to June 30, 1953, and July 1, 1958, to June 30, 1954. On December 31, 1906, 
the Commissioner of Sales Tax issued a notice under s. 11(2). This notice 
-was served upon the assessee with regard to the first year on January 4, 1957 
and with regard-to the second year on January 8, 1957. The contention of 
the asseases was that this notice was bad because it was served three years 
after the end of the chargeable accounting year, and this petition was flle?™in 
this Court challenging the notice and for an order preventing the Commission- 
er to act upon the notice. 

In order to understand the question that we have to decide, it is necessary 
to look at the scheme of the Sales Tax Act. The scheme of the Sales Tax Act 
in many respects is very different from the scheme of the Inceme-tax Act. In 
erage terranes the Sales Tax Act an agsessee has not to pay tax in 
respect of the income for revious year. He pays tax in respect of the 
chargeable accounting year ‘beat In the second place, there is no notice which 
has to be served upon an assessee to file his return. The statute itself consti- 
tutes a notice which renders every registered dealer liable to make a return. 
The third distinction is that with the return an asseasee has to pay into the 
Government treasury the full amount of tax due from him under the Act accord- 
ing to the return that he has made. Therefore, under the Income-tax Act 
assessment proceedings are initiated by a notice, then follows a return, on the 
return an assessment order is passed, and after the assessment order is passed 
the assesses has to pay the tax. Under the Sales Tax Act the return is made 
obligatory under the’ Act itself and even the payment of tax according to the 
return 18 made obligatory. Therefore, the assessee has not to wait till the 
assessment order is passed before he becomes liable to pay tax. When these 
fundamental differences between the two Acts are recognised, the question that 
we have to decide will perhape assume simpler proportions. 

Let us turn to the relevant sections in the Sales Tax Act. Section 2(1) de 
fines ‘‘year’’ and that is the twelve months upto March 31, or, if the assesses 
has any other year,, according to his option, and in this case the year of the 
asseesee as pointed out is from July 1, to June 30. Then a. 4 is the charging 
section and it provides: 

“(1)(a) In Madhya Pradesh excluding the merged territories every dealer 
turnover during the year preceding the commencement of this Act exceeded the limits 


ia 


4 
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specified in sub-section (5) shall be liable to pay tax in accordance with the provisions 
of this Act on all sales effected after the commencement of this Act.” 
Then s. 8 is with regard to registration of dealers and in this case the agssessee 
is a registered dealer. Then we come to s. 10 which provides: 

“(1) Every such dealer as may be required so to do by the Commissioner by netice 
served in the prescribed manner and every registered dealer shall furnish such returns 
by such dates and to such authority as may be prescribed.” ' 


So it will be noticed that in the case of a dealer who is not registered, a notice 
has,to be served by the Commissioner and with regard to a registered dealer 
the section itself casts an obligation to furnish the return by such date and to 
such authority as may be prescribed. Section 11 deals with the returns made 
and sub-s. (1) provides: 9 

“If the Commissioner is satisfied that the returns furnished by a dealer in respect 
of any period are correct and complete, he shall assess the dealer on them.” 
It will be noticed that under this sub-section the act of the Commissioner is a 
formal act. The return having been made, the tax having been paid, the Com- 
missioner being satisfled with the return, he has to the formal order of 
assessment. Assessment in this case would be ire eae than appropriat- 
ing G on paid by the assessee to the revenue of the State. Then comes 
subs. (2): 

“If the Comraissioner is not so satisfled he shall serve the dealer with a notice 
appointing a place and day and directing him— ` 

A appear Py per pon oE Dy An Agi cated o Appar ii accordanes wie tha 
provisions of section 11-B; 

(H) to produce evidence or have it produced in support of the returns; or 

(Hi) to produce or cause to be produced any accounts, registers, cash memoranda 
or other documents as may be considered necessary by the Commissloner for the 
purpose.” 
Sv*that this notice would really initiate proceedings in a case where the Com- 
missioner is not satisfied with the return made by the asseasee. The Commis- 
sioner would want to either increase the amount of the tax, or correct the re- 
turn by including sales or deals which were not included in it, or in any 
other way amend or alter the return made by the assessee. In such a case it 
is obligatory upon him to serve this notice. Then sub-s. (3) provides: 

“After hearing the dealer or his agent and examining the evidence produced in 
compliance with the requirements of clause (ii) or clause (iti) of sub-section (2) and 
such further evidence as the Commissioner may require, the Commissioner shall assess 
him to tax.” 


Therefore, this assessment is different from the assessment under s. 11(1) in 
the sense that in the case of s. 11(1) it is a formal assessment as pointed out, 
and in the case of s. 11(8) it is an assessment after initiation of proceedings .by 
a notice under sub-s. (2) after examining the dealer and his agent and taking 
evidence. Then subs. (4) deals with best judgment asseasment and that sub- 
section applies if no returns are furnished or returns are not furnished pur- 
suant to the notice in subs. 2). of a. 11 or if he has not employed any proper 
method of accounting. Then sub-s. (5) deals with a case where the Commis- 
sioner receives information that a dealer who is liable to pay tax under the 
Act has failed to apply for registration and the Commissioner is given power 
to asseas such a dealer, but a period of limitation is fixed and that period of 
limitation is any time within three calendar years from the expiry of such 
period during which the dtaler was liable to pay tax. Then we come to s. 11-A 
which corresponds to s. 34 of the Incometax Act and deals with escaped 
assessment and the period of limitation is three years. The next section to 
which attention might be drawn is a. 12(2) which provides: 

“Before any registered dealer furnishes the returns required by sub-section (1) of 
Weetlon 10, he shall pay into a Government treasury in the prescribed manner the full 
amount of tax due from him under this Act according to such returns and shall furnish 

6 f 
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along with the rpturns, a receipt from such treasury showing the payment of such 
amount.” i 

Now, the position in this case is that the assesses has submitted his returns 
for the three relevant years. He has also paid the tax which is due according 
to him under s. 12(2), and the contention of the petitioner is that it is not 
competent to the Commissioner to issue a notice under s. 11(2) after the expiry 
-of a period of three years. It will be noticed that s. 11 in terms does not pro- 
vide for a period of limitation. We might in passing refer to the rules framed 
under this Act which seem to us to be inconsistent with the Act itself. It will 
be noticed that s. 11(1) does not require the serving of any notice by the m- 
missioner. The scheme of that sub-section is that if the Commissionereis satis- 
fied with the return he automgtically proceeds to assess the dealer. It is only 
in the case of his not being satisfled that the Act requires a notice to be served 
under s8. 11(4). When we turn to the rules, the heading of r. 31 is: 

“Notice under sub-sections (1) and (2) of section 1L On receipt of a return or re- 
turns required under rules 19, 20 or 22 from any dealer, the assessing authority shall 
serve on him a notice in Form XL” 


When we turn to Form XI, that Form also has the heading: ~ 
“Notice under sub-sections (1) and (2) of section 1L” 

But when we look at the contents of that Form, it really is intended to be a 
notice under sub-s. (2) rather than a notice under subs. (1). We fail to 
understand why any notice is necessary under s8. 11(1) if the Commissioner is 
satisfied with the return. It was suggested by Mr. Phadke (who appeared for 
the intervener) that the Commissioner should intimate to the asseasee the fact 
of his having made the order of assessment. We fail to appreciate why such 
an intimation is necessary. The asseasee having paid the tax and no notice 
having been served upon him under s. 11(2), it would necessarily follow that 
the tax that he paid was the proper tax and the assessing authority did not 
wish to initiate any further proceedings against him. Therefore, in our apj- 
nion, the only neceasary notice which is requisite and which has to be served 
by aie Commissioner is under s. 11(4) in the case of his not being satisfled 
with the return made by the assesses. . 

On the point of limitation, what has bean urged -before us is that we must 
import into s. 11(2) the limitation prescribed under s. 11(5) and s. 11-A. It 
is said that if the Commissioner cannot proceed against a dealer, who has not 
registered himself, beyond a period of three years and if the Commissioner 
cannot proceed with regard to an escaped assessment beyond the period of 
three years, it is inconceivable that the Commissioner could have the power to’ 
postpone the assessment of a dealer under s. 11(1) beyond the period of three 
years or that he could have the power to issue a notice under s. 11(2)- beyond 
a period of three years, and for the purpose of this contention strong reliance 
is placed on a judgment of the Bombay High Court in Comr. I.T. v. Narsee 
Nagsees & Oo.’ In that case a Division Bench of this High Court was dealing 
with the Business Profits Tax Act and to a certain extent the position that 
arose there was similar to the position that arises here. Section 11 of the 
Business Profits Act dealt with the issue of a notice for furnishing a return 
of busimess profits. That section did not prescribe any period of limitation. 
Section 14 ddalt with escaped assessment and that prescribed a period of limi- 
tation which was four years, and what the Court held was that looking to the 
scheme of the Act as a whole and reading the Act as a whole, the Court must 
import into s. 11 the period of limitation prescribed in s. 14, and in the course 
of the judgment it was pointed out at page 952: ° 

“In our opinion, every Act must be construed as a whole and the duty of the Court 
must be as far as possible to reconcile the various provisions of a statute.” 


Then further on at page 958: 
“Therefore, it is clear from s. 14 that the Legislature did not intend to put ay 
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assessee to the peril of an indefinite apprehension with regard to the payment of tax 
in respect of profits made under the Business Profits Tax Act. The* intention of the 
Legislature was clear that after four years of the end of the chargeable accounting 
period the assessea should not be proceeded against even if profits had escaped assess- 
ment or his profits had been under-assessed or he had obtained a relief to which he 
was not entitled. Inasmuch as s. 11 does not indicate any period of time with regard 
to the issuing of a notice, would it or would it not be right for us to import into s. 11 
the consideration which led the Legislature to fix a limitation of time for the purpose ' 
of issuing a notice under s. 14? If we were not to do that, we would arrive af this 
rather extreordinary conclusion that the Legislature while saving the subject from 
harassment of proceedings with regard to escaped assessment or under-assesament, per- 
mitted tht harassrment with regard to the very initlation of proceedings after the lapse 
of four years. It is contended that the period of four ayears mentioned in s. 14 supplies 
an important indication of what the period of limttation should be with regard to the 
issue of a notice under s. 11. If income which has escaped assessment can only be taxed, 
within four fears by reason of s. 14, then it must inferentially follow that Mcome must 
ee a a a a eae eee 
in s 14” 


What is urged by Mr. Kolah is that this ratio applie# in terms to the iu of 
this case. But there is an important distinguishing feature to which Mr. Abh- 
yankar has rightly drawn our attention. In the case just referred to, assess- 
ment proceedings had to be initiated by a notice under sg, 11 and what we in 
effect held was that after the period mentioned in s. 14 with regard to escaped 
assessment no proceedings for assessment can be initiated. Under the Sales 
Tax Act which we are considering, proceedings have not to be initiated in the 
sense in which they had to be initiated under the Business Profits Tax Act. 
Section 10, as we have already pointed out, casts a statutory obligation upon 
a registered dealer to’ furnish a return and also casts a statutory obligation 
under s. 12(2) to pay the tax. The return and the payment of tax have al- 
ray been done within the period mentioned in s. 11-A. Can it be said that 
e passing of the assessment order under s. 11 puta the asseasee to the peril 
of the apprehension that he would be liable to pay tax or additional tax? The 
peril to which we referred in the case of Narsee Nagses and which we said it 
was our duty to save the asseasee from, does not exist in this case. An order 
of assesament made under s. 11 at any time cannot possibly prejudice the 
assesses In any sense whatsoever. That order would not make him liable to 
pay any additional tax. That order will not put any further liability upon 
him. It would be merely a formal acceptance by the authority of the tax 
which the assessee has already paid, sai ere is no reason why in construing 
s. 11(1) we should import into it the period of limitation which the Legislature 
has incorporated in s. 11-A. The compelling necessity which drove us to do it 
in Narsee Nagsee’s case does not exist. But the position is different with re 
d to s. 11(2). Section 11(2) is in the substantial sense an initiation of 
esh proceedings by the Commigsioner. It is open to the Commissioner to be 
satisfied with what the assessee has done and pass an order under s. 11(1). 
But if he is not satisfied, then he initiates e re under a. 11(2) by 
issuing a notice. That undoubtedly is putting the assessee to the peril of the 
apprehension that as a result of the notice his tax might be enhanced. If the 
principle we have laid down in Narses Nagsee’s case is correct, then that prin- 
ciple would undoubtedly apply to the issuing of a notice under s. 11(2). A 
notice under s. 11(2), as we have indicated, would never be issued unless the 
Commissioner wished to initiate proceedings as a result of his dissatisfaction 
with the return made byethe assesses, and the initiation of those proceedings 
and the issuing of that notice might, and in all probability would, nian serious 
consequences for the assesses, 
The matter may be looked at from a different point of view. Our stention 
has been drawn to various authorities which have taken the view that if no 
ent has been made for any reason, even the inadvertance on the part 
of the assessing authority or omission on the part of the assessing authority, 
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it would constitute escaped assessment or under-assessment under s. 11-A, and 
what has been trged betore us is that if the asseasing authority fails to make 
the order of assessment, within three years under s. 11(1), then the income 
has escaped assessment and proceedings can only be taken under s. 11-A, which 
proceedings would be barred by limitation.) In our opinion, it is impossible to 
accept the epntention that when an asseasee has made a return and has paid 
tax and all that remains to be done is the appropriation of that tax to revenue, 
' it could be said of that return which bears the tax that that income has escaped 
assessment. Not only it has not escaped assessment, but it has actually borne 
tax and the tax hasbeen paid. It would be stretching the language of s. 11-A 
beyond the breaking point to suggest that in face of that return the income 
has escaped assessment. But the position is different with regard tos. 11(@). 
The very object of issuing a notice, we take it, is to try and see whether the 
asseasee is not liable to pay increased tax or to make sure that the asseasee has 
paid tax on the transactions which are liable to tax and that he has paid tax 
according to the provisions of the Act. Therefore, if the Commissioner as a 
result of the notice comes to the conclusion that the assesses is liable to pay a 
larger amount of tax than his return shows or which he has already paid, to 
that extent he would be seeking to assess and tax the turnover which has 
escaped assessment. Turnovers escape assessment in the senge that for three 
years they have not been assessed to tax and after three years the taxing autho- . 
rity is seeking to tax them. In that sense we agree with the contention that 
it could be said that the failure on the part of the assessing authority to tax 
oe aap would constitute an escaped assessment, within the meaning 
of a, 11- ; 

Therefore, the decision which we propose to come to fits in with the scheme 
of the Act and also with Narses Nagsee’s case to which reference has been 
made. With regard to s. 11(2) the Legislature has provided no period of 
limitation and it would be wrong on our part to add to that section or to 
rewrite that section by providing something which the Legislature advisedly 
has not done. Therefore, once the return has been made and the tax pred, 
there is no period of limitation for making the formal order under s. 11(1). 
We need hardly say that we expect of our public officers a sense of duty and 
responsibility. The Sales Tax Act is intended to tax business-men who are 
busy doing business and not waiting at the beck and call of Sales Tax Officers. 
It is, therefore, essential that assessment orders under the Sales Tax Act should 
be made as expeditiously as possible. Therefore, although we say that no 
period of limitation is preacribed under s. 11(1), we expect of Sales Tax Com- 
missioners & realisation that they should make the order, if they are satisfied, 
long before the period of three years and if they are not satisfied issue a 
notice under s. 11(2). If, on the other hand, a case arises for the issue of 
notice under s. 11(2), then it is clear that that notice must be issued within 
three years, because if the notice is issued after three years it would infringe 
the provision of s. 11-A because the Commissioner would be indirectly doing, 
if not doing directly, what the law prohibits him from doing, viz. to bring to 
assessment an escaped turnover which he could not do beyond the period of 
three years. 

Our attention was drawn to a decision of the Madhya Pradesh High Court 
which seems to have taken a different view. It is dur duty to look at that 
judgment, with respect, and indicate why we are not in a position to agree 
with the views taken by the learned Chief Justice and Mr. Justice Choudhuri 
in Regional Asstt. Commr. v. Ghanshyamdas.’ In the first place, we find that 
the attention of the learned Judges:was not drawn to the decision of the 
Bombay High Court in Narses Nagses’s case. The other reason why the learn- ` 
ed Judges came to the conclusion is that in their opinion the question of es- 
caped assessment under s. 11-A only arises after the first assessment has been 
made. In their opinion there could not be a case of escaped assessment unless 
there is an initial or ordinary assessment under the Act. With respect, this 

i , : 1 [1%8] A. L'R. M. P. 148. . A 


1402 THE BOMBAY LAW REPORTAR. (vou. LX. 


view is entirely contrary to the view of the Bombay High Court in Commissioner 
of Income-taz, Bombay v. Pirojbat Coniractor.1 There Sir John Beaumont, 
Chief Justice and Mr. Justice Rangnekar held that s. 34 of the Indian Income-tax 
Act is wide enough to include cases where no notice under s. 22(2) had been 
issued to the asseasee and his income had not been assessed at all under s, 28. 
Therefore, in order that s. 34 or s. 11-A should apply, it is not n&cessary 
there should be an initial asseasment and after that a discovery should be made. 
that some income has escaped assessment. These sections would equally apply 
if, in the first place, there was no assesament at all and it is found that the 
asseasee was liable to tax. \ 

We wil, therefore, answer the questions which have been submitted to us by 
the Division Bench of this Court. We will reframe the first question 
as follows: 

“Whether a notice can be issued under sub-s. (2) of s. 11 of the Act more than 
three years safter the expiry of the period for which it is proposed to make the 
assesament,” 
and answer the question in the negative. We will also reframe the second 
question as follows: è 

“Whether the assessment under sub-s. (1) of s. 11 can be made more than three 
years after the expiry of such period?”, 
and answer the question in the affirmative. 

We will, therefore, quash the two notices, exhs. O and F to the petition, issued 
by the Commissioner and also issue a writ of prohibition against the Sales Tax 
Commissioner prohibiting him from’ taking any proceedings pursuant to or 
under these notices. Petitioner to get the costs. 


~ 


Answers accordingly. 
APPELLATE CIVIL. 


Before Mr. Justice Datar and Mr. Justice V. S. Desai. 


THR MUNICIPALITY OF SANGAMNER v. RAJASTHAN MANDAL.* 

Bombay District Municipal Act (Bom. III of 1901), Secs. 59, 60, 47, 74 Constitution of 
India, Art. 276—Whether municipality governed by Act can impose theatre tax 
ie. tax on cinema show or performance of drama etc.— Whether under s. 60(a) muni- 
chpality must pass separate resolutions relating to selection of tar, preparation of rules 
and specification required by sub-s. (il)—Whether under s. 60(a) (ili) both the rules 
and the resolution must severally spectfy the exemptionsa—Municipality governed by 
Act whether can enhance existing taxres—-Theatre tar whether property within 
s. 60(a) (ill). 
Under s. 59(i)(b)(xi) read with s. 52(2) of the Bombay District Municipal Act, _ 
1901, a municipality governed by the Act can impose a Theatre tax after observing 
the procedure and after obtaining the sanction as required by cla (a) and (b) af 
s. 59 of the Act. 
Under a 60(a) of the Bombay District Mumicipel Act, 1901, the selection of the 
tax, the preparation of the rules and the specification as required by sub-cl (HH) need 
not be done tn one and the same resolution. The mumictpality may attend to these 
three matters by three separate resolutions passed at separate but General Meetings 
of the municipality. 
The words “shall by #ich resolution and in such rules specify” in s. 60(a)(i#) of 
the Bombay District Municipal Act, 1901, do not mean that both the resolution and 
the rules must severally specify the exemptions. It would be sufficient compliance 
ei ncaa tt ero ec Pec a ot a ules or ta the reealuition: 


1 (1936) 39 Bom. L. R. 128, s. o. (1987) 41 of 1984, from the decision of 8. G. J. D’Costa, 


Yee T. R. 338. Civil J 8. D., Ahmednagar, in Special 
*Dacided, July 3, 1958. First Appeal No: Civil Sult No. $8 of 1982. 
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» Gopal Mills Co. Ltd. v. Broach Bor. Mun, referred to. 
A. municipality governed by the Bombey District Munictpal Act, 1901, has power 
to enhance existing taxes which are validly imposed under « 59 of the Act. 
Cantonment BD, Poona v. Western India Theatres,’ agreed with. 
* For the: purpose of a Theatre tax, property as mentioned in s 60(a)(Hi) of the 
Bombay District Municipal Act, 1901, must be regarded as property upon which 
a,tax could be validly levied. 


Tue facta are stated in the judgment. 


Vithalbhat B. Patel and Bajni Patel, with G. 8. Barot, for the appellant. 
E. A. Jahagirdar, with R. B. Kotwal, for the respondent. 


Daraz J. On August 20, 1948, some Councillora of the Sangamner Munici- 
pality made a proposal to the President of municipality that pa no tax 
was being levied on the Madhav Chitra Mandir in regard to its shows a 
Theatre tax might be imposed with the permission of the Commissioner. They 
suggested that a tax of Ra. 2 be imposeg on every show of cinema, drama, 
circus, tamasha, etc. The} requested the President that their proposal be 
placed before the next meeting of the General Board. 

A Special General Meeting of the municipality was called on September 2, 
1948, to consider the aforesaid proposal. In that meeting it was unanimously 
resolved that the Theatre tax at the rate of Rs. 2 be levied as proposed by 
the Councillors. and sanction for the same be obtained from the Commissioner. 

On November 2, 1943, the Commissioner sent a reply through the Collector 
that he saw no objection to the levy of the proposed tax since it was permisible 
according to the previous orders of the Government issued on July 24, 1941, 
and on October 1, 1941. In his reply he mentioned that a copy of the Rules 
and Bye-laws which the municipality should adopt had been enclosed with the 
letter and he further stated that the municipality should be advised to adgpt 
the Rules and Bye-laws and submit them for the Commissioner’s approval T 
following the usual procedure. After the copy of the Rules and Bye-laws was 
received by the municipality, it appears that the municipality resolved to adopt 
these rules and accordingly they gave a public notice containing the proposed 
Rules and Bye-laws and directed that such public notice be exhibited at all 
prominent places in the town. This notice had been given obviously for the 
purpose of inviting objections to the proposed Rules and Bye-laws. On Decem- 
ber 7, 1948, the proprietor of the Madhav Chitra Mandir put in his objections 
to the proposed Rules and Bye-laws. He stated that it was very difficult to run 
a Cinema Theatre at the Taluka village like Sangamner and at a place far away 
from the railway station, and some time it was difficult even to realise an 
amount equal to the expenditure incurred m running a show. He finally stated 
if at all any tax was to be imposed, it should not exceed more than As. 8 on 
every show at Sangamner. The objections made by the proprietor of Madhav 
Chitra Mandir came for consideration before the General Meeting of the muni- 
cipality convened on January 13, 1944. On that day, the General Body con- 
sidered the objections and held that the objections did not deserve any consi- 
deration and accordingly further resolved that the Theatre tax should be 
levied at the rate of Rs. 2 per show and the final sanction of the Commissioner 
for the rules in respect thereof be obtained. This resolution speaks of obtain- 
ing sanction of the Commissioner for the rulea proposed, under s. 61 of the 
Bombay District Municipal Act of 1901. On January 19, 1944, the President 
of the municipality in accordance with the resolutiofi passed on January 13, 
1944, wrote to the Collector requesting him to move the Commissioner to accord 
his final sanction in the matter. In that letter it was mentioned that the 
objections which had been put in by the proprietor of the Madhav Chitra 
Mandir had been considered by the municipality and were held by it to be 
untenable. a 


; 
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On March 9, 1944, the Commissioner accorded his final sanction to the fol- 
lowing effect: s 

“the accompanying theatre tax rules and bye-laws as verbally corrected in this office 
are bad 


After the sanction was received by the municipality, the municipality ggain 
put up a public notice. That public notice is at exh. 56 and it states: 

“All the citizens of Sangamner are hereby informed that final sanction has been’ 

given for the amendments noted below in the Rules and Bye-laws of the Sangfamner 
Municipality as per letter No. Sangr. 6/14 dated 9-3-1944 of the Commissioner, Central 
Division, Poona.” 
This public notice was as on the earlier occasion directed to be exhibited at all 
prominent places in the municipal area, and @fter it was so exhibited there 
was & report made by the peon, who put up the notice at several places, on 
April 23, 1944. Thereafter the sanctioned tax, namely, the Theatre tax came 
to be levied with effect from April 24, 1944. 

In about March 1947, it ap that the municipality was finding that its 
expenditure was more than Sagas which it used to derive from rate- 
payers. Accordingly the General Body called upor? the Hxecutive Officer to 
make a report in regard to such taxes as could be increased and as could bring 
in more income to the municipality. The Executive Officer made his report on 
July 16, 1947. ‘The relevant portion of the report, which it is now necessary 
for us to notice, is para. 4 wherein it is stated that the Theatre tax per 
every show of a cinema, drama, circus, tamasha, ete, which was then levied 
was Rs. 2 and the Executive Officer recommended that it may be enhanced to 
Rs. 5 and he further observed that by such enhancement it would expect to 
increase the annual income to the extent of Re. 1,500. After this report was 
received by the General Body, the General Body passed another resolution on 
July 31, 1947. The subject of that resolution was the increase of the tax after 
gesing the budget. The General Body in its meeting resolved that Ra. 5 for 
each performance of a drama, cinema, show, circus, tamasha, ete., be imposed 
and sanction of the Commissioner obtained for the above rule, and this reso- 
lution was passed. Thereafter it appears that on November 19, 1947, the Com- 
missioner accorded sanction permitting the enhancement of the Theatre tax. 
On December 27, 1947, a public notice was given by the municipality calling 
for the objections to the enhancement of the Theatre tax. The public notice 
stated that the present rate was Ka. 2 and the proposed increase was Ra. 5 
and further stated that if there was any objection to the change proposed in 
rate or if any one had to say anything about it, the undersigned might be 
informed in writing in respect thereof within one month from the date of that 
notice. The notice was dated December 27, 1947. After this notice was pub- 
lished it appears that objections were given and they were duly considered by 
the municipality. Hxhibit 62 is another resolution passed by the municipality 
after the objections in respect of the Theatre tax were received by it. The 
municipality on considering the objections resolved,.to levy the increased tax 
at Rs. 4 per show instead of, as originally proposed, at Rs. 5 per show. This 
resolution was unanimously passed and a notice calling for the objections was 
directed to be published. Accordingly on April 8, 1948, a public notice was 
put up stating that the Theatre tax on each show which was Rs. 2 would be 
revised at Rs. 4 per show and the notice stated that if anybody wanted to 
object or had to say anything to the proposed revision of rates, the said objec- 
tions should be sent in writing to the undersigned within one month of the 
publication of this noticé. This notice was duly published on April 8, 1948. 
Thereafter the municipality again convened a Special General Meeting on 
June 7, 1948, and passed a resolution to the effect that proposals in respect of 
Conveyance Tax, Hotel Tax, Theatre Tax, Soda Lemon Shop Tax, ete., should 
be sent to the Commissioner for his final sanction. On July 29, 1948, the Com- 

waaissioner gave his final sanction to the increased theatre tax. The Commis- 
sioner stated in his letter that the Mevised rates of the following taxes fixed 


+ 
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by the Sangamner Municipality as shown in the accompanying statement were ° 

(1) Theatre Tax—-Rs,. 4 per show. 

(2) Conveyance Tax and others. 

After the sanction was received by the municipality, the municipality again 
put up a public notice on August 18, 1948. The public notice is at exh. 66 and 
is dated August 18, 1948, and it states that the revised rate of the theatre tax 
per show of drama, cinema, circus, tamasha, eto., is Rs. 4. The public notice 
furthgr stated that the revised rate will come into force from September 18, 
1948. In accordance with this publie notice, further directions were given by 
the municipality to exhibit this public notice at all prominent places of the 
town, and the report which is at exh. 78 states that public notices were affixed 
and published according to the order of ry en 18, 1948. As stated’ in the 
public notice, the revised taxation came into force on September 18, 1948. 

The plaintiffs are the proprietors of a cinema theatre known as ‘‘Rajasthan 
Chitra Mandir’’ since 1948. It may be noted that there is no evidence to show 
that they are in any way successors in title of the original Madfav Chitra 
Mandir which was in existence at the time when the first resolution of the 
municipality in the year 1948 was passed., In accordance with the rules relat- 
mg to the Theatre tax, fhe municipality recovered from the plaintiffs an 
amount of Rs. 9,116 as the amount of tax due from May 1, 1949, till April 80, 
1952.. Plaintiffs contend that the recovery of the tax thus made from them is 
illegal as the imposition of the tax is invalid and tra vires the powers of the 
municipality under the Bombay District Municipal Act of 1901. A notice was 
accordingly given to the defendant municipality on May 3, 1952, intimating 
the plaintiffs’ intention to file a snit for the necessary reliefs against it m the 
matter of the illegal recovery and for the necessary declaration and injunction 
regarding the imposition of the tax made by the municipality. The plaintiffs 
in their plaint have claimed for a declaration that the levy and collection of 
the impugned tax collected by the defendant with effect from April 24, 1944, 
are incompetent, illegal and wltra vires the provisions of the Bombay District 
Municipal Act of 1901 and the powers of the Sangamner Municipality théPe- 
under, and that the increase and enhancement in the rate of the levy and col- 
lection of the said tax with effect from September 18, 1948, are incompetent, 
illegal and wira vires the Sangamner Municipality. They have also asked for 
& permanent injunction restraining the defendant municipality from levying, 
collecting or recovering, and/or increasing or enhancing the said tax. Finally 
they have asked for the recovery of Rs. 9,116 together with interest thereon 
at 6 per cent per annum, till the date of realisation. The learned trial Judge 
held that the resolutions passed by the municipality on September 2, 1943, and on 
July 31, 1947, were illegal and «lira vires although, as I have referred to the 
reliefs claimed, these were not the reliefs which were expressly claimed by the 
plaintiffs. He, however, furthér held in favour of the plaintiffs that since the 
municipality failed to observe the preliminary procedure prescribed by s. 60 
the tax levied pursuant to the Resolution (Resolution dated September 2, 1943) 
must be held to be illegal and «Jira vires as contended. He also made a decree 
in favour of the plaintiffs for Rs. 8,644 with future interest at 6 per cent. per 
annum from the date of the suit till date of payment. 

It is against this decree that the municipality has come to this Court in 
appeal. The plaintiff has also filed cross-objections in regard to the reliefs 
which have not been granted by the trial Court. 

The first question that falls to be considered by us is whether the imposition 
of the Theatre tax in respect of which the Rules were sanctioned by the Com- 
missioner on March 9, 1944 (exh. 55) is ilegal and lira vires the provisions 
and powers of the municipality under the Rombay District Municipal Act of 
1901. Section 59 of the Bombay District Municipal Act of 1901, so far as 
material for our present purpose, states that: 

«any Munictpeltty— ` ' . 
(a) after observing the preliminary ure required by section 60 and , sP 
(b) with the sanction of the... and subject to such modifications or con- 


“4 
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ditions as under section 61 the...Commissioner...in according such sanction, deems fit, 
may impose, for the purposes of this Act... ‘ 

(xi) any other tax (not being a toll on motor vehicles and trailers, save as providid 
by s. 14 of the Bombay Motor Vehicles Tax Act, 1985)”. ’ 


Sub-section (2) of the said section says: 
“Nothing in this section shall authorise the imposition of any tax which theeState 
- Legislature has no power to impose in the State under the Constttution: 
Provided that a municipality which immediately before the commencement of thé 
Constitution was lawfully levying any such tax under this section as then in force, may 
coptinue to levy that tax until provision to the contrary is made by Parliament.” 


None of the items mentioned in s. 59 expressly mentions the Theatre tax as 
one of the taxes imposable by the municipality after observing the procedure 
and after obtaining the sanction as required b cls. (a) and (b) of that sec- 
tion. Item (24) refers only to any other tax, but there cannot be any doubt 
that the tax of the kind with which we are now dealing must be regarded as 
having been included in item (2s) of the section. It was undoubtedly a tax 
which was leviable on entertainments by the Provincial Legislature in view of 
the entry in list 2 in the 7th Schedule of the Government of India Act, 1935. 
If the said power of imposing such taxes vested in the Provincial Legislature 
under the Government of India Act, 1935, the municipality also could exercise 
such powers in view of item (a+) in cL (b) read with subs. (2) of s. 59. But 
the municipality would have such powers to impose such taxes if only the pre- 
liminary formalities laid down in s. 60 are followed. It is clear from s. 59 
that it is only after observing the preliminary requirements as laid down in 
s. 60 and with the sanction of the Commissioner that taxes may be imposed 
by the municipality. : 

It is contended by Mr. Jahagirdar that as the preliminary procedure requir- 
ed by s. 60 was not followed, the municipality got no power to impose the tax 
and, therefore, the eventual imposition of the tax as embodied in the rules though 
aapctioned by the Commissioner was invalid and ltra vires. He contends that 

e requirements of s. 60 are not complied with in the present case, and the 
reasons for this submission are that the Resolution (exh. 47) dated September 2, 
1943, did not itself prepare the rules, nor did it specify the particulars as 
required by sub-cl. (164) of cl. (a) of s. 60. I may at this stage set out the rele- 
vant portion of s. 60 which says: 


“Every municipality before imposing a tax shall observe the following preliminary 


procedure: 
(a) They shall, by resolution passed at a general meeting, 
(4) select for the purpose one or other of the taxes specified In section 59; 
(8) prepare rules for the purposes of clause (i) of section 48 prescribing the tax 


and shall by such resolution and in such rules specify, — 

(#4) the class or classes of persons or of property, or of both, which the municipality 
desire to make liable, and any exemptions which they desire to make; 

(iv) the amount for which, or the rate at which, it is desired to make such classes 
liable;”. . 


Now, the construction that Mr. Jahagirdar seeks to put upon this section is 
that the municipality by one and the same resolution passed at a General 
Meeting must not only select for the purpose one or other of the taxes specified 
in s. 59, but also prepare rules for the purposes of sub-cl. (4) of s. 46 preserib- 
ing the tax selected and further specify the particulars as required by sub- 
cl. (išsi) of cl. (a) of s. 60. He says that all these three matters must be attend- 
ed to in one and the same resolution, as otherwise the municipality would not 
be in a position to know the entire picture, which it is necessary for them to 
know, before they can select a tax and pass a resolution in respect of the tax 
so selected by them. Mr. Jahagirdar says that unless the rules are framed in 
the same meeting in which the selection of the tax is to be made by the muni- 

ality, it would not be possible forthe members of the General Body to know 


\ 
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what the tax would be like, to know how far it would affect the tax-payer and 
further to know what revenue it would bring in to the municipality. It is not 
easy to know how the preparation of the rules, if it is indeed possible to have 
such preparation of the rules, in the same meeting in which the selection of 
the pera ee P would ever help the members of.the General j 
resppnsibie to pass the resolution, to know the necessary particulars on which 
Mr. Jahagirdar has laid so much stress. We have ourselves looked into the 
-Tules, and on a perusal thereof, it would not be possible to have any idea as to 
how # would affect the person or the property on which the tax is to be levied. 
Further, as to how the tax-payer would react to such imposition of the tax and. 
as to what would be the revenue which such imposition of the tax would bring 
in to the municipality, in our view, the rules would not be any guidance to 
enlighten the members of the General Meeting of the municipality on these 
points. Therefore, it does not appear that this would be a relevant circum- 
stance for us to construe the section in the way in which it is sought to be 
construed by Mr. Jahagirdar. In our view what the section meanseis that the 
municipality by resolution passed at a General Meeting shall select for the 

urpose one or other of the taxes specified in s. 59 and the municipality shall 

resolution passed at a General Meeting prepare rules for the purpose of 

cl. (4) of s. 46 preseribinig the tax selected. In other words, the selection of 
the tax, the preparation of the rules and the specification as required by sub- 
cl. (s5) of cL (a) of s. 60 need not be done in one and the same resolution. 
Indeed it can be easily conceived in the nature of things that some time must 
necessarily elapse between the selection of the tax sought to be imposed and 
the preparation of the rules. The municipality may conveniently attend to 
these two matters by two separate resolutions passed at separate though General 
Meetings of the municipality. All what g. 60 j in our view, is that the 
tax must be selected by a resolution passed by the municipality in its General 
Meeting. Likewise, rules must be prepared by a similar resolution passed by 
the municipality in the General Meeting. Similarly, the words ‘‘such resolu- 
tion’’ occurring in the last sentence of sub-cl. (4) of cL (a) of s. 60 only magn 
& resolution answering the description of the General Meeting as mentioned in 
el. (a) of s. 60. It must be also a resolution passed at a General Meeing. It 
need not be, and some times indeed it cannot be, one and the same resolution. 
All what the words mean is that the specification as required by sub-cl. (s$) 
of cl. (a) of s. 60 must be made by a resolution passed at a General Meeting. 
Lf this ig the correct interpretation of s. 60, as we think it is, then we do not 
see any irregularity or illegality committed by the municipality in followmg 
the prelimi procedure laid down in that section. The first resolution 
exh. 47 dated September 2, 1943, makes a mention of the selection of the tax 
sought to be imposed and that tax is stated to.be the Theatre tax. The rate 
at which the tax is to be levied is also to be mentioned and this is stated to be 
at Ra. 2 per show. The class or classes of persons or the property which is 
sought to be made liable for the tax is also, in our view, mentioned in this reso- 
lution. Before we can understand the full implication of this resolution, we 
have necessarily to go to the proposal which was made by some of the 
councillors on August 20, 1943. The proposal clearly stated that a tax of 
Ra. 2 be imposed on every show of a cinema, circus, drama, tamasha, ete., and 
if the resolution makes a reference to this proposal, the resolution must be 
regarded as having specified the property in this case on which ‘the Liability 
was sought to be fastened by the municipality for their tax, namely, the 
Theatre tax. j 

Now, so far as this resolution is concerned, it is true that the exemptions 
mentioned in sub-cl. (4) of cL (a) of s..60 have not specified. Sub-clanse 
(44) states ‘‘any exemptions which they (the Municipality) desire to make.” 
In other words, the resolution and the rules are expected to specify any exemp- 
tions which the municipality desire to make. Now the argument that has been 
made by Mr. Jahagirdar in this behalf is that Rule No. 5 refers to some exemp- 
tions. Ryle No. 5 states: / ow 
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“No refund from the amount paid as such tax shall be made on any account. Pro- 
vided the Managing Committee may grant exemption from the paymtimt of the tax ar 
may sanction its refund, if already recovered, in cases in which the performances have 
been exempted by Government from the payment of the tax under the Bombay Enter- 
tainments Duty Act, 1923.” 


This rule does not refer to the exemptions which the municipality itself desires 
to make. It refers to such exemptions as have been given or may be given by. 
the Government under the Bombay Entertainments Duty Act, 1923. Therefore, 
_we do not think that there was any obligation on the part of the municipality 
when it passed the first resolution to specify the exemptions inasmuch as such 
exemptions were never desired to be made by the municipality at all. Assum- 
ing, however, that these were such exemptions which had to be specified by the 
municipality in their resolution, then we are of’the view that the rules which 
have been adopted by the municipality have expressly specified the exemptions 
m Rule No, 5. Sub-clause (si) of cl. (a) of s. 60 no doubt speaks that the muni- 
eipality shall by such resolution and in such rules specify the class or classes 
of persons or of the property or of both which the municipality desire to make 
liable and any exemptions which they desire to make, This, In our view, does 
not mean that such specification should be severally *made both in the resolu- 
tion and also in the rules adopted by the municipality. It would be a 
sufficient compliance of this clause if there is such specification m regard to the 
exemptions in the rules though we may not be able to find such specification 
mm the resolution. The words ‘‘shall by such resolution and in such rules 
specify’’ do not, in our view, mean that both the resolution and the rules must 
severally specify the exemptions. It would be enough if there is such specifi- 
cation either in the rules or in the resolntion. But in this case we may not 
even go so far. As I have already stated, after the copy of the rules and the 
bye-laws was sent by the Commissioner, the rulés and the bye-laws were adopt- 
ed by the municipality in a resolution at a General Meeting. Now, it is true 
that the resolution adopting the rules and the bye-laws sent by the Commis- 
sioner to the Sangamner Municipality is not upon the record. There is, 
however, some clear indication that the rules and the bye-laws sent over by the 
Commissioner to the municipality must have been adopted in a resolution 
passed at a General Meeting of the Municipality, (look at exh. 50.) It says: 

“All the citizens of Sangamner are hereby informed that it has been decided to amend 
the Rules and Bye~-laws of the Sangamner Municipality as shown below.” 
Now, there is another copy of this exhibit which has been supplied to us on 
behalf of the respondents, and that is to be found at page 87 of the paper book, 
and that copy translates the relevant portion as follows :— 

“ATl the people of Sangamner are informed that under No. Sangamner 6/14 dated 
2nd November 1943 of the Commissioner, Central Division, Poona, it is hereby resolved 
that the following amendments should be made in the rules.” 


These two copies show that there was a resolution which preceded the public 
notice by which the rules and bye-laws were adopted by the municipality. It 
is also pertinent to note that the original of it is in Marathi and the words 
employed are ‘sw qarë”. 

Mr. Jahagirdar has further contended that in the interest of justice it is 
necessary that we should call for a finding in this behalf as to whether in fact 
there was a second resolution which adopted the rules and bye-laws or at any 
rate, says Mr. Jahagirdar, it would be open to us to call upon the other side 
to make a statement before us as to whether in fact there was such a resolution 
which preceded the adoption of the rules and bye-laws and the publication 
thereof. We have considered this question with some anxiety, but we do not 
think that any such course is called for in the present case. Mr. Jahagirdar’s 
contention is that the selection, the preparation of the rules and the specifica- 
tion of the particulars as required by sub-cl. (4%) of cl. (a) of s. 60 should be 

e in one and the same resolution and if that is hia contention, then we do 
not see how the absence or presence df a separate resolution adopting the rules 
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and bye-laws wpuld-ever help him, and further, this ia more important, the 
plaintiff himaelf has clearly admitted in his plaint that-the rules and bye-laws 
were framed by it (the Municipality) and were published on November 19, 
1948, for the information of the public. This admiæion clearly means that 
the rules and bye-laws were framed by the municipality and if they were 
franted, they must have been framed by a resolution at a General Meeting 
„called for the purpose. Therefore, we do not see why we should either call 
for agfinding as to whether there was a second resolution or call upon the other 
wide-:to make a statement on that behalf. Our own view is that there was a 
second resolution adopting the rules and bye-laws and on our construction» of 
g. 60, it was permissible for the municipality even for the strict compliance 
with the preliminary procedure laid down in s. 60, to convene a separate Gene- 
ral Meeting and pass a resdlution adopting the rules and byelaws. If, 
therefore, there was such a resolution as indicated by exh. 50 and as is clear 
trom the admission of the plaintiff in his plaint, then it means that, there was 
a resolution which not only selected but prepared the rules and also made a 
specification as required by sub-cl. (ii) of cl. (a) of s. 60. In other words, 
the second resolution to which we are making a reference, complies with all 
the requirements as statel by Mr. Jahagirdar. It is one and the same resolu- 
tion which has selected, which has prepared the rules and which has specified 
the particulars. In Gopal Mals Co. Lid. v. Broach Bor. Mun.’ the learned 
Chief Justice had occasion to construe s. 75 of the Bombay Municipal Boroughs 
Act of 1925, which is in part materia with the present s. 60. A similar 
argument as now advanced before us was made in that case and the learned 
Chief Justice at page 307 stated: 

“...What is urged is that the resolution itself does not provide for the selection of 
the tax and the mòde of levying the tax as set out in the four sub-cla of s. 75(a). It 
is urged that the municipality must solemnly go through the procedure of setting out 
in the resolution what already appears in the rules. We have had occasion recently to 
decide that s. 75 requires a substantial compliance with the procedure laid down in Wast 
section. Failure to observe literally and technically what s. 75 requires would not be a 
breach of the tmportant requirements necessary under s. 75 before a tax can be tm- 
posed. The principle of incorporation by reference is a well accepted principle in sta- 
tates or documents, and if the resolution refers to the rules, then the rules must be 
deemed to have been incorporated tn the resolution. Therefore, Instead of solemnly set- 
ting out the rules over again in, the resolution, the resolution refers to the rules and 
makes the rules a pert of the resolution.” 


Here, in the present case, it-must be noted that what has been contended by Mr. 
Jahagirdar is that the imposition of -the tax has bean made bv not following 
the preliminary procedure laid down in s. 60. When he save this, he does not 
suggest that the municinality altogether ignored the provisions of s. 60 when 
it proceeded to impose the tax. All what he says is that the municipality did 
mot strictly act according to the letter of the provisions laid down in s. 60. 
We have held, on our interpretation, that there has been a strict compliance 
with the provisions of s. 60. and even assuming that there in no snch strict 
compliance, all what is required for this purnose is to see whether the nroce- 
dure has been followed substantially, and if there is substantial compliance 
with this procedure, then it is enough to empower the municipality to proceed 
to impose the tax. For theae reasons, we have no doubt in our mind that the 
imposition of the tax as made bv the municipality was perfectly lawful and 
valid and the learned Judge’s finding made in this behalf must, therefore, be 
get aside. _ 

Then Mr. Jahagirdar contends that the original tax came to be enhanced 
and the municinality had no power to enhance the tax even thongh validly 
imposed. In this connection he has called our attention to s. 47 which says: 


“Subject to the requirements of clause (a) of the proviso to section 48 every municl~ 
pality may, except as otherwise provided in clape (b) of the proviso of section 74, at ape 
1 (1885) 58 Bom. L. R. 300, 

L.R—8e, . 
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-time for any sufficient reason, suspend, reduce or abolish any existing tax by suspending, 
altering or rescinding any rule prescribing such tax under the provisions of clause (4) and 
of the first clause of the proviso to section 46.” 

Section 59, as we have already seen, refers to the power of the municipality to 
impose new taxes. Mr. Jahagirdar says that s. 47 only refers to the power of 
the municipality to suspend, reduce or abolish any existing tax. It doed:not 
speak of the power of the municipality to enhance the existing taxes. Section. 
74 may also be seen in this connection. It says: 

Whenever It appears to the: Previnnlal (Goverment ihat tha balance Of thas unite 

pabfund of any municipality is insufficient for meeting the expenditure incurred under 
section 175 or for the performance of any duties in respect of which they shall have been 
declared under section 178 to have committed default, the Provincial Government may by 
notification require the municipality to impose, withif the municipal district, any such 
tax specified in the notification as may be imposed under section 59 if no such tax is at the 
time imposed therein, or to enhance any existing tax in such manner or to such extent 
as the Provincial Government considers fit, and the municipality shall forthwith pro- 
ceed to impose or enhance in accordance with the requisition such tax under the provi- 
sions of this Chapter, aa ceca Ot es sammie Bee: bee eee ior 
purpose under section 60:” 
Section 74 says that the Provincial Government may require the municipality 
to impose any such tax specified in the notification or to enhance any existing 
tax. This section was considered in a recent decision reported in Cantonment 
Bd., Poona v. Western India Theatres', and the learned Judge Mr. Justice 
Bavdekar, who delivered the judgment of the Bench, was of the view that s 74 
proceeded upon the assumption that the municipality would have power to 
enhance the tax even ordinarily and that it provided only for the absence of 
a resolution which would come in the way of the municipality for: increasing 
the tax when Government required it to do so if that part of the section which 
says that the municipality ahould proceed as if a resolution of the munici- 
Dality had been passed for the purpose had not been enacted. With respect, 
we are in agreement with the interpretation put by Mr. Justice Bavdekar in 
that case. It is true that that case arose under the Bombay Municipal 
Boroughs Act, but Mr. Justice Bavdekar had necessarily to consider the relevant 
provisions of the Bombay District Municipality Act and the interpretation which 
is to be found at p. 59 of his judgment, appears to have been made after due 
consideration as he had to consider the effect of s. 74 while considering the 
other sections of the Bombay Municipal Boroughs Act and also of the Bombay 
District Munigipal Act of 1901. We, therefore, feel no hesitation in holding 
that the municipality had power to enhance the existing taxes. 

Then we have to consider what case the plaintiff himself has set up in re- 
gard to the imposition of the enhanced tax. This is all what he has stated 
in para. 6 of the plaint: 

“Plaintiffs further submit that the Increase and enhancement in the said tax made 

by the defendant-munictpality with effect from 18th September 1948 is also illegal and 
ultra vires the provisions of the District Municipal Act Inasmuch as the said Act empowers 
a mumictpality to suspend, reduce or abolish an existing tax but does not empower it 
to enhance an existing tax. Besides the rules framed and the resolution passed by 
Mior Ena U ee tn ala ene it or mich contoney wai ye anA Aid: own 
in the Act in this behalf.” 
Now, the point that has been put by the plaintiff is that the notice which was 
given by the municipality in regard to the amended rules is not a valid notice 
and therefore, cannot be said to have been given in strict compliance with the 
provisions of s. 60. In this connection the municipality gave the public notice 
exh. 60 on December 27, 1947. That was in regard to the proposed new rate 
of Ra. 5 per show and the notice stated : 

“If there is any objection to the above change in rate or if any one has to say any- 
thing about it, the undersigned may be informed in writing in respect thereof within 

~ ane month from the date of this RoN 


1 (1958) 58 Bom. L, R., 45. 
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Section 60, cL {¢) BAYS: 
Ace a aa caudate 
er to the amount or rate proposed, or to the class of persons or property to be made 


ne eee 


cation of the sald notice send his objection in writing to the munictpality,.. 
e the notice exh. 60 stated that if there was any objection to the above 


might be informed in writing in respect thereof within one month from the 


‘ date of this notice, the publication of this notice was made on January 


8, 
1948. Therefore, thia notice cannot .be regarded as having complied with the 
provisions of cl. (c) of s. 60, but it appears that after this notice was prblished, 
objections were in fact received by the municipality and after considering the 
objections, the municipality passed another resolution by which they reduced 
the rate from Re. 6 to Re. 4 and after this reduction they directed that a 
further public notice be issued and this public notice is at exh. 68. * It stated: 
“If anybody wants to object or has to say anything to the proposed revision of rates 
the said objections should be sent in writing to the undersigned within one month of 
the publication of this‘ noticg.” 
This notice, it need hardly be stated, is in strict compliance with the provisions 
of el. (c) of s. 60 as it states that objections should be sent in writing to the 
undersigned within one month of the publication of this notice. The date of 
thé publication of this notice was April 8, 1948. ‘Therefore, only because the 


first notice to which I have already referred was not in compliance with cl. (c) . 


of s. 60 of the Act, it does not, mean that the imposition of the increased tax at 
Rs. 4 per show was in any way invalid. It was also contended by Mr. Jaha- 
girdar that ‘the rules were not framed in connection with the increased tax. 
That does not appear to be so. Exhibit 59 refers to the resolution passed by 
the municipality regarding the enhancement in the rate of the tax. It states: 
“Ra. 5 far each performance of a drama, cinema show, circus, tamasha, etc. be levied 


‘and sanction of the Commissioner may be obtained for the above rule.” 


Further, when this rate was reduced on objections being received by the 
municipality, there was another resolution which says: 

-Alter due consideration of the objections in respect of the Theatre Tex, instead of 
the levy of Rs. 5 per show, tt should be Rs. 4 per show.” © 


This resolution clearly says that the municipality resolved to reduce the pro- 


posed revision of the tax at Rs. 5 to Rs. 4 per show. It shows that the: 


municipality wanted to adopt the rule wherein tey could enhance the rate 
of the tax at Rs. 4 instead of at Ra. 6. 
Mr. Jahagirdar then contends that:all the rules ehh o 


riginally existed 
‘and which had been sanctioned in -regpect of the original tax of Re. 2 should 


have been resubmitted for sanction. We do not see why all the rules should 
have been submitted for sanction of the Commissioner under s. 61, since all 
what was sought to be amended was only the rate in regard to a particular 
tax. Thus even in to the enhanced tax, we have got first the resolution 
amending. the rule, then the notice calling for the objections and after the 
objections were SS there was another resolution reducmg the proposed 
revision of Rs. 5 to Re. 4 per show. Then after this resolution a notice, again 
calling for objections, was given and thereafter the resolution was sent to the 


‘ Commissioner for sanction and then the Commissioner accorded his sanction. In 


other words, if we look at the relevant documents, it is clear that the proce- 
dure which has got to be followed by the municipality in imposing a new tar 
has been strictly followed even in the cage when they sought to enhance a tax 
which had already been imposed. 

Mr. Jahagirdar also antad that a show or a performance conld not be 
regarded as property which could be held liable under the rules and for the 
specification as required by sub-cl. (tt) of cl (a) of a. 60. It may be noted 


‘that it was in the competence of ae P cial Legislaturé to levy taxes on 


luxuries including entertainments, te Legislature speaks of levying 


change in rate or if any one had to say anything about it, the undersigned | 


8 


` 
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tax on sntartainmanty it must mean that entertainment for that purpose is 
regarded as property and in this case also when the specification speaks of the 
liability on property, we must regard a show of a cinema or a performance of 
a drama as property upon which a Theatre Tax as in the present case could be 
levied. We, therefore, think that for the purpose of a Theatre Tax, pro 

as mentioned in sub-cl. (w) of cl. (a) of s. 60 must be regarded as property 


upon which a tax could be validly levied. We, therefore, fat that the imposl-. 


tion of enhanced tax was also valid and legal, and no illegality is attached to 
it at 

Then, finally, Mr. Jahagirdar contended by a reference to art. 276 of the Con- 
stitutiog of India that the present tax could be interpreted to be a tax on trade 
and therefore was invalid in view of the provisions of art. 276. It must be 
noted that this point was not at all raised in the trial Court, nor even taken 
in the cross-objections filed by the plaintiff before us. Further, we do not 
think why, the plaintiff should be now allowed to make a case which was not 
even suggested in the lower Court either in the pleadings or at the trial and 
which we find by a reference to the plaint is clearly disclaimed by him. In 
the plaint in para. 10 it is stated that the plaintiffs did not admit that the said 
tax (The Theatre Tax) was a tax on professions, trfde or callings. If this is 


his case, then we do not see how it is open to Mr. Jahagirdar now to contend | 


that the tax which ia now sought to be impugned is in fact a tax on trade and 
therefore, offends the provisions of art. 276 of the Constitution. Further 
it is open to Mr. Jahagirdar to raise this contention for the first time before 
us, then we do not see that there is any substance in this point. It has been 
conceded, and, in our opinon rightly, that the Theatre Tax is an entertainment 
tax. If an authority in this behalf were needed it is to be found in a 
judgment of this Court which is reported in Cantonment Bd., Poona v. Western 
ndia Theatres.’ If, therefore, the municipality has proposed and in fact has 
imposed a tax which is designated as ‘‘Theatre Tax’’ and which is imposed 
zpen entertainments, then we do not see how it can be now again regarded aa 
a tax on trade. The plaintiff has not stated that he is a trader in the business of 
running cinema shows. Even assuming that he has stated so, we do not see 
how the imposition of a tax on entertainments could ever be regarded as an 
imposition of a tax on his trade. Both the Constitution and the 7th Schedule 
of the Government of India Act make it clear that a tax on trade which is 
mentioned as a separate item is different from a tax on entertainments which 
is mentioned as a distinct item both in the Act of 1985 and in the present Con- 
stitution. What is sought to be imposed by the municipality in this case is a 
tax on the entertainments and not a tax on trade. That this is so is also clear 
from the rules of the municipality. Rule No. 2 says that 
' “the tax shall be collected on each performance before the performance begins from 
the Proprietor, Secretary or Manager of such drama, cinema, circus, tamasha or other 
theatrical and shows.” 
Tf such a tax could be collected from a Secretary who arranges a drama, cinema, 
circus or tamasha, then it could not be said that the collection was being made 
from the Secretary in respect of his trade. Therefore, we have no doubt in 
holding that this Theatre Tax was a tax on the entertainments and had nothing 
to do either with calling or the trade of the person from whom the tax is being 
collected. Accordingly we do not see any substance in this point. 

Mr. Patel for the appellant also stated that a substantial portion of the 
claim was barred by time inasmuch as the present suit had not been instituted 
as required by s. 167A of the Bombay District Municipal Act. In this connec- 
tion he relied upon a decision of this Court in Mumcipalty of Chonda 
v. Motilal.2 In view of our finding, on the merits of the case, we do not think 
jt is necessary for us to go into the question of limitation. Accordingly, we 
set aside the decree of the lower Court and allow the appeal with costs through- 
out. Cross-objections are dismissed with costs. 

- Appeal allowed. 

1 (1958) 56 Bom, L. R. 45. 2 (1057) 60 Bom. L. R, 48. 
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Before Mr. Justice Datar and Mr. Justice Tarkunde. 


STATE v. DEVAKINANDAN KANHYALAL AGARWAL. — 
Indiag Penal Code (Act XLV of 1860), Secs. 405, 406, 477A, @8—Indian Trusts Act (II 
of 1882), Secs. 94, 80, 88—Partner whether can be held guilty of criminal breach of 
trust under $. 406 in respect of partnership asset—Scope of s. 477A whether extends 
tÊ persons who act in capacity of clerk, officer or servant—Accused working partner 





entries made in partnership accounte—Whether accused can be tried fore offences 
under se. #6 and 447A. e 


A partner in a partnership firm can be held to be guilty of criminal breach of 

trust within a. 405 of the Indian Penal Code, 1860, in respect of a partnership asset. 
The scope of s. 477A of the Indian Penal Code, 1860, is not confined to persons 
who are employed in the capacity-of a clerk, officer or servant but it extends to 
persons who act in those capacities. 

The accused, who waf the working partner and manager of a partnership firm, 
was in charge of the assets of the partnership, and accounts of the partnership were 
written at his dictation. Under the terms of the partnership agreement he was 
debarred from making any withdrawals for personal use before the settlement of 
accounts at the end of the year. The accused misappropriated a certain amount 
belonging to the partnership and for this purpose he brought about false credit 
and debit entries in the books of account of the partnership showing that he had 
paid a certain amount to his financing partners. On the question whether the 
accused could be tried for criminal breach of trust under s. 406 of the Indian Penal 
Code and for falsification of accounts under s. 477A of the Code:— 

Held, that the accused was entrusted with dominion over the assets of the part- 
nership, that he had misappropriated the amount belonging to the partnership, fhat 
the fact that he had brought about a false debit entry to make it appear that he 
had peid the amount represented by that entry to his financing partners made it 
clear that his intention was dishonest, and, that, therefore, the accused could be 
convicted under s. 408: : 

Emperor v. Jagannath Raghunathdas; followed. 
Bhuban Mohan Rana v. Surendra Mohan Das," dissented fram. 

Jaikrishna v. King Emperor,’ Queen v. Okhoy Coomar Shaw, Piddocke v. Burt! 
and Venkata Reddy v. Venkata Reddy,’ referred to; and 
that as the terms of s. 477A of the Code apply not only to a clerk, officer or ser- 
vant, but also to a person “acting in the capacity of a clerk, officer or servant”, 
the accused who, as a working partner and manager of the partnership, was acting 
in the capacity of a servant of the partnership, was liable to be punished under 
s. 477A for the falee entries caused to be made by him: 

Emperor v. Lalloo,’ followed. 
Hart Prasad v. The State’ dissented from. 
Legal Remembr., Bengal v. Ludur Chandra,’ referred to. 


Tre facts are stated in the judgment. 


V. H. Gumaste, Assistant Government Pleader, for the State. 
J. D. Dholakia, for the complainant. 
V. H. Kamat (appointed), for the accused. 


* Decided, August 13, 1958. Criminal 1952] 2 Cal. 28, T. B. 
“No. 418 of 1958, from the order of tal 1950] we 879. 
IInd Additional Sessions 1874) 13 Bong. L. R. 307, ¥. B. 
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TaRKUNDE J. This appeal by the State is directed against the acquittal of 
the respondent of offences under ss. 406 and 477-A, Indian Ptnal Code. The 
respondent was convicted of these offences by the Judicial Magistrate, First 
Class, Poona Cantonment, who sentenced him under s. 406, Indian Penal Code, 
to rigorous imprisonment for six months and a fine of Rs. 200, in default, rigorous 
imprisonment for two months, and under s. 477A, Indian Penal Code, to rigerous 
imprisonment for six months and a fine of Rs. 100, in default, rigorous imprison- 


ment for one month. The substantive sentences were ordered to run cone tly.’ 


In appeal, the Additional Sessions Judge, Poona, set aside the order of conviction 
and sentence and acquitted the respondent. 

Shortly stated the prosecution case was as follows. Karsandas Bhanji, the 
complamant in this case, and Nevrekar are partners of a firm in Bombay call- 
ed ‘‘A. Harish & Co., Bombay.” In 1955 thoy agreed with the respondent 
(who will hereafter be referred to as the accused) to start another partnership 
in Poona. Business of this partnership was started in Poona on April 24, 
1955. A few days later, on April 28, 1955, a partnership deed was executed 
between the three partners. The partnership deed provided that all the capi- 
tal of the firm was to be supplied by Karsandas Bhanji and Nevrekar, who 
were to be the financing partners. The accused was éo be the working partner 
and was to manage the shop of the firm in Poona. The business of the part-. 
nership was of supplying oats, barley, gram, etc. to stable owners and farts 
owners in Poona and to wholesale dealers. The financing partners were 
to receive interest at 74 per cent. on the capital invested by them, and they 
were also entitled to 76 per cent. of the profits, the accused being entitled to 
the remaining 24 per cent. of the profits. The losses were also to be shared 
in the same proportion. The financing partners were given the liberty of 
withdrawing any part of the capital invested by them. But there was a clause 
in the partnerahip deed which provided that till the annual accounts were 
made up, none of the A sae were entitled to withdraw any amount from the 
partnership by way of monthly withdrawals. The name of this partnership in 
PoOna was to be ‘A. Harish & Co., Poona”. The prosecution case was that 
initially the accused sent copies of bills and invoices to the financing partners, 
but later on stopped doing so. The financing partners wrote letters asking for 
the copies, and Piin pa asking the accused to show them the accounts of the 
partnership, but the accused avoided compliance on one pretext or another. 
On November 7, 1955, the financing partners came to Poona, and there they 
closed the account of the partnership which had been opened in the Dena Bank, 
Poona. Sometime later the complainant is alleged to have found that a cheque 
sent by a customer of the firm was presented by the accused for collection in 
his personal account. A complaint was then lodged with the police in Bombay, 
and the account books of the Poona firm were attached. On inspection of the 
accounts, the complainant found that there was a false entry in the accounts 
showing that an amount of Rs. 10,000 was paid to the financing partners on 
November 7, 1955. Hence he lodged a complaint under s. 406, Indian Penal 
Code, against the accused at the cantonment police station, Poona. He also 
got the account books audited. Im the course of investigation, it was found 
that in order to show that the cash balance on hand on November 7, 1955, was 
more than Ra. 10,000, two false credit entries were made in the accounta, one 
of Rs. 633-8-0 on November 2, 1955, as an amount received from one R. R. 
Komandur, and another of Rs. 2,611-8-0 on November 3, 1955, as an amount 
received from L. W. Marable. It was also found during the investigation that 
the actual amount misappropriated by the accused in this manner was Ra. 6,756. 
Accordingly the accuse was tried for criminal breach of trust under s. 406, 
Indian Penal Code, in respect of the amount of Rs. 6,755, and for falsification 
of accounts under s. 477A, Indian Penal Code, in respect of three items, namely, 
the credit entry of Rs. 683-8-0 dated November 2, 1955, the credit entry of 
Rs. 2,611-8-0 dated November 3, 1955, and the debit entry of Rs. 10,000 dated 
November 7, 1955. 
~The accused denied that he was A oartaer of the complainant and of Nevre- 


\ 


J 1988.) '. % SPATE 0. DEVEINANDAN (a.ct.s.)—Tarkunde J. 1415 


kar at the relevant time. He claimed that the complainant and Nevrekat back- 
ed out of the partnership which was initially formed, that thereafter the shop 
in Poona was of his exclusive ownership, and that the relations between him and 
the complainant and Nevrekar were of. debtor and creditors.. He-also claimed 
that an amount of Re. 10,000 was in fact paid to the complainant and Nevrekar 
on November 7, 1955, and that-neither the debit entry of Ra. 10,000 nor the two 
credit entries were false. ` T 

On the evidence, the learned Magistrate who tried the accused came to. the 
concfusion that the accused was a partner of the complainant and Nevrekar as 
alleged by the p rosrou non, He also held that no amount was paid to the com- 
plainant and Nevrekar on November 7, 1955, and that the accused misappro- 
priated an amount of Ra. 6,755 belonging to the firm. He also came to the 
conclusion that the three entmies in respect of which the accused was charged 
were false entries, and that these entries were made on the direction of the ac- 
cused at a time when the accused was managing the affairs of the firm and was 
acting as a servant or offleer of the firm. Accordingly, the learned Magistrate 
convicted the accused and sentenced him as stated above. 

On appeal, the learned Additional Sessions Judge, Poona, confirmed all the 
findings of fact of the trial Magistrate. He held that the accused had, to put it 
in his words, ‘‘swallowed the balance of the amount of Rs. 6,755.’’ He also 
held that the three entries mentioned above were false entries. The reason why 
he acquitted the accused was that according to him, on the facts proved, no 
offence could in law be said to have been committed. He held that no offence 
of criminal breach of trust under s. 406, Indian Penal Code, was committed, 
because the accused was, along with the other partners, a co-owner of the part- 
nership property, and that he could not be regarded as having been entrusted 
with that property. Following a decision of the Full Bench of the Calcutta 
High Court in Bhuban Mohan Hana v. Surendra Mohan Das,' he held that a 
partner cannot be convicted of criminal breach of trust in respect of ership 
property, unless it is shown that there was a special agreament by which he was 
en by his co-partners with that property, and that in the present cafe no 
such special agreement had been established. The reason why the learned Addi- 
tional Seasions Judge acquitted the accused of the offence under s. 477A was 
that a partner could not be said to have been employed as a clerk, an officer or 
a servant of the firm and that in any case ‘‘the special status of the accused as 
the manager or clerk for writing and maintaining the accounts has not been 
proved by the prosecution. ”’ 

Before dealing with these questions of law, it is necessary to state that we 
heard Mr. Kamat on behalf of the accused on the questions of fact decided by 
the Courts below. After hearing Mr. Kamat on these points, we are satisfied 
that the findings of the Courts below are correct. Mr. Kamat urged in parti- 
cular that the lower Courts were wrong in holding that the amount of Rs. 10,000 

~ was not paid by the accused to the financing partners on November 7, 1955. 
Mr. Kamat drew our attention to the admission of the complainant in his cross 
examination that he had been paid thousands of rupees by the accused, and that 
he had not passed receipts for the amounts so paid to him. Mr. Kamat, there- 
fore, argues that the mere absence of a receipt for Rs.: 10,000 should not be 

ed as a circumstance sufficient to disbelieve the statement of the accused 

that Rs. 10,000 were in fact paid to the financing partners on.November 7, 1955. 
There were, however, several reasons why the Courts below came to the conclu- 
sion that no amount was paid to the financing partners on that day. In the 
first p the real balance in the accounts of the partnership on that day was 
leas than Re. 10,000, because the credit entries made 1} favour of R. R. Komandur 
and L. N. Marable were false. Moreover, although there might haVe initially 
‘been relations of confidence between the accused on the one hand and the 
financing partners on the other, the confidence had been shaken and the rela- 
tions between them had already become strained before the financing partners 
visited Poona on November 7, 1955. Thisyia clear from a large number of letterg 


1 [1952] 2 GAL 38, r. 2. 
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written by the complainant to the accused prior to November 7, 1955. Copies 
of those letters were produced in evidence, and the statement*of the accused 
that he had not received any one of those letters was disbelieved by the Courts 
below. We are, therefore, satisfied that the findings of the lower Courts that 
no amount was paid to the financing partners on that day, and that the debit 
entry of Ra. 10,000 was false, are amply borne out by the evidence on regprd. 
We have also heard Mr. Kamat on some of the other findings of fact, but since 
we agree with the conclusions of the Courts below as well as the reasons in ' 
support thereof, it is not neceasary to deal with them any further. : 

n the question whether a partner can be held to be guilty of criminal breach - 
of- in respect of a partnership asset, we have a ‘direct authority of this 
Court iñ Emperor v. Jagannath RagAunathdas.! In that case a Division 
Bench came to the conclusion that the words of s.°405 of the Indian Penal Code 
are wide enough to cover the case of a partner. It was held that where one 


. partner is given authority by the other partners to collect moneys or property 


4 


of the firm; he is entrusted with dominion over that property; and if he dis- 
honestly misappropriates it, he comes within s. 405 of the Indian Penal Coda. 
The judgments of the learned Judges composing the Bench contain a note of 
caution that where a partner is prosecuted for crimimal breach of trust, it is 
usually very difficult to prove a dishonest intent which is an essential ingre- 
dient of the offence, because in many cases it is impossible to say what share 
the partner may have in the net assets of the partnership on dissolution and 
accounts. It was, however, laid down that if the dishonest intent was clearly 
established, there was no reason why a partner could not be convicted of criminal 
breach of trust im respect of a partnership asset. 


It is not a little surprising that the learned Additional Seasions Judge does 
not refer in his judgment to the above decision, though it was expressly relied 
upon in the judgment of the trial Magistrate. t is more, in the judgment 
of the Full Bench of the Calcutta High Court in Bhuban Mohan Rana 
v, Surendra Mohan Das, the aforesaid Bombay decision has been mentioned 
and to some extent dissented from. Under the circumstances it was clearly not 
open to the learned Additional Seasions Judge to rely upon the Calcutta case 
and not even refer to a decision of this Court by which he was bound. 


We are ourselves bound by the decision of the Division Bench of this Court 
in Emperor v. Jagannath Raghunathdas. Applying the principles laid down 
in that decision to the facts of the present case, there is no donbt that the 
accused is guilty of criminal breach of trust and is liable to be punished under 
s. 406, Indian Penal Code. He was the working partner and was in of 
the assets of the partnership in Poona. He was debarred by the terms of the 
partnership agreement from ing any withdrawals for personal use before 
the settlement of accounts at the end of the year. He was, therefore, entrusted 
with dominion over the asseta of the partnership. There is also no doubt that 
he misappropriated an amount of Rs. 6,755. The fact that he brought about 
a false debit entry of Rs. 10,000 to make it appear that he had paid that 
amount to his financing partners makes it clear that his intention was dishonest. 
That being sọ, he is clearly guilty of criminal breach of trust under s. 406 of 
the Indian Penal Code. 

Mr. Kamat, however, has urged that this Bombay decision has been disapprov- 
by a Judge of the Nagpur High Court in Jatkrishna v. King-Emperocr,? as well 
as by a Full Bench of the Calcutta High Court consisting of five Judges in the 
aforesaid case of Bhuban Mohan Hana v. Surendra Mo Das, and that we 
should refer the question jnvolved to a Full Bench. This Calcutta. Full Bench 
case, Mr. Kamat urged, partially disapproves an old Calcutta Full Bench deci- 
sion, Queen v. Okhoy Coomar Shaw, on which this Court relied in Emperor 
yv. Jagannath Raghunathdas. After carefully going through the judgments 
in which the Bombay case has been dissented from, we have, with great res- 

1 (1981) 88 Bom. L. R. 1518. 3° (1874) 18 Bang. L. R. 307, r.m. 

{> [1980] Nag. 379. A i crc 
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pect, come to the conclusion that there is no reason why we should suggest any 
departure front the view adopted in the Bombay case. 

The reasons why a partner cannot normally be regarded as being entrusted 
with the assets of the partnership have been very exhaustively given in the 
judgments of the learned Judges who decided the case Bhuban Mohan Rana 
v. Aurendra Mohan Das. The principal judgment in the case was delivered by 
Harries C.J., and supplementary judgments were delivered by P. B. Mukharji J. 


' and Banerjee J. The main reason given in the judgment of Harries C.J. in 


support of his conclusion was that a person cannot be entrusted with property 
of which he is a co-owner, that a person can be entrusted with only such pro- 
perty as does not belong to him. The learned Judge relied on the decision. in 
Piddocks v. Burt,’ in which Chitty J. held that one partner receiving assets 
of the partnerahip on account of himself and his co-partners was not lable to 
imprisonment under s. 4(3) of the Debtora Act, 1869, as a person acting in a 
fiduciary capacity. In the course of his judgment, Chitty J. observed that 
when a partner receives money belonging to the partnership on “account of 
himself and his co-partners, he does not receive it in a fiduciary capacity. 
Further reliance was placed by Harries C.J. on the fact that at common law 
in England a partner ceuld not be charged with either larceny or embexzle- 
ment of partnership property, and that an amendment had to be brought 
about in the Larceny Act so as to create a legal fiction that when a partner 
steals or embezzlea partnership property, he ia to be treated as if he was not 
a co-owner of the property. Since a corresponding provision is not made in 
the Indian law, Harries C.J. concluded that a partner cannot be convicted of 
criminal breach of trust in respect of property belonging to the partnership. 
This conclusion, however, was qualified by the statement that there can be a 

special arrangement between the partners, by virtue of which one of them 
mehi be entrusted with property, or with dominion over it. The nature of 
such special arrangement between the partners was not defined in that decision, 
but it appears from the judgment of Harries C.J., and from the supplemenjary 
judgments of P. B. Mukharyji J. and Banerjee J. that the arrangement between 
the partners must either amount to converting a a particular partnership pros 
perty into the separate property of a partner, or to eonferring on one of the 
partners the sole right to the possession of that property. If we were to apply 
this test-to the present case, it must be held that although the accused was the 
working partner and was in exclusive possession of the assets of the partner- 
ship, he was not given the sole right to the possession of the assets, nor was he 
excluded from the joint ownership of the assets. It would, therefore, appear 
that on the view taken by the Calcutta High Court the accused in this case 
cannot be convicted of criminal breach of trust. 

We are, with the greatest respect, unable to agree with the view that a person 
cannot be entrusted with any property of which he is a co-owner, or in Lege 
he has some beneficial interest. It oe to us that it is not safe to rel 
English decisions in construing the scope of s. 405 of the Indian Penal 
nor is it proper, with great respect, to construe that section with reference ic 
the English common law. In English law there was, and there is, no specific 
offence of criminal breach of trust. To be an offence, criminal breach of trust 
must in English law fall within the definitions of larceny or embezzlement. 
These definitions were initially very narrow, and had to be ually enlarged 
by judicial decisions and Parliamentary enactments. We that a similar 
view about the unhelpfulneas of English preeedents and common law princi- 
ples in ascertaining the scope of s. 405 of the Indian Penal Code was adopted 
by a Judge of the n High Court in Venkata Reddy v. Venkata Reddy.2 

Section 405 applies in terms to any person who is ‘‘in any manner entrusted 
with property, or with any dominion over property.’’ We are unable to see 
pene in principle a partner, being one of the co-owners of partnership property, 

ot te entrusted with that property or with dominion over it. The view 
Geis eas bee eee to certain provisions of the Indjan ° 


1 (1804) 1 Oh. M3. ' 2 [191] A L R. Rang. 342. 
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Trusts Act which provide or assume that a partner in possession of partnership 
property isin the position of a constructive trustee. Sections 80 to 96 of tha 
Indian Trusts Act deal with constructive trusts, and s. 94 provides as follows :— 

“In any case not coming within the scope of any. of tha preceding sections, where 
there is no trust, but the person having possession of the property has not the whole 
beneficial interest therein, he must hold the property for the benefit of the peyeons 
having such interest, or the residue thereof (as the case may be), to the extent necessary 
to satisfy their just demands.” 
It seems obvious that when a partner is in possession of the property belonging 
to the partnership, he ‘‘has not the whole beneficial interest therein’’, and 
thereforg s. 94 casts upon him the duty of holding the property or the residue - 
thereof for the benefit of the other partners to the extent necessary to satisfy 
the just demands of those other partners. This section is to be read with s. 80, 
which provides that*an obligation in the nature of a’ trust is created in cases 
covered by, ‘‘the following sections,” including s. 94. A reference may also 
be made to s. 88, which provides: . 

“Where a trustee, executor, partner, agent, director of a company, legal adviser, or 
other person bound in a fiduciary character to protect the Jnterests of another person, 
by availing himself of his character, gains for himself any pecuniary advantage, or where 
any person #0 bound enters into any dealings under circumstances in which his own 
interests are, or may be, adverse to those of such other person and, thereby gains for 
himself a pecuniary advantage, he must hold for the benefit of such other person the 
advantage so gained.” 
This section, although it does not apply directly to partnership assets’ in the 
possession of a partner, does indicate that a partner is ‘‘bound in a fiduciary 
character to protect the interests of another person.’’ Jlustration (d) to that 
section is in the following terms :— 

“A. a partner, buys land in his own name with fumds belonging to the partnership. 
A holds such land for the benefit of the partnership.” 
This illustration shows that a partmer, when he buys land with the funds of 
«the partnership, becomes a constructive trustee of the land for the benefit of 
the partnership. If that is so, it is difficult to suppose that he was not initially 
a trustee of the funds with which the land was purchased. These provisions 
do not appear to have been noticed in the Calcutta case and the other cases to 
which we have been referred. Since we agree with the view expressed in 
Emperor v. Jagannath Raghunathadas, we do not see any reason why the ques- 
tion arising in this case should be referred to a Full Bench. 


It may be added that if we had come to the conclusion that the accused in 
this case could not be convicted under s. 406, Indian Penal Code, of criminal 
breach of trust, we would have nevertheless convicted him of criminal misappro- 
o under s. 403, Indian Penal Code. Illustration (c) to that section is as 

ollows :— i 

“A and B being joint owners of a horse, A takes the horse out of B's possession, 
intending to use it. Here, as A has a right to use the horse, he does not dishonestiy 
misappropriate it. But, if A sells the horse and appropriates the whole proceeds to his 
own use, he is guilty of an offence under this section.” 
The illustration shows that a co-owner might criminally misappropriate pro- 
perty, which he owns jointly with others. It appears from the judgment of 
P. K. Mukharji J., in the aforsaid Calentta case Bhuban Mohan Rana v. 
Surendra Mohan Das, that according to the view of the Calentta Full Bench 
a partner cannot be conyicted even of criminal misappropriation in respect of 
ey aay ee Referring to illustration (c) to s. 403, P. B. Mukharji J. 
Baye (p. 40) :— 

iio partnership: Secount is a general account end is not panfined tos spaciiied 

PO E RE E E E E 


* With great respect, the misappr@priation which a partner may commit 
is necessarily of specific property, the fact that the partnership account is 
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a general acconnt has relevance only to ‘the existence of dishonest intention 
of the partner? and not to whether the property is specific and is jointly owned. 
The learned Judge has observed in another part of his judgment that partner- 
ship property is not a specific and ascertainable property, but is of an equi- 
vocal and problematic nature until dissolution and-accounts. ‘It seems to us, 
With great respect, that partnership property is specific and ascertainable, and 
what is ee and problematic is not partnership property, but the net 
` share which a particular partner may get on dissolution and accounts. How- 
, evef, since we hold that the accused in this case can be convicted under s. 406, 
Indian Penal Code, it is not necessary to consider further why he could pave 
been convicted under s. 408, Indian Penal Code, if the fact of entrustment had 
not been established. x 

On the question whether a‘partner can be guilty of an offence under s. 477A, 
there is another authority of a Division Bench of this Court, to which also no 
reference has been made by the learned Additional Sessions Judge. In 
Emperor v. Lalloo,’ it was held that where a partner in a firm is &ppointed as 
such to manage the business of the firm or to write its accounts, he acts as its 
servant; and if he falsifies accounts, he is liable to be punished under s. 477A 
of the Indian Penal Cede. In the present case, the accused was a working 
partner. He was appointed as a partner to manage the business of the firm 
in Poona. The other partners were in Bombay. As a working partmer and 
manager of the firm, it was the duty of the accused to maintain the accounts 
of the firm in Poona. The accused himself says in his statement under s. 342, 
Criminal Procedure Code, that he used to write accounts, and that pucca ac- 
counta were kept from the ‘kachka accounts written by him. Evidence was also 
produced of the person who actually wrote the accounts and he deposed that 
the accounts were written at the dictation of the accused. The terms of’s. 477A, 
Indian Penal Code, apply not only to a clerk, officer or servant, but also to a 
person ‘‘acting in the capacity of a clerk, officer or servant.” The acensed 
was clearly acting in the capacity of a servant of the partnership, and is liable 
to be punished for the false entries caused to be made by him. The ledrned 
Additional Seasions Judge observes in his judgment that becduse the account 
books belonged to the partnership firm and because the accused was a partner, 
it was not possible to say that the accused was employed by any person to 
maintain accounts, and that, therefore, the accused could not be convicted under 
8. 477A. In support of that conclusion the learned Judge relies on the decision in 
Hari Urasad v. The State.® It was held in that case that a person cannot be: 
held guilty under s. 477A, unless he was employed by the firm in the capacity 
of either a clerk or an officer or a servant. t decision conflicts with the 
viw taken by this Court in Emperor v. Lalloo. Section 477A speaks of a 
person who is ‘‘employed or acting in the capacity of a clerk, officer or ser- 
vant.” That being so, we do not see any reason why the scope of s. 477A 
should be confined to persons who are employed in those capacities, and should 
not extend to persons who act in thoee capacities. We also observe that the 
Calcutta High Court in Legal Remember., Bengal v. Ludur Chandra? adopted 
a view similar tọ that in Emperor v. Lalloo. 

We must, therefore, hold that the learned Additional Sessions Judge was 
clearly wrong in law in pee nip, Hay accused. We convict him under s. 406, 
Indian Penal Code, and sentence him to rigorous imprisonment for six months 
and a fine of Rs. 200, in default, rigorous imprisonment for two months. We 
also convict him under s. 477A and sentence him to rigorous imprisonment for 
six months and a fine of Rs. 100, in default, rigorous imprisonment for one 
month. The substantive sentences will run concurrently. Warrant to issue. 


Appeal allowed. 


1 (1904) 6 Bom. L. R. 558. / 3 [1092] A. I. R. Oal 465. a 
3 [1063] A L R. AIL 660. 
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APPELLATE CIVIL. : 
Before Mr. Justice Mudholker and Mr. Justice Kotval. 


MADHYA PRADESH MINERAL INDUSTRIES ASSOCIATION, NAGPUR 

v. THE REGIONAL PROVIDENT FUND COMMISSIONER, BOMBAY.® . 

Employees’ Provident Funds Act (XIX of 1952), Secs. 1(8)(b), 16—Constitution of Media, 
Art. 14—Central Government by notification applying Act to manganese mines— 
Whether Act can be applied to such industries by notificatlon—Act whether hit by 
art. 14, a S E belonging to Government 
or local 

Under s. 1(3)(b) E E EE EE EE E 1952, the Central Govern- 

ment can apply the provisions of the Act to an establishment of any kind, other than 
a factory, employing fifty persons or more, even though such an establishment or 
industry is not included in the Schedule to the Act. 


Tum facts appear in the judgment. 


A. 8. Bobde, for the petitioner. 
W. B. Pendaarkar, Special Government Pleader, for the State. 


_ MUDHOLKAR J. This is an application under art. 226 of the Constitution for 
the issue of a writ restraining respondent No. 1, the Regional Provident Fund 
Commissioner, from enforcing against the petitioner any of the provisions of 
the Employees’ Provident Fund Act, 1952. 

The petitioner is the Madhya Pradesh Mineral Industry Agsociation and re- 
presents all the mine owners of Vidarbha. By Notification No. 8. B. O. 2705, 
dated August 17, 1957, the Central Government has applied the Act to manga- 
nese mines. According to the petitioner, manganese mines are not includéd in 
Scheflule I of the Act and that industry is, therefore, not a scheduled industry 
and consequently the Act or any provision thereof cannot be applied. ~ 

Under sub-s. (3) s. 1 of the Act as it originally stood, the provisions of the 
Act applied in the first instance to all factories engaged in any Scheduled in- 
dustry in which fifty or more persons are employed. By Act XCIV of 1956, 
which received the assent of the President on December 28, 1956, this provision 
has been amended and in its place we have the following provision: 

“Subject to the provisions contained in section 16, tt appliesx— 

(a) to every establishment which is a factory engaged in any industry specified 
in Schedule I and in which fifty or more persons are employed, and 

(b) to any other establishment employing fifty or more persons or class of such 
petebllebinents whiti ie Cente) Government MaS uy. notiication ta spe Oela Gers 
specify in this behalf.” 

It is thus clear that the object of the amendment was to empower the Cen- 
tral Government to apply the provisions of the Act to industries other than 
those specified in Schedule I. This is also made clear in the Statement of Ob- 
jects and Reasons printed in the Gazette of India, Extraordinary, Part I, 
Sec. 2, No. 55, dated November 23, 1956. The Objects and Reasons are as 
follows: 

“The Employees’ Provident. Funds Act, 1952, applied originally to factories engaged 
in the six industries specified In Schedule I, namely, cement, cigarettes, electrical, mecha- 
nical or general engineering products, fron and steel, paper and textiles. Section 4 of 
the Act, provides for the extension of the Act to other factories by a notification in the 
Official Garette. Of late, there has been a persistent demand for the extension of pro- 
vident fund benefits to all industrial workers, and the Act has recently been extended 
to seventeen additional factory industries by notification. Section 4, however, provides 
for application of the Act to factory industries only. There is no provision in the Act | 
‘enabling its extension to other ts like plantations, mines, commercial estab- 


*Deolded, June 19, 1958. B Civil Application No. 383 of 1957. 
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lishments, etc. It is, therefore, proposed to include an enabling provision in the Act 


-to the effect that, subject to the exemptions provided in section 16, the Act shall apply 


to any establishment or ¢lass of establishments as may be specifled by the Central 
Government by notification in the Official Gazette.” 
It is quite true that a Court cannot go into the Statement of Objects and Reasons 
forthe purpose of limiting the scope of any law or for the puEpoee of interpret- 
t was the object of 
the particular law, it is entitled to look into the Statement of Objects 
and Reasons. We are not going to construe the provisions of sub-s. (3) ofa. 1 
of the Act in the light of the ‘Objecta and Reasons’, and the only dead aes Sed 
which we have quoted the Objects and Reasons is to indicate the reasons 
necessitated the amendment of subs. (3) of s. 1. 

When one looks to cls, (a) 4nd (b) of sube. (3) of s. 1, it is abundantly clear 
that the legislators had kept in mind the distinction between an industry speci- 
fied in Schedule I and an industry not so specified. In the case of an 
industry specified in Schedule I, cL (a) provides for the Applicability. 
of the Act to the factory engaged therein straightway, provided fifty 
or more persons are engaged in that factory. If, however, an establish- 
ment of any other kiftd employs fifty persons or more, even though that 
was an establishment or an industry which was not included in the Schedule, 
the Central Government can, by virtue of the amendment, apply the provisions 
of the Act thereto by exercising the power under cL (b). Tat being the state 
of the law, we cannot accede to the argument of the learned counsel for the 
petitioner to the effect that it was not competent to the Central Government to 
apply the provisions of the Act to manganese mines. 

o next point taken ia that the Act is discriminatory in that s. 16 thereof 
makes the provision inapplicable to the factories belonging to Government or 
local authority. It is contended that when the State or local authority 
itself in business, it is ‘‘a person’’, and as such art. 14 of the Constitution would 
apply where a special treatment is given to the Government or local authority. 
In support of the contention reliance is placed upon the observations of Malik 
C.J. in Mots Lal v. Uttar Pradesh Govt.’ In that case the learned Chief 
Justice has observed (p. 271): 

mW hare: a Wusiieus in carried duchy: thar Goverminent-aa incidental to a ony 
functions as such, there can be no doubt that Art. 14 cannot be relied on In support 
of the argument that the State should be put on the same footing qua that business as 
any private citizen. It cannot be seriously urged that a citizen can claim that he must 
be given the same rights, as the State has to be given for carrying on tts functions as 
such. 

Where, however, a State carries on a commercial undertaking on a competitive basis 
and where such an undertaking is not incidental to its ordinary functions of Govern- 


-ment, the question, whether the State can claim to be treated differently...would de- 


pend upon the answer, to the question whether the State can or cannot be separately 
classified.” 

We would, however, refer to the further observations of the learned Chief Justice 
in para. 75 of the report (p. 272) : 

Be E magarsar™ alate t bat memati rua rae age = ae AP 

gions of Art. 14 would appear to be in with the provisions of Art. 280. Reading 
the Constitution as a whole I am inclined to the view that it was not intended that 
the Government of a State should be placed on the same footing as any person carrying 
on-a business.” 
These latter observations negative the contention of, the learned counsel. Tt is 
true: that another Judge constituting the Bench (Agarwala J.) has observed 
that the principles of art. 14 not only apply between individual and individual 
but also between one individual and a corporation or the State itself, and that 

“when the State itself descends into the arena of competition with private persons, 
it must compete with them on equal terms, not claim preferential treatment.” + 

1 [1051] A.L&@. AlL 257, v2. E 
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This opinion of the learned Judge, however, does not seem to hava been accepted 
by the other Judges constituting the Bench. Moreover, the Supreme Court has’ 
not countenanced the view taken by the learned Judge. That will be clear from 
= mM! observations of their Lardships in Saghir Ahmad v. State of UP.' 
p 

..In our opinion, the argument of Mr. Pathak that the State ceases to function 
as a Stato as soon as tt engages itself in a trade like ordinary trader cannot be accepted . 
as a sound proposition of law under the Constitution of India.. 
We are, therefore, of opinion that art. 14 of the Constitution cannot at al be 
invdked by the petitioner i in this case. 


Upon this view, we dismiss the petition with costs. i 
É Petition dismissed. 


— 


[NAGPUR BENCH] 


Before Mr. Justice Mudholkar and Mr. Justice Kotval. 


MAROTI LUTABAJI SALVE v. MEMBER OF STATH INDUSTRIAL 
. COURT, NAGPUR.* 

Central Provinces and Berar Motor Vehicles Rules, 1940, rr. 79(a)(ix-a), 79A—Central 
Provinces and Berar Industrial Disputes Settlement Act (XXII of 1947), Sch. HI, 
entry No. 3—Conductor neglecting: to comply with rules framed under Motor Vehicles 
Act, 1989, whether can be dismissed from service—Word “law” in entry No. 3 tn 
Sch. H of C.P. and Berar Industrial Disputes Act whether embraces common law. 


Where a driver or conductor neglects to comply with any of the requirements of 
the Motor Vehicles Act, 1989, or of any of the rules framed thereunder which he is 
bound to comply with, he would be guilty of neglect or of misconduct which would 
fustify his dismissal from service. 

The word “law” used in entry No. 3 in Schedule IT of the Central Provinces and 
Berar Industrial Disputes Settlement Act, 1947, is of general import and therefore 
must be deemed to embrace any law, whether it be common law or statute law. 


Tum facts appear in the judgment. 


F. P. Sathe, for the petitioner. 
E. J. Moharir, for respondent No. 3. 


MUDHOLKAR J. In this petition under art. 226 of the Constitution, the 
tioner, who was employed as a bus conductor by the Provincial Transport 
pany, challenges the order of the State Industrial Court, dismissing his appeal 
from the order of the Assistant Labour Commissioner which upheld his dismis- 
sal from service. 

The ground on which the petitioner requests this Court to quash the orders 
is that he was in the process of issuing tickets to the passerlgers who boarded 
the bus belonging to the Provincial Transport Company, at Chargaon, though 
he was required by the Motor Vehicles Rules to issue such tickets to the passen- 
gers before the bus started on its journey. The facts are not in dispute. But 
what is contended on behalf of the petitioner is that he had actually received the 
fares from the passengers and that he was in the process of preparing their 
tickets when the Ticket Inspector who had entered the bus checked the tickets of 
the passengers and found ébat two of them had not got any tickets. It was also 
contended on behalf of the petitioner that no enquiry had been made by the 
Provincial Transport Company into the incident and that he was not even 
heard before he was dismissed. 

We will take up the second point firat. Here, the facts are admitted and 


Le [1964] A. I R. S.C. 738. . \ Petition No. 517 of 1058. 
Decided, June 19, 1958. Mise 
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therefore the absence of any enquiry cannot be said to have caused any pre- 
judice to the petitioner. 
‘As regards the breach, we would Helari r. 79(a) (iz-a) of the Central Pro- 
vinces and Berar Motor Vehicles Rules, and r. 79-A. The first rule is: 

“The driver and the conductor of a public service vehicle—... 

tiz-c) shall not allow any person to be recarried in any public service vehicle 
. without payment of the legal fare.” 
Thes follow the two provisos with which we are not here concerned. Rule 79-A 
18 a8 follows: 


“The conductor af a public service vehicle shall issue a ticket immediately on pay- 
ment of the legal fare by the passenger.” ` 
Reading the two rules together, it is clear that they contemplate the issue of 
tickets to the passengers before the publie service! vehicle moves away. The 
fact that the tickets had not been issued to two passengers before the bus start- 
ed, having been admitted here, it is clear that the- petitioner contravened these 
rules. We are informed that instructions have been given by the Provincial 
Transport Company to its employees requiring them to observe these rules very 
strictly, and it is said ombehalf of the Provincial Transport Company that this 
is not the first time that the petitioner contravened these instructions. 

Shri Sathe, who appears for the petitioner, then urged that for an act of this 
kind an employer cannot remove his employee because such a course is not per- 
mitted by the Central Provinces and Berar Industrial Disputes Settlement Act, 
1947. We are of opinion that this contention is not well founded. Under the 
common law a master is entitled to dismiss his servant summarily for failure 
to exercise good faith towards him or for habitual neglect. Now, the neglect, 
in order to justify removal from service, must be such as would amount to a 
breach of the express or implied conditions of the contract of service. The 
observance of the rules framed under the Motor Vehicles Act is enjoined upon: 
drivers and conductors of public vehicles. The non-observance of the rules is 
made punishable at law. ore, where a driver or conductor neglects to 
comply with any of the requirements of the Motor Vehicles Act or of any of 
the rules framed thereunder which he is bound to comply with, it must be held 
that he is guilty of neglect or of misconduct which would justify a dismissal 
from service. 

Shri Sathe then said that under the second Schedule to the Industrial Dis- 
putes Settlement Act an employee can be dismissed from service only when 
such a course is permitted by law or by the standing orders séttled under s. 30 
of the Act, and that in the instant case no standing orders having been settled, 
the dismissal, not being in accordance with the Industrial Disputes Settlement 
Act, is-illegal. No doubt, there are no standing orders here, but it is not correct 
to say that in the absence of any standing order an employee cannot at all be 
dismissed by an employer. The entry upon which reliance is placed by Shri 
Sathe clearly permits dismissal from service where it is in accordance with 
law. Now, the law here is the law of master and servant as modified or amend- 
ed by the statute. It is not shown that the common law right of an employer to 
dismiss an employee for misconduct or neglect of the kind shown here has been 
abrogated by any law. Shri Sathe’s contention that the word ‘‘law’’ must 
here mean the Industrial Disputes Settlement Act is not correct as would ap- 
pear from entry No. 8 in Schedule IJ. Then Shri Sathe says that the word 

‘law’’ as used in the entry must mean ‘‘any other enactment’’. But that 
contention is not borne out by the entry. The word used therein is of general 
import and therefore must be deemed to embrace any law, whether it be com- 
.mon law or statute law. 

Shri Sathe then said that the alleged TEE P was a trivial one and there- 
fore would not justify so serious an action as dismissal. In this connection we 
would refer to a decision in Clouston and Co., Limited v. Corry', where their 
Lordships pointed out that while there gs no fixed rule of-law defining the® 


1 [1006] á. 0. 122. ` 
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degree of misconduct, which will justify dismissal from service, the question 
of misconduct being sufficient or otherwise to justify dismissal is itself one of: 
fact. Now, here, both the tribunals have found that the act of the petitioner 
established in the instant case amounts to a misconduct which would justify 
a dismissal. That is a finding of fact and the decision cannot be relied upon 
to challenge the finding. l ° 

In the circumstances we dismiss the petition. We, however, make no order , 
as to costs. The outstanding amount of security shall be refunded to the peti- 


tioner, 


n Petion dismissed. 


0 
[NAGPUR BENCH] 


Before Mr. Justice Gokhale. 
BAPURAO KHUSAL v. BALIRAM KOLBAJI.* 


C.P. and Berar Relief of Indebtedness Act (XIV of 1939), Secs. 15(2), 11(1)—Scheme pre- 
pared under s. 11(1) in respect of debts payable by debtor—Debtor transferring his 
immovable property without sanction of Deputy Commissioner—Whether such trans- 


fer void—Question whether debts satisfied before such transfer or not whether can be 
considered by Court. , 


The provisions of s. 15(2) of the C.P. and Berar Relief of Indebtedness Act, 1999, 
are mandatory, and, therefore, where a scheme has been prepared in respect of debts 
payable by a debtor under s. 11(1) of the Act, any transfer of tmmoveble property 
made by that debtor is void unless the requisite sanction of the Deputy Commissioner 
is obtained, and the question whether the debts in respect of which the scheme was 
prepared were satisfied or not before such transfer, is irrelevant and cannot be con- 
sidered by the civil Court. It is the satisfaction of the Deputy Commissioner that 
the transfer will not defeat the claims of any creditor that is relevant under 
section. l 

Kisanlal v. Zumii; referred to. 


Tue facts appear in the judgment. 


E. N. Deshpande, for the appellants. 
A. V. Khare, for the respondenta. 


GoxHaue J. This is an appeal by the original defendants Nos. 1 and 2 
ere a decree passed in favour of the plaintiffs awarding them possession 
of the suit land in enforcement of their right of pre-emption. The suit land 
admeasures 21 acres 29 gunthas ont of survey No. 141 of village Nanded 
Buzruk, Taluq Daryapur, District Amravati. It was owned by one Nathu. It 
appears that Nathu was indebted to some creditors and there were debt’ pro- 
ceedings in respect of his debts and these terminated in framing of a scheme 
dated July 15, 1940, under s. 11 of the C.P. and Berar Relief of Indebtedness 
Act, 1989, which I will hereafter refer to as the Debt Relief Act. Under that 


` scheme there were two creditors of Nathu, one Eknath who was to be paid 


Rs. 1,096, and another Sitaram who was to be paid Rs. 450. The last instal- 
ment payable to Sitaram was in 1949 and that payable to Eknath was in 1952. 
On May 16, 1947, Nathu sold to the plaintiffs 8 acres out of survey No. 141 by 
a sale-deed which is exh. P-8. The land thus purchased by the plaintiffs has 
no concern with the land fn suit and forms a different portion of survey No. 141. 
On June 2, 1949, Nathu gave on lease the suit land in favour of Rajaram 
Bapurao, the present appellant No. 2, for a period of ten years, the lease to 
commence from the year 1960-51. On January 3, 1951, Nathu sold the suit 


è *Deoided, Juns 26, 1958. Firat Apveal . No. 172-A of 1951. 
14 of 1058, against the decision of D. M. ; 1 (1947) O. R. No. 580 of 1945, decided 
Civil Judge, Class I, at Deryapur, in Civil Suis Vivian Boos J., on January 17, 1947 (Unrep.). 
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property which, was leased to Rajaram, to Bapurao, the father of Rajaram, for 
a consideration of Ra. 9,000 and that sale-deed is exh. P-2. The sale was sub- 
ject to the registered lease effected in favour of Rajaram. By virtue of this 
gale, the plaintiffs claimed to exercise their right of pre-emption on the basis 
that they were co-occupants.in survey No. 141 by reason of their 

8 acres of land in the same survey number from Nathu on May 16, 1947 (exh. 
. P-8). They also claimed to exercise their right of pre-emption free from the 
habifities of the registered lease created in favour-of Rajaram in 1949. On 
these allegations the plaintiffs filed their suit to enforce their right of 
pre-emption on November 16, 1951. The defendants Bapurao and his fon 
Rajaram resisted the suit on the ground that the plaintiffs had no right of pre- 
emption as they were not co-ogcupants in survey No. 141, their sale-deed being 
void as they had purchased 8 acrea of land from the said survey number from 
Nathu while the scheme of repayments of his debts had not been exha 

and they relied for this purpose on the provisions of s. 15(4) of the Debt Reli 
Act. The defendants also denied the plaintiffs’ allegation that the lease execut- 
ed in favour of Rajaram was intended to defeat any rights of pre-emption of 
the plaintiffs but was a valid transaction, and, therefore, even assuming that 
the plaintiffs were entitle to preempt, the registered lease in favour of Raja- 
ram could not be said to be nominal and void and the plaintiffs would have to 
take*possession of the land subject to the provisions of the lease. 

. On these pleadings the trial Court raised several issues and held that the 
lease transaction dated June 2, 1949, was a nomimal transaction without any 
consideration and was brought about to put an obstruction to the plaintiffs’ 
right of pre-emption. It also held that the scheme framed by the Debt Relief 
Court in respect of Nathu’s debts was not pending at the time of the plaintiffs’ 
gale transaction dated May 16, 1947, the debt of Eknath as well as that of 
Sitaram having been satisfied. It also came to the conclusion that the transac- 
tion in favour of the plaintiffs was not void under s. 15(2) of the Debt Relief 
Act. Consequently, it gave a finding that the plaintiffs were co-occupante of 
the land in suit and were entitled to enforce their right of preemption. That 
is why it paseed a decree in favour of the plaintiffs awarding them possession 
of the suit land on the plaintiffs’ depositing in Court the amount of Ra. 9,000 
minus the costs of the suit for payment to defendant No. 1. Both the defen- 
dants challenge the correctness of this decision in this appeal. 

Mr. R. N. Deshpande, the learned advocate appearing for the plaintiffs, has 
contended that the learned trial Judge was wrong in his view of the legal posi- 
tion under s. 15(2) of the Debt Relief Act. Mr. Deshpande contends that the - 
provisions of that section are mandatory and the question of satisfaction of 
debts is irrelevant; and whether the creditors of Nathu were paid their debts 
or not was not a matter which could be considered by the civil Court. Accord- 
ing to Mr. Deshpande, the sale in favour of the plaintiffs was void because it 
was made without the requisite sanction of the Deputy Commissioner as con- 
templated by s. 15(2) of the Debt Relief Act. Now, there is no dispute that a 
scheme (exh. P-7) was prepared for repayment of the debts of Nathu under 
s. 11 of the Debt Relief Act on July 15, 1940, and that the debts of Sitaram 
were repayable by the year 1949 and those of Eknath by the year 1952. See- 
tion 15 of the Debt Relief Act makes transfers made in certain circumstances 
invalid. Thus under s. 15(1), no transfer of immovable property shall be valid 
if made by a debtor, in respect of whose debts proceedings are pending under 
s. 6 or 6, unless made with the sanction of the Debt Relief Court. Then s. 15(2) 
provides as follows: 

“Every transfer of immovable property made by a debtor în respect of whose debts a 
acheme has been prepared under sub-section (1) of section 11, shall be void unless 
mede with the sanction of the Deputy Commissioner within whose jurisdiction the 
debtor ordinarily resides or earns his livelihood. The Deputy Commissioner shall 
not sanction any transfer of such property unlesy he is satisfied that such transfer will 
not defeat the claims of any creditor the payment of whose claims has been ordesed 
by such scheme.” , @ ae 
L- B.—#0, ~a e L 
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Now, in my judgment, the provisions of this section seam to be mandatory. 

When a scheme has been prepared’ in respect of debts payable by a debtor: 
under subs. (1) of s. 11, any transfer of immovable property made by that 
debtor is void unless the requisite sanction of the Deputy Commissioner is 
obtained. Without such sanction, the debtor is not competent to pass any 
valid title to the transferee. It is for the Deputy Commissioner to sancfion 
such transfer or not, and the section provides that he shall not sanction the . 
transfer unless he is satisfied that such transfer will not defeat the claims of 
any creditor the payment of which has been ordered by a scheme under s. 11(2). 
It ts the satisfaction of the Deputy Commissioner that the transfer will not 
defeat fhe claims of any creditor that is relevant under the section. Mr. Desh- 
pande, in my opinion, is right in his contention that under these circumstances 
the question whether the debts of Sitaram and Eknath were satisfied before 
the transfer in favour of the plaintiffs could not and should nòt have been con- 
sidered by the civil Court. 


. I am strengthened in this view by an unreported decision of the Nagpur 
igh Court in Kisanlal v. Zumks.1 That was a case where the creditor him- 
purchased certain property from the debtor’ after the scheme under the 
Debt. Relief Act was prepared and a part of the consideration was the satisfac- 
tion of his debt. No sanction of the Deputy Commissioner was obtained to ,this 
transfer; and Mr. Justice Vivian Bose held on these facts that the transfer was 
yoid under the provisions of s. 15(4) of the Debt Relief Act. 


In that view of the matter, it is really not necessary for me to consider the 
other point raised by Mr. Deshpande that the finding of the lower Court that 
the debts of both the creditors, Eknath as well as Sitaram, were satisfied prior 
to May 16, 1947, the date of 1 the plaintiffs’ sale, was erroneous. But since the 
point was "algo argued before me and evidence was read, I propose briefly to 
indicate my views on that point also. Mr, Deshpande does not challenge the 
finding of the lower Court that the debts of Eknath were satisfled before the 
sale in favour:of the plaintiffs. He only takes objection to the finding of the 
trial Court that Sitaram’s debts were satisfied. As I have already stated, under 
the scheme Rs. 450 were payable.to Sitaram by instalments, the last instalment 
to be paid being m 1949. The learned trial Judge was impressed by Nathu’s 
anxiety to satisfy his liability earlier which found expression in the actual 
satisfaction of Eknath’s much larger debt. The receipts in connection with 
the payment of Eknath’s debts were produced and they are exhs. P-8 and P-9 
_dated March 22, 1945, and March 25, 1945, respectively. In the plaint, the 

plaintiffs merely stated that they had learnt that the debt due to Sitaram had 
been fully satisfied. In his evidence before the Court, the plaintiff Motiram 
stated that he had asked Sitaram creditor and he told him that his debts were 
satisfied. In his cross-examination, he stated that Sitaram did not show him 
any receipt, but he was told by Sitaram that Nathu paid him in 1944 although 
his last instalment was due on March 15, 1949. Curiously enough, Sitaram, the 
creditor, in his evidence stated that his debt from Nathu was satisfied partly 
by Nathu and Motiram, plaintiff No. 2; but Motiram himself made no claim 
thet he had satisfied Sitaram’s debt. Then in his eross-examination, Sitaram 
deposed that he had given a receipt to Motiram, though he does not remember 
the year, and he states that Motiram paid him only one instalment of Rs. 50. 

Then he stated that the first instalment was paid by Nathu, second by Motiram 
and the balance was paid to him by Nathu and he gave receipts. None of these 
` receipts have been produced. He deposed that Chhotelal was present at the 
time of the last paymert, but Chhotelal has not been examined. He stated 
that he did not remember the years of the payments or the interval between 
each payment. This evidence, in my opinion, is very unsatisfactory and it can 
not be said that the plaintiffs had discharged the burden which lay on Hien k to 
show that Sitaram’s debts had been satisfled before the date of the sale-deed 
executed by Nathu in their favour® If it had been necessary for me to give. 


1 (1047) 0. R, No. 580 of 1945, decided b$ Vivian Bose J.,‘on January 17, 1947 (UOnrep.). 
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a finding ‘on this point, I: would have been inclined to reject the plamtiffs’ 
evidence on this point and to'differ from the view of the learned trial Judge. 
The result is that this appeal succeeds and the deeree of the trial Court will 
be set ‘aside and the plaintiffs’ suit diamiased with costs throughout. The 
plaintiffs will be allowed to on deposited by them, if any, 


under the nestes: 
Appeal alowed. 


[NAGPUR BENCH] 


Before Mr. Justite Mudholkar and Mr. Justice Kotval. 


MST. DEWLI BAKARAM v. THE STATE INDUSTRIAL GOURT.” 
Industrial Disputes Act (XIV of 1947), Secs. 2(00), 25G--C.P. and Berar Industrial Hs- 
putes Settlement Act (XXIII of 1947), Sec. 16—Expression “contract of employment” 
in 8. 2(00)(b) whether refers to original contract of employment between employee 
employer—-Whethem Assistant Labour Commissioner has jurisdiction to entertain 
epplcation under s. 16 of Act XXII of 1947 where provisions of s. 25G of Central 
Act not complied with—Agreement made between Union on behalf of workers and 
employers to be in conformity wtth law end interests of workers not belonging to 

Union to be protected. 


The expression “the contract of employment” m s. 2(00)(b) af the Industrial Dis- 
putes Act, 1947, refers to the original contract of employment whereunder an em- 
ployee was accepted in service by the employer. ; 

Where the provisions of s. 25G of the Industrial Disputes Act, 1947, have not been 
complied with, the Assistant Labour Commissioner will have furiedictton to enter- 
tain an application under s. 16 of the C.P. and Berar Industrial Disputes Settlement 
Act, 1947, for reinstatement. 

While making an agreement on behalf of the workers the Unions as well as the 
employees must see that the agreement must be in conformity not only with the 
provisions of the general law but also in conformity with the provisions of the C.P. 
and Berar Industrial Disputes Settlement Act, 1947. 

Where the law allows a recognised Union to enter into certain types of agreements 
with the employer, which agreements would be binding even on non-members, the 
Union concerned as well as the employer must see to tt that the interests of the 
workers who do not belong to the Union are well protected. It is also their duty to 


Tas facts appear in the Judgment. 


Y. P. Sathe, for the petitioners. 
N. L. Abhyankar and K. M. Joshi, for respondent No. 8. 


MUDHOLKAR J. This order will also govern Special Civil Applications Nos. 
118 of 58, 119 of °58, 120 of ’58 and 121 of ’58. 

The petitioners in all these cases were employed in the Empress Mills at 
Nagpur. All of them have been retired from service upon the ground that 
they have completed 80 years service or over on September 1, 1956. This was 
done in pursuance of an agreement arrived at between the Rashtriva Mill 
Mazdoor Sangh on the one hand and the Central India Spinning, Weaving 
and Manufacturing Company Ltd., respondent No. 8, on the other. ‘Under 
this agreement, each of the petitioners was. paid 5 days basic wages and 
dearness allowance per completed year of service as compensation and in addi- 
tion one month’s salary m lieu of notice. 

‘The petitioners contend that the agreement was mala fide, that it was enter- 
ed into by a Union of which they were not members and that each of them Was. 


Decided, July’ 10, 1958. Special Otvil Applications Nos, 118 to 181 af 1938). > 
Applioetion Ho. 117 of 1988 (with special Civil è : 
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fit and healthy and able to work in a satisfactory manner. They also 
allege that while implementing the agreement a number of persons who have. 
completed more than 30 years service have actually been permitted to continue 
in service despite the agreement. According to Shri Sathe, learned counsel 
for the petitioners, this is not a case of retirement at all but is a case of re- 
trenchment and as the proper procedure laid down in that regard in Chap. X-A 
of the Industrial Disputes Act, 1947, has not been followed, the petitioners — 
are entitled to reinstatement. 

The petitioners had made applications to the Labour Commissioner uhder 
ge. 46 of the C.P. and Berar Industrial Disputes Settlement Act, 1947, but 
those applications were dismissed by the Assistant Labour Commissioner on 
the ground that the petitioners were retired from service and had not been 
retrenched. The petitioners thereupon preferrefl revisions before the State 
Industrial Court, which, while disagreeing with the view taken by the Assist- 
ant Labour Commissioner on the question of the petitioners having been super- 
annuated, held all the same that the petitioners though retrenched could not 
obtain the relief of reinstatement under s.°16 of the Act. 

It seems to us that both the Assistant Labour Commissioner as well as the 
State Industrial Court were in error in rejecting the ®pplications of the peti- 
tioners under s. 16 of the C.P. and Berar Industrial Disputes Settlement Act. 
There is no doubt that the discharge of the petitioners from service cannot 
be regarded as retirement at all and in law amounts to retrenchment as de- 
fined in B. 2(00) of the Industrial Disputes Act, 1947. That definition is as 
follows: 

“‘Tetrenchment’ means the termination by the employer of the service of a work- 
man for any reason whatsoever, otherwise than as a punishment inflicted by way of 
disciplinary action, but does not meclude— ` 

(a) voluntary retirement of the workman; or 

(b) retirement of the workman on reaching the age of superannuation, if the con- 
tracteof employment between the employer and the workman concerned contains a sti- 
pulation in that behalf; or : 

(c) termination of the service of a workman on the ground of continued ill-heelth;” 
According to the learned Assistant Labour Commissioner the case of each of 
the petitioners fell under el. (b) of this definition. We would point ont that 
under this clause two things are necessary. One is that in a contract of em- 
ployment between the employer and the employee there must be a stipulation 
on the point of retirement and the second thing is that the stipulation must 
be with regard to the age of superannuation. By the expression ‘the con- 
tract of employment’ the Legislature clearly refers to the original contract 
of employment whereunder an employee was accepted in service by the em- 
ployer. There is no pleading here that in the original contract of employ- 
ment in the case of any of the petitioners there was a stipulation with regard 
to the retirement of the employee. The Assistant Labour Commissioner has 
relied upon an agreement arrived at between the Union and respondent No. 8 
and held that that agreement deals with the matter of retirement. In-the 
first place, an agreement of this kind does not fulfil the requirements of el. (b) 
because it is not between the employer on the one hand and the employee 
on the other and is not a contract of employment at all. Secondly, it does 
not specify the age of superannuation but only says that persons who have 
worked for more than 80 years will be retired from service. That is quite 
different from superannuation which means ‘causing a person to retire on 
account of age’. For these reasons we have no doubt that none of the peti- 
tioners could be said to have been superannuated. 

Shri Abhyankar then says that they must be deemed to have retired volun- 
tarily from service because they actually accepted the compensation which 
was offered to them by respondent No. 8. Now, here the fact is that the 
epetitioners, after the order of retirement was served on each of them. made 
applications to the Assistant Labour Commissioner under s. 16 of the C.P. and 
Berar Industrial Disputes Settlement Act and after the dismissal of their ap- 
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ee they preferred. revision applications before the State Industrial 
: It was ail after the dismissal of their revision applications that they 
accepted the compensation. It is possible that they did so in the belief that 
no further remedy was available to them, and in point of fact no remedy was 
available to them under the Industrial Disputes Act. These being the ciroum- 
stafices, in which the petitioners accepted the compensation, it is not open to 
. respondent No. 3 to say that the petitioners have retired voluntarily. 

The definition of retrenchment which we have quoted above is a very wide 
one and it includes every kind of termination of service of a workman other- 
wise than as a punishment inflicted by way of disciplinary action, or votun- 
tary retirement or retirement by reason of having reached the age of super- 
annuation or retirement onthe ground of continued ill-health. The case of 
none of the petitioners falls within any of these exceptions. Therefore it fol- 
lows that sach of the petitioners was retrenched from service. 

Retrenchment can only be effected in the manner laid down in.Chap. V-A 
of the Industrial Disputes Act, 1947. Section 25F lays down conditions pre- 
cedent to retrenchment of a workman. Section 25G lays’ down the procedure 
for retrenchment. Undpr this provision the employer shall ordinarily re- 
trench the workman who was the last person to be employed in that category, 
unless for reasons to be recorded the employer retrenches any other workman. 
It is common ground that the provisions of this section have not been complied 
with. In fact, that is also the finding of the State Industrial Court, That 
being the position, each of the petitioners was entitled to make an application 
under s. 16 of the C.P. and Berar Industrial Disputes Settlement Act to the 
Assistant Labour Commissioner for reinstatement. 

We cannot accept the view of the State Industrial Court that the applica- 
tions did not lie to the Assistant Labour Commissioner for reinstatement under 
s. 16 of the Act. The reason given by it is that where the complaint of a 
workman ig non-compliance with the provisions of s. 25G of the Industrial Dis- 
po teal his remedy lies elsewhere than before the Assistant Lebour 

mmissioner. We find no warrant for this view in the Industrial Dis- 
putes Settlement Act. Under this Act where a workman is dismissed, dis- 
charged, removed or suspended from service in contravention of the Act or of 
a standing order or for a fault or misconduct committed by the employee 
more than six months prior to the date of such dismissal, discharge etc. he can 
make an application under s. 16 of the Act for reinstatement. Now, the 
standing orders of respondent No. 3 must by virtue of the provisions of s. 25J 
of the Industrial Disputes Act, 1947, be deamed to be subject to the provisions 
of Chap. V-A of that Act. ore, it would follow that a workman could 
not be discharged from service, (of course, otherwise than as a punishment 
inflicted by way of disciplinary action), without complying with the provisions 
of Chap. V-A of the Industrial Disputes Act. ere the complaint 
is that the provisions of s. 25-G contained in that chapter have not been com- 
plied with, the Assistant Labour Commissioner surely will have jurisdiction 
to entertain an a) rene under a. 16 of the C.P. and Berar Industrial Dis- 
putes Settlement A 

For these sn a hold that the petitioner in each case ia entitled to be 
mg aaa 


s. 16(3) ) (8) of the Act entitles each of the- a on to back wages as 
Taa tag oe discharge from service. In the instant cases there has been 
eu as on ed ot ee a a 
with the writ petition. The revision applications were dismissed by the State 
Industrial Court on August 26, 1957: The petitions were made to this Court 
on February 12, 1958, that means 5 months and 17 days after the order of the 
State Industrial Court. We think that one month and 17 days should have 
been quite sufficient for filing the petitions and the delay of four months was 
inexcusable. Accordingly, we direct that, while calculating back wages none e 
eo E 

October 12, 1967, and February 12, 1908. 
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Before parting with the cases, there are two points on which, we would like 
to make some observations. Ons is that while making an agreement on behalf 
of jhe workers the Unions as well as the employers will do well to bear in 
mind that the agreement must be in conformity not only with the provisions 
of the general law but also in conformity with the provisions of the C.P. and 
Berar Industrial Disputes Settlement Act, 1947. They should be carefu? not 
to make an agreement which contravenes the provisions of any law and in. 
particular the Acts which we have referred to above. a 

The second point on which we would like to make some observations is "that 
this is a case where the Union clearly appears to have disregarded the inte- 
rests of the workers. Apparently the Union did not very much bother about 
them because they were not members of the Unign. No doubt, the law allows 
a recognised Union to enter into certain types of agreements with the employer, 
which agreements would be binding even on non-members. Where such is the 
case there js a very heavy duty resting on the Union concerned as well as the 
oe to see to it that the interests of the workers who do not belong to 

the recognised Union are well protected. It is also their duty to see that the 
workers are not discriminated against. Here, we find from the evidence, of 
Panthaki, the Factory Manager, that a number of Workers who though they 
had served for more than 30 years were still retained and allowed to work. 
It is possible that that was because they were members of the Union which had 
negotiated the agreement. Even if that were not so, the action of the employer 
in continuing in employment some workers whose cases fell within the so-called 

ent appears to be highly discriminatory. In our view, an agreement 
of this kind is not binding on the workers. 

Finally, we would like to add that since the petitioners have already with- 
drawn amounts of compensation awarded to them under the agreement it will 
be open to the employer to set-off the amounts so paid by them to the petition- 
ers against the back wages due to them. 

Cesta of these petitions will be borne by respondent No. 3. 

Applications allowed. 


k 
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. Before Mr. Justice Mudholkar and Mr. Justice Kotval. 
MANABAT HARI BOBDE v. RAMCHANDRA DAMA BOBDE.* 
Regulation of Agricultural Leases Act (XXIV of 1951), Secs. 9(9), 7(1), 8(1) (c) & r 
(f)t—Expression ‘trensfer’ in s. 9(9) whether includes transaction of partition—Trans- 
fer of Property Act (IV of 1882), Sec. 5. 
® The word ‘transfer’ as used in s. 9(9) of the Berar Regulation of Agricultural Leases 
Act, 1951, does not inelude ‘partition’. 

Somiram Raghushet Wani v. Dwarkabai Shridharshet Wani,' Atrabannessa Bibi v. 
Safatullah Mia" and Kisensing Mohansing v. Vishnu Balkrishna, referred fo. 


THe facts appear in the judgment. 


Dr. D. W. Kathalay, for the applicants. 
N. L. Abhyankar, for respondent’ No. 1. 7 
W. B. Pendkarkar, Special Government Pleader, for respondent No. 2. 


ae er This %udgment will also govern Special Civil Application 
0 0 

A as acm of law arises in both these petitions and that is whether the 
word ‘transfer’ as used in sub-s. (9) of s. 9 of the Berar Regulation of Agricul- 
tural Leases Act, 1951, includes ‘partition’.’ Sub-section (1) of s. 9 provides 
that a landholder can terminate the lease of a protected lessee by giving him 
a notice in writing and by following the procedure laid down in s. 8 of the Act.. 

In Special Civil Application No. 24 of 1958, the petitioners whe are mother 
and son effected a partition of S. No. 2/4 of mauza Kalamna, district Yeotmal. 
Petitioner No. 1 wanted to cultivate the land herself and, therefore, a netice 
under s. 9(1) of the Act was served by her on respondent No. 1 terminating his 
lease. Respondent No. 1 thereupon made an application under s. .9(3) 
challenging the bona fides of the notice. His application was dismissed. The 
Bombay Revenue Tribunal, however, allowed his application by its order dated 
September 19, 1957, in Revenue Appeal No. 210/51B of 1955. The petitioners 
have, therefore, come up to this Court under art. 226 of the Constitution and 
raised several points one of which is, as already stated, whether the word 
‘transfer’ occurring in sub-s. (9) includes ‘partition’. 


*Decided, Juns 24, 1958. Special Civil land-holder who acquires any land by transfer 
ro ere No. 24 of 1958 (with Special after the Ist day of Anao 1953 a right to 
AppHoation No. 36 of 1958). terminate the lense of a protected losses whose 
+The relevant sections are as under :—- eee ge ee Solent existence before 


“9. (7) a peat contained 
section 8, the land-ho may terminate mF a) No protected losee shall, except as 


at the option of the land-holder: 
terminate the hase, if the land-hoider i Provided that a sub-lease ma be granted 
the land for cultivating the land by or on behalf of a protected if each 
è of a notice under sub- person is a person under disability. 
i leases considers :— 8. o ore tee aay t, sago, 
(a t the notice is not bana fide, or dearee or order of a court of law, the lease 
that he should be permitted to up of any land held by a protected lessee shall 
same other land of the same land-holder in not be terminated except under orders of a 
lien of the lant mentioned in the notloe :— Revenue Offlogr made on any of the following 
ee Me acide ce a a E I—see 
from date of recetpt of the (0) He has partitioned the lease-hold 
ae z declaration that the notice right ;... 
shall have no effect or for permission to up (f) -he has transferred his interest under the 


some other land of the samo land-holder in lease in contravention of section 7; ” T 
ee a eee ai [1961] Bam. 679. s.a 53 Bora. L-R. 325 


(9) Nothing in this section ahall confer on a e 3 [1961 Bom: 148, 8.0. 03 Bom. L.H, 867 


+ j 


, | A 


rd 
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ae Civil Application No. 86 of 1958, the facta are as follows: Peti- 
tioner No. 1 Janardan along with his brother, father and some other persons- 
formed a joint Hindu family. By a registered partition deed executed on 
October 11, 1953, the family property was partitioned at which 8. Nos. 77/1 
and 79 situate at mauza Anjanwati, talug Chandur, district Amraoti, were 
allotted to his share in addition to some other property. Respondent Ne. 1 
was a protected lessee of these fields. Petitioner No. 1 wanted to bring under . 
cultivation those flelds and, therefore, he gave a notice to respondent Np. 1 
under s. 9(1) of the Act terminating his lease. Thereupon, respondent Nod. 1, 
mage an ‘application under s. 9(3) challenging the bona fides of the notice. 
His application was rejected on July 17, 1954. It was, however, granted by 
the BomBay Revenue Tribunal on the ground that pea No. 1 had acquired 
the flelds by transfer subsequent to August 1, 1953, by a partition and that he 
was, therefore, not entitled to terminate the lease. 


It may be rage that during the course of the proceedings, but after 
the order Was passed against respondent No. 1 dismissing his application 
under s. 9(3), Bate eile: No. 1 transferred 8. No. 77/1 to petitioner No. 2 and 
for this reason he is also joined as a party to this petition, 

The question then is whether the word ‘transfer’ used in sub-s. (93 of 8. 9 
includes ‘partition’. 


In Manjurabat v. Pralhad! it was held by the Bombay Revenue Tribunal 
that a partition among members of a joint Hindu family by metes and bounds 
is a transfer within the meaning of s. 9(9) of the Berar Regulation of Agricul- 
tural Leases Act. In support of this view, the Bombay Revenue Tribunal re- 
‘ied upon a decision of this Court in Somram Raghusheth Wani v. Dwarkabas 
Shridharshet Wani.2 In that case Bhagwati and Chainani JJ. held that a 
partition by metes and bounds effected between some branches of a joint Hindu 
family before the Bombay Hindu Women’s Rights to Property (Extension to 
Agricultural Land) Act (Bombay Act XVII of 1942) was passed, is a trans- 
fer within the meaning of that term as used in the proviso to s. 2 of the Bombay 
Act XVII of 1942 and is, therefore, saved in so far as the gs agian lands 
are concerned by the terms of that proviso. In the course of the judgment the 
learned Judges have observed (p. 683): 

..There is no definition of ‘transfer’ to be had in either the Hindu Women’s Right 
oe a a ee (Amendment) Act, 1988, 
or the Bombay Hindu Women’s Right to Property (Extension to Agricultural Land) 
Act, 1942. This being a transfer of immovable property, even though it may be agri- 
cultural land, the definition of ‘transfer’ which ‘applies is to be found in s. 5 of the 
Transfer of Property Act. In s. 5 of that Act transfer of property is defined to mean 
an act by which a living person conveys property, in present or in future, to one or more 
other living persons, or to himself, or to himself and one or more other living persons. 
Even though in s. 5 of that Act the definition of ‘transfer of property’ is qualified by 
using the expreasion ‘in the following sections’, we may safely take it to be the definition 
of ‘transfer of property’ for the purposes of determining what is a transfer within the 
meaning of the term as used in the proviso to s. 2 of Bombay Act XVII of 12” 

The learned Judges then referred to two decisions of this Court in Waman 
Ramkrishna v. Ganpat Mahadeo? and Jwram Jagsvandas v. Kanitlal4+ which 
lay down that a partition amounts to a transfer of property for the purposes 
of s. 63 of the Transfer of Property Act. They also referred to the decision of 
Mookerjee J. in Atrabannessa Bibi v. Safatullah Mia® and ultimately came to 
the conclusion already stated. In the instant case, what we have to decide is 
not whether a ‘partition’ as a ‘transfer’ within the m of s. 58 of the 
Transfer of Property Act or within the meaning of the Bombay Act XVII of 
1942, but whether the word ‘transfer’ as used in sub-s. (9) of s. 9 of the Berar 
Regulation of Agricultural Leases Act, 1951, includes a partition. 

1 ist p. L. J. 100, F.B. 


L. R. 925. 
951] Bom. 679, 8.0. 53 Bom. L.R. 825° 4 (1949) 5% Bom. L. R. 104. 
985) I. L. R. 60 Bam. 34, s.o, 37 Bom. | 56 (1915) L L.R. 43 Oal 504. 
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The Transfer of Property ae does not deal with partition as such. -It only 
‘deals with certain categories `of- transfers of property viz. sales, mortgages, 
leases, exchanges and gifts, and the Act provides for the various modes in which 
such transfers’ of property can be made. Whether a partition of immovable 
property is a transfer of property within the definition contained m a. 5 of the 
Act*came to be considered in the various High Courts and the result of those 
. decisions has been summarised as under by Sir Dinshah Mulla at p. 49 of his 
commentary on the Transfer of Property Act (1949 edn.) : 

“A pertition has been said to be a surrender of a portion of a joint right in exchange 
for a similar right of a co-sharer. From this analogy it has been concluded tn sime 
cases that a partition amounts to a transfer of property. In some other cases, how- 
ever, it has been held thet a partition is mot an exchange and is not a transfer of 
property.” 


The definition of ‘transfer’ contained in a. 6 of the Transfer of Property 
Act is quite clearly for the purpose of the Transfer of Property Aet only and 
that Act does not at all deal with the question of partition. Thus, it would 
not necessarily follow that in whichever Act the word ‘transfer’ occurs it should 
include ‘partition’. While we are greatly impressed by the reasoning of 
Mookerjes J. and his conclusion that ‘partition’ is not a ‘transfer’, we do not 
want to base our decision upon this view for the simple reason that a Division 
Bench of this Court has taken a different view in Sontram’s case. Incidentally, 
we may point out that Soniram’s case makes no reference to another decision 
reported in the same volume in which Sontram’s case is reported. That deci- 
sion is at page 148. The head note of that decision brings out the point decided 
sufficiently fully and we would quote it: 

“A transaction by which a father makes a division of his self~acquired property 

between his sons will be regarded as a transaction by which he, in the first instance, 
effects a severance of status between his sons; in the second instance, he naturelly 
throws into the hotchpot his self-acquired property, and then divides between his sons 
whether equally or unequally in accordance with his pleasure. Such a transaction can- 
not pomibly be regarded as one of the five transactions mentioned in the Transfer of 
Property Act which requires registration, namely sale, mortgage, exchange, lease for 
more than one year or a gift.” 
We mention the fact that no reference to this decision was made by Bhagwati 
J. who delivered the judgment in'Soniram’s case only for the purpose of show- 
ing that a different view has been taken by this Court on the question as to 
whether a partition can always be regarded as a.transfer. We would have 
referred the present case to a larger Bench but for the fact that there is no 
decision binding on us which interprets the word ‘transfer’ occurring in sub-. 
(9) of s. 9 of the Berer Regulation of icultural Leases Act, 1951, in the 
way in which it has been interpreted by the Bombay Revenue Tribunal. 

A perusal of ss. 7 and 8 of the Act indicates that it was not the intention 
of the Legislature to use the word ‘transfer’ in this Act so as to include within 
it a transaction of partition. Sub-section (1) of s. 7 places restrictions on the 
lessee’s powers of making transfers. It lays down that no lessee shall be 
entitled to tranafer by way of sale, gift, mortgage, sub-lease or otherwise, his 
right in the land or in any portion thereof and that every such sale, gift, 
mortgage, sub-lease, or other transfer shall be voidable at the option of the 
landholder. If the Legislature wanted to include a ‘partition’ within the 
ambit of the ‘transfer’ prohibited by sub-a. (1) nothing was easier for it than 
to say 80. We would not be justified in holding that ‘partition’ would fall 
within the residuary expression ‘other transfer’, because by using that expres- 
sion the Legislature has invoked the ‘ejusdem. generis rule’ and a partition 
cannot be regarded as a transaction which is of the same kind as any of the 
other transactions specified in the sub-section. 

Indeed, it would appear that the Legislature while enacting this law had , 
kept in mind the distinction between a tfansfer as is ordinarily understood 


* Kisansing Mohansing v. Vishnu Balkrienag [1951] Bam. 148, s.o. 53 Bom. L.R. 867. ° 
x 


* 
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and a partition. Section 8(2) (e) aes that a landholder can terminate 
a lease on the ground that-the leases has partitioned the leasehold right. See- 
tion 8(1) (f) provides that a landholder can terminate a lease on the ground 
that the lessee has transferred his interest under the lease in contravention of 
s. 7. Now, there was no need to enact s. 8(1)(c) if the ‘transfer’ referred ‘to 
in s. 7 included a ‘partition’, This circumstance would be sufficient to show 
that the Legislature did not regard the word ‘transfer’ as contemplated by | 
this Act, to include ‘partition’. 

We are aware that the Full Bench of the Bombay Revenue Tribunaf has 
observed that the Berar Regulation of Agricultural Leases Act is for the pro- 
tection of agricultural tenants in the general interest of the public to ensure 
efficient “agriculture and having regard to the Rolicy and object of the Act, 
s. 9(9) of the Act, interpreted as applying to a partition, did not impose an 
unreasonable restriction on a class of certain landholders. We may point out 
that it is not the object of the Act to prevent a landholder from carrying on 
agricultural operations himself but its object is to ensure improvement in 
agriculture and increase production. For this purpose a curb is placed by the 
Act on absentee landlordiam. Now, s. 9 permits a landholder to serve a notice 
on his tenants where the area under his personal cultfvation is below 50 acres. 
Such termination is only for the purpose of enabling the landholder to culti- 
vate personally such of his land as is in the possession of a lessee. Since that 
is 80, allowing him to cultivate his land personally cannot be said to defeat the 
object of the Act; but, on the other hand, such a course could be said to pro- 
mote the object underlying the Act and that is to secure efficiency in agri- 
culture. We are, therefore, not impressed by the reasoning given by the 
Revenue Tribunal. For all theae reasons we hold that the view taken by the 
Bombay Revenue Tribunal on the question is erroneous. We, accordingly, set 
aside its order in both the cases. 

Certain other questions were also raised in the appeal out of which Special 
Civ Application No. 24 of 1958 arises and, therefore, the matter has to go 
back to the Bombay Revenue Tribunal for deciding those points. 

As regards the other petition, no other question was raised before the Bom- 
bay Revenue Tribunal and, therefore, there is no need to send the case back to 
the Bombay Revenue Tribunal 

Costs in Special Civil Application No. 24 of 1958 will abide the ultimate 

event, while those in Special Civil Application No. 36 of 1958 will be borne 
by respondent No. L 
Order accordingly. 
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Before Mr. Justice Mudholker and Mr. Justice Kotval. 


ABDUL MAJID SHEIKH IBRAHIM v. BABURAO ATMARAM PATIL.® 

Civil Procedure Code (Act V of 1908), O. XLIV, r. 1—Application for leave to eppeal as 
pauper made fo Court-—Court finding decree of trial Court erroneous and issuing 
notice of pauper application to respondent-—-Whether Court at later stage can reject 
application on ground that decree appealed from not erroneous. 
Where a Court, before which an application for leave to file an appeal in forma 
pauperis is made, finds that the decree of the trial Court was erroneous and issues 
a notice of the application to the respondent, it is not open to the Court at a later 
stage to reject the applffation on the ground that the decree appealed from was not 
contrary to law or usage having the force of law or was not otherwise erroneous 


or unjust. 
*Devided, July d, 1968. Civil Revision ee a eee 
z No. 128 of 1957, from the d Civil J , Clam TI, Morshi, in Civil Suit No 
W. Samudra, IInd Additional 42.B of I 


Tadge, Teea iy Mas Gass No. 16 of 1955, 
e 


Fad 
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Bhairanlal v. Ambikaprasad,’ Banarsi Das v. Munshi Ram; Powdhari v. Ram San- 
wart," Somasundaram Chettiar v. Arunachalam Chettiar,‘ Ram Kailash Kunwari v. 
., Ishwar, Sarens Tilak Mahton v. Akhil Kishore’ and Paschu Bala v. Nikhil Rajan; 
referred to, * 


. Ona Abdul Majid Sirem fled an application before the Additional 
Dist¥ict Judge at Amraoti (R. N. Bongirwar) for leave to appeal in forma 
' pauperis against.a decree of Ka. 1,106 and odd passed against him by the 
Civib Judge, Class Il, Morshi. The applicant alleged that he was not possess- 
ed of sufficient. means to pay the Court-fea and prayed for being allowed to 
appeal as a pauper. This application was opposed by Baburao (non-applicAnt- 
plaintiff}. The District Judge made the following order on April 16» 1955 :— 
` “There is reason to believe that the trial Court’s decree is erroneous. Notice of the 
pauper application be given to the non-applicants and Collector as atmilar to O. 38, r. 6” 
When the noticd was issued to the non-applicant, the Additional District 
Judge (V. W. Samudra) reconsidered the position and dismissed the applica- 
tion of the applicant observing as follows :— 

` “My predecessor (Shri R. N. Bongtrwar) had observed in order sheet dated 16th 
April 1955 that there was/r@ason to believe that the trial Courts decree was erroneous; 
but at that time the respondent was not noticed. It is pointed out in LILR. 1987 Nagpur 
463, Bhatranlal v. Ambika Prasad, that the Court is bound to consider the point whether 
the decree is against law and so on, after the respondent appears. Since the respondent 
has raised this point I am bound to consider tt. So I proceed to consider it 

I have read the judgment and decree of the lower Court and have also heard the 
counsel of the appellant and the respondent. I, however, see no reason whatsoever 
to consider that the decree of the lower Court is etther contrary to law or to some 
usage having the force of law.” 

The’ applicant applied in revision to the High Court bench at Nagpur. The 
matter came up before Mudholkar J. who referred it to a Division Bench. 

The application was: heard by Mudholkar and Kotval JJ. ® 


_ B.A. Masodkar, for the applicant. 
' 8. N. Kherdekar, for the non-applicant. 


MupHoLKar J. This is an application for revision under s. 115 of the Civil 
Procedure Code of an order of the Second Additional District Judge, Amraoti, 
iar the applicant’s application for leave to appeal as pauper. 

e applicant preferred an application before the District Court, Amraoti, 
in Mak 14, 1955. The application went up before Mr. R. N. Bongirwar, 
ahs was the.then Second Additional District Judge, Amraoti. On April 16, 
1955, the learned Judge made the following order: 

' “There is reason to believe that the trial Court's decree is erroneous. Notice of the 
pauper application be given to the non-applicants and Collector as similar to O. 33, 
T. 6 (#ic).” 

When the matter came up again before the Second Additional District Judge, 
Mr. Bongirwar was no longer there, and his place was taken by Mr. V. W. 
Samudra. Before Mr. Samudra a contention was raised on- behalf of-the non- 
applicant that the decree appealed from was not contrary to law or usage 
having the force of law or was not otherwise erroneous or unjast. This con- 
tention was entertained and considered by Mr. Samudra who ultimately accept- 
ed it. In the revision application before this Court against the order of 
Mr. Samudra it was contended on behalf of the applicant that the Court having 
6nce’ expressed an’ opinion that there was reason fto believe that the trial 
Court’s decree was erroneous it was not entitled to consider the matter afresh 
even though the non-applicant had not been heard before the Court expreased 


1 71987] Nag. 468. 5 [1989] All. 917. 

3 (1039) L É. R. 15 Lah. 128. Ø (1931) L L. R. 10 Pat. 606, r. B. 

3 (1934) I. L. R. 57 AI 440, F. 5. , 7 [1956] A. I. R. Oal 530. á 
4 (1933) L L. R. 55 Mad. 982. i : . ° 
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its view on the matter. According to the learned counsel for, the applicant, 
Mr. Samudra acted without jurisdiction in going into the question and that; 
therefore, his order refusing leave to the applicant to appeal as. pauper should 
be set aside. 

This matter came up before one of us (Mudholkar J.), but was referred to 
a Division Bench on the ground that there was a conflict of authorities off the 
point and as the matter was of sufficient importance it needed consideration at - 
the hands of a Division Bench. That is how the matter has come up before 


us. 

# was held by Pollock J. in Bhatranlal v. Ambikaprasad' that in appeal 
in which permission to appeal in forma pauperis has been given ex parte, the 
respondent is entitled to impeach the permission given by attacking the find- 
ing of pauperism or to urge that the decree is not contrary to law or usage 
having the force of law or is not otherwise erroneous or unjust. In coming to 
this conclugion, the learned Judge relied upon the decisions in Banarss Das 
v. Munshi Ram,? Powdhari v. Bam Sanwar and Somasundaram Chettiar 
v. Arunachalam Chkhettiar.4 We may point out that in the Lahore case the 
Chief Justice, who ordered notice of the application to issue, did not state in 
his order that he considered that the decree sought to be appealed from was 
contrary to law or to some usage having the force of law or was otherwise 
erroneous or unjust. No doubt in thse course of their judgment the learned 
' Judges have accepted the principle that an order which is passed behind the 
back of a party cannot operate to the prejudice of that party, but that prin- 
ciple need not have been invoked at all in that case becanse in point of fact 
no order whatsoever to the ‘“‘prejudice of any ” had been passed by the 
admitting Judge. Apart from that, as we show hereafter, duty is cast 

pon the Court to be satisfied as to whether the decree in a case of this kind 
i contrary to law or Wires Noein the force of law or is otherwise erroneous 
- or unjust, and that g to the law as it stood prior to its amendment in 
the year 1955, not even the appellant had a right to be heard before the Court 
expressed its opinion on the matter. 

Even in the Allahabad case it would appear that the Judges who ordered 
notice of the appeal to issue had not considered the question as to whether 
the requirements of the proviso to r. 1 of O. XLIV of the Civil Procedure 
Code were satisfied. It would appear that when the matter went up before 
a Division Bench the respondents sought to challenge the tenability of the 
appeal on the ground that the requirements of the proviso were not satisfied. 
It was contended on behalf of the appellant that it was not open to the res- 
pondents to raise an objection of this kind. There wag a conflict of anthorities 
on this question and, therefore, -the learned Judges of the Division Bench 
referred the following questions for determination by a Full Bench (p. 441): 

..Is it open to a court, hearing an application under Order XLIV, rule 1 of the 
e ee es a 
Advocate, to consider the question whether the decree appealed from is contrary to 
law or to some usage having the force of law or is otherwise erroneous or unjust, or 
is it precluded from determining that question by the fact that the order issuing notice 
impliedly held that the decree was contrary to law or usage having the force of law 
or that it was otherwise erroneous or unjust, or is it precluded from considering this 
question by the fact that notice was Issued?” 

To this the answer of the Full Bench was as follows (p. 445): 


“Our answer to the question referred to us, therefore, is that it is open to the court 


gh se see Seems ile sree Sige en Dees eee ne EN 
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_secepted the view that the respondent is entitled to be heard on the question 
as to whether the conditions of the proviso to r. 1 of O. XLIV have been satis- 
fied or not. Indeed, while considering the decision of the Full Bench, Bennet 
and Verma JJ.'observed in Ram Kalash Kunwari v. Ishwar Saran’ (p. 918) : 

“,..In that case the referring order shows, at page 962 (1994 ALJ. 961) ‘By the 


pealed from is contrary to law or to some usage having the force of law or is gtherwise 
erroneous or unjust... On page 065 the Full Bench further observed: 


"We do not, of course, mean to lay down that the court is bound to issue notice to 


compelled to hear the opposite party and cannot change its mind and review its pre- 
vious order under section 151 of the Code of Civil Procedure.’ The Full Bench there- 
fore does not support the proposition advanced by Mr. Baleshwari Prasad (Counsel for 
the respondents).” e 

It will thus be elear that the Full Bench decision does not support the view 
taken by Pollock J. On the contrary, this later decision of the same High 
Court goes clearly against the view of Pollock J. inasmuch aa it is to the effect 


right of counsel to argue. No doubt, the learned Judges pointed out that the 
Court may, if it so desires, obtain the assistance of counsel, but the Court is 
not bound to hear eounsel on the point. But that is entirely a different matter. 
There is a difference between a Court of its own accord hearing counsel on 
the point and a Court doing so by virtue of any provision of law. 


Shri Kherdekar, who appears for the non-applicant before us, not only relied 
upon the Full Bench decision of the Allahabad High Court to which we have 
just referred but also to the decision of the Patna High Court in Tilak Mahton 
v. Akhil Kiskore?. In that case it was held that the respondent was entitled 
to be heard on the question as to whether the decree sought to be appealed 
Fro uadee r d oL O° XLIV ie conary to law or in aos aage having ihe 
force of law or is otherwise erroneous or unjust. The reasons on which this - 
decision is based are three. In the first place, it is said that the form of notice 
prescribed by the Code entitled the respondent to raise the contention that 
the decree sought to be appealed from did not satisfy the conditions of the 
proviso to r. 1 of O. XLIV. The second reason given is that r. 1 of O. XLIV 
imports the procedure laid down in respect of pauper suits and that rr. 5 
and 7 of O. XXXIII read together entitled the respondent to raise a conten- 
tion of this kind. The third reason given is that on the analogy of the decision 
of their Lordships of the Privy Council in Arishnaswams Panikondar v. Rama- 
swami Chettiar with regard to the procedure to be followed while dealing 
with an application under s. 5 of the Limitation Act, no order can be 
passed against a party behind ita back. Al these arguments have been dealt 
with in the judgment of Ramesam and Madhavan Nair JJ. in Somasundearam 
Chettiar v. Arunachalam Chettiar. In regard to the first argument Ramesam 
J. has observed (p. 986) : : 

t! « Tt seems to me that the Form appended to the Code should not be allowed 
extend the meaning of the sections and the rules in the Code. The Form has to be 
construed with reference to Order XLIV, rule 1, and not thaf Order XLIV, rule 1, should 
be construed with reference to the Form. In my opinion, Form No. 11 only refers to 
cases where notice is given with reference to rules 1 and 2 and the respondent is given 
an opportunity; and, as the notice is given only with reference to pauperism, the Form 


} [1939] AD. 917. $ (1917) L L. R. 41 Mad. 412, 8. 0. 20 Bom. 
$ (1981) L L. R. 10 Pat. 606, r. ». p R Ml, ro e 


1438 ‘' YHE BOMBAY LAW REPORTER. [voL LX. 


ee ee 
pauper. It bas nothing to do with the question mentioned in the protiso.” 
We are in entire agreement with this view. 

As regards the second argument, the learned Judge has obsefved ion 986) : 

. Rule 7, clause (2), which refers us to rule 5, shows that, if the plaintiff's ale- 
gationa do: not show @ cause. of action, the pauper application should be rejected, «But, 
reading rules 7 and 5, tt iş clear that the provisions of these rules are not directly, appli- , 
cable to pauper appeals. They are applicable only tf the language of these rules be 
altered. In my opinion, these rules are not applicable to appeals and, because à 
rules are not applicable and the appellate Court cannot address itself to the question 
whether the plaint shows a cause of action, the Legislature proceeded to enact a provi- 
sion analogous in the proviso, viz, that the appellate Gourt should address itself to the 
question whether the lower Court’s decision is erroneous or unjust. The insertion at 
the proviso is practically an additional argument that rules 5 and 7 are Mmapplicable to 
appeals... Once the proviso is there, I do not think we can fall beck upon Order 
XXXII, rules 5 and 7. The proviso being complete by itself, we cannot import into it 
the iden that apart from the rule the respondent is as a matter of general principle 
entitled to notice before leave is given.” á : 
Suen ie ered Judge observed (p. 987): 

E thet an order pemsed without nolice to the respondent ought not to, be, 

i a 
ing leave is conclusive that the judgment appealed against is erroneous or contrary to, 
law; and at the actual hearing of the appeal the respondent would have an opportunity 
of showing that the decree appealed against is in accordance with Jaw and is not erro- 
neous or unjust.” 
Incidentally, we may mention that the last preceding observations have been 
quoted by Pollock J. m support of his conclusion but as will now be apparent 
they do not justify that conclusion. Those observations do not mean that @ 
according to Ramesam J. the respondent can challenge at the time of granting: 
leavé the view expressed by the Judge that the appeal does satisfy the require- 
ments of the proviso to r. 1 of O. V. They only mean that when the appeal 
is heard on merits the respondent can show to the Court that the judgment 
is not contrary to law ete. and that that leave was wrongly granted. 

We may incidentally make mention of another fact and it is that while deal- 
ing with this case the Full Bench of the Allahabad High Court observed in 
Powdhari v. Ham Sanwari (p. 448): 

“The Madras High Court n Somasundarem Chettiar v. Arunachalam Challies has 

expressed an opinion which is partly in favour of the applicant before us, but not wholly 
so. The decision appears to be based to a large extent on the long established practice 
which prevails m that Court.” 
Now, though the learned Judges of the Madras High Court have made a refer- 
ence in passing to the practice prevailing there they have, as will be apparent 
from what we have quoted above, considered the matter on merits and met 
all the arguments in favour of the view which found acceptance in Taak Mak- 
ton v. Akhil Kishore. In our opinion, it would not be right to say that the 
Madras decision is based to a large extent or even partially on the ene 
which prevailed in that High Court. 

As regards the third’ argument, we entirely agree with the following obser- 
vations of Madhavan Nair J. in the Madras case (p. 992): 

“Lastly, it was urged, having regard to the decision of the Privy Council In Krieh- 
sasami Panikondar v. Ramasami Chettiar, that, as in the case of the succeszaful perty in 
a time-barred appeal who hfs obtained a ‘valuable right’ of a final decree in his favour 
by mere effluxion af time, the respondent here has also acquired ‘the valuable right’ of 
a final decree in his favour on account of the ‘pauperism’ of the appellant, and that 
e therefore as in the other case the respondent in this case also should be heard at the 
e time when the appeal is admitted. It lẹ clear to my mind that the two cases are not 
at all similar and that the observations of the Privy Council in Krishnasami Poenikondar 
v. Romgswant Chetiier have no bearing ongthe question before us which in my opinion 
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should be decided with reference to the special rules provided for the purpose in the 
Code itself,” ` 
We may also ppint out that here the proviso enacts a condition presedent for 
entertaining application and for proceeding with it further. That con- 
dition being that the decree sought to be appealed from appears contrary to 
law er to some usage having the force of law, or ia otherwise erroneous or 
.unjost. Where a duty is cast on a Court there is no question of hearing any 
party before proceeding to perform that duty. Moreover, there is no question 
being a vested right in favour of the respondent which ‘would be taken 
away by the order made by the Court to the effect that the appeal fulfils ll 
the requirements of O. XLIV, r. 1, as is the case where the period of limita- 
tion prescribed for an a appes) has has elapsed and yet the appellant wånts his 
appeal to be entertained. 

We may advert to a recent decision of the Calcutta High Court in Panchu 
Bala v. Nikkü Rajan’ in which the view taken by the Patna High Court im 
the Full Bench case has been considered and rejected, and it is held’ that when 
a Court, before which an application to file an appeal m forma pauparts is 
made, does not reject the application in view of the proviso to that rule but 
iggues notice on the oppdhite party to show cause why the application to pro- 
secute the appeal as a pauper should not be allowed, it is not open to the Court, 
at a later stage, to reject the application on the ground that under the provi- 
80 it is bound to reject it. It is not neceasary for us to go as far as the Calcutta 
High Court has gone because here not merely a notice of the application was 
jasued to the respondent but the Court also found to the effect that the decree 
of the trial Court was erroneous. 

On a eonsideration of the provisions of law applicable to this case and of 
the various decisions bearing on the point, we have no doubt that the conten- 
tion of the applicant before us is correct, and the application for revision 
should be allowed. Accordingly, we allow the application for revision, and set 
agide the order of the Second Additional Distriet Judge, Amraoti, 
leave to the applicant to appeal as pauper. The point which the learned Judge 
had to decide was whether the applicant is pauper. He has not decided that 
point but merely stated in para. 2 of his order that the Deputy Commissioner 
has reported that the applicant is a pauper. . It will now be necessary for the 
learned Judge to give a finding on this point. If he finds in favour of the appli- 
cant on this point ‘he will have to accord leave to the applicant to appeal as a 
pauper 

We understand that subsequent to the dismissal of the application of the 
applicant for leave to appeal as pauper, the applicant was granted some time 
to pay Court-fees. The applicant was not able to pay the Court-fees and 
thereupon the learned Judge dismissed the appeal. That order was based on 
the previous order of the learned Additional District Judge refusing leave to 
the applicant to appeal as pauper. Since that order has now been set aside, 
it follows that the subsequent order of the learned Judge dismissing the appeal 
for non-payment of Court-fees also fails. 

Costs of this application will abide the event. 

Application allowed. 


a 
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Before Mr. Justice Mudholkar and Mr. Justice Katval. 


THE CENTRAL INDIA SPG., WYG., AND MFQ. CO., LTD., “EMPRESS 

MILLS,” NAGPUR v. THE STATE INDUSTRIAL COURT, NAGPUR.* 
Industrial Disputes Act (XIV of 1947), Secs. 25C, 25J, 2(kkk)—Lay off occasioned by 

strikes and absenteeism of workers in sections on which particular section, tn which ° 
workers laid off, dependent—Whether such workers entitled to compensatton— 
Whether payment of compensation a condition precedent to laying off of workman— 
“Definition contained in statute when to be limited or restricted. 

Under the provisions of the Industrial Disputes Act, 1947, relating to lay-off con- 
tained in Chapter VA of the Act, compensation is pđyable only in those circumstnces 
-where the laying-off is occasioned by a cause which is beyond the control of the 
workmen. Therefore, if the lay-off in occasioned because of strikes or go-slow tactics » 
or abgerteeism of workers in sections of an industrial establishment on which the 
‘particular section in which the workers were laid off was dependent, then thetr lay- 
ing off cannot be deemed to fall within the definition contained in s. 2(kkk)of the 
Act. e 

Mervin Veiyra v. C. P. Fernandes, Mahadeo Dhondu v. Lab. App. Tribunal’ 
Prakash Cotton Mills v. State of Bombay’ and Muir Mills Co, Ltd. v. Suti Mills 
Mazdoor Union, Kanpur, referred to. 
However wide the definition contained in a statute may be taken to be tt will 
have to be limited or restricted for the purpose of carrying into effect the provisions of 
Bee a E ce nee 

Cox v. Haks* and Blackwood v. The Queen,’ referred to. 
The Industrial Disputes Act, 1947, does not make payment of compensation a con- 
dition precedent to the laying off of a workman. f 


Tas facts appear in the judgment. 


K.&. Joshi, for the petitioner. 
S. W. Dhabe, for opponent No. 2. 


MoupHoLKak J. This is a petition under arts. 226 and 227 of the Constitu- 
tion for the issue of a writ of certiorari quashing and setting aside the order 
passed by the State Industrial Court, Nagpur, in the matter arising under the 
C. P. and Berar Industral Disputes Settlement Act, 1947. ` 

The relevant facts are as follows: The petitioner is known as the Empress 
Mills, Nagpur. These mills are five in number and are known and styled as 
Empress Mill No. 1, Empress Mill No. 2, Empress Mill No. 3, Empress Mill 
No. 4 and Empress Mill No. 5. Respondent No. 2 is a recognised union for 
the local area of Nagpur in respect of the textile industry at Nagpur. 

On January 7, 1956, the petitioner, Le. the Empress Mills, served a notice 
of change on respondent No. 2. After discussion over the matter, an agree- 
ment was reached between the petitioner and respondent No. 2 on January 17, 
1956, and it was agreed between the parties that Empress Mill No. 1 should 
be demolished and persons who used to work there should be transferred to 
third shifts of Empresas Mills Nos. 3, 4 and 5, which shifts were agreed to be 
started for the purpose of absorbing workers from Empress Mill No.1. Accord- 
ing to the petitioner, the non-recognised Unions resented this agreement and 
started agitation against the Empress Mills as a result of which several un- 
authorised strikes took place. Due to these strikes, normal working of the 
mills was completely dislocated with the result that the petitioner was com- 
pelled to cloge down the Mills on and from February 11, 1956. They declared 


* Decided, July 8, 1958. Special Civil Appli- ae ek 59 Bom. L. R. 838, s. o. [1957] 
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the closure of the Mills till such time when sufficient number of workers express- 
.ed their willingness to resume work normally and peacefully and carry on the 
work in accordance with'the provisions of the agreement arrived at between 
the petitioner find ndent No. 2 

p an the reopened P April 23, 1956. According to the peti- 

, despite the reopening of the Mills strikes and absenteeiam continued in 

all e Mills and more particularly in the third shifts. In fact, according to 
' the petitioner, the third shifts did not work at all till June 6, 1956. Though 
the éhird shifts started working after that date, the attendance was very small 
till August 1956. The petitioner therefore entered into correspondence with 
respondent No. 2 on this matter and brought to the notice of respondent No. 2 
the state of affairs obtaining in the Mills. The letters addressed byethe peti- 
tioner to respondent No. 2 ate of June 27, 1956, and July 7, 1956. The peti- 
tioner pointed out to respondent No. 2, among other things, that doffers had 
refused to work as siders and tentera even though they were suficiently 
acquainted with these jobs and that this refusal on their part had completely 
dislocated the working in the third shifts. The petitioner’s contention is that 
respondent No. 2, instead of rendering full assistance and adequate co-operation 
to the petitioner in restering the normal working of its units, filed an applica- 
tion before respondent No. 1, the State Industrial Court, on July 4, 1956, under 
s. 41 of the C. P. and Berar Industrial Disputes Settlement Act, 1947, alleging 
. that even though the workers presented themselves for work, they were not 
given work, that this amouned to an unlawful lay-off and was in contraven- 
tion of the provisions of the Standing Order No. 20. According to respondent 
No. 2 the Standing Order stood amended by virtue of the provisions of Chapter 
V-A of the Industrial Disputes Act, 1947, which provided for payment of 
compensation to the workers who were laid off. Respondent No. 2 also contend- 
ed that the lay-off was not bona fide and was not for any trade or good reason 
and that, therefore, it could not be effected without notice of change. Upon 
these grounds respondent No. 2 sought a declaration to the effect that the 
play-off was an illegal 

The petitioner in their reply to the application of respondent No. 2 raised 
the following contentions: 

(i) That the State Industrial Court had no jurisdiction to entertain the application 
and that the only Tribumal which could entertain it was the District Industrial Court 

(ii) That owing to continuity and inter-dependence of processes, whenever certain 
departments or sections were stopped or remained idle due to sabsenteeiam amongst 
workers, workers of the subsequent or preceding processes could not be offered employ- 
ment and had to be laid-off, and that ft was permissible to lay them off under Standing 
Orders. 

(iH) That Standing Order 20 which related to stoppage for trade reasons such as 
shortage of orders eto. had no application or bearing in the present case. 

(tv) That Standing Order 20 did not stand amendéd by virtue of the provisions of 
s. 25C of the Industrial Disputes (Amendment) Act, 1933. 

(v) That the lay-off was not in contravention of the Standing Orders or the provi- 
sions of the State or Central Act and that no notice of change was necessary before such 
play-off was effected. 

Upon these allegations, respondent No. 1 framed the following issues: 

“1, Does section 25C of the Act 43 of 1853 override Standing Order 20 and are the 
employees who are laid-off under Standing Order No. 20 entitled to compensation? Are 
capa sk aa a ae ac 
employees in the non-apnlicant Mills. 

2, Were cuiployens Raoji Puninead: Molke and Tulkan iaid of asaiiorot? 

$. (a) Did the lay-off of these employees by the non-applicant Mills violate Standing 
Orders or any provisions of the Madhya Pradesh Industrial Disputes Settlement Act or 
the Industrial Disputes Act (No. XIV of 1947)? 

_ (b) Is the employer bound to give notice under s. 31 before laying off an employee? 

~ (ec) Was the lay-off not bona fide? 

aa ee a a a a a * 
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4. Was absanteeiam among the workers the cause of lay-off of tba employees? If 
so, was the lay-off justified? Are the non-applicant Mills not lable to pay compensation : 
for lay-off?” 

After recording evidence and hearing the parties the State Infustrial Court 
held that in respect of the employees Doma Panjaram, Tulsiram Arjun and 
Chandrabhan Raoji, the petitioner had effected an illegal change in treaping 
their lay-off period as period of unemployment under Standing Order 19 read 


with Standing Order 21, because before laying them off the petitioner did not ` 


pay them compensation as they were required to do under s. 25C of the Inalus- 
trial Disputes Act. The State Industrial Court further held that the case was 
not governed by Standing Order 20, but was governed by Standing Orders 19 
and 21 afid that though respondent No. 2 had based its case on the breach of. 
Standing Order 20 only the defect in the pleading could not be allowed to 
stand in the way of the workers to get a relief. Being aggrieved by the order 
of the State Industrial Court the petitioner ‘‘The Empres Milla”? has come 
up before uh. 

On the first question raised on behalf of the petitioner, which is to the effect 
that the application lay not before the State Industrial Court but hefore the 
District Industrial Court, it is sufficient for us to refer te a decision of this Court 
in Berar Oud Industries v. Majumdar’, where it has been held that an applica- 
tion for declaring a change as illegal under a. 41 of the C. P. and Berar Indus- 
trial Disputes Settlement Act can be made to the District Industrial Court - 
only by the employer, employee or the Labour Officer and not by the Union of 
employees. It has further been held that the power to entertain an application 
under a. 41 made by the Union is given only to the State Industrial Court. In 
view of this decision, we hold that the State Industrial Court was competent 
to entertain the application. 

The next point on the petitioner’s behalf by Shri K. M. Joshi, who 
appears for it, was that before any worker could be entitled to claim compen- 
gatiog under Chapter V-A of the Industrial Disputes Act, 1947, it will have 
to be established that he had been laid-off in the sense in which that expression 
is defined in s. 2(kkk) of the Act. In support of this contention the learned 
counsel has relied upon the decision of this Court in Mervin Veiyra v. C. P. 
Fernandes.2 In that case the learned Chief Justice, who delivered the judg- 
men of the Court, observed (p. 888) : 

.. The definition of ‘lay off which is given in s. 2(kkk) makes it clear that it must 
result from the failure, refusal or inability of an employer on account of shortage of 
coal, power or raw materials or the accumulation of stocks or the break-down of machi- 
nery or for any other reason to give employment to a workman whose name is borne on 
the muster rolls of the mdustrial establishment and who has not been retrenched.” 


Then after referring to s. 25C the learned Chief Justice observed (p. 388): 

“...Therefore, this section would only apply provided the conditions of lay-off men- 
tioned in the definition exist and the lay-off is in accordance with the condtiHons and the 
definition contained in the Act.” 

The expression ‘lay-off’ is defined thus in s. 2(kkk) of the Act: 

“lay-off (with its grammatical variations and cognate expressions) means the 
failure, refusal or tnabflity of an employer on account of shortage of coal, power or raw 
materials or the accumulation of stocks or the break-down of machinery or for any other 
reason to give employment to a workman whose name is borne on the muster rolls of 
his todustrial establishment and who has not been retrenched.” 

Now, according to ee oshi a workman could be deemed to have been laid- 
off within the por expression only if there is a ‘failure, refusal or in- 
‘ability’ on the the employer to allow him to work because of any of the 
ee ay aa (kkk) of a. 2. In the instant case, Shri Joshi points out 
a that the ‘failure, refusal or inability’ of the ‘petitioner to employ the workman 
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was not due to any of the causes specified in cl. (kkk) and that, therefore, the 
. provisions of $. 25C or of Chapter Y-A were not attracted. g 

Shri D who appears for respondent No. 2, contended that the words 
“or for any dther reasons” which occur in the definition are very wide and it 
will be clear from the use of these words that the Legislature intended to give 
& Wry wide meaning to the expression ‘lay-off’. He further contended that 
we must bear in mind the fact that the Industrial Disputes Act is a piece of 
social legislation and, therefore, it would be the duty of the Court to give as 
exténded a meaning as possible to the word ‘lay-off’ so as to comprise in it every 
case which results in an unemployment of workers. He has relied on the deci- 
sions in Mahadeo Dhondu v. Lab. App. Tribunal’ and Prakash Cotton Mills 
v. State of Bombay®, in support of this proposition. 

In the first case the learned Chief Justice, who delivered the judgment of 
the Court, observed (p. 410): ; 

“...We have had occasion to say tt before and we will say it again that are always 

PAE VEE DAE cos eden eatetiin Geen E E shied a is. caeia- 
dice the rights or welfare of labour. We are fully conscious of the fact that our 
Legislature has put labour legislation an the statute book primarily for the purpose of 
redressing the balance beteen employers and employees and that we should not, unless 
we are compelled to do so by the clear language used by the Legislature, put any con- 
struction upon any provision of labour legislation which will In any way prefudiclally 
affect their rights.” 
In the next case relied on by Shri Dhabe we‘have again the judgment delivered 
by the learned Chief Justice who has observed (p. 844): 


“...We must not forget that we are no longer living in the age of laissex-fetre and 
the relations between employer end employees “are no longer solely governed by the 
principles of contract. Contractual rights and liabilities are now subject to the principles 
of industrial law and also the principles of social justice. It is true that social justice 
is an imponderable and Mr. Bhatt asked us not to introduce the principles of socjal jus- 
tice in construing legislation which comes for interpretation before us. In our opinion, 
no labour legislation, no social legislation, no economie legislation can be considered by 
a Court without applying the principles of social justice in interpreting the provisions of 
these laws. Soctal justice is an objective which is embodied and enshrined in our Con- 
stitution. It is true that it may be difficult to define social justice. In the opinion of 
Mr. Justice Holmes it is an tnarttculate major premise which is personal and individual 
to every Court and every Judge. How a Court or a Judge approaches a particular pro- 
blem is influenced and coloured by his outlook on life and society. But however a Judge 
or a Court may approach a particular problem, ‘it cannot ignore the fact that all our 
legislation is atmed at bringing about social justice, and, therefore, it would indeed be 
startling for anyone to suggest that the Court should shirt tts eyes to social justice and 
consider and interpret a law as if our country had not pledged itself to bringing about 
social justice. Therefore, it is a truism to say that the present tendency of our labour 
and industrial legislation is to tmpose more and more burdens upon the employers. 
These burdens are imposed in the interests of the employees, because they have 
under-dogs for decades and centuries...” : 

We mav however refer to the decision of the Supreme Court m Muir Mills 
Co., Lid. v. Suti Mills Mazdoor Union. Kanpur? in which their Lordships have 
made the following observation (p. 1001): 


“The considerations of social justice tmported by the Labour Appellate Tribunal in 
arriving at the deciston in favour of the respondent were not only irrelevant but un- 
tenable. Social justice is a very vague and Indeterminate expression and no clear-cut 
definttion can be laid down which will cover all the altustions. Mr. Isaacs, the learned 
counsel for the respondent, attempted to give a definition tn the following terms—..and 
he stated that there were three parties concerned here, viz, the employers, the labour and 
the State itself, and the conception of social justice had to be worked out in this contexte 


1 (1955) 57 Rom. L. R. 408, B. o. [1955] WL. L.J. 490 : 
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Without embarking upon a discussion as to the exact connotation of the expression ‘social 
justice’ we may only observe that the concept of social justice does not efhanates from the . 
fanciful notions of any particular adjudicator but must be founded on a more solid — 
foundation.” 5 { 

Their Lordships then referred to a certain formula evolved by the Full Bench 
of. the Labour Appellate Tribunal and then proceeded to observe (p. 1002), 


eee eee eee oe ere ee : 


Cine Laboratory v. Theatr Workmen’, and in the latter case it deprecated the idea of 
cators importing considerations of social justice which are not comprised in that formula:— 

‘and what is social justice? Social justice is not the fancy of any individual adjudi- 
‘catar; if it wero so then ideas of social justice might vary from adjudicator to adjudicator 
over all parts of India. In our Full Bench decision (Sea 1950, 2 LLJ. p. 1347), we 
carefully considered the question of social justice in relation to bonus, and there we 
equated the rights and Habilities of employers and workmen with a view to achieving a 
just formula for the computation of bonus. That Full Bench decision stands, and this 
tribunal and all other tribumals are bound by it’” 


As we understand this decision of their ceeds ee the conception of social 
justice ought not to be imported while interpreting the provisions of the Indus- 
trial Disputes Act or other similar Acts, Therefore, the only thing which we 
have to bear in mind in understanding the true import of the definition is the 
set of principles which have been accepted by the Judges in the past for inter- 
preting statutes. 

Here, Shri Dhabe asked us to give the widest possible meaning to the words 
‘or for any other reason’. Surely, it could not have been the intention of the 
‘Legislature to bring within the definition every circumstance possible which 
has resulted in an unemployment of workers as for instance a strike. Hven 
Shri Dhabe admits that an unemployment resulting from a strike would not be 
comprised in the definition. The reason given by him for this is that strikes 
are dealt with expressly by the provisions of s. 25K (ss) of the Industrial Dis- 
puted’ Act, 1947. In our opinion, the key,to understand the import of the defl- 
nition is to be found in the words ‘the failure, refusal or inability of 
an employer’ which occur in cL (kkk) of s. 2. These words make one thing 
clear and that is that the unemployment has to be on account of a cause which 
is independent of any action or inaction on the part of the workmen themselves. 
However wide the definition contained in a statute may be taken to be it will 
have to be limited or restricted for the purpose of carrying into effect the pro- 
visions of the statute in which such definition oceurs. In this connection we 
may avers the following observations of Lord Herschell in Coz v. Hakes® 
(p. 529) : 

sry casio SY (hick al ATE Ghats A PEEN OF PE E EEE EA 
right to-look not only at the provision immediately under construction, but at any others 
found in connection with it, which may throw light upon it, and afford an indication that 
general words employed in it were not intended to be applied without some limitation.” 
' ‘We may also refer to a canon laid down by the Privy Council in Blackwood 
v. R Queon* (p. 94): 
ah ..one of the safest guides to the construction of sweeping general words, which 
FR akin apy gp cetera arc A E 
in the same instrument, and to see what limitations must be imposed on them. If it is 
found that a number of such expressions have to be subjected to limitations or qualifica- 
tions, and that such limitations or qualifications are-of the same nature, that forms a 
strong argument for subjecting the expression in dispute to a like limitation or qualifica- 
tion.” _ °° s 
The consequences of a lay-off are dealt in Chapter V-A of the Act, and it is 
clear from the provisions of that Chapter that compensation for a lay-off is 
¢ payable only in those circumstances where the laying-off is occasioned by a 
canse which is beyond the control ofthe workmen. It would, therefore, follow 


} 1952] 2 L. L. J. 635. s i 15 A. 0. 508. `. 
fisss, 1 L E T. 468. è 1882) 8 App. Cas. 82, 94. 
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from this that if, in point of fact, the lay-off here was occasioned because of 
- gtrikes or go-slow tactics or absenteeism -of workers in-other sections of the 
Mills, on w the particular section in which some workers were laid off was 
dependent, their laying off -cannot be deemed to fall within the desmation 
contained in s. 2(kkk) of the’ Act. 


Apart from’ that we are of the view that even if the expression E ante 

to be interpreted in the widest and most general way as contended for on 
f of respondent No. 2, the action taken against the workers here being 
ible under Standing Order 19 there is no room for the contention that 
th petitions has brought about an illegal change because no previous notice 
action was given by the petitioner to the appropriate parties. „ Standing 

Order 19(1) reads thus: . 

“The Manager may, at any time or times, in the event of a fire, catastrophe, break- 
down of machinery, stoppage of the power supply, epidemic, civil commotion, shortage 
of raw materials or process, short attendance of operatives or other causes, whether of 
a like nature or not, beyond the control of the Manager, stop any machine or machines 
or department or departments wholly or partially or the whole or part of the establish- 
ment, for any period or periods, without notice and without compensation in lieu of 
notice,” í 
Standing Order 21 provides: 

“Any operative played-off under O. 19 or O. 20 shall not be considered as digs- 
missed from service, but as temporarily unemployed, and shall not be entitled to waged 
during such unemployment except to the extent mentioned in Order 19...” 

Now, it is contended by Shri Dhabe that if the word ‘lay-off’ is given the 
wide meaning contended for by him then a lay-off of this kind is not permisaible 
without the payment of compensation. He says that the Standing Orders must 
now be deemed to be amended by Chapter V-A of the. Act because of the provi- 
sions of s. 25J of the Act and, therefore, without complying with the provisions 
of Chapter V-A no lay-off could be effected. In fact, we have recently held 
that Standing Orders in so far as they relate to a lay-off or retrenchment, are. 
subject to the provisions of Chapter V-A. But it does not follow from our 
decision that compliance with the provisions of Chapter V-A is a condition 
precedent to the laying-off of a workman. The case before us. was one of 
retrenchment and we held that no retrenchment could be effected without com- 
plying with the provisions of Chapter V-A. That was because s. 25F speci- 
fically provides that before retrenching workmen certain conditions are to be 
gatisfied. That is not the position so far as a lay-off is concerned. All that 
follows from our decision in that case and from the provisions of Chapter V-A 
is that workmen who have been laid off would be entitled to recover compen- 
sation according to the provisions of the Act. No doubt, the Standing Orders 
have to be read along with the provisions of Chapter V-A, but it does not follow 
in the case of a lay-off that compensation must be actually paid before a work- 
man is laid off. The Standing Orders read with Chapter V-A now create a 
right in favour of the workman who has been laid-off to claim compensation. 
They do not create a right in his favour of being paid compensation before he 
is laid off. He can work out his right independently and so also the employer 
can exercise his right of laying‘off independently of paying compensation. The 
mere failure on the part of an employer to pay compensation would not amount 
to the contravention of the Standing Order for the simple reason that neither 
the Standing Orders nor the Act make the payment of compensation a condi- 
tion precedent to the lay-off. Upon this view, it would follow that no illegal 
change was effected by the petitioner. 

Incidentally we may mention that it was contended for the petitioner that 
this case fell under cl. (si) of s. 25H and that, therefore, the workmen are not 
entitled to compensation. Under this clause, if a lay-off is due to a strike dr 
slowing down of production on the paft of workmen in another part of the 
establishment, the workmen affected thereby are not entitled to the lay-of.com- 

‘¢@ 
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pensation. Here, it was alleged by the petitioner that there were actual strikes 
in other departments. Now, this tact is mentioned by the “State Indus . 
trial Court in one part of its order, but in another part of its order the Ntate 
industrial Court has said that there is no allegation by the petitio&er that there 
was & strike, The result is that there is no finding on the pomt. In the absence 
of a finding we would have ordinarily remitted tne case to the State Industzial 
Court tor examining the question, but upon the view we take on the other part 
of the case, we think it unnecessary to remit the matter on this point. 

e may also advert to the point raised by respondent No. 2 that the laytoff 
here is not in contravention of Standing Orders masamuch as it is not occasion- 
ed by a cause referred to ın Standing Urder No. 20. It is true that the lay-off 
in this case is not for a trade reason or for any other reason which is referred 
to in Standing Order 20. But the petitioner justifies the lay-off not under 
Standing Order 20 but under Standing Order 19(1) which, among other things, 
permits a lay-off of workmen due to shortage of ‘process’. It is not disputed 
that here there was a shortage of process because of short attendance in the 
third shifts of the sections producing yarn, which dislocated the working of 
these shifts. Shri Dhabe, however, contended that the petitioner was bound to 
show also that the requisite quantity of yarn was noteavailable at all in the 
Nagpur market. In our opinion, the Standing Order does not contemplate 
purchase of ‘‘proceas’’ from other Mills. Moreover, respondent No. 2 has 
never alleged that the petitioner purchases yarn or process for production of 
cloth in its Mills. In the circumstances, therefore, we cannot accept 
Shri Dhabe’s argument on the point. i 
hri Dhabe wants us to mention that he had addreased an argument before 
us on the basis of s. 61 of the C. P. and Berar Industrial Disputes Settlement 
Act, 1947. That argument was that the petitioner, the Express Mills, by fail- 
ing to pay compensation as provided by the Standing Order read along with 
Chapter V-A, have effected an illegal change without giving notice thereof. We 
have dealt with this matter in an earlier paragraph and stated that though 
Chapter V-A entitles a person laid off to compensation, neither Chapter V-A 
nor the Standing Orders make the payment of compensation a condition pre- 
cedent to a lay-off. The omission of the petitioner to pay compensation to any 
of the workpen who have been properly laid off does not result in an illegal 


Upon this view, we allow the petition and quash the order of the State Indus- 
trial Court.. There will be no order as to costa. Petition allowed. 


[NAGPUR BENOH] 


Before Mr. Justice Mudholkar’ and Mr. Justice Gokhale. 
CORPORATION OF THE CITY OF NAGPUR ‘ 


v, 
THA NAGPUR ELECTRIC LIGHT AND POWER COMPANY LTD.* 
Indian Electricity Act (IX of 1910), Secs. 24(1), Sch. Cl. Xll—General Clauses Act (X 
of 1897), Sec. 3(42)—-Whether local authority a ‘person’ within s. 24(1)—AppHcability 
of s. 24(1) to local authority—Charge due within s. 24(1), what te—Condition prece- 
dent before action taken under s. 24(1)—Applicabiltty of cl. XT of Schedule—Whe- 
ther action can be taken under s. 24(1) where there is bona fide dispute between 
parties as to what is payable by consumer to electrical undertaking—Notice under 
s. 24(1) whether ineffectixg where amount stated therein in excess of what ts legally 
due—Demand in notice that security to be furnished before reconnection obtained 
whether can ‘be made—Writ of mandamus whether can issue to electrical under- 


takang. i 
Section 24(1) of the Indian Electricity Act, 1910, applies to local bodies or autho- 
rities. * 


re 


' e *Decided, July 16, 1968. Special givil Applostion No. 216 of 1988. - 
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Pallonjee Eduljée & Sons v. Lonavala Municipality, referred to. 

Before a®‘charge’ can be said to be due within the meaning of the expression in 
B. 24(1) of the Indian Electricity Act, 1910, it must be established that the price to 
be charged and the mode for ascertaining the charge as referred to in cl. XII of the 
Schedule to the Act, had been settled by an agreement between the parties. There- 
«fore, before any action can be taken under s. 24(1) of the Act it must be found that 
charges are due from the consumer against whom action -is sought to be taken under 
the section. 

@ Where the charges are claimed from a local authority and there is a dispute between 
the local authority and the electrical undertaking as to the amount of charges, the 
matter must under cl. XI be first determined by an arbitrator. That would ‘be so 
even though there may be no agreement between the -parties about rate of charge 
and mode of computation Of charges. It is only after an arbitrator gives his award 
and determmes what the charges due are that it would be open to the electrical 
undertaking to avail itself of the provisions of s. 24(1) of the Indian Electricity Act, 
1910. Till this is dona, the electrical undertaking cannot have resort to that section. 

Panipat Electric Co. v. Panipat Municipality," dissented from. 

If there is a bona fide dispute between a consumer and an electrical undertaking 
as to what is payable*by the former to the latter, action under s. 24(1) of the Indian 
Electricity Act, 1910, cannot be taken by. an electrical undertaking. 

In re London and Paris Banking Corporation," Br. I. Banking Corp. v. Sylhet Com- 
mercial Bank, Ltd.‘ Tulsidas Lallubhai v. The Bharat Khand Cotton Mill Co. Ltd 
and Joseph v. East Ham Corporation,’ referred to. 

_ The amount stated in the notice given under s. 24(1) of the Indian Electricity Ast, 
1910, must be accurate, and if tt is in excess of what is legally dua, then the notice 
under s. 24(1) will be ineffective. — 

In a notice given under s. 24(1) of the Indian Hlectricity Act, 1910, a demand that 
security should be furnished before reconnection is obtained, cannot be mada. 

A writ of mandamus can issue at the instance of any consumer to an electrical 
undertaking for its failure to perform tts duty under the Indian Electricity Act or 
under its licence. Similarly, a writ can issue to it restraining it from abusing its 
powers under any of the provisions of the Act or under tts licence. 

Sohan Lal v. Union of India," referred to. 


Tum facta are stated in the judgment. 


N. L. Abhyankar and 8. N. Hajarnavis, for the petitioner. 
M. N. Phadke, D. B. Padhye and M. W. Puranik, for the respondent. 


MUDHOLKAR J. This is a petition under art. 226 of the Constitution for the 
issue of a writ of mandamus to the Nagpur Electric Light and Power Com- 
pany Ltd., respondent in this petition, directing it to restore immediately the 
supply of electrical energy to the public lamps in the City of Nagpur. 

The facta which are relevant and are admitted by the parties are briefly 
these: The respondent company holds a licence under which it used to gene- 
rate electricity and supply it to the former Municipal Committee at Nagpur 
and to the public at large. In March 1951, the respondent company stopped 
generating electricity because the Khaperkheda Power House, which is man- 
aged by the State Electricity Board, started supplying electricity to the reg- 
, pondent company in that year. Therefore, as from the year 1951 the respond- 

aut company is only distributing electricity within the limits of the city of 

agpur. 

The first agreament between the Nagpur Municipal Committee and the res- 
pondent concerning the supply of electricity by the company to the munici- 

ality is of the year 1915. It was followed by several other agreements, the 
last of which expired on December 31, 1988. After the expiry of that agree- 


1 (1986) 39 Bom. L. R. 885. 5 (1914) L L. R. 39 Bom. .47, 8.0. 16 Bom. 
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ment, it would appear that there was a disagreement between the parties as 
to the terms on which a fresh agreement should be entered into. The dis. 
pute was, therefore, referred to Mr. W. R. Puranik. He gave his award in 
the year 1942. That award was retrospective and was in dberation from 
December 81, 1938, to December 31, 1945. Under that award, the municipality 
was to pay "Ra, 25-8-0 per. annum per pole to the respondent compan 
charges for the: supply of electrical energy and for the maintenance of the 
public lamps. Inspite of the fact that this agreement expired on December ` 
$1, 1945, it was continued to be acted upon by the parties till October 1, 4950. 
From October 1, 1950 to February 28, 1951, Ra. 80 per annum were paid, by 
agréement, in respect of each pole. This was apparently a provisional arran- 
gement between the. parties between whom negotiations for entering into a 
fresh agreement were going on at that time. j 

. According to the petitioner an agreement was ultimately reached in April 
1951 and a draft of the agreement was agreed to between the parties. Accord- 
.ing to it, the respondent communicated acceptance of the draft by its letter 
dated May 29, 1951, and subsequently also by a letter dated June 11, 1952. 


Under a rule framed under s. 420(2) of the City of Nagpur Corporation 
Act, the agreement had to be referred to the Electrica? Adviser to the Govern- 
ment for his appro and it was accordingly referred to him-and his appro- 
val was received on November 30, 1954. Thereafter, the petitioner wrote a 
letter to the respondent on December 18, 1964, requesting the latter to execute 
an agreement which had already been engrossed on & stamp paper. The peti- 
tioner’s contention is that the respondent changed ita mind and intimated that 
there was change in the circumstances and that the matter should be discussed 
afresh. Various reminders were sent in this connection by the petitioner to 
‘the respondent, but despite those reminders the respondent refused to execute 
the agreement. ' 

The petitioner states that by the letter dated July 4, 1955, the respondent - 
was imformed by it that there was a ‘huge difference’ between ‘the consumption 
set out in the bills for public lamps submitted by the respondent and the 
consumption which was actually recorded in the meters. The petitioner, 
therefore, requested the dent to make necessary corrections in its bills. 
The respondent, however, refused to do so upon the ground that meter readings 
were not to be taken into account and that the bills were prepared on a differ- 
ent basis. According to the petitioner, the respondent had installed meters 
for recording energy consumed by public lamps, that every month meter read- 
ings are taken jointly by the petitioner and the respondent and that it was 
on the basis of these readings that the respondent recovered from the peti- 
-tioner TA duty for payment to the Government, In view of this it 

pears to be the case of the petitioner that the true basis for the preparation 

ot the bills should be the consumption of energy as recorded in the meters. 
Upon this view, the petitioner a ee addressed a letter to the réspondent on 
ied 6 1955. To this letter respondent replied on December 20, 1956, 

g that the petitioner had Bee to the computation of the consumption 

A basis of wattage and -that, therefore, there was no quence of making 
a corrections in the bills. 

The petitioner’s contention is that the respondent having failed to correct 
ita bills or to charge for the su ee the basis of the actual meter 
readings, it was entitled to withhold further payment. It was for this reason 
that, according to the petitioner, only token payments were made till October 


18, i987 and that th r by virtue of a resolution passed by the petitioner 
on October 28, 1957 yments' were stopped. The reeolution, we may 
mention, also provided for taking steps to refer all points in dispute between 


the petitioner and the respondent to an arbitrator to be appointed by the State 
eGovernment under g. 52 of the Indian Electricity Act. ; 
© On November 28, 1957, the petitioXer passed another resolution to the effect 

that no further payments in respect as excessive claims’ of the respondent in 
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its bills for the energy supplied to the public lamps should be made until the 
excess payment already made is adjusted. 

On November 27, 1957; the petitioner addressed a letter to the State Gov- 
ernment of B bay enclosing a copy of the resoiution dated October 28, 1907, 
and requesting the Government to take action ọn the various points set out 
in the resolution including the appointment of an arbitrator. The Govern- 
ment, however, did not appoint an arbitrator, but sent a reply on December 
28, 1957, which, in so far as it relates to this matter, is to the following effect: 

ie ig ‘taxdevstood ‘thar the dopa seuarding: dicot lita a beig autiled amicably 

between the Corporation and the supply Company.” 
The petitioner denies that any offer was made by the respondent for the sot- 
tlement of the dispute amicgbly. It is suggested by the petitioner “that the 
Government must have ascertamed from the respondent its attitude to the 
appointment of an arbitrator and that the respondent must have intimated to 
the Government that the matter would be settled amicably between the peti- 
tioner and the respondent. 

According to the petitioner since the trondit had not offered to settle the 
dispute amicably, it was the duty of the respondent to move in the matter of 
having an arbitrator apfpointed. The petitioner states that but for the com- 
munication received by it from the Government it would have taken further 
steps to move the Government in the matter and have the dispute referred 
to an arbitrator under cl. XII of the Schedule of the Indian Electricity Act. 

Subsequent to the passing of the resolution dated November 26, 1957, the 
matters in dispute between the parties came to a head. The respondent went 
on sending monthly bills to the petitioner and the petitioner did not pay those 
bills. The last bill which was submitted was on June 9, 1958. That bill was 
for Ra. 3,28,000 and odd. At the top of that bill it is stated that the payment 
should be made within 30 days from the receipt of the bill Before however 
the period stated in the bill expired, the respondent gave a notice to the peti- 
tioner under s. 24(1) of the Electricity Act intimating that the respoadent 
had decided to discontinue the supply of energy to the public lamps on the 
ground that the company’s bill for street lighting totalling Rs. 8,28,586-2-6 
till May 31, 1958, including interest had not been paid. This notice was given 
on June 26, 1958. Under this notice, payment was demanded within seven 
days of the ‘receipt of the notice. The notice further stated that upon failure 
of the petitioner to pay the bill the respondent company would disconnect the 
supply of electrical energy to the public lamps as from July 1958. The 
petitioner did not make any payments with the result that just r the mid- 
night of July 8, 1958, the Abel Sopa disconnected the supply of electricity to 
the public lamps in the city 

The respondent admits that it “ord cut off the supply of electricity to the 
public lamps as from July 4, 1958, and its contention is that it had power to 
disconnect the supply under s. 94.(1) of the Act because the bill dne from the 
petitioner remained unpaid despite notice. The respondent contested the peti- 
tioner’s contentions that the computation of energy made by the respondent 
was not sagen Ms that the bill was exorbitant.. According to the respond- 
ent, in the agreement an option was given to it to compute energy on 
the basis of meter readings or on the basis of ‘wattage of street lamps and 
the total number of hours of their burning’. Further according to Teg- 
pondent, the petitioner had actually accepted this option and had been making 
payments right upto October 1957 on the aforesaid basis. The respondent’s 
contention is that the action of the petitioner in refusing to pay the bill is 
wholly mala fide and is actuated by ulterior motivese It is suggested that the 
petitioner wants the licence in favour of the respondent to be cancelled and 
to be granted to the petitioner and that in order to create public opinion in 
its favour the petitioner is resorting to these tactics. The respondent further 
contends that even assuming that it could not take any action under s. 24(1), 
of the Act this is not a case where a writ of mandamus should issue. 
Shri Phadke, who appears for the respondent, gave various reasons for shiping 
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ligt (a, raai andami onda e ith wees. We shall deal with 
them at the proper place, 

The first question which we have to consider is whether under s. 24(1 of 
the Act it was open to the respondent company to serve a nofice of the kind 
which was served here. Shri Abhyankar, who appears for the petitioner, says 
in the first place, that a local authority such as the Corporation of the, City 
of Nagpur is not a ‘person’ within the meaning of s. 24(1) of the Electricity | 
Act and that, therefore, the respondent company had no power to issue a 
notice to it under that section. It will be useful to reproduce the pa 
of s. 24(1) here. They are: 

aiae diy “parson naglacts Wspay: any charge Gor query oe aay satin, ia hms 
a charge for energy, due from him to a licensee in respect of the supply of energy to 


-him, the licensee may, after giving not leas than seven clear days’ notice in writing to 


such person and without prejudice to his right to recover such charge or other sum by 
suit, cut off the supply and for that purpose cut or discomnect any electric supply-line 
or other works, being the property of the licensee, through which energy may be sup- 
plied, and may discontinue the supply until such charge or other sum, together with 


ins D aa DY RD A a ee a 


but no longer.” 
The word ‘person’ ia defined thus in s. 8(42) of the General Clauses Act: 


“ergon shali include any company or amociation or body of individuals whether 
incorporated or not” 
This definition has been interpreted in Pallonjes Kduljes & Sons v. Lonavala 
Municipality’. There a Division Bench of this Court has held that the defi- 
nition of the word ‘ person’ in s. 3(42), General Clauses Act, includes a muni- 
cipality, which is a body of persons incorporated. The learned Judges have 
pointed out that the expression ‘person’ under the General Clauses Act, 
s. 8(42), includes ‘ any company or association or body of individuals, whether 
incorporated or not,’ and that since a municipality is a body of persons in- 
corporated, it must be deemed to be included in the term ‘person’. In the 
Electricity Act there are some special provisions regarding local authorities 
and it is, therefore, contended that in the circumstances the definition given 
im the General Clauses Act, as interpreted by this Court, cannot be brought in 
aid. It is true that a reference is made to local authorities as such in certain 
provisions of the Electricity Act, but it does not appear to us that by doing 


.80 the Legislature intended to give a restricted meaning to the word ‘person’ 


as used in a. 24(1) of the Electricity Act. If one were to accept the inter- 
pretation sought to be placed by Shri Abhyankar the position would be that 
an electrical undertaking will not be entitled in any circumstances to resort 
to the provisions of the section as against a local authority. It would seem 
that the Electricity Act, 1910, is based upon the lish Electricity Act of 
1882. There s. 21 makes a clear’ ‘provision to the effect that the provisions 
thereof, which are more or los the same as those of s. 24(1) here, would apply 


-even to local authorities. We do not think that the Legislature intended to 


treat the local bodies in India in a more favourable way than was done in 
England. It is true that the Legislature has not copied the language used in 
the English statute and has contended itself by using only the word ‘ person’ 
in s. 24(1). But that evidently was in view of the definition of this word in 
s. 8(42) of the General Clauses Act which is wide enough to include a local 
authority. We cannot, therefore, accept Shri Abhyankar’s argument that 
s. 24(1) was not intended to apply to local bodies or authorities. 

Shri Abhyankar then gontended that before this provision ae be availed 
of the electrical undertaking had to establish that some charges for the energy 
must be due from the licensee, and that here there being no agreement between 
the parties as to the mode of computation of electrical anergy, it ora be said 
that any charge was due from the petitioner. According to him, 
cannot be said to be due within th8 meaning of the expression- a: B. 24(1) of 


.. - ` 1 (1930) 30 Jom. L. R. 835. . 
® 
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said to be due"and the charge is correctly. calculated. Shri Abhyankar ad- 
mits that the word ‘charge’ has not been defined anywhere in the Act, but 
according to it means the price to be charged by the licensee and to be 
paid to him for the energy supplied. This he gets from cl. XII of the Sche- 
dule ġo the Electricity Act which is in the following terms: 

, ao e o recog by aao ecn and do o ei o br enar nei 
pled for the public lamps, and the mode in which those charges are to be ascertained, 
shall 6o settled by agreement between the licensee and the State Government or ths 
local authority, as the case may be, and, where any difference or dispute arises, tho 
matter shall be determined by arbitration.” 


Section 24(1) is a general gection and the word ‘charge’ used there would 
apply not only to what is due from a local authority but also from a private 
consumer. Of course, here we are concerned with a local authority, and the 
point is as to what that authority is required to pay for the energy, consumed 
to the distributor. For that purpose a reference to cl. XII is certdinly neces- 
sary. oe to this clause, both the price to be charged and the mode for 

the charge have to be settled by an agreement between the licensee 
and the local authority® That being so, Shri Abhyankar is quite right in 
saying that before anything can be said to be due from the petitioner to the 
respondent, it must be established that the aforesaid two matters which are 
referred to in CL XO had been settled by an agreement between the parties. 

Now, on the question as to whether there is an agreement betwéen the parties 
as to these two matters there is no legal document. No doubt, we have on 
record a draft agreement prepared in the year 195] which subsequently re- 
ceived the approval of the Electrical Adviser to Government, but that draft 
was not signed by either the petitioner or the respondent. Now, this draft 
was accepted by the petitioner and was actually forwarded by it to the res- 
ea in the year 1954 after the Electrical Adviser had approved of the 

agreement. It would, oe appear from the memo dated D&em- 
e 14, 1954, sent by the Chairman and Managing Director of the respondent 
company to the petitioner that the respondent was not prepared to sign the 
agreement. That letter is to the following effect: 


“With reference to the City Engineer's letter No. 1374/ELO of the 10th Instant, we 
have to state that in the light of the recent developments it would be in the interest 
of all concerned if a meeting is convened suitable to the undersigned and yourself to 
discuss the matter threadbare.” 


The letter of the City Engineer, to which reference was made by the respond- 
ent’s Managing Director, 1s to the following effect: 

“As regards the last para of your letter under reference, I have to state that an 
agreement has already been reached in respect of the street lighting but the formalities 
may not have yet been observed. I have also sent you a copy of the agreement which 
has been approved by the Electrical Adviser to Government, Madhya Pradesh under 
this office letter No. 218/L, dated 80-11-54. One such copy was personally delivered 
by my Lighting Superintendent to the Manager of your Company at the informal meet- 
ing which was held in your office on 5-10-54. 

I will, therefore, request you to make the necessary arrangements for completing 
the formalities of a proper agreement, at an early date.” 

From the letter of the Managing Director of the respondent company it, 
would, according to Shri Abhyankar, be legitimate to conclude that the res- 
pondent company did not want to complete the agreement. However, the 
stand taken before us by Shri Phadke on behalf of thé respondent is that there 
was a concluded agreement between the parties. The stand taken by the peti- 
tioner throughout in its correspondence with the respondent company was 
that an agreement had been reached as would be clear from the last letter of e 
the City Engineer. But here the position, taken by counsel is the reverse of, 
that taken in the correspondence. Shri Abhyankar says, in the first place, 
that there was no agreement whereas Qhri Phadke says that there was an 

e 
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agreement. We do not think that in a case of this kind it would be right for 
us to give a finding aa’to whether there was actually an agreement between 
the parties or not. In a case of this type. the matter has to be decided by 
an arbitrator as provided for in OL XII of the Schedule. $. 

Shri Abhyankar, however, argues in the alternative, that even assuming 
that the draft agreement represented-a concluded contract between the pgrtiea, 
it does not permit the respondent to compute the consumption of energy upon 
the bagis adopted by it. In this connection he draws our attention to the 
following clause in the draft. That is a proviso to cl. 8(B) and runs thes: 

e “Provided that the energy supplied to the street lamps shall be metered by meter 
or meters, or tt may be computed on the wattage of street lamps, number of hours of- 
their bufning and the number of lamps in use.” 

Bhri Abhyankar also brings to our notice the fact that in the minutes of the 
meeting dated April 12, 1961, it was recorded: 

“The consumption of energy may be measured either on the meter system or on the 
Calon ls Bon Papaa o 1R HPO weenie: see See abe oe REE AO 
and that the word ‘may’ was altered upon the insistence of the petitioner to 
‘shall’, Shri Abhyankar also refers us to the letter dated April 28, 1951, 
which was addreessd by the respondent, company to the Administrator, Muni- 
cipal Corporation, Nagpur. In that letter, among other things, it is stated: 

“The consumption will be computed on the fired wattage and fixed number of burn- 
ing hours viz. 4015 hours per annum and will not be matered.” 


To this letter, a reply was sent by the Administrator on May 21,.1951, in 
which, among ‘other things, it is stated: 

“The energy consumed for the stroet light lamps of all the wattage will be’ measured 

either on meter system or on the basis of fixed wattage and fixed number of burning 
hours as mentioned In para. No. 3 of the proceedings of the meeting dated 12-4-51 
and the street lights will burn whole of night.” 
In the light of this letter, the draft. was changed and the word ‘shall’ was 
introduced therein instead of ‘may’. After the draft agreement was submit- 
ted to the respondent company latter replied on May 29, 1951, to the 
following effect: 


"Wa have to acknowledge receipt of your letter No. 240P of the 2lst instant and 

confirm the street lighting rate agreement mentioned in your letter under reference. 
We siol siid fona drais Oe omnent AmDodying thesi: terms: od ogndiHgns, ors 
period of 7 years, in due course.” 
‘In pursuance of this letter, the respondent company sent the draft agreement 
to the petitioner. That draft contains a number of alterations or corrections 
but the proviso to cl 8 is the same as that in the draft agreement engrossed 
on a stamp paper, which was sent to the Electrical Adviser to -Government; 
that is to say, 1t contains the words ‘ghall be metered by meter’ instead of the 
words ‘may be metered by meter’. 

The question then is whether the word ‘shall’ indicates that there was no 
option with the company in the matter of computing the consumption of 
energy and that it was bound to make computation on the basis of the readings 
recorded in the peters. Shri Phadke says that the word ‘shall’ is fol- 
lowed by the word ‘may’ and that the proviso takeun as a whole would sem 
` to suggest that there was an option either to make computation on the basis 
` of the meter readings or on the basis of wattage and that such option must 
. necessarily remain with the respondent company. Shri Abhyankar says that 
there was really no option at all so far as the company is concerned and that 
option, if any, was with the petitioner. That again is a matter of interpreta- 
tion-of the agreement, and we think that it ee y lies within the jurisdiction 
of.the arbitrator to be appointed under of the Schedule. It would 

not, therefore, be right for us to etary eee opinion on the point as to whe- 
`- ther the interpretation placed by bhyankar is correct or that placed by 
Shti Phadke is correct. oe ; 
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At the same time we agree with Shri Abhyankar that before any action 
ean be taken urfder s. 24() of the Electricity Act it must be found that charges 
are due from the consumer against whom action is sought to be taken under 
a, 24(1). Undér cl. XII, where there is a dispute or a difference between 
the parties as to whether the charges claimed by the electrical undertaking 
are iy fact due or not, the matter must go to the arbitrator. Shri Phadke, 
_ however, refers us to a decision of a Division Bench of the Lahore High Court 
in Panipat Electrico Co. v. Panipat Municipality’ in which it was held that 
cl 18 of the Schedule has no application whatsoever to a dispute arising as 
to what is due for any particular year. under an agreement between the par- 
ties. In that case, there was, thus, an agreement between the parties and what 
the learned Judges had to consider was whether the dispute as to eomputa- 
tion which arose between the parties could be determined by a civil Court or 
not. According to the learned Judges it could be so determined and that 
el. 12 did not apply to a case of that kind. The learned Judges do not appear 
to have taken into account two important expressions which occur in cl. 12. 
They are ‘‘energy supplied’’ and ‘dispute arises’’. Now the words ‘‘energy 
supplied” would clearly show that the clause would apply even after an 
agreement had been arréved at between the parties regarding the supply of 
energy. Similarly the words ‘‘dispute arises’’ used in the clause clearly indi- 
cate the state of affairs after an agreement has been arrived at between the 
parties. We cannot conceive of a ‘dispute’ arising between the parties prior 
- to an agreement though a ‘difference’ may arise even prior to an agreement. 
In ‘the circumstances, therefore, we hold that cl. XII would apply also to a 
case where there is a dispute between the parties regarding the charges pay- 
able by a party or due from a local authority under an agreement. Where, 
as here, the charges are claimed from a local authority and there is a dispute 
between the local authority and the electrical undertaking as to the amount of 
charges, the matter must under cl. XII be first determined by an arbitra- 
tor. That would be so even though there may be no agreement between the 
parties about rate of charge and mode of computation of It is only 
after an arbitrator gives his award and determines what the due are 
that it would be open to the electrical undertaking to avail itself of the provi- 
sions of s. 24(1) of the Act. Till this is done, the electrical undertaking can- 
not have resort to that section. In the instant case, there is, as already stated, 
a dispute between the parties as to the amount due in respect of electrical 
energy consumed by the petitioner. Therefore, before resorting to s. 24(1) of 
the Act, it was necessary for the respondent company to have that dispute 
settled by an arbitrator as contemplated in cl. XII. 


Further, on the basis of the argument advanced before us by Shri Phadke 
on behalf of the respondent company a dispute of this kind must, under el. 13 
of the ‘concluded contract’ (the terms of which are embodied in the draft 
agreement engrossed on a stamp paper) go to an arbitrator. No doubt, 
a. 24(1) confers certain statutory powers upon the respondent company, but, 
by agreeing under cl. 18 of the draft agreement to refer the dispute to an 
arbitrator, the respondent must be deemed to have circumscribed ita rights 
under s. 24(1) by attaching a condition precedent to their exercise. 8o, look- 
ing the matter either way, we think that it was not open to the respondent 
to exercise its powers under s. 24(1) of the Act at the present stage of the 
dispute between it and the petitioner. 

Shri Abhyankar then stated that apart from this, the powers under s. 24(1) 
of the Act could be availed of by an electrical undertaking only where there 
is a neglect to pay the dues and not where there if merely a failure to pay 
what is demanded. In support of his proposition Shri Abhyankar relied upon 
certain decisions. The first of these decisions is In re London and Parts Bank- 
ing Corporation®. That was a case under the Companies Act. There also thee 
expression ‘negligence to pay’ had to beeconsidered. Jessel M. R., who deli~ 


1 (1944) A. I. R. Lah. 441. t (1874) L. R. 19 Eq. 44. ae 
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vered the judgment of the Court, observed (p. 446): i 
I “...Negligencè is a term which is well-known to the law. Negligence in paying á 
debt on demand, as I understand it, is omitting to pay without reasonable excuse. Mere 
pmission by itself does not amount to negligence. Therefore I shoulf hold, upon the 
words of the statute, that where a debt is bona fide disputed by the debtor, and the 
debtor alleges, for example, that the demand for goods sold and delivered is excessive, 
and ‘says that he, the debtor, is wiling to pay such sum as he is either advised by 
competent valuers to pay, or as he himself considers a fair sum for the goods, then in ` 
that case he has not neglected to pay, and is not within the wording of the statu.” 

Next’ he referred to the decision of the Assam High Court in Br. I. Banking 
Corp. v. Sylhet Commercial Bank, Ltd.’ which was a case under the Com- 
panies Act. There Lodge CJ., relying upon a decision of this Court in Tlass- 
das Lallubhat v. The Bharat Khand Cotton MR? Co. Lid.®, held that when a 
debtor company believed, even wrongly, that it is justified in law to refuse to 
pay, such a refusal cannot be regarded as neglect to pay as contemplated by 
s. 1638(1) wf the Companies Act. In Tulsidas Lalubhai’s case a Division 
Bench ‘of this Court held that the principle upon which a company can be 
wound up on a creditor’s application is simply its inability to pay its just 
debts, that the inability is indicated by its neglect to pay after proper demand 
was made and that such neglect must be judged by reference to the facts of 
each j case. The learned Judges also held that where the defence 
is that the debt is disputed, the Court has first to see whether that dispute is 
on the face of it genuine or merely a cloak of the company’s real inability - 
to pay just debts. : 

The last case relied upon is Joseph v. Kast Ham Corporation.S In that case 
also it was held that in a bona fide dispute between a consumer and a local 
authority, running an electrical undertaking, as to what was payable by the 
former to the latter, the latter was not justified in cutting off the consumer’s 
supply of electricity. 

Ngw, from all these decisions it is clear that if there is a bona fide dispute 
between the parties as to what was payable, action under s. 24(1) cannot be 
taken by an electrical undertaking. It is urged by Shri Phadke that here the 
dispute is not bona fide at all and that it is for some ulterior reasons the peti- 
tioner has not paid its dues to the respondent company. Shri Phadke refer- 
red us to a resolution passed by the petitioner sometime towards the end of 
the year 1957 in which, among other things, the petitioner wanted that the 
licence in favour of the respondent should not be renewed and that if it 
was already renewed it ought to be cancelled and that the licence should be 
granted to the petitioner. Shri Phadke says that the petitioner after having 
been informed by the Government that licence in favour of the respondent 


had been renewed wanted to create public opinion in its favour by taking up 


a stand like this, and also wanted to create prejudice against the respond- 


ent company and has, therefore, adopted this curious stand. In our opinion, 


it would not be right to draw an inference of this kind from the mere passing 
of a resolution to the effect that the licence in favour of the respondent should 
not be renewed. It has to be borne in mind that the petitioner has been pro- 
testing right from the year 1955 against the method of computing electrical 
energy and it would not be correct to say that altogether a new dispute was 


. raised by the petitioner after it learned that the licence in favour of the res- 


pondent had been renewed. In this connection we may refer first to the letter 
of July 4, 1955, addressed by the Lighting Superintendent, Nagpur Corpora- 


‘tion, to the Manager, N.H.L. & Power Co.. There he has stated: 


“This is to bring to yeur notice that there is huge difference between the con 


‘sumption charged in the street lights bills by the Company and the consumption record- 


ed on the meters of street lights. 
You are, therefore, requested kindly to make necessary corrections in the bills and 
submit your amended hills...” f 


1 [1%9] A. I. R. Amam 45. . L. R. 952. 
# *(1914) L L. R. 39 Bom, 47, 6.0, 16 Bom, 3 [1936] 1. K. B. 367. 
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Shri Phadke says that this-is not a letter written by. anyone who could act on 
behalf of the petitioner and that it cannot be regarded as a protest by the peti- 
tioner. It is sufficient to say that the person who addressed that letter is the 
head of the Lighting Yhepartment and therefore it was competent for him to 
make a protest of this kind. Moreover, unless the contrary is shown, it must 
be presumed that he was acting under the directions of the Chief Executive 
Oficer to whom he is subordinate. In fact, notice of this letter was taken by 
‘the respondent company which sent a reply on July 6/7, 1955. No doubt in 
that jetter the Manager of the respondent company has reiterated the stand 
that computation should be made on proper basis; but that is another matter. 
Then there is a second protest which is in the letter dated October 6, 1955, ad- 
dressed again by the Lighting Superintendent, Nagpur Corporation, to the 
Manager of the respondent *company. This was evidently a reply to the 
Pe letter dated July 6/7, 1955. There the Lighting Superintendent 
stated : 

“With reference to the above cited memo, I have to state that the NEJ- & Power 
Co. Ltd., Nagpur, has already agreed the measuring of electric energy consumption on 
the meter system vide this office letter No. 240-P, dated 21-5-51, and there is a term 
under Clause 3(b) of our agreement that the energy supplied to the street lights 
shall be metered by the meter or meters, which has already been approved by you and 
to this effect the Company has fired the meters to measure the electric energy con- 
sumption of the street lights. Moreover, I have to point out that officials of the Com- 
pany have given the understanding about the measurement of the electric energy of 
street light whenever the question of low voltage and improper fllumination of street 
lights was brought to the notice of officials of the NEL & Power Co.” 

Notice was taken of this letter aleo by the Manager of the respondent company 
who in his letter dated December 20/21, 1955, has stated as follows: 

“The draft agreement you refer to provides either for metering or for computation 
on the basis of wattage, burning hours, etc. It is wrong to say that we agreed at any 
time to measure the electric energy consumption on the metering system and to bill 
you on the basis of it.. 

..We do not therefore propose to change the practice in force so far, inasmuch as 
it has not been suggested by the Chief Executive Officer of the Corporation... 
Now, Shri Phadke, relying npon the last portion quoted from this letter, points 
out that no letter was sent by the Chief Executive Officer of the Corporation 
after this and urges that we should hold that there is nothing to show that the 
‘‘petitioner’’ had lodged a protest. As we have already stated, a protest was 
made by a person who was competent to act on behalf of the petitioner and it 
is immaterial that the Chief Executive Officer did not send a letter under his 
own signature conveying a protest in it. 

We would next refer to the letter dated November 12, an which was ad- 
dreesed by the Lighting Superintendent to the Manager of the company in 
which he has stated as follows: 

“In connection with the bill under reference I have to state that you have charged 
' 112,715 units consumption when the actual consumption metered comes to 1,07,064 units 
and hence token payment of Re. 19,750 has been recommended against Rs. 30,278-8-8 
which include the arrears of Ra. 15,850-3-8 not paid due to difference between the 
consumption charged by you.” 

It would be clear from this letter that the petitioner carried its protest a little 
further this time and actually withheld part of the amount on the ground 
that the computation of energy made by the respondent was not correct. 

Finally we-would refer to the letter dated Januarv 28, 1956, sent by the City 
Engineer, Nagpur Corporation, to the Manager of dhe respondent company. 
In that letter the City Engineer has observed as follows: 

“In connection with the bill under reference I have to state that you have charged 
114,518 units consumption when the actual consumption metered comes to 1,06.754 units , 
and hence token payment of Rs. 19,600*has begn recommended against Re. 37,210-15-10 | 
which includes the arrears of Ra. 1523-8-8 not paid due to difference between the” 
consumption charged by you.” ° 
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Bhri Phadke is not in a position to say whether these letters were actually re 
ceived by the respondent company. However, Shri Abhyankar states that, 
from a perusal of the Dak Book it is clear that these letters were received by 
someone on behalf of the respondent company. This dk Book’ was shown by 
Shri Abhyankar to Shri Phadke and Shri Padhye, who also appears for the 
respondent, and they had no comments to make. In the circumstances we 
would be justified in concluding that both these letters were actually received 

by the respondent. 

Shri Phadke, however, states that after this letter of January 23, 1956, ¢here 
was no protest by the petitioner till March 12, 1958. It seems to us that there was 
no “need for the petitioner to go on protesting any further. However, we find 
that these is a further protest in the letter dated October 16, 1957, addressed by 
Shri Deshraj, the then Mayor of the Corporation, to the Chairman and 
Managing Director of the respondent company. Then again, there is a resolu- 
tion of Odtober 28, 1957, passed by the petitioner to the effect that steps be 
taken to refer all points of dispute to an arbitrator to be appointed by the 
Government. Though the resolution does not contain a protest it does 
reiterate the fact that a dispute did exist between the respondent and the peti- 
tioner. In these circumstances it would not be correct to say that the peti- 
tioner took altogether a new stand in the year 1958 to the effect that there was 
a dispute between it and the respondent company over the question of compu- 
tation of electrical energy. 

Then Shri Phadke says that even if the basis contended for by the petitioner 
be accepted, the liability of the petitioner may at the most be reduced by 5 per 
cent. and since the petitioner at no time showed its willingness to pay the balance 
of the amount the dispute cannot be regarded as bona fide. Here, again we 
have to bear in mind that the disputes which the petitioner has with the respon- 
dent company are numerous and again, what the petitioner wants is adjustment 
of the payments made in the past, ie. right from the year 1951. Whether the 
petitioner is entitled to this under law is a different matter. But the petitioner 
has made a claim of that kind, and merely because such claim has been made 
only recently, it cannot be rejected as wanting in bona fides. We might as 
well mention here another argument of Shri Phadke and that is that even if 
we accept the letter of the Lighting Suprintendent ag being a protest by the 
petitioner itself there was no protest whatsoever from or on behalf of the peti- 
tioner till 1955. To that the answer of Shri Abhyankar is that whatever pay- 
ments were made in between were made without prejudice to the ultimate 
agreement that may be entered into between the parties. Actually no agree- 
ment had been signed and the draft agreement was itself awaiting the sanction 
of the Electrical Adviser. That being the position, the petitioner went on 
making payments towards the dues without any protest to the respondent 
because it did not want to take the risk of any precipitate action being taken 
by the respondent in the matter such as cutting off of the electrical supply 
altogether. Now, the explanation of Shri Abhyankar is not a far-fetched one 
and we are not prepared to reject it. In these circumstances, we think that 
there is, in fact, a bona fide dispute between the parties and that the failure 
of thé petitioner to pay the dues does not amount to a neglect to nav within 
oe meaning of the expression occuring in sub-s. (1) of s. 24 of the Electricity 

ct. 

Then Shri Abhyankar stated that the demand which was made by the res- 
pondent companv admittedly included certain amounts, which evén on its own 
showing, it could not claim. One such amount was the payment of interest 
amounting to Rs. 18,000. A demand for this amount was contained in a bill 
submitted in the month of March. We had asked Shri Phadke to show what 
the basis of this amount is and how this amount was arrived at. Shri Phadke 
, Stated that for the first time the bill for the month of January 1958 which was 
, received by the petitioner on February 21, 1958, contained a demand to the effect 
that if the amount was not paid within 80 days of the presentation of the bill, 
the “petitioner would be liable to pay interest at 1 per cent. per month. By 

> 
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virtue of this’ demand, the petitioner would be liable to pay interest only from 
‘March 21, 1958, and yet we find that in the bill presented on March 1, 1958, 
there is a demand for Rs. 18,948 by way of interest: Clearly, therefore, this 
amount could mot be included. - 

Pits there is another fact and that is that even assuming that there was a 

ded contract between the parties that contract canie into foree on March 
D "1951, and came to an end on February 28, 1958. Therefore so far as the 
months. March, April and May 1958 are concerned, the computation of energy 
coul not be made upon the basis contended for by the respondent, that is the 
draft agreement which had expired. Now, Shri Phadke says that there w a 
condition i in the draft agreement that unless a party to the agreement gave one 
year’s notice in writing befqre:the agreement expired that agreemeñt would 
continue to be in force, and that the petitioner not having given ak notice, 
the agreement must be still deamed to be subsisting. Now, here, we find that 
the respondent company had itself given notice on November 11, 1957, to the 
effect that as and from March 1, 1958, a different tariff would apply. Then 
again on February 28, 1958, the Chairman and Managing Director of the respon- 
dent company wrote a letter to the petitioner saying, among other things, that 
pending final agreemen# regarding the street lighting terms and tariffs the 
company should continue the supply as it is doing at present from March 1, 
1958, and the rates and conditions as may be agreed upon will come into forco 
from March 1,:1958. From both these letters it would appear that the res- 
pondent itself did not want the renewal of the old agreement of 1951 in the 
form in which that agreement existed. 
. Then we would refer to the letter dated April 3, 1958, sent by the Manager 
of the respondent company to the Chief Executive Officer of the Corporation 
in answer to the letter of the Chief Executive Officer of March 12, 1958. In 
that letter the manager has observed: 

“The question whether the Corporation is Hable to pay for the consumption accord- 
ing to meter readings or computation Is a matter of interpretation which has o be 
decided from the correspondence that has taken place between the Company and the 
Corporation. This is the first time by your above letter that you have asked the Com- 
pany to meter the consumption of energy.. 

Now that you desire for the first time that the bills for street lights be made out 

eccording to meter readings and not according to computation, as we have been doing 
eo far, we are writing to the Electric Inspector to Government, Nagpur Division, Nag- 
pur, requesting him to put- up check meters on the existing meters installed by the 
Compeny as these meters have neither been calibrated nor checked for a very long 
time in view of a practice of submitting bills from 1951 on the computed consumption 
based on wattage and the total number of burning hours.” 
.Now, in view of this letter it would follow that the old basis could not have 
been adopted in preparing bills for the months of March, April and May 1958. 
The amount of Rs. 3,28,000 and odd which is referred to in the notice under 
s. 24(1) includes bills for.these three months. So under the notice the peti- 
tioner was required to pay something over and above what the petitioner was 
legally bound to pay and for the failure to pay that amount the penalty was 
the cutting off of the electrical supply. We are clear that the amount stated 
in the notice under s. 24(1) must be accurate, and if it is in'exceas of what is 
legally. due, then the notice given under s. 24(1) would be ineffective. The 
powers conferred on an electrical undertaking by s. 24(1) are very drastic 
and, therefore, we must expect strict compliance with the provisions of that 
section. 

There is also mohe defect in’ the’ notice. In tlmt notice the respondent 
wants that security should be furnished by the petitioner before it can obtain 
reconnection. Such a demand is not contemplated by s. a, ) and could not 
properly be made in the notice. It may be that under the rules and’ 
tions made by the respondent company it,has power to demand security but. 

‘that is entirely a ‘different matter. We may mention that Shri Abhyankar 
‘ehallenges the validity of the rule, but we do not think’ that upon’ the view are 
L. B.—#2, 7 
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take of the provisions of s. 24(1) it is necessary for us to consider whether the 
rule requiring payment of security made by the company is a v&lid one. ; 

There is one more defect in the notice under s. 24(1) and if is this. The 
last bil which was sent by the respondent to the petitioner was, as already 
stated, dated June 9, 1958. That bill was received hy the petitioner on June 
11, 1958. It is stated on the top of the bill that the petitioner was entitled to 
time for 30 days to pay the bills, that is to say, the petitioner could pay the bill | 
on or before July 10, 1958. Since the petitioner had time to pay the bill till 
that date, that time could not be curtailed by the notice dated June 26, $958. 
The notice, however, purports to curtail that time by saying that the bill must 
be paid within seven days of June 26, 1958. Shri Phadke says that this period 
of 30 days given is one of grace and it was open, to the respondent to curtail 
that period. Whether it is open to the respondent to do that or not need not 
be considered here, because the respondent has not stated in the notice under 
s. 24(1) that the period of grace which was given by the respondent to the 
petitioner Was curtailed by it. a, l 

We may mention that the four defects in the notice with which we have 
dealt were not raised by the petitioner m its petition, and, Shri Phadke con- 
tended that since they were not so raised, we are not @ntitled to consider them. 
Ordinarily, we do not allow parties to travel beyond what they have said in 
the petition or return, as the case may be, but where, as here, all the facta are 
clear on the record we think that a party can raise a contention which is based 
on facts which are already on record though that contention is not expressly 
set up in the petition or return. Moreover, we gave Shri Phadke full time 
to meet those points. Actually they were raised the day before yesterday and 
he had almost two days time to answer them. 

For all these reasons, we have no doubt that the notice under s. 24(1) of 
the Electricity Act which was served by the respondent on the petitioner was 
bad in law. Accordingly, we quash, it and treat it as of no legal effect. 

The question then is whether we should issue a writ of mandamus against 
the respondent requiring it to continue to supply electrical energy to the peti- 
tioner. The first ground taken by Shri Phadke for asking us to refuse a writ 
to the petitioner is that in the resolution of November 26, 1957, the only charge 
made against the respondent company was that it was charging at an exor- 
bitant rate of two annas and three pies for the period 1946 to 1957 (which 
was also not an entirely correct statement); whereas the ground now taken is 
that the basis of computation of consumption of energy is wrong. It is true 
that the resolution does not bring out the points on which the petition is 


founded, but it is not as if the ground taken in the petition is a new one. As 


already stated, this ground was urged long ago and in any case was never given 
up by the petitioner. Indeed, a letter addressed by the Chief Executive, 
Officer on March 12, 1958, refers to this ground. 

The second ground taken by Shri Phadke is that no protests were made from 
1951-1955 and that, therefore, writ ought not to issue against the respondent. 
We have dealt with this matter earlier and shown that there was some reason 
for not making any protest till 1955. Therefore, it is also not a good ground 
for refusing a writ. 

Then Shri Phadke contended that no attempt was made by the petitioner to 
pay up what was admittedly due to the respondent. Now, here, as we have 
already pointed out, the petitioner also has a counter-claim which it wants to 
be considered. That the petitioner has some kind of claim is, as already stated, 
admitted even by the Managing Director of the respondent company, in his 
letter dated February 28, 1958, which has been filed by the respondent today. 
In these circumstances, we do not think that it would be right to hold that 
there is an unreasonable withholding of payment of money admittedly due by 
the petitioner. l 

Then Shri -Phadke stated that the charge made by the petitioner that the 

amps is false and that, therefore, we should 
net grant a writ. This ia not a matter which we can go into ourselves. 
+ 


+ 
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Whether the respondent acta in an unanthorised manner or under authority 
- cannot be determined without going into evidence. In the circumstances, we 
cannot take that point into consideration at all. 

Shri Phadke saya that the petitioner wants that the bills should be re-opened 
and that is also another ground for refusing a writ. The petitioner does want 
the hills to be re-opened, but that is a matter for the arbitrator to consider, and 
can certainly not be a ground for refusing a writ. It may be that the arbitra- 
tor would not allow bills to be re-opened after the lapse of several years, but 
upom such a hypothetical ground we cannot say that the petitioner ought not 
to get the relief which it has sought from us. 

Further, according to Shri Phadke the action of the petitioner in not paying 
up the bills and in filing thig petition is not bona fide, because it haf reso 
to this course having failed to secure a licence in its own favour for distrib ting 
electrical energy in the city of Nagpur. We have dealt with this aspect 
the case earlier and we have said that there is no basis for the conclusion that 
the petition has been filed because the petitioner has failed to get a‘license. In 
fact the petition is the direct consequence of the action taken by the respon- 
dent by cutting off electricity from public lamps, and is not even remotely 
connected with the resoMition aforementioned. 

Shri Phadke then asked ‘‘Is it reasonable to pay a large sum and ask for 
readjustment of bills paid years agot’ We have dealt with this aspect of the 
case earlier and said that there was some reason why the petitioner went on 
paying bills for 1951 and onwards as and when they were presented, and the 
mere fact that it paid these bills- would not justify the conclusion that it 
accepted as correct the basis on which those bills were made. Therefore, that 
is also not a good ground for refusing a writ. We may also add that, as Shri 
Phadke concedes, a relief of this kind could have been sought by any tax- 
payer, the sins of commission and omission, if any, of the Corporation cannot 
be a valid ground for refusing a writ—the harmful consequences of refusing 
which will fall, not on the petitioner so much as on the public of Nagpur. 

Finally, Shri Phadke says that the respondent is not a publie authority and 
that no writ can issue against it. He referred in this connection to the deci- 
gion of the Supreme Court in Sohan Lal v. Umion of India! and Halsbury’s 
Laws of England, Vol. XI (Third edn.) p. 85, para. 159. In the Supreme Court 
case it is held that normally, a writ of mandamus does not issue to, or an order 
in the nature of mandamus is not made against, a private individual. Such 
an order is made against a person directing him to do some particular thing, 
specified in the order which appertains to his office and is in the nature of 
public duty. The statutory duty devolving upon a public utility concern is 
a public duty. Therefore it cannot be said that a public utility concern like 
the respondent is in the same position as a private party. 

As pointed out in 78 Corpus Juris Secundum 998: 

“As a general rule, a public utility has the duty to give the public reasonable and 
adequate service at reasonable rates and without delay. 

A pubHc utility has the duty to supply a commodity or to furnish service to the 

public. This duty exists Independently of statutes regulating the manner in which it 
shall do business or of contracts with mmmictpelities or individuals, and is imposed 
because the utility is organixed to do business affected with a public interest and holds 
itself out to the public as being willing to serve all members thereof. Broadly speaking, 
the primary duty of a public utility is to give ressonable and adequate service at rea- 
sonable rates and without delay.” 
Such being the position, a writ can issue at the i of any consumer to 
a public utility concern for its failure to perform its duty under the Electricity 
‘Act or under its licence. Similarly, a writ can issue to it restraining it from 
abusing its powers under any of the provisions of the Act or under its licence. 

Now, in XI Halsbury’s Laws of England, p. 84, para. 159, it is stated: i 

“The order of mandamus is an order of a’most extensive remedial nature, and is, 


1 [1957] A. L Rẹ 8. O. 539. : 
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in form, a` command issuing from the High Court of Justice, directed to ańy person, 
corporation, or ‘inferior tribunal,’ requiring him’ or them tọ do some particular thing - 
rar ones Se ere ae ee Race Eee Gee a a ee ae 
duty.” 
This statement of law instead of helping ais respondent cea goes against 
it. As pointed out in Corpus Juris Secundum the duty to supply electyical 
energy resting upon an’ electrical undertaking is a public duty, and therefore 
a writ can issue to it requiring it to' perform that duty, ae would also ae 
to the following at p. 91 of the same volume: 

Si a 9k es Sen eh ok x sli Wi lac ag a Me 
terms of the statute by which the society is chntrolled.” 
This statement of the law goes even further than that in Corpus Juris Secun- 
dum. We have, therefore, no doubt that a writ can issue to the respondent 
company. 

Finally, we have to consider whether we should make the writ conditional- 
Now Shri Phadke says that in a case of this kind we should make the writ con- 
ditional and require the petitioner to pay the amount which would be due to 
the respondent upon the basis contended for by the petitioner. ers to 
him, the petitioner would be bound to pay to the respondent Ra. 2,76,000 on 
the basis of the pleadings. of the petitioner and, therefore,: the respondent asked 
us that the petitioner should be réquired to deposit this amount as a condition 
precedent to the isuue of a, writ against the ae We have already 
stated that the petitioner has also some claims against the respondent. There- 
fore, it would not be‘right for us to direct that the petitioner should make a 
payment of this amount to the respondent even though Shri Phadke suggests 
that the payment would be without prejudice to the right of the petitioner to 
. have necessary adjustments made. In our opinion, it will be enough if the 
condition regarding security which we have already imposed upon the peti- 
tioner is continued:so that the petitioner will not be in any way prejudiced. 
We may add that though some delay may be occasioned in the recovery of the 
amount due to the respondent, the respondent wonld be adequately compen- 
sated by the interest which, according to the respondent itself it is entitled to 
claim. We do not, however, say that the respondent is entitled to claim inte- 
rest in law as the petitioner is disputing the right. 

Accordingly, we order as follows: 

That a writ of mandamus absolute shall issue against the respondent re- 
quiring it to continue the supply of electrical energy to the petitioner for the 
purpose of public lights. The healer given by the Allahabad Bank in res- 
pect of the amount legilly due the petitioner to the respondent in respect 
of the energy consumed upto May 31, 1958, shall continue till the respondent 
is fully paid ita due. The guarantee shall he renewed every three months. In 
ease of breach of this Order either party will be at liberty to apply. As re- 

-ds the payment for the consumption of energy and maintenance charges 
ae July 7, 1958, the petitioner.shall be liable to pay to the respondent Ra, 
25,000 per month’ for the energy consumed from July 7, 1958; onwards till the 
adjudication of their dispute by the arbitrator, ‘without prejudice to their res- 
pective rights as to the correct amount to be paid or received. Till the dispute 
between the parties on the question of the rate of payment and mode of compu- 
tation is settled the respondent will not be bound | to carry out any further 
lighting programme. 

The petitioner will be entitled to costs. 

i ip po Order inii 


1958.) - GULABCHAND BURAIMAL 0. SHRI BALAJI (a.G.5.) 1461 
(NAGPUR BENCH] | 


Before Mr. justice Gokhale. 
QULABCHAND SURAJMAL JOSHI v. SHRI BALAJI, DEITY.*® 
Temple—Sufficiency of evidence to prove temple a public temple—Contributions on large 
*ecale collected from public to reconstruct temple building—Inetallation ceremony 
_ including pratistha performed after such reconstruction—Whether evidence sufficient 
g © Prove that temple a public temple. - 

Where there is evidence to show that contributions on a very large scale were 
collected from the public for the work of the reconstruction of a temple bufiding, 
and after the work of reconstruction was over, an installation ceremony including 
protishtha was performed,” which ceremony was intended to dedicate the property 
ae ee re a 
sufficient to, prove that the temple is a public temple. 

Babu Bhagwan Din v. Gir Har Saroop,' distinguished y 

Deoki Nandan v. Murlidhar’, Committee of Management of Gurdwara Panja 
Sahib v. SPEAR POE cp REE Roney AAE BARNE LERE N Mohammad Said,’ 
referred to. o 


AN open site admeasuring 24,439 square feet situated at Paratwada m 
Achalpur tahsil with a temple building situated there, belonged to the deities 
of Shri Balaji alias Shri Hanumanji and the deity’ Shri Murlidharji alias 
Shri Thakurji. Shri Balaji deity was established: over 150 years ago, while 
Shri Murlidharji deity came to be installed 50 years thereafter. These deities 
were installed in two of the rooms of the temple. The leading part in the 
installation and consecration of the deity Shri Murlidharji was taken by one 
Akherim Sukhramdas and that was done with funds contributed by him and 
other leading Hindu public-men of the place and they appointed one Nanakram 
son of Radhakisan as a Pujari of the temple. The whole temple came to be 
known as Shri Balaji Sansthah. The Hindu public freely visited apd wor- 
shipped the deities and performed functions such as Annakut, Bhajan, Kaptak 
etc. Marriages were performed and Ramlila men, Badhus and travellers put 
up in the temple building. In about 1868 Government granted the site sur- 
rounding the temple to the deity and this site was used for a flower garden for 
the use of the deity. A few years later, the public built a water trough for the 
use of the cattle and. the trough was filled with water and maintained with 
funds of the public. Water was brought from the well situated in the open 
gite surrounding the temple. Im 1918 the temple became dilapidated and it 
was necessary to re-build it. In 1919, in the month of January a meeting was 
held of the Hindu public and four persons namely, Richpal, Narsingdas, Lallu- 
prasad and Harmukhdas, were nominated as Panchas and entrusted with the 
work of reconstruction. According to the plaintiffs, these Panchas rebuilt the 
temple in its present form at a cost of about Rs. 8,000. When this construction 
was going on, the Murlidhar deity had to be shifted and it was again installed 
and consecratéd in one of the new rooms. The actual management of the temple, 
according to the plaintiffs, was done by the Pujarts in consultation with the 
Panchas. In June 1926 two of the Panchas, Lalluprasad and Harmukhdas, 
purchased in auction an open site admeasuring 15,429 gq. ft. to the north of the 
temple building for Rs. 242 and the same was dedicated to the temple deities. 
Thus, according to the plaintiffs, the whole site surrounding the temple belonged 
to the temple and the Pusarts had no right or interest therein. Nanakram, tho 
original Pujari, was the son of one Radhakisan and he had a brother by name 
Hardeo. Nanakram died about 1884, ‘and at the dime the temple was recon- 
structed, Hardeo’s son Nanuram ‘was the Pujari. Besides Nanuram, Hardeo 
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had two other sons, Jaggulal and Jagatram. Nanuram died in 1923 and he 
was succeeded by one Rameshwar who was the grandson of Jagatram. Rame- - 
shwar had a brother, Shrikisan. After the death of Nanuram, Shrikisan and 
Rameshwar were minora and during the minority of Ramesh one Thandu- 
_ ram, the maternal uncle of these boys, ae Pujarts for worship of 
the deities, and according to the plaintiffs, the first one so appointed, was 
Ramanand and the second one was Mannalal. Rameshwar was a spendthrift ; 
and was not able to do necessary repairs to the temple building. On March 5, 
1947, Rameshwar sold some portion of the open site surrounding the tempte in 
favour of one Chandrikaprasad ; but later on, he passed a writing in favour of 
the Panchas on May 3, 1948, admitting that he had only Pujars rights and hand- 
ing over osseasion of the temple. But, within twp years, Rameshwar executed 
in February 1950 a sale-deed in favour of one Keaharbai in respect of the rest 
of the portion of the open site as well as the temple building for a consideration 
of Rs. 5,000. The purchaser Kesharbai took forcible possession of these pro- 
perties sold*to her, and hence the plaintiffs filed the present suit on July 25, 
1950, for a declaration that Rameshwar had no right to sell the property in 
suit and for possession thereof. The suit was filed on behalf of the two deities 
as plaintiffs Nos. 1 and 2 represented by their next friend Jammanial Ram- 
chandra Agrawal, who was plaintiff No. 3 in the suit, and three other Panchas. 
Kesarbai, the purchaser under the sale-deed dated February 3, 1950, and her son 
Motilal were impleaded in the suit as defendants Nos. 1 and 2, while Chandrika- 
prasad, the purchaser under the sale-deed dated March 6, 1947, was impleaded 
as defendant No. 3. Rameshwar, the vendor, was impleaded as defendant No. 4, 
while his sister-in-law, Kiranbai, the widow of Rameshwar’s brother Shri 
was impleaded as defendant No. 5. Defendant No. 6 was the son o 
a former Panch one Narsingdas, while one Chhedilal Lalluprasad, another 
Panch, was impleaded as defendant No. 7. Though the prayer clause of the 
plaint stated that the plaintiffs prayed for a declaration that the temple build- 
ing ip guit was the property of the deities and not of defendant No. 4 Ramesh- 
war who could not alienate it and for possession of the said temple building 
in favour of plaintiffs Nos. 1 and 2, the deities, under para. 16 of the plaint 
the plaintiffs claimed a declaration in respect of the suit property comprising 
the temple building and the open site and for possession thereof. 

The suit was resisted by defendants Nos. 1 and 2, principally on the ground 
that the suit property was the private property of Rameshwar. 

The trial Judge held that the temple and the open site surrounding it did not 
belong to Nanakram but was owned by the plaintiff deities. He held that the 
temple and the site was not inherited by Hardeo and thereafter by Nanuram, 
and thereafter by Shrikisan and Rameshwar. He found against the defendants 
on the question of Rameshwar’s ownership of the site in suit. On these find- 
ings, the lower Court decreed the plaintiff’ suit and granted a declaration 
that the temple building and the site in suit was the property of the deities, 
plaintiffs Nos. 1 and 2, and not of Rameshwar, defendant No. 4, and awarded 
the plaintiffs possession of the temple building and the site. 

Against this decree, Chandrikaprasad, defendant No. 3, filed no appeal, and 
the present appeal was filed by Kesarbai and her son Motilal, original defen 
dants Nos. 1 and 2. But Keaarbai having died pending this appeal, her legal 
representatives were brought on record. 


N. B. Chandurkar, for the appellants. 
M. RÈ. Bobde and C. P. Kalele, for respondents Nos. 1 to 5. 
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GOKHALE J. [His Lordship after stating the facta and considering the evi- 

dence in the case, proceeded:] This is all the documentary evidence on the 

erecord in connection with the open site surrounding the temple building and 

mane Chandurkar contends that this evidence is insufficient to substantiate the 

ijtiffs’ case that the open site surrounding the temple building belonged to 

the eities. As I have already pointed out, it is common ground between the 
L 
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parties that the temple was built on a portion of the present site at least about 
. 100 years before the present suit. That some additional land was 
from Government in 1868 cannot also be disputed. The actual order granting 
ee eee eC ge a IE Ea E o a 
of 1883-84 relating to the encroachment made by Nanakram, a certificate in 
connection with the grant of the site was produced by the Pujari, which was 
returned to him. This land, however, was used for a garden for the temple 
` and though there are references in some of the earlier Papar ioa support 
Mr.Chandurkar’s argument that the land was granted to Nanakram, it cannot 
be inferred from them, as I have already stated, that the grant was personally 
in favour of Nanakram and his family. The execution of the rent-note in favour 
of Nanakram on May 26, 1928 (exh. P-4) by Laduram and Chhedilal is also 
to some extent in favour of the defendanta. But, as I have already stated, the 
explanation of the plaintiffs that this rent-note cams to be executed in order 
that the Pujarts may receive regularly payment for their maintenance directly 
from the lessees seems to be borne out by oral evidence as well as <he evidence 
of the accounts books produced by Chhedilal. But a more significant fact is that 
an area of 14,000 square feet or more was purchased in 1926 by the Panchas 
(exh. P-7) and got entewed in the name of the temple deities in 1939 Ca P-9), 
and the entries in the record-of-rightsa exhs. 1-2-D-4 and 1-2-D-5 clearly support 
the plaintiffs’ case that the owner of the land was the Deosthan itself. It is 
significant that the Deosthan is shown as the occupant in these entries in res- 
pect of the entire o site admeasuring 39868 square feet. It is conceded 
by Mr. Chandurkar that these entries in the record-of-rights must be presumed 
to be true, but he says that the presumption raised by these entries is liable 
to be rebutted and is so rebutted by the documents of 1883-84 to which a refe- 
rence has already been made in detail. I am not prepared to accept this argu- 
ment and hold that the documentary evidence relied upon by. the defendants 
rebuta the presumption raised by the record-of-rights entries on the record. 
Then we come to the evidence relating to the reconstruction of the temple 
building in 1918. As I have already stated, it is the plaintiffs’ case that these 
buildings were reconstructed in 1918 by raising on a large scale subscriptions 
from the public and this reconstruction was followed by installation ceremonies 
in which dedication was made in favour of the plaintiff-deities. It is not denied 
by the defendants that the rebuilding of the temple took place in 1918; but it 
ee ee ae a a 
plaintiffs was spent and it is also contended by the defendants that apart from 
public subscriptions, Nanuram also spent for the repairs and rebuilding. In 
support of the defendants’ allegations, there is hardly any reliable evidence 
on the record. As I have already pointed out, Rameshwar, defendant No. 4, 
though he filed a written statement, was present in Court only once but there- 
after made himself scarce and did not step into the witneas-box. The evidence 
of 1-2-D.W.3 Motilal discloses that he summoned Rameshwar im order to prove 
his title, and though Rameshwar was present in Court on July 10, 1952, no 
moneys seem to have been paid by the defendants in respect of his ‘allowance, 
nor does it appear that any serious attempt was thereafter made to secure his 
presence in Court to give evidence. On the other hand, the plaintiffs have 
substantiated their allegations by producing the account books of Narsingdas 
one of the Panchas, who took a leading part in the work of reconstructing the 
temple building in 1918. The accounts were produced by. Ratanlal, the son of 
Naraingdas, who is defendant No. 6, and they were proved by Ranglal (P.W. 11). 
Now, these account books are of two kinds. Extracts have been produced from 
the daily rokad and also from the kAatavani. Theeaccount books for the year 
1918-19 show that a total collection of Rs. 6,334-11-0 was made from thé public 
for the expenses of the reconstruction and Ra. 6,702-14-6 were actually spent. In 
the year 1919-20 an additional amount of Ra. 1,515-0-6 was collected and-the . 
total expenses over the building were Rg. 1,610-15-6. In the year 1920-21 an 
amount of Re. 887 was raised and Ra. 289-9-3 wore spent. In the year 1921-22 
no further eollections were made but ¿8&2 amount of Rs. 210-13-6 was’ spent. 
re 
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These account books which haye not been challenged in any way support the 
plaintiffs’ case that the Panchas raised from the public, contribntions amount- 
ne to more me 8,000’ and spent that amount -in ee be Ogee ae 
This documeh ‘evidence is further supported by the witnessds e plain- - 
tifs Manulal (P.W; 1), Laxmidhar. (P.W. 5), Kisgn (P.W. o ana (P.W. 
8), Jamanlal (P.W. 11) whọ`is the next friend of the deiti es, Onkarsa (P.W. 9) 
who is a man of 86 years, and who himself contributed 4 sum of Rs. 25¢ and 
Banailal (P.W. 12).’ 7 
. It wet and. that, aa not disputed, that during..the work of _reconstrugion, 
‘one of the deities, Shri Murlidharji, was removed, while the other one was 
shifted a little, and after the work of reconstruction was completed there was 
an installation ceremony and it is the allegation of the plaintiffs that there was a 
‘dedication of this néw building in favour of, the deities. In this connection, 
reference may be made to the evidence of Richpal, one of the Panchas, i stated 
‘that there was a night-long installation ceremony. during .which there- were 
homas, and since then the temple belongs to the deities.. According to the — 
evidence o Jamanlal, the next, friend of the deities, eight or nine months after - 
the construction was complete, installation ceremony was held, homa was made 
in this installation eeréniony in which Richpal, grasad,, Harmukhdas and 
Narsingdas and their- wives. took part, and the peop e contributed in money 
ae kind for the Anriakut ete. Bansilal’s evidence is also to the same effect and 
‘he seems to have been prent ‘at the installation ceremony, being invited by 
his distant relative Richpal . rding to his evidence, Nanuram’s financial 
condition was not suchas to enable him to build and look after the temple on 
‘his own responsibility. “Mr. Chandurkar has drawn my attention to the admis- 
sions made by plamnitiffs’ witnesses regarding some lands at Kharpi and Yeoda 
owned by Nanuram and thare are on- record éxha: 1-2-D-12 to 1-2-D-18, which 
show that the family of the Pujaris’ had lands at Kharpi and Yeoda. But 
that is neither here nor there since there is no evidence about their income. 
It is not denied by the defendants that subscriptions for the purpose of recon- 
struction-of the temple were obtained from the public, and the account books 
‘produced -by: the- plaintiffs establish that an amount of more than Rs. 8,000 
waa collected and spent on the work of reconstruction. It is also not denied 
by the defendants that an installation ‘ceremony was held fter the work of 
reconstruction. It seams to be the contention of the defendants that that instal- 
. lation ceremony was “performed: not by the Panchas but by Nanuram himsel? 
end. it is denied that there was any dedication of the temple in favour of the 
deities. 


That takes me ‘to tlie evidence of thé defendanta’ own witnesses, Suganchand 
and Shrinarayan. Suganchand (1-2-D.W: 2) has deposed that he was a priest 
versed in Puranas and Kathas and he took part in the installation of the suit 

` temple idols, along with other Pandis. According to him, Baba Nanulal did 
the installation ceremony and he denies that Harmukh, Richpal, Narsingdas 
and their wives performed the ceremony. Ho stated that the ceremony took 

‘two days, Nanulal spent: for it, and the temple belonged to Nanulal. It is 
‘obvious that hé is related: to defendant No. 2, Motilal; the latter’s real sister 
being married to his son, though his son’s wife is no longer living. According 
to his evidence, pratishtha for a house is called wastu shanti, that of temple is 
called deo pratishtha and- Pratishtha Prakash ia one of the books on the sub- 
ject. He admitted’ that at the time of the temple installation, he read some 
mantras from Pratistha Prakash and some from Wasishta. Havana Padhati. 
‘He stated that he was not the acharya of the ceremony but Ramdhin, who, is 
now dead, was the acharya. Ramdhin was-a pardeshki Brahmin and he did all 
the rituals as:the officiatiig priest. He stated that there was & yajna at that 
time and his work in the ceremony was of pptting the akuti in the yaina, while 
Ramdhin did the koma including sankalpa eto. He says that Ramdhin might 

. ehave done the pradhas ‘sankalpa or dewalaya sazikalpa. In his presence, ‘he 

stated, there were only koma, mantras and meals. The ceremony of the instal- 
‘lation of the idol was not done in his presence According to him, Nanuram 
Pa 
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‘had. no: wife at that time and he might. have put.some image of durva or silver 
.-In place of the wife of the yejamana.. About.20 persons took meals on the first 
.and the second day.. Hé stated that. Ramdhin did the ceremony according to 
.the Dharma ra. In the account.books produced .by the plaintiffs, there are 

entries of December 1919 in which there is.a reference to payment made to 

Ramdhin and purchase of articles like wheat, ghee etc. To that extent, Sugan- 
chahd’s statement that Ramdhin was the. ackarya seems to be fully supported. 
The other witness examined by the defendants is Shrinarayan and his evidence 
alsg shows that he was present at. the ceremony. and spiel had invited him 
for the homa. performed after the reconstruction of the tem le. According to 
him, four pandits were there in_all,. including the witness , Bababux, 
-Buganchand and Ramdhin and the ceremony took two days. He denied that 
‘the Panchas and their wived took part in the ceremony but says that Nanuram 
was the yajamana. According to him, at the ceremony, on the first day, bhim- 
self, Bababux and Suganchand did japa of.the gayatri mantra and the 
: next morning the koma began. The work that he did was the recjeation of the 
gayairs mantra on the first day and putting of ahutts on the second: day. ` 
According to this witness, Ramdhin was the acharya and recited mantras; 
sankalpa was made by gamdhin and it was according to the shasiras. He said 
that Ramdhin had:a book of. pothi and that was Wasistha Havana Padhati. 
He states that Ramdhin had also 2-8 other books and the pratistha i.e. installa- 
tion of the idol. was made. He also states that Nanuram told him at the time 
that the temple belonged to him.: Now, all this. evidence goes to support the 
plaintiffa’ case that after the work of the reconstruction of the temple was 
completed, a ceremony was held and that ceremony included the pratishfa, which 
would imply that the temple building ‘was dedicated to the deities. Mr. Chan- 
durkar relies on the evidence of Suganchand and Shrinarayan and says that 
it was Nanuram who was the yajamena-and not the Panchas. In my judgment 
that would make no difference if the installation ceremony ultimately resulted 
‘im the dedication ‘of ‘the temple "building: -in run of the deities for purposes 
of worship by the publie. 

Jn Dr. P. V. Kane’s History of Dharmasastra, Vol. TI, part IT, at p. 892, 
the learned author, -after referring to several works which prescribe a compre- 
pi procedure of. the consecration o: wona ponds and tanks, states as 

WB pee > T4 

E E E E Cle ts E EE AEE ies Utsarga 

means ‘divesting oneself of ownership over a thing and dedicating it for the use of all’. 

eins eee bu Aia seoor bi is roo d aa Ast daw S than 
he boroa, ee ee eee, et fho ng hee bost Cote) and 
lastly the.daksina and ‘feeding tof brahmanas.” 
‘Then the learned author procéeds to state at p. 893: 
“In the case of temples, the proper word to'use is pretishtha and not utsarga.” 
The evidence of Suganchand and Shrinarayan would indicate that there was 
sankalpa, homa as well as pratistha, and, 5 my opinion, that must necessarily 
lead to an ‘inference, that after the work of reconstruction which was financed 
to such a large. extent by public contributions, the temple buildings were de- 
dicated in favour of the deities. In Deoki Nandan v. Murlidhar), their Lord- 
ships of the Supreme Court have pointed out that the ceremonies relating to' 
dedication are Sankalpa, Uthsarga and Prathista. It is observed at p. 769: 

“Sonkalpa means-determination, and is really a formal declaration by the settlor of his 
intention to dedicate-the property.. Ufearga is the formal renunciation by the founder of 
his ownership in the property, De roci wherect: Deng spat a borgno impresso ys 
the trust for which he dedicates tt.” 

Then, after referring to Mr. Mandlik’s observation: i in the Vyavabara Mayukha, 
` Part II, App. Il, p. 339, that 
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and to Dr. Kane’s History of Dharmasastras, Vol. II, Part II, p. 898 and to 
the statement which I have already quoted above, it is stated by their Lord-. 
ships that the question of inferring a dedication to the public by reason of the 
formance of the Uthsarga ceremony cannot arise in the case of temples. As 
have already pointed out, the evidence of Suganchand and Shrinarayan shows 
that the ceremonies of sankalpa and pratistha were performed at the time of 
the installation of the deities in the reconstructed temple buildings in suif and 
religious books were used by Ramdhin in the performance of the ceremonies. ` 
This evidence, in my judgment, establishes the plaintiffs’ case that the temple 
buildings were dedicated in favour of the deities after the reconstruction of . 
the’buildings. It is nobody’s case that the temple buildings were merely repair- 
ed. A large amount to the tune of more than Ra. 8,000 was spent in recon- 
structing the structure, which necessitated the removal of at least one idol 
during the work of reconstruction. 

I need not refer in detail to the evidence on record about the user of the 
temple buiding by the public. It was alleged by the plaintiff that the Hindu 
public freely visited and worshipped the deities; religious functions such as 
Annakui, Bhajan, Kaptak etc., used to be performed there, and marriage 
parties, Ramlila men, Badhus and travellers used to pué up in the temple build- 
ing. This is not denied by the defendants and the evidence on this point seems 
to be ample and reference in this connection may be made to the testimony of 
Ganesh (P.W. 2), Tukaram (P.W. 3), Bhimrao (P.W. 4), Laxmidhar (P.W. 6) 
and K (P.W. 6). Mr. Chandurkar points out that the evidence as to 
user by the publie of the temple premises does not necessarily prove that the 
temple is a public temple or that the property belongs to the deities. In this 
connection, he relied on the case of Babu Bhagwan Din v. Gir Har Saroop' in 
which their Lordships of the Privy Council stated that it was not enough to 
deprive a family of their private property to show that Hindus willing to 
worship have never been turned away or even that the deity has acquired con- 
siderable popularity among Hindus of the locality or among persons resorting 
to the’annual Mela, Then their Lordships observed as follows (p. 9) :— 

“_..Worshippers are naturally welcome at a temple because of the offerings they 
bring and the repute they give to the idol: they do not have to be turned away on pain 
of forfeiture of the temple property as having become property belonging to a public 
trust. Facts and circumstances, in order to be accepted as sufficient proof of dedication 
of a temple as a public temple, must be considered in their historical setting in such a 
case as the present; and dedication to the public is not to be readily inferred when it is 
known that the temple property was acquired by grant to an individual or family.” 
Now, this case is clearly distinguishable from the present case, because in that 
case the family had treated the temple as family property, dividing the various 
forms of profit whether offerings or rents, closing it so as to exclude the public 
from worship when marriage or other ceremonies required the attendance of 
the members of the family at its original home, and erecting samadAts to the 
honour of its dead. In that case, it was further observed by the Privy Council 
that the value of public user as evidence of dedication depends on the circum- 
stances which give strength to the inference that the user was as of right. In 
the present case, there is evidence to show that contributions on a very large 
scale were collected from the public for the work of the reconstruction of the 
temple buildings, and after the work of reconstruction was over, an installa- 
tion ceremony including Pratistha was performed and that ceremony was in- 
tended to dedicate the property to the deities for the purpose of worship by 
the general public. At any rate, therefore, since 1918 the public seems to have 
used this temple as of gight and not by permission of Nanuram and of 
Rameshwar. 

Mr. Chandurkar also relied upon another Privy Council case, Committee of 
Management of Gurdwara Panja Sahib v. Sardar Mohammad Nawaz Khan,? 

"in which it was observed at p. 98 that the burden lies heavy on persons setting 


1 oad L. R. 67 LA.1, s.o. (1939) 42 2 (1041) L. R. 68L A. 83. 
Bor. L. R. 190. 
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up dedication of property for purposes of the shrines and it would be beside 
- the point to slfow that the evidence does not exclude the theory of dedication. 
Mr. Chandurker relied on what was stated by their Lordships at page 95 of the 
report: s 

“The case of dedication is not made out merely by evidende of neighbourly or con- 
sidergte conduct towards a religious institution, or by showing that small profits have, ° 
not been churlishly exacted by the proprietor from persons held in general esteem. Nor 
is it to be made out by showing that the sadhus dependent on the mahant got his help for - 
repairs, or allowed him to assign pilgrims to them at the time of mela, or sought his 
help in other ways.” e 
In this case, dedication was sought to be established by user. In my opinion, 
this cass also does not assist Mr. Chandurkar in view of the evidence 8n record 
as to dedication of the temple buildings in the present case. 

Then Mr. Chandurkar referred me to another Privy Council case in Raghbir 
Lala v. Mohammad Said’, in which it was held that where a quegtion arises 
whether particular property acquired by a given individual was uired on 
his own behalf or on behalf of some other person or institution with whom or 
with which he was connected, the circumstance that the individual so iT] 
property was a prof ascetic may have importance; but it is out of the 
question to suppose that a man’s religious ee or professions can make 
him incapable in law of holding property. The argument of Mr. Chandurkar 
seems to be that Nanakram and his successors were not incapable of holding 
property merely because they were Pujaris of the said deities. Nobody has 
questioned the right of Nanakram or his successors to hold private property. 
The evidence undoubtedly shows that they possibly owned lands at two villages, 
Kharpi and Yeodsa. But the real question is whether the evidence on the ° 
record justifies the contention of the appellants that the suit properties were 
exclusively owned by Rameshwar, and the evidence, in my opinion, is against 
the contention of the appellanta. 

Mr. Chandurkar then contended that at the most the evidence of the estalla- 
tion ceremony and the account books of Narsingdas would show that what was 
dedicated to the plaintiff deities was the temple building newly constructed, 
but that would not mvolve dedication of the land surrounding the temple in 
favour of the deities. As I have already pointed out, it is not the plaintiffs’ 
case that the land was also dedicated to the deities at the time of the itstalla- | 
tion ceremony. It is the plaintiffs’ case that the land was owned by the deities | 
and that seems, as I have already pointed ont, to be supported by the entries 
in the record-of-rights (exhs. 1-2-D-4 and 1-2-D-5) r Nanuram’s death 
which ahow that the Deosthan was the occupant of plot No. 182 from the year 
1800. That inference is further supported by the fact that in 1926 a nasul site 
admeasuring an area of about 14,000 square feet lying to the north of the 
Murlidhar temple was purchased by the Panchas and was got entered in the 
name of the Deosthan. (Exhbs. P-7 and P-10). It was also argued by Mr. Chan- 
durkar that the map of 1888 (exh. 1-2-D-25) showed that the original structure 
consisted not only of the temple but also of a residential portion. That is un- 
doubtedly so, but there does not seem to be any reliable evidence as to what 
happened after the reconstruction of 1919. It is also true and that is not dis- 
puted, that during the minority of Rameshwar, defendant No. 4, his maternal 
uncle Thanduram appointed Pujarts and, after attaining majority, Rameshwar 
claimed the right to appoint Pujaris in his own place. That, in my opinion, 
would not affect the question of ownership of the temple. The Puyjarss, 
it appears, were paid by the Panchas for their work, and if Rameshwar chose 
to appoint other Pwjaris in his place, the Panchas weuld not be concerned, and 
ag exh. P-3 rusi caer abi distinctly stated m that writing dated May 8, 
1948, executed by him in favour of the Panchas that in case the Pujari appoint- 
ed by him did not behave properly, the Panchas had the right to expel him, 
It is also significant that during the minerity of Rameshwar, in the record-of, 
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„rights when Rameshwar’s name was shown as the wahtwatdar of the temple, 


the Panchas were entered as his guardians, Since admittedly et 
the maternal uncle of Famoatne, appointed Pujarse for doing, the worship o 
the deities, in the resord-of-rights, or any nearer relative of Rameshwar 
should have been shown ag the guardian of Rameshwer and not the Pan 
apart from the fact, already referred to‘above, that the recorded occupant o 
the suit land was Shri Balaji Deosthan Se not ee in ane a of the portion 
purchased by the Panchas in 1926 and them in the name of the: 
Deosthan in the Nazul settlement of 19 “but also in respect of the git of 
the original site by waAhwnoat since 1800 A.D. 


Considering the entire evidence on the reco arial the entries in the 


Sade legis ia reconstruction of the temple by publie contributions, per- 
‘formance 


Sankalpa and Pratistha, and user of thé temple by the public as 
of right, in my opinion, the view of ‘the learned trial Judge that the suit pro- 
perty belonged to or was owned by the plaintiff deities and not by Nanakram 
or his suceessors is correct. It is hardly necessary to add that though legally 
the deities would be the owners of the suit properties, it is now well established 
that under Hindu law, the idols themselves can have no beneficial interest in 
the endowmen aici the true beneficieries would be thg public, if the dedication 
was intended for the purpose of worship by the general public: see Deoki 
Nandan v., M urlidhar. 


Then it was urged by Mr. Chandurkar that at any rate, it should be held 
that defendant No. 1 and her predecessors-in-title had acquired title to the suit 
property by adverse possession. I do not think that there is any substance in 
this contention, because exh. P-8 executed by Rameshwar on May 8, 1948, shows 


, that he had only a right of: worshipping the deities and had no ownership rights 


in the suit property. He handed over. the possession of the temple to 
the management of the Panchas and he asked them not only to carry out the 
necessary repairs but to do the work of putting up the fencing, and as I have 
already pointed out, in the context, it must necessarily mean the fencing of 
the compound surrounding the temple. The contention, therefore, that 
the oe have -perfected their title by adverse possession cannot be ao- 
cep 
[The tont af the jaðgment is not matójial to this report] 
Appeal dismissed. 


FULL BENCH. - . r 


r 
Before the Hon'ble Mr. M. C. Chagie, Chief, Justice, Hr. Justice Gokhale: and 
| Mr. Justice Badkas. l 


DR. SURJUPRASAD DWARKAPRASAD | GUMASHTA 


STATE OF MADHYA PRADESH. be 

States Reorganisation Act (XXXVI of 1956), Sec. 59—Constitution of India, Arts, 230, 
226 [before its amendment by Constitution(Seventh Amendment) Act, 1956]—Petition 
under art. 226 for reinstatement against State of Madhya Pradesh admitted by Nagpur 
High Court—Petition transferred to Bombay High Court under s. 59(2) of Act—Whe- 

ther Bombay High Cout con issue writ against State of Madhya Pradesh. 
A petition under art. 228 of the Constitution of India presented by the petitioner 
PE ea ee E S E 
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info force of the States Reorganisstion. Act, 1956, this -petition was transferred to’ the 
Bombay Hig Court under s. 59 (2) of the Act. On the question whether the-Bombay 
High Court had jurisdiction. to issue a. writ- against the State of Madhya Pradesh 
under art. 236 of the Constitution, it was contended that the jurisdiction which the 
Nagpur High Court hed to issue a writ against the State of Madhya Pradesh conti- 
nped by reason of the legal fictlon Introduced by s. 58(5) of the Act, and, therefore 
the Bombay High Court had jurisdiction to issue the writ— | 

Held, that the legal fiction introduced by-s. 50(5) of the Act is a very limited and a 
yery qualified fiction which treats the orders passed by the Nagpur High Court as 
orders of the High Court of Bombay, and it could not be extended to any subsequent 
order that the High Court of Bombay could pass, snd - 

_: that, therefore,.the Bombay High Court could not issue an effective wat against 
the State of Madhya Pradesh which was outside its jurisdiction, ordering it to re- 
instato tho petitioner in ita service. 

Michigan Trust Co. v. Ferry,’ Carrick. P el eer SRON Asst. Judge, 
Mehsana,’ referred to. . a ` 


, E 
Tru facts appear in the judgment. 


A. 8: Bobde, and N. È. Abhyankar, for the Se pie 
M. Adhikari, Advocate General of Madhya: Pradesh, and R. J. Bhave, for ræ- | 
pondent No. 1. 


B. B. Eanade, Additional Special Government Pleader, for respondent No. 8. 


Cuacua CJ. A interesting question arises with regard to the proper 
construction of g. 59° of the States Reorganisation Act, and the question arises 
under the following circumstances. A` petition was filed by one Surjuprasad 
Gumashta against the State of Madhya Pradesh alleging that he had been 
wrongfully dismissed, and this petition was peened resented before the Nagpur High 
Court and the petition was itted by t High Court. Then came the 
States Reorganisation Act and this petition was transferred to the Bembay 
High Court under sub-s. (2) of s. 59. The petition now comes before the Bom- 
bay High Court for final disposal and the question that arises is whether this 
fos Court has jurisdiction to issue a writ against the State of Madhya Pra- 
We are only dealing with this petition to the extent that the complaint 
made is that the dismissal is by the State of Madhya Pradesh and that the 
State of Madhya Pradesh is liable to reinstate the petitioner in its service. 


Now, the scheme of s. 59 is this that the Legislature had to deal with the 
situation that arose by reason of the fact that the old Nagpur h Court 
ceased to function, that it became the High Court of the new State of Madhya 
Pradesh, and part of old Madhya Pradesh integrated into the Bombay State. 
Therefore, the Bombay High Court had jurisdiction over part of the old Madh- 
ya Pradeah. Obviously, arrangements had to be made with regard to the 
orders made by the Nagpur High Court which ceased to function, and s. 59 
deals with various contingencies which would arise under the new dispensa- 
tion. Section 59(1) provides: 

“Except as hereinafter provided, the High Court at Nagpur shall, as from that day, 
have no jurisdiction in respect of the territory transferred from the existing State of 
Madhya Pradesh to the new State of Bombay.” 

And subs. (2) provides: 

dest orocedina oeni tka ib High Cows ial’ aara tha Bigs Goat d 
Hyderabed immediately before the appointed day as are certified by the Chief Justice 
of that High Court, having regard to the place of accrof{ of the cause of action and 
other circumstances, to be proceedings which ought to be heard and decided by the 
High Court for the new State of Bombay shall; as soon as may be after such certifica- 
Ben DEn eee ee ae eee 
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This was the certificate which was given by the Chief Justice. We are not 
concerned with subs. (3). Sub-section (4) provides: ? . 
“Notwithstanding anything contained in sub-sections (1) and (2), bit save as here- 
inafter provided, the High Court of Madhya Pradesh shall have, andethe High Court 
of Bombay shall not have, jurisdiction to entertain, hear or dispose of appeals, applicà- 
tions for leave to appeal to the Supreme Court, applications for review and other, pro- 
ceedings, where any such proceedings seek any relief in respect of any order pamed . 
by the High Court at Nagpur before the appointed day.” 
Therefore, with regard to these matters exclusive jurisdiction was conf@rred 
upgn the Madhya Pradesh High Court. The proviso gives power to the Chief 
Justice of the High Court to transfer to the High Court of Bombay any of 
those préceedings. Then comes sub-s. (5) which ealla for interpreation at our 
hands: 


“Any order made before the appointed day by any Court referred to in sub-section 
(2) or sub-gection (3) in any proceedings transferred to the High Court of Bombay by 
virtue of sub-section (2) or sub-section (3) shall for all purposes have effect, not only 
as an order of that Court, but also as an order of the High Court of Bombay; and any 
order made by the High Court of Madhya Pradesh in any proceedings with respect to 
which that Court retains jurisdiction by virtue of sub-section (4) shall for all purpo- 
ses have effect, not only as an order of that High Court, but alao as an order of the 
High Court of Bombay.” 

Now, the order admitting the petition was passed by the High Court of 
Nagpur. The petition was transferred to the Bombay High Court by an 
order of the Chief Justice under sub-s. (2) of s. 59, and, therefore, by reason 
of sub-s. (5) of s. 59 the order admitting the petition made by the High Court 
of Nagpur became ‘an order made by the High Court of Bombay. Therefore, 
the legal fiction introduced by this sub-section was, to the extent that we are 
concerned, that any order passed by the High Court of Nagpur in a proceed- 
ing which is transferred to the High Court of Bombay should be deemed to be 
an oreer passed by the High Court of Bombay. Relying on this provision 
what has been argued—and very strenuously argued—by Mr. Bobde is that 
the result of this legal fiction in the case before us is that this Court has juris- 

- diction to issue a writ against the State of Madhya Pradesh. The submission 
seems to be startling because apart from the provisions of the States Reorgani- 
sation Act the position under the Constitution is perfectly clear. Under art. 
226 the jurisdiction of this Court to issue writs are confined to issuing writs 
on those persons and authorities which are within the territorial jurisdiction 
of this Court. It is not suggested, and it cannot be suggested, that under 
art. 226 this Court has any jurisdiction to issue a writ against the State of 
Madhya Pradesh. But what is argued is that when the petition was filed, the 
Nagpur High Court had jurisdiction to issue a writ against the Madhya Pra- 
desh Government as it then was. The Court having accepted the petition and 
having issued a notice, the jurisdiction which the Nagpur High Court initially 
hed against the State of Madhya Pradesh continued by reason of the legal 
fiction introduced by s. 59(5), and the principle that is availed of is that if a 
party is within jurisdiction at the inception of a proceeding he cannot take 
away the jurisdiction of the Court by withdrawing himself from the juris- 
diction and the Court will pass an order notwithstanding the fact that he is 
no longer within jurisdiction at the time when the order was passed. 


Now, that principle is perfectly sound and Mr. Bobde has relied in support 
of that proposition on Michigan Trust Co. v. Ferry,’ and Carrick v. Hancock.2 
But, in our opinion, that principle cannot apply to the provisions of sub-s. (5) 
of s. 59. Section 59(5) introduces a very limited and a very qualified fiction 
and it would be wrong to extend that fiction and give it a wider scope than ` 
it is entitled to. The limited fiction is to treat the orders passed by the 
eNagonr High Court before reorganisation in matters which are transferred to 
«the High Court of Bombay as the orflers of the High Court of Bombay. It is 


1) 1913) 298 U. 8. $46, 57 Law. ed. 887. 2 (1805) 13 T. L. R. 59. 
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very pertinent to note that no legal fiction is ‘introduced with regard to any 
subsequent o that the High Court of Bombay may pass. Sitting here to- 
day we must pt the order passed by the Nagpur High Court as our order. 
That order wag to admit this petition. That order is binding on us. We must 
accept that order; we must respect that order.: But s. 59(5) does not intro- 
duce any legal fiction with regard to the order that we might pass today, and 
the Whole argument of Mr. Bobde is that we must extend that fiction and we 
' must assume that today the State of Madhya Pradesh is within our jurisdic- 
tion and we can issue an effective writ against that State. Although the peti- 
tion might have been admitted by the Nagpur High Court, the petition and 
the objection to the petition, is being heard today and it is today that we Have 
to be satisfied that the Court can issue an effective writ against the,State of 
Madhya Pradesh ordering if’ to reinstate the petitioner in its service. 

Mr. Abhyankar has frankly conceded that unleas we are prepared to hold 
that s. 59(5) is an extension of the jurisdiction of the High Court under art. 
280 before the Seventh Amendment, he cannot succeed in the condsention put 
forward both by him and by Mr. Bobde. Turning to that article before its 
See it gave Parliament the power by law to extend the jurisdiction of 

Court to any Stgte specified in the First Schedule other than the State 
ich the High Court had its principal seat, and it is not disputed that at 
‘he date when the States Reorganisation Act was passed, Parliament had the 
power to extend the jurisdiction of the Bombay High Court, and what is 
urged by Mr. Abhyankar is that in effect by s. 59(5) Parliament has extended 
the jurisdiction of the High Court so as to permit the High Court to issne 
writs under art. 226 to authorities and to persons not situated within its ter- 
ritorial jurisdiction. In our opinion, the contention is entirely untenable. As 
the Advocate General of Madhya Pradesh has rightly pointed out, art. 230 
deals with the territorial extension of the jurisdiction of the High Court. 
What it contemplates is that Parliament may by law confer upon the High 
Court of Bombay, for instance, territorial jurisdiction wider than the terri- 
torial jurisdiction of the State. But surely that is not what a. 59(5) do, even 
assuming we were to accept the contention of Mr. Bobde and Mr. Abhyankar. 
At the highest, what s. 59(5) does is that it extends the jurisdiction of the 
Bombay High Court to a particular authority which is not within its juris- 
diction. In other words, according to Mr. Abhyankar, Parliament p ae 
to act under art. 230 of the Constitution conferred upon the High 
jurisdiction which it did not possess, viz., to issue writs against the nai of 
Madhya Pradesh which is not within its territorial jurisdiction. Now, that is 
something which Parliament certainly cannot do under art. 230. It cannot 
confer on the High Court an extended jurisdiction with regard to a person or 
an authority or with regard to a class of persons or authority. The only power 
that can be exercised under art. 280, as just pointed out, is to extend the terri- 
torial jurisdiction of the High Court. Further, art. 280 postulates a law with 
a certain element of permanence and continuity. There is neither an element 
of permanence nor an element of continuity in s. 69(5). It is intended for a 
particular emergency, it is intended for a few exceptional cases, and in our 
opinion it is not possible to accept the contention that Parliament was exercis- 
ing its very special power under art. 230 to extend the jurisdiction of the High 
Court to deal with cases which might arise on the reorganisation of the States. 

Reliance has also been placed by Mr. Bobde on a decision of the Rajasthan 
High Court which, according to him, considerably supports his contention. That 
is the decision in Jaswant Singh v. Asst. Judge, Mehsana.’ That was rather 
a curious case where a matter was transferred under a corresponding section 
of the States Reorganisation Act, s. 64, by the Chie? Justice of Bombay to the 
Rajasthan Court. This dealt with a territory which originally formed part of 
the State of Bombay and then became part of the new State of Rajasthan. An 
order was made by the Assistant Judge of Mehsana who was a judicial officer 
in Bombay, holding that an appeal agairfst a decision with regard to the Pay 


1 [1058] A. L R. Raj. 134. 8 
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ment of Wages Act was not corhpetent.:.The learned Chief. Justice .Wanchoo. 


and Mr. Justice Modi heard a petition filed before them for a .of certiorari, `. 


to quash the order of the Assistant Judge, Mehsana, afid what any before 
those learned Judges was that a-writ.could not be issued ope gs Vo o Assistant 
Judge of Mehsana because Mehsana was not within Rajasthan. Now, the ques- 
tion with regard.to payment of wages arose in territories which now form part of’ 
Rajasthan, ‘and the grievance was of people. who were now residents: in. or genta 
than that their appeals had not been heard, -and obviously something ae ‘to: 
be done to remedy that state of affairs, and therefore what the learned J 
did was that they said they would assume that the Assistant Judge of Meh 
is néw the District. Judge of Pali, the corresponding judicial offcer in Rajasthan ` 
to the Agsistant Judge of Mehsana, and making that assumption they would’ 
quash the order and direct the District Judge of*Pali to hear the appeal on.. 
merits. As the Advocate General of Madhya Pradesh has pointed out, it was 
really not. necessary for these learned Judges:to have—we might say so with 
respect—indplged in this rather far-fetched legal fiction. It would have been: 
sufficient if they had said that as this was a petition to quash a judicial order,. 
once the record. was brought before them they would have jurisdiction to quash. 
_ it and direct the proper authority to -hear the appeal, agd. inasmuch as the -pro-. 
per er authority was situated within Rajasthan, a perfectly valid order could have 
n made. directing the District Judge of Pali to hear the appeal. Therefore,, 
this decision does not help the contention of Mr. Bobde or Mr. Abhyankar that ` 
when a matter-comes before the Bombay. High Court and because the Bombay 
High Court is asked to assume that an earlier order made by the Nagpur High 
Court‘is an order made by.the Bombay High Court, therefore the jurisdiction 
of the Bombay High Court becomes extended and extended to this extent that 
it can actually issue a writ calling upon. the State of Madhya Pradesh to reinstate 
& servant who was dismissed. Another important aspect of the matter should 
not be overlooked. In the Rajasthan case the learned Judges were compelled 
to resort to the legal fiction becanse they realised that grave injustice would be 
done tẹ persons who had became residents of Rajasthan. They hed‘ no other 
remedy open to them. That is not the-case here. Lf the complaint of the peti- 
tioner is that he has been dismissed by the State of Madhya Pradesh and that 


' _ the State of Madhya Pradesh should reinstate him, nothing is easier than for 


him to file a petition in the High ‘Court of Madhya Pradesh and to get a writ 
. from that High Court. If, on the other hand, the relief he seeks is that the 
Bombay Government should reinstate him, the Bombay Government being the 
successor of the Madhya Pradesh Government, then the petition is well fount. 
ed and could be maintained in this Court and this Court can give him relief if 


he is entitled to that relief. Therefore, looking at it from either point of Asal 


whether he seeks relief against the Madhya Pradesh State or against the Bom- 


bay State, he is not without a remedy and therefore we are not compelled . to: . 
resort to any extreme legal fichon which the en igh Court was'com- ° 


pelled to resort to. 
The: effect of this judgment is that the State of Madhya Pradesh and the 


‘petition against the State of Bombay will remain and it will be disposed of 
according to law by the Division Bench. ` ‘No order as to costs. 


Order aban 


e -END OF VOL..LX. 
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_ Accountant General of Madhya Pradesh will be struck off the record. The. . 
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teed under art. 19%{1)\g) of the Constitution. 
The term “suitable” in r. 18-A(4) means 


THE BOMBAY LAW REPORTERE. 


fyoL. LX. 


BOMBAY POLICE AOT, 8. 33—({Conai.) 
In all cases where thero is 
and which 


prinal- 

given 

or the decision taken which would enable the 

authority to exercise eff its 

of control and 
DUMANNA V, D. BOLIMORIA. 

60 Bom. L. R. (0.0.J.) 1314. 


tn 124—Constition of India, Arts. 
BA 14—Crimtinal Procedure (det V of 
1898), Secs. 842.4, 342, 411—Va of s. 124 
of Rotics Act--Whether a. 124 offends 
art. 20(8) and art. 14. 

124 of the Bombay Police Act, 1951, 
is not vold and does not offend art. 20(3) of the 
Constitution of India. 


STATE vo. FUNDAN LAKHAMAMAL. 
60 Bom. L. R. 403. 


- 167 Bommay Por 


on cx Act, 
1951, B. 38. 60 Bon LR (0.C.J.) 1314. 


BOMBAY PROHIBITION AQT eo 
XXV of 1949), 8. GA-—-Whether alooholic con 
tent of substance am abeobute criterion of ts finess 
or wnjlinces for use as 
Prosecution launched 


[art salty tell that it ie liquor, 
itself that it is fit for use as 


Experts under a. 
Court must have evidence before it 
can that a certain medicinal 


pronounce 

tion is fit or unfit for use as intoxt- 

Hquor and that evidence cannot be 
by a mere alocholic content of the 
concemed, 


puai rae E E te 
cinal prepara 
these constituents can be consideri ft for uso 


P 
in a substance that ft is fit for use as 


D. K. MEROHANT ?: Srars or Bompar. 
60 Bom. L. R. 1183. 


sanca GEA. Pex onir Panwminon 
ACT, 1949, 8. 6A. 60 Bom. L. R. 1183 


BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT 
aair par ie Hooda S. 12—Swelt for arrears of 
reni—. to Court made by tonani per- 
matting 


permiliing icnant to arrears of rent-— 
Whche Codi tea he an he en es 


È 
cif gre 
BEI REE 


3 


Ht 


1i 
uy 
k 
ie 


the same powers which 


Te E e a in 
a. 12 (3X0) of the Bombay Rents, and 
Rates Control Act, 1947, means, 


———-§. 12—Tenani not ying condi- 
tions under s. 12(3) (b}— Whether Court in 
oase must decree for eviction—Court 


R 
Ri 


5 
st 


| 
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BOMBAY RENTS, HOTEL & LODGING 
HOUSE RATES CONTROL ACT, 8. 
(Conéd.) 


p= 


= 
g F 


a8 2 
SRE 


i 
3 
S EEE 


——_—_—_——§. 121). E ge A 
There is no statatory obligation the 
Court to pass a decree in fa arol he lnd. 
ird ondora 1I) of the Aot if tho tenani dose 
not comply with the conditions laid down in 
tho section. 


KALIDAS BHAVAN 0. BHAGVANDAS. 
60 Bom. L. R. 1359, 


—§. 13. See Bompay Hewts, HOTEL 
Ho 


———_8. 13—Bombay Municipal oy mat 
tion Act (Bom. LI of 1888), Sec. 507—. ~ 
cation for direction under s. 507, M 

Corporation Act, granted to omner—Non-com- 
pHance by tenant of 


OTRET possession under 3. I 
(Ahh) Toe Act Lv of 1947 ces Pars 
ability of = 


———_-§. 1%2 Rents, Hotel and 


House Conirol (Second “ 


Amend 

ae a a of 1958), ee Effect 

teh bya orp 
acquiring in lands on ; 


wne 16, 1947— 
De tals) delet be 
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BOMBAY RENTS, HOTEL & LODGING 
HOUSE RATES CONTROL ACT, 8. 13(3) 
_—(Conid.) 


of the defendants’ a the 
the lanation to s. 18(2).of the B y 
Rents, Hotel and Rates Con- 
trol Act, 1047, was the Amending 
Act No. LXI of 1958, and effect of the 


THA BOMBAY LAW BEPORTHR. 


notwith- | 
the fact that on the first day of 


January 1947, he did not have any interest in 
these eee 


that, laintiff was entitled to 
the possession oe 
PARWATIBAI VASUDEO 0. SHRIDHAR. 
60 Bom. L. R. 1175. 


to 
comnechion restored jada Sie pa Hie? 
Tenant 


water 
ae Saye rag edt) 


il 

Sectiof™24 of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, makes 
it emential the particular easential 
should have been available for the use 


that the should have been “enjoyed 
at some time In the remote past, that is, before 
the Act was 

The “enjoyed by the neopets 


ULAL D. INDUMATI. 


suit~—“Claim or arising out of 
Ad”, meaning 

When the have been uded 
under s. #8 of the Bombay Rents, and 


with any claim or out of the 
Act, it means thet the claim or guestion must 
arise In a suit or an referred to in 

of s. There must be a suit 


satisfied, then a civil Court would have. no 


+ 
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BOMBAY RENTS, HOTEL & LODGING 
HOUSE RATES CONTROL ACT, 8. B— 
(Contd.) Pa 5 


60 Bom. l, R. 374. 


a 
7 
d 


i 
§ 


E 
t 


E 
eye 
E 
E 


i 


3 
3 


E 
3 
g 
: 


jis 


4 
d 


Ay 


F 
Ap 

: 
Fighees 


provisions, though they 
nature af a title to the premises are to 
KEE by the Courts speciñed ia s. 


no other, 
0n NANDRAM 
60 Bom. L. R. (B. C.) 954. 
_ 8, 29A.. Ses Bownay RENTS, , Hort- 


EL anD Lopema House Rares CONTROL Act, 
1947, 8. 28. 60.Bom. L. R. (8..) 9 54 


3 
3 


Ses 


T 
£ 


1958.] 


BOMBAY SHOPS 
MENTS ACT ( 


AND ESTABLISH- 


LXXIX of 1948), 8. 38. 
See BOMBAY PERATIVA Socuerres Act, 
1925, 8. 54, 6 Bom. L. R. 1363. 


BOMBAY TENANOY ACT (Bom, XXIX of 
1939), 8. 2(12). 

men aT as defined by the Bombay 

1989, does not include its 

oe el variations and, therefore, the 

of the word by 


meaning 

B. 2@2) would not extend tothe constructian, 

of the expression ‘years’ in s. pa pes of the Act. 
MAHARASHTRA MLA. 


JAGANATH D. 
A T 782. 


———s8. 23 (1Xb) 

+)(b) of the Bambay Tenancy Act, 
to leases of periods shorter than 

made for 


BOMBAY TENANGY AND AGRICUL- 
TURAL LANDS ACT (Bom. LXVI of 1948), 
8. 2(17). See Bowsay TENANCY AND AGRI- 
CULTURAL LANDS ACT, 1948, B. 88. 

60 Bom. L. R. 782. 


2(18). See Bompay Tenancy 

CULTURAL Lanps Aor, 1048, S. 88, 
60 Bom L. R. 782, 

———-§. 3. Sea Bomar Tenancy AND. 

a 

60 Bom L. R. 782. 


H, 14. See Bomnay TENANCY AND 
AGRICULTURAL Lamps Act, 1948, S. 29. 
60 Bom. L. R. (¥F.B.) 975. 


—_—___-—-8i. 
AND 


peal 
was dismissed on February 2, 1052, and in- 
tnaUon of ita dismissal was piven on © 
11, 1952. In the meanwhile on February 
1958, the Mamlatder 


1952, obeerving that a stay order was passed 
on December 20, 1951, directing stay of en- 
t a a an On the question 
the a 
ee the District De- 
paly Collector on 1952, was ulira 
vires on the grounds (1 that two appeals were 
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BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS AOT, 8. 25—(Conid.) 


not under s. 25 of the Bombey 
T and Lands Act, 1948, 
and (2) that in any event the order by 

on February 6, 1 was by 
a. 3) of the Act not made — 
H that an appeal lles to the District 
pia r orders minary 
as aa final are contem under 


Se a a a E y 
6, 1953, passed by the Mamlatdar, before the. 
expiry f Ume from the date ofthe onder ped 

District Deputy Collector on February 2, 
1952, and before the order was communicated 


Hable to be set aside in and the order óf 
the District Deputy dated 2, 
1951, was, therefore, eu exercise of 


cer, 

that s. 78(2) ofthe Act does not confer juris- 
diction to pass.a substantive order but it only 
prescribes the procedure ne er 
af the Act, and 7 

that the order passed by the Mamlatdar on 


Feb 6, 1952, was passed in exercie of 
under s. 25 of the Act and was, 

therefore, le. 

MOTIBHAI CUMBHAI vv 


6P Bomu Ee 


—— i, 79. 
A discretion ts conferred the Mamlatdar 
under s. 39 of the Bombay and - 


pays the amount of the rent, thou, 

period provided for by the 
lara one but th any case before the Mamlat- 
dar passes the final order in the matter of 


ectment, 
VITHAL v., RANA 

5 l 60 Bom. L. R. 1200 
-—8S.  29(2)}—Land sub-let by tenmni— 
Application Nonae o AnA ce 
land sub-lel— to be 
; | min smo yoars of dat such sub-letting or 
ee ee landlord comes to 
know of letting. ' 

For the purposes of s. 20(%) of the Bombay 
T and : Act, 1948, 
the. right of the to obtain 
of the land sub-Iet his tenant must be 
deemed to have to the landlord on the 


date on which the land was sub-let. 
CHINWABAT RAMA 0. GANPAT JAGANNATH, 
60 Bom. L. R. (F.B.) 975. 


t, 34— 

om protected tenant reforred to in s. 88(1A)—What 

these righis and are of pro- 

tected tenant £. 88(1A)}—Whether land- 

lord can obtain case withoy! 
; laid down tn e S41) 


condikions 
PNE ppo rp ier ak ne ee 
to be complied with oe 


*e 
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BOMBAY TENANCY AND AGRIOQUL- 
TURAL LANDS ACT, 5. 34—~(Conéd.) 


` privilges given to the protected 
Oe a ee 
) of the Act. Therefore, no land- 
the case of the protected 
tenant falls under s. 88 (14) oan obtain pos- 
sesion from a protected tenant unless he re- 


quires it bona fide and gives one year’s notice 
tisfes the conditions 


ditions, then is established that the pro- 
tected tenant land of the area men- 
tioned in s. 88({74), it would not be necessary 
to the conditions under sub 


determine 
~s. (2) and (2-4) of s. 84 are satisfied or 
with. 


Janaa Rags v. Nasanat JAHAN. 
l 60 Bom. L. R. (F. B.) 1. 


————-8, 430— Bombay Tenancy and 
or ae ER al aay mi 
1952), 0 
q tans Amendment) <Act (Bom. 
of 1966)— General Clauses Ad 
Bom. 1 of 1904), Sec. 7—Tenant of lands in 
as such under 


— Pending 
Amending <Act of 
—Whether tenant can 
wander Act of 1948 and resist 


proviso to s. 43C 


1955 coming 
claim 


was filed against him the 
afforded by the which was enacted 
after the sult was 

The tioner was the owner of certain lands 


the operation of the Act df 1048, from January 
12, 1938, the petitioner after giving notice 


THA BOMBAY LAW REPORTAER. 


[vou Lx. 


BOMBAY TENANOY AND AGRIQUL- 


TURAL LANDS. ACT, 8. 430—(Conid.) 

to the opponent on March'31, 1954, filed a 
suit for n before the Mamlatdar 
on April 18, 1054. The decreed 


enaney and 
Lands (Amendment) Act, 1885, 
into force. On the question whether the effect 


of the proviso to s. enacted by the Ar®nd- 
ing Act, 1955, was such that notwithstanding 
the notioe pponent’s tenancy, 


eviotion:— 


ing Act of 1952, 
that the 


2 
BR 
| 
EF 
i 


3 

i 

fi 

Hi 
4) 
JIN 


i 
{i 


i 
i 
a 
F 
; 


PEF 
Ae 
md 
phig 
H 
Had 
ka 
a 


but even to oases which had filed. In 
other words, a Court may be compelled to take 
notico of a law which was passed before it 


ee ee ee 
ment in with the law which was 


ee 
person a vested right to any law 
continuing on statute book. No citiren 
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BOMBAY TENANOY AND AGRIQUL- | BOMBAY TENANCY AND AGRICUL. 
PR tee ee E eae TURAL LANDS AOT, 8. 70.—{Conid.) 
Can sa that a protection given to him by | Plaintiff entitied to quesiton validity af 
Legiseticre: mat must indefinitely continue and | certificate in ciol Court. 
eannot be taken away uniess by reason of the In a sult filed by the ntiff-landlord, in 
of that law on the statute book he | the civi Court, against defendant for a 
ng eee he has taken some | declaration of ownership of 
action, he has bis position which has | certain land that the was A 
brought into existence some right which is | trespamer, the contended that he 
Ls pee Was & tenant and claimed the benefit 
JETHABHAI Pare. o. SOmanHar. | of the is and Agricultural Lands 
60 Bom. L. R. (F.B.) 1383. | Act, 1948. Civil J referred the dis- 


—~-—_§. 430— Landlord of stiuated in 
Gecment agama protected tenon pergola ba 


Tend nena 
Decree 


by 
er such legal fiction 


constituted under the 


obtained 
1955. After the 
to a. 48C of the Act, the tenant 


Duunpimay JAYARAM v. Deonpu ANAJL. 
60 Bom. L. R. (#.B.) 1393. 


—-—_§. 70{b}—Whether Mamlaidar com- 
peleni under Act to pass declaratory orders abou 
tenancy rights—Mamlatdar whether can grant 
hey T sapere 
Under the Bombey Tenancy 
1948, the Mamlatdar ts competent 


60 Bom. L. R. 1071. 


7 
sie ay re eames 


posseaston of the sult land. The plaintiff had 
no notice of the the Mamlat. 
in connection with the certificate, On the 


Sunarama CHANDANMAL v, KAn AMMAL. 
60 Bom. L, R. 1222. 


—, 71. See Bormay TENANOY AXD 
AGRICULTURAL Lanps Act, 1948, 8. 7040). 
60 Bom. L, R. 1222. 


——-_-__, 72. See Bompay TENANCY AMD 


AGRICULTURAL Lanps Acr, 1948, 8. 70 (b). 
60 


Bom. L. R. 1222. 

———8. 73(3} Ses Bowpay TEMANCY AND 
AGRICULTURAL Act, 1948, 8. 25. 

60 Bom L. R. 1238. 

——-—_--_§, 74. See Bowmay TENANCY AND 


AGRICULTURAL Lawns Act, 1948, S, 25. 
60 Bom. L. R. 1238. 


—, 74{IXa) See Bounar Truancy 
cai hahaa Sn 1948, oe 510 


——-—_8. 74(1a) See Bowpay Tenancy 
AND AGHICULTURAL LANDS 


cation uhder s. 76 of the 
Tenancy and Lands Act, 1948, to 
reject a part of the revision and it in 
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BOMBAY TENANQY AND AGRIQUL- 
TURAL LANDS ACT, 8. 76—(onid.) 


paaa et baat amana mse 


o BHAY SATYAPP 
60 Bom. L. R 594. 


ADGONDA 


must accept the facts as found by the 
below. Tribunal cannot, in such a 


, the 

j to interfere with the order made 
the authority below. But if it is not 
in & perverse manner, the Tribunal would have 

no jurisdiction to substitute tts discretion in 
place of the discretion exercised by the suthor- 
rity below. 
Vnu NARAYAN v, GOVIND CHUDAFPA. 
60 Bom. L. R. 670. 


pttion Pe aan 
T his family in 

possession of land for last 
deciding title sviction— 
Whether í to decide such 
question in under s. 84 

The Collector tn a held 
by him under s 84 of the y 
and Agricultural Lands Act, 1948, cannot 
decide questions of title in relation to the land 
in dispute. 


Supman Hasna v. Kasnream BHAU, 
5 60 Bom. L. R.1119. 


——H. 84. See Bomwnsay TENANCY AND 
ÀGRICULTURAL Lanps Acr, 1948, 8. 430. 
‘ 60 Bom. L. R. (F.B.) 1393. 


—H. MA—Sale deed of lands executed by 


landlord tn favowr of sage thee 
tected. tenant ia possession of 
Purchasers of lands 
obtaining a certificate wader 3. 544 


proviso to «. 84A of the Bombay Tenancy and 
Lands Act, 1948, mean “may or is 
eviction.” 


validated, because, he is still deemed to be in 
pes E ahaa clear that a sale- 
desd for the purpose aig a tenant, 
who is already in shall not bet 


pg E unlawful eviction of 
such tenant” or "results in the eviction of the | 
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BOMBAY TENANCY AGRIQUL- 
TURAL LANDS ACT, 8. 8£A—(Gonid.) 


tenant” i the sed PE S 
Actis that tbe a Nid nregs 
paramount and his rights are not 
to be affected at all by any transfer not made 
in his favour. 
Vermo Kopma v. Narau Manapry. 

i pees egw yes 


———__—_-j, 
om. XXIX G ey ore ied Secs. sdl) FS 
12), 25——Lease of lands by owner 
O. 3 for tef 
Owner 


1942 for Or ee P second 
nA fron Aai 10de Daren: 


of 8. 28 1)(b) of Act of 1939 to lease 
word ‘year’ in 
r ALA) of de of T038; y 


1 who was a for defendant No. 2 for 
a period of five years. On August 8, 1045, the 

owner executed a second lease of the lands in 
favour of defendant No. 8 fora of fifteen 
years from April 1948. On y 22, 1044, 


Actendunt No. S eenei @ at note eos : 


delivery 
Ib) of the Act a 
the civil 


4, 
oo 


28, 1 
Held, that defendant No. $ became a 

fented tenant of the landa on November 3, 1p47. 
under s. 8A (1) af the Bombey Tenancy Act, 
1939, 
that defendant No. 8 by virtus of s. 81 of the 
Act of 1948 was entitled to the protection and 
privileges of a protected tenant on December 


28, 1048, 
plaintiff company was not 
the lands on lease on December 38, 1948, an 
that, therefore, s. 88(7\(b) of the Act of 1948 


r ” \ 
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BOMBAY TENANCY AND AGRICUL- 
. TURAL LANDS ACT, 8: 88—{Contd,) ` ' 


than ten years. If a lease Wun eevee 
enti of the wetn it «would not attract the appli- 


ne aa of the 


Bomy e ‘Act, 1889 
Serano ae 
ng of the word as pecviied Ga 
ag oe not 


‘years’ in s. 28(7\(b) of the Act. 
MAHARASHTRA Maurs. 
60 Bom. L. R. 782. 


BOMBAY TENANCY AND AGRICUL~ 
TURAL LANDS (AMENDMENT) ACT 
Bom. ey aye eel 1952), 8. 88(IXo)} See 
AND AGRICULTURAL LANDS 


Acr, 1048, 8. 3, 8 430, 
60 Bam. L. R. (F.B.) 1383. 


JAGANNATH 0. 


———8. Pe Ses Boulay TENANCY arp 
o 1948, 8. 34, 
L. R. (F.B.) 1. 


BOMBAY VILLAGE PANCHAYATS ape 
Bom. VI of 1935), 8. 7Q(2 
aa {ots TO Se 


Panchayat constituted 
bay Village Panchayats Act, 1938. o 
tioner, who was a voter in ward No. 8 the 
fled his nomination paper for being 
elected to the Panchayat from wards Nos. 8 
and & His nomination was accepted and at 


paration of only 

therefore, under s. 7C(2) of the Act, the peti- 
he was not a voter tn ward 

No. 4, could to be elected from ward No. 

4, because he happened to be a voter in ward 


No. 8. { 
SoraBJ v., U. M Brarr. 
60 Bom. L. R. 803. 
+ 


$ ~ 
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ELECTION RULES, R. 3. See BOMBAY 
VILLAGE Pancaayats Aor, 8. chest 
60 Bom. R. 863 


——-——-_k. 9, See Bownay Vuraaw Pax- 
CHAYATS Act, 8. i 


———_R. 34. See Bommay Voraar Pax- 
cHayaTs Act, 8. 7C(2). 60 Bom. L. R. 803. 


ren EXCISES AND SALT ACT 
(I 1944), S. 31). Ses CewrraL Excises 
AND SALT Petters 37. 

; ' 60 Bom. L, R. (0.0.J.) 991. 
———8. 37—Central Ercise Rules, 1944; 


No No.. CHE) 55 dated No “or 96, 1966 
1) Notification exempting 
part part of yo on : 


wiilhisæd for certain acture within area 
ied by COollector-C ising noi- 
the area—U: such soles 
of goods exempt from part of duty. in 
area— Subsequent by Col- 
lector by which such variety o peed te! 
Lo pol tr e 


by a notification 
varieties of unmanu- 


eee 


were not in fact utilised, or were utilised only 
to a le extent, within the limits of an 


varieties of unmanu- 
factured tobacco were not in fact used 
or were used to a extent for the 


ly 
in whole leaf, which under sub-item (5) of 
ftem No. 9 of the First Schedule to the Central 


to duty at the rate of annas six per Ib. in the 
PoS EE hl eng gees ara Collectorate, Le. all the 
tate of Bombey exgept 


for clearance of some bales of the tobacco 
his warehouse. a Aa ar res 
a tioner that the notification was void, 

"e 
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CENTRAL EXCISES AND 
8. 37—(Contd). 


vires and beyond the powers of the Collector 
inasmuch as ones an had been 


SALT AQT, 


that w the Collector acted in the exorcise 
of these by iæuing the notification, he 
was the coon- 
ditions to be fulfilled under the noti- 


therewith or to exerclse any power of exemp- 
thon: 
that the Central Government had left it 


that, therefore, the Collector had authority 
to issue the notification. 

Hreatat Panacnanp ovo. N. L. MERTA. 

60 Bom. L. R. (0.0.J.) 991. 


CENTRAL EXOISE ROLES, 1944, R. SQ): 
Ses CewrraL Excise AND SALT Acr, 1944, 8.37. 
60 Bom. L. R. (0.C.J.) 991. 


} See Cantera, Excomss 
044, S. 87 


$a, bes 
amp Sait Act, : 
60 Bom. L. R (0.C.J.) 991. 


OPERATIVE SOCIETIES AOT (H of eidi 
8. 11--Whether Deputy can pass 
orders under sub-ss. (£) SULT sar bao 
y ace a 

order made 8. 11(4}—Deputy Registrar 
acting under s. 11(6) 
to K y of order 
under s. 11(8). 

The Deputy Registrar is clothed 
with to make orders sub-se. 
ea feat al haar pec a T 

Societies Act, 1912. 

What is under s. 11(5) of the 

Act, when ft refers to “ the an 


ae ee 11(@) of the Act, 
Where no snah Satie pie 
tader a 11(6) fs invalid law and oan be set 
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CENTRAL PROVINCES AND BERAR 
INDUSTRIAL DISPUTES  SETTLE-. 
MENT ACT (XXIIT of 1947), B. 16—Trane- 
port on enquiry f 


Sry terminano 


were 
not dismissed fram service or from 
service by way of but their services 
them one months’ 
salary in lien of On the of 
the of s. 16 of the Act, it was 
con that the opera- 
tive part of order of the transport 
was merely a and what was actually 
done was to punish by dianissing them 
Hold, that what is material is not the 
antecedent enquiry made by the for 
satisfying himself whether continne 
in service an or not, but what is the 


— A. 16. See CENTRAL Provinces 

AND DISPUTES 

ACT, 1947, 8. 41. 60 Bom, L. R. 1244 

——---_—§, 16 

uhi Diana of s. 28G of tho In- 
Act, 1947, have not been com- 

plied with, 

will vo 


——_~--_ 8. th Pe ag Aq 

(XIV of 1947), Secs. Koo), 25J-—~ Lab- 

owr Commissioner under s. 102), to tts 

é amendment, bound to reinstate wrong: 
@ 


© $ 
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O.P. & BERAR INDUSTRIAL DISPUTES | C.P. X BERAR INDUSTRIAL DISPUTES 
SETTLEMENT ACT, 8, 16—{Conid.) - SETTLEMENT AQT, 8. 22(4)—(Conid.) 
ee evidence.. No notices were issued to the 
ee ee ee of | assessors requiring, them to be present at the 

in s. X00) of Industrial Disputes | hearing of the evidence. At the hearing, 
Aa whether includes termination of. services 


eee oe a ; sent to the assessors for their opinion. On the 
The ‘or’ used for the last time in the | question whether the ce of the assessory 
first sentence of a. 16(2) of the C.P. and Berar was neiemary ot the hearing of 

Industria! Disputes Act, 1947, as | it was contended tha 


be read as‘and’. -Therefore, under this section, | Central Provinces and Berar Industrial Di- 
the 


k 


the Labour Commissioner in addition to award- es Act, 1947, it was an eget upon 
ing compensation not Rs, 500 to the Officer to associate with 
bila gas ag wages suffered | him at every stage of the case which 
_ by must pags an order for reinstatement of | the inquiry was held on matters to 
the and emoluments: 

The tion of the word ‘retrenchment’ eld, that s. 22(4) of the Act does not con- 
in a. 8{00) of the Industrial Disputes Act, 1947, | template assessors submitting report but 
Sree ae oe in pursuance | it con thelr giving regarding 
of a Order. " an 
DEVIDAYaL AKCHAND V, Strate Inn. hat the followed in this case did 
Court, f 60 Bom. L. R. 1253. | not enable assessors to fulfil the duties cast 


n 16{3), See CENTRAL PROVINCES 
.AND Beran INDUSTRLAL DISPUTES Sxerrix- 
went Act, 1047,8. 1&2). 60 Bom. L.R: 1253. | case and to consider that evidence 


v—— f. 16(5}—Labour Commissioner arrio- | DAR. 60 Bom. L. R. 366. 
ing at conclusions of fact-—-Whether 
lake ALAA Coats NAE ta —_—_——8. 3—4 mads by dismissed 
reverse such conctusions of fact— Power employee under r. 36—Industrial Court direct- 
revision mkether can be emercised Court ing reinstatement of and payment of 
evidence or given by on— Whether has pomer to do so. 


reasonable, it may be one ‘with which | the C. P. and Berar Industrial 
tho State Industrial In revision | ment Act, 1047, read with . 23 of the has 
under s 16(5) of the Central Provinces and | no power to direct‘ re-instatement of an 


that Court to set aside that conclusion and 


ercise power 

been ignored or if a decision has been given | —————S8. 39( pide ar ge sbeebs 

sohbet the Labour Commissioner. resp Nidal k Sec. 69(2)}— Industrial 
CLAL . : 


obligatory “pon 
E Noe ere t at the hearing. ; M 
Presiding Officer of the State Industrial Section 89 of the Central Provinces and 


the 
ted by s. 89 of the Act is necessarily sths 
Court. The State-Industrial Court | jective and is not a matter which can bë exa- 
mined by the Court. å es 


- 
a + x 
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O.P. & BERAR INDUSTRIAL DISPUTES 
alld ince AQT, 8. 39(2)—(Conid.) 


The whether any actl- 
vities of a local authority are acti- 
vities or not can only be decided after 
in roind the definition of the term 
contained in s. #14) of the Central 
and Berar Settlement Act, 


definition as well as of the test down in 


H Mazdoor Sabha v. State (58 Bom. 
L. È. 169)- 

Whether a employee is engaged 
in manual &r work in an industry must 


held entitled to any relief under the Act. 
Where a to the State Industrial 

Court, made under s. 39 of the Central Pro- 

vinces and Bérar Ind Settle- 


Nacrun Comporation o. N. EH. MUJUMDAR. 
60 Bom. L. R. 180. 


mi, 41-—Indusirial Di Ae (XIV 
1947), Secs. 33, aad ndustrial Court 
that. ected by employer 
ietis Court tn order reinstainnent of cm 
ar ase ater bn E TE erie 
; 41 of the C. P. and Berar Industrial 
Act, 1947, does not confer upon the 
8 Court a power to do anything 
declaration. 


Court its that the change effected 
by the employer is cannot order rein- 
-statement of the services 
have been by way of retrenoh- 
ment. 


‘Manor LUTABJI v. 


d 
Act, 1047, is 
of general import and, therefore, must be deemed. 
to embrace any law, whether it is Common law 
or statute law. 
ea TATE IND. 
Covurr. 60 Bom. L. R. 1422. 


CENTRAL PROVINOGES & BERAR LET- 
TING OF HOUSES AND RENT QON- 
TROL ee 1949, OL. 12A—Central 


Provinces d Berar Letting of 
), Sec 3— 


Aocommod akon a. Dg I 
er of Property Ad ( 1883), See. 108 


of India set 1985 [25 ch ze 


of Houses and Rent Control Order, 

1049, in so far as it takes away from a tenant 
fhe right to give a sub-leas, is «lira vires and 
, NATHMAL v0. GANPATD. ° 

60 Bom. L. R. 1161. 
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CENTRAL PROVINCES & BERAR 
LETTING OF HOUSES AND RENT 
CONTROL ORDER, 1949, CL. 13— 


Transfer of § Property da UV of 
1882), Sec.  118(h}—Landlord serving notice 
in ojecimeni upon tenant after obiatring premis- 
sion from Reni Controller to serve ti-—~dccep- 
e E ee eee 

ation of nottce in 
Gjectment seroed by tenani wiih- 
out i of Controller to 
serve tt for possession filed by landlord 
on failure of tenant to deliver, posecasion on date 


of swik. i 
Under ad. 18 of the Central Provinces and 
Berar tas bread e a r Control 
Order, 1949, obtaining of permission of the 
Rent Controller is made a condition precedent 
to the service of a notice to a tenant detcr- 
his lease, and anoe the lease is deter- 


by 
acceptance of rent for a period subsequent to 
the date of the determination of the lease, 


CENTRAL PROVINCES AND BERAR 
MATERNITY BENEFIT ACT (VI of 1980), 


S. 2b W A on A ; 
gh abe: oes of ages Act of 936 


of 1923}, Sec. 2(m) —Materwity 
under Pi ef OSO Ehake, wanes Ck 
meni of Wages Aci. 

Maternity benefit payable under the Central 
Provinces and Berar Benefit Act, 
1980, is not “wages” within the of this 

word given in the Payment of Wages Act, 1986. 
GANPATLAL 0. Cryin Jopaxr, NAGPUR. 
60 Bom. L. R. 621. 


CENTRAL PROVINCES AND BERAR 
MONEY-LENDERS ACT (XII of eid 
§. 11-B. See CENTRAL PROVINCES AND 
RAR MONEY-LENDERS Acr, 1934, S. UE 
60 Bom. L. R. 1247. 


——_—-§. 11-D. See CENTRAL 
AND Beran MONEY-LENDERS Acr, 1934, 8. 
l1-H. 60 Bom. L. R. 1247. 


——_-8§. 11-F. Ses PROVINCES 
AND BERAR MONEY-LENDERS ACT, 1684,8. 11-H. 
60 Bom. L. R. 1247. 


—— 8. 11-H— Money-lenders Act 
(Bom. XXXI of 1947), Sec. 10( to 10(0— 


Sas at le of ronsocton 


papietrctlie erile cos 
Tor one Gnd AL U th Cor 


Under sa. 11-F and 11-H of the Central Pro- 


vinces and Berar M Act, 1084, a 
suit to recover by a 
-lender who does not a registration 
te on the date of the transaction, 


~ 1958.] 


QENTRAL PROVINCES AND BERAR 
MONEY-LENQERS ACT, 8. 11-H—(Conid.) 


institutes the suit is not a money-lender as 
defined in the 


Under p- 11-H of the Act the 

a Court with a suit is conditioned 

by the fact that the money. lender holds a valid 
certificate or that he does not need 

a certificate. This does not say that 

where a ~ does not hold a regis- 


a ia ne te in the 
so that the suit could be préceeded with. 


Wastpro BHATRULAL v. RAMCHANDRA. 
60 Bom. L. R. 1247. 


CENTRAL PROVINCES AND BERAR 
MOTOR VEHICLES RULES, 1940, R. 79— 
Central Provinces and Berar Industrial 
Settlement Act (XXIL of 1947), Sch. LI, entry 
No. &—Conductor ly with rules 
framed under Motor Vehicles Act, 1939, whether 
can be dismissed from sercice-—Word ‘‘law” in en- 
No. Sin Sch. II of C.P. and Berar Industrial 
Dispaics ct Act whether embraces common law. 
a driver or conductor neglects to 
y with any of the requirements of the 


compl 

Motor Vehicles Act, 1989, ears oe 
Tules framed thereunder which he 

pope abr alld pica ae of meglet ar 
of misconduct which justify dis- 


missal from service. 
The word “law” used in entry No. 8 in 


CENTRAL PROVINCES AND BERAR 
MUNICIPALITIES AQT (LE of 1982), 8. 


25—Whether open to municipality. to prefer 
second to agasrst 
erder, of Bub- Diciional A 
of T. 2( N ee 
50 from ty although kis salary per 
month less than that COR- 
pliance with rules under s. 7), bwi 
prior order of Municipal Committos 
Secretary to hold tinio conduct of em- 
p wnting, whether of 
nder r. Xw) framed under the C. P. and 
Berar Munici Act, 1932, it is open to a 
municipalily governed the Act to prefer 
a second ap to 
an order of the Sub-Divisional Officer 
made in decision of the 
Municipal 
The condition im by r. %4) as to an 
drawing 50 per mensem is satis- 
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CENTRAL PROVINCES AND BERAR 
MUNICIPALITIES ACT, 8. 25—({Contd.) 


from the Muni Committee 


after hokiing the 
ABDUL Hanm 0 unicrraL Co 3 
KRANGAON. 60 Bom. L. R. 767. 


———§. 38{1}—Central Provinces , Land 
Revenus Act (H of 1917), Sec. 219-—Whether 


words "shall vesi” ins. 88(1) of Ast LI of 1922, 
mean shall be the —— Pubic strecis 
Gooernment or masorict- 


whether property of 
pal comeidtitec. . 
The words “shall vest” used in s. 88(7) of the 


Central Provinces & Berar M Act, 
1922, only mean “shall be in the of” 
and not “shall be the of” the muni- 


cipal committee. 
blin atresia renali willy the 


Btate, Govern: 
State 


——8B. 42—_ Rules 2,46 6 framed under Act 
—Sale of property vested in commiiies 
by Lat Coben te highest bid 
mhen completed—Coniract, off ni ag a 
—Comrmunication of 

Under r. tion of acylase fe ond WELD 
of the Central Provinces and Berar Muni- 
palities Act, 1922, there ts no final 
of the bid till the committee iteectf des to 
accept it and notifies that fact to the bidder. 
An offer is accepted when Ne po te 
in a manner prescribed or by the 
offeror. Where an auction sale is held with a 
condition that it is at the option of the person 
auction. 
e. where 


accep 
only an offer and nothing more. Buch a bid 
cannot be turned into a contract without 


oan be withdrawn or 
SHAMRAO D. MUNICIPAL COMM., SAONKR. 
60 L. R. 189. 


Bom. L. R. 


CENTRAL PROVINCES AND BERAR 
MUNICIPAL RULES, R. X See CENTRAL 
PROVINCES AND BERAR UNICIPALTTIES 
Act, 1922, S. 85. 60 Bom. L. R. 767. 


R. 4. Se 


— CENTRAL 
BERAR MUNICIPALITIES Act, 1922, 8. 42. 
60 Bom. L. R. 189. 


-a R. 6. See CENTRAL PROVINCES AND, 


AND 
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CENTRAL PROVINCES AND BERAR 
RELIEF OF INDEBTEDNESS ACT (XIV 
of 1989), 8 11(1). Sec CawrnaL Provinces 
Bream HELIET OF 


AND ei NESS ACT, 

B. 15 (2). . 60 Bon. E. R. 1224. 

—_——-—§. 15(3)—Scheme under e. 

II(I) in respect of debis by dettor— 
transferring kis 


without sanction of 
Whether such transfer ocoid—Quwestion 


ooid——Question whether 
considered ty Court, 


of s. 15(2) of the C. P. and 
Indebtedness 


Mae ke Act, 1989, are 
. » therefore, where a scheme 
fae ene on of debts payable 
by a debtor under s. 11(7) of the Act, any 


transfer of immpvable property made by that 
debtor is void unless the fag cat Gripes Reger 
Commissioner 


CENTRAL PROVINCES AND BERAR 
REVOCATION OF LAND REVENUE 


19, £1(1), e EINE 
pa é1 eed 6 
ae na 


Section 85) of the Central, Provinces and 
Berar Revocation of Land Revenue 
tions Act, 1048, does not mean that from 
date on which the Act came into force all land 
granted by Government as Inams or Jagir 
eee oe 
sehse of the term and became unali land. 
Even subsequent to the into force of 
the Act the grantee contin to have all 
other rights to those lands which were con- 
veyed to him under the grant, as for example, 
rights to trees referred to in s. 47 of the Berar 
Land Revenue Code, 1928. 
ABDUL 0. PuRSIDENT, BoaRp or REVENUE. 

60 Bom. E. R. 174. 


CENTRAL PROVINCES AND BERAR 
SALES TAX AQT (XXI of 1947), 8. 2(c}— 


Whether “ig | fa, rol ap aoa 


. Therefore, selling 
of goods by a club to its members is 


e ¢ 


THES BOMBAY LAW REPORTER. 


gr 
[VOL. LX. 
. ¢ 


CENTRAL PROVINCES AND 
BALES TAX ACT, S. 2(c)*(Conzd.) 


Bone 08 3 Dosinem oe Cab iceman ees: dealer” 
under the Act. 2 
Conania ‘Coie: hives Tax OFFICER. 
60 Bom. |. R. 474. 
6 


Peri to him by his customers 
is not to pay any sales tax with 
to the turnover af his business in respect of 


Under s. &1) of the Act such a is 
also not liable to pay sales tax upon sale of 
yarn purahased by dyed and then sold as 

yarn. 


Naarya Yann &*Dyes Assoc. v STATE OF 
BOMBAY. 60 Bom. L. R. 238. 


—~—_ 9, 6(7). See CARTRAL ewig 
amp Beran Sates Tax Acr, gall oe 2 
60 Bom. L. 


i, 8, See CENTRAL PROVINCES snp 
Brenan Sates Tax Acr, 1947, B. Xe) 
60 Bom. L. R. 474. 


8. 11(1)—Whether notice under s. 


11(1) whether can be of such 
Assesment ordera under s. 11(1) when 


Tho asecagment under s. 11(7) of the Central 
Provinoes and Berar Sales Tax Act, 1947, can . 
be made more than after the 


Berar Sales Tax Act, 1947, would apply if, in 


60 Bom. L. R. (F.B.) 1395. 


——— 68, 11(3). See CENTRAL PROVINCES 
AND Brpar Sarees Tax Act, 1947, 8. 11(7}. 
60 Bom. L. R. (F.B.) 1395 


60 Bom. L. R. (E.B. y 13 
A, JIA. See Cuawtaaw Proviorces 
AnD Barir Sarsa Tax Acr, 1047, 8. 11(1). 
60 Bom, L. R. (F.B.) 1395. 


ROVINCES TENANCY ACT 
-Central 


Provinces Tenancy 
wen 1989 (XI of 1940)—Whether 
tenant acqueres by birth 


ys 
by phe personal law of the tenant 

far as statutory enactments other- 
The Hinda law right of a son to take by 


survivorship was taken away be esriler tenancy 
Acta but restored by the Central Provinces 


Surva Karu o. Ramat KODU. 
60 Rom. L. R. 493. 


CENTRAL PROVINCES TENANCY 
AMENDMENT) ACT, 1939 (XI of 1940). 
66 CHATRAL PROVIMOES Thoma roy Aor, 1920, 


gR. 11. 60 Bom. L. R. 493. 
CERTIORARI, issue of 

The error a t on the face of the record 
whioh will the High Court in issuing a 
writ of is not any error in the sense 


i ENKATESAN. 
_ 60 Bom. L. R. (O.C.J.) 1058. 
CITIZENSHIP ACT (LVII of a} S. 18 
a ie Sec Crimxxnsmie Roxas, 1956, Sou. 
60 Bom. L. R. 1186. 


OTZEN RULES, 1956, SCH. M, 
cl. 3-—Citrenskip ALVI of 1966), See. 18 
a T a ndia, art. 19-—-Whketker 
el. 3, Sch. IH of Citizenship Rules, 1956, qitra 

vires art. 19. 
Clause 8, Schedule IIT, of the Citixenship 
1956, is not ultra vires art. 19 of the Con- 


CITY OF BOMBAY POLICE ACT (Bom. 
IV of 1802), 8.22. See Bowsay Portoe Act, 
1961, 8. 53. 60 Bom. L. R. (0.C.J.) 1314. 


ĠNNABAL DÝDHX. 


| iso 


CITY OF NAGPUR CORPORATION ACT 
of 1950), 8. 49 (2}—C. P. and Berar General 
Act, 1914, Sec. 15—Swb-Comsmttitec 


Whether 3 
—Pamer of Chief Kwecutt 
supervision and control under 3. SKIND) wohather 


poration to find out charges 
against any of its offlcers mentioned in the 
established. 


the 
ee ee ee 
passed by the tion. Therefore, 
cannot be said that a question of obtaining the 
approval of the State Government arises at a 
stage prior to the of the resolution for 
removal of any of these officers. 

The rules framed under s. 420(2\1) of the 


an officer of the 
ore, these rules are not app le in the case 
of an such an officer and a Sub- 


power of the 
exercise supervision Nee ere he 
(5b) of the 
1948, othe Gy ot N ho Er e 


quiry into the misconduct of a municipal 
gs E E re er E 


Clauses Act, 1914, to suspend or 

dismiss any person appointed by tt. - 

Buoy KALIPADA v. CORPORATION NAGPUR. 
60 Bom. L. R. 760. 


— —-§, 
CORPORATION 


3) (b). See Crry or Nacrur 


, 1950, S. 402). 
60 Bom. L. R., 760. 


—_——----_ 3, 420 (2) (1). See Crry or NaGrur 
Corporation Act, 1950, S. 49(2). 
° 60 Bom. L. R. 760. 


CIVIL PROCEDURE CODE (FV of 1908), 
8.2. Sec Bownay Hicu Court RULES, R. 289. 
60 Bom. L, R. (0.C-J.) 963. 


————_8. 11—Res Saati Getta Tead he, 
en Hiigation whether 
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CIVIL PROCEDURE CODE, 8. 11—(Conid.) 
how to be determined—Test for determining such 

One of the tests to be applied for deter- 


mining the for the ofa. 11 
of the Procedure whether 
an issue in a previous had been 


sana ll ua atagdirsp a gamma Bey 
ogta under s. 11 of the Civil Procedure 


9038. 
Trier tal wand ied E EE T Civil 
Proc-dure Code, 1908, the reHefs t are 


cease to be a representative 


notice on debtor under O. XXI, r. 66 
{ole en fo set aside such sale whether 
s. 47 or O. XXI, r. 90. 

An to set aside a sale held with- 


decree emecutable— esuch decree 
wasther can be investigated into tn suit 
—Hetrs and legal Q not 


heirs. e 
U E E E 


nullity and incapable of execution 
come te caued in execution and cannot be | 


THE BOMBAY LAW BHPORTHE, 


[VoL af 


QIVIL PROCEDURE COD}, 8, 47—{Contd.) 
permitted after execution of the decree to be 


Court is not invested with any inhegant 
powers to implead the heirs and legal represen- 
tatives of a person who is dead and whose heirs 
Have pot been permitted tobe ‘brought: on tiie 
record. 

If a party after the pessing of the preli- 
minary decree in a partition suit dies, the 
proceedings may have to be kept of 
sine dic and in such a case the Court has 


60 Bom. L, R 715. 


/ 
———_-8. 92. See Civa Procepure Conr, 
8. 11, ExXPLN. VL 60 Bom. L. R. 1273. 


aie Ge ee nie 
Art, 187—A jor review eo Court 


order made by it on writ application 


Court in a 
of India 
under s. 114(a) of the Civil Procedure 
1908, and the High Court has power to 

review such an order. 
APPA RAMGONDA v. DATTATRAYA VWIMAYAX. 
60 Bom. L. R. 1312. 


————§8. 115. See Summary Sort. 
60 Bom. L. R. 1373. 


————_S.141. See Crvi Procapune Cope, 
1908, 8. 114(a) 60 Bom. L. R. 1312. 


= 144(1)—Party to swi 


appeal Court, the person who was 

by the trial Court an immediate right of 
restitution, and the Court in seoond 

has no j to grant a stay of the 
dearee of the first peal Gourt andl depcise 
such person of the of restitution conferr- 


egy a a in absolute terms by s. 144 of 
the Procedure Code, 1908. 
Kerwuwa Awaji v. Baru KALD. 

60 Bom. L. R. 487. 


————§.149. See Civ Procenunx: Conr, 


1908, O. VU, R. il. 60 Bom. L. R. 457. 
—_——8. 15i. See Civuo. Procepunre Cont, 
60 Bom. L. R. 715. 


91908, 8. 47. 
e 


Yer 


oe ee O. I, R. 8, 
See Civit Proogpore Copa, 1908, S. 11, 
Exen. VI. 60 Bom. L. R. 1273. 


——-O., LTE R. 2 See COMPANIES 
1918, 8. 202. 60 Bom. LR (OT) 1288. 


—__*...9.9. V, R. a 

The expression 

O. V. r. 16 of the Civil I cre Codo, 1908, 
reference 


Where or aniden; “stamped plaint is 
filed within the time allowed by the law of 
sage in flrs polos a 


bound to grant time to the plaintiff to pay the 
deficit Court-fee. 
RAMKINEN SURAJMAL vo. Nara RAOT. 

60 Bom. L. R. 457. 


° 60 Bom. L. R. 1169. 


60 Bom. L. R. (0.C.J.) 748° 


“some inieresi” in r. 59. 
of an inquiry in a claim fled 
under OQ. r. 58, of the Civil Procedure 


GENERAL INDES, - 
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QIVIL PROCEDURE OODE, O. XXI, 

R. 58—(Coniéd.) 

in the or was possessed thereof. It is 

ee 
of attachment can succeed. 


of or in trust for the claimant. 
NaLINKANT U. HAAL 


60 Bom. L. R. 234. 


a A See Crvul: Paocepuns 
CODE, phate XXI, R, 
60 ane L. R. 234. 


——__--Q. XXI, R ig e See Crvi Pro- 
CEDURE CODE, 1908, 8. 47. 
60 Bom. L. R. 380. 


90, and that material 

in or the sales- 
eld, that what had hap in the case 

was only an , and inasmuch as that 


irregularity had ied to the non-ap of the 
-debtor in the it must 
regarded as a ma and 
that an ieue of a notice under O. eS 


———O. XII, R. 90. See Cv Pro- 
CEDURE CODE, 1908, 8. 47. 
60 Bom. L. R. 386. 


2—0. XXI, R. 95. See CNIL Proor- 
punz Cone, 1908, O. og TER 108. oy evans 
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CIVIL PROCEDURE CODE, O. 
60 Bom. L. R. 


XXI, R. 103—Jindian Limtiation | 


re Oe 
Ad (IX af 1908), Arts. 114, 167—Defendant 
cmcculion warrant for 


laintiffs applied under O. XXI, r. 05, 
ofthe Civil Protedire Code, 1908, De oa thal 
The 


tion of the warrant for possession. The - 

tiffs did not make an application under O. 

I. 97, of the Code, but apphed for and obtained 
possession. They 


application was dismissed. Pend- 


rir a suit on December 14, 1948, under O.XXI, 
r. 108, of the Code for a declaration that the 
defendant was not entitled to realist delivery 
of possession. The defendant contended that 
it was the duty of the pleintiffs to prefer an 
applica er O. ee thirty 
days of initial obstruction, and pina E 
did not avail themselves of that 

the time allowed by art. 167 of the 
Indian Limitation Act, 1908, it was not open 
to them to file a suit under O. XXI, r. 108, 
more than one year after the date of that 
obstraction:— 

Heid, that what r. 108 of O. XXI contem- 
plates is that an order should have been made 
under r. 98, r. 99 orr. 101 and it does not say 
oe an mee ene | on 
Court must be made imitation, and 

that as under art. 11-A of the Indian Limi- 
tation Act, the point of limitation for 
a sult under r. 108 is date of the order, the 
plaintiffs’ suit which was instituted withm one 

of that date was within time. 
an MOHAN p. HARI ANANDILATL. 
60 Bom. L. R. 829. 


———0, XXIL R. 4Application for bring- 
eseniatives 


ing heirs and legal repr on record 
made time—Whether such 


to be treated as application io set abato- 
ment, 
When a perty to a suit applies tpr ee 
legal representatives of a 


the heirs or 
gee Aids teal I E E Lape 
made 


beyond time, the applipation should 
be looked upon as an application to set aside 
the abatement. 


Kxysanpas o. Mon. Oonem., AHMEDABAD 
60 Bom. L. R. 1387. 


ame ——en), XXL, R. 9. Se Cw Pioo 
DURE Cais ASO O. XXT, R. 4 


e 
+ 


60 Bom. L, R. 1357. | of 
d 


THE BOMBAY LAW RwPORTHR. 


wef 


CIVIL PROCEDURE COPE, O. XXII, 
R. 3—Cowrt recordin and 


they are trespassers, and pass a decree in 
terms thereof, the Court can pass a derces in 
terms of the compromise only in so far as those 
terms relate to suit and not in relation 
to those terms which are extraneous to the 


It would, 
therefore, not be open to the defendants to 
contend in the execution proceedings that the 
terms of the compromise upon which the 
decrees was based created a now lease in their 
favour. 

The mere mention of an amount for which 
Habiirty has been created under a decree as 
rent does not by rteelf without more create a 
tenancy between the who have been 
made le to pay it, and the person to whom 
that amount has to be paid. 

Manun CHIMANRAO 


———0, XXII, R. 3. 
DURE Cone, 1908, O. i 
60 Bom. L. R. 1171. 


—_——(. Srey 7——-Applcation made 
neat friend under O. XXXII, r. 7, pending 
Whether such application 


aAA 
Ae E of a 


minor 0. XXX, r. 7, of Civil Pro- 
cedure Code, 1908, for leave to enter into a 
compromise a suit for oan 


n a a t for, so 
me ar eg Vea oar terath eae nea che citar h 

anina it mnst be ahown thar the 
o a eee 
provisions of O. XXXIL r. 7, of the Civil Pro- 
cedure Code, 1908. wad 
BarxuLaL v. Kigantan 60 Bom. L.R.1171. 


——0O. XXXII, R. 10—Ch creaied in 
avour of Government under O. XXS 10-— 


e; 


PROCEDURE CQDE, O. XXXII 
- R. 10—{Conta.) ? ' 


EENET PEET ONT 


shay ser ° 
created in favour of the Govern- 
ment QO. XXXII, r. 10, of the Civil 


created in favour of the Government. 
Ramcuanpes Axkarr U. LAXMAN. 
60 Bom. L. R. 1164. 


0O, XXXViI—Bombay Moncy-lenders 
Act (Bom. XXXI of 1947), Secs. 18, 19, 21, 29, 
eaa swit 1 

promissory seu ap ed presi te 
Aa appHcatle to suti— 
grani unconditional lave fo defendant 10 defend 
ie E E E XXXVI of the Civil 


Procedure Code, 1908, to which Bombay 
Money-lenders Act, 1940, applies, Courtj 
must give ve to defen- 


Saa Dams Drenas v. Mecras B. & Co. 
` 60 Bom. L. R. 1366. 


0, R. 1— Public Trusts 
Act (Bom. XXIX of 1950)~—A for 

of recetver during swil 
for removal of trustess— in suli 


jurisdiction of thz 

the Bombay Trusts Act, 1956-—Whether 
City Ciotl Court at has to 
entertain swit for removal of trustees and to make 


‘the Count is oalled upon to appoint a 


assumes that the suit, d the pendenoy of 
which the appointment of the receiver is sought | Go 
for, has been propeny Meo in a oe T 

had jurisdiction to entertain it, and it 

oat roceeds to 


the appointment of tho recive. Therefore the 
to entertain the suit or not cannot be ralsed 


in such proceedings. s 
A iio trust was created in the City of 
the 


Bo Governor-General of Portu- 
gquese The entire and the 
asects of the trust were situated extn 


During the 
removal of 
O XL. r 1, of the Civil Pro 


Ararat opie, 
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CIVIL PROCEDURE CODE, O. XL,R. 1 
—(Consd,) 


was made for appointment of a receiver for 
of the trust and 


Court in the instant proceedings, present 
trust which was created in Indie wis controlled 
by the Court where it was created and where 
the trust was conducted and, therefore, the 
Court had jurisdiction to entertain the suit 


and to make the t of the receiver 
in to the affairs of the tfust. 

en a trust is created by a f povere- 

ign, the would be no than ù 

to the law of the coun Roun iy m 


—0. XL, 

swi for dissolidion of 

ee T T O 
such receiver entitled 


of an individual partner. s 
sult for 


promissory 
payments so as to save the bar of 


The receiver in a suit for dissolution of 
partenerahtp a SE eee 

(d) of O.XL, r. 1, 
pga a a get are con- 
ferred powers of the partnership 
a a aaa 


Court admit addildonal evidence cohen ii tiself 
requires such evidence— ition that 
reasons must be recorded by Court for 


allowing evidence, by merely 
stating that tf thoughi tt necessary to admii such 
evidence. 


Under O. XLI, r. 97(8), of the Civil Pro- 


that is. to say» it needful in order to pro- 

nounce judgment or for any other substantial 

such evidenoe be admitted, that 

evidence can be admitted in appeal. 

Whenever the Court under Q. 
XLI, r. 27, of the Procedure Code, 1 

allows additional evidence to be adduced, it 


A the palais to which the A 
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THR BOMBAY LAW BRPORTHR. 


- [vou f 


QIVIL PROQGEDURE CODE, O, XL, R. 27 ; QIVIL Cae oy AOR ART. 


1908)—(Consd.) 


of the material 


HARIPAL 0. MANOHAR. 
60 Bom. L. R. 647. 


aarp cles R. Pvt danni for 


finding dros of tit trial Court erroneous and teeing 

notice of pauper application to respondeni— 
Whether Court at later stage con reject application 
M E nee nace cg ay ETO 

OW heré a Count belive: whbeh ania 

ve to file an a in forma is 
finds that the decree of the Court 
issues a notice of the appli- 


: 
Ha 
3 
PE 
3 
; 
i 
di 


; 
a 
l 


Coa Ea a ao nailen Sort 


law or was not otherwise erroneous 


i 
gA 


———QO. XLVI, R. 7---Power to make re- 
roe she ne 
Court swift must come to 
whether sui by Small Cause Cowrt 
or not— Applcabilty of Ò. XLVI, T. 7. 
The exercise of the 


diction has been 

The ‘by reason of erroneously holding 
a suit to be le of Small Causes 
or not to be so le” in O. XLVI, r. 7, 
of the Civil Code, 1908, indicate 


apply its mind and come to a finding whether 
a is by a Small Cause Court or 
not s0 and unless gich a finding 
has been given, r. 7 of O. XLVI of the Code 
would be le. 

PRABHAKAR BHASKAR v. KASHIRAM. 


NOTE I—(Contd. 


to decide artd its opinion on the 
jg comin, a ine tv ea a : 
Where termination of the service of a 


of this ground does not of itself convert a 
compulsory into a removal or dis- 
miseal from service. 
K. R. Josm v. Stare or BOMBAY. 

60 Bom. L. R. 56. 


fee nding wp of on Fudge 


1960, Rule 788. wn 
When an ew peti for winding up 
of a company accepted the Company 


compeny. 
the respondent is entitled to urge is that for 
any justifiable reason the petition should not 


arash and ftx the final hearing 
There is in r. 788 which 
the Judge from dismissing a 


WESTERN 
CINEMAS. 60 Bom. L.R., (0.0.J.) 1240. 
COMPANIES AQT a all S. 3. See 
COMPANIES Act, 1056, S. 

60 oa L. R. } 67. 


——--8. 202—Rules of the H 


of atiorey is to decide whether a pomer 


code da V. of ios» 0. 10, 


GHNBEAL INDEX. 


\ ae AT (1913), 8. 202—(Cénid.) 
r. 2, as amended by Bombay High Court—Inter- 


pepe under r. 751 of the Rules 
of the High Court of Bombey ending G2 
1957, E cavercaed, aren E 


of a dmpany should 

ris Const Sa would not ordinarily 
integfere with the order passed 
by Judge under r. 751. It would require a 
very strong case e.g. where the petition was 
ey 


However full the powers may be which are 
conferred upon the donee of a power of attommey 


if they relate to one wir shared 
are not general in the sense as referring to 

whole business or a section of his 
business or to all his n, then the mere 


conferred, and if the Court comes to the con- 
clusion that the subject-matter is not general, 
that it is restricted to 


Bay would tat bea aioa: then the cows of alter 
not be a general rio place upon D. 


The legal consequence of a tion not 
being property signed by the is thet 
it is ER which can be cured at 


60 Bom. L. R. (O.G.J.) 1288. 


OOMPANIES ACT (I of 1966), 8 2(26). 
See Sprouio RELEF Acr, 1877, 8. 42. 
60 Bom. L. R. (O.C.J.) 1024. 


—___—-§, 102). See Compantes Act, 1956, 
8. 645. 60 Bom. L. R. 67. 


nef, 17(1) (d)—Alieration in moanoran- 
dum of ey ee 
MeN wee busine Te combina msi 
which new business sought to musi 
be carried on at date of proposed ali 

The words “may conveniently or g 
tageously be sormbined with business of the 
company” a ys dade garrett 
1 sarees? roposed altera 
sat x would be in Tes- 
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COMPANIES ACT (1956), 8. 17—(Contd.) 


on at soch relevant company, 
In re Eanrern Wootten Muis Lro 
60 Bom. L. R. (O.G.J.) 1121. 


nl, ee, 
mission on shares and debentures from profits of 
See eee 76—Construction 


1) of the Companies Act, 1956, 
commission by a company 
and debentures may from 
ca 


tures, being 2} per cent. of the"price at which 

the debentures were issued. 

MADANLAL 0. Saree Coamapxo Sucar MILLS. 
60 Bom. L. R. (O0.C.J.) 254. 


————8. 82, e ee 
8. 158. 60 Bom. L. R. 


—~——-8, 111. See Compannes Act, aire 
8. 158. 60 Bom. L. R. 


————§. 155—Powers of Court under s. 155 
—Whether such 


panies Act, greg 
is not dependant upon s. 111 air 


the Count an ovals 
sre a 
the Central Govern- 


oe ee ee ee eee 
power to transfer, for the Act gives that power. 
oe eae 
ascertain the mode of transfer and the res- 


less this t is taken a the 
ae oe may 


The bare denial by the company of a trans- 
fer, which on the face of it is , cannot be 
held sufficient to oust the of the 
Court to make an order under a. 185 of the 


the transfer took place at 

a date earlier than the date shown the 

face of the doqament, Held, that as was 
lea 


1306 


COMPANIES ue 8. 397. See Com- 
pases Act, 1956, S. 400. 
60 Bom. L. R. (O.C.J.) 906. 


EEE. S 398. See Companres Act, 1956, 
8. 400. 60 Bom. L. R. (O.C.J.) 906. 


—--§, 399. See Compantes Act, 1956, 
8. 400. , 60 Bom. L. R. (O.C.J.) 906. 


t. 400-—BRules of the High Court of 
BomBay, 1950, Rules (O.9.), Rule 733—Practice 
with regard to giving of notice to Central Govern- 
ment under®s. 400-—Practics to be followed by 


Judge when petition presented for 
winding wp and directions nder ès. 397 and 
398—. where petition only wnder sz. 
397 and 398. 


When a is presented to the Court or 
to the Company Judge for the winding up of 
ard for directions under ss. 897 
and 898 of the Companies Aet, 1956, it is open 
to the Court or the Company Judge to dismins 


it and not to admit it at all That 
would ly both with regard to the prayer 
for win up and with regard to the directions 


wants it to be admitted, at least for the 
of giving notice to ths,oom , 80 t the 
should be heard, then the Company 


P E E nh drs E a A 


Pa tae regard to winding if he 
th fo farther into the matter, he must 


fications under s. 890 of the Act or if on reading 
the Court comes to the concluston 
that the averments do pot ma what is 


F 


E.ectric Suppity Co. 
60 Bom. L. R. (O.C.J.) 906, 


———~—8. 446-—Application made under 2.. 


446 to file suit Whether order 
or decision made on such 
under s. 483—Order or deci 


tid BOMBAY Law REPORTER. 


(VOL. 


COMPANIES ACT, S. £83. Ses 
PANIES Act, 8. 446. 60 m. L. R. 30. - 
—___——_§. 633— Word “claim” in s. 6332) 
wacker includes penal proceedings wnder s. 162 
read with s. 82280 go SPERN Alpes! Court has 
P ely fake under s. 633(2) where 
a Brg Miler ty jap. pita nk lh soa 
sion to file balance sheet Gnd. prani and loss 


account, 

The word “claim” occurring in s. ) of 
the Compani% Act, 1956, includes p S 
such as p under s. 162 of 
Act with s. 220 of the Act. Therefore, 
under s. 68% 2) of the Act the Court has juris- 
diction to grant relief in respect of a proceeding 
which an officer of a company apprehends 
might be adopted against him for his omission 
to file the balance sheet and the profit and 
ee ae ae ede eee cme ane 
in re Foansran Private Lrp. 

69 Bom. L., R. (0.C.J.) 1346. 


—_—_——_§. 645—JIndian Companies Act (VII 

of 1913), Sec. 3—Notification issued by t 

under s. 3 of Act of 1913 conferring 

upon District Couri—N ion 

tn force at commencement of Act of 1958--W he- 

ther such can be deemed to be in force 
after commencement of Act of 1956. 

A notification is merely a way or a mannet 
of an order made by an authority 
competent to make it. What s. 10(2) of the 

es Act, 1056, requires and what «3 
of Indian Companies Act, 1918, required 
was an order of an 


a ig E mann authority 


Indian Companies Act, 1918, could be 
deemed to have been continued s. 645 of 
Act, 1956, pro it was in 
commencement of the Act of 1956, 
and that too, only in so far as it could have 

been made under the Act of 1056. 
SaDsAsHIV SHANKAR V. GANDHI Seva Samal. 
60 Bom. L. R. 67.. 


CONSTITUTION OF INDIA, ART 16— 


r T roi T 


bility ected by art. $10 Temporary 
emp serving post held by permanent employee 
whether affords proof of his engagement as per- 


maneni employee. 
The constitutional tee of oppor- 
tunity in matters to employment or 


appointment to any office under the State 
obed by art. 16 of the Constitution of India, 


equality in matters of employment enures for 
the benefit of the citizen not merely in oase 
of his initial engagement but also in case of 
matters re to the termination of that 
engagement. e att 
the services of a person in tempore 

Gah as ve Chine oe Ge 
if tt oan be established that the order 
inatory 


J GENERAL INDEX. 


NSTITUTION OF INDIA ART. 16— 
, (Conéd.) ` . 


The fundamental rule contained im art. 16 
of the which ensures that 


service 
in all gna pertaining 
does not cease to have effect because art. 810 


service under the State. They are both apart. 
The one relates to tenure and the other fnposes 


onpi aione Magia - 
ane They are both of eee ee 


of the tal right. 
ee ee ee 
asked to serve in a 


Paxposaxe of Usa 


—— ART. MIRO See CONSTITUTION OF 
D, Amr. 104. Bom. L.R. (O.C.J.) 279. 


———ART. APN 
or IWDILA, ABT, $1 


—ART., 22. See CONSTITUTION oF 
Ixpra, ArT. 194. 60 Bom. L. R. (0O.G.J.) 279. 


——ART. 31(1) See CONETITOTION or 
Ixnra, ART. 31(2.4 60 Bom. L.R. 597. 


ART. 31(2.4)}—Madhya Pradesh Land Revenue 
Code (Act LI of 1955), See. 214—~Berar Patels 
and Patmaris 1900— Whether art, 31(8A) 


retrospectine—Conetittonalty s. 214i) of 
Act 1965—Watandari pat 
constitute “property” 


and patwart 
mtikin arts. 


See Consrrrvurion 


Bom. L. R, 597. 


even though the law deprives any m of 
, it shall not be 


operation. 

Section 214(7) of the Madhya Pradesh Lend 
Revenue Code, 1954, is not unconstitutional 
Reinga Eo ak (0A) of the Constite ae. 


In so far as office of or patel 
sented ande® the Hora: Pa Patwaris 
© 
@ d 
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CONSTITUTION OF INDIA, ART. 31— 
(Contd.) ; 


art. 81 of the Constitution 


Berak PATKIS & Parwanis Asso. vo. Strate. 
60 Bom. L. R. 597. 


—_—~-—_ ART. 31A (IXa). See Comerrrgriox 
oF boom Axr. 31(2A). 60 Bom. L.R. 597. 


o 
———ART. 31A(2). Ses Coverrrorion 
oF Iwa, ArT. 31(2A). 60 Botn, L. R. 597. 


——— ART. 191(1Xa} 

The object of art. 101(7){a) of the Consti- 
tution is to seoure of the members 
Legislature and to ensure that the Legis- 


and who, consequently under an obliga- 
thon to the executive, t be amenable to 
influence. The provision has been made in order 


has the power to an a t- 
ment to the office concerned? (2) what autho- 
rity can take and remove 


or dismiss the holder of the office? (8) by whom 
peid? 


Employees 
) Rules, 1954, 
ma a E E N E Raa 
, and be would, therfore be disqualified for 
chosen as, and , @ member of the 
Legislative: Amembly or ve Council 
of the State, tinder art. 100(7Xa) of the Con- 
stitution. 


The source from which the 
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CONSTITUTION OF INDIA, ART.191— 
(Conid.) 


tinle eat 10 deier eee ee 
an office under the State Government. 
principal criterion is whether the a ae 
to the office and removal of a 
person ia ander the control of the State 


RAMNARAIN RAMGOPAL v. RAMCHANDEA. 
60 Borm. L. R. 770. 


—_o——ART. 194—Co of Courts Act 
XXXL of 1952), See. 5— Police Act 
Bom. udicial Offi- 


XXN of ae See. 181 
Protection 


cers A XVI of 1850), Sec. 1— 
Whether House of Legislature of a State kas 
power to pumish for contempt of House—Rmaercise 
of such power—W. issucd House for 
bringing personto Bar qf House to answer 
of wacther can run and be effective be- 
Legislature tesuing such 
erred under 
art, 194(3) whether cut down by in Con- 
rae Mean tal righis— 
Protection Act, 


tho, Ma Toto of Legis Legislature of a State acting in 


U art. 194(3) of the Constitution of 
India the power to punish for con t is 
exp Gatered on a House of the 
lature of a State and the exercise of that power 
is identical with that of the House of Commons 
of the Parlament of the United Kingdom. 


A warrnot issued for the arrest of a 
parma to a reslution of a House of Lagi 
of a State, for the o 
that perc to tha Bar af the House, to answer 


and in the absence of any provision as regards 
imitati 


territorial | on either express or implied, 
it would be tantamount to the content 
“of the itself if the ture in dented 

thereof outside range of the 


eges 
art. 1943) of the Constitution of India are not 
cut down by either art. 32 or art. 11a) of 
the Constitution. 
The construction of articles set out in the 


194, 
House inviolate and not make the privileges 


he Ja 

udicial Officers Protection Act, 1850, 
does not apply to the House of the Legislature 
of a State when ft acts in a contempt pro- 


Y v. Narisun Hosea. 
60 Bom. L. R. (O.C.J.) 279. 


Hout 


———ART. 276(2)—Gonernment of India 
Act, 1935 (25 & 26 Geo. V, Ch. 43), Sec. 143-4 


eee “tae” in proviso to art a ee Hr 
leciable—Eapression ‘‘the 


OF a maala rale i to 8. MSA 
O alld A ese dad SS pronto D 


art, 8763) what 


THE BOMBAY LAW REPORTER. 


[ VOL. 
CONSTITUTION OF INDIA, ART. 37 
Contd.) : 4 


and Berar Municipalities Act (II of 1928), Sec. 


si lade l 

word “tax” in the Expression “there 
Oe ee ee, 
such municipality, board or authority 

sia a A of the the CBrstfution 
of 


means the tax which was lawfully 


leviable. 

The words “there was in force” in 
viso to art. 276(2) mean ' Mes was a 
in force.” 

The “the rate or the maximum 
rate” in the proviso to s. 142A(2) of the Govern- 
ment of In Act, 1985, and in the 


to a. 276(2) of the Constitution of India’ signi- 
fies a scoale of rate, and the soale to be a valid 
scale must be such that the total amount of 
tax payable under it in respect of any aga ma 
aga nl aka as ear E T 


ment of the 
GAJADHAR HmaraL vo. Moun. Com. WASHIM. 
60 Bom. L. R. 419. 


cmm ART. 277. See CONSTITUTION OF 
Inpra, ART. 2768). 60 Bom, L. R. 419. 


ART: 286(2). See CONBTITUTION 
OF INDIA, Ant. #762). 60 Bom. L. R. 419. 


—_—__—- ART. 310. See CONSTTTUTION OF 
INDIA, Ant. 16. 60 Bom. L. R. 342. 


——-——ART. 310—Ctvil Services (Classiji- 


of President in terme art, 311(2 Se 
eee wasn T. 52 of Cioll Service 


Pes aera Pa alae tle leasure 
ipa i Senin Pau bet Constitution ns 
e ds y the express provisions of 
ee Sen ee 811 and not by 


express 

not to any exceptions or limitations which 
sae eA leer tig Molar ian erg The 
hrase “ except as y provided by this 
Constitution ote whi ee ole can- 
not include rules or tions 


omtinued in foroo under art. 818 of the Con- 
stitution. Whatever be the authority of the 


| rules or regulations they connot be equated 


with “the provisions of the Cons- 

titution”, the Constitution itself so 

f the President in terms 

of art. 811(3), (c), of the Constitution 

ss Maia and, therefore, where the 

t has that he is satisfied 

about a particular matter, the Court has no 
power to go behind it. 


Rule 52 of the Civil Services (Classification, 
Control and Appeal) Rules ts not in contra- 


we GHNHRAL INDEX. 


GONSTITUTION OF INDIA, ART. 310— 
(Conid) < b . 


A al 14 of the Constitution and is 

” If any action is taken by any a and 
if there is a valid provision of law under which 
such action can taken, then such action 
should beattributed to such provision of law. 
Validity or Invalidity of the action would de- 


of express mention of the 
law cannot render the action in if it is 
attributable to a provision of law under which 
the action could validly takene 
Jacobian v. A.G., STATE or BOMBAY 
60 Bom. L. R. 241, 


er ART, 311. See CONBTITOTION oF 
Innra, Arrt. 316. 60 Bom. L, R. 241. 


———~--ART. 311—Government of Bombay, 


Resolution No. 2785/46 ( l & Services 
Department), R. 1(A\ 1 of former 
Pert) JNO. Menor fo 


of the former Baroda State till the date of its 
on August 1, a with the State of 
, Was in the employment of 
the State of Bo y after the merger til 
August 19, 1950. He was not appointed to 
any Dara Me Nes a a poe a T 
the State. ae latter date a notice was 
plaintiff him that 

Raat Papas 
r Bal ayy of the Rules con- 


efficiency, unfitness or 
question whether the order 
19, 1050, was and 
Ueld, that as o termination of the plain- 
tus loyment was expressly referred to nos 
made in exercise of authority under r. 1(4)(2), 
the order was an order of dismissal o or tae pan 
tiff who was @ temporary employee of the 
State of Bombe 
that the plaintiff was not entitled to clam, 
that, because he was a servant of the former 
Baroda Stata, he was entitled to continue 
in the employment of the State of Bombay ; 
and 
Peery A peg ecard E 
se ple under I anp oyna DO Ta oo 
to-pe damia Tihon ae TAPE 
under art. 311 of the C on of 
notwithstanding the fact that he was a 


Rule 1(4\(2) of the Rules contained in the 
Government of Bombay Resolution No. 
7785/46 & Services Department 
ined on July 18, 1949, the . 
tutional tee under art. 811 of the Con- 
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CONSTITUTION OF INDIA, ART: 3ii— 
{(Conid.)} 


Baroda State who were soeepted in the em- 
a ee T S 
or Bompay v. Da. GIUDAARILAL. 
60 Bom. L. R. 1137. 
-——ART. 311(2}—Pettiioner in service 
Education Department Government 


sae Eonar taste of, Sot 
ee ee a 
who was in service of the 
induce Department of the Government of 
Bombay as a temporary servant, was 
acta Ge Gace Gk Gia 
pestor. The 
t to instructions received from the 
Direct or of Education whereby the 
Gras Gioen one Hih b notes ol dial arena 
his services were terminated after the expiry 
of the period of the notice. The petitioner 
contended that the order of amounted 
in effect; ‘to an order of 
was dismissed without complying with the 
of ert. $11(2) of the Constitution of 
the order of discharge was invalid:— 
Held, that on the language of the order of 
the order was not made by way of 
punishment and that no penal 


was thereby imposed 
that, therefore’ the order of discharge ad 


not amount an order of dismissal, and the 
of art. 811(2) were not attracted by 
the order. 


Kamwacakarn v Prrncrear, Tr. Oobixcs, 
SANGAMNER. 60 Bom. L. R. 624. 


——ART. 330. 

Under art..880 of the Constatution of India a 
valuable right has been conferred on 
eee ee a ch are 
er ers the President as Scheduled Castes 

uled Tribes either by his Order or 
by the A aa eee 
evidence establish- 

Pe da saluted by para. 8 oi he Con: 

Castes) Order, 1950, 


Narayan Waktu v. PANJABRAO. 
60 Bom. L. R. 776. 


CONSTITUTION (SCHEDULED QAS- 
TES) ORDER, 1950, PARAGRAPH 3— 
Constitution g a Arts, 830, 382, 341(1)— 
iia T person belon 

erent from Hindu or Sikh an! ei to attract 


CS -i e prom mpeion mt be that the 


to» 
een A 


t , i à 

oe eo 
504 i 
1 D 
man í ? 


CONSTITUTION 
TES) ORDER, 19 


CHEDULED: GAS- 
» PARAGRAPH 3—_ 


' (Gonid.) 


8 of the Con- 


~“ ‘GONSTRUCFION OF STATUTE, Mar- 


ginal note, whether can control language of 
ae a ake, note 


In order to understand the drift of section 


l 
fe 
4 
oo 


i BAERS 1086, T in Pari Tin bari 


no — Taxing le 
When ane is 


RAMAMURTHY. 
oe a a aa 


language. 
bean in a pes Sn-entieely 
p by the Legislature 
erent language to havea ora 


rose Ino-Tax. Dorain Mreanps. 
60 Bom. L. R. 910. 


T 


deoe earita of a 
* country, one must go to the statutes themselves 


~ and not construe sectlons.of these statutes in 


` the Hight of decisions given in other countries 
| ~of their own statutes, 
' Comum., Inc.-Tax co. DONALD Mrmanpa. 

60 Bom. L. Re 910. 


CONTEMPT OF COURTS ACT (XXXI. 
ng: 8. 3—Coroners Act A a Sees. 
mild 19(8), 20(2}—Corone? whether Cowrt 
within meaning of Contempt o 


pore that is power administer justice. 
nila power isa power not merely to examine 


' the TE E S an 
Temedy by wW upon 
that particular fact to remedy. 

Sarnia 


BTATE oy BOMBAY v. 
ge 60 Bom. L. R. 822. 
a , tof Courts Aci angry 

+ abl al oar )» a 


ateni (Bombay 
liters Arts. 225, 316, l 
High Court Rules (O 


` 
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ipsa Hades eden cid a be 
such 


Latte Cou 
i a ere ADHA by (ex 


I b ¢ + a“ 


{t > P te 


CONTEMPT OF COURTS AGT, 6 - 
(Conid) a 


temp of Bombay High Court whether can be keard * 
Pl Bombay High Court whether con be had 


the J sitting together da Whether 





within art. 
Any Sp ten tor gh ar 
pruned power, authority and jurisdiction ae: 
an to : 
with TV mattes of of Court and to 
Ba eae toe contempt. - 
The jurisdiction. which each Judge of the 
Bombey ” Court exercises 


punishment for contempt of Court, whether . 
it is em facie the Court or otherwise. For the 


exercise of that J , it is not necessary 
refer ier to the Letters Patent or the ra 


of the Cor. 
tempt | 
followed 


jurisdiction pro- 
cedure enacted by law and the High Court is 
entitled to deprive a person of his Hberty in ' 
matters relating to contempt eee 
ee 
Brae or BOMBAY v. 

60 Bom. Li R. (0..J.) 873. 


CONTRACT ACT{IX 1873), 8S. 29. 
CONTRACT ACT, Ro S. 
60 Bom, L. R. (8.0.) 948. 


oe nea ee 


may be T Tny ada to contract—— 
kirg extend time how can be proved. 

s. 68 of the Indian Contract Act, ' 
1872, both the buyer and 


i alsin pa T 
to extend time for the deltvery o 


would not be open to the o by hs un 


flateral act to extend the a 
of hin own, soar for hla own beneti The The 


Ses- 


rt of the buyer to make a demand for 
the of goods on the dus date’ as fixed 
in the original contract may conceivably be 
relevant on the of the intention of the 


E of Chap. 1 Gon” i a etl a ae 


di ar 


= 


¥ 


Ya 

NTRACT ACT, 8. 63—{Conid.) 
time. It would be difficult to ‘down any 
hard 

proof 


—_§ sg. defendant's 

infending! to do 20 gratiously—-Defendant ia: 
to so 

mhom kod applied getting land od, 

that done to be aan Sat oe 

plaintiff against def. claiming charges for 


the work upon paym sortase 
the plaintiff his for the 
dons by hin under.s. 70 of the Contract 
Act, 1 the defendant inter alia contended 
thet there was no such 


between 
them as would entitle the plaintiff to claim 
cyataot E par bar T prea tht Aras 


le ed O E e 


———8. 73—Indian Sale of Goods Act (IU 
of 19 Sec. 602—Whether to contract 


RITARAM U. CEMRAWJILAL. 60 Bom, L. R. 689. 


CONTRACT OF SERVICE—Reiastatement 
dismissed 


GENERAL DDE. -` 
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CONTRACT OF SERVICE—({Conid.) 
that thought it fit to dismiss the employee for 
some misconduct. 


WAMAN BALKRISHNA 0. COLLECTOR, CEWTRAL 
Excm. 60 Bom. L. R. 55. 


CORONER, whether a Court within the mean- 

eo of Courts Act (IV of 1871). 
Coroner appointed under the Coroners 

sie dingy Snorage raceme 


of Courts Act, 1952. r 
The true test for out whether a trl- 


bunal is a Court ts whether It has jugicial power 
SS eee uria chien 
a power not merely to examine 
ath of a tact bat lao to ascertain the reciedy 
by d raph e aN iy upon that 
to app t . 
SP MORT 6 BREUN PAT aaa 


CORONERS ACT (IV of 1871), 8. 17(#@. 
See COWTEMPT OF COURTS ACT, 1088, 8. 8. 
60 Bom. L. R. 821. 


——8, 1X3). See Cowremrr or Covers 
Acr, 1952, S. 3. ` 60 Bom. L. R. 822. 


orders can be made—-itules of the High Couri o 


if y 
the hands of the client, it must be treated as 
any other amount of money in the hands of 
the chent. After it reaches the hands of the 
cHent there would not be any question of 
declaring a Hen thereon or a 
order thereon. In such an event the so r 
must obtain & pay order under r. 1079 of the 


bMaronnar J. & M. vo. Corropusm, E. Pror. 
60 Bom. L. R. (O.CLJ.) 999. 


COURT-FEES ACT (FH of 1870), 8. 7(ii 


periodically are not within the ambit 
s 


1806 
COURT-FEES ACT, 8. 7—(Contd.) 


sis, Ta ta ae te 


connection or such an between the 
sam payable periodically maintenance 
and. annuity as to brmg the gular sum 


within the ambit of s. 7(#). - Therfore, 


Kamas Narnasine v. UNTon oF IA. 
l 60 Bom. L. R. 1377. 


———8. 7(ip its Valuation Act (VH of 
1887), Sec. &— , in suit for accounts, 
Sere ied or Court-fee and jurisdiction at Rs. 
1 stating 


ness of valuation upon reHef put by 
swit under s. 7(iv) of Court-fees Act. 
In a sult for accounts the plaintiff valued 


a net saving of Rs. 51,948-9-8 must have 

made by him. On the basis of this state- 
ment tts contended by the defendant that 
the Pakain for jurisdiction should have been 
Rs. 51,948-9-8 and that the same should have 
been the valuation for Court-fee:— 

Held, that the value for purposes of Court- 
fee stated by the plaintiff in the plaint deter- 
mined the value for purposes of jurisdiction, 
and 

that, therefore, the suit was properly valued 
both for Court-fees and jurisdiction. 

In a suit under s. 7(iv) of the Court-fees Act, 
1870, a plaintiff is entitled to put his own 
valuation upon the reliefs which he seeks, and 
it is not open to a Court to consider the correct- 
nees or appropriateness or otherwise of the 
valuation so by the plaintiff. 
RAJDHAR Buwa v., UMAKANT. 

60 Bom. L. R. 687. 


TNTA AA 


and void and 


suit filed in the City Civil Co 
a claim for a ical ae hat 


effected by defendant No. 1 in favour of defen- 
dant No. 2 was void, invalid, ineffective 
and bad in law’ an the same be set aside, and 
for an injunction against the two defendants 

er with 


Faea Wipe from BARE S 
the completion of the sale. e plaintiffs 


yatudi the clatm for Court-fee and jurisdiction | 
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[von. 
COURT-FEES ACT, 8. 7-7 (Contd) 
at Rs, 420. The defendants contended that 


petent to entertain the suit as the value of the 
subject-matter of the suit exceeded that 
amount:— > > 

Held, that the sult fell expressly within the 
description of a suit to obtain a declaratory 
decree where consequential relief was prayed 
under s. 7(t) (¢) of the Court-fees Act, 70, 
and the plain were entitled to put their own 
valuation on the subject-matter of the suit, 

that as the valuation made by the plaintiff 
was not shown to be wrong, the J ction 
of the Court to determine the correct valuation 
under s. 8A of the Court-fees Act was not 
i “City Civil Co had jurisdiction 

that the urt to 
entertain the suit. 

If in a case there is some standard by re- 
ference to which tt may be possible to value the 
subject-matter o and the Court comes 
to the conclusion that the valuation made by 
the plaintiff fs wrong, it is open to the Court 
under s. SA of the Court-fees Act, 1870, to 
revise the valuation made by the plaintiff. 
CHHOTALAL KALIDAS V. LAXMIDAS. l 

i 60 Bom. L. R. 587. 


———H., 8A. See Count-yers Acr, 1870, 
S. 7(t}{c). 60 Bom. L. R. 587. 


— 8: 31(2}—Bombay Government Noti- 
fication No. 1123/7 dated March 26, 1954, Sch. 
Item No. (3}—Repayment io plaintiff of insti- 
tution fees—Wheadher such repayment could 
be mads when plainiif does not appear 
when sui reaches Lif fanaa for 


i a a made by plaintiff some 
heartng íis dismissed, com- 
subsequent 


i iad suu called on for hearing and dis- 

Item No. (8) of the Schedule annexed to the 
Bombay Government Notification No. 1128/7 
dated March 26, 1954, issued under s. 81(2) 
of the Court-fees Act, 1870, which deals with 
the Pir dagen of two-thirds of the institution 
fees to Se ee ee eee 
disposed of by it, applies to all intentional 
dismissals for want of prosecution whether such 
intention of the plaintiff is aghieved by the 
panai by some active act (e.g. by applying 
or dismiasdl by epperdig ut the Wearing or 
by precipac for having the 
board for dismissal) or b 
conduct of not appearing w 
h s 

An application for repayment of a part of the 
institution fees, made by the tiff, some 
days afer the quit had reached h ing and 
was dismissed, is not incom t. en 
such an application is made, y it would 
not be necessary to record any oral evidence to 
prove’ that Lg septa attorneys were pre- 
sent in Court the sult was called on for 


the sult reaches 


\ 


¥958.] 
dourt-rzzs ACT, 8. 31—(Conid.) , 


f contents of the affidavit may call for the taking 


of aral evidence to the Court that the 


r negligence, that in tt was not dell 


abofit, Item No. ee Nec ahh ili nk scaly ana the 


ial J Criminal Law Amendment 
to o cometiiied by persons who are 
not public Judge 
E o iit gee felled ike 
piracy TES acts falling within 8. 
&(1Xc) and (d) o Q on Ac, 
ence not ins. 6 of Cr. L. A. Act but 
levelled agaimal accused as part o 
' Whether s. 52(f) of Act offence of 
lg ae prep Walking ikse Initan 
to 68 

Paal ok ot lam whether triable 

cranial of ss. 68, 


plainti will not be entitled to repayment 
the institution fees under that Item. 
nee Wammer. 
60 Bom. L. R. (0.0.J.) 869. 


80H. I, ART. 17 (iv). See COURT- 
Fers Act, 1870,8. 7(#v) (¢), 


60 Bom L. R. 587.` 


(a 
an ae 


XLVI of 1958 
erty Mies , 8 1947), 6) prenention Gas 


ate ( of 1950), Secs. 5 
He 126, 127(1)-—Indian 
of 1860), See. 120-B—Criminal 


128 & eee eet oa Cor 
criminal Cowrt 


to Court of Special 

Judge conspiracy; essence of the 

offence o Errors tn or of 
how far affect vakdity 


Coe nie 
persons who are not public servants, pro- 
SE they fall within ola. (a) and (b) of b K 

of the Act. 

The Special Judge. under the Criminal Law 
Amendment Apt, 1952, is competent to try, 

with the offence of criminal 

in respect of acts within as. &(1Xc) 
and &{1Xd) of the Prevention of 
Act, 1947, a charge in of any other 
offence that is not in s. 6 of the Cri- 
minal Law Amendment Act, 1952, but which 
Ts De ne eee 

The definition of criminal 
s. 120-A of the Indian Penal 
an O plead Marion 
leche! Pade every one of the persons 


acts should be capable 
ice ot aa ca oec in 


of 
that act. The essence of the offence:of cons- 


under 


“| GQUNERAL INDEX.) = -7+ 
+ * 
A 
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CRIMINAL LAW , AMENDMENT ACT, 
8. 6—(Conid.) í 


It is not necessary that the agreement of oons- 
should be confined to the, commission 


Teoewary Information i 
necessary tion 
conveyed on the basis of the charg and there 
prejudice, the trial would not be invalid. 
language of a. ed ieee pees al 
construed ejusdem 


60 Bom. L. R. 189. 


e 


CRIMINAL PROCEDURE CODE (4a y 
of 1898), 8. 145—M taking cognizance 
I) and: there- 


competent to complaint and 

terminate proceedings on ground of non-atiend- 
MA N taking oaie d 

te under s. 

ms ing. proceedings. thereunde Bae 

; not . 

competent to dismiss complaint to 

proceedings because of the 


long as an order under s. 148(4 or he 
t 


BHAVRAO GANPATRAO D,- BHIMRAO TUKARANJI. 
60 Bom. L. R. 80. 


CHININAL PROCEDURE 


. 200. See 
Copr, 8. 203. ` 60 Bom. L: R. 10% 
$ 
—H. 202 


CRIMINAL PROOKDURE 
60 Bom. L. Ry 107. 


CRIMINAL PROGEDURE CODE 
S. 203—Indien Koidence Act (1 of 


Code, 
1898, does not cast any duty the magis- 
trate to examine witnesses on own. 


of the Code. . 

There ts nothing in s. 202 or s. 208 of the 
Criminal Procedure Code, 1896, which abro- 
pa e ae eee a 

s. 105 of the Indian Evidence Act, 1878, and 
the mode of proof of exception laid down in 
tn that section. 

v, WADILAL PANCHAL. 

60 Bom. L. R. 107. 


—— 8S. 267. See Camonat PROCEDURE 


Cona, 8. 269 
is 60 Bom. L. R. (F.B.) 834. 


—__—__——_§, 268, See CRIMINAL PROCEDURE 
Conr, 8. 269(4). 60 Bom. L.R.(F.B.) 834. 


———8. 269 trial 
(4)—Case before 


Cotert of Sesion for Greater 
High oan on under a. 369(4) 
_Girect that case to be by Judge himself with- 


Code, 1888, the Court oan, 
case pending trial before the Court of Session 
Greater Bombay to be tried by the Judge 
himself without a jury. 
The provisions of s. 260(£) of the Code apply 
to*all*izials in which the accused is charged 


e 


THE BOMBAY LAW REPORTER, 
CRIMINAL PROCEDURĘ CODE, 8. als 


[von. if 


——({Gontd.) 


7 


with an offence triable by d and the ower N 


conferred the by that sub- 
sation. 10 dlepense the jury trial may be 
exercised by the High Court in all such cases. 


meaa O50. See Crosrar PROCEDURE 
Copx, 1898, 8. 367(1). 60 Bom. L. R. 1141. 
mta 367 (1}—Magtstrate recording evi- 


codwre Code (Act V of 1908), O. XX, r. 3. 
Section 867(1) of the Criminal Procedure 
Code, 1898, im that the officer who writes 
the also pronounce it. Where 
a who has recorded the evidence, 
is transferred before he has delivered the 

arly apa ape par muit 

the 


ee i 
an mind of the te, 
to pronounced, ofthe mucoeeding Haga 
to & z 
chim and not that if predecesor, In 
other words, he must a mind to the 


mind to the case, he agrees with the conclusions 
and the reasons 


thereof, 
Pagar ce hel iat T A Stained Eini i, 
Waa ee ae Tresses what 
he would tt be open to 
him to pronounce that t as his own. 
But he cannot do so, if or the 


reasons therefor are different from those re- 

corded by his ooess0r. 

% Onder s. 850(1) of the Criminal Procedure 

Code, 1808, it is open to a succeeding Magis- 

trate to act and judgment on the evidence 
Th 


trate was competent to pronounce the judg- 
ment which was written by his predecessor 
and whether if bo was not so seers ge ihe 
defect or the irregularity was curable under s. 
587 of the Criminal Procedure Code:— 

Held, that as there was n on the record 
to show that the bad. 

+ 


ey 


proar PROCEDURE CODE, 8.367 
—{Gonéd.) ` , 


his mind to the evidence recorded in - 


re which had arteen for determina- 

Magistrate not campetent to 

sign End the judgment atten’ by 
predecessor, 


that s. 587 of the Code was not applicable 
case, as it was not a case of mere irre- 


pronounced, and 
that, therefore, the convictions of the accused 


were illegal. 
MAHADEO APPARAO D., Isamrya. 
60 Bom. L. R. 1141. 


Cone, 1898, 8. 439. m 
60 Bom. L. R. (8.C.) 704. 


————8. 435. See CUIMINAL PROCEDUNE 
Conr, 1898, 8. 485). 60 Bom. L. R. 1339. 


- for trial 7. 
Rawoorat GANPATRAI v. Stare or BOMBAY. 


60 Bom. L. R. (S.Q) 704. 


———-8, 439 5)—Accused by 
J aiin reference E igh Court upon 
ha Ae aon such 
revision when no 


broughi by to High Cowrt— 
n Court water 2. LIS). 3 ° 


nder s. 417 (38) of the Criminal Procedure 


by way of to the High Court after 
chtaining special to appeal and when 
such a party does not take requisite for 


at the instance of that party under s. of the 
“The who was the 
instance of a party, for certain offences, 
was by the te. The 

made an under s. 
435 of the Criminal 1888, to 


Guminat hinir. 


{kob 


CRIMINAL PROCEDURE CODE, 8. 439 
—({Conid.) , 


Code: — - 
is io ie Huh Toon Aa a AA i 
y to High Court under s. 417 
had not taken 


accepted. + 
Srarz or Boxray v. N. G. TaYawane. 
60 Bom. L. R. 1339. 


Cone, 1898, 8. 439. e 
60 Bom. L. HE. (8.C.) 704. 


———-8. 4%—M 


emercise such 

The inherent of the High Court under 
s. 561A of the Procedure Code, 1898, 
are not in any way affected by the 
of s. 496 of the The oan, 
therefore, in a under s. 581A of 
the Code, the bail given to an accused 


from the conferred upon 
the High Court. It is only in extraordinary 
and exceptional cases the High Court 


fere tamper with witoseses, 
that he is in a to threaten the witnesses 
in a manner them fron 
coming forward and truthful evidence, 
the Court has under s. 


: ° 
> — S. 496—Perscn accused of bailable 
OA NDE D T E 

can cancel such bail under a. &6104,— 


erent power of High Court under s, 661-4 when 


- 
E ] w 


+ 
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GRIMINAL PROCEDURE CODE, 8.496 
—({Condd.) 


to be ezercised— Whether. s. 493(1) deals with 


under s. 496 of the Criminal 
1898, the Court can in a pro 
cancel the A a ts Hien aes 
under ,s. 561-A of the Code. 

conferred on 


“Thy inherent h 
a a a a 
exercised 


spēringiy, carefully and with oaution 
and only where such exercise is justified by 


the tests y laid down in the section 
itself. It is only when the ends of justice are 
-put in j by the conduct of the accused. 
that the erant power should be exercised. 


‘Section 408(1) of the Criminal Procedure 
Code, 1898, deals with cases of persons accused 
of bailable as well as non-balflable offences. 
Taran Hasr Hossam v. MADHUKAR. 

$ 60 Bom. L. R. (S8.C.) 937. 


——-—--8, 497(5). See ČRIMINAL Procepurn 
Cone, 8. 496. 60 Bom. L. R. 465. 


———~—-§, 498(1) See CRIMINAL PROCEDURE 
Cops, 1898, S. 496. 60 Bom. aS 937. 


2s, 498 Ae Sinion PROCEDURA 
Cong, 1898, S. 60 Bom. L. R. 465. 


aaaeei 537, See CRIMINAL PROCEDURE 
Cops, 1898, 8. 3867(1). 60 Bom. L. R. 1141. 
H yp 


t, 561A. Ses CRIMDOCAL PROCEDURE 
Cona, 1898 8. 496. 60 Bom. L. R. 465. 


- 561A. See CRIMINAL 
Conr, 1898, S. 496. 


ELECTRICITY ACT (IX of 1910), 
Licensee electricity converting 
from D.C. to A.C. current and setting up 


8. 12— 
eea 


He streete—Licensce failing to give | 


poles upon 
notice under s. 13{1{a)}—Whether heensee 


of offence under s. £ SC ee é 
Sections 12 to 19 of the Indian ality 


Act, 1910, must be read together, and not in 
isolation from one another, as if they covered 
te toples. The general of a 


and 

powers are stated in ss. 18 to 19 of the Act. 
The accused, a licensee under the Indian 
Hiectrioty Act, 1910, who was authorised by 
his loense to suppl electricity in a pert of a 
town, had laid supply lines various roads 
in the town. Later, the converted his 
suppiy from D.C. to A.C. current and on 
account of this alteration he set up 


to the municipality concerned. 
under s. 47 reafl 
with s. 18(1) of the 


ung ¢hat it was obligat 
A Pag 18(7) of the, Act to 


tod BoMBAY LaW Bilpoktae. 


PROCEDURE 
60 Bom. L.R.(8.C.) 937. | 


a notice of the 
3 z + 


fvor. LÍ. 
ELECTRICITY AOT, 8. 12—(Contd.) 


Tona e one tbat eau 
s. 12, it did not attract 
the operation of s. 13:— 
Held, that the power of the accusd to put 
up electric poles pong pubis ae ae 
cognised by a. T oe Act, but s. 18(7) 
requires that power can be exercised eply 
Rane aan ee pe ied a eaa 
written note to the muniipalty as required 
ce to the municipality as required 
wt 1842) of the Aot he wax guilty of an 
s. 47 of the Act. 
S SHANTILAL. 60 Bom, L. R. 807. 


————§8. 13. See Exvecrarorry Acr, 1910, 
8: 12 60 Bom. L. R. 807. 


al i Sea FA 
local 


‘person 24{1 
to local authori ue 34) 
ae 


ee ee eee 
Ce ee Ye 
electrical wnidertaking—. 


Wrtt of mandamus whether can issue to electrical 
Section 24(1) of the Indian Elestrictty Act, 


1910, applies to local bodies or authorities. 
Before a‘ > can be sald to be due 
within the of the on in s 


it must be found that charges are due from the 


consumer whom action is sought to be 
taken under the section. 
Where the are claimed from a local 


parties 
and mode of computation 
of charges. Ra ae py ier een pring 
his award and determines what the 
due are that it would be open to the 


1910. 


if there lea, bone: Ado dlapits Dowen a 
consumer and an electrical undertaking as to 
what is payable by the former to the latter, 
ee 
Act, 1910, cannot taken by an electrical 


undertaking. 
The amount stated in the notice given under 
s. 24(7) of thé Indian Electricity Act, 1910, 


0084. 


_ GmrapaL TAD Ek. », ee 


Pema ACT, 8. Conid.) . 
must be accurate, and if it is in exness of what 


is ‘due, then’ the notice under s. 24(Z) |, 
will be ineffective. 

In a notice given under s: (1) of the Indian 
Act, 1910, a demand 
furnished befi 


Similarly, a writ can issue to it restraining it 
from abusing its powers under any of the pro- 
visions of the Act or under its licence, 

Conporarion, NAGPUR Crry D, NAGPUR ELEC. 
Erc. Co. 60 Bom. L, R. 1446. 


—__—_—_—_—§, 47. See ELECTRICITY ACT, 1810. 
S. 12. 60 Bom. L. R- 807. 


———— BCE CL. XI 
Act, 1910, S. 24{7). 


EMPLOYEES’ PROVIDENT FUNDS ACT 
XIX 


1962}, B.. 1(8\6)}—Constlixntion 
India, 4 ie een Ga aa by aa 
Act to manganese mines— 
Whether can lied io such tndustrics by 
noti ~et hit by ort. 14, inas- 
much as s 16 makes i pot anga 
a esie 


exis 4a EAI of 10 dna ider ari 
ge art. tease 


3 mp Binsa Tesis deci 

prof” mon an i is under "ena for decid. 
are “valid votes” under's. 101 of. Act XLIII 

nominated candidate 


51—VaHdly duly | 
aie on ee ithe d of A iape pa i 


Bomhay Employees 

State Insurance (Medical Benefit) Rules, 1954, 

holds an office of profit under the Btate of Bam- 

bay, and he would, therefore, -be disqualified 

for chosen ana Doe on 

Council 

of the State, under art. 191(1Xa) of the Con- 
' stitution of India. 


The o of art. 191(1Xa)-of the Coo- 
stitution | to secure. of the 


~ e 


HIRCTRICTITY 
` 60%om. L R. 1446. 


{isti 


EMPLOYEES? Ss. ` INSURANCE 


ca 


made in order to eliminate or reduce the risk of 
conttict- between duty and self-interest amon 


Hin TOOR a This pbject 
must be bome in mind in interpreting art. 


carry out the object of the makers of the Con- 
stitution. 


The word“ofice” dooi not neoessarity Hnply | 
oa At a a Coates 
who may hold it. Tn da to eae toe 


It will be difficult to hold persons are 
not bolders of Gea 
The expression “offiod of ” in art. 
191(7a) of the Constitution of means an 
office capable of yielding a profit or from which- 
a man might reasonably be expected to make 
a The actual of profit Le. . 
or any material benefit, is not necessary. 
amount of such profits is also immaterial. 


ee 

oan take action and remove or 

os of the office? and (8) by 

from ‘what source is' his remumera- 

tion paid? Of these the first two are more im- 
portant than the third ane. 


validly 

aks Eas, Mion 
. A 

22,914 votes and the 

a a. 


PEE ear ga 


effect of the declaration of the“a ’s 


Held, that‘as the election took place on the 


" basi» that the appellant’s nomination was valid, 


ee ee ore ee 


as invalid votes, 
ar Ae E EIERE did 
receive a majority of votes given at 
declaration be ted to the 


election, po could 
respondent under s. 101 of; the 


“ 


e 


ff spose 1 ye A i 
teig Tih Boithat raw fikroRTER, trot. t$. 
EMPLOYEES’ STATE ` INSURANCE | EVIDENCE ACT, 8. 10—gCond.) 
AQT-——({Conid.) t a 

person being a to that , fs not 

of- the People Act, 1051, declaring him to be | admissible at is sought to be admit- 

a duly elected candidate. ted in such a case is, something said, or done, 
Dronao Laxman v. Kamav Laxwan. or by any one of the 

60 Bom. L. R. 217. E lla a g a ar 

attributable to the others, and wha? is sought 

EVIDENCE—Witnesses— prosesu- | to be proved by such evidence taken by itself 

tion bound to ewamine all meterial Be ee ee 


failure to 


witness, was not examined, an inference 
Laas pil gl trae TSE alk PO 1872, 
would grise case from 


against the prosecution 
the non- uction of such an wit- 
ness, the Court could bold that tf this person 


would have given e adverse to the 


EVIDENCE AQT 8S. 10—Limils of admis- 
sibiN evidence in 


1 of stalemenis, acts -or s af 
one against the other - 
sible wider 3. 10—Conduct go-consptrator 
whether agains of 
time to which such conduct relates —A 
p api ipai ve eit tracy 
on 8 , 
cyidence not admissible under s.: 10 of the 
Act, 1872, as proof of the two 
issues to which it relates, vis., of the oxistence 
of cenepftacy of the fact of any particular 


alleged conspirators and fact that a - 
cular person was a to the ; 
It is mich evidence inadmissible other- 


ing where ere tw ects cionants of agan or 
tative character or joint interest. 


rule fn s. 10 of 
of in roatters to the acts of the 

tor within the period during which 
it can be said that the acts were “tn reference 
to their: common intention”, that is to my, 
“things sald,-done or written, while the cons- 
ee end acer cattle 


the prosecution to 
of the Intention of the 
individual accused with reference to his 
participation in the alleged t is, 
to rebate probable deteno wile may carnal 
ly arise in such a case, viz, that the partici- 
Ce ee Pee ee ee Such 
evidence would come under s. 14 of the Indian 
Evidence Act. The evidence in rebuttal of a 
very likely and probable defence on the ques- 
tion of intention be led by 


nothing 
more than the letting in of evidence by the 
of the requisite criminal intention 


reasonable 
SARDUL Sinan, ov. Frare or BOMBAT., 
60 Bom. L, R. (8.C.) 691. 


See Evinence: Aor, 8. 10. 
60 Bom. L. B. (8.0.) 691. 


i], 14, 


The statement made 


of the questions put to the deceased and the 
roca a birt deceased in his own words 
to each 


The statement which is relevant under s 
82 of the Indian Evidence Act must fall within 


one of the cases set out in sub-ole. (1) to (8) of 


A 


{9584 a 


ENGE AQT, 8. 33—(Oontd.) . 


am emperi on documenisa— A dmissi- 
gy Bese her to prove whether 
ico erent docwmenis or were not typed 
On same Whether such can 
depose to facis which enable Court to come 
to conclusion whether typed on same 

or not as a mode of 
= at on disputed question 

act ar 
of a person who is clatmed to be an 


the same is not admissible under s. 
45 of the Evidence Act, 1872, Such a 
person cannot also be permitted to out 


of their or the defects which 
might enable the to come to a conciusion 
as to whether documents were or were not 
on the same typewriter 
as a modes of ata judi- 
decision on a disputed on of fact 
is a dangerous uniess 


dispute between a stranger to a doou- 
ment and a party to it or his in 
Tae Woes Age A 
exciuson “of evidence: of 


giman WDR O o ibis 


EVIDENCE ACT, 8. 92—(Céntd.) . . 


See Evipewce Acr, 8. 92, 
60 Bom. L. R. (8.0.9) 932. 


E > D FOS, z 

There is nothing in s. 202 or s. 208 of the 

Criminal Procedure Code, 1896, which abro- 
the ‘rule as to the laid down 


is that the was not dissolved till 
the date of the suit. ma oy tatiana: 
is upon the defendants who had ad- 
mitted the fact of there being a partnership 
to establish that it was dissolved and also to 
establish the date om which the dissolution 
was effeoted. 3 


Under | 168 of the Indian Evidence 


‘Act 
Secs. 10, 25(4)—Eacess Tan Aci (XV 
1940), boo ta 7 Donat ak le polis 


under s. 10 of. Indian Finance Act, 1943— 

Amount of cecess ‘om to aseceses 

werter e. 10 of Act af 1942 brought to tam under 

æ. 11(11) af Act of 1946—Whether amount So 
to assesses business income 

I Income-taa Act— 

Of. Income-iax Act—Income 


| isis 


_ fis profita of the business for the 


` 


FINANCE ACT, 1942, 8. 10—(Contd.) 


a) and 11(11) of Act of 1946 whether covered 
12 -of' Income-taw Act—Construction . of 


the Act. ‘haseosee firm had excess 
Caan Beer le account- 
period, April 1, 1944 to 2h, 1945, 
and also made a under s. 10 of the 


i repayable to the dasane to tax under s. 11(11) 
o The 


Fimanoce Act, 1946. aseceset 
contended that the repayment of the amount 


a ee E o Pay 
of this amount by reason o r SHA of tho 
eld, that 


meaning of s. 10 of the Indian Income-tax Act, 
1922, but that it was a statutory income 
derived the assesses by reason of the ful- 
filment of the obligation undertaken by the 


State, and 

that, therefore, such income did not attract 
RERE of s. 25(£) of the Indian In- 
Hable to tax. : 
a. 12 of the In- 


San eel Cac nee 
of income constituted 


m. TICA) ood 1 and D of tho Indian Finanoe 


AiD tion, an entirely 
different language is used by the the 

must be the lature 
terided the different language to have a 
. When one is the statutes 


Comma., Dro.-Tax ov. DONALD MIRANDA. 
. 60 Bom, L. R. 910. 


GOVERNMENT OF INDIA AGT, 1935 
(25 æ 26 Geo. V, Ch. 42), B. 142-A(2). 

The. Bie ob ees avian 
ratein the proviso to s. 142A(8) of the Govern- 
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-decision the Court has to take into cons 


[vot. 1%. 


GOVERNMENT, OF INDA AOT, 1 
8. 142—(Conid.) j 
mist not exceed Rs. 50 per annum before 
the coming into force of theeConstitution and 
Rs, 250 per annum after the commencement 
of the n. . ; 
-Gasapnan Hmatat v. Mox. Cox., W Anni. 
60 Bom. L. R. 419. 


GUARDIANS AND WARDS ACT (FI of 
1890)—Hindu Minority and Guardianship Act 
aera of 1956), Sec. 6(a)}—Question before 


custody of minor Hindu child to 
give due weight to circumstance that father has 
agcaan—W hether proviso to s. 6(a) of Act 
AXA of 1956 fetters discretion of to 
direct’ restoraiton of child to his mother after tt 
has completed five years. 
Under ‘Bindu peu the father is the natural 
estion as to 
e custody of 
A E E E 
the Court has to consider primarily 
the interests of the minor -and in arriving at a - 
erú- 
tion sll the circumstances of the case, and the 
circumstance that the father has married 
ee ee 
must be given its due t by the Court. 
The proviso to s. 6{a) of Hindu Minority 
and G Act, 1986, does not fetter 
the discretion the Court, in per cases; 
to dtrect the restoration of a even after 
completion of five years to its mother, without 
ee ee ene epee nee ae 


MCLs Duanusy MINAU. 
60 Bom. L. R. 1351. 


HIGH COURT, inherent powers of, under 
a. 561A of the Criminal Procedure Code, 1898. 


The inherent powers of the Court 
under s. 561A of the Criminal ure Code, 
1898, are not In an a r ee the pro- 
visions of s. 496 of Court 
ee ee case, under 8. 561A 
of the Code, cancel given to an accused 

re-arrest 


Pe eee er a ee 


Mapuuxar o. Taras Hast Hussar. 
60 Bom. L. R. 465, 


‘ e 
HIGH COURT, inherent powers of, under 
8. 561-A of the Criminal Procedure Code, 1898. 
In the case of a aocmsed of a beilable 
offence where ball has been ted to htm 
under k 406 6f the Cammal Proesdue Cade. 
1898, the Court oan in a proper pre 
cancel the in exercise of its inherent power 
under a. 561-A of the Code. 
The inherent power conferred on 
Courts under s 861-A of the Code has to 


exercised , carefully and with cau- 
tion and where such exercise is justified by 
the tests laid down in 


specially 
itself, It is only when the ends of 


60 Bom. L.-R. (§.C.) 937, 


pee of deter- 
s e eee ee 


Kommoor Mirus v. Visay, Buanar MILES. 
- 60 Bom. La R. (0.0.J.) 397. 


HIGH COURT, powers of. 


The of the Court under. art. 
resi oul pcp dia cannot be taken 
away Legislature and no law passed by 
a State Legislature can a from 

the under art.. 226 


Under s. 439 of 
1898, the High Court can revise'an order of 
passed by the 


 RAMGOPAL GANPATRAI v. STATE or BOMBAY. 
60 Bòm. L. R. (8.C.) 704. 


HIGH COURT—Powers of review. . See 
Review. - ‘60 Bom. L. R. 1354. 


f 


HINDU LAW. 
1. ADOPTION. ee ~ 
% Dess. `> O 
8 FAMICY ARRANGEMENT. 
5. , l i 
6. Svoccresron. 

7. Women’s oars. TO Pome 


~ 


l. Anorron. = 
HINDU LAW. on-——Sudra Commi- 
nity of Berar—Whether married in such 


Amongst the Sudra communtty of Berar 
a married person can be validly adopted as a 


son. 
Viswaskao VITHOB4 U. SAHEBRAO. - 
% Derer. = 





HINDU LAW—Debtés—(Contd.) ' 


the properties allotted to the sons at the 
tion, out’of the joint’ property aay 
sold in e i cia ia 


NAGINDAS' 'MADHAVLAL v. Kopmas. i 


E I. 


note ' N who formed ‘a joint 


i 60 Bom. L. R. 1015. 


+ 


. TE ARRANGEMENT. 
Family arrangemen{—Joint family 


of tnkeritance to allotted tò 

a T dried i ike gen oo 
property of father’s ¢-—Whether 
Oa docwment 


rendering nugatory of Hindu law of 

D and his son § held property as 
joint family - D's wife, who was the 
mother of in 1927. Thereafter D 
wanted ‘to ‘again and this led to a dis- 
pute between D and 8. Ulttmately this re- 
sulted in a severance of between-D and 


{šis 
HINDU 
“(Contd,) 


on the issues of D born of defendant No. 1, 
as full owners; that in case no issues were born 


LAW—Famfily arrangement— 


ann GUARDIANSHIP ACT, 1956, 3. Wa 
60 B 


7 om. L, R. 1381. 
5. Mirra c. : 
HINDU MARRIAGE ACT (XZY 1965), 
B. 24—Petinion under s. 12 Aled for 

eela marriage nul and void—. Heation 


HINDU MINORITY AND GUARDIANR- 
e BHIP ACT (XXXII of 1956) 8. 6{a). 

- The proviso to s. a) of the Hindu Minority 
and Act, 1956, does not fettere 
discretion the Court, 


wd be AUF F taw r a 


vor. fit 


HINDU MINORITY ANP GUARD 
SHIP ACT, 8. 6—(Conéd.) 


out, interfering with the position of the i 
as -tho natural . 9% 

Muranal GANESH 0. DuANOBH MINAU. 
f 60 Bom. L. R. 


1351. 
@ 

6. Succession, 

HINDU SUCCESSION AQT ag of 1958), 


S. 14—Hindu Widow's Act (XK of 

1866), Sec. 8—Eatate of limited comer determined 
hang le ibe Act of 1856 or io , 
by Hmited omner before that date— , 

Whether such estate of 8. 

1é Act I956—A of s+ 14— 

1 relating to in- 





and s. 14 will have no 
to that property. Thera ta nothing Gr i. 14 of; 
the Act which revives the estate of a limited! 
owner determined before the commencement! 
of the Act by death, actual or civil. 

14 in 


Secti 
[ terms purports to tho estat 
by a Hindu female and 


of the Act, or to the estate conveyed to 
alienees by the. owner before that da 

ar ective tion given to 
14{ 


7. Women’s Ricurs to PROPERTY. 
HINDU WOMEN’S RIGHTS 


The 
(7) of the Hindu Women’s 





are used in juxtaposition in sube (1) and 


1938.) 
ERYS yoy 8 RIGHTS TO PRO- 
3—(Contd.) . 


et tt amt Hoos Bi 


dividend” 
s. (6A) (c) although capital not repaid tn 


The assessce held 375 shares of a 
limited company which had a ceapitel of rupees 
five lace divided into 500 shares of Rs. 1,000 


each, The company went into 

and the liquidator after the assets 
of the com and thereout the costs 
of H and the of the company 
in distributed the the 


shareholders. 
distribution was Rs. 2,88,400 out of which it 
was found that a sum of Rs. 1,086,720 was paid 


The sum of Rs. 1,06,720 was taxed in the 
of the assessce as “dividend” within the defl- 
reese age yale rca nl rer gti 
Act, 1922. contended that since 
the distribution fell short of the paid-up capital 
arr rh A a E e eas RRS 
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a rectipt of dividend within the medning 
oe 


t in whatever form the distribution’ 
have been made, to the extent to which 
distribution was out of accumulated 
it was dividend and attracted tax under 

64\e) of the Act. : 
rovurRal Dxsal v, Comma. LT. * 
. - 60 Bom. L. R. 37, 


and 
ee ew 
intervening "Mable to tan Object 


—Whether such trust falls within s. 43X 
For the purpose of's. 4(3}i) of 

Income-tax Act, 1922, what the Court has to 

comaider is what ie the nature of the trust with 


which the impressed. If the 
is with a charitable trust 
or the object the trust u charitable or rell- 


necessary that that intention must be immedi- 
ately carried out. So long as the income from 
the trust is 


8 


lation was ‘to on for a period of 
years and on expiry of that period the in- 
come of the turst fond was to be 


1518 
INGOME-TAX ACT, 8. 4—(Conid.) - 


. that, therefore, the income from the pro- 
Teee eae aren Re cere 


An object of the trast is something defnite 
and unvarying; it ts the intention thet the 


settlor has for settling his property; it Is an 
object with which the Court can rarely 


view is not merely a 
Se ee ethan ree 
ee eee 
utility. The béunty of the settlor must be 
directed towdfds the public as a whole or a 
a a e If the object of his 
is neither the public nor ù section of 
the public but merely a conglomeration of nien 
who, constitute a mere and the nexus 
which ‘ties them is not a nexus which consti- 
tutes -them a section of the public, then the 
trast would not be a trust which would fall 
within the ambit of s. 43X1) of the Act. 
aaa Inc.-Tax v. WaLcHAND Trost. 
60 Bom. L. R. 851. 


leader who had founded a 
certain faith. The devotees of the aseessce 
made offerings to him from time to time usually 
at the time of prayers. ae A Md hei 
of his office had to orm some obligations 
as the head of his- and he was looked upon 
by his devotees as a Guru. The income-tax 
authorities brought to tax the esseasee’s in- 
come from gifts made to him by his devotees 
and the assessee contended that his income 
was not subject to tax:— 

Held, that in the present case there were 

continuous payments over a lo 

period, that there. was a ustom which obliged 
the disciples to make the payments and 
‘the asecsace was ho an office which alone 
induced his to make the gifts, and 

that, therefore, in the circumstances of the 


60 Bom. L. R. 926. 


t 10(2)}—Desiruction of siock-in- 
irade of assesses by action Assesses not 
receiving any value for such destrucHon-—~Whether 


-in-trade of a trader assesses is 


desteoye? for any reason and no cash takes ` 


w 


THA BOMBAY LAW EEPORTEHE. 
-INCOME-TAX ACT, B 10e-(Conid.) \ 
Ld * f 


[ VOL. LX. 


of the stock-in-trade and the assesses 
no value for it, then the loss must be 


the 


lookéd upon as a total loss which the 
assesses would be entitled to into account 
in submitting his assessment zane to 


Mere payments towards rent and salarios 
made in respect of a non-existent business is 
not sufficient to justify the assesses in claiming 
as aR deductions under the 
tax Act, 1922, He has got to 


PoroomaL Bros, o. Co Inc.-Tax. 
60 L. R. 838. 

c. EEE RA 
business money for eat such 
pepier ane payma in account- 
ing year——Assessee in year of account purcha 
from capital - tional plani 

or tis businese—Plant 
and not used for purpose of business 
in of accowni—Wheiher assesses entitled 


In order to entitle an essessee to claim fn 
terest pald on borrowed capital as a permissible 
deduction under s. 10(8\t#4) of the Indian 
Income-tax Act, 1922, it is not necessary that 
the asset which comes into existence by reason 
of the use of the borrowed capital must be 
used in the year of acoount of the asecases. 

The assessee firm which carried on a certain 


purch 

pla and machinery, but these were not used 
or the purpose of oo the business in 
pied Aion Or dapat e question whether 

the assessce was entitled under s. 10(2)}ti#) of 
the Indian Income-tax Act, 1922, to clatm 
deduttion of interest paid on the borrowed 
capital and used in the t and 
machinery, against the profits of the sald 
accounting year earned by the assesace in the 
pre on business, it was contended by 
the partment that the assessse’s claim 
should be rejected as the plant and machinery 
were not used for the asseasce’s bystness in the 
year of account:— 

Held, that what s. 10(2)(t#) of the Act em- 
phasizes is the user of the in the 
of account and not the user of the asset ch 
comes into existence as a result of the borrowed 


under s. 10{2\#ii) of the Act. 
Caico Dya. & Parco. Wons v. Comme. I.T. 
60 Bom. L. R. 856. 


aee, 10(8Xvi)— Whether, cd el oa 


of aseei for which ek ce ian d 

(a) applies only to sap gal PE E E in 
8. ee of 
respect of depreciation as mentioned in pro- ` 
viso (c) initial depreciation, 


~ 


1958.) ` ` 7 
‘N JAOOME-TAX“ACT, 8 10—0onid.) © >. 


' Under proviso (c) to s. 10 3X0) of the Indtan. 
Income-tax Act, 1922, f 


the aggregate of all 
allowances in réspect of A 
initial 
cost to the assessee of the asects ‘in 
respeit of which depreciation is allowablk.- 

ABORA MOTA TID: 0 COG ET i 
60 Bom. L.’R. 38. 


under the cond proviso to a. 10 
_Indlan Income-tax Act, 1922, on the 
that the sale of the assets took place at Ra, 


roviso to s 1lO(2)ctH) were not attracted. 
Roares & Ce. o. Counts, Inc Tex, 
60 Bom. L. R. 866. 


es ee cafe bad 
for anscasce to rile off euch dobt sns kda books bo 
ore making cicim. 
Under s. 10(2\et) of the Indian Income-tax 


Act, 1922, before an assesaee can claim picts 
debt as a 


ASBOCLATED Corp. v. COMMER. IIC. 
Tax, ` 60 Bom. L. R. 987. 
——-_—-$. 12., Ses Income-Tax Acr, 1923, 
8S. 10. .-: 60 Bom. L. R. 926. 


} 


aS. 13—Indian Income-tam Rules, r. 





cannot exceed the 
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method: of arcouniing—. 17 ff 
Comaciasioner . in rejecting method of 
income, ; gains could sot ba: deduced 
Pr hetkes Assistant Com- 
competent s0o— Appellate Assistant 
whether on “can invoke r. 
33 in computing income of non-resident where 
Income-tam Officer has not a0. 

It is open to the Assistant Com- 
missioner, on an a ‘preferred by the 
asscasee, to reject for first time the method 
of acoounting by the 

to act tha provilo to 6.18 of the 
Income-tax Act, 1922, on the ground 

thet the incame, cannot be 
abe pia eng the Income- 
Tax Oon ra eat 


of accounting. 


The to. & 18 of the Act ies the 
“in the opinion of the Income-tax 
” merely because, in the first instance, 


it will fall on the Income-tax Officer to deter- 


a e 
n 
er Bhagat i J (Dissenting): The Appellate 
Commissioner even though he is 


his own or swo motu arrive at the concluaon 
that the method of pig apa SE gered 
rool aad aac a that the 


es oe r DnE 
ueed therefrom. He 


Oe ae 


before and on the materials ted 
before him the assessec as ; as the 
Income-tax appearing before him either 
in person or a tative that the 
conclusion has. reached by the 
Income-tex Officer within the terms of the 
oe eee , and 

he comes to that conclusion, the thing 


that ‘he can do is to set aside the assessment 


ee b) of the Act 
and direct the Income- to make a 
fa eae 


cannot pib 
ee ce tte Ta therefrom. That is the func- 
tion of the A Officer by sbe yery 


= 
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INGOME-TAX ACT, 8. 13-—(Jonid.) 

terme of- the proviso to s. 18 itself and he Pakistan become free-—Such 
y that function to - 


[vorn tik. 


INCOME-TAX ACT, B.: 16—(Conid:) \ P 


of. dividends 
for 
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in thé Income-tax Officer as defined in s. 2{7) | to October 80, 1951) out of profits which partly 
of the Act,’ The power of of accrued in in Pakistan. 
upon the ' The resolution dends stated : 


late Assistant can on his own ber, 1952, whose names on the 
exercises such within meaning of of the Compan ae ca Oth Ostober, 
oe pore Ki 18 even the Income- |. 1952, and the other be for 
tax has not done so in the first | payment within two months from the date 
instance. The powers ` the | on which remittances from Pakistan 


io s. 13 and amount io asscsemenit made 

by Income-iaa such dacretion 

to be cmercised period of Hwvitation pres- 

cribed under a. 34(8). 

va the Assistant Commissioner 
exercie of the te powers con- 

ferred 


“of Hmitation is provided for the of 


E 


“if 
cE 
{| 
A 
at 


previous 
year 1058-54, these could not be included in 
the total income af the assesses for the sald 


——-__——§, LOL) See Incomx-Tax Act, 1923, 
8. 49AA, 60 Bom. L. R. 127, 


$f, - 16(8 Pp artnerahtp. between 
Gime it ne ee We ee 
remuneration and on sales for look- 


ship an ob 
to devote their time and attention exclusively 
to the business of the 

was no clause in the en 


1958.] 


` )NOOME-TAR ACT, 8. 16—(Contd.) 


asscesco salary and commission 

his wife under s. 16(3}a\4) of the Income- 
Act, 1922. On the question whether 
salary 
rightly 
that 
of 


3 


s. 18(3Xa)(í) of the Act and was rightly inclu- 
ded in the income of the assesses. 
B Micvce & Coes 11 60 Bom. L.R. 41. 


18(34)}—Failure to deduct taa 
3A)—Notice of demand issued under 


with “charged with taz 


employer has faled to make a deduction. 
; eaei a AN 

ee ee ae 
notice of deans Isgued har elec es 
s. 18(7), bis right of appeal to Appellate 
Assistant Commissioner cannot 


be found in 

s. Q14) of the Act. 
The aran who had employed two 
connection with the production 
certain amounts to 


them as rem the relevant 
accoun Tho Income-tax Oficer 
being of that these two loyees 
were not ‘ t’ in the taxable 

and as the had failed to deduct 
Income-tax from the pald to these 


employees 

by s. 18(34) of the Indian Income-tax Act, 
1922, iwued demand notices 
cant under s. 18({7) cr ade 
was not paid by the a 

to the A 


under the Act’ in 


with tax 
to be 
of 


that as the applicant was 
under the Act and he denied his 
charged with such tax, be had a 


ese 
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INCOME-TAX AOT, 8. 18-——Contd.) 


appeal under s 8T) against the order made 
under s. 18(7) of the Act. 
8. M. Mop v.. Commer. Inc.-Tax. 

60 Bom. L. R. 143, 


18(7). See Incomr-Tax Acr, 8. 
60 Bom. 


18(34). L. R. 143. 
oh, LBA(6). See Income-Tax Act, 
1022, 8. 35. 60 Bom. L. R. 1053. 


R 23— Whether Income-tazx Officer 
in course of assessmeni under s. 23 has power to 
determine who 


the of and their shares, there 
is an implied obligation on the Income-tax 
Officer to give 


that he proposes to acoept the return unless 
and show cause. When the 


Act to give notice not to the person who 
made the return on of the unregistered 
frm but also to every partner, and 


concerned, 

liable to be set aside in appeal at the instance 

of an because the determina- 
concerned 


Officer does not exercise his and per- 
form his d to determine the partners 
of an firm are, the Income-tax 
Officer have no right or authority to 


legs Nie has not 
heen adjudicated upon by him in the assess- 
ment . 
GoraLDas V 


ABDULALI. 
60 Bom. L. Re 147. 


1522 


' INCOME-TAX AQT, S. 23A—(Conid.) 


——— 8. 23A -Partners of managing agency 
frm of a | more 
twenty-foe per ceni. ordinary shares of 


ses a in which pwblHo sub- 

sta pny of s. 23A. 
paid up capital of the assesses 

included. an of tea Tekh 


le. In the assessment year 
1948-40 the question arose whether the 

company was a company ‘to which 
E. SOA of the Art a :— 

Heid, that in view of the fact that 41,659 
‘out of one lakh shares were held by seven 
wert, not proved to under the control of 
the directors, the 


m ` 60 Bom. L. R. 920. 


mc, 23A. , See ĪNCOMK-TAX Acr, 1922, 
$8.86 . — 60 Bom. L. R. 1043. 


i registered 
`s. 364—Partnorship deeds of, ihe iwo’ 
Arms specifying shares of 
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if to be false entitled Income-taw Officer to 
comentited 


(VOL. LK. 


INCOME-TAX ‘AGT, 8. 26A—(Oonid.) 


and all the terms of the -and the 
shares of the partners can from 
o various documents, so long as the 


of the Indian Income- 
tax Act, 1923, have not been compHed with. 
CHHOTALAL 0, Commn. Inc.-Tax. l 

“= 60 Bom. L. R. 8&0. 


‘~————8._28(i)(c})—Income-tax Officer find- 


ing assessee regarding a 
credit entry tn Jalee—Such receipt 
asecsscd as undteclosed sources— 


Income-iam Officer barn aA 
a Whaler cag ation a ty cone 


thai aesessee Aad the 


offence—Decision given by Income-tan Officer tn 
assessment waActher 


Income-tax Act, 1922. Therefore, it is open 
to the Income-tax Officer in penalty proceed- 
ings oe oe that a certain 
receipt 


S l 
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A ae hs ee oe 30. See Incomn- ` | INCOME-TAX ACT, 8, 33—{Contd.) 
Ax. K ; 
Bom. L. R.” 147. Where the Tribunal has considered 
the merits of contention before {t 


Income-tax Act, 19022, does not. ‘enact a 


condition = guia -the presentation of 
the it affects merely the hearing 
wid disposal of the appeal. 


Comma. LT. vo. Fruacsran Lro. 
60 Bom. L. R. 


SSU: See- Incows-Tax Acr, 8. 


wa 


ae: 
18 (3A). 


30(74). See-Incomz-Tax Acr, 8. 
18(34). 60 Bom. L. R. 143. 


——-—_§. 31—Head of income considered by 
Inecome-iaz Officer —Item falling in such head 
income not at all 


— Whether 
missioner on appeal can‘ include such tiem tn 
that head of income. 
It is not o to the asia a 
Commissioner peal to a head 
of income sonuidered. ‘by Income-tax 


-- by the Income-tax Officer at all. 
SHaPoonsi V. Commun. I.T. 


.60 Bomi. L. R. 847. 


———8. 31. See Income-Tax Acr, 1923, 
8. 18. 60 Bom. L. R. (8.C.) 636. 
——-——§. 31. See Income-Tax Acr, 1922, 
8.. 18, - 60 Bom. L. R. 1046. 


—— N, “Order” in ss. 
S50 Gad GA) pace, ule be EA order ADIR 
disposing asscssmeni—Whether reference 
under s, GOI) to High Cowrt 
order of remand which does not fina 
question as. to liability of assezece—. 
late Tribunal whether eniitied io review its 
decision, wkich had become final, in -assessmcht 
proceedings for same year tn subsequent 
against order made pursuant to tls earlier 
— Whether Tribunal has inherent authority to re- 
view its earlier decision, arrived at after consider- 
a etre Eeee tease, WHEN A 


AI order passed 'by the 
Incoroe-tax 
Act 10%, may be one oontrming the order 
A Assistant Commissioner -or 


Tribunal is not entitled 


'a subsequen 
fee ee 


to's. 8(7)-of the Indian: 


~ 
32.” 
e 


60 Bom. L. R. 143.. 





te Tribunal 


ecision, that 
decision is made final under s. 88 of the Indian | 
Income-tax Ast, 1922, and the Tribunal has 


———_—-§, 33A 3}— Meaning Lesh At ell 
ae e. 33A(2)}— Tuns from 
date of order or from date when *asecssee came 
to know of order. 
The word "arder ” used in the 


“from the date of the order” in s. 88A(%) of 


the Indian Income-tax Act, 1922, means an 
order of which a party affecthg has actual or 
constructive notice. 


Perap BoLaknipas Minus vo. Ras Sman 
60 Bom. L. R. 1271. 


See Incomm-Tax Act, 8. 18. 
60 Bom. L.:R. (8.C.) 636: 


————-§. 34—Order made under s. S£4— 
oid of Wan Gee e a 

js period of kmilaiion prescribeti for noice wader 
ê. 


The period 
under s. 34I)(b) of the Indian Ińcome-tax 
Act, 1922, is-four years from the end of the 


~~, 33B. 


order within that period af 
Comm. Inc.-Tax o. ROBERT J. Sas. 
. 0 Bom. LR. 1048. 


—_——--8. 34—Notice under s. 34 issued be 


AMRITLAL p. K. C. THOMAS. 
= . BO Bonae te Oe) AUR 


d 


of limitation for serving a notios e 


—=—8. 34(3). Soe Income Tax-Act, & 


60 Bom. L. R.1046.. 


og, 35—. of error—Error 
coniemplated by s. 36 must be 
error of fact—Error of law, what is, and when 


‘of s. 85 . 
ef the Indian Income-tax Act, 1922, to ` 
that the error contem that- section 
must be an error of fect. It- can’ 


‘be an error of law. If all the facts ar€ n ethe © 


a 
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INGCOME-TAX AQT. 8. 35—(Conid.) 


record and no further elucidation or ascer- 
tainment is and if on those facts 
it is clear that the Income-tax Officer has 
made an error of law, that error can be rectified 
under s. 85 of the Act. 
An error of law may consist of deciding a 
ee a ee OT 
sions of a statute. It ma ge eo a 
oro the clear 

the statute. An error of law, therefore, 
is an error of law, whether the error consists 
in the failure to out a statutory d 
imposed upbn the Officer or in acting in a 
manner which is contrary to the mandate 
of the Legislature. 

An assesament order was passed on March 
10, 1958, against the asecasee who had peid 
avanco tax on fils own estimate under s. 18A 
of the India: Income-tax Act, 1923. After 


under s. 18A(é) of the Act, inasmuch as the 
assesece had not peid any advance tax in 
in the assess- 


jurisdiction by the Depart- 
ment that under s. 18A(6) of the Act there 
Was & 


tion upon the Income- 
les pcan (ieee obit we Seana there 


with liability of beneficiariss. 
the Ue ce ii 
or is the owner of a or owns shares 


come int? play and his liability to pay tax 


THE BOMBAY LAW REPORTHR. 


foe 
defaulting pariner—. 
Distinction 


FVOL. LE. 


INCOME-TAX ACT, 8. 49-—(Conid.) p- 


must be determined according to the provi- 

sions of s. 41 of the Act. 

Commun. Iwe.-Tax o. BALVANCRAI JETHALAL. 
a R. 983. 


vbagielaaela iki: 
taz on share of profits carned in W 
notice on one 


Saray sl org enc dregs 
firm to be continu by one X, an erstwhile 
partner of the dissolved firm. X succeeded 


The petitioner and the other three partners 
paid that in of thetr assess- 
ments but X to do so. e Income-tax 
Officer served a arbe oe the 

that the was to pey the tax 


Held. ihat k 46 of the Ack oniyi es 
when there ee aa ra 


upon petitioner. 
A Court may only look at the 
in order to understand the drift of 


. RaMAMUETHY. 
60 Bom. L. R. (O.C.J.) 1048. 


————8S. 49AA— Agreement 
of double tawation in India and 


Bakistan, 1947, 
alg ss 1947, 
aris, IV, F, articles — 


previous accounting 
ended on March 81, 1958. The status of the. 


1058.) 
INCOME-TAX? AQT, 8. 49AA-—{Contd,) 
' Inoome-tax Act, 1922, read with rule 14, the 


in respect of the income which was 
chargeable in Pakistan would be kept in 


abeyance for a period of one year; and if the 
assemeee produced a certificate of 


without production of a certificate of assess- 
ment; but the abatement in of super- 
tax could only be determined the total 


did not appeal the order 
gran an abatement in re of 
tax. Tribunal held that 
was bound to up the entire dividend and 


by the assessce in respect of the dividend 
and that the aseessee was not bound 


liable to be included in the total income of the 
asscases at all or for rate purposes only in 
accordance with the provisions of the Agree- 
* ment, (2) Whether the entire dividend inoome 

of Rs. 8,000 was liable to be included in the 
total Income of the assesses after 


t grossing up 
in accordance with s. 16(2) of the Indian - 


entitled to abatement of {ncome-tax and 
super-tax payable on the dh income of 
Rs. 7,640 without production of a certificate 


quien be te coun A E unt 


ÖENBSAAL INDEX. 
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INCGOME-TAX AQT, 9. 49AA—(Condd.) 


fact that the Income-tax Officer did not 
against the order of the te t- 
Commissioner 


of the dividend w came out of the 

of the y on which tax was payable in 

rat territories and not the entire 
In the of aft. VI of the 


The tax payable on the income 
the abatement in India is the 


+} 


assessed and this fact may become known 
to the Income-tax Officer or be mede 
known to him by any mode of which 


————-§,49B. See Income-Tax Aor, 1922, 
R. 49AA, 60 Bom. L. R. $ 


cation No. 291-1.T./26, 
Co-eperadive 


-——_—_—-8.. 60—Nowfi 
| dated August 25, 19285—Profits of 
í i 
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INQOME-TAX ACT, 8. 60—(Conid.) 
income-tas wnder N 


Sa gia a “énveskmenis’ 4 
ies not deemed to be profits esempt from 
tas-—-Whether means an 


vesiment in nature of capital tnocatment 
Sethe ah rainier i AAR welch form gist of 
stock-in-trade of 
The word ‘ investment " in sub-cl o of 
C.R. 
da 


the Explanation to sub-ol, (2) of F.D. 
Notifitation R. Dis. No. 201-LT./25, 
August 25, 1025, as amended by Nottfioation 
No. 26, date June 25, 1927, relates only to 
such securities as do not form of the 
stock-in-trade of a Co-operative 

The word “investment” in sub-cl. (1 


the Explanation is used in the sense o 
investment file the aniar ofa capital 
investment which is not an investment in 
securities or 


property which is tts :stook-in- 
ea in n pepe 

_ sense In securities or its 
" gtock-in-trade, it is not eae ie 
in which that word is used In the Notification ; 
and what attracts tax is the income, profits 
or gains of investments, which are investments 


in the sense that the securities or p is 
not held as the stock-in-trade of Co- 
oa Society. 


assesgsce bank which was 
a the Bombay ae Societies 
Act, 1925, carried on banking business 


during the relevant booty 
the course of its business it 
Government securities in year of account 
and madé “a fit. The asecssce claimed 
ete ae Gone ae ee Ay ce he 
a ain Gee et of the 
Explanation to sub-cl. (2) of the Notification, 


conten that under (2) of the Noti- 


A AR (1) of the Explanation 

“interest on securities ” and not 
profits aede by tho- dealer iu) madda — 
Held, that the word “ investment ” in sub-cl. 
(1) of the Explanation relates only to such 
securities as do not form part of the stock-in- 
trade of a Co-operative and as in the 
instant case they did form part of the stook- 
in-trade, as the assesses was a banking com- 
pany, the Income, profits or gains made from 
the sale of the securities. were not taxable. 
aoe PROPLES’ Co-Op. Banx 0.. Comm. I. 
Tax 60 Bom. L. R. 140. 


INDUSTRIAL DISPUTES ACT (XIV of 
1947), 8. Hoo). 

The definition of the word ‘ retrenchment 7 
in s. 200 
1947, inaludes termination 
ursuanoe of a Standing Order. 
alkaen NANAKCHAND 0. Stare IND. COURT. 

60 Bom! L. R. 1253. 


8. X00)-—C. P 


. andBerar Industrial 
” Disputes Settlement det (XXII o sips a 
Le 


PE tg ‘contract 

(GOB) whether refera to original contract of em 
between employes and eyed 

hahe “4ssisiant Labour Commissioner À 


THA BOMBAY -LAW RAPORTAR, 


of the Industrial Disputes ere 
of services in 


[voL. Lx 


INDUSTRIAL DISPUTES ACT, 8. 2(00)y 
—{ Conid.) 


jurisdiction to entertain under 2. 
16 of Act XXIII of 1947 where of a. 
25G of Central Act not com h— Agree- 
ment made between Union on behalf of workers 
and to be tn conformity lave and 


interests of workers not belonging to Union to be 
The expression “ the contract of - 
ment" in s 2(o0}b) of the Industrial 
putes Act, 1947, to the original contract 
of employment whereunder an employee was 
in service the employer. ' 
ore of s. 25G of the 


oner will have jurisdiction to entertain 
an F under s. 16 of the C.P. and 


agreement on behalf of 


g to the Union are well protected. 
their duty to see that the workers 


S TES 
ap 


vacancy. 
Section 8(2) of the Industral Disputes 
Act, 1947, would Po 2 ee ee 
services of a m a 
meber Tribunal Have ceased to be avallab 
and, therefore, where such a member, vacates 


60 Bom. L. R. (0.C.J.) 389. 


——-—_8. 25B. See INDUSTRIAL Disrures 
Act, 1947, 8. 25F. 60 Bom. L. R. 539. 


Under the provisions of the Industrial 
Disputes Act, 1947, relating to lay-off con- 
tained in Chapter VA of the Act, compensa- 


tion is pa ¢ only in those circumstances 
where the “ofl la Gécasionied by a. cause 
-which is the control of the workmen. 
Therefore, Dor an ta Goomsloned because 


strikes or go-slow tactics or abeenteeiam 


9 e 


$058.) 


gINDUSTRIAR DISPUTES nee 8. 250 
- =(Conéd.) 


a a a 


bHshment on which the section tn 
which the workers were off was dependerit, 
then their la off cannot be deemed to’ fall 


within the 
of the Act. 

However wide the definttion contained ina 
ia ee 


gg ng tatà kn 


The Industrial 
not make paymen 
te ate 

Impra Spa & Wa. Co. vo. Strats 
IMDUSTHIAL COURT. 60 Bom. L. R. 1440. 


—_—§—§. 25¥—Constitution of India, Art. 


should be dismissed in limine. 
Continuity of service of an who 
is a workman of. the 


Industrial Disputes Act, 1947, is not broken 
Sb gta apie lag rs a r 


GQENWHAL INDEX. - 


from his |- 


ore ana Oriy aye iN ROY een ee er: 


twelve cal 
ee ee 
under art. 227- of the Co 


anitaten onda 


———-§. 25G. See 

Act, 1847, 8. 2(00). - 

See INDUBTRLAL Diseores 
-> 60 Bom. L. R.1440. 


4 
a 


——_. 25J. 
Aor, 1947, 8. 25C. 
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JUDGE, Bombay High Court, jurisdiction 
of. See JURISDICTION. 
60 Bom. L, R. (0.0.J.) 873. 


JUDICIAL OFFICERS . PROTECTION 
AQT ieee of 1850). 
Baa the House af the TARA wine 
mot apply to 
Ce a — say y tt acts ne Sener pro- 


Homa yo. Naru. Hopaane. 


. aaa ee a 
JURISDICGTION—Judge, Bomba Hi 
Court. e y gh 


punishment for contempt, 
eA en which eec® Judge of the 
Bombay High Court possesses and exercises as 


a ee Bf Record la d Jurisdiction 
t in the Court itself for punish- 


Srare or Bomsay v, P. 
60 Bom. L. R. (0.0.J.):873. 


KOLHAPUR STATE (APPLICATION OF 
LAWS) ORDER, 1949, OL. (5)—Lands for- 


Seited ue a of granted to 
Representa 
tive order of forfe and 


iniernational 
ie 
forfelted from a third party, were 
the’ On February 7, 1947, the 
vacated the 


tative dn India 


of State in August 
paramount 
having lapsed 


order peseed by the iiaia p eea Reri 


aod aa aeea it the ibd Renao 
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æ a 


KOLHAPUR STATE 


s 
OF LAWS) ORDER, 1% l 


Qonid, ) 


the Kolhapur State (Applil- 
cation of Laws) Order, 1949. The plaintiffs 
notice under s. 80 of the Civil 


sea ip res gute of Laws) 
Order, 1949, oper regarded as 8 rule 


or an order under any enactment, 
that as ci. (5) had, therefore, not the effect 
of order, the proviso to cL (5) 
did not apply and save the order passed 


CTaOn 


sia Pie miT OP al poss Sec. 584. 


acd 
Land Acquisition Act, 1894, is not restricted 
to those persons who have a legal or pro- 


THE BOMBAY LAW R&EPORTHI. 


vou. Lx. 


LAND ACQUISITION AQT, . 
(Oontd.) 


Evallale to all persons who bavo «ght or 

available to all persons who e 

claim to land, even if such 

not amount to legal or pro sper age 

j aie remain in 

If a person a right to vccu- 
or has a cain agalnst. the. land, or 


upon the ownership of the land, the 
fit whom the eight ar caba Eaa on whe 


in entitled to the benefit of the obligation 


tia Gr ea ik Goa ik y rt to affect 
the rights of persons in the land 
to claim a share compensation awarded. 
When land is by Government, the 
interest of every therein is extinguished, 
and the Court to ascertain the © 


complete and 
pleted but for such intervention, has not 
Therefore, 


which the lessor is also to carry out, 
and a case in which the lease has, in fect, been - 
executed. 


i ee amongst 
persons having Interest therein and the Court 
must proceed to apportion the 


equal to the amount of compensation awarded. 
_ When disputes arise between landlords and 


tenants ebout ap the methods 
which . are tod E ae 
following three broad vix. (1) the 


B. 3) 


1958. ] 
one ACQUISITION ACT, 8. 3()—- 


value of the lessor’s and the lessee's interest 
‘may be separatgly ascertained in terms of 
and than out of the total amount 
the value of the jnterest of one may 
be taken out and the remainder -awarded to 
the other, (2) the interest of the lessor and the 
and if the aggregate 
reasonably 


of these two vee not 
to amount of PER EE 
avaliable for dlstibuton, the amoun may be 
two 
amounts and (3) if reasonably valuation 
of the competing interests is not k, 
the Court may proceed to evaluate the Interests 


total amount of compensation regarded as a 
unit. 


apportioning compensation the Court 
cannot proceed h consi- 
derations but must 
to make an accurate 
value of the respective interests which are lost. 
The Court must, in each case, ha 

to the circumstances and the 


——_—---§. 3(b). See LAND Acquisrrion AOT, 
1894, 8. 5X3). 60 Bom. L. R. 94. 
_ ———8. BA. See LAND Acquiarrion Act, 
1804, 8. Hb} 60 Bom. L. R. 1208. 


See LAND ACQUISITION ACT, 


asi 8 9, 
1894, 8. (b). 60 Bom. L. R. 1208. 


8. IXI). See LAND ACQUISITION ACT, 


1894, S. 35). 60 Bom. L, R. 1208. 
————-- J, 11. See LAND ACQUISITION Act, 
1894, S. Xb). _ 60 Bom. L. R. 1208. 


—8,. 1%. See LAND AOQUIBITION ACT, 
1894, 3. Xb). 60 Bom. L. R. 1208. 


See LAND ACQUISITION ACT, 
60 Bom. L. R. 1208. 


——_—_-—-8. 23— Markei value of land how to be 

assessed under $, 83-—Rise in price of land at date 

ee An of Act occasioned by 
arising owt 


in the of land at the date of A R 
* tion, even tf such is specula- 
tion out of the soquisttion 


GEN MEAL INDEX. 


as far as possiblee 
detOrmination of the 
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LAND ACQUISITION. AQT, 8. B— 
(Contd.) 


impetus to the market, a new market rate 


——_——-8. 50(2)}—Righi given ‘under a. Sns) 
to local authority for whom acquisition mads 


as is contemplated in s. 18(7) of the Act so as 

to entile the local or company to 
ask for a reference under that sectiop. 

The words “ an interest in com- 

” in s &) of the Land Acquisition 

Act, 1894, must be limited to the person 

namely, 


they 
Racrvn Comromanton i Nee made. 
AGPUR CORPORATION D. 
60 Bom. L. R. 94, 


LAND ACQUISITION BOMBAY 
AMENDMENT) AQT (Bom. af 1948), 
8. 3—Land A is (1 of 1894), Seca. 2, 
$3, 4, 6, 11,17 India Ack, 19385 (26 
$ 26 Geo. V.Ch. 43), Sec. 309, 7th Sch., List L, 

tem 9—ConsiHiukon India, Aris. 14, 31, 814 
vk th Sch. Iis I, 42—Whether Bom. Act IV 
of 1948 ultra 


“compensation”’ 
in s. $99, Government of India Act, 1935, whe- 
ther means equivalent in money at date of expro- 

a py Renee 
mith s. 299 of 
protected 


pram of 
by art. $1( 


India Act, 1985, wokether 
Constitution. 


equivalen money, 
at the date of expropriation, of the property 
which has been : 
The Land uisition Amend. 


t Act, 1948, - 


the fundamental right 
under art. 14 of the Constitution 


y 

by art. 
even if it 
o4 & 


+ 
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LAND AQQUISITON (BOMBAY AMEND- 
MENT) AQT, 8. 3—(Conéd.) 


A law which would become invalid on the 
enactment of the Constitution as being ln- 
consistent with-cal. (2) of art. 31 is protected 
’ by’al, (6) of art. 81. If, however, such a law 
was Inconsistent with s. 200 of the Government 
of India Act, 1985, DES rama Shara (5) 
of art. 81 which 
ASSISTANT a ee J AMNADABS. 

60 Bom. L. R. 1125. 


LANDLORD AND TENANT—Landlord 
letting owl portion of his land to lessee for agri- 
Landlord i 


culturs—. selling pari of 
land demised to eret— eres 

ing to revenue to terminate lease 
favour lesme and to be putin possession of 


Transf 
Sec. 109—Berar of 
Act (XXVI of 1951), Sec. 


| ae E E ea era ome 
acres from it to the petitioner for tural 
purposes. Thereafter the owner soid to the 
respondent ten acres of land out of the land 
leased to the ner. The respondent 


landlord to 
(IV of 1883 


PE to terminate only part of the 
which had originally been granted to the 


such 
rai-Mainiainabiiy 
denco dei (1 iar Indian 
1 of Hore Sec. 116. 
tiff, who claimed to be the owner 
Pgs sonar iro pee a e ate 


for ejectment alleging that he had iet out the 
house to the defendant in 1946 at a certain 


rent per month. The defendant 
contended that the house to his 
maternal uncles and he was occu it as 
a licensee of his uncles and he d t the 


uncles 
to the suit® and as they 


were aot mat (one as parties, the sult was ren- 


ə dered and untenable :— 
Held, that th the uncles of the defendant 
were proper to the suit, their joinden 
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services of 
to the Corporation. 


employees 
to the Corporation. 


Agricultural 


j 
; 
i 
{ 


[vou 2x , 


LANDLORD AND TENANT—{Contd.) , | 


that as on the facts the defendant 
was let into possession of the house by the 
panan the -estoppel areated by s. P 
eretorey the question of title could not 

ste ire. A er CHE not are 
in the sutt. 
UTTAM GULABRAO 0, CHAMPATRAO 

60 Bom. L. R. 1150. 


LETTERS-PATENT (BOMBAY), OL. &6. 
See Contzemrpt or Courrs Act, 1053, S. 8. 
60 Bom. L. R. (0.C.J.) 873. 


—— COl, 38. See Comwrempr or Counts 
Acr, 1952, 8.3. 60 Bom. L. R. (0.C€.J.) 873. 


LIFE INSURANCE CORPORATION ee 
ne of 1966), S. Ll—Industrial Disputes A 
XIV of 1947), Seca. 18(c), 19, a(bb) kk) (a), 


power to alter terms of service of such em 


whether limited to altering those in relation to 
ent’ referred to in s. 


remuncration—“EstabHahm 
Lale) of TALE) of Industrial Dispute Act whether must 
tn defnite 


Sea 1th) of the Life Insurance Corpora- 
tion Act, 1956, provides for continuity of 
service on the same terms and conditions as 
those which at the time when the 
ees were transferred 

Corporation could 
alter the remuneration and the terms 
and conditions of service in the same manner 
in which and subject to the same conditions 


emp 


section does, not confer an unfettered power 
upon the Corporation to alter the remuneration 
and the terms and conditions of service of the . 
whose services were transferred ’ 


The powers of the Central Government 


under a. 11(2) of the Life Insurence 
ration Act, 1956, are limited. 


The Conta 


y 
not extend to 


The binding nature of the settlements and 


awards arrived at under the Industrial Dis- 


Act, 1947, continues only so long as it 


putes 

can be said that the establiahment continues 
or exists in some definite and identifiable form. 
With the extinction of the establishment the 
pane nature of the settlement and awards 


would cease. 


CHRISTOPHER PENTA v. Lire Ins. Corr 


60 Bom. L. R. (0.C.J.) 318. 


LIMITATION ACT (IX of 1908), 8. 14 (2). 
See Bommay AGRICULTURAL DEBTOR’ 
Act, 1947, S. 4{7). 


s RELIEF 
60 Bom. L R. 901. 


(Bom LXVI 





ART. 97—Bombay 
Lands 


| 
| 
| 
| 
| 
| 
| 
| 
i 
i 
| 
| 
| 
j 
conditions of service of such employees—-Whether | 
etiered—-Central 
| 
| 
| 
! 
l 


t 
f 
| 
| 
| 
| 
| 
| 
| 
i 


1963. ] 

LIMITATION {ACT, ART,- 97—Cónid.) 

of 1048), Secs. 63, 64—Specific “Rellef Act 

j oa ikea ys sell Tey ol o refund 

of amount pal®-by plaintiff in punas d 
Agreement becoming 


agreement—. 
underess. 63 gad 64 of Bom. Act of 1948 
—Claio for refund tn siii made within three years 


would sell certain lands to the plaintiff for a 


in. 
the t and the balance was to 
be upon the execution of the 
By agreement April 26, 1946, 


was extended by providing that the defendant 
would execute the sale-deed 


within four 
ee p 
The endant o possession of the 


the Act to the sald district on May 1, 1948 ; 
that as the claim for refund of the moneys 


adopted son not them— Such claim 
in nanea HH a declaration that the 
Suck swit wAlether by 


wrist 
intifa clarm in awit—Point of difference in 
Pan oen bolt for 6 4 jon simplici- 


ter and siit to recover after death 
Hindu widoo— of 
affects provision of column of art. 118 


by a- 
substance for a declaration that an adoption 
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LIMITATION ‘AQT, ART. 97—(Contd.) ` 


with the son is not 
him, not enable him to escape the 
period of limitation under art. 118 


‘In order to see the substance of the plaintiff's 
claim in a suit filed by him tt is not 


ee right 
taste aac e SA the case 
of a suit for possession after the widow's 
death the plaintiff's claim rests upon an 
interest has vested in him, The former 
class of suits would be suits for a declaration 
under art. 118 of the Indian 


aside or not. - 


The minority of the plaintiff, affect 
the man provision of the column 
of art. 118 of the Indian Limitation Act, 


1908, which requires that ‘the suit must be 
brought withm six from the date when 
the alleged adoption becomes known to the 


ITHOBA BHANJI v. VITHAL SaKRU. 
' 60 Bom. L. R. 605. 


ART. 120.: See Lawrarion Act, 
1908, Art. 145 60 Bom. L. R. 1295. 
-———ART. 125. See Lawrrationw Act, 
1908, Art. 118. .60 Bom. L. R. 605. 


——AR gone ap by manager for 
meni iranaj erred by forme sipe bag considera- 
tién—Whether swit governed by art. 134-B not- 
withstanding thai such manager has transferred 


property claiming i as his omm—Swii for 
scssion of described in art. 14B 
wacther can tn Lifetime of manager 
transferring of endowment. 

Article 184-B of the Indian Limitation Act, 


1908, requires that the transferor must be a 


fulfiliod d Dw l athe aridity 
art. 184- apply, an : 
in which the transfer is made by the 

e.g. where he transfers the property 

it as his own, is immaterial. , á 
e Article 184-B of the Indian Limitation Agt, 


1908, does not prevent a suit filed by a 
Deity or the endowment posits Tetine 


is invalid, the mere fact that he ignores the | of a manager who has committed webreach 


e AR 
1908, Art. 118. 


1682 
LIMITATION AQT, ART, 134B—{Conti,) 
af trust of the of the 
seat by disposing property 

The Indian Limitation Act does not, except 


to the extent provided by s. 28, invest a party 
with a came of action to maintain a suit. 


The Limitation Act only deals with the com- 
mencement and duration of the of- 
Hmitation for institution of mits, for which 


T. idi. 


——_—_~-— ART. 148-—Deposit made for dus per- 


Quaere. 

ment of ono to another and 

Tre rages te ft would not apply to 
t 


. Lix COTTON TRADERS, 
60 Bom. L., R. 1295. 


LIS PENDENS, doctrine of. See TRANBFER 
oF PROPERTY Act, 1883, 8. 53. 
60 Bom. L. R. 1083. 


MADHYA PRADESH ABOLITION OF 
PROPRIETARY RIGHTS (ESTATES, 
ALIENATED LANDS) AOT 


1950 (7 of 1961) S. Bi 61) B. Bla) Property f mokách 
a 7] 


Ninaced under. a "ia, rape 
- Under s. 7 F E Abolition of 


sno via anon o bo elvuted wit thg 


te, secondly 
ran, Seamed ee 
or person on the date of 


third a be se ae oe 

E ee eee or 
open house-site purchased fi tion 
or a building, or a place of worship, or a well 
or' tree standing on 


NOOBMAHAMMAD 0. T 
60 Bom. L. R. 1156. 


——_——8. 91(1)—Order made by Revenue Offi- a 
ot rejecting 
wader r. J 


appeplals under s. 84. 


THR BOMBAY LAW REPORTER. 
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MADHYA H ABOLITION 
PROPRIETARY RIG 

MAHALS, ALIENATED 5) ASOT 
1950, 8. 91—{Contd.) 


è 
An order made by a Reveaife Offloer rejeo- 
mado 
under s.001( 2) 
of the aight Pradesh PAE of Pro- 


(Estates, Mahals, Allenated. 
Eads) Act 10 1950, ts Pp before the 
uo Tribunal under s. 84 ef 
yT A 
DamopuHar Barus v. Bom, Rev, TRIB. 
60 Bom. L. R. 69. 


MADHYA PRADESH JANAPADA ELEC- 


Pea a a ne ecco ae eee 
W 


of the Constitution of cannot be taken 
away by the ture and no law passed 
by a State can a party 
from approaching the under art. 
#26 and invoking its under that 


article. 
GULABRAO KESHAVRAO V. EEREN EN 
60 Bom. L. R, (F.B.) 14. 


MADHYA PRADESH LAND REVENUE 
CODE (Aa Il o LI of 1965), S. 151—Hindu Suo- 


cession A Trh of f 1956), Sec, S a UEA 
ENA 


* 


19%8.] 


HYA PRADESH LAND REVENUE 
DE, 8. 151—"(Conid.) 


Revenye Code, gl which contained the 
law af tenancy rights 
in respect of ho among 


enactment 
1956, and which 
the Act. 


abrogated by the Hindu Succession Act, 1956? 
Strapal SHRIRAM V. KOTHULAL. 

; 60 Bom. L. R. 408. 
o 242(8)—Berar Land Revenue Code, 
1828, See. 183—Constiaion of India, Aris. 
It, 81 4— Whether s. 2423) a2 Act IT ae 1986 


offends art. 1 gi 
periere Weker oe 314 ep 1 
rigki of preempion—Naktre of hi of 
24% 3) of the Madhya Pradesh Land 
Revenue Code, 1954, is ulira vires as offending 
art. 14 of the Constitution of India. 

It is open to the Legislature to have a classi- 
fication on the basis of time just as much as 
it can have a basis on or territorial 

brings 
the point of time selected must be for some 
rational and intelligible consideration. A 


peT or capricious selection of time 
not ly form the basis of a rational 
classification. 


Bom. L. R. (F.B.) 18. 


` MADHYA PRADESH PUBLIC TRUSTS 


ACT (XXX of 1951), 
trust as trust 


S. 13-—Registration of 
by Additional. Deputy 
on lication applicant— 

Applicant convicted of offence s. 33(1) for 
of a. App 


ty 

of es. 18 3. 
provisions of ss. 18 and 88 of the 
Pradesh Public Trusts Act, 1951, 
Ho trust which has been 


ef, 2S. See MADHYA PRADESH POB- 
wo Tauwrs AoT, 1951, 8. 13. 


QUNHRAL INDEX. 


60 Bom. L. R. 237. 


MERGER OF AKALKOT STATE WITH 


PROVINCE OF BOMBAY — ER- 
tered into by State, before third party 
—Whether such upon succes- 
sor State—Iadian States (Application of Lars) 
Order, 1848, See. 6, Proviso-—Bombay 


Abhart Act (Bom. F af 1878). 
entered into an Indian 
State which had hed merged wih tee Prov tne 
8 
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MERGER OF AKALKOT STATE WITH 
PROVINGE OF BOMBAY—(Conid.) 


of Bombay before the passing of the Consti- 
tution of India, does not bied the successor 
State unless it can be shown that the agrese- 
ment was recognised: or continued by the 
successor State. 
JKHANGIR V. UNION OF INDIA. 

60 Bom, L. R. (0.0.J.) 721. 


MINES ACT (XXXV of 1952), 8. 43(%)— 
tnio accident made 


of the is not material for this 
Where such is made by an Inspector 
not em a complaint, then the 


. 79(ti). See Moves Act, 1952, 8. 
60 Bom. L. R. 551. 


MINIMUM WAGES ACT r of 1 vat 


28(2). 


S. 2—Sch. A. Part 1, Entry 
Con ot enie NG. flac! 0 Derhen 


aces OT of sone breaking or sone 

crushing as an M of words 

‘employment’ and ‘sione’ in 0. &—Act 

whether applies to persons em in sione. 

breaking and on at 
mincs. 


The word ‘employment’ in entry No. 8 
erie etree cates Cf 


. Act, 1948, is used in its general sense of 


ped and uot ith tre state of 
see ies arta ee fear 


manganese. 
P. Ixpusrey Assos. v. Reo. Lan. Comm. 


M 
60 Bom. L. R. 489. 


MOTOR VEHICLES ACT (IV of 1939), & 
47— Motor Vekicles Rules. 1940, R. 51 


af India, Art. 191 \ghe-Right 


pore ceria: of jurisdiction 
a not render the decision arrived at by the Com- 
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MOTOR VEHICLES ACT, 8. 47—(Conzd.) 


mhich 
ari 1X 1})(g)}—AppHeation under r. 51 rohe- 
0 œ a Pape Heation and whether 


iiy must determine 
what is not g proper application—Whether under 
~r. 76 must be heard by the whole Appel- 


can from 
are act- 
malter record in 
a ENN D OR EEN T e 
A to be discontinued. 
Un a. 47 of Motor vehicles Act, 1080, 


read with s. 64(/) of the Act, the right of making 
representations is restricted to the persons 
SHH bodia enueia me a7 und i ie oot 


the right of every individual or body of persons 
to’ make such area 
Any conal is foreign to 
ob lead and the paeme of the Mater Venica 
Act, 1939, and has no relevance to the grant- 
ee ee 
of the Act must not be taken into 
eacoount by the authorities specified in s. 47. 
Therefore, in ting or refusing a permit 
under s. 7 ef eee ee a 
Regional Transport Authority cannot take 
into account any policy of nationalisation of 
transport services adumbrated by Govern- 


ment. 

Where ae law provides for the obtaining 
ipa a Heence for OF oa o a. trade or 
the to one and the 


area ee ee 


spermine og | perapa Da described as a_ 
partial ut ch may not neces 


sarily have obnoxious features of a mono- 
. By a cular act 

ap dae one does not sed rae 

that att is opposed to tal ts 


surrounding circumstances and to find out 
whether what is sought to be done contravenes 
the provisions of the articles. 

The application referred to in r. 51 of the 
Bombay Vehitles Rules, 1940, is an 
application which is in order. It is obligatory 
on the Regional Transport Autho a deter- 
mine what is s @ proper ap 

Under r. 76 of the Bombay Motor V Vehicles 
E P ee whieh is 


functions must 
ut Mf a lesser number hears tt, ft is an 
does 


mittee bad. 

fThe Appellato Committee of the State Trans” 
pa Authority cannot obtain relevant. in- 
rmatigg from the Regional Transport 


t 


THEBE BOMBAY LAW RHPORTHBE. 


[VOL «Ux. 
MOTOR VEHIOLES ACW, 8. 47-{Conig.) 
Authorlty ives a facts which are the 


call for a report as to what happen 
sane manner as an appellate Court sometimes 
Court. 


But such a report, when obtained, m 


y 
te without their Prom ERBE and 
d their back. 
ANDHERI Bus SERVICE vV. STATE or BOMBAY. 
60 Bom. L. R. (0.C.J.) 1098. 


——8. B3). See Moron VEHICLES Act, 
1939, 8. 47. 60 Bom. L. R. (O.G.J.) 1098. 

pa See Moron VEHICLES Act, 
a 8. 47. ® Bom. L. R. (0.C.J.) 1098. 
J, 76, 
1889, S. 47. 


MUNICIPAL ACT 

Bom. IIT of 1888), 8 

ndia, Art. 61— Meaning 
substantive 


See Moron VENICLES AOT, 
60 Bom. L. R. (0.G.J.) 1098. 


(CORPORATION) 
36—Constttution o 


promote public convenience 

63(k) whether enlarge scope of municipal govern- 
Ceo aie aa IAA cab munici- 

°y pid snc right haber ppp Magia 


therafrom—Whether Corporation entitled 
— Resolution falling within art. 51 but its passing 

not authoriecd by Act constituting Corporation 
——~Whelher art. 61 enables passing of such 
resolution—M esting of ` 


The word “busniess” as used in s. 86({k) of the 
Bombay Munictpal Corporation Act does not 
cover an and that may be 
a councillor 


which tes to the business ofthe rporation 
and they do not confer eee 
diction on the Corporation to pass any resolu- 
papi! ap sand subject-matter whether it 


exmane to m t or not. 
86 of the Act tes to the mode and 
manner tn which the tion 1s to transact 


Corpora 
tts business. ligt gr aea o ta pr 


Pam hee eee the Corporation 
a 

ee ee oe ae eop 
pomen and fonctions of the Corporation. 
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MUNICIPAL *AQT (CORPORATION), | MUNICIPAL ACT (CORPORATION), 
8. 36—(Conid.)* sie S. 66 (IXc) See Momrorea, Acr (Corro- 
j RATION), 1888, 8. 354. 60 Bom. L. R. 515. 
section is a procedural section and it does not 
confer an and absolute right of of India, Aris 
discussion to tag councillors at a meting of the meV gees 19 Sia, 3l—Notice issued under 
Corporation or les them to pass any reso- Open challenge because 
se ae any on pat Apes matter of their choice. | parties affected not kearing— Whether 
measure likely to promote under 2. 354 must act 
public hitia or instruction” in s. 68(k) | —Autkority in so acting bound to observe - 
of the Bombay Municipal Corporation Act do | ples lo be 
aE ae scope of municipal govern- doan by notice under s r tei 
8. unde art. 
The Corporation, under the Act, has powers | IXIXf)—A of art. IH IXf}—Institu- 
Measures p o con 8. 
to take poodi ubli da h tion of sutt 854 after ' 
or instruction wi the of Its sphere of | notice to M under s. 527 
government, If the primary object | —-Whether such notice Restriction placed 
. ofa sough discussed person affected 


within the sphere of m 
then it cannot be rus ube ees thet 


resolution may trespass upon the field of 
politics. But Foot cabin am TO t object of the 
resolution is public ingruction, but poll- 


E E 
poration would not be entitled to have or to 
express any corporate opinion upon it. There- 
fore, it is not within the ambit and powers of 
the Corporation’ to discuss and express its 
opinion on a matter pertaining to relations 
between two foreign States and as what 
OPE Ee have done to its cd how- 
such act may be considered. 
Tho, directivo principles of Bteate Policy 
embodied in art. 51 the Constitution of 


India uire a statutory Corporation, within 
a Ai Gb a hae activities as laid 


and encourage is referred to therein. The 
directive principles laid down in the article do 
not in any way : the ambit of the powers 
and functions o drg 

Therefore, where a resolution the 
ambit of art. 51 but the of such re- 
solution is not or im authorised 
by the Act co the Corporation, art. 


passing of a resolution will be wlira 


mecting of the Corporation is Hable to be called 
for the purpose of consi such a resolution. 


doing of vires act by a Cor- 
tion must be taken to be prohibited 
is not by the Act con- 


CHANDRA Uv. Bowser Monica Cor- 
PORATION. 60 Bom. L. R. (0.C.J.) 1256. 


S. 63(k). See Moncrpan Act (Cor- 
PORATION), 1888, 8. 36. 
60 Bom. L. R. (O.C.J.) 1256. 


then the discussion of- 


upon righi to be of 
notice 


under 8. fi Chak Fee teat 
ion. 


A notice issued under s. 854'af the Bombay 
Municipal Corporation Act, 1882, is an exe- 
cutive act or an executive order and, therefore, 
it is not open to either because the 
authority did not act 


under s. 354 of the Bombay Municipal 
Corporation Act, 1882, must aot bona Ads. 
He must not act capriciously or from an 
improper motive. 


teed to them under art. 19(IXf) 
Soy ct ie 

Held, that in view of the fact that the pro- 
mas one of deprivation of property and, there- 
was one of roperty and, there- 

fore, art. 191 f) of did not 
epply and that art 81 applied; ; 
boi sany ae. Sy allie IXIXJ) Ha Sta A 


art. 105) of the 
It is not sufficient com 
Muni- 


a notice issued under s. 
ad Peak ecko nit a Age. E ara 


As the principle ying s. 854 of the 
Bomba Me Corporation Act, 1882, is a 
p about the paley of the Iaw and as tho 


NaTHUBHAI 0. MUNICIPAL CORPORATION, Bon- 
BAY. 60 Bom. L. R. 5185. 


Umman 507, Set Bowpay Rer, Hor, 
AnD ovuse Rares CONTROL ÅCT 
1947, 8. 18. Bom. L-R- 1096 
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MUNICIPAL AOT (CORPORATION), 
(Contd. ) 


——_—_—S. 527. Ses Momicipat Acr (Cor- 
PORATION), 1888, 8. 3854. 
60 Bom. L. ia 515. 


eci 527. Ses Mumiciran Aor (Cor- 


PORATION); 1888, S. 36. 
60 Bom. L. R. (0.C.J.) 1256. 


MUNICIPAL AQT CORPORATIONS) 

sit lag eels (Bom. af 1949), 8. 2— 

Act (IV 7 1882)" Secs 8, 
includes 


in building-—Teste to be to 


“coniained 
determine whether Sursiitre in 


building”. 
n a 2C) dt the Bombay Provincial Muni- 
Corporations Act, 1 


ee h S 
genus, the two tests that are to be appled 
are, one, the nature and extent or degree of 
annexation to the property, and the other, the 
co es ae ee ce 
test, what has got to be 
is how permanent is the annexation. 

Is the furniture solidly fixed to the b 

Has it become a part of the structure 
As regards the second test, the purpose or 
a of the annexation, what has 
po io be considered is whether the furniture 
for the ent enjoyment of the furniture 
‘tteelf- or ee path pasa of that 
to which tt is attached. each case ft would 
prea eld a a a ties 
the two tests were satisfied or not. No hard 
and fast rule can be laid down. It would 


depend upon the the 
upon the intention of the ea and other 
factors which a Court takes consideration 


i ee ue ee 
Poona MUN. RPN. 0. SHANKAR, 
60 Bom. L. R. 25, 


PE 10—Bombay Primary Education 

Ad (Bom. LXI of 1947}—Petitionsr off 
himeclf as candidate for election to M 

ee 

wife and children—Wife of petitioner em- 

as sohool teacker—-Whether 


The petitioner offered = as a candidate 
for to a Munictpal Corporation gover- 
ne” by the Provindal M 
Corporations Act, I He was li 


and dis tfe, at the thne he stood for 


THE BOMBAY LAW RWERORTER. 
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MUNICIPAL ACT (CORPORATIONS) 
(PROVINCIAL) 8. 10. (contd.) 


was employed as a municipal school teacher. 
ii Sse a PTE rejected on 
gu from the dis- 


Bombay Pro tion on contemplated by & TONY raae ps 


Aia, that the petitioner’s wife was in em- 

porma with the municipal corporation, 

in the saat the! cane wie 

oner had interest tn the employment of 

wife with the m corporation within 
the meaning of s. 1 of the Act, and 

that, therefore, the pee D ae a ne 

under s. 10 ) of the Act. 

interest atear AN b 

such or should be such as is ee 
ee ee ee 

other words, there must be a conflict between 
ee ee ee 


Srp 
aTTaTRaya V, S®V. BHAVE. 
60 Bom. L. R. 


MUNICIPAL ACT (DISTRICT) (Bom. HI of 
1901), 8. 59-—Constitution of India, art. 276— 
M with sanction 


210. 


whether a tas on commodity or trade—Whether 
such taw subject to ceiling by art. 276 
—What amounts to in ‘trade’ witkin 


art, 276. 
A municipality levied under as. 59 of the 

Bombay District Municipal Act, 1901, with 

the leave of the Government, a tax 

the “cotton man 


phos by i ee of the cotton 


at the rate of rupee one on every bale o 
cotton fall- within its m Hmits, 


cacy tig S 


for pey- 
ment of Rs. 6,580 for a period of six mon 
as cotton man tax at the above rate. 


from them was tn excess of the maximum 

permisaible:— 

Held, that as the State was com 
other 


with the sanction of 
the State the m also competent, 
by virtue of s. IXbXzí) of the Bombay 
to levy such a tax; 


pressing cotton in a factory amounted 
to carrying on a ‘trade’ within the meaning of 


* Pad 
f Vow 


+ . FA j in 
- sr 1 rir 
+ r ” « * 
4 t Wek Sage 
} ` i 4 ta ` 
+ ad x n ` v 
í y 
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" MUNICIPAL MOT (DISTRICT), 8. 59— 


{Conéd.) 


subject to by art: 276 of 
ey Oh tiffs were not entitled to an 
f of the tax already paid by 
them protest as the tax was and 
coe E Ue 
the Act within the 


bka) muti pass separate 
| relating to selection of preparation of rules 
and sub-s. (ii 
under s, 60(a) il) both the rules and the ution 
mti specify the caemptions— - 
Act tohether can enkance 


s. 6a Xill 
Under a. 


oie ed abate oa 52{ 2) of the 

Bombay ee ee 
ary ee Act can impose a 
tax after obeerving the procedure and 

after ‘the sanction as required by cls. 


obtaining 
(a) and (6) of 2. 59 of the Act. ` 
Under s. 60(a) of the Bombay District Muni- 
cipal’ Act, 1901, the selection of the tax, the 
preparation of the rules and the 
as required by sub-cl. (tH) need not be done in 


such rules in s. 60(a\ #1) of the Bom- 

bey District Act, 1601, do not mean 

penny tione. It would 

be suficient, compliance of this clause if there 

is such ' either in the rules or in 

A municipality governed by the: Bombay 
has power 


i 


=o 06 KJ Li 
~ 
. . 
en ) La a : 
GENERAL INDEX. ` * AE ER 
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e “e a - 
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¢ ‘* } zi z E A Sed 1: 
+ ok oy j P FOA wen © ` ` r 


> r 
E 
+a i 


MUNICIPAL ACT (DISTRICT); S. 60. 
See MUNIOITAL ACT 
ETE «1 65. i See Morar “Aor 
TRICT), 8S; 86, 


A an DPE T r - 
s. 8&1) of the y 
Municipal Act, a econ deel sing he 

to Saurashtra, the opponent con that 
the was not empowered under the 
“Act to imue a oc for 

show and, therefore, it could not a licence 
fee nor the fee per show and that the levy was 


illegal, invalid and not warranted by law. The » 


rigs degrees Laat contention 


“the 
tain decide that 
VERAVAL Mon, ov. DLAHOND 


60 Bom. L. R. 59. 


icr), 1901, S. 59. ` 
Bom. L.R. (F.B.) 1402. . 


(Dis. ` 
60 Bom. L. R. 89. 


the cinema ` 


8. 176A. Ses Momterrax, Act (Dis. 


8. 50, 


i th a 
condition that it ts at the option of the person 
for sale by auction to 


be comm offeror. Until there. 
is such unication the offer can be with- 


| PART PERFORMANCE, application. of the 


a 


f 
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PART FERFORMANCE— Contd.) 


The application of the doctrnie of part 
formance under s. 58A of the Transfer of 


perty Act, 1882, is not restricted to those 
wheres: ae 


conduct or the third perty knows 
the person acting is tn fact an agent, when, 
fo either act is such as falls 
within the usual or authority of the 


PARTNERSHIP ACT (LX of 1938), 8. 693) 
Indian Independence Act, 1947 (10 & 11 Geo. 
GN EE ee oak 


Order, 1950, Seo. 


‘of India 
-Firm registered by Registrar of Firms at Kara- 
chi under Aci Ss ele el eg crate 


filed by firm in India—Firn 


tion’ qf malt potting iael) registered ty Boniy 


barred under 3. 6% 2)}—VaHdity 


ef registration made prior to partition. 


A valid made under the Indian 
1982, prior to the date of the 
between the dominions of India and 


of Independence 
Pay the Adateption of Laws Order, 1080: a 
the Constitution of ite oR 


bye 
a 


PARTNERSHIP AQT, 8, €9—~(Contd.) 
; : wae 
area which is not now a pert of India can, 


: relying upon that registration made under the. 


P 
1911), 8. 51-A—Petition for cancellation of 


(At V of 1908), 

A petition under s. 51-A of the Indian 
Patents and Designs Act, 1911, for the can- 
cellation of the of a can be 
presented to any Court it fs one 
of the High Courtg specified in s. %7) of the 

When ono has to consider the question of 
jurisdiction, which has been conferred a 


Konmoon Mirza ov. Vizay Boanar Mra. 
60 Bom. L. R. (0.C.J.) 397. 


PAYMENT OF WAGES ACT (IF of 1936), 
Indus- 


B. Xoi)—Bonws payable under award 
rial Court Whether euch bows within 
gee Ni el oa T tata 

: definition of “wages” in s. &vi)-of the 


a bonus payable under an award of an Im- 
dustrial 


Bats Susmsanwamya 0. B.C. PATI 
60 Bom. L., R. (0.C.J.) 943. 


Provinces and Bera. Maternity Benefit Act, 


NAGPUR. 
Bomal.. R. 621. 
—_——.-_§. 22. See Boamay CO-OPERATIVE 
Socurrnmes Acr, 1025, 8. 54. . 

60 Bom. L. R. 1362. 


PENAL CODE (det XLF of 1860), 8 . 107— 


Fest pepis 2 to s 167— 
parses def performance of 
known to him to be Whether act of 
accused amownied to aid—Accused 


N 


1Q58.] 


PENAL CODE, 8. 107—(Conid.) 


held the 
during the performance of a marriage 
void marriage under s. 494 of 


acts of abetment of s. 107 
of the Code. 

STATE V. HALAN.. 60 Bom. L. R. 428. 
————_§. 109 See Prema Cong, 1860, 8. 
07. 60 Bom. L. R. 428 


of a single act; it may comprise the com- 
mission of a number of acts. 
E. G. Bansay v. THE STATE. 

60 Bom, L. R. 159. 


GENERAL INDEX. 


+ 


PENAL CODE, 8. 361—(Conid.) 


under s. 868 of the Indian Penal Code. On the 
whether the accused 


as contemplated s. 861 of the Code and 


thereby rendered liable to punishment 
under s. 868:— 

Held, that the mother of the minor girl was at 
the materiel time the lawful of the 


held of breach of trust wnder s 
£06 tn respect of partnership asset——Scope of s. 
477A whether to mko act in 
capactiy of clerk, o or servant—Accused 
working of partnership 
jirm accounis writien at his dictation— 
Accused money bel 

to partnership and for tkis purpose alse 
enirics made in 

accused can be tried for offences under ss. 406 
and 447A. 

A in a firm œn be held 
to be guilty of breach of trust within 


s. 405 of the Indian Penal Code, 1860, in respect 


of a pertnership asset. 
The scope of s. 477A of the Indian Penal 


Code, 1860, ts not confined to persons who are 


employed in the capacity of a clerk, officer or 
servant but it extends to persons who act in 


1840 
PENAL CODE, 8. 405—(Conid.) 


e £06, See Pewar Cone, 1860, 
8. 4058. 60 Bom. L. R. 1413. 
menemen ATTA, See Conr, 1880, 
8. 405. Bom. L. R. 1413. 


momen, 494, See Perra Cope, 1860, 
8. 107. 60 Bom. L. R. 428. 


POWER OF ATTORNEY—How to decide 
whether a power-of 


fall powers 
conferred upon the donee with regard to the 
specific matter will not make the power-of 


must be looked at before deciding whe- 
ther a power is or special is what is the 
subject-matter of which this power 
is conferred, and if the Court comes to the 
conclusion that the subject-matter is not 


general, that it is restricted to something 
specific, , then the power- 
of-attorney not be a general power-of- 
attorney. 


WESTERN Inpua THEATRES oc, lenwarnnal. 
60 Bom. L. R. (O.C.J.) 1288. 


amlatdar © 
direction an ta Lam given ty Triben 
that order made by tt 
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PRACTICE—(Conid.) 4 ; 
remand a final order : 
7s Court and i order passed by 
A to Court wader 

art. 287 challenging order of Whether 
order made by On a final order 


a case. 

A landlady filed an tion her 
tenant for after giving a 
notice on 10, 1852, under s. 84 of the 


Bombay Tenancy and Agricultural Lands A 
19468, the with effect from. 
March 81, 1958. This application was rejected 
by the Mamlatdar, and on appeal, by the 
Prant Officer, on the ground that the name of 
the was not entered in the record of 
anuary 1, 1952. In reviston, the 
Bombay Revenue Tribunal took the view that 


ee ee of s. 84, which came 
into force on January 12, 1988, did not $ 
order made on A A 


revisional Ucation to the Tribunal, the 
Tribunal that the 
decision of the High Court in v. 


. RUKHAIYABIEL rate 
60 Bom. L. R. 613. 


PRE-EMPTION. Ses M, P. LAND REVENUR 
Cona, 1964, 8. 2423). P 
E 60 L. R. (F.B.) 18. 


tation for wer application new trial 
aired ad A of 1889-—Whether such 
can ciiker under Indian 





- reason of his title having determined owing to 
the Explanation to a. 48, then if he makes an 


Certain premises 
lord to one R prior 
December 1, 1947, R sub-let the premises to 
the defendant. The defendant gave leave and 

the plaintiff 


GUNERAL INDEX. 


PRESIDENCY SMALL CAUSE ccs 
ACT, 8, 43—{Conid.) 


poe eee ee E Oropa 


the trespass:—- 

Berar ona rere 
the Small Causes Court could not have passed 
an order for possession in favour of the deftn- 
dant, Inasmuch as the title, virtue of which 
he gave a license to the had deter- 
DPE enn eo Ue: Cae ot aie aepiioation, 

Pa e cae TE gaa a 
re hich the plaintiff “ait was tn 


K. MOTWANI 0, ALBERT ÑEQUEIBA. 
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r 


60 Bom. L, R. 1282, 


—~—»_—__—, 46, See 
Cause Counts Act, ear 


he ts bound only by the express provisions 
the Constitution such as art. 811 and not by 
Whe entisfaction of the President in terms of 


art. iy bln proviso ( (c), of the Of tho Congtigrtion is 


Be eee ae Ee e 
cee eee ea the Court has no 
to go behind it. 
AGDIEH ». A. G., STATE or Bompay. 
60 Bom. L. R. 241. 


PREVENTION OF CORRUPTION ACT 
oo 1947), 8. 4—Indian Penal Code (Act 
of 1860), Seca. 161, 185—Mere paymeni 
to accused without more wacther amounis 
legal 
Scope f 
TI of 1947, in for 
Code-—W keiker 


Hon under s. 4 to prove that of 

n moncy 

bed aen a io presto eee Ia 
remuncration, 


For the raising of the under 8. 
4 of the Prevention of Act, 1947, 
in a trial for an offence le under s. 
161 of the Indian Penal it is necessary 


remuneration. A mere payment without more 
would not amount to a gratification otber 


e The words “any gratification” in s. 4 of 

Prevention of Corruption Act, 1947, must 

the offence under «. 161 
and the words “gny 
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PREVENTION OF CORRUPTION ACT, 
8. 4—Contid.) 


valuable thing” occurring in the section must 
be read in reference to the offence under s. 
165 of the Code. 
STATE v. PANDURANG LAXMAN. 

60 Bom. L. R. 8ii. 


PREVENTION OF FOOD ADULTERA- 
TION ACT (XXXVI. of 1954), 8. 20(7) 
—Prosecution under Act can be insiihded by 


tn 3. 30({1)}—dhuch written consent should whether 
specify and name person as duly aswthorised to 
“we Under s 20{7) of the Prevention of Food 
Adulteration Act, 1954, the prosecution can 


or (4) by inanis aa e a 
local au A oroe dea a o be 
instituted ‘the written consent of any of 
these four authorities. 


A valid written consent under s. 20 of the 
Act should be a written consent which names 


ee ee re veer 


STATE v. PARSHOTTAM KANAIYALAL. 
60 Bon -L. R. 441. 


PREVENTION OF FOOD ADULTERA- 
TION RULES, 1955—Appendia B., A. 11.05 
—Prevention of Food Adulterahon Acd (XXXVII 


of 1954), Secs. 2X1), 7, 16(1\a)(1)—Budter 
curd whether falls 


prepar f definition 
of “butter” in Relesa—Butter a0 

and not up to standard mentioned tn A. 
11 065 whether article within s. 2(i 1). 


Pe Ea a a not 
come within the of the definition of 
the word * in A. 11.05 of Appen- 
dix B to the Prevention'of Food Adulteration 
Rules, 1955. 

Nees ae P STATE oF BOMBAY. 
; 60 Bom. L. R. 434. 


PRINCIPAL: AND AGENT. 

of a agent binds k that an unauthorised 
act of an principal because the 
daoi pak, choi undisclosed, has ratified it 
É conduct or uso the third knows 
the person acting is in fact an agent, 
when, in efther circumstance, the act is such 
as falls within the usual or apparent authority 
ue the agent. But it is another to 

that a person is bo by the act of ano 
whom a third party ie a P Rare 
Koa thet adë B ti Get neutered is 
not ratified Rees porson merely on the 
ground that act falls within the scope or 
apparent authority of that other. In such 
a case, there is no meeting of two minds, that 
of the principal through an agent and that of 
the third , which is the sass i in every 
conse contract, nor is there subsequent 
adoption of the contract by the principal. 

DAMODARDAS 0. GOURISHANKAR. 

60 Bom. L. R. 679. 


ÊROMISSORY NOTE— Liabikty of nein 
or firm under promissory noie how to be deter- 
mined.” ° 
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PROMISSORY NOTE—Conid.) g 
In arder that a person or a firm should be 
meade Hable upon a pro note or a Aundd 
or a bill of ent must 
indicate upon a fair of its terms 
the name of the Pee ee 
made liable. o 
MULCHAND DEVIDIN 0. ee Cae 
60 Bom. L.R. 1343. 


PROVINCIAL INSOLVENOY ACT (FV of 
1920), 8. 3(1)}—Wheiher Insolvency Court can 

aphether what is claimed by petitioning 
creditior ts or is not debt as contemplated by s. 


Seine Naat pee ein upon 
breach of contract can be re- 


garded as dobi mihin s 9— Essence of 
Vires of Notification issued under s. %1) by 
State of M.P. 


It is le to the State Government 


under s. 8(1) of the Provincial Insolvency Act, 
1920, to restrict of a Court 
subordinate to Court by - 


fying the class of cases in which ft will 
ade chaste After such investiture ae 
will have jurisdiction concurrently with 
the District Court but this concurrent juris- 
diction will only be limited to the class of 
cases which the notification issued under cl. 
8(1) authorises it to entertain. Therefore, the 
notification No. 1596-1212-XEX dated May 16, 
1988, issued by the State of Madhaya Pradesh 
under a. 8(1) of the Act, is not ultra vires. 

The Court has the to 

en into the question as to 
to be due by the petitioning creditor is 
or is not a debt as contemplated by s. 9 of the 
Provincial Insolvency Act, 1920. 

Where a claim for the return of moncy is 
dependent upon the determination of the © 
question as to who is in breach of the contract, 
such a claim cannot be as a debt 
within the meaning of the word in s. 9 of the 
Provinctal Insolvency Act, 1920, until it has 
matured into a decree. 

The essence of a debt is that it must be a 
sum certain which was due from one person to 
another and would, therefore, exclude a claim 
for money which arises solely upon the alle- 

tlon of the breach of a contract. 
Conio Arin o. YADAVBAO, 

60 Bom. L. R. 505 


——_-§. 9. See Provinciat INBOLVENCY 
Acr, 1920, S. 3(1). 60 Bom. L. R. 505. 


———§. 28—Auuction 


petition but before order of 
A purchaser not knowing of 
s— Whether 
against receiver in 


Under s. 28(2) and (7) of the Provincial 
Insolvency Act, 1920, read with ss. 51 and 52 
of the Act, the auction purchaser at the sale 
held in executlon of a decree the 
insolvent after the admission of the 
petition but before the order of adjudicatian, 
would only get a title defeasible e receiver 

in faith. 
OTT TOTARAM. 
60 Bom. L. R. 1017, 


1988. 
PROVINGIALINS SOLVENCY ACT, 8. 51. 
LVENOCY ACT, 1920, 8. 28. 
60 Bom. L. R. 1017. 
Geeta 52.4 See PROVINCIAL INBOLVENĊY 
Act, 1920, S. 60 Bom. L. R. 1017, 


—-__—-8, 75(1)}—Savwrashtra Ordinance (No. 
AI of 1968), Sec. 5—Aesistani Judge tnvesied 
with under issued tender 


ai) Order p Aigp verre psig 
8. moe p Assistant Judge 
ercise kis tneolvency furisdiction— Whether 
appeal such order hes to High Court or Dis- 
trict 


Court. 
eie Judge who is invested with 
urisdiction under a notification issued under 
n B(1) ofthe Provinolal Insolvency Ant, 1080, 
be a Court subordinate to the District 


will He to the District Court 
the Act, and not to the High 
BHAQGWANJI HARIDAS v. PRENII. 

60 Bom. L. R. 1197. 


to section, nor would the 
Court be compelled to say that the ambit of the 
proviso must be restricted to the ambit of the 


60 Bom. L. R. (F.B.) 1383. 


RAILWAYS AQT (IX of 1890), 8. 72— 
Swit administration 


3 
rs 


goods ve suit-——Whether 
plaintiff bound to accept s i ala a 
Saree acre he 
Though ordinarily 
fuse to accept 
tration of goods 
goods are need not accept the 
offer after he has once filed-a suit for damages 
irae the, raltway administration for -non- 
very. 


RAILWAY ESTABLISHMENT CODE— 
Constitution of India, Arts. 310, 311, 309, 813— 
Government of India Act, 1935(36 cd 26 Geo. V. 
Ch. £2), Seca. 240, 241—Government of India 
Ad, 1918, Sec. 96—Whether rules coniained tn 

Code contract between Union 


confer any employes which could be 
ee E 

) rules contained in the Indian 
Railway t Code do not constitute 
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RAILWAY ESTABLISHMENT CODE— 
(Contd.) 


selves do not confer any right upon the em- 
ee en ee eee 


8. Feamar o. Unox or ImDIA. 
60 Bom. L. R. 1802. 


promissory 
make past ayn so at to pave fa bar aser 
limita 


The receiver in a suit for disolotion of 
nerahip ted by the Couft and on 
QO. XL, r. 1, of the Civil Procedure 
Pode, 1908, are conferred has all tbe powers 
of the partnership itself, subject to the super- 
intendenoe of the Court. 


article mkeiher means refused 
to 
Tie endorsement “refused” by Rpte 


REGULATIONS OF THE BOARD OF 
SECONDARY EDUGATION, eR a 
PRADESH, RULE 7-——Madhya 


Cadei Corps det XX ily Vat Vella 
QG 
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REGULATIONS OF THE BOARD OF 
SECONDARY EDUCATION, MADHYA 
PRADESH, RULE 7— Contd.) 


The and Nos. 3 and 

3, who were declared as having passed at the 
Certificate 

heli by the former Board of Madhya Pradesh, 


out of a total of 750 
os. 2 and 8 had both 


XVI of the af the Board of Se- 
condary Ed Madhya Pradesh, made 
“wunder the Madh Secon Edu- 


dates joining the National 
Cadet Corpe, Board added 16 marks to the 
total of respondent No. 2 and 14 marks to the 
total of respondent No. 8, with the result that 
the marks deemed to have been obtained 
a shar Acai No. 2 and 8 were 
vely 626 and 621 as agamst 616 o 


b 
tion. On this 


that tho he had obtained the highest 
number of marks at the written exantination 
held by the Board, he was shown as 

No. 3, that r. 7 made by the Board, where- 


under tht was made, was ultra vires 
of the Consti Inasmuch as it allowed 
discrimination to be made the candi- 
dates who for the tion in the 
matter of gi them marks and he, therefore, 
asked for a suttable writ the Board to 
lace him as ranking first in the of success- 
ul candidates: — 


Heid, that as no legal right, fundamental or 

had been made out by the petitioner 

and as there had been no t of art. 

14 of the Constitution, the petition should be 
dismissed. 


CHANDRAKANT U. Sxecuerary, V.5.8.E. 
60 Bom. L. R. 446. 


REPRESENTATION OF THE PEOPLE 
ACT (XLIII of 1951), 8. 54—Constitution of 
India, art. 830-—One seat in too member Con- 


ph igre Reservation means that at leaste 
member should be elected. There Is 
nothing in law to prevent both the seats 
held gby amembers of the Scheduled Caste 
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e 
REPRESENTATION OF: THE PEOPLE 
ACT, 8. 54—{Conid.) 


electors voting for two members of the Sohe- 
duled Caste to represent in Parilament. 

The election is one, and@the principle of 
reservation comes into play in order to oom- 
fer a privilege upon a member of the*Sch@duled 


Caste is an Indian oltizen ha all the quali- 
fications to contest the seat, andè if 
electors choose to have confidence in a member 
of the Scheduled Caste so as to elect him for 
the seat, the fact that he was nomi- 
na ee ee 


to contest the 
In a two constituency, one of the 
two seats for election to the Lok Sabha was 
reserved for the Scheduled Caste. In the 
election the result of the votes obtained 

the four candidates who stood for the 
was that respondent No. 1, who was a 
member of the Scheduled Caste, obtained the 


am pei number of votes, 
was also a member of the 


came next, then came the petitioner and res- 
pondent No. 8 Respondent No. 2 was 
elected to the other seat which was not reserved. 
The petitioner the election of res- 
pondent No. 2 on the ground that masmuoh 
as respondent No. 2 was nominated to the 
reserved seat and was not nominated for the 
general seat, respondent No. 2 could only be 
elected for the reserved seat and could not be 
elected for the, general seat:— 

Heid, that inasmuch as respondent No. 2, 
in addition to being a member of the Saheduled 
Caste, had all the other qualifications which 
the petitioner and ndent No. 8 had, 
when he put forward candidature for the 
reserved seat, automatically he was entitled 


that, 
of respondent No. 2 was not justified. 
DigampaRnao Borpu v. Drorao. 
60 Bom. kb. R. 1065. 


—-———-§, 55A. See REPRESENTATION OF 
THe Prora Act, 1951, S. 82(a). 
60 Born. IL. R. 353. 


candidates”, meaning of— capression 
means candidates who retired from contest 
ander z 55.4. 

The on “all the con candidates 
in a. 82(a) of the Representation of the People 
Act, 1951, means not merely those candidates 
who contested at the but also those 


candidates who contested for the election. 

oe ee ee ee 

dates w took part in the contest at the poll and 
e 


1958.] 
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REPRESENTATION OF THE PEOPLE | REPRESENTATION OF THE “PEOPLE 


"ACT, B. 82(a)—({Contd.) 


also those who may have under s, 55A of the- 
Act retired 
Yxesuv K 
A ence i 
e è 


N. 98, C LEEN RE E 

ProrLe Acr, 1951, 8. 99. 
' 60 Bom. L. R. 800. 

@ 

h, 99.-Returned candidate found 

«nder 3. 98{(b) and 

kis election ‘to be void’ —Tri- 

candidats 


bunal noi persons, other than 

ound guilty practice——Whether ob- 
upon to name such 

Order passed against candidate his 


election void mkether can be set aside on ground 


Ries a oo TNs) of the Representation 
of the Act, 1951 is not oblgatory 


cfrounstances, the Tat 


of corrupt practice, is not 
Hable to be set alae on ae score of proce- 


8. 10 of India, Arts. 
ee Iya) 154, 168, 174, 192, 101(1X2)}, 190 
lature Members’ Salaries 


such circwmetances 

void-—Section 18 af Act XLII of 
1950 wether i 
The t, who was a 


of art. 191(7Xa) of the Gento 
e &@ 


ACT, 8. 100—(Conid.) 


of India, and, therefore, his election was Hable 
to be set aside under s 100(1Xa) of the Re- 
presentation of. Act, 1051:— 
Held, that the respondent in his capacity as 
a member of the Bombay Legislative Ceunoll 
an 


Maat amer e 2o) of tha Robbiy Tagliu 

s Ue 

Members’ Salares and Allowances 

read with ss. 8 and 4 of the Act, the office held 

by the respondent was an office of profit, but 

ee ee 
and 


State 
that, therefore, the provisions of art- 101(1) 


ment 

Merely becanee the name of a candidate for 
election to the from a 
OT more than once tn the 
electoral , it cannot be, 


Representation of People Act, 
1951, within the meaning of s. 100(1XdXto) of 
the Act. 
The provisions of s. 18 of the 
of Act, 1950, are not 
. The 
pre- 
electoral role that they should take 
oare the name of an elector does not a 
more than once in the electoral roll that 
constituency. 
RAMNARAIN RAMGOPAL vo. RAMCHANDRA. 
60 Bom L. R. 770. 


f, 101. See EurLoreres’ Strate In- 
SURANCE ÀCT, 1048. 60 Bom. L. R. 217. 


+ 


RES JUDICATA. One of the tests to be 
the for the 


oe gg sy a a E iene 


must acoept the facts as found by euthorites 
Tribunal cannot, in puch a case, 
aor facts. They must take the facts as 
found and then come to a conclusion as to 
whether the discretion has been exercised in a 
pervese manner or not. If tt is exercised in a 
manner the Tribunal would have 

on to interfere with the order made by 
authority bew. But if itis not exercised in a 
manner, the Tribunal would have no 
irisdiotion to substitute its diserction in plaoo 
the discretion exercised by the authority 


below. 
Visant Narang o. GOVIND Cauparra. 
60 Bom. L. R. 670. 


REVIEW—Power of review of High Court— 
Tievits on such ed payee 
one o 


first 
face of the record. 


arent on 


The powers ernie hyde oe 


Court are very limited. 

challenged on the haere genus 
e apparent on the of the record, the error 
bontemplated must be an error so manifest, so 


clear, t no Court would permit such an 
error to remain on the record. The error must 
not be be an error’ which could be demonstrated 


by a pro gf ratlocination. When two views 
on a on of law are posable and the Court 
has one view, the fact that the other view 


is a more acceptable view would not render the 
first view an error apparent on the face of the 
record. 


The High Court decided a case on the view 
of the law that the wages to which a railway 
servant was entitled was according to the rules 
in the Railway Code and not ria 
ptovlalona: of the Payment of W 
reaper E yet 


tration clause and 1 ht iale 
on 8 an lie eats by aler on ae s 
default whether rendera entire contract 


Aaen Oa C Aci (X of of of 184 bee 0: s 0. 


ere & contract oa 
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SALE OF GOODS AQT, 8. 54—(Contd.) , 


a l ean ies Of ae atu 
arbitration in 


clause in so far as it to 
ies Gaal Mr ab "En 
Tho seller’s right to. ig ex- 


P virtue of s. 54(4) of te I#dian 
joer E, 1930, and ara a 

savo be pro- 
TABU by tip coniac to menle the d utes, if 


ascertained and assessed. 
GULABCHAND V. Sananarpur Corron Mira. Co. 
60 Bom. L. R. 337. 


——-_———f§. 62. See Conrracr Acr, S. 78. 
60 Bom. L. R 689. 


SAURASHTRA BARKHALI ABOLITION 
AQT (XXVI of 1951), 8.5. See SAURASHTRA 
BARKHALI ABOLITION Acr, 1951, S. 8. 

é Bom, L. R. 815. 


——-———_S8,. 8—Sawrashita Land Reforms Act 
et 1961), Sec. 3X2)—Eepression “‘Kha- 

? in s. 8(\ Xa) whether inchides BarkhaH 
land vested in State under s. &—Order of allot- 
ment wider s. 8(1) (a) whether vests sn parson in 
tin ella agal red oooupacy rights— 


The expression 
8(1Xa) of the Sanrashtra Barkhali Abolition 
Act, 1951, refers to land other-than the Barkhali 
land which has vested in the State by virtue of 
s. 5 of the Act, It refers to such land as was 


Act, 1951, the issue of an ocoupancy certificate 
is necessary before a can be called an 
oocupant and is with all the rights of an 
occupant. Therefore, a mere order of allot- 
ment under s. 8(1) (a) of the Act does not vest 
in the person, In whose favour the order is made 
any occupancy rights in the property. 
Dosut PRABHUDAS v. Starx or BOMBAT. 

60 Bom. L. R. 815. 


—— H. 40(2)—Power of Government to 
LEEA of ERAL Ge col or pro- 


CON 
such pomer be by Government. 
Under the proviso to s. 40 (2) of the Baurash- 
tra Barkhali Abolition Act, 1951, k is 


casea where a party has not a in = 
to the where his right 
CATI E n Da ae eared 

t t can power 


exercise the 
vested in them by a. 40(2) of the Act. 
ABDULLAMTYAN v. Bompay STATE. 
— ' 60 Bom. L. R. 794. 


SAURASHTRA LAND REFORMS ACT 


(XXV of 1961); 8. 13— Tenancy and 
Agricuttural Lands Act (Bom. TI of 1948), 
Sec. re ee on an appkcahon wider 


s. se ia order, calking wpon tenani to pay 
tine Taa e of n 
comply wih ordet and ayp application by 

amiatdar for ea a 


paying rent pending J 


for ejectment of the tenant from their lands. 


During the pendency of the application s. 13-A 
of the Act came into operation on October 28, 


termination of the tenancy in oase the tenant 
pays up the amount of the rent, later 


com the Mamlatdar than what is 
provided for by s..30 of the Bombay Tenancy 
and Lands Act, 1048. 


— 13-A, See SAURASHTAA LAND 
, Revorms Act, 1951, 8. 13. 
60 Bom. L. R. 1200. 


9——Sawrashira Local 
ment Fund Act (XXVI of 1866), Secs. ia b 
of India, arte. "31, 14; 
TAst II, items £5, £9, 6 
Whether 3. 89 of Act of 1961 ultra 
8. 


wunder 8. 39 status of girasdar 
ae oa occupant of his 
propristary rig of local cess 


competent 
Ad gae ultra vires ort. 


Act, 1951, is not ultra vires the legislative 
e ee 


t case did not attract, 


taw 
— Whether 
14— Validity of rubes. (2) and (8) s. 7 of Act 
ol nt payable” Tee dof det of 1066. r i 
meni 8 š 
Section 89 of the Land Reforms 


Lea 


SAURASHTRA LAND REFORMS ACT, 
S. 39—(Consd.) 


any Ee ee reer meee 


Act, 1956, is not a 

art, 14 of: the of India. Sub- 

sections (2) and (8) of s. 7 of the Act are not 
are not ultra 

vires tho competence of the Sau- 

rashtra State Section 4 of the 

Act is not a section. 

On the into force of the Saurashtra 
Land Reforms -1951, the petitioner, who 
was a girasdar, made an tion for 
ocoupancy certificate in of his gharkhed 
lands. An was granted 
to him on 15, 1954, and on April 14, 
1957, the issued upon the peti- 


tioner a notice for the levy of cess in pursuance, 
of a. 4 of the Saurashtra Local Development 
Fund Act, 1956, at the rate of three annas 


of 1951, the á peyable ” 
in s. 4 of the of 1036, mrust mean aseose- 
ment payable by the petitioner under s., 44 
of the Act of 1951 :— 

Held, thet a plain and natural 
must be given to the expression “ assessment 


amount of assessment planer ee the peti- 
tioner under s. 40 of the Act 
JaADEJA HaBHUBHA 0. STATE. 

60 Bom. L. R. 1191. 


———_-8. 40. See Saveaserea Lanp RE- 
Forms Act, 1951, 8. 39. 
60 Bom. L. R. 1191. 


toms 

RE No. 
a Custome 

een Cui Collector” in sedoh enbi 
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SEA CUSTOMS ACT, 8. 3—(Contd.) 


Hp at (vil of 14 1947), 


_ Bootle 8{c) of the Sea Custome Act, 1978, 
which defines a Customs Collector, does not 
speak of the cinferment of any powers. It 
only of the investment of duties. In 
order that the second part of the definition 
may apply, it is not necessary that the officer 
concerned should be invested with all the 
duties of an officer in separate of a 
custom house. Even if an officer of 
is invested with any of the duties of a person 
of a custom house, he 
the purview of the defi- 
nition. The word ‘ > used in this 


definition is not used in contradistinction to 
athe word ‘ z 

The duties ble by a 8 tendent 
under pera. 4 of Notification No. @7-Cus. 
issued by the Chief Customs A under 


definition of “ Collector’ contained 
ia a. &(c) of the Act, and as such would be 
a within the meaning of 
the Act. 


Section 172 of the Sea Customs Act, 1878, 
does not require that before a warrant could 
be issued under it the 


make such an inquiry ; but if he does noe feal 
that he should make an inquiry and is prèna 
facie satisfied with the expression of the belief 
of the Customs Collector, there is nothing in 
the section which would make it ob 


the mibjete enS 0 Po a on 


when a warrant. 


pias a E E 
setred are or are not or con 
articles should be left to be decided by the 

authorities constituted under the Sea Customs 


Act. 
It is only when the ocak come 
the con that the ae a 
his own warrants, then, in a 


magistrate 
that the warrants were illegal or 
were gold eb inio and were such as required 
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to be recalled or cancelled, he can put the 
ai E aa 


arr tb ease on es tae ot Sia axe 
valid it would be wrong for the same 
trate who issued the warrants to bolds 
the warrants were ilegal muclf less void 
ab initio, simply because he holds, later on, 
that the warrants were issued on account of 
an error of judgment. It is just an 

which does not affect the power of the officer 
who executes the warrants, 

The practice followed by the Customs 


t of moving judicial Courts by 
ad letters is not a proper practice. 


All judicial officers must be approached by the 
ns concerned by plications 
la pr form and mes by ad letters. 


v. MOHANLAL & Co, 
60 Bom. L. R. 194. 


—H, 9. ia e a a eae 
Bom. L. R. 194. 


See SEA Customs Act, 1878, 
60 Bom. L. R. 194. 


—S, 172. 
8. 8. 


—_—_———-§. 178. See Ses Cuorroms Acr, 1878, 
8. 8. 60 Bom, L. R. 1%. 


——8. 188—Conshitution of India, Art. 
ciao bind Sag lie sp lancet Customs 
ar article has contravened lam with 

esa O AOA Aak seh ARNE EN be 
challenged wnder art. 226—Jurisdiction of High 
Court to interfere with finding of faci— en can 
High Court issue writ of certiorari in case of 
“error appartent on the face of the record.” 
Under the Sea Customs Act, 1878, 

for the Deputy Collector of Customs to decide 
breed a cular article contravenes the ay 


to im and if a is 
by that A the Act rovld a 


of the soqalilie. write tide art. 496 of the 
Constitution of India, the High Court would 


have no furisdiction to sit in pig 
Court of appeal on a finding of fact 
the autho designated by law to thet 


There may be cases where cveg a finding 
—— be so outrageous, may be such a 

vesty of uth, that it t be open to 
decision had 


must be an error so manifest that no reasonable 
person or reasonable judicial mind or legal 


1958.1 
SEA CUSTOMS ACT,’ 8. 188—(Conid.) 


S. 198. 6Q Bom. L. R. 44 
——8. 193—Customs 

confiscation of and imposing fine in Heu of 
co Board of 


SPECIAL JUDGE, omp of. See. 
CRDCONAL Law AMENDMENT Act, 1952, 8. &(1). 
60 Bom. L. R. 159. 


BPEQIFI@ RELIEF ACT (1 of 1877) 
—Companies Act (1 of 1956), Secs. 2(26), (a0, 
518) -Indian Boden | lof 187 ), See 


what is “legal Ry 

The director of a com as 

defmed in s %26) of the Act, 

l is not en toa “ ii 
the thereof in s. 42 of the 


Guiterad cepa. 


1846 

SPECIFIGO RELIEF AQT, 8. 42—~{Contd.) 
Incidence. ‘The recognised in the 
law of persons is such as modifies y 
into which the individual 

clothes with the may enter. This 


or “ ” as mentioned in $. 42 
of the 8 o" Hellef 
SHANTA SHAMSHE D. Kamamt Bros. 


60 Bom. L. R. (O.C_J.) 1024. 
STAMP AQT (ZI of 1899), 8. 2(15}*-Doewu- 
already 


meni reciting ea a 

and Q 

joint Jamily such dociement 
instrument O within a. 215). 

A document which merely recites a partt- 


ee ee ee ee 
which also admits and 


"| person of fn ly gre annot De 


P ER partition 
within the moaning of 8. 2(15) of the Indian 
Stamp Act, 1899 

CHEF CONTROLLING Rev. Avru. vo. Rasre- 
CHANDRA. 60 Bom. L. R. (F.B.) 1379. 


-SCHA 1, ART. 58—Deed of domer 
executed between Muhammadan husband and 
T e 


rupes stamp—Whether such deed falls 
within exemption cl. (a) under 3. 58—Meaninge 
a 


of the Parliament of the United 


Kingdom. 
Hom Merey v..Narmc. HUSSAIN. 
60 Bom. L. R. (0.C.J.) 279. 


STATES REORGANISATION A 
XXVII of 1956), 8. B9—Constiiution o 


‘India, Arts. 230, 226 pata by 
Constitution (Seventh Amendment) Act, 195 
Petition under art. 226 for reinstatement 

State of Madhya Pradesh admitted» By agpur 


P 
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STATES REORGANISATION ACT, 
8. 59—(Contd.) 


the Nagpur 
of Madhya by 
Scr ge Sk “AR te ae so 
sal rage A gras Pa Vaud Ps 
on Was to 
nee aaa os ae a 
whether the Bomba 


Punjab and who are governed by the cousto- 
mary law of Punjab in the matter of in- 
herttance, female heirs, sich as daughters and 
sisters, aro excluded from inheritance. 
BADRI NABAYAN VD. SAMPATRAM. 

60 Bom. L. R. 1022. 


SUCOESSION AQT (XXXIX of 1925), 8. 
117—A s 17 
under on contemplated by s. 117 


comes inio play. 
Section 117 of the Indian Succession Act, 


ends and the date on which 
to the 


sep ’ ’* LAW EP ' 


(vor, 2%. 
SUCCESSION AGTS.117—(Oontd.) 


accelerated and takes effect . HE, 
however, the disposal af the ie not so 
corelated with the period for acou- 
mulation of income, but is then s. 
117 would have no ap whatever. 


, 60 Bom. L. R. (0.4.5.7 369. 


SUITS VALUATION ACT (VII of 1887), 
8.8. See Court-yees Acr, 1870, 8. ro 
60 Bom. L. R. A 


—— S, 8. See Count-rees Act, 1870, S. 
7(io). 60 Bom. L. R. 687. 


Act ¥ Bee. Tllegality 
ct V of 1908), Sec. 115— or 
contemplated by s. 115(0 


Or Oocdural—Wheke H h Court 
Court—Conditional 


dant would be entitled to succeed. It is open 
to a Judge with a summary mut to 

the affida to consider the defence 
and to decide the iuo whioh the 


y 
fence whioh is a real defence, real both in law 
and in fact, and a defence which is not 
ee a a a issue. 


or material irregularity oon- 
templated s. 11%c) of the Civil Procedure 
Code, 1908, is a or material 


It is not an error of law commit- 
lower Court whioh entitles the 


leary 
High Cour 


ld, that unless the 
eld, High Court 


was satis- 
fied that the was „exercised not 


RawaLrrmpi Tararers vt. Fou Grove. 
60 Bom. L. R. 1373. 


pratietha ‘peated aie such reconstruction — 
hether to prove temple a 
public temple. 


a very large 
ftom tha publio for the work of the reconstruc- 
thon of a temple building, and after the work of 


was over, an cere- 
mony pratistha was ommed, which 
was intended to te the property 
to a ae ee ie ae 
gen public, this is 
that the temple is a temple. 
JURAJMAL V. 


Baas. 
60 Bom. L. R. 1461. 


TRANSFER OF PROPERTY ACT (IF of 
1888), B. 52—Sust by e for mainienance 
under 5. es of Civil Procedure Cods-— 

Application by wife. a Cyc ahe Be. 


Seer nii A D Rie de e 


cee passed im wif Janour nid crating charge 
mainienance-— 


and Whether sale affe- 
ciod rule laintiff’s ewit 
wheiker one in which to immoceable 

and question— 
decree Hable to be ewecuted agains house as tis 


purchaser had no notice of wife's clahn—Appl- 
cabiliy of 8. 52. 

The filed a sult ageinst her husband 
for maintenance and claimed a charge for 


908, a 2 

on July 18, 1952. On. fae 1I 952, 
husband sold the house to the 

On July 20, 1952, the plaintiff ap for the 
restoration of the 


the suit and it wes ordered to be 
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TRANSFER OF PROPERTY ACT, 8. 52 


charge, the plaintiff's suit was a suit in which a 
right to immoveshije was and 
specifically in issue s. 52 of the Transfer 
of Property 

_ that as the of the doctrine of 


recognising of that party to title to morigaged 
property— inio such com- 
promise decree loses his righi to 
redeem 


ne ee by a decree of Court. 

A mortgagor does not lose his right to redeem 
ee ead ee a ysl 
ween the mortgagor and 


w 
and 
part of the mortgagee to hand 
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decree 
he recognises 
party to the mortgaged 
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to the person in whose favour the power has 
to collect money is 


Mania MANOHAR 0. NABAYAN SADASHMIO. 
60 M:n. L. R. 1012. 


of settlor with regard to investment. 
ORR trust is definite 
and un is the intention that the 


ta. 
Comm. Inc.-Tax v. WALCHAND Trousr. 


60 Bom. L. R. 8851. 


Acquisition) Order, 1047, 
the Provinctal Government. 
THAKORKELAL D. STATE OF BOMBAY. 

60 Bom. L. R. 580. 


-——Bombay Police Act, S. 124. 

Section 124 of the Bombay Police Act, 1951, 
is not void and does not offend art. 20(3) of the 
Constitution of India. 


—-—__——-Central Provintes & Berar Let- 
ting of Houses and Rent Control Order, 
1949, CL 12A. 

Clanse 12A of the Central Provinces and 


Berar of Houses and Rent Control 
Order, 1949, In so far as it takes away from a 
vires 


tenant the right oa sub-leaec, is 

and unconstituti 

TILOKCHAND NATHMAL v. GANPATD 
60 Bom, L. R 1161. 


—— Citizenship Rules, 1956, Sch. III, 


cL 3 

Clause 8, Schedule IM, of the 
Rules, 1956, is not wlira vires art. 
Constitution of India. 
STATE v. SHARDIFBHAI JAMALBHAI. 
60 Bom. L. R. I 


__° civil Services (Classification, 
Control and Appeal) Rules, R. 52. 
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-Government of Bombay, Resoln- 
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46 (Political and Services ent), issu 
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i | Baim, to under art. 811 of the Constitution of 

dia, to the extent to which it may appear to 
to 
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PEET (Bombay 
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art. 814 of 


Land 
ment) Act, 1948, 
Constitution of it nuillifies the 
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india, even 

against 
under s. 14 of the Constitution. 
ASSISTANT 


COLLECTOR, THANA 0. JAMNADAS. 
60 Bom. L. R. 1125. 


~M adhya Pradeah Janapada Elec- 
tion Matters Validating Act, 1954. 
Matters Val- 


URANG. 
60 Bom. L. R. (F.B.) l4. 


-Madhya Pradesh Land Revenue 
Code, 1954, S. 2141). 

Section 2141) of the Madhya Pradesh tana 
Revenue 1954, is not unconstitutional 
having regard to art. 81(2.4 of the Constitution. 
Beeak Parers & Parwanu Asso. U. STATE. 

60 Bom. L. R. 597. 


Madhya Pradesh Land Revenue 
Code, 1954, 8. 
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-Saurashtra Land Reforms Act, 
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Reforms 
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JaDEJA HABHUBHA V, STATE. 

60 Bom. L. R. 1191. 
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d Act, 1956. 

The Saurashtra Local Po Fund 
Act, 1956, is not a legislation in violation of art 
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as 
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14 ofthe of India. Sub-nections 
(2) and (Sof a. 7 of the Act are not 
povisions and they are not ultra pires the 


ie cones of the banania Biat 


Legislature. & 
JaADEJA Hannunnat, STATE. 
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ofa 
search for a will having been made 

after the death of the testator or even atany time 
and there are indications to suggest that 

whose interests are adversely affected the 
will had access to the effects of the testator 
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